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FOREWORD

The theme of this monograph was originally the subject of
my research study from 1940 to 1942 in the Department of Politics
and Public Administration, University of Madras. Since then the
study has been considerably modified, and the position in the
various countries brought up to the end of 1949. The crucial war-
time and post-war developments in the various Indian immigrant
countries and the attainment of Independence by India necessi-
tated a radical revision of the original study and a different
approach in bringing it up to 1949,

[ wish to express my grateful thanks to Dr H. N. Kunzru,
Mr G. S. Bozman, Mr A. V. Pai, Dr Eddy Asirvatham,
Mr P. Kodanda Rao and Dr A. Appadorai for their kind interest
and helpful suggestions. I might, however, add that the responsi-
bility for the opinions expressed in this monograph is entirely
mine,

New Delhi C. KonpaPr1
15th July 1951
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INDIANS OVERSEAS (1838 —1949)
CHAPTER I

INDIAN EMIGRATION: ORIGIN AND PROBLEMS

(:_Indian emigration is as old as Indian maritime enterprise.!
Instances are available of Indian settlement in the Eastern Archi-
pelago and the Far East long before the second century A.D.
Ptolemy’s geography written in Alexandria about 50 A.D. shows
extensive expansion of Indian colonization and commerce from
Burma and Malaya to Indonesia and Indo-China’) The famous
colony of Champa was the daughter of the city of the same name
in the province of Anga on the lower reaches of the Ganges. That
this emigration and the consequent cultural contact were continued
in later days.is obvious from the flourishing settlement of Angkor
Vat, the colohization of Sumatra, Java and Bali and ‘the encourage-
ment of emigration to Kadaram (Lower Burma) by the Andhras
and Cholas. The Indian colonists founded in their Far Eastern
homes the great Indian centres of learning — Ayodhya, Kausambi,
Sriksetra, Dwaravati, Mathura, Kalinga, Kambhoja, Gandhara etc.
which scintillated through centuries Indian culture and civilization.?
By 400 A.D. when Fa-hein visited India to write his book of
travels, Indian cultural colonies had been well founded in Khotan,
Turfan, Kucha, Tuen Huang and Honan in China. During the days
of the Pala-Sena Empire (700-1200 A.D.) Bengali scholars and
artists made Tibet and the neighbouring countries centres of
Buddhist art and culture.. Contacts with countries like Bahylonia,
Assyria, Egypt and Phoenecia existed from ancient times.

«;Subsequently, owing to successive political upheavals and the
resultant chaotic conditions in the country, the stream of such
emigration ran dry. Social changes like the growing rigidity of
caste, the growth of prejudice against crossing the seas and the
Purdah system discouraged emigration. There were no causes
like over-population and religious persecution as in the West to
offset this tendency.\,

(Early Indian emigration was largely cultural and commercial.
The emigrants were the ambassadors of a great civilization and
religion or traders in rare commodities. The emigration of modern
times presents a pathetic but nonetheless striking contrast. The

1. Dr. R. C. Majumdar: Ancient Indian Colonies in the Far East,
Vol. I, Champa, p. 1.
2. Ibid, pp. 21-22,



2 INDIANS OVERSEAS 1838 -1949

modern emigrant is an unlettered labourer settmg out to sweat
and live on an alien’s estate.

The causes for this metamorphosis are mainly economic.j

(i. The Demand for Plantation Labour: In the first place the
Industrial Revolution and the development of large-scale produc-
tion in Europe had their repercussions on the existing social eco-
nomy. The mercantile and industrial capitalism led to a scramble
amongst the European Powers for territories, besides attempts at
the exploitation of the colonies already acquired for the supply of
raw materials for production and markets for the consumption of
manufactured goods. The capitalist countries had vast territories
and capital, but their manpower was not equal to the rcquire-
ments, In 1760, an interesting discussion took place among the
Directors of the Dutch East India Company over the relative
advantages of European and slave labour. The decision went in-
evitably in favour of the latter. The British fell in line with the
Dutch. But the abolition of slavery in the British Empire in 1833
reopened the problem. Aftempts were then made in vain (o
secure free native labour for the developing plantations — African,
Creole, Méltese, Polynesian etc. But the native could not be in-
duced to give up his age-long communal life and become a mere
cog in the wheel. His limited wants could never persuade hum to
reconcile himself to the hard nature of plantation labour. Nor had
he the requisite skill {or estate work. The substitution of white
labour was considered out of the question because of climatic rea-
sons. The abolition of slavery was therefore about to sound the
death-knell of plantations. The British settlers wanted to ‘adopt
the indenture system under which the planters in South America
and Cuba were obtaining Chinese labour from the Portuguesc
setllement of Macao. In this connexion the planters and the colo-
nial governmentis were impelled to explore other avenues of labour
supply such as India3 )

ii. The Decline of Handicrafts: Indian economy could not
cscape the fateful effects of the Industrial Revolution in Fngland.
The industrial and commercial needs of England necessitated the
transformation of India from a manufacturing power to that of a
market for the supply of raw materials and the consumption of
British manufactures.

To understand this it is essential to recall that Qn the
seventeenth century and the eighteenth, India supplied the
markets of Asia and Europe with a number of manufac-

3. J. A, R. Marriot: A History of Europe 1815-1923, Sccond Edition
(1933), p. 312.
L. C. Knowles: Economic Development of the Overseas Empire,
Vol. 1, pp. 53-54.
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tured goods) Great travellers, writers and administrators
like Tavernier, Baines, Sir George Birdwood and Sir Thomas
Munro were amazed at the remarkable range and refine-
ment of Indian manufactures and workmanship : Qcotton and
silk, calico printing and chintz, tanning and dyeing, building and
brick-laying, carpentry and stone cutting, furniture and boat-
building, working in iron and copper m:tals, gold and silver filigrec
work, wood-carving and bronze work, potlery and embroidery.
Almost all these industries were domestic occupations and simple
crafts of the hamlets. Spinning and wecaving which constituted a
great national industry gave employment to millions irrespective
of all caste considerations? Lakhs of Muslim women were engaged
in the industry in Bengal and elsewhere.

(India flooded the British markets with her goods; repeated
petitions went up to Parliament, in 1674 and 1696 for instance that
such imports were destructive to the growing British industry.’
The British Government respondcd with heavy customs duties on
Indian cotton in 1677, on Indian calicoes in 1658 and 1674 and on
Indian silk in 1696.> The persistent imports necessitated an Aca in
1716 prohibiting the smuggling of Indian muslin and calicoes.®
The year 1720 saw the absolute prohibition not only of the import-
ation but also of the consumption of Indian cloth and this law held
the field for half a century.)

The intention and effect of this policy on India was ‘ to change
the whole face of that industrial country in order to render it a
field of the produce of crude materials subservient to the manu-
factures of Great Britain’.7 \The British manufacturer ‘ employed
the arm of political injustice 40 keep down and ultimately strangle
a competitor with whom he could not have contended on equal
ferms ’.3>

C';ii. The Increase in Land Revenue and the Plight of the Agri-
culturist : = The grant of the Diwanee of Bengal to the Company
in 1765 accentuated the economic distress on account of the exces-
sive and fluctuating land tax. In Bengal, the land tax was fixed
al over 90 p.c. and in north India at over 80 p.c. of the rental

.}A’. J. Thomas: Mercantilism and the East India Trade, pp. 61-63.

6. Paul Mautoux: The Industrial Revolution in the Eighteenth Century
(1927), p. 204.

7. Romesh Dutt: The Economic History of India under Early British
Rule (Fifth Edition) quoting letter, dated 17 November 1769, p. 256.

The House of Commons Select Committee, Report, p. 4, quoting.

Vide Rohini Mohan Chaudhuri: The Evolution of Indian Industries, 1939.

Letter from the Court of Directors dated 18 February to the Governor
of Bombay, p. 73, quoting.

Memorandum submitted by Henry Tucker in 1829 to the Court of Direc-
tors, p. 74, quoting.

8. Pramathanath Bannerjee: Fiscal Policy in India (1922), pp. 50-51,
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between 1793 and 1822, In Madras the land tax first imposed by
the Company was one-half of the gross produce of the land> In
the very first year of Wellesley’s administration, the Company’s
demand was raised beyond that of Rs. 2,000,000 by the Nawab
of Oudh in the Ceded Districts (Allahabad etc.).(Sir Thomas
Munro showed that between 1800 and 1807 there was a gradual
increase of revenue from £402,637 to £606,909 or an increase of
50 p.c. within 7 years in the Ceded Districts.) Sir Edward Colen-
brook’s Minute of 17 March 1820 shows a further steep increase
between 1807-1818 in the Ceded Districts and the Conquered
Provinces (the country between the Jumna and the Ganges). The
Permanent Settlement with the southern Polygars in Tinnevelly,
Ramnad and other districts stipulated for exorbita/nt demands
varying, from 41 p.c. to 51 p.c. of the gross rental. (Henry John
Tucker? and Sir Thomas Munro1® had alike condemned the
excessively high assessment and the poverty-stricken plight of the
Indian agriculturists.) The land revenue which remained much the
same from Todar Mal's Settlement in 1582 to Sujakhan’s Settle-
ment in 1728 rose so high that&Col. Briggs wrote in 1830 that ‘a
Land Tax like that which now exists in India professing to absorb
the whole of the landlord’s rent, was never known under any
Government in Europe or Asia’ll

iv. Famines: The frequent visitation of famines —in 1770,
1784, 1804, 1837, and 1861 in Bengal and North India and in 1877,
1878, 1889, 1892, and 1897-1900 elsewhere — added to the misery.
Warren Hastings and Captain Edwards®condemned this state of
aﬁairs)and Lord Cornwallis asserted that ‘ one-third of the Com-
pany’s territory_in Hindustan is now a jungle inhabited only by
wild beasts ’.12 @he Nepal War, the Pindari War and the Mahraita
War had also left behind a long trail of poverty and desolationj)

v. Other Factors: To add to all these, caste exclusivenecss
and prejudice prevented people from taking to occupations other
than those allowed by caste and custom. Moreover, a large per-
centage of the population depended on agriculture which, besides
being subject to violent,seasonal fluctuations, provided work only
for a third of the year. This exposed the large mass of agricultur-
ists to serious economic risks in adverse seasons.!®* Mass illiteracy
rendered them unfit for any intellectual work ; and in the absence
of large-scale industries in the country, they were compelled to
seek sustenance abroad{g‘_lt was in such a predicament that the

9. Romesh Dutt, p. 133, ~

10. Ibid, Minute of Munro dated 31 December 1834, p. 160, quoting.
11. Ibid, p. x.

12, 1bid, p. 0.

13. Sir John Strachey: India, Its Administration and Progress, p. 417.
The Report of the Famine Commission 1880, Vol. 1, p. 175.
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planters from foreign countries approached the Indian Government
through the imperial and colonial governments for a steady and
continuous supply of ‘Indian labour. The earnest entreaties and
the rosy promises held out by the colonial planters and govern-
ments at a most psychological hour proved decisive.’* And organ-
ized emigration of Indian labour to the British colonies began from
Bengal in 1838 under the supervision and direction of the Govern-
ment of India. The active sympathy of the Government of India
accelerated the pace of emigration. The colonial governments
appointed professional recruiters who visited Indian villages
stricken with failure of crops or pilgrim centres during days of
huge religious congregations and entrapped poor Indians by dang-
ling before them’hopeful pictures of prospects in the colonies.
They fulfilled the legal formalities with official connivance of the
recruiting depots and then took them over for indentured service.

With the success of the British planters, the other colonial
planters also became interested in Indian labour. Indian emigra-
tion was later extended to the French and the Dutch Colunies
The emancipation of 160,000 slaves by the French National Assem-
bly in 1849, and the abrogation of the Code Noir in force since
1665, precipitated a crisis. The French sugar industry of
Reunion and Antilles was driven to the brink of ruin. The French
settlements in India were asked to explore the possibilities of secur-
ing Indian emigrant labour. The planters and the French Govern-
ment approached the British authorities in India who, while shcw-
ing reluctance to French competition in the beginning, later agreed
with the result that the Convention of 1861 legalized the importa-
tion of Indian indentured labourers into the French colonies. The
French merchants succeeded in taking away many workers, parti-

14. Parliamentary Paper No. 58, ordered to be printed 7 February 1840.
Memorandum enclosed in Despatch No, 62 of Governor Nicolay dated 21 May
1839, p. 8.

Parliamentary Paper No. 66, ordered to be printed 7 October 1841.
Quoting Despatch of the Governor to Lord John Russell dated 24 February
1841, p. 107, para 4; Petition of Planters to Queen Victoria enclosed in
Governor’s Despatch dated 18 May 1841, p. 111.

L. E. Neame: The Asiatic Danger in the Colonies. Durban Corporation
Address to the Governor in 1859, p. 15, quoting.

Correspondence respecting the discontinuance of coolie importation from
India to French Guiana C. 2053. 25 February 1878. Also letter No. 15 dated
3 May 1877, p. 16: Letter No. 19 dated 25 May 1877, p. 23 ; French Govern-
ment’s Despatch No. 6 dated 2 December 1878, p. 6.

Reports respecting the condition of coolies in Surinam, Slave Trade
No. 3 (1877), Quoting. Despatch No. 7 dated 19 July 1873, p. 8, para 5:
p 9, para 13. Letter dated 4 January 1874, p. 16, para 1.

Papers Relative to Indian Immigrants in Grenada C. 2249. February 1897.

Despatch of the Administrator dated 26 November 1878, p. 20. The Sander-
son Committee Report, 1910, paras 94, 96, 219, 255,
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cularly from Madras Presidency with the result that by 1851, there
were about 23,000 Indian workers in Reunion. The Dutch also turn-
ed to India as the apprenticeship period of the Surinam Negro slaves
who were emancipated in July 1863 drew to a close. Early in 1868,
the question was referred to the Government of India. As a result
of the Convention with the Netherlands Government, Indian emigra-
tion to Surinam began in 1872.

Though the European planters succeeded in inducing the
Government of India to permit Indian emigration, the large expen-
diture involved in importing labour across the seas to distant colo-
nies like the West Indies, Mauritius and Fiji led the planters o
devise a system in which the labourer could be chained to the
employer. The adoption of the indenture system of recruitment
and control served the purpose. But, as the tale of hardships and
humiliations was unfolded by the returning emigrants, there was
a progressive decline in Indian emigration culminating in a short-
age of labour in the colonies. The only alternative to which the
planters could resort was, therefore, the prevention of the Indian
emigrants from returning home in some way or other. They in-
duced the Indian workers 1o make the colonies their:homes by facili-
tating their settlement through grants of small plots of agricultural
and pasture land, and providing them with opportunities for the
commutation of the return passages into:grants of land and by
imposing fines and thereby compelling them to work beyond the
period of indenture. Indentured Indian emigration to all the dis-
tant colonies thus led to the permanent settlement of Indians.15>

C The position is different as regards Ceylon, Malaya and Burma.
Indian emigration to these countries had been in the main rendered
temporary by geographical contiguity and by season and crop condi-
tions on both sides of the sea,’® though in rccent times a large
proportion of estate labour had tended to be permanently settled.!”
In these countries, the Kangany and Maistry systems of reeruit-
ment came into vogue. The labourer was bound to the estate by
being made o start life in debt to the middleman-employer and
ultimately to the estate.) The systems came to be so devised as to
almost exculpate the actual employer and throw the blame on the
middleman who, whatever his sins, was blessed by the employers
themselves for reasons of expediency. Despite the technical differ-
ences between these two systems on the one hand and the inden-
ture system on the other, the fundamental problems of the Indian
worker remained the same.

}5.’ Radhakamal Mukherjee in the ‘Twentieth Century’ April, 1935, p.
681.
16. Ibid.
r Administration Report of the Controller of Indian Immigrant Labour
for /1981, para 130,
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The one central idea which runs through all stages of Indian
emigration has been expressed by Sir Thomas Hyslop as follows :
We want Indians as indentured labourers but not as free men’.:8
This is because what the colonies required of the Indian was his
labour.>Attempts were, therefore, made 1o prevent the rise of
free-Indian class which might compete on a footing of equality with
the Europeans or, in certain cases, the indigenous community. The
rise of the educated professional classes extended the frontiers of
the struggle from the economic to the political arena.
Finally,(three issues came to the fore.’® In the first place, the
gradual disruption of the communal life and primitive economy in
colonies, and the increased willingness of the natives and Europeans
to take up the work hitherto done by Indians gave rise to the fear
of unfair economic competition by Indians. The emergence of the
professional classes brought in its train the second issue, the fear
of political domination. The rough and tumble of political exigen-
cies helped to a great extent in giving birth to the third issue of
racial juxtaposition. The enforced sex disproportion in the recruit-
ment of labour gave rise to the fear of racial inter-mixture. This,
together with the assumption of racial superiority by the Europeans
as the ruling race, supplied the racial issue a crutch to lean upon.
The socio’cultural differences due to divergences in race, religion,
language and civilization, among Indians, Europeans and the indi-
genous communities complicated the above issues and further
widened the psychological cleavages. These economic, political and
racial considerations in their turn led to statutory restrictions on
Indian immigration and settlement, on acquisition, occupation and
alienation of land, on trading.and other professions, and on the
recognition of Hindu and Muslim personal law of marriage, inherit-
ance and divorce. Adequate educational facilities were denied and
the elementary rights of franchise and representation were denied
or restricted. Added to all these were the innumerable inherent
problems of labour as so many manifestations of the general ques-
tion of capital versus labour. The surprising diversity of the pro-
bléms ranges from parliamentary representation to ceremonial cre-
mation! It must be noted in conclusion that the situation was
aggravated by the constitutional limitations of the Government of
India arising from its being till August 15, 1947, a subordinate gov-
ernment which made a just solution of the various problems
difﬁcult?

7 8. A. Waiz: Indians Abroad (Second Edition) Vol. I, IL.C.A. Quoted
by Mr. W. Hosken, p. 265.

! Dr. Lanka Sundaram: The International Aspects of Indian Emigra-
tion, p. 4.



CHAPTER II
SYSTEMS OF RECRUITMENT OF INDIAN LABOUR

SECTION I — INDENTURE SYSTEM

The time and circumstances of the origin of indentured labour
system of recruitment and emigration, as also the nature of the
system which it was intended to replace, moulded mostly the cha-
racter of the indenture system. Sir William Hunter stated that
the indenture system was perilously near slavery. Eminent Indian
public men like Gokhale, Mahatma Gandhi and C. F. Andrews
described it as semi-slavery. The British Guiana Commission of
1871 said :

The indenture system differs from slavery principally in this
respect — that of his proper civil rights those which are left
to the slave, if any, are the exception while in the case of the
indentured labourer the exceptions are those of which he is
deprived. Hence it is the freedom of the slave and the bhond-
age of the indentured labourer against which all the unfore-
seen incidents and accidents of law must tell.l

Lord Olivier says :

It is notable that the West Indian Negro thinks the coolie more
of a slave than we do. That is because the economic condi-
tions of his life are freer than those of our proletariat who
take themselves, as a rule, as the type of freeman and his
standard of independence so much the higher.2
(_The chief features of the indenture system were five years of
stereotyped State regulated labour, denial of the right to change
the employer or employment, recruitment of labour units and not
families. gross disproportion of men to women emigrants, payment
of emigration charges for recruitment by the employer and the
denial of increased wages in spite of increased prices and profits.
The employer was under a legal obligation to lprovide fixed wages,
free housing, medical attendance and other amenities.7

MAURITIUS !

Indenture emigration of Indian labour was first permitted by
the Government of India in 1839 to Mauritius. Ever since 1838
several abuses were found in respect of the treatment of uninden-
tured Indian labourers.® T. Hugon of Bengal Civil Service reported

1. Dr. Lanka Sundaram, p. 31, Quoting.
2. Ibid. p. 33.

# (Original) Legislative Dept. 1838, No. 9 of 1838. Despatch from the
Colrt of Directors No, 9 dated 1 August 1838,
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in the same year that whatever the means and extortion employed
by the native crimps, the traders could not help acquiescing, in
view of the risk involved in case of protest of the coolies being
taken to other places. To remove these abuses, Hugon recommended
that the labourer should instead of being bound by the contract as
before, have the facility of avoiding it by a reimbursement of the
expenses of his introduction reduced to the lowest sum possible
by government interference.# This recommendation was, however,
not accepted. News of very serious irregularities in recruitment
reached the Government of India. The latter appointed a Com-
mittee to inquire into the abuses alleged to exist in the exportation
of coolies to Mauritius. The majority of the Committee reported
affirming the practice of misrepresentation and deceit, incapacity
of the coolies to understand the nature of contracts, deprivation of
50 p.c. of the wages, prevalence of kidnapping to a considerable
extent, hostility of the magistracy and police to coolie population
and the non-fulfilment of contractual obligations by the planters.’
J. Geoghegan of the Government of India stated that this Report

may be said to have proved that very grave ahuses had pre-
vailed in India, emigrants having been, in too many cases,
entrapped by force and fraud, and systematically plundered of
nearly 6 months’ wages, nominally advanced to them but really
divided, on pretences more or less transparent, among the pre-
dacious crew engaged in the traffic.%

On the basis of this report, the Government of India prohibited
emigration to Mauritius in 1840. In February 1841, the Governorv
of Mauritius requested the Government of India to lift the ban on
the specious ground that even the most ill-disposed planters could
be controlled against the exercise of arbitrary or unjust power.
But the latter rejected the request

as no amount of vigilance would prevent the frequent inflic-

tion of grievous oppressions and deceits upon large numbers

of persons helpless from their poverty and from their atter
ignorance and inexperience.”

The Colonial Office, however, felt that the ban was no lcnger
necessary. Under the impression that the Government of Indix

% Parliamentary paper 331, 28 May 1840, p. 185, para 11, Despatch dated
13 January 1840.

+5" Report of the Commission to Inquire into Abuses Alleged to Exist in
the Export of Coolies to Mauritius and Demerara, Vol. Oct.-Dec. 1840, pp. 88-90.

Export of Coolies, Return to an Order of the House of Commons, 12 Feb-
1uary 1841, p. 155, Letter of the Collector of Malabar dated 19 September 1839
Correspondence Relative to the Introduction of Indian Labourers into Mauri-
tius, 15 February 1842, para 3, Despatch No. 68 dated 7 July 1841. <

A J. Geoghegan, (Note on Emigration from India 1873), p. 6.

7. Papers Respecting the Exportation of Hill Coolies, 22 September 1841,

p. Y.
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would not be averse to lifting the ban, His Majesty’s Government
passed an Order-in-Council permitting resumption of Indian emigra-
tion under certain conditions, But they were also careful to stipu-
late for a secure guarantee for return passages to emigrants wishing
to return on the expiry of their indenture, full liberty being given
to them to avail themselves of the same. Subsequently the Secre-
tary of Stale for the Colonies addressed the Court of Direciors
who left the matter to be decided finally by the Government of
India. The Indian Government prepared a draft Act and for-
warded it to the Court of Directors. In March 1842 the Colonial
Governor again urged the removal of prohibition of emigration.
He promised that the views of the Government of India in vegard
to protection of emigrants would be ‘carried into the fullest and
most complete effect’8 As a token of their bona fides the colonial
Government sent a copy of an ordinance establishing a fund of
£25.000 yearly to provide relurn passages and defray other
expenses. They also expressed full concurrence with the draft
-ordinance of the Government of India. This led to the passing of
Act XV of 1842 permitting emigration to Mauritius from Calcutta,
Madras and Bombay under certain conditions.

The colonial Government thus succeeded in securing resump-
tion of Indian emigration. They then turned their atiention to the
steps that should be taken to prevent the return of Indian labour.
So they passed Ordinance No. 111 of 1843 increasine the indemnity
for the passage money of Indian labourers, as it was ‘presumed
that a number of able and practised hands will thus be retained
in the colony, with the probability enhanced of their becoming
permanently established in it’.?

There was again a relapse to the old abuses. The Hon. Mr. Bird
of the Government of India drew attention to the dangers in leaving
emigration to the private speculation of planters themselves instead
of conducting it, as was intended, solely through the officers of
the Governments. He also stated that the emigrants ‘are deprived
of the benefit of that part of the law which was intended to secure
on their arrival in the island the liberty of contracting for their
labour with any party they might think proper’.® The Govern-
ment of India passed Act XXI of 1843 restricting emigration to
the port of Calcutta and authorizing the appointment of a Protector
at that port. C. Anderson, Acting Protector of Immigrants, Mauri-

8. Geoghegan, p. 11.
” Correspondence Relative to Emigration of Labourers to the West
:ggs and the Mauritius, from the West Coast of Africa, the East Indies and
ina, p. 207, Despatch dated 22 March 1843.
10, Minute dated 8 November 1843,
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tius, was deputed by the colonial Government to Calcutta to request
the Indian Government to remove the restriction.1!

In 1845, the Council of Mauritius Government appointed a
committee to report on the causes of the continued demand for
labour in the colony despite large-scale immigration. This com-
mittee reported that the close competition to obtain labourers had
led to the ‘most mischievous consequences’!? in the employment
of Sirdars to procure them, in the enticing of men from the estates,
and in rendering the employer completely dependent upon the
labourer. They concluded that the same competition had put a1l
classes to inconvenience, anxiety and expense. The committee
quoted with approval the remedy suggested by a Select Committee
of the House of Commons on West Indian colonies in 1842. The
Select Committee recommended the promotion of immigration of
a fresh labouring population, ‘to such an extent as to create com-
petition for employment’.%® The Mauritius Comrnittee, while stat-
ing that many of the evils complained of by the planters would he
remedied by adopting the suggestion of the Select Commiitee, also
held that, under the then existing system by which the whole
expense of their introduction fell upon the community at large,
it was impossible that such a number should be introduced. This
method to secure sufficient labour at low wages thus proved abor-
tive due to financial reasons. The planters, therefore, invoked
another recommendation of the Mauritius Committee, viz., an exten-
sion of the term or period of engagement beyond 12 months. But
the colonial Governor held that this recommendation could not
be adopted in view of the already enormous influenc 2 of the Sirdars,
and also because of the evidence in favour of extension of the term
which was in part furnished by landed proprietors. He, on the
other hand, suggested that the coolie should be saddled with the
cost of his passage to Mauritius. He was to forfeit his right to a
fresh return passage at the end of 5 years, in case he should, at
any time within that period, have abandoned agricultural labour
for other pursuits. But the Government of India, supported by the
Court of Directors, strongly resisted the introduction of the change.

Act XXI of 1843 began to make itself felt. From 1844 the
Governor began to urge the resumption of emigration from Madras.
The request was at first rejected. It was found later that the

“{1{. Copies or Extracts of any Further Correspondence relative to the
Eniigration of Indian Labourers into Mauritius, 3 June 1844, p, 5, Despatch
No. 199 dated 19 December 1843.

12. Copies or Extracts from the Despatch from the Governor enclosmg
the Report of the Committee appointed to inquire into state of Indian Immi-
grants, August 1845, p. 5, para 7.

13. Ibid., p. 8, para 21,
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required 6,000 labourers could not be provided by Bengal alone.
Hence the concession was made by passing Act VIII of 1847, per-
mitting emigration from Madras on the same footing as from Cal-
cutta. Four years later, the Mauritius Government requested the
Government of India to be relieved of the obligation to provide
return passages. Curiously enough, the Government of India com-
plied with the request on certain conditions. Geoghegan observes :

It seems however to have been, both at the time and ever since,
overlooked that a return passage at the end of 5 years was
made legally binding on the Colony by Section I, Act XV of
1842. ... .. I find that in 1864 the Government of Mauritius did
bring to the notice the discrepancy between the law and prac-
tice. But no action was taken in the matter.14

Indian emigration was resumed from 1850 undev Act VIII of
1847. The terrible mortality of 284 out of 697 emigrants nn hoard
the Hyderee and Futteh Mobarik, due to gross negligence during the
voyage, compelled the Government of India to suspend emigration
in 1856. But the modification of quarantine rules led to the with-
drawal of suspension the next year. In the same year, Advocate
Savy charged the planters with the ill-treatment of coolies by hold-
ing wages in abeyance, and the magistracy with supporting the
planters. The colonial Goveinment appointed a Commission to
inquire into these charges and on the basis of the report produced
held that the charges had been disproved. Referring to this report
Geoghegen stated: ‘The admission in its very form shows that
the colonial authorities were not alive to the absolute necessity for
a thoroughly independent magistracy’, and that the report * bears
witness to the existence of a system under which large arrears of
wages were habitual. ...’ 15

Subsequently the planters attempted to import labour on pri-
vate account by sending their own recruiters and thus arrange for
importation of labourers in excess of the number imported by the
Government for allotment. But the Bill introduced for the legali-
zation of this procedure was not passed into law. Though the
planters were disappointed in depressing labour in this manner,
they succeeded later in 1862 by introducing changes in the colonial
law extending the period of contracts to five years.

In 1864 the Government of India passed Act XIII consolidating
the then existing nineteen laws on emigration. The Act also
affirmed the necessity for the essential equality between the two
contractual parties in an indenture transaction. It stipulated that
the labourer should, instead of being forwarded at once to the coast,

14, Geoghegan, p. 19.
15. Ibid., p. 29
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be taken before a magistrate who was to interrogate the former
as to his comprehension of the engagement and willingness to fulfil
it. It also provided for medical inspection, regular licensing of
the recruiters and penalties of fine and imprisonment for any viola-
tion of those provisions. The Act entrusted the Protector, and
not the Agent, with the power of licensing the recruiters. The
Protector and the magistrate were required to refuse registering
the name of an intending emigrant, who, in their opinion, did not
understand the nature of the engagement or had been induced by
fraud or misrepresentaticn to enter into it. The colonial GGovern-
ment protested against these two provisions, and also against the
enforcement of the power taken by the Government of India under
Sections 64 to 67, to suspend emigration to any country not pro-
viding for a return passage. They relied for support on the formal
waiver of the claim in 1843. Though this condition became nomi-
nally binding also on Mauritius, back passages from Mauritius do
not seem to have been given till the Governor in 1873 discovered
the flaw and provision was made for their issue under orders of
the Earl of Kimberly, the Secretary of State for the Colonies.

Though Act XIII was beneficial in removing the abuses af
the time of contract, it proved very inadequate in helping the
labourer to free himself from the unfair obligations after he had
entered the colony. Ordinance XXXI of 1867 rectified this defect
to a certain extent. This Ordinance provided for the delivery to
every immigrant of a certificate of his engagement, and for the
cancellation of indenture on showing a sufficient cause. It also
authorized cancellation of engagements of infirm labourers, facili-
tated the recovery of wages and defined the general rights of a
labourer. This Ordinance and Act XIII of 1864 lifted the inden-
tured labourers at least theoretically from the slough of slavery.
But, as if to counteract the beneficial effects of these enactments,
the colonial Government passed a series of restrictive laws with the
avowed intention of discouraging free labour and this resulted in
grievous oppression. The old immigrants who were aimed at
petitioned in 1871 to the Mauritius Government, as a result of
which a Royal Commission and a Police Inquiry Commission were
appointed to inquire into the matter. The Government of India,
endorsing the findings of the latter Commission stated that the old
immigrants were .

subjected to most vexatious and unnecessary restraints upon
their personal liberty 16

and that the
penalties for vagrancy were excessively severe, 28 days impri-
sonment for a first offence, hard labour being ‘added’ appa-

16. Ibid., p. 67
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rently without warrant of law, by the ‘Stipendiary Magistrates’.
After two or more convictions within two years imprisonment
from 6 to 9 months might be awarded and at the end of such
imprisonment, if the employer of the immigrant could not be
found, the latter might be employed on Public Works for three
months longer, and then sent for allotment to a new master.!”

The Report bears witness to the transformation of the office of
Protector from an office where the immigrants might come freely
for advice and assistance into a department for the levy of fees
from the immigrants, in addition to the ordinary taxation fixed by
law. Geoghegan observes

On the whole then, the tendency of Mauritius legislation has
been, I think, towards reducing the Indian labourer to a more
complete state of dependence upon the planter and towards
driving him into indentures, a free labour market being bhoth
directly and indirectly discouraged.!®

Under the notorious vagrancy regulations of the colony, the
indentured labourer was liable for arrest, imprisonment and heavy
fines for failing to produce on demand atl any time the police pass,
the portrait ticket, certificate of engagement, day labourer’s licence
or return permission from employer. These restrictions, ha»sh as
they were, were rendered still more harsh by the way in which
they were enforced both by the magistracy and the police.
The total number of arrests for 1869 was 30,824, of whom 12,538
were condemned to hard labour, and 7,000 werc arrcsted illegally.
Adverting to the working of these vagrancy laws, the Police Inquiry
Commission stated :

We fear also that imumigrants may be deemed to be vagrants
upon very insufficient grounds. The Stipendiary Magistrates
do not generally enter in their books the grounds upon which
men are held to be vagrants. Consequently little information
of this description is laid before the Procurcur-General in the
weekly returns: nor could we find out what was deemed to
be vagrancy in any satisfactory manner. But there seems to
be in the minds of many of the officials a distrust of the
genuineness of any employment which an Indian may adopt
on his own account.1?

The object and effect of this vagrancy law was to compel the immi-
grant to re-indenture. The fact that in 1870 the number of engage-
ments corftracted with new masters was 31,481, while that with the
old masters mounted upto 45,460, proves definitely that the planters
had succeeded in their attempts.

17. Ibid., p. 68.
18. Ibid., p. 88.
19. 1bid., p. 99.
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All the above abuses, which continued unabated, were again
investigated by a Commission appointed in 1874. The result of the
enquiry was the passing of a new Labour Ordinance No. XII of
1878, which, while maintaining indentured labour, gave better pro-
tection to the labourer. Under this ordinance re-indenture for a
period upto five years as well as indenture were permitted. The
relentless pursuit of the fictitious crime of vagrancy, which drove
the immigrant to re-engage was the objectionable feature of
pre-1878 labour ordinances. Referring to the Report of this Com-
mission of 1874, the Earl of Carnarvon, the Secretary of State for
the Colonies, said that its conclusions

were substantially correct...... the distinction between the
offences of illegal absence, desertion and vagrancy has not
heen observed...... the allegations against the Police have
been shown {o be in the main true, the Police have evinced
a want of discretion in enforcing the labour law. ... the Magis-
trates having no rules to guide them have adopted different
and irregular modes of procedure in different districts.2?
Emphasizing the necessity for the modification of the provisions
of the Ordinance of 1867, Carnarvon said :

I cannot but feel that those provisions are repugnant in prin-
ciple to that liberty which an emigrant, like every other class
of His Majesty’s subjects, is entitled, and that nothing but a
clear and unquestionable necessity could justify their main-
tenance.?! . b

He also pleaded for prohibition of vagrant hunts, the arrest of men
who passed in the pursuit of their daily business from one district
to another, and the practice of giving the police a portion of the
penalties imposed.

The recruitment of Indian workers and the conditions of their
life continued more or less in the same unsatisfactory manner for
the next 30 years. The Emigration Committee of 1909 recom-
mended the discontinuance of Indian labour emigration to Mauri-
tius. In 1910 the Secretary of State for the Colonies accepted the
recommendation and directed the discontinuance of Indian labour
emigration but stated that ‘ emigration to Mauritius should be free
from all restrictions as in the case of Ceylon, and that labourers
should be recruited by Kanganies and Sirdars’2 Thus planters
were enabled to obtain free labour from India if they could do so
without government assistance. But the Secretary of State for

20. Correspondence relating td’ the Royal Commission of Enquiry into
the condition of Indian Immigrants in Mauritius (1875), C. 1188, p. 16, para 3.
21,/ 1bid., p. 21, para 36.
. Note prepared by the Department of Revenue and Agriculture on
Indian Emigration to Mauritius (1923), Delhi, p. 3, para 12.
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India and the Government of India rejected the proposal. There-
upon, in February 1912 the Secretary of State for the Colonies
requested the Governor of Mauritius to endeavour to secure legis-
lation limiting the application of penal provisions of the law to
contracts for periods not exceeding a month. In July 1912 and
November 1915, the Governor requested the Government of India
to reopen the question of the resumption of emigration, but as
indenture was abolished in 1915, the subsequent opening of emi-
aration operated under a free system.% Indian labour was recruited
in 1923-24 for Mauritius under the scheme of assisted emigration,
but Indian immigration into the colony ceased since then. As a
result, mainly, of Indian lzbour, the sugar crop rose from 70,000 tons
in 1853 to 1% lakhs tons in 1900 and 3 lakhs tons in 1946.

Thus the indenture system which was in existence for 78 years
proved violently vicissitudinous and harmful to Indians. But
several Indians also became peasant proprietors and a few =zven
planters, and nearly a third of the whole area under sugarcane
came into Indian hands. On the whole, however, the advantages
derived from the indenture system hardly compare with the suffer-
ing, moral and material, that Indians had undergone.

WEST INDIAN ISLANDS

On 1 August 1834, all slaves of British Guiana were emanci-
pated and this led to a crisis in the sugar industry for the eman-
cipated Negroes refused to serve as plantation labour. Attempts
were made to recruit Portuguese labour from Madeira and Maltese
labour from Malta. These efforts proved unsatisfactory, and here,
as elsewhere, the planters turned to Indian labour. In 1838,
406 indentured Indians were brought here to work on the estate
of John Gladstone, father of the famous British Liberal statesman.
Subsequently Indian labourers were taken to serve on several
other estates also. Immediately, difficulties arose in regard to
recruitment and charges of gross ill-treatment were made in 1839.
This news greatly diminished indenture emigration to British
Guiana. The abolition of slavery reduced the supply of labour
in Trinidad at a time when more skilled labour was required con-
sequent upon the extension of beet sugar cultivation. Moreover,
though Negro labour was available from Cuba, importation of
Indian labour seemed to help in depressing the wages. In 1842, a
Select Committee of the House of Commons proposed that the one
and most desirable method of endeavouring to compensate for the
diminished supply of labour was to promote the emigration of a
fresh labouring population to such an extent as to create competi-

23. Ibid., p. 5, para 16,
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tion for employment. The Colonial Office wrote to the Court of
Directors in 1843 urging a reconsideration of the necessity for
maintaining prohibition of emigration from India to the West
Indies. The Directors recommended the question to the careful
consideration of the Government of India, who replied explaining
the difference between the position of West Indies and that of
Mauritius. A memorandum of the necessary preliminaries was
also forwarded, which specially provided for the repatriation of the
emigrants after five years, should they wish to return to India.
The Government of India thereupon passed Act XXI of 1844 autho-
rizing indenture emigration to the West Indies. In reporting this
measure to the Court of Directors, the Government of India stated
that they relied on the good faith of the colonial Governments {o
accord proper treatment to Indians and to secure a return passage
to India on the expiry of indenture as well as to bestow due care
on the return voyage. But there was no express provision in this
Act which, in the case of Mauritius, rendered all contracts entered
into before the emigrant had been 48 hours on the shore null and
void, and barred all suits for debts contracted before arrival in the
Island.

Act XXV of 1845 permitted emigration to the West Indies from
Madras to begin after 31 August 1845, Between 1845 and 1847
the Jamaica Legislature made a request for 5,000 Indian labourers ;
4,500 were actually introduced into the colony. In 1853, the Indian
Government also permitted extension of the period qualifying for
the return passage from 5 to 10 years in the case of British Guiana
and Trinidad. On application from the Colonial Office for the
opening of emigration to St. Lucia and Grenada, Act XXXI of
1855 was passed, placing St. Lucia and Grenada in almost the same
position as the West Indian colonies of Jamaica, Trinidad and Bri-
tish Guiana. But this Act in addition declared in Sec. 70 that

the Act was only to take effect, when the Government of India
should notify that such regulations had been provided and such
measures taken in the colony as might be considered necessary
for the protection of emigrants during their residence and in
respect of their return {o India.24

There were several defects in the St. Lucia Ordinance. So the Gov-
ernment of India objected to it particularly on the ground that no
provision was made for the inspection of immigrant ships, for safe-
guarding against the separation of families, and for proper treat-
ment in the colony. After protracted correspondence, Lord Can-
ning suggested that the Indian Government should take power to
suspend emigration in certain cases. Accordingly, Act XXIX of

24, Geoghegan, p. 21.
1.3
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1856 was passed empowering the Governor-General-in-Council to
suspend emigration to any British colony when there was reason
to believe that proper precautions were not taken for the protec-
tion of emigrants immediately upon their arrival in such colony, or
during their residence therein, or for their safe return to India,
or to provide a return passage at or about the time at which they
were entitled to it. Similar power to revoke such suspension was
also taken. Ultimately emigration to St. Lucia was legalized on
5 November 1858.

The terrible mortality of 17-27 p.c. which attended emigration
from Calcutta to the West Indies during the season 1856-57 led to
the appointment of Dr. Mouat, Inspector of Jails in the lower pro-
vinces, by the Government of Bengal tu investigale into the matter.
Dr. Mouat suggested, amongst other things, the diminution in the
proportion of women and children to 25 p.c. and added that ‘the
penalties for neglect of proper sanitary arrangements on hoard
should be more stringent than they are, and that the examination
of the conditions of both ships and emigrants should be more minute
and searching at the ports of debarkation than they appear to be
at present.’”® The Government of India accepted all his recommen-
dations, except as regards the limitation of women.

The Indian labourers introduced into Jamaica between 1845
and 1847 were under no contract to serve but they were indirectly
compelled to serve by being required to pay a penalty of 5 sh. per
month for unemployment. This experiment failed costing the
colony £8,000 and emigration was stopped. In 1860 when the
Legislature sanctioned a loan of £150,000 for expenses of emigra-
tion, 4,600 Indians were again introduced between 1860 and 1863.
But this time the labourers came under a contract to work for two
years with further contracts of not less than one year’s duration
upto the total amount of five years. The conditions on the estates
were very unsatisfactory and necessitated the introduction of a
new emigration law in 1869, providing for regular work and fixed
wages, housing and medical attention. The term of indenture was
fixed at five years, the emigrants after that period being free to
dispose of their labour as.they pleased.

In 1870, the Government of India received proposals for the
resumption of emigration to Grenada. Referring to the circum-
stances in which' emigration to Grenada ceased, Geoghegan has
quoted the Emigration Board thus:—

It was also stated that in order to defeat the claims of the emi-
grants to a free return passage, the planters refused to re-inden-
ture them which under the law in force was a necessary con-

25. 1bid, p. 28.
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dition. Eventually the Governor removed some of the emi-
grants whom the planters refused to employ to British Guiana
— a step which though somewhat beyond the Law, had a good
effect in alarming the planters as to the results of their pro-
ccedings,26

The attitude of the employers being thus hostile, Sir Stafford
Northcote, Secretary of State for the Colonies, proposed that emi-
gration to Grenada should not be resumed without the consent of
the Government of India. b

Now the position in British Guiana was deteriorating. Charges
were made by Des Voeux, a resident therein, regarding the exist-
ence of gross abuses and ill-treatment of Indian emigrants. The
Royal Commission, appointed to investigate into the charges, re-
poried in 1871. They stated:

It would seem thal immigration, as far as the coolies are con-
cerned, has failed to fulfil its purpose, if after being acclima-
tized, after learning their work and paying for their passage
out, they must still be brought under indenture after inden-
ture, and not encouraged to take their station in the country
as free labourers.??

The Commission showed that

the Law in British Guiana was both framed and administered
in a spirit of substantial injustice to emigrants. The Commis-
sioners declared that there was an absolute and universal want
of confidence in the magistracy on the part of the emigrants.
With an average emigrant population of between 30,000 an
40,000, the number of cases against labourers had been 6,500
annually, while those against employers might be counted by
tens. In half the cases brought by employers convictions
followed. But the other half did not consist of true acquittals
........ It was shown by the Commissioners, and indeed was
manifest on the face of their report, that the rates of wages
offered by recruiters in India and entered in the register of
emigrants as the stipulated or contract rate grossly exaggerat-
ed the real wages attainable.?®

The Commission of Enquiry on British Guiana Labour had also
itated that, though no man was bound to indenture a second time,
;everal methods were adopted to induce re-indentuve. The Immi-
sration Agents were encouraged to provide greater facilities for
-e-indenture in preference to the discharge of their original super-

26. Ibid., p. 56. For subsequent treatment of Indian labour. See Papers
elative to the condition of Indian Immigrants in Grenada, C. 2249, February
879, pp. 1 and 20 and paras 4, 9 and 18.

27. Report of the Committee on Emigration from India to the Crown
Jolonies and Protectorates (Sanderson Committee Report) June 1910,
ara 222,

28. Geoghegan, p. 65,
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vising duties. Even long before this, while rejecting the planters
request for extension of the term, the Government sanctioned a
plan for the deduction of a certain monthly sum trom those emi-
grants who were unwilling to enter on a second term. Further
there was no means of enforcing a penalty if wages were wantonly
withheld. Nor was there any summary remedy for the recovery
of wages, except the civil one under the Petty Dekt Ordinance.
This Ordinance proved useless as more than one-third of the
Justices of the Peace were resident managers of estates, who re-
mained vested with the same summary power as stipendiary magis-
trates and thereby ‘the planters were made judges in their own
or their fellow planters’ cases’.?

While the prosecutions were thus harassing, the economic
position too was not satisfactory. From 1871 to 1886 the sugar
plantations were in a struggling condition. But the Indian Emi-
gration Act, 1883, also proved helpful in supplying cheap Indian
labour. The planters seized the opportunity by offering lands in
lieu of return passage to those indentured workers who preferved
to settle as peasant farmcers. The trade depression of the ’eighties
was thus weathered by the planters. In Trinidad ‘at the worst
period (about 1866) wages to the free labourers were even at times
reduced to 20 cts. a day’® The news of the bad conditions on
estates affected emigration to Jamaica, and the planters found them-
selves in great difficulty in 1889-90. A Select Commitiee was
appointed to make an enquiry and it was decided to make an effort
to obtain native labour before importing East Indians. PBut the
failure to obtain native labour led to the reopening of Indian
immigration in 1891 which continued till 1897 when it was stopped
owing to the prevalence of plague in India. Another (ailure in
obtaining local labour led to the importation of Tndian labour in
1899-1900.

By 1904, there was improvement in the position with the
extension of cocoa cultivation and of other minor industries in
Trinidad. The question of higher wages to unindentured labourers
began to force itself to the forefront. A Select Committee, ap-
pointed in Trinidad in 1905, recommended that the law prohihiting
the payment of higher wages to outside labour than to indentured
labour should be altered on the ground that, in addition to the
money portion of his wage, the indentured labourer had housing
and medical attention. Accordingly, an Ordinance was passed in
1908, which allowed 16 cts. per diem to be added to the wage of
a free labourer. Thus the unindentured labourer was legally placed

29. Ibid., p. 103.
30, Sanderson Committee Report, para 273,
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on an equal footing with the indentured worker in respect of
wages. This improved the position of unindentured labourers to
some extent. ’

The Sanderson Committee reviewed the whole position and
reported in 1910. They were greatly struck by the prosecutions
of the workers and recommended that the power to arrest without
warrant should be limited to certain cases of reasonable suspicion
of desertion, or its contemplation, and that persons arrested should
first be brought before an officer of the Immigration Department
or a magistrate.

There has been no assisted emigration to Trinidad since 1931.
Consequently more than 85 p.c. of the Indians are colonial-born.
Same is the case with British Guiana and Jamaica.

Indian emigration to British Guiana was suspended for a {ime.
In 1853, the indenture system was legalized. The supply of inden-
tyred labour to British Guiana continued until its abolition in 1917,
Between 1838 and 1917 ahout 240,000 men, women and children
were brought to work on the plantations in British Guiana.

NATAL

The petition of the Natal planters to Governor Grey in 1859
led to the emigration of Indian labour to that countrv under Act
XXXIII of 18603 Geoghegan stated that the very first shipload
of returning emigrants were loud in their complaints. An enquiry
instituted in the colony showed that the employers had ill-treated
their labourers almost with impunity. Wages were habitually
held in arrears, and in many cases were not paid at all. The
enquiry also proved the violation of the express stipulation grant-
ing allowance to time-expired labourers while waiting for a raturn
passage, and the existence of the most disproportionate stoppages
in case of labourers’ sickness. Negligence as to inspection of
estates and complete non-enforcement of the rules regarding
hospital accommodation were also cstablished. This enquiry led
to a stoppage of emigration between 1866 and 1874. In 1874 the
Lieut.-Governor of Natal requested the Government of India to
permit the resumption of emigration on the ground that Natal was
threatened with positive ruin.32 The Wragg Commission reported
that ‘in 1874 crops were rotting on the ground.” This dearth of
labour forced the planters to realize the value of Indian labour.
This realization resulied in Sec. 51 of Act. II of 1870 which provid-

31. W. T. M. Henderson: Durban: Fifty years of Municipal History.

32, Brief of Instructions issued to the Delegates of the Government of
Irdia to the Conference (1926), p. 1, Despatch dated 26 August 1873,

33, Ibid., p. 2.



22 INDIANS OVERSEAS 1838 -1949

ed for the right of commutation of passage to a parcel of land
for settlement. The Act of 1874 also accorded the right to grants
of lands in exchange for the passage. The facilily so accorded
helped many Indians to settle as free labourers on the expiry of
their indentures. But this settlement frightened the planters. The
Wragg Commission reported that ‘ the majority of White Colonies
were strongly opposed to the presence of the {ree Indians as rivals
and competitors either in agricultural or commercial pursuits .34
The Governor of Natal, therefore, proposed that the Indian immi-
grants should be compelled to return to India after completion of
their indentured service. Lord Knutsford informed the Colonial
Office that he could not sanction this proposal. The Governor
subsequently attempted to extend the period of indenture. But
the Government of India objected 1o it on the ground that this
proposal would deprive the Indian immigrant of the option of
returning to his home on the expiry of five years, besides
preventing him from making the best use of the second period
of 5 years residence which, under the law as it stood then, he had
to complete for securing the privilege of a free return passage to
India.

An Act of 1891 repealed the provision for commutation of
return passage for grant of land as the first step fo prevent the
settlement of Indians as free men. The Binns-Mason Deputation
of 1893 to the Indian Government repeated the Natal Governor’s
proposal tv stipulate for the return of Indian immigrants on the
expiry of their indentures. The Government of India verbally in-
formed the Deputation that they would raise no ohjection to the
insertion of a condition in the contract to the effect that the labour-
ers must return to India at the end of their last term of indenture,
‘provided that failure to fulfil this condition shall not constitute
a criminal offence’. The Indian Government was perplexed as
to how to enforce the return of the labourers. They curiously
suggested to the Secretary of State for India a method for such
enforcement thus: ‘We believe however that refusals to return
will probably be rare and that they may be reduced to a minimum
by imposing a tax on ftesidence of Indian immigrants in the
colony.’35 The Secretary of State for India warned the Indian
Government against taking any such initiative or approving im-
position of such tax and stated that the point might be left to be
raised by the colonial Government.® He suggested that the object

34. Ibid.

35. Vide Selection of Papers regarding the Indian Problem in the Union
of South Africa for the use of the Delegates of the Government of India
(1926), p. 19, Despatch of the Government of India dated 22 May 1894,

36. Ibid., p. 20, Despatch dated 2 August 1894.
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of compelling the return could be more simply and surely achieved
by obliging the emigrant to contribute from his earnings a certain
proportion of the cost of a return passage, and by providing for
the forfeiture of such contribution in the event of not returning
thus within some reasonable period. The India Office apprehended
the possible imposition of a special tax on emigrants choosing to
remain in the colony contrary to the terms of their undertaking,
as also the extension of such special tax to free Indians who went
to the colony, at their own expense and without conditions, for
purposes of trade.3” But the Colonial Office assured them that

such a tax would be in effect a penalty for enforcing contracts
voluntarily made by the coolies in India and might be justified
on that ground, but that it would not follow that the allowance
of such a measure would preclude disallowance of a law im-
posing a special tax on free Indian emigrants to Natal.38

In view of the immunity from criminal prosecution insisted
upon by the Government of India, the Deputation suggested a resi-
dence tax. Accordingly, on receipt of the report of the Deputation,
the Natal Legislature passed Act XVII of 1895 amending the
Indian Emigration Act XXV of 1891 in some important respects.
Section 110 of the latter Act provided for a full return passage
back to India to an Indian who had resided in Natal for 10 years
and completed 5 years service, if he had applied within 12 months
after the expiry of his indenture. Section 114 provided for the
forfeiture of this privilege in certain circumstances. Section 13 of
Act XVII repealed these sections and thus the possibility of
obtaining a free passage was retained, but the grace period of 12
months was disallowed. .

Under Act XVII of 1895 it was not only the ex-indentured
Indian who had taken out the licence that was entitled to remain in
the country, but equally those who had not obtained licences had
the right to remain. And this was for the simple reason that they
could not be deported in view of the stipulation of the Government
of India that failure to return to India should not be treated as a
criminal offence. There was also no provision penalizing those who
failed to take out licences. As a result of this legal position, the
object of making Indians return to their country could not he
attained. So the Natal Government sent the Shepstone-Gersigney
Deputation in 1903, who proposed that the contracts of indenture
should in future be made to terminate in India, instead of in Natal.
The Government of India replied that they were agreeable to the
enforced repatriation of Indian labourers, and that therefore per-

37. Ibid., p. 21, Despatch No. 1020—J. & P. dated 4 July 1894.
38. Ibid, p. 21, Despatch dated 20 July 1894
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sons emigrating under the new arrangements would necessarily be
free from any liability to pay the licence tax for leave to reside
in Natal, and that the tax should be altogether abolished after ten
years. They also stated that an undertaking to the effect that this
would be done should be given as a condition precedent to their
acceptance of the proposed arrangements for repatriation. But the
negotiations failed as the proposal, in the form in which it finally
emerged, contemplated general repatriation after the period of
indentured service had expired, while, as originally put forward,
the proposal was one for the termination of the contracts of inden-
ture in India, instead of in the colony.

The failure of these negotiations led to the passing of an Ordi-
nance in 1903, amending Act XVII of 1895. The amending Ordi-
nance provided that the children of the Indian immigrants who
came under the provisions of Sec. 2 of Act XVII with certain excep-
tions should, on attaining the age of majority which was 16 in the
case of boys and 13 in the case of girls, be compelled either : —

(a) to get back to India or

(b) to remain in Natal under indenture or

(c) to take out year by year in terms of Sec. 6 of Act XVII

a pass or licence to remain in Natal.

This last restriction was atrocious, for, though it could he
argued in the case of the indentured labourer himself that he had
expressly agreed to pay the tax before he was allowed to settle
in the country, and {hat he was bound by his agreement, this argu-
ment could not hold in regard to his children.

The Act however was acquiesced in by the Government of

India which, having accepted the legislation of 1895, apparently

considered that it could not very well object to the extension

of the principle.?®

In spite of the passing of Act after Act, several remained in
the country. Also, great difficulty was experienced in the collec-
tion of the poll tax. So another Act was passed in 1905 prohibiting
all persons, on certain penalties, from employing any Indian immi-
grant who was liable to take out a licence to remain in WNatal,
unless such Indian had first produced to the employer such pass
or licence. The Act also prohibited the retention of such Indian
as an employee in any year thereafter, unless such pass or licence
had been taken out before 15 July in each year.

In the meantime, the poll tax had relegated several Indians to
lives of sorrow and dishonour. Sir Liege Hulett had stated in the
Natal Parliament that the enforced payment of the tax had had

39. Report of the Indian Inquiry Commission (Solomon Commission),
1914, C.D. 7265, p. 217.
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the effect of driving many Indian women to lives of shame,4
The law on the poll tax came to a close with an Ordinance in
1910 providing that, regarding women, the payment of arrears of
ficence money should be suspended during the period of re-inden-
ture or contract of service for not less than 2 years, and that,
in the event of a return to India at the expiration of such a contract
or indenture, the payment of arrears should be waived.

The horrors of the indenture system in Natal shocked India
and Gokhale visited South Africa. Public opinion in India unequi-
vocally demanded the abolition of the indenture system. The Gov-
ernment of India, despite the recommendation of the Clayton Com-
mission of 1908 in Natal that indentured labour was necessary,
yielded to Indian opinion and prohibited indenture emigration to
Natal from 1 July 1911.

MADAGASCAR

Immediately after the French conquest, slavery was abolished
by an Order of 12 September 1896, signed by Gen. Gallieni, first
Governor-General of Madagascar. This order was followed by
orders dated 21 October and 27 December 1896 with a view to
alleviating some of the effects of the economic crisis engendered by
sudden abolition of slavery. These orders imposed on all able-
bodied male natives between the ages of 16 and 60 years:

(1) fifty days compulsory service a year, out of which they

could contract only in exceptional cases; and

(2) the obligation to declare their lawful methods of earning

a living.

This policy, which set up a form of forced labour, continued
without appreciable change until 1900. This policy could not meet
adequately manpower shortages. It proved difficult to enforce the
system rigorously. Hence to meet the requirements of construc-
tion of railways, Indian and Chinese labour was imported who
were heavily hit by malaria and died in great numbers. Some
Chinese who deserted the railway work settled in small groups
here and there and took {o small-scale trading. The surviving
Indian workers were hurriedly repatriated to India.

Fis1

In the initial stages, the European planters tried to cultivate
the sugar, cotton and coffee plantations with Fijian and Polynesian
labour, but failed. Encouraged by the example of Natal, the Fiji
Government deputed her Agent-General of Immigration to India

40. Selection of Papers, p. 258.
L4
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in 1877 with a view to securing a small but regular supply of
labourers for employment on sugar, coconut, cotton and coffee plan-
tations. In 1879 Indian indenture emigration was permitted to
Fiji. Labourers were engaged directly by the Government of Fiji
and allotted to the estates under Government supervision. The
Government paid all costs and recouped itself of two-thirds of the
charges from the employers, while the balance of one-third
was regarded as a grant-in-aid. During the 10 years when this
system was in force, 7,135 immigrants were introduced, and in
May 1889, the first repatriates left the colony. From 1900 there
was a great expansion in sugar industry. Between 1900 and 1911,
Indian immigrants were introduced at an annual average of 2,684
and repatriated at 482 per annum. It was estimated that while
2,684 Indian workers per year were brought during this period to
Fiji at the expense of the planters, only 250 workers went there
on their own initiative. But these fresh supplies of cheap labour,
constantly available, enabled the sugar companies and the planters
to throw off the services of men whose period of service had expired
except in a few special cases. Indians 100 were equally anxious
to leave the plantations and settle on land of their own. Some took
up areas suitable for the cultivation of sugarcane, but a majority
preferred to settle away from the cane areas in districts where they
could grow marketable produce. These attempts to become in-
dependent farmers, planters and even traders depleted the labhour
supply. In the event ‘ a section of the white population, imbued with
the prejudice of the young nations of the empire against the colour-
ed man, while recognizing the utility of the Indian for the purpose
of sugar cultivation, does not welcome his competition in trade and
is inclined to resent his settling down as a free citizen.’ 4!

But, bad as this exhibition of hatred to a free Indian was,
shocking were the conditions under which the indentured Indians
had to work in’the colonv. The terrible disproportion in sex ratio,
and the notorious coolie ‘lines’ without any privacy to preserve
the sanctity and honour of married life, rendered many Indians
moral wrecks. The ‘lines’ became cells of prostitution and Indians
were condemned to a life of irredeemable immorality and disease.
In Fiji Council paper No. 54, the Chief Medical Officer Dr. Lynch
wrote :

When one indentured Indian woman has to  serve ’ three inden-
tured men, as well as various outsiders, the result in the cases
of Gonorrhoea and Syphillis cannot be in question.42

The conditions of work were also bad. The abolition of indenture

41. Sanderson Committee Report, p. 87, paras 3, 5 and 8.
42, Waiz: Indians Abroad, p. 560.
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emigration to Natal set the Fiji employers thinking. So, in 1912
some important changes were made, the chief being the abolition
of the penal clause for labour offences and the reduction in the
daily task. But these proved ineffective palliatives and had the
effect of bolstering up a hateful system. Violent crimes and suicices
became a feature of Indian life in Fiji.

In 1913 the McNeil-Chimanlal Deputation reported that ‘ the
advantages of indenture system outweigh the disadvantages.’ 43 The
only recommendation which they made was that 50 women should
be sent out with every 100 men, instead of 40. How grotesquely
inadequate this recommendation was is obvious from their own
figures. The following is a comparative table showing the number
of Indians in the various colonies in 1913 together with the average
suicide rate per million for the 10 years ending 1912.43a

Suicide rate per million
Colony Indentured Unindentured Indentured Unindentured

Trinidad 12,747 13,306 406 134
British

Guiana 9,114 57,336 100 52
Jamaica 407 —_ 396 —_
Fiji 15,961 35,644 926 147

(Average suicide rate in the United Provinces from which pro-
vince in India the vast majority of immigrants were recruited
was only 63 per million).

The following table shows that the above extraordinarily high
suicide rate bears very close relation to the sex disproportion : %

Colony Adult Males Adult Females Percentage of Females

Trinidad 31,989 17,169 35
Br. Guiana 53,083 34,799 39-6
Jamaica 7,137 4,775 41
Fiji 20,062 8,785 30-4

Note : These figures were compiled from 1911 Census Reports
of various colonies. Thus suicide rate was generally
at its worst in the colonies with the largest population
basis of indentured labour. Also in Fiji where the sex
disproportion was most abnormal, the suicide rate was
the highest.

The McNeil-Chimanlal Report did not satisfy the Indian public
who deputed C. F. Andrews and W. W, Pearson in 1915 to make a
fresh enquiry. Indian public opinion unanimously demanded the
abolition of indenture. The Government of India wrote to the
Secretary of State for India thus:

43. Ibid., p. 558.
43a. Ibid., p. 565.
44. Ibid., p. 566.
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Whatever may be the extent of the economic advantage arising
from the emigration of indentured labour, the political aspect
of the question is such that no one who has at heart the
interest of British rule in India can afford to neglect it. It
is one of the most prominent subjects in Indian political life
today ; and its discussion arouses more bitterness, perhaps, thar:
that of any other outstanding question. For Indian politicians,
moderate and extreme alike, consider that the existence of this
system, which they do not hesitate to call by the name cf
slavery, brands their whole race in the eyes of the British
Colonial Empire with the stigma of helotry. How, they ask,
will a European colonial ever admit us into the fellowship of
citizens of the Empire, when he knows that men of our country
and colour can be purchased for five years for five shillings
a week ? It is firmly believed also in this country, and it
would appear, not without grave reason, that the women
emigrants are too often living a life of immorality in which
their persons are, by reason of pecuniary temptation or official
pressure, at the free disposal of their fellow recruits, and even
of the subordinate managing staff. The feelings whlch these
beliefs engender are strong...... 45

In 1916 Andrews and Pearson returned to India after making
a thorough investigation into the whole position. They sent their
report also to Lord Hardinge. On the ecvidence thus furnished,
Lord Hardinge convinced the home government of the imperative
necessity of abolishing the indenture system. Thus was passed the
Abolition of Indenture Act 1916 abolishing the system in every
colony where il was still in force. Subsequently Lord Hardinge
announced that a ‘slight delay’ might be necessary while adjust-
ment of labour was made in Fiji and other places. The Colonial
Office seized the opportunity, and entered (with the connivance
of the India Office) into a secret agreement in writing by which
the ‘slight delay’ was interpreted as covering five more vears
recruiting in India for indentured labour, and therefore prolonga-
tion of the system for ten more years.#6 The country reverberated
with indignant voices at this betrayal of India. Mahatma Gandhi
and other national leaders took up the indenture system as an
important national question. The leading Indian women waited in
deputation on the Governor-General, who immediately announced
in March 1917 that all further recruiting for indenture should be
stopped at once. This decision was soon afterwards confirmed, and
thus indenture system was abolished. The indenture system was
finally abolished in 1920.

Though fresh recruiting under indenture was prohibited there
were several thousand Indians under indentures entered into before,

45. Ibid., p. 564, quoting.
46. Ibid., p. 558,
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So the system and its evil effects of more than half a century still
continued to disfigure Indian life even after its abolition. C, F.
Andrews was again deputed to Fiji in 1917. He also visited
Australia and roused the sympathy of Australian women with their
Indian sisters in Fiji. The several Australian Women’s Associations
deputed Miss Florence Garnham in 1918 to report on the condi-
tions of the indentured labour. -As could be expected she obtained
more information from Indian women by personal enquiries and
her report confirmed the findings of C. F. Andrews.

At the close of the year 1918, the last period of indenture of
those who had been brought in as late as 1916, was finally cancelled.
The year 1920 commenced in Fiji with complete freedom for every
Indian in the colony.

The Fijian plantations were threatened with shortage of requi-
site labour on abolition of indenture system by the Indian Govern-
ment. The Government of Fiji sent a deputation in 1920 to ascer-
tain from the Government of India the conditions for resumption of
Indian emigration to the colony. The Indian Government stipu-
lated grant of equal and full citizenship rights to Indians and right
to Indians to elect representatives equal to the number of Europeans
in case communal franchise was adopted. The Colonial Office, how-
ever, agreed to offer only 3 out of the 12 non-official seats in the
Fiji Legislative Council.

- SecTioN ]I — KANGANY SYSTEM

( This system of recruitment of Indian labour was peculiar to
Ceylon and Malaya. The Kangany (headman) who was himself
an Indian immigrant supervised the work of his gang, which usually
would consist of 25 1o 30 persons, but if less he would also work
as a labourer. All gangs on an estate would be under a Head
Kangany, who acted as an intermediary between an estate Superin-
tendent and the labour force in regard to the payment of wages.
He was also in charge of all other financial affairs of the estate in
relation to the coolies, and virtually controlled the domestic affairs
of all labourers under him. Besides his fixed monthly pay for
supervising the work of the labour force, he was paid by the estate
a commission of 2 cts. per diem for every labourer that turned out
to work. The commission was called the ‘ Head Money’. He con-
stituted the medium of all advances made to the labourers, and so,
he was often the sole debtor to the estate. In addition to his wages
as a labourer, the Head Kangany was also paid by the estate a
commission of 3 to 4 cts. a day for every labourer in his gang that

worked. This was known as the ‘Pence Money’.
Whenever additional labour was found necessary, the Kangany
was entrusted with the work of supplying it. He was provided
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with a sum of money towards the payment of advance to intending
emigrants, and of travelling and subsistence expenses till they
reached the estate. The expenses so incurred in recruiting were
entered up in the estate ‘Debt Account’ as a charge against the
Kangany and his recruits, while the amount distributed amongst
them represented the debt with which every labourer started his
life in Ceylon or Malaya. This Debt Account would come to a
close at the end of the season or contract with the payment of wages
less the amount of advance paid to the labourers in a lump sum.

At times the Kangany, instead of going himself to centres of
recruitment, would get the necessary labour recruited through his
relatives in India. Some estates would reward the recruiter-Kan-
gany with a bonus of Rs. 5 or 10 per labourer recruited, but
only after these labourers had worked on the estate from six months
to a year. Some estates offered inducements by giving an additional
advance to the Kangany himself, while some others considered that
the Head Money granted was a sufficient remuneration}

Though the Kangany system of recruiting labour for Ceylon
had remained essentially the same from 1837, there had been definite
changes in the control of recruitment. Between 1837 and 1904,
the employers secured the necessary labour through individual
effort and a fat purse, uncontrolled by the Government of India
or of Ceylon. Under this system of control, though Indians were
brought even in 1837, a systematic recruitment commenced in 1839
when 2,432 Indian labourers, mostly single men, were brought to
Ceylon. The Indian Act XIV of 1839 repealed Act X and XXXII
of 1837, and penalized all contracts for labour with a native of India
to be performed outside the territories of the East India Company,
or abetting emigration for such purposes. But there was nothing
on record to show that this prohibition was ever enforced against
Ceylon In 1847 the Ceylon Government proposed an Ordinance
for the protection of Indian coolies. The Government of India
replied that such immigration to Ceylon was illegal, but that they
would apply a legislative remedy provided the Ceylon Government
would take the necessary precautions to prevent Ceylon from becom-
ing an entrepot for emifration to other colonies in evasion of the
law. On the acceptance of these stipulations, Act XIII of 1847 was
passed lifting the ban on the emigration to Ceylon, but providing
that the Act should come into force only on the issue of a notification
by the Governor-General-in-Council that he was satisfied that the
Ceylon Legislature had provided for adequate protection of the
immigrants. The Ceylon Government passed Ordinance III of
1847 prohibiting the entry into contract by Indians who came to
Ceylon for labour to be performed outside Ceylon, or outside terri-
tories of the East India Company, or from emigrating from Ceylon
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to any such colony for employment as labourers. Consequeutly
Act XIII became law and the emigration of labour began. ‘Advan-
tage was taken by the planter of these concessions given by the
Government of India and Madras, and he has tried his best to
establish the labourers in villages as a permanent fixture to his
estate by inducing them to bring their wives and families with
them.’ 47

Between 1847 and 1861 these coffee plantations increased and
the Ceylon Government engaged Messrs. Shand & Co. to recruit
immigrants from Ganjam district in October 1859. When recruit-
ment activities were thus extended from Tamil districts to Ganjam,
the District Collector of Ganjam objected and refused to allow -
recruitment. The Madras Government, perhaps not being aware
of Act XIII, supported the Collector. The Governor-General,
Lord Elgin, wrote to the Government of Madras that he

apprehends that no reason for subjecting migration to Ceylon
to regulations more stringent than those which apply to migra-
tion of labourers from one part of India to another can be
urged, except the fact specially adverted to in 1847 that Ceylon
was not subject, as India is, to the legislative power of the
Governor-General-in-Council. On this ground it will be right
in allowing full effect to be given to the provisions of the
Act XIII of 1847 that the Government of India should stipulate
specially to be apprised of any changes which may be made
in the laws of Ceylon affecting Indian labourers.*8

He added that with this reservation, there was no reason why
Indians should be hindered from migration to Burma and the Straits
Settlements too. He also proposed to make it a condition that there
must be a careful observation of the provisions of Act XXV of 1859
to prevent the overcrowding of the vessels and to ask for a prompt
checking and punishment, under the provisions of the Indian Penal
Code, of any attempt to c:mpel or induce persons to migrate against
their will.

In 1861 the Ceylon Government proposed an Ordinance which
related to the contracts for the hire and service of labourers there.

A Sub-Committee appointed to report on it dissented from
Clause 5 under which all wages due were made a first charge on
the property on which the labourer was employed. However, in
1862, when the question arose, the Government of India expressed
satisfaction in regard to the system of protection of Indian labourers
in Ceylon. The deliberations of the Parliamentary Committee that
sat in 1864 in connexion with the law of master and servant in
England, led to the passing of Ordinance XI of 1865 in Ceylon

47. Natesa Iyer: Indo-Ceylon Crisis, p. 13, quoting.
48. Ibid., pp. 22-23, Quoting.
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regulating contracts for hire and service. Under Section 24 of this
Ordinance the court was required, at the option of the proseculing
employer, to order the convicted person at the expiration of the
sentence of imprisonment to return to his employer and complete
the term of service.

The Kangany system evolved fully with the emergence of
‘Coast Advances’ in the latter half of the last century. CWith the
appearance of tea and rubber on the scene, there was unprecedented
demand for labour, which induced the Kanganies to demand
increased advances.é) The entry of the government into the field for
recruitment of labour for public works added to this demand. ) The
employers feared to advance great amounts to the Kanganies’ with-
out the certainty of obtaining labour, for in some cases the Kan-
ganies began to appropriate the amounts advanced, while the
labourers were at the same time induced to accept responsibility
for the whole or greater part of the advances, though they had
actually received only a small part thereof. The planters combined
and established the Ceylon Labour Federation in 1898 to check the
steady increase in the advances. In 1902 they introduced the ' Tin
Ticket System’ which is practically an adoption of the system of
Value Payable by Post. the coolie being the ‘ package’ to be deli-
vered. His address was contained on a small tin disk punched
with a letter, to denote his district and two numbers, one denoting
the number of the estate in the official register of the estates, and
the other a serial number to denote the particular number assigned
to each labourer. This system had kept down the advances and
facilitated cheap and expeditious immigration. It also marked the
consummation, firstly, of the assumption by the Ceylon Government
of greater responsibility in controlling and supervising the flow of
immigration and, secondly, of ever increasing co-operation between
the Ceylon Government and the planting community.

The creation of the Coast Agency in 1904 to finance and super-
vise recruitment of labourers for employment by the members of
the Agency marks the beginning of a second period of change in
the control of recruitment. Now employers combined, controlled
and regulated the financial side of the business. Therefore, there
were two sets of Kanganies operating in India, one uncontrolled
and the other controlled by this agency. Still there was the
local recruiter in Ceylon. From the funds of the Agency which
was partly subsidized by the Ceylon Government, travelling and
other expenses of the recruited labourers were met on behalf of the
recruiting estate, and all these expenses were subsequently debited
to the account of the Kangany or labourer. Thus, though the system
benefited the employers, the labourers still continued to start life ir
debt. This indebtedness was further accentuated by the increas-
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ing practice of Tundu system of advances. Whenever a Superintend-
ent found, either before or at the end of a contract, that more
labour than was required was existing on his estate, he issued a
Tundu, i.e. a written undertaking to discharge so many labourers
on being paid the amount of outstanding advances. The Kangany
armed with this undertaking would seek employment on another
estate short of labour, and from the higher advances received from
a new estate, he paid off the old Superintendent. Thus the accounts
for his labourers having been closed, the Kangany would now move
with his gang to the new estate, whose account would be settled
at the end of the contract period. Thus transferrence of debt becarne
the essence of a Tundu transaction. The Tundu syslem grew unp
to enable the Kangany and labourers to change the employer. The
system always tilted the balance in favour of the Kangany, for,
whenever he was refused advances to his satisfaction, he could
demand Tundu from the employer for himself and his gang and
hawk this round till he got a Superintendent who was ready to
give higher advances — even as much as Rs. 10 to Rs. 15 per head.
But whether the higher or additional advance was obtained from
the old or the new estate the effect invariably was to increase the
debt of the labourer o the extent of the higher or additional
advance in the estate books.

Thus both the Tin Ticket System and the establishment of the
Coast Agency failed in giving relief to labourers from indebtedness.
So in 1911, the planters joined and formed the Planters Labour
Federation. The Federation ruled that a Superintendent issuing
a Tundu should specify on it the actual registered debt in his bocks
and no more, and that all the member estates taking on labourers
were prohibited from paying more than the amount entered on the
Tundu. In order to limit the initial debt at the time of recruitment,
the rules further prescribed that no more than Rs. 15 per head be
issued to labourers newly recruited, and that all the new labourers
be landed on estates free of all charges of travelling and food, but
that the cash advance should be written off at the end of the year
if he remained on the estate till then. But even this attempt proved
futile as several estates did not join the Federation while some
others disregarded the rule prohibiting the payment of any sum
exceeding that shown on the Tundu.

The position of the labourers thus remained much the same
owing to the continuance of the Kangany system. The employers
continued frequently to invoke Section 24 of Ordinance XI of 1865,
regulating the contracts for hire and service, which required the
Court, at the option of the prosecuting employer, to order the con-
victed worker to return on the expiry of imprisonment to his
employer, and complete the term of service. Sir Ponnambalam

L5
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Arunachalam wrote to the Secretary of State for the Colonies in
1913 that ‘ cases have occurred where even women were repeatedly
sent to jail for refusing to go back to their employer and estate,
and where the labourer’s remonstrance as to insufficient pay and
to erroneous pay has been punished as insolence with imprison-
ment.#8 He also added that the Ceylon Government was not able
to withstand the powerful influence of the planters and protect the
interests of labour. The Marjoriebanks-Marakkayar Commission
reported four years later that, though the wage rates were adequate.
the labourers were bolting or moving on Tundu from estate to
estate under increased debt, and that, were it not for the debt
tystem, prosecutions would not have been launched against labour-
ers except in rare cases of misbehaviour. ‘The debt which practi-
cally every labourer owes his Kangany or his estate prevents him
from leaving, except for short visits to India with the leave of his
employer, or except by holting.’ 4?

Subsequently Ordinance XLIII of 1921 was passed abolish-
ing the Tundu system in spite of opposition by some employers.5
After the abolition of the Tundu system, the Ceylon recruiling
organization was adjusted as in Malaya to the assisted emigration
policy. A licensing system was introduced, authorizing, normally,
recruitment of twenty workers. In actual practice, however, the
number exceeded even 70 persons. The Ordinance prohibited the
use and issue of Tundus, and penalized any transaction savouring
of Tundu with two years of rigorous imprisonment and a fine of
Rs. 20,000. The Ordinance also compelled the employers to issue
discharge certificates at the request of the labourers after a month’s
notice. in spite of their indebtedness to the Kanganies. Though
there was nothing in the Ordinance which prevented an employer
from entertaining a labourer not having the discharge certificate,
the Discharge Certificate Agreement amongst the employers not to
employ a labourer unless he was able to produce the certificate
had enabled the Kanganies to exact their money from labourers
within the thirty days’ time afforded by the provision requiring
the labourers to give a month’s notice for discharge certificates.

The discharge certificate system was evolved with the best of
intentions, and to a certain extent it checked the roving tendencies
of labourers ; but it was transformed into a convenient instrument
of oppression in the hands of the Kanganies. As the lahourers were
compelled to borrow from another estate to pay off the former

48a. Natesa Iyer, p. 114, letter dated 16 July, 1913, quoting.

49. Report on Indian Labour Emigration to Ceylon and Malaya (Marjorie-
banks-Marakkayar Report) 1917, p. 22, para 65.

50. Administration Report of the Controller of Indian Immigrant Labour
for 1925, (1926), p 5, para 33.
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Kangany, the conversion of a discharge certificate into a Tundu
came {o be the practical result. Some estates even refused dis-
charge certificates claiming the repayment of debts, real and imagi-
nary, or by insisting that the recruiting agent alone had the right to
give notice. Gradually the Governments of India and Ceylon, as well
as the employers, began to realize that all attempts at liquidation of
indebtedness were bound to fail unless the labourers were enabled
to start life in Ceylon without debt, and also unless they removed
the opportunity for the Kanganies of piling illegal debts upon them.
The passing of Act VII of 1922 by the Government of India led to
Ceylon Labour Ordinance 1 of 1923. The Indian Emigration Act
of 1922 was passed empowering the Government of India to control
emigration and safeguard Indian interests. The Act declared that
‘ emigration for the purpose of unskilled labour shall not be lawful
cxcept to such countries and on such terms and conditions as the
Governor-General-in-Council, by notification, may specify in this
behalf and that the notification shall have the full consent of both
chambers’ The Indian Legislative Assembly also set up a Stand-
ing Emigration Committee consisting of 12 members to keep a vigil
upon the conditions under which Indian labour was allowed to emi-
grate and to be recruited to work overseas. These two enactments
removed some of the objectionable features of Indian emigration
to Ceylon. Paragraphs 19 and 20 of this Ordinance provided that
the cost of transportation and subsistence on jourhey should he
borne by the Immigration Fund and that the contract between the
employer and the labourer should not be permitted for more than
a month. The Ordinance cancelled all debts by providing that no
advances made by the recruiter or others in India to induce a
labourer to emigrate to Ceylon could be recovered in any court
of law in Ceylon. As assisted emigrant he was also entitled to
ke repatriated free of cost within one year of his arrival in Ceylon.
Since the passing of the Indian Emigration Act 1922, the emi-
gration of Indians to Ceylon is governed by this Act and the rules
tramed under it. According to this Act, Indians coming to Ceylon

are ‘emigrants’
() }11f they proceed to Ceylon under an agreement to work for

ire, or
(b) if they are assisted to depart from India (otherwise thar

by a relative) in order to work for hire or to engage in
agriculture.

Emigrants may be either skilled workers such as artisans,
clerks, domestic servants and bungalow gardeners or unskilled
workers which term includes dock-workers and labourers on tea,
rubber and other plantations. Kanganies (labour contractors and
overseers on estates) are also considered unskilled workers. Non-
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estate Indian labourers were not recruited, at least they were not
supposed to be. They came, supposedly, of their own initiative
and at their own charge. Hence they held no special place under
the law of Ceylon and shared only in the general care of the gov-
ernment for labour in the island, irrespective of race. There was
no legally established organization to assist either their immigra-
tion into Ceylon or their return.

The new favourable arrangements for emigration, the fair out-
look for rubber with the advent of Restriction, and the unfavourable
agricultural conditions in South India — all stimulated the supply
of recruits. So in 1923, 50 p.c. of the recruits were non-emigrants
(i.e.) those returning for a second time. In 1924, of the 153,989
immigrants, 62,474 or 41 p.c. labourers and their families were
non-immigrants. The corresponding figures for 1925 and 1926 were
57,570 or 45 p.c. and 51,330 or 50 p.c. Thus the position on estates
improved during these years. But the slump in rubber of 1930-
33 led to excess of departures over arrivals of Indian workers. In
1934, the recovery from world depression and the Rubber Control
Ordinance VI led to heavy recruitment. Again, adverse conditions
followed in the industries, and Ceylon experienced a very severe
drought which necessitated the discontinuance of much of the estate
work. Hence in 1935, only 43,018 persons were given assisted
passages as against 140,607 in 1934. Several schemes of repatria-
tion were introduced. There was no recruitment of Indian labour
for the estates from September 1935, and only labourers of the
non-recruited class went over to Ceylon. The result was the total
number of workers immigrating into Ceylon in each of the four
years 1935-38 was not only considerably less than that in 1934, but
also less than the average for the period 1924-38, which was 198,182,
The several International Restriction Schemes for tea and rubber
and heavy recruitment in 1934 were the causes of this decline. Ti
was found in September 1937 that there was a shortage of 20,000
workers. On the insistent demand from the planters, the Ceylon
Government decided to permit the entry of 5,000 Indian workers.
But the Government of India refused recruitment by licence and
limited the grant of assisted passages to persons of non-immigrant
status — those returning to the same estates, their close relatives.
and to persons or their relatives who were actually in employment
on estates. But the definition of ‘ close relation’ was given a new
and convenient interpretation by the Immigration Commissioner
inspite of opposition by the Indian Government, and thus several
were sent as relative dependents of non-emigrants. In several other
cases, people of the same caste were sent as relations of Indian
workers living in Ceylon. On the stoppage of recruitment and
refusal by the Government of India to instruct their Agent in Ceylon
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to countersign the licences, the planters and the Immigration Com-
inissioner took advantage of all the loopholes in the Indian Emigra-
tion Act. The dismissal of the Indian daily paid staff in govern-
ment departments led to the imposition of a ban by the Govern-
ment of India with effect from 1 August 1939 on emigration from
British India to Ceylon for the purpose of unskilled work unless
exempted by a special order. The ban was also necessitated by
the uncertainty of employment of all such labour in Ceylon. Simul-
taneously with placing the ban, the Indian Government inforined
the Ceylon Government that they must withdraw their offer to enter
into trade negotiations while at the same time adding that they
would reconsider their decision if the latlier should agree to make
suggestions substantially modifying the proposals to which objection
bad been taken or postpone action pending discussion between the
two Governments. But the prohibition was circumvented with the
result that 29,259 assisted estate workers entered Ceylon. The Indian
Agent stated :

Thus so far as the tea and rubber estates in Ceylon to which
the vast majority of unskilled workers from India emigrate
are concerned, the ban on emigration only stopped the fAow
of labourers of the non-recruited class. The ban has also pre-
vented the entry. into Ceylon of unskilled workers who used
to come to Ceylon unassisted for work outside estate. At the

time the ban was imposed, the estates in Ceylon had an ample
supply of labour.5

The ban caused hardship to the labourers already in Ceylon
who were prevented from visiting India on holiday or for domestic,
social or religious purposes for fear of being deterred from return-
ing to the island by the operation of the ban. Hence in December
1941, the Government of India issued orders relaxing the ban so
as 1o exempt from the ban unskilled labourers who arrived in India
from Ceylon between 1 January 1939 and 31 March 1939 subject
1o the condition applicable to persons in the same catlegory who
arrived in India between 1 April 1939 and 15 August 1939. There
were still certain cases of separation of families by the sudden inpo-
sition of the ban. So orders were issued by the Government of
India early in December 1942 to exempt from the operation of the
ban the wives including new brides and minor children of all un-
skilled labourers who were then in Ceylon or who might be per-
mitted to proceed from India to Ceylon by virtue of any general
or special order of exemption. Accordingly, orders were issued
by the Government of Madras on 24 December 1942,

In regard to the Indo-Ceylon Draft Agreement of 21 Septem-
her 1941, the Indian Central Assembly unanimously passed a motion

51. Annual Report of the Indian Agent in Ceylon for 1939, p. 6, para 16.
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on 17 November 1941 that ‘Indians in Ceylon on the prescribed
date of the agreement and those who had been residents within a
specified period prior to the date of the agreement should have
freedom of entry into Ceylon and no regional or occupational res-
trictions should be imposed on them; they should be entitled to
full rights of citizenship on the completion of the prescribed period,
and that for the future provision should be made to protect Indian
trade interests .32 On 26 February 1942 the Government of India
informed the Ceylon Government that they had carefully consi-
dered the proposals in the Draft Agreement as well as the reactions
of Indian public opinion in general, and that, consequently, they
had intended to suggest certain modifications of those proposals,
but the great changes which supervened in the course of the war
had rendered further examination of the problem undesirable and
inconsistent with the exigencies of the war situation. They, there-
fore, suggested that further consideration of the proposals be sus-
pended and the question be re-examined in the light of post-war
conditions, and that the status quo ante introduction of the Immi-
gration Ordinance be maintained meanwhile. It was also stated by
the Government of India that if the above suggestion was accepted
they would consider relaxation or removal of the existing ban in
order to enable the Ceylon Government to secure labour from India
to meet the war purposes. The Cecylon Government replied on
18 March 1942 agreeing to the continuation of the status quo but
stipulating that this status quo should include the continuance of
the ban on the emigration of unskilled labourers to Ceylon. While
agreeing to the continuance of the ban. in respect of unskilled
labour not already in Ceylon, the Government of India
peinted out that, as the ban was imposed in August 1939
for preventing new labourers from going to Ceylon, it would
be improper to maintain it so as to deter Indian labourers now
in Ceylon from leaving the island on short visits to India.
On 3 June 1942, the Ceylon Government expressed their inahility
to agree at the same time both to the partial relaxation of the han
and to the postponement of legislation controlling the right of re-
entry into Ceylon of unskllled labour now in Ceylon. On 20 August
1942 the Government of India informed the Ceylon Government
expressing the opinion that they would not be justified in continu-
ing to inflict upon the Indian labourer in Ceylon the hardship
caused to him by the ban which had been in existence for three
years and that they had therefore decided to relax the ban so as
to permit the return to Ceylon of Indian labourers already in the
Island who might go to India on or after 1 September 1942, This

52. Indian Agent’s Report for 1941, p. 25, para 51.
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decision was enforced with effect from 1 September 1942. On
4 September, the Ceylon Government informed the Government of
India that the lifting of the ban, even partially, did change the status
quo, that it might engender economic and other problems in Ceylon
calling for solution in the interests of the war effort alone apart
from any other consideration and ‘that in the circumstances they
would consider themselves free to take any action which they might
be compelled to take in the interests of the war effort and which
might change the status quo still further .5 They added that  they
would keep the Government of India informed of any such action,
bul they must reserve the right to deal with such problems if they
arose notwithstanding that the solution of any such problem might
cause further changes in the status quo and might not have the con-
currence of the Government of India’.5

The loss of Malaya, the increase in the export quotas jor tea
and rubber and the policy of both the industries of ‘all-out
production’ to meet the war needs created a shortage of labour
mainly for rubber tapping. As a result of repeated representations
to the Ceylon Government by the planters that additional Jabour
was required from India, the Ceylon Government addressed a
telegram on 8 December 1942 to the Government of India inquiring
whether, notwithstanding their ban on emigration, they would con-
sider the special recruitment of labour to meet the war require-
ments on the two-fold condition that (1) pay and conditions of
employment were to be identical with those of other Indian labour
and (2) labourers were to be repatriated to India at the end of the
war or other period stipulated by agreement. The Indian Govern-
ment expressed their inability to accept the latter condition. They
also expressed the opinion that unless the two governments could
first agree on some of the fundamental principles, which should
constitute the basis of future post-war Indo-Ceylonese negotiations.
emigration of fresh labour from India could not be permitted. They,
accordingly, sent to the Ceylon Government a draft of these funda-
mental principles. The rejection of the draft by the Ceylon Govern-
ment brought the negotiations to a close.

WORKING OF THE BAN

To assist Indians in Ceylon visiting India, the offices of the
Representative and the Agent of the Government of India issued
to them ‘A’ credentials (issued at Kandy only to applicants who
sent their application by post or by messenger) and ‘E’ credentials
(issued to applicants who appeared in person either in the Kandy

53. Review of Important events etc. 1942-43, p. 8, para 19.
54. Indian Agent’s Report for 1942, p, 22, para 55.
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or Colombo office) which could be produced betore the protectors
in India in support of their status vis-a-vis the Emigration Acl.
Cnly those who did not come under the category of unskilled
workers could get these credentials which had to be endorsed by
the Protector of Emigrants at Dhanushkodi or Tuticorin before
disembarkation. Estate labourers travelled with Identification
Certificates issued by the superintendents on estates; unskilled
workers employed in places other than plantations were given
Unskilled Workers’ Certificates by the offices of the Representative
and the Agent, which had also to be endorsed by the Protector before
disembarkation. The Indian Agent also issued special permits or
Raisser Passers to unskilled workers proceeding from India to
Ceylon for short visits only in cases where the Agent was satisfied
that the circumstances of the visit were such that the refusal of
a permit would cause substantial hardships and granted them only
after obtaining guarantees from the applicants that the passengers
concerned would return to India after the stipulated period.

In a small number of cases, estate labourers who were not
eligible to return to Ceylun attempted to evade the ban by obtain-
ing Identification Certificates belonging to others and impersonating
them before the Protector at Mandapam and the Ceylon Emigration
Commissioner at Trichinopoly. In regard to the cases of successful
impersonation, exemption from the ban was extended to labourers
where circumstances warranted it and they were allowed to
remain in Ceylon. In other cases, reference was made to the
superintendents of the estates to which these labourers cam=. Some
of these were informed of the serious penalties to which they were
liable and persuaded to return to India. It was proposed to make
certain changes in the Identification Certificates to include thumb
prints of the holder so as to facilitate identification.

It was reported in 1946 that unskilled labourers other than
estate labourers, mostly toddy tappers who were attracted by high
wages in Ceylon, were also seeking to evade the ban by attempting
to reach Ceylon in the guise of skilled workers. To prevent such
evasion, the Protector at Mandapam began more severe scrutiny of
applications of skilled worker emigrants, referring doubtiful cases
to the office of the Representative for investigation. Some of the
impersonators detected in the course of investigation of some 31
applications in 1946 were prosecuted.

Thus the rules now in force do not interfere with the frec
movement between India and Ceylon of unskilled labourers who
were in Ceylon on or before 1 September 1942, but prevent unskilled
workers from emigrating for the first time to Ceylon after that date.
The Controller-General of Emigration, however, grants individual
exemptions from the ban, ‘
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MaLaya

The employment of Indian labour on Malayan plantations began
about the year 1833. Tamil and Telugu workers were brought to
work on sugar and coffee plantations under indenture for a period
of three years. A depot for recruiting indentured labour was set
up at Negapatam by the Government of the Straits Settlements.
For a long time, emigration to the Straits Settlements (S.S.) was
not regulated by law, except in so far as the general Act regulating
the native craft plying in the Bay of Bengal affected the vessels
engaged in traffic. Act XIII of 1864 prohibited the emigration of
Indian labour to the Straits, but restrictions on emigration to Malaya
were placed only after 1867 when British Malaya was separated
from Bengal. In 1870, Hathaway, the Sub-Collector of Tanjore
who was stationed at Negapatam, publicly denounced recruiting as
involving a regularly organized system of kidnapping ’.5® He even
issued a notice drawing attention to the entire illegality of emigra-
tion under the existing law; besides, he pointed out, female
emigrants were destined to a life of prostitution.® The Government
of the Siraits Settlements protested against these assertions, but
Hathaway’s successor Stokes confirmed the fact that emigration did
involve kidnapping of women and children, and that a system of
duress or illegal confinement had also prevailed.5? In 1871, an
Emigration Act was passed in India consolidating the existing Acts
and superseding the Act of 1864.

There was now a great need for Indian labour in Malaya and
the Governor frequently urged upon the Colonial Office for migra-
tion of Indian labour.

At length, on very urgent representation of the injury to the

agricultural industries of the colony caused by the check te

emigration, Act XIV of 1872 was passed enabling the Governor-

General-in-Council to issue a notification exempting emigra-

tion to or contracts for labour to be performed in the Straits

Settlements from all or any of the provisions of the Emigra-

tion Act of 1871.58
On 6 June 1872 a notification was accordingly issued exempting
such emigration and such contracts from all provisions of the Act
of 1871 and making arrangements to safeguard the emigrants’
interests. Thus emigration was allowed under certain conditions
from 1872.

Till about 1878, the chief planting industry was sugarcane
cultivation in the Wellesley Province and Indian labour was
recruited under indenture. A Commission was appointed in 189t

55. Geoghegan, p. 63. 56. Ibid.

57. Ibid.

58. Marjoriebanks-Marakkayar Report, Appendix XIX, p. 99.
I.6
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to investigate into the position of labour in the undeveloped parts
of the peninsula. The Commission reported on the shortage of
labour mainly owing to defective recruitment by professional
agents, the unsatisfactory quality of labour owing to enlistment of
non-agricultural people and the heavy cost of imported labour con-
sequent on the monopoly exercised by professional recruiters. Tc
meet the growing demands of rubber plantations for Indian labour,
all restrictions on Indian emigration to Malaya were removed in
1897. With the development of coffee planting, it was found more
convenient to recruit free labourers. Henceforward Indian labour
was recruited by the Kanganies or other licensed recruiters. Though
from 1900 indentured labour continued on the sugar plantations,
Government Departments and a few estates, the Kangany-
recruited labour became the mainstay of the rubber estates.
Independent labourers were also recruited in India at the instance of
proprietors opening up new estates. Thus Indian labour for Malaya
was recruited in three different ways; (a) indentured or contract

labour, (b) recruitment under the Kangany system introduced by
the rubber planters, and (c) ‘free labour’ recruitment by the

proprietors of new estates through their own agents. These various
methods led to confusion. It was decided to have a common recruit-
ing system for all planters to secure requisite labour on favourable
terms. The labour supply was becoming deficient with the rapid
strides of the rubber industry. The problem was solved by institut-
ing the Inaian Immigration Fund in 1907 through compulsory levy
on planters requiring a constant supply of imported labour. The
Indian labourer was thus enabled to start life in Malaya without
debt. With the abolition of recruitment of indentured labour in
1910, labour was artificially recruited under a simple but undesirable
system of Kangany recruitment. Though Kangany means a
recruiter, here the recruiter is himself a plantation labourer. He
was engaged by his employer to bring at least 20 labourers from
India for which he received commission. Later this flow turned
out to be a mass movement resulting in several difficulties and
problems.

Inspite of the Immigration Fund, the questionable methods
adopted by the Kanganies in recruitment rendered the position of
the labourer anything but satisfactory. The Marjoriebanks-Marak-
kayar Commission reported in 1917 that the demand for estate
labour had become so great that labourers recruited by employers
at considerable cost from India were crimped by their unserupulous
neighbours.® Except for a time during the first World War, the
Indian Government exercised no control over Indian emigration

59. Ibid, p. 28, para 13.
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till now. In 1922 the question arose, whether emigration of Indian
labour to Malaya should continue after 5 March 1923 when Malaya
came under the operation of the Indian Emigration Act, 1922, and
if so, on what terms. The conclusions of the Standing Emigration
Committee as to the conditions necessary to be fulfilled before
emigration was permitted under the new Act were conveyed to
the colonial Governments. In their letters dated 30 November 1922,
they expressed their willingness to accept all the conditions and
even agreed to embody those conditions in the notification to be
issued in accordance with Sec. 10 of the Emigration Act permitting
emigration to Malaya. Mr. Gilman, who led the deputation to the
Standing Emigration Committee, had also stated that he had no
objection to the removal of all penalties, including imprisonntent for
labour offences, though he advocated some more summary way cof
dealing with the breaches of contract etc., than the ordinary civil
courts.% In the Federated Malay States (F.M.S.), paragraph 66 of
Labour Enactment XVIII of 1923 provided that no labourer should
be held liable for the amount of any advance made to him or any
person on his behalf, or of any money expended on his behall
prior to his arrival in the F.M.S. in consideration of his engagement
to work in the States.

- Indian emigration to Malaya was banned in 1932 on a drastic
reduction of wages there without the knowledge of the Government
of India. But strong representations by the Malayan Government
led to the lifting of the ban in 1934. Emigration as now resumed
differed from the old in certain particulars. While under the old,
most of the labour that migrated to Malaya was Kangany-recruited,
the new arrangement dispensed with the recruited altogether, the
element of government assistance for purposes of emigration remain-
ing constant. A glut in the labour market was provided against
by the decision to restrict the labour emigration in the first year to
20,000, while in pre-depression years the annual average was
125,000. Provision for repatriation was also made. With the dis-
appearance of the recruiter, the opportunity for misleading intend-
ing recruits by painting rosy pictures of labour conditions was
removed. In future all information as regards conditions of labour
was to be made available through Government sources.

The influx of non-recruited emigration in excess of require-
ments led the Labour Department to devise the above system
of applying quotas to individual employers according to their needs.
The depots in India were instructed not to admit any non-recruited

60. Emigration to Malaya (1923), Appendix VIII, p. 27, Minute oi the
Proceedings of the Standing Emigration Committee which met on 5 Septem-
ber 1922.
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emigrant for whom there was no definite offer of employment in
Malaya. This proved a welcome change as theoretically also the
voluntary system afforded greater independence to the individual
labourer. Practically all the licences issued since 1934 were for
recruitment to newly opened tea and oil palm estates and for
employers whose labour connexions were with remote parts of India,
or were not so well established as to secure to them a sufficient
supply of non-recruited labour.5!

The general improvement in the economic situation in Malaya
and increased production in 1936 and 1937 were reflected in an
increase in the immigrant labour force there. But the deterioration
in trade conditions in 1938 and a cut in wages resulted in the
prohibition of assisted emigration to Malaya from 15 June 1938.
But the underhand methods of recruitment made employers remain
unconcerned by such suspension. With supreme nonchalance, they
even announced a further reduction in wages from 1 August 1938.

In Malaya there thus came to be two systems of recruitment :
(1) the Kangany system for recruited emigrants and (2) the
voluntary emigration system for non-recruited emigrants.

Under the Indian Emigration Rules, 1923, a Kangany should be
a South Indian helonging to an agricultural class and should have
been employed as a labourer for not less than three months under
the employer for whose service he would be obtaining emigrant
workers from his own or neighbouring villages. In order to check
abuses by these recruiting agents, special licences were introduced
for them. Yet the abuses continued owing to the illiterate and
poverty-stricken plight of the Indian villagers. Consequently, the
number of Kangany-recruited workers declined steadily until in
1929 about 37 p.c. of the adult Indian workers emigrated to Malaya
under a different system of recruitment organized by a majority of
rubber plantations. In 1937, only 11 p.c. of Indian workers reached
Malaya through the Kanganies. In 1938, the Government of India
abolished recruitment through Kanganies.

Regarding the Kangany system the Controller of Labour in
Malaya claimed in 1938 that : A

If the main object of any system of control of recruitment is
the avoidance of deception and misrepresentation, and the
elimination of profits which might produce abuses particularly
in the case of uneducated and credulous people, it would be
difficult indeed to devise a system better calculated to attain
these ends than the Malayan Kangany system.$?

61. For details, see International Labour Review, July 1940, Vol. XLII,
No. 1, p. 75.

62. Annual Report of the Labour Department of Malaya for the year 1938,
p. 13, para 28.



RECRUITMENT OF INDIAN LABOUR 45
But the late Mr. V. S. Srinivasa Sastri, who was deputed to
Malaya by the Government of India in 1937 to report on the condi-
tions of Indian labour there, expressed the opinion that, though the
system was valuable to employers and helped in saving some work
in the Labour Department Offices, produced quick results and
guaranteed, so far as assisted emigration was concerned, a supply
almost exactly equated to demand, nevertheless, on more vital and
fundamental grounds, it was not desirable either in theory or
practice. So he recommended that the system should not he
revived even in its modified form and should be completely abandon-
ed. He further suggested to the Government of India that if they
were prepared for the abolition, they could request the Malay
Governments to co-operate with them in devising suitable
machinery to meet illegal and unlicensed recruitment, and that
when the ground was prepared, they should take steps to put an
end to the Kangany system altogether.53 '

Some defended the Kangany system on the basis of differentia-
tion between the ‘assisted’ and ‘unassisted’ types of recruited
labour. But it was generally held that assisted and unassisted were
meaningless expressions as the only difference between an assisted
and unassisted emigrant was that while one was openly helped
by the Malaya Government to migrate, the other was brought
to Malaya by employers by secret and surreptitious methods
known also to the Malayan Government. However, the action
of the Government of India in not only suspending assisted
emigration but in regulating unassisted emigration had considerably
improved the position. Generally the Malayan system of recruit-
ment and control of labour and the working of the system was free
from certain serious blemishes which we have noticed earlier in
respect of recruitment to other countries.

KANGANY SySTEM — CEYLON

The Kangany system in Ceylon differs from that in Malaya
in two respects : Firstly, recruiting was mainly based here on the
family system. The Kangany was originally the elder member of
a family group and was being assisted by families in neighbouring
villages. The Head Kangany had thus under him a number of
family groups, each under a chief called Silara-Kangany. Secondly
the Tundu system of advances, till its abolition in 1921, differen-
tiated between the two.

63. Report on the Conditions of Indian Labour in Malaya by the Rt. Hon.
V. S. Srinivasa Sastri (1937), p. 20, para 29.
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MALAYA

It was felt in 1940-41 by the Government of India that the larger
war demand for rubber and the prospect of a share in the prosperity
of rubber industry would attract considerable unassisted Indian
labour and that this additional and surplus labour might not only
depress wages but might have an unsettling effect, particularly after
the war, upon the existing labour force. The Government of Malaya
appreciated India’s anxiety to preserve the living standards of
workers in Malaya and agreed to some form of control of emigra-
tion to be exercised in India and Malaya.

SEcTION III—THE MAISTRY SYSTEM

(The Maistry or Contract system of recruitment of Indian
labour for Burma was in essentials similar to the Kangany system.
The system of advances as an inducement for immigration, the
initial indebtedness in which the labourer was compelled to start
his life in the new country and his consequent enslavement to a
middleman were also the chief characteristics of Maistry recruit-
ment. But the gradation of middlemen-employers and the in-
numerable illegal deductions by them all from the wages of workers,
besides regularized under-employment, differentiated the Maistry
system from the Kangany system.

The Labour Contractor, the Head Maistry, the Charge Maistry
and the Gang Maistry constituted the hierarchy of middlemen-
employers. A man in charge of a small gang of between 10 and 20
labourers was a gang maistry, and a maistry having under his con-
trol several such gangs was a charge maistry. A maistry in charge
of the entire labour organization of a particular firm or company
was the Head maistry, while the Labour Contractor was a superior
individual who was under a contract to supply and maintain the
necessary labour force as stipulated in the contract. Hence the
Labour Contractor was usually a man of financial standing and
influence.

When mills and other large concerns required labour, they
entered into an agreement with a contractor to supply a certain
number of labourers for a stated period. They stipulated a rate of
wages for each class of labour, as also the remuneration to the
contractor for his services as a recruiter. The contract was to
maintain a labour force upto requirements and to see that the
labourers did their work. As the contractor had entered into a
written agreement with the concern he would, in order to safeguard
his position against the labourers, insist on the labourers executing
a contract or agreement prior to embarkation, in case of recruitment
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in India, and before entering into employment, in case of those
locally recruited.) The agreement consisted in putting the thumb
impressions of the labourers on the stamped agreement forms or
on blank stamped paper. The agreement would constitute an
undertaking to serve the maistry or contractor for a given period,
and an acknowledgment of the debt for a certain sum which was
supposed to represent the actual advances received and the cost of
food and transportation. { But the usual omission to specify the
term of service and the actual amount of indebtedness would give
the contractor a convenient handle to show any amount of debt
he liked against the labourer. This document thus became a
valuable weapon with which the contractor would slowly encompass
the labourer’s economic ruin, In signing the document the lahgurer
would seal his fate, for from that day would begin his bondage. J/The
labourer in Burma also thus started his life in debt as his brother
did in Ceylon till 1927. (In the maistry system, therefore, the
labourer in fact was the servant of his contractor and not of the
mill or firm. The extent of the maistry’s control and his opportuni-
ties for extortion are evident from the fact that he controlled
the disbursement of wages, besides being vested with an arbitrary
power of selection and dismissal of labourers.)

Ever since the annexation of Pegu in 1852 it became the policy
of the Government of India to actually encourage Indian emigration
to and colonization in Burma. The opening of the Suez Canal in
1869 resulted in a great demand from the West for Burmese
rice. The failure in tapping the indigenous labour from Upper
Burma led to strenuous attempts, especially from 1874 onwards, to
attract Indian emigrants, first as agriculturists by making large
advances to Indian zamindars, and subsequently as labourers. In
1876 a Labour Act was passed which provided for the appointment
of a recruiting Agent for Madras labour in India.

Meanwhile to meet the growing needs comsequent on the
establishment of steam mills, the Workmen’s Breach of Contract
Act of 1869 was also rigorously enforced to retain Indian workers
who had already gone to Burma. According to the Act, a magistrate
might sentence the worker who refused to fulfil his contract to
work, to imprisonment for a period upto three months, or if the
order be for the payment of a sum of money, for a period which
might extend to three months or until repayment was made. The
magistrate was also given the power to direct him to perform such
work within that period, not exceeding one month. The capitalists
in Burma found that it was easier to manage Indian workers
recruited through contractors than those recruited through Govern-
ment agencies under the protective provisions of the Labour Act
of 1876. The Government of Burma was however anxious to import
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Indians who would settle in Burma as cultivators. Between 1876-
1878, over 15,000 Indians came to Burma as free settlers.

In 1880 about 40,000 Indians, and in 1883-84 about 83,000
Indians were assisted to enter Burma. Besides labour thus recruited
by the contractor or his agent, subsidies were offered to the shipping
companies for the carrying of Indian immigrants into Burma.
Moreover, the British India Steam Navigation Company which was
interested in the passenger traffic to Burima employed a large num-
ber of agents in all the districts to canvass passengers. These Agents
got commission for each passenger booked through them, and so
they would misrepresent and influence as many passengers as they
possibly could to go to Burma. This naturally resulted in terrible
overcrowding of the vessels which compelled people to lie like
fish all over the floor, leading to much inconvenience and
trouble. The Native Passenger Ship Commission of 1890 recom-
‘mended amongst other things that the medical officer of the ship
should be a Hindu and well-acquainted with the language of the
people forming the bulk of passengers, and also that he should
serve as the spokesman of the passengers in all the representations
to the captain of the ship. The All-India Deck Passengers Com-
mittee of 1912 recommended in addition the appointment of an
inspector on every steamer to serve as an intermediary between
the master of the ship and the passengers and as a protector of the
latter against ill-treatment at the hands of the subordinate shipping
authorities, They also recommended the appointment of small
bedies of non-officials with the necessary powers at the chief ports
to visit steamers and report irregularities, if any, to the authorities.
There was also an Assistant Protector of Immigrants and Emigrants,
but he was practically helpless against the British India Steam
Navigation Company on the one hand, which was a most powerful
concern virtually controlling the whole passenger traffic between
India and Burma, and, on the other, the police authorities.

The Workmen’s Breach of Contract Act of 1869 was repealed
in 1925. But the persistence of the Maistry system neutralized, if
it did not nullify, the eifect of such repeal. Though the Act had
disappeared, there was no’real freedom to the labourer as the
maistry was very vigilant to exploit the labourer by making advan-
ces and entering into an agreement with him with such detrimental
provisions as agreeing to (1) service for a definite period at a wage
generally below the rate fixed by the mill authorities and (2)
weekly deductions from wages towards repayment of advances
received with interest thereon.

Serious as the defects of the Maistry system of recruitment
were, in respect of recruitment, the evils characterizing the condi-
tions of the labourer under this system proved still more serious.
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Non-employment of the full complement of men in a gang, numerons
illegal deductions from wages, and compulsory contribution of free
services, all became a normal feature. In certain cases, no distinc-
tion was made between night and day labourers and the same wages
were paid to both. In some other cases, the maistries employed
more labour for half day to get the work done quickly and
economically, and whenever it was so done they counted two halves
as one for the purpose of accounts. These abuses of contract labour
came to light in several cases before the courts. In Konala Venkata-
reddi vs. Traffic Manager and Assistant Traffic Manager (Criminal
Appeal No. 666 of 1928) the Rangoon High Court held: ‘On the
case as a whole we are most strongly impressed by the internal
evidence contained in the accounts which leaves us in no douht
that Exhibits A and B were genuine books and related to a wide-
spread system of bribery which did in fact exist.’® Again Criminal
‘Regular No. 18 of 1928 proved to the hilt how the coolie maistry
had abused his position to bleed.the poor labourer white.%

WORKING OF THE MAISTRY SYSTEM IN BURMA

The labour in rice mills, railways, ships, port trust, public
works and mines was under the system of maistry labour, The
system of employment of labour, of calculation and payment of
wages, and general management of the labour force in the various
industries, under contract labour vividly revealed the evils. Ac-
cording to Mr. Andrew®%® the emoluments of the Labour Contractor
in relation to the baggage coolie amounted to Rs. 780 per mensem,
ie., 50 p.c. of the wages of 78 labourers. This 50 p.c. included the
commission of Re. 1 per head to which he was legally entitled and
other levies, but excluding the appropriation of the total wages of
the temporary gangs at As. 12 a head per day and the premium
of Rs. 41 for every badge of permanent service given. The emolu-
ments of the four maistries were Rs. 75 a month, besides their
monthly pay of Rs. 25. Those of the two maistries were Rs., 70
besides their wages of Rs. 20 a month. The two extra maistries
who were appointed with neither fixed pay nor wages, each made
Rs. 48 by under-employing the number of coolies by two. In these
emoluments of maistries were included the weekly contribution of
Re. 1/4 by every labourer from his takings from the passengers.
Where the whole wages were appropriated as in the case of baggage

64. A. Narayana Rao: Contract Labour in Burma (1930), p. 161,
quoting,

65. Ibid, p. 161.

66. E. J. L. Andrew: Indian Labour in Rangoon (1933). This part of

the section is a summary of Chapters VIII, IX, X and XI of Mr. Andrew's
book. '
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coolies before 1918, or in the case of the temporary labourers always,
the labourers were given a free hand to earn what they could by
tips from the passengers for services rendered.

In regard to shipping coolies in the case of a European stevedore,
the remuneration of the gang maistry was provided by the under-
employment of the coolies by two i.e. 12 instead of 14, and the
appropriation of the wages of these two men as payment for his
work of supervision. The head maistry made Re. 1.4 per day at the
rate of an anna per day from the wages of the 4 kamalis, 14 coolies
and 2 winchmen, this levy being recognized by the stevedore as @
legitimate one. In the case of an Indian stevedore, the sub-
maistries also got their remuneration by under-employing their
gangs by 2 men, and thus ensured for themselves Rs. 3 per day.
The labourer was also deprived of a day’s wages. The sub-maistry's
return to his country also deprived the labourer of a day’s wages,
this being latter’s contribution or a gratuity to the former. As
regards the shipping labour employed by the labour steamship com-
panies, Mr. Andrew testified not only to the maintenance of the
gangs, especially the temporary gangs, under regulation strength.
but also to the per capite deductions compulsorily made from their
wages. He says that ‘in fact it has become a regular
custom in shipping circles for contractors and head maistries
systematically to under-employ labour ’.67

In respect also of the carriage of bags of stitched rice, the head
maistry had his above emoluments of 20 p.c. commission ete. In
payment of rates, he allowed only Rs. 2-8-0 for conveyance from
sewing floor to boat direct, Rs. 2 for conveyance from godowns to
boat, and between Re. 1 to Re. 1/4 for storing in godowns, while
he was allowed by the mill rates between Rs. 3/8 to Rs. 3/10;
Rs. 3/4 to Rs. 3/8; and Re. 1/2 to Re. 1/8 per hundred bags
respectively. Occasionally he rewarded each coolie once or twice
a year by a bonus rarely exceeding Rs. 4 or Rs. 5 as a sort of
appeasement.

The re-bagging work included many operations of removing
rice bags from godown to bagging floor, of cutting stitches, transfer-
ring rice to new bags, we’ighing and sewing and loading on boats.
In this re-bagging, while the mill allowed the Head Maistry a rate
of Rs. 3/12 per 100 bags with an addition of Re. 1/8 per 100 bags if
bags were to be stored in godown, the latter allowed only Rs. 2 and
Re. 1 respectively. He was also allowed the usual 20 p.c. commis-
sion, besides which he deducted the value of two men’s wages,
and appropriated two weekly work bills annually, one weekly bill
when mills worked day and night, and the othe\r when they worked

67, E. J. L. Andrew, Chapter IX.
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only during the day. He appropriated even three weekly bills in
case of operations connected with removing and storing bagged rice,
one when mills were most busy, and the other two at the interval
of four months, coolies being allowed during those weeks a
subsistence allowance of Rs. 2 and Rs. 2 to Rs. 2/4 in the two
cases. Practically the same system of deductions and commissions
were practised and allowed by maistries employed by the Indian
mills too.

Besides this pernicious array of underpayments, the maistries
deducted 12 p.c. or more than what they deducted towards the
repaymeént of the advances made to them, but did not adjust the
whole of this deduction towards the advance account. And this
difference between the amount deducted and amount credited was
approved as overhead profit. But all these deductions, even over a
period of 2 years, did not get the debt any nearer to its liquidation.

In larger saw mills employing 1,000 to 1,500 men, the maistries
recruited locally by levying a premium of Rs. 10 from every youth
between 16 and 20 years and Rs. 5 from older men. This levy
acted as a deterrent on the recruits from seeking a new employer
and thus chained him to the same employer. The same sickening
story of exploitation of ignorant labourers recurs like a refrain in
other fields of employment as well.

The Indo-Burma Draft Agreement of July 1941 provided for
the establishment of an Immigration Board consisting of Burmese,
Indians and Europeans to collect evidence and advise on fixation of
quotas for different classes of permits, action being taken only after
consultation with the Government of India. The Government of
India was, until the Board had reported, to prohibit emigration to
Burma of unskilled workers except such number as the two Govern-
ments might agree upon for seasonal employment in Burma.
Consequently the Government of India enforced the ban with effect
from 21 July 1941 and steps were also taken in other directions
to implement the Agreement.

After the war, mainly evacuees were permitted to go to Burma
and, even among them, the unskilled labourers were not allowed
to return unless they had jobs or reiatives to go to.

Under the U Tin Tut-Bannerjee Draft Immigration Agree-
ment, concluded after prolonged negotiations in Delhi on 2 Decem-
ber 1945, labour was to form part of the quota allotted for future
immigration and would enjoy exactly the same rights and privileges
as other sections coming under the quota system. This Agreement
was, however, disapproved by the Burma Executive Council on
12 March 1946. Though a comprehensive immigration agreement
was yet to be negotiated, the Government of India had laid down
in November 1946 special conditions for the recruitment of skilled
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labourers in India for service in Burma. The Protectors of
Emigrants at Indian ports were instructed to permit emigration only
on the basis of a written contract normally for a two-year period
and on a pay not less than Rs. 46 and such cost of living allowance
as might be sanctioned by the Burma Government. The Protectors
were to insist on a security deposit except in special cases. The
terms of the agreement between the employer and the worker
provided for the termination of the contract by either party after
reasonable notice and for the free repatriation to India of the worker
and his dependents. ,



CHAPTER. III
CONDITIONS OF LABOUR

THE QUESTION oF WAGES

The fact that a vast majority of Indians overseas constitutes the
working class invests the question of wages with exceptional im-
portance. But more important and striking is the fact that a
century of devoted labour had not, unfortunately, led them any-
where nearer their rightiul wagesf In Ceylon, the wages which per
day were 28 to 32 cts. in 1833, 33 in 1846, 28 to 36 in 1866, 37 to 39 in
1890, 25 to 33 in 1908, fell back to 28 to 36 cts. (in Ceylon Mid-
country estates) 'in 1939. The wages in British Guiana, which
varied from 36 to 49 cts. in 1871, ranged between 33 and 49 cts. in
1922. In Trinidad they were 25 cts. in 1871 and 20 in 1886, and it
was established in evidence before the West India Royal Commis-
sion of 1938 that between 1845 and 1937 the wages of Indian agri-
cultural labourers were increased only twice, a five cents increase
after the inquiry of 1921, and a similar increase after the riots in
June 1937, bringing the wages to 35 cts. in 1939. Similarly, in
Mauritius the evidence tendered before the Hooper Commission of
1937, had shown that the wages of 40 to 50 cts. remained more or
less constant during the past forty years.

This unsatisfactory position led to a change in the attitude of
the Government of India, particularly with the passing of the Indian
Emigration Act in 1922, and the constitution of the Standing Emigra-
tion Committee of the Indian Legislature. From that time a
systematic attempt was made to secure minimum wage legislation
and ensure the interests of Indian labourb

Cryron.

In 1923, a deputation of planters visited Delhi to discuss with
the Government of India the conditions of labour recruitment under
the new Emigration Act. The firm attitude adopted by the Stand-
ing Emigration Committee and the Government of India led to the
passing in Ceylon of the Minimum Wages Ordinance in 1927, which
came into force on 1 January 1929. Under this Ordinance, the
minimum wages were fixed on the basis of the budget compiled in
'1925-26 by Mr. Ranganathan, the Agent of the Government of
India. The wages thus introduced in 1929 were : —
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Men Women Children

54 cts. 43 cts. 32 cts.

Up country ¢ . | Price of rice Rs. 640
Mid country 52 42 |, a ., er bushel

Low country 50 40 30 , | P ’

These rates continued till depression overtook the prices of
rubber and tea in 1931. The price of rice also fell below the issue
price fixed at Rs. 6-40. Thereupon, the labourers showed a
tendency to purchase rice from boutiques at cheaper rates, rather
than from estates at Rs. 6:40. But the planters were anxious to
appropriate the profits resulting from the fall in the price of rice
and to retain in their own hands the control over the issue of rice.
So they applied pressure to prevent labourers from buying in the
open market. Nevertheless the labourers continued to buy rice
wherever it was cheaper ; so the planters appealed to the Govern-
ment of India and got permission to reduce the price of rice to
Rs. 4:80. They proposed correspondingly to reduce wages by 5,
4 and 3 cts. in the wages of men, women and children respectively.
The Government of India assented to this reduction on condition
that rice would be issued at Rs. 4:80 per bushel, instead of at
Rs. 6:40. Thus a readjustment of wages was made in conformity
with the fall in the price of rice. The readjustment was adopted
in May 1931 and the revised wages were : —

Men Women Children
Up country 49 cts. 39 cts 29 cts. ) . .
Mid country a7, 3, og , e *")‘u Hee Ra. 4-80
r S .
Low country 45 36 . 21, pe ®

In the middle of 1932, tea began to fall in price and the general
slump in trade also continued. The planters demanded a further
reduction in wages. The Estates Wages Board which proposed a
20 p.c. reduction, based their recommendation on the unwarranted
assumption that a labourer’s cost of living in articles other than
rice had also fallen by 20 p.c. The Ceylon Estates Proprietors
Association attempted to demonstrate that it was possible for an
up country labourer to live‘on Rs. 7-20 a month, as compared with
Rs. 11-20 provided for in the Ranganathan Budget. In doing so,
they not only overestimated the fall in the cost of living, but
underestimated the bare needs of the labourers. For example the
quantity of rice allowed to a labourer was reduced from the original
7/8 bushel to 6/8 bushel. The quantities of various other items
were reduced by 25 to 50 p.c., and no provision was made for pots,
pans, coats and expenditure on festivals. It was therefore not
surprising that the planters should have arrived at the figure of
Rs. 7-20. But an estimate based on such an attenuated budget
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could hardly be regarded as a fair basis for the revision of wages.
Ultimately, however, the original up country wages were retained,
while in mid and low country estates wages were reduced with
effect from 1 February 1932. The reduced rates were : —

Men Women Children

Mid country 43 cts. 35 cts. 25 cts. Price of rice Rs, 4-80
Low country 41 |, 33 24 per bushel.

This reduction was made on the ground that the cost of living
had fallen by 16 p.c. and 17 p.c. in mid and low country estates
respectively. Not satisfied with these reductions, the planters con-
tinued to press for a further decrease. They now advanced the
pretext that the industry was unable to pay the existing rates. Pro-
longed discussions in the Board of Indian Immigration Labour and
the Executive Committee of Industry, Labour and Commerce led
at last to the proposal for a reduction of 8, 6 and 4 cts. in Up
ccuntry, and 6, 5 and 4 cts. in Mid and Low country estates from
1 May 1933. The Government of India agreed to the proposal on
the condition that rice would be issued at Rs. 4 instead of at Rs. 4-80.
The suspension of the Minimum Wages Ordinance was also pro-
posed but was not agreed to by the Government of India. The wages
after this further reduction were : —

Men Women Children
t 41 cts. 33 cts. 25 cts.
U}? country un o e s Price of rice Rs. 4/~
Mid country 37 . U 21, ¢ bushel
Low country 3%, 28 20 ,, pe Shet.

Later, there was a revival of industry and with it an increased
demand for labour. The planters now increased the wages with
effect from 1 November 1933. The issue price of rice remained at
Rs. 4/-. The fc/)llowing were the increased rates : —

Men Women Children
U;? country 46 cts. 37 cts. 27 cts. ) Price of rice Rs. 4/-
Mid country 40 33 3 per bushel
Low country 38 31 . 22 .. | ’

The continued prosperity and insistent demand for more labour
induced the planters to restore the rates to the level that prevailed
before the reduction in February 1932, i.e. 49, 39 and 29 cts. in Up
country estates ; 43, 35, and 25 cts. in Mid country estates; and 41, 33
and 24 in Low country estates. These rates continued to hold good
for 1935, 1936 and 1937. In September 1937, the Ceylon Government
requested the Government of India to reopen recruitment. The
Indian Government referring to the cut in February 1932 in Mid
and Low country estates, pointed out that as the revival of
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prosperity in the tea and rubber industries appeartd to justify the
extension of its benefits to Indian labour, the wages in the Mid and
Low country estates should be restored to the levels which obtain-
ed prior to this cut.! The Ceylon Government replied that the
question whether the suggested increase was justifiable or not
would be referred to the Regional Wages Boards for determination ;
and it was not until December 1938 that the contemplated reference
was made. The recommendations of the Wages Boards were con-
sidered by the Board of Indian Immigrant Labour, which decided
on 13 March 1939 that the wages of labourers on Mid and Low
country estates should be restored to the levels obtaining bhefore
February 1932. The issue price of rice was not to exceed Rs. 4-80.
This decision was brought into effect from 12 June 1939.

The increased cost of living as a result of the general rise in
commodity prices following the outbreak of the war led to a deci-
sion for an increase of the statutory rates of minimum wages
towards the end of 1940. The revised rates that came inio force
with effect from February 1941 were as follows : —

Men Women Children
Up country 54 cts. 43 cts. 32 cts. |} With issuc price of
Mid country 52 442 31 rice not exceeding
Low country 50 40 ., 30 ) Rs. 4-80 per bushel.

The introduction of these revised rates of wages resulted in a
discontinuaiice of the war bonus which was being paid on a volun-
tary basis by estates generally. Moreover, the estates which were
issuing rice to labourers at a cheaper rate raised it to the permissible
maximum limit of Rs. 480 per bushel. These rates however con-
tinued to be in force till 30 April 1942. In the meanwhile commo-
dity prices continued to rise and the working class cost of living
index number for Colombo town rose from 120 in December 1940
to 125 in August 1941 and 132 in December 1941. The high cost of
living after the war began brought home to the authorities that the
standard of living of estate labourers had risen and that the
Ranganathan budget framed in 1926 could not be a proper basis for
the fixation of minimum wages. A special officer was appointed to
investigate into the family budget of Indian estate labourers. This
report which was published on 8 October 1941 was essentially a
statement of facts as they were at the time of the enquiry (April-
May 1940) as disclosed from an anlysis of the figures of income and
expenditure relating to 516 families employed in Up, Mid and Low
country estates and no attempt was made to evolve an ideal family
budget of expenditure for estate labourers. The average standard

1. International Labour Review, July 1940, p. 60.
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of living disclosed by the figures of expenditure was very low and
the actual standard for the bulk of the labourers must be even lower
as many sources of income catalogued in the report and included
in working out the average were not in fact available to the vast
majority of labourers. The percentage of income spent by a family
for education, health and other cultural items is an index of the
adequacy or otherwise of the income. The report of the special
officer shows that the amount which an average estate labourer
could afford to spend on miscellaneous including cultural items
mentioned above was particularly low. The figures in the report
are based on the prices prevailing in April-May 1940 when the
general weighted working class cost of Jiving index number was
105 and this figure went up to 132 in December 1941. The report
left no room for doubt that an immediate and all-round increase
of wages was called for. It showed that there were two distinct
aspects to the problem — the first to provide for some increase in
the standard of living of the estate labourers and the second 1o
devise a scheme for the adjustment of wages to keep pace with the
rapidly rising cost of living index figure2 On the publication of
this report a Sub-Committee of the Board of Indian Immigrant
Labour was appointed to examine the above two aspects of the
problem. After considering a memorandum prepared by the Sub-
Committee the Board recommended a revision of the rates of wages
so as to give a minimum wage of 57 cts. a day for male labourers
in the Up country areas, the issue price of rice being Rs. 480 per
bushel. It also approved a scheme for granting a dearness allowance
varying with the cost of living index figure to be prepared by the
Labour Department keeping the price of rice constant. The Dis-
trict Wages Boards were called upon to decide the question in
January 1942. After a consideration of the varied recommenda-
tions of these boards, the Board of Indian Immigrant Labour ap-
proved an all-round increase of the basic wage by 3 cts, They also
decided that the dearness allowance for men, women and children
should be in the proportion of 5: 5: 3. Thus the following rates of
minimum wages came into legal force from 1 May 1942 : —

Men Women Children

Up country 57 cts. 46 cts. 35 cts. With issue price of
Mid country 55 445 |, 34 , - rice not exceeding
Low country 53 43 33 Rs. 4:80 per bushel.

These rates came into force together with a dearness allowance for
each labourer (based on the cost of living index number for Indian

2. Annual Report of the Agent of the Government of India in Ceylon
fer the year 1941, p. 11, para 23,
I.8
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labourers prepared by the Labour Department) of such amount for
each working day as might be fixed by the Controller of Labour by
notification published in the Gazette.

The rates of dearness allowance were as follows : —

5 s allowance
For the month of Rates of dearness allo

Men and Women Children
March .. 13 8
April R 1
May 20 12
June .. 21 13
July .. 23 14
August .. 29 18
September .. 32 20
October .. 30 18
November .. 30 18
December 30 18

But this dearness allowance ceased to have any relation to the
prices paid by the labourers in the black market for such essantials
as clothing, chillies etc. For the cost of living index was prepared
on the basis of prices fixed by the Government and no arrangement
was made to supply the articles to the labourers at those prices.

While the labour representatives were commenting on the fact
that the rates of dearness allowance remained unaltered from
October 1942 onwards in spite of increases in prices, the representa-
tives of the planting community alleged that the payment of the
allowance had led to slackness and low out-turn. It was also prov-
ed that a few Superintendents had insisted on increased cutput
consequent on the increase in the money rates of wages. The basis
on which the Labour Department was calculating the rates of dear-~
ness allowance was also called into question and towards the end
of 1942 a special Committee was appointed to investigate into
the whole basis for the calculation of the dearness allowance and
representatives of both employers and trade unions were invited
to give evidence before the Committee. This Committee submitted
its report in February 1943.

The recommendations of the new Committee seemed to involve
a radical alteration of the manner of calculation of the cost of
living index. They also took as its basis the official prices of the
food now supplied. It would have been something at least if the
basic pay was fixed on this basis. While the old rates continued,
the new basis was used only to calculate increments in the dearness
allowance. It was, therefore, apprehended that they were rigging
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up a mere arithmetical hanky-panky to decrease the dearness
allowance by computing the increase in index prices as a percentage
of the present cost and later using this percentage on the basic pay,
calculated on pre-war prices to calculate the increments in dearness
allowance. Even this dearness allowance was to be paid at different
rates for Up country, Mid country and Low country estates. Worse
still, women were to be paid dearness allowance at the rate of four-
fifths of the men, thus going back upon the principle of equality of
dearness allowance to men and women conceded in March 1942.
All this meant a loss of 10 to 15 cts. per day per labourer.

This attitude to Indian labour is astounding in the light of the
fact that the tea estates had been selling all thelr tea to the Govern-
ment at an average price 25 p.c. higher than the pre-war price
besides saving all marketing charges by total sale to the Govern-
ment. The position of rubber was still better, fetching more by
50 p.c. of the pre-war price while the demand for increase in price
was growing. The tea estates were providing about 20 p.c. more
tea, and rubber still greater increase. Eighty per cent of the
export trade of Ceylon consisted of these two products and both
were being produced by the eight lakhs of Indian labourers on
the estates, the majority of whom were persons born and bred in
the Island.

The Board of Indian Immigrant Labour examined the recom-
mendations and approved three important modifications, viz. (1)
women and children were to be paid four-fifths of what males were
getting ; (2) market prices should be taken as a basis in calculating
the cost of living index and (3) the dearness allowance for Up, Mid
and Low country male labourers should be in the ratio of the
relative minimum wages, viz. 57: 55: 53. This system introduced
in April 1943 was again modified in May by the decision that the
Labour Department should accept as conclusive the control prifes
furnished by the price controllers for food, clothing and miscel-
laneous articles. As due to shortage of all commodities, the actual
price at which commodities could be purchased was substantially
above the control price, labour was adversely affected by the modifi-
cations in the method of computing the cost of living index, The
Government of India made representations but the position con-
tinued so till 30 March 1945.

Rice RaTiONING
/‘/
The introduction of rice rationing led to considerable deteriora-

tion in the supply of foodstuffs to estate labourers. The Govern-
ment of Ce accepted the differential system of rationing in
principle which came into force on 20 July 1942 with a basic ration
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of 12 measures of rice per week and in November the general basic
ration was raised from 1% to 2 measures of rice. From 4 January
1943 only a fourth of the government ration was issued in the form
of rice. As a result of the representations of the Indian Agent it
was decided in the last week of February 1943 to authorize the
issue by estates of free mid-morning meals to labourers on a volun-
tary basis. It is not known how far this voluntary scheme was
implemented. In August 1944 the Executive Committee of Labour,
Industry and Commerce decided that on estates where free feeding
was not undertaken, the free issue of rice and foodstuffs should
be as follows :

(1) Where the male labourer was married and had a wife or
children, the total issue to the family should be computed and 4
measures (8 lbs.) of rice be issued free, (2) if the male labourer
was unmarried or a widower and had no dependents, the free issue
should be restricted to the rationed quantity of 2% measures of rice
per month and the balance of 1% measures should be issued in
substitute rations. '

On 8 July 1941, the Wages Board Ordinance XXV was
passed to regulate the wages and conditions of employment cf
persons engaged in various occupations including estate labour and
was brought into force with effect from 19 September. Since its
provisions superseded some of the vital provisions of the Minimum
Wages Ordinance applicable to Indian labourers, the Government
of India was given an opportunity to comment on it. The Govern-
ment of Ceylon accepted and incorporated all the suggestions of the
Government of India. The Ordinance inter alia invested the Agent
of the Government of India and any officer authorized by him in
writing with the powers of inspection and enquiry possessed by
officers of the Ceylon Labour Department in respect of occupations
in which Indian workers were employed. The Ordinance declared
deduction from wages on account of the cost of rice supplied to
labourers on estates illegal, but allowed the prevailing practice of
wage deductions to continue pending the framing of necessary
regulations, It also provided for the establishment of Wages
Boards and District Wages Committees. It was proposed to apply
the provisions relating to particular trades to the rubber and tea
growing and manufacturing trades but excluding the work of
Kanganies.

Ceylon Ordinance XXVII of 1941 was amended by Ordinance
LIII of 1943 which provided inter alia for the minimum rate of
wages including a dearness allowance based on the cost of living
index number computed by the Controller and the basic rates and
for raising the limit of total deductions from 50 p.c. to 75 p.c. of the
wages. The regulations approved by the Government under Sec-
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tion 57 of the Ordinance provided for certain deductions from the
wages of a worker in conformity with Section 2 of the Ordinance,
the chief of which was the imposition of fine on the labourers in
respect of an act or omission of a class or description specified by
the employer in a written notice exhibited prominently and
determined by the Controller. The total amount of deductions due
to such fines, however, should not exceed at any one time 5 p.c.
of the wages ecarned by the worker during the period of fine.

A notification dated 17 July 1944 established Wages Boards for
tea and rubber growing and manufacturing trades. The Boards
considered the existing basis for fixing the minimum wage and
dearness allowance inadequate and proposed in December the
following enhanced minimum rales inviting objections before
18 January 1945. The minimum time rate for a working day of
9 hours (including one hour for meals) consists of — (1) basic rate
and (2) special allowance to be computed and published monthly
by the Controller of Labour. The basic rate was as follows : —

Basic rate for a normal
working day

Class of workers

Male worker not under 16 years of age .. 58 cts.
Female worker not under 15 years of age . 46 cts.

Child worker .. 41 cts.

When the cost of living index number was 215, the special
allowance for a normal working day was to be 67 cts., 54 cts. and
47 cts. for the three categories of workers. When the cost of living
index differed, the allowance would increase or decrease by 3 cts.
for a male, 2 cts. for a female and 2 cts. for a child worker for each
complete unit of 5 points by which the index number exceeded or
fell below 215,

The proposals also provided for payment of overtime. One
significant feature of the new rates was the obliteration of the
distinction hitherto made between the minimum rates for the Up
country, Mid country and Low country estates. These divisions of
the Wages Boards evoked much opposition from the planting
interests. g

With the prosperous position of the rubber and tea industries
in Ceylon, conditions of full employment continued till the end of
1946. Increased supplies of rubber from Malaya and the production
of synthetic rubber in America affected the rubber industry in
Ceylon. With effect from 1 July 1946 when the British Govern-
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ment’s earlier agreement for the supply of rubber to the U.S.
terminated, the price of Malayan rubber was fixed at 14d. per
pound f.o.b. Agreement was also reached between the Govern-
ments of the U.S., the UK., Netherlands and France fixing the
basic price for rubber from British, Dutch and French Far Eastern
sources al 23% American cts. up to the end of December 1946.
Ceylon feared that the price of her rubber would also be lowered
to 14d. which would mean a reduction of nearly 25 cts. in the price
of Ceylon rubber. Accordingly it was announced that the price
of rubber from 1 October 1946 would be 71 cts. corresponding to
14d. f.0.b. and that the free market in rubber would be resumed
from 1 January 1947. With the fall in the price of rubber from
Re. 1 per lb. fixed till the end of September 1946 to 71 cts. from
1 October, some rubber estates decided to limit the working of
the plantations and served notices of discharge on a part of the
labour force.

The position of Indian labour deteriorated in the middle of 1949
due to the closing of some rubber estates as a result of the inability
of Ceylon to secure a higher price for her rubber from the Govern-
ments of the UK. and the U.S. In May 1949, the price of rubber
per pound fell to 50 cts., a price exactly half of what she obtained
during the war in her contract with the UK. Many Indians were
thrown out of employment in Kolany Valley estates and clsewhere.
In July 1949, the rubber industry was exempted from the operation
of the Wages Board Ordinance as a relief measure in its critical
position due to increased costs and lower prices. As the devaluation
of sterling has brought about an improvement in prices, the
Labour Unions have requested the Minister of Labour to remove
the exemption. Wage cuts were proposed for rubber workers.
Two lakhs of {ea and rubber estate workers decided to go on
strike as a protest against the proposed cuts.

NON-ESTATE LABOUR
"EST

The irregular intervals at which ships arrived in Colombo
harbour owing to war conditions considerably reduced the earnings
of labourers leading to strikes in the harbour in July and November
1941. A Commission which was appointed to enquire into their
grievances recommended payment of higher rates of wages, which
was accepted.

MaLaya

L

The Federated Malay States Labour Code and the Straits
Settlements Labour Ordinances provided for standard wage
enquiries. These enquiries were conducted by the Indian Iramigra-
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tion Committee in 1927, and following their recommendations a
policy of fixing wages differently for Key areas from those for non-
Key areas was adopted in 1928. Key areas were areas which were
easily accessible, non-Key areas those which were less accessible.
Standard rates were fixed with reference to the then ruling price
of rubber, which was 25 cents per lb. in Key areas. The wages
being thus fixed on the basis of rubber prices, the vicissitudes in
these prices had their repercussions on wages. The wage rates
which thus varied from time to time were as follows? : —

Ordinary (Key) Less accessible  Ruling price
Year .
areas areas of rubber
Men Women Men Women
1928 to
October 1930 .. 50 cts. 40 cts. 58 cis. 46 cts. 25 cts. per lb
1930 November .. 40 32, 47 . 37, 16 ,, per lb.
January to
March 1937 .. 45 36
April 1937 to
April 1938 .50 . 40
May to
December 1938 . 45 |, 35,

The standard daily rates of wages of 50 and 40 cts. fixed in
1928 continued upto October 1930, when a cut of 20 p.c. was im-
posed on the ground that the price of rubber had fallen by about
9 cts. In May 1932, industrial depression, particularly in rubber,
led to a further reduction, the adult male being actually paid 25
cts., the female, 20 cts. The standard rates in 1933 were slightly
higher, though they were far from being satisfactory. The gredual
recovery of trade, specially in rubber, created a demand for more
labour in 1933 with the result that several estates began to pay
40 cts. and 32 cts. But in 1935, these rates were not maintained,
men being paid only 35 cts. and women, 28 cts. The Government
of India made a mistake in permitting assisted emigration in 1934
without securing the restoration of wages at least to the pre-slump
level.

3. International Labour Review, July 1940,
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However, the new statutory rates of 40 and 32 cts. continued
till 1936. Meanwhile, the International Rubber Restriction Scheme,
which was brought into force on 1 June 1934, raised the price of
rubber, so that the average price of rubber, which was 3% d. per
1b. in 1933, rose to 6% d. in 1934, 734 d. in 1936, and 10 d. in 1937.
The production quota too was raised to 75 p.c. for the first quarter
of 1937, to 80 p.c. for the second quarter and to 85 p.c. later. 'This
prosperity in the rubber industry and the pressure of the Govern-
ment of India compelled the colonial Governments to raise the
minimum wages to 45 and 36 cts.

Towards the end of 1937, the late V. S. Srinivasa Sastri
recommended to the Government of India that the latter should
press for the restoration of the standard wages of 1928. He based
his recommendation on the fact that at the time when the 20 p.c.
cut was imposed it was clearly understood that full standard rates
would be restored as soon as the industry found itself in a position
to pay them. The recommendation of Sastri, however, seemed to
indicate that the claims of expediency rather than justice influenced
his judgment. He stated that the Government of Malaya had
written to the Government of India that ‘had the market price of
rubber not fallen below 25 cts. per lb., it is safe to say that this
enquiry (to see if 20 p.c. cut was possible) would never have been
held ’4 He had thus an accepted basis, that when rubber was sold
at 25 cts. per lb. the industry could pay the standard rates of 1928.
The possibility and reasonableness of a cut would, therefore, depend
on what would constitute a living wage, while an increase was
warranted when rubber was sold at higher prices than 25 cts. a
Ib. It would, therefore, have been reasonable to recommend that
the rates of 1928 should be revived and treated as minimum
standard rates of wages as long as rubber was sold at 25 cts. a lb.
or less, and under no circumstances could an employer pay less,
slump or no slump. It would also have been reasonable to recom-
mend an agreed increasing scale, beginning with the minimum
rate and rising proportionately with the rise in rubber prices. And
as the enquiry of 1928 itself was evidently intended to fix a minimum
wage, it was reasonable to assume that the 1928 standard rates were
fixed as the standard minimum rates.

The exigencies of labour and the leniency of the recommenda-
tion induced both the Government and the planters to implement
the Sastri recommendation for restoration. But in 1938 the trade
conditions showed signs of deterioration, partly owing to the
disturbed international situation, resulting in a reduction in the

4. Report on the Conditions of Indian Labour in Malaya by the Rt. Hon.
V. S. Srinivasa Sastri (1937), p. 5.
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export of rubber. So in May 1938, wages were again reduced to
45 and 35 cts. This cut without prior reference to the Government
of India and the unsatisfactory position of the labour market com-
pelled the Government of India to put a ban on assisted emigration
to Malaya from 15 June 1938, and subsequently, to take powers for
prohibiting all kinds of emigration not only to Malaya, but to Ceylon
and Burma. This led to a dearth in the labour market, and the
official Ahearne delegation visited Simla in 1939, but the ban con-
tinued. In their discussions with the delegation the Indian Govern-
ment took the position that the basis of calculation of standard wages
would require complete revision and insisted that the calculations
ought to be -based on the family and not the individual worker.
Though the wages were raised with effect from 1 October 1939 to
50 cts. for men and 40 cts. for women, the question was not com-
pletely settled nor wages placed on a satisfactory level. As these
rates were not gazetted by the Malayan Government, they also
lacked statutory sanction and hence were susceptible to variaticn
at will by the employers. The Government of India felt that
circumstances warranted a reconsideration of the principles on
which the standard rates of wages of Indian labourers had been
fixed. As a final settlement of this issue bristled with difficulties
involving long delay, it was felt that in the light of the rising cost
of war, some immediate relief should be given to the estate
labourers. The cost of living allowance granted in 1940 to all daily
paid labourers in Government employment in Malaya and also to
estate labourers in Pahang planting district moved the United
Planting Association, which decided to grant with effect from 10
January 1941 a temporary allowance of 5 cts. a day to men and
4 cts. a day to women (in addition to the regular wages of 50 and
40 cts.) respectively. From 1 April 1941, the 5 cts. allowance was
raised to 10 cts. a day. In Pahang and Klang districts and on the
Dunlop group estates, the wage rates were 60 cts, and 50 cts. for
men and women respectively. From 1 October 1941 a further
increase of 5 cts. a day was granted in Pahang in the temporary
allowance.

In July 1941 Major G. St. John Orde Browne, Labour Adviser
to the Colonial Office, arrived in Malaya to investigate and report
upon local labour conditions. The Indgan agent submitted a written
memorandum to him on Indian labour problems.

The cost of living allowances granted to labourers and skilled
artisans in Government employment were revised in February 1941
on the basis of a family budget. The scale of these allowances
varied every month according to the rise In the cost of living and
rose, in respect of employees in receipt of less than $ 1 a day. from

$ 2-95 per mensem in April 1941 to $ 575 in December 1941, The
Ly
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Japanese occupation of Malaya later plunged the country into a
total economic chaos.

When the surviving 42,000 Indian estate workers in the ‘ Death
Railway were brought from Siam, the British Military Administra-
tion (B.M.A.) put them in relief camps and then sent them in
1946 to the estates where they had been previously employed. At
first, the B.M.A. paid wages at the rate of 60 cts. per man and
50 cts. per woman. When the Indian Representative raised the
question, the B.M.A. replied that as they were merely looking after
the estates on behalf of the proprietors, they, as an administration,
could not afford to pay higher wages. Later in the year, the United
Planters’ Association of Malaya (U.P.AM.) fixed the basic rate
of wages as 70 cts. for a man, 55 cts. for a woman and 40 cts. for a
child to which they added a cost of living allowance of 40 cts, per
adult and 20 cts. per child. Yet as the level of prices rose by 400
to 500 p.c. above the pre-war level, this increase gave them little
relief. The very low rice ration fixed accentuated their plight, as
rice had been their staple food. This dissatisfaction led to strikes
in July 1946 on estates in Kedah and Perak.

MAURITIUS

The shortage of labour from 1921 and the Walter Deputation
to the Government of India in 1923 gave an opportunity to the
Government to demand the payment of higher wages to Indian
labour in Mauritius. The Indian Government demanded the
acceptance of the principle of basic wage on the basis of the cost
of living sufficient to maintain a man, his wife and three children,
plus a margin for savings, sickness and old age; and fixed the
margin at Rs. 12/-5 On the acceptance of the demand, an ordinance
was passed in Mauritius in 1923 repealing the Ordinance of 1878,
and providing for the payment of a minimum monthly wage of
Rs. 10 /- for the supply of rations, medical attendance etc. Power
was also retained to vary the minimum wage, when circumstances
should require it. The colonial Government had also accepted the
stipulation of the Government of India that every immigrant should
be repatriated to the place of his recruitment at the cost of the
colonial Government if he was unable to obtain a minimum wage,
sufficient for the cost of livin® for a man, his wife and three children,
besides a reasonable margin for sickness and old age. Thereupon,
Indian labourers went to Mauritius, but only to find that the pro-
mised wages were not available there. Consequently 844 out of

5. Note Prepared by the Department of Revefiue and Agriculture ete
(1923) p. 26, Telegram of the Govt. of India dated 6 February 1923 and of
Are Colonial Secretary dated 12 February 1923
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1,395 that were recruited returned to India within two years.
Sir Kunwar Maharaj Singh, who was sent to Mauritius in 1925 by
the Government of India to enquire into the condition of Indian
labourers there, reported: ‘It is true to say that of the several
hundred immigrants interviewed by me, scarcely half a dozen
expressed themselves as being satisfied with their lot.’8
Sir Kunwar estimated that the total monthly cost of living to
support a family of 5 and allow a margin of saving, was Rs. 40/-.
He stated. that the average earnings of a morthly (i.e. a labourer
whose wages were reckoned by the month) labourer including
allowances for rent and medical attendance, did not exceed Rs. 35/-,
and that on Government works, the usual earnings did not exceed
Rs. 30/- per month at the most, or with allowances for rent and
medical attendance, Rs, 35/-:

It is evident, therefore, that the wages given to the recently
recruited immigrant did not enable him to earn a sum sufficient
to support himself, wife and three children, and leave a saving
as anticipated by the Government of India. No attempt was
made by the Protector of Immigrants or anyone else to see that
the wages earned came up to the scale laid down.”

Regarding day labourers (i.e. labourers whose wages were
reckoned by the day) Sir Kunwar’s estimate of the wages earned
by them were on the average Rs. 39. But when it is remembered
that Sir Kunwar’s estimate of the total cost of living for a family
of 5 with a margin of saving was Rs. 40/-, it is surprising how, when
day labourers secured Rs. 39/- per month and monthly labourers
Rs. 35, only half a dozen had expressed satisfaction with the wages
obtained. Presumably his estimate of wages obtained by labourers
was somewhat generous. On the basis of his estimates he calculated
that since 1914 there had been a rise in wages of about 50 p.c. for
day labourers (the figures of 1914 being Rs. 25), and 66 p.c. for
monthly labourers. Taking both rises together, he concluded that
there had been a rise of 60 p.c. in wages in 1923 over those of 1914.
The evidence tendered before the Hooper Commission appointed in
1938 to enquire into the disturbances and police firing shows that in
spite of such a rise the wages of 50 cts. per day were utterly
inadequate for a labourer having a wife and children to make both
ends meet. The Hooper Commission recommended payment of war
bonus of 10 p.c.

The Government of India deputed Mr. S. Ridley, Secretary to
the Indian Agent-General in South Africa, to report on the condi-

6. Report by Sir Kunwar Maharaj Singh on his Deputation to Mauritius
(1925) p. 26.

7. 1Ibid, p. 30, para 44,
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tions of Indians in connexion with these recommendations.
Mr. Ridley reported in 1940 that the payment of war bonus of 1 p.c.
was in some estates made conditional on the employee working at
least five days a week and that it was not at all applied to day
labourers. Again while the estate labourer was fairly well paid
the day labourer was generally underpaid. As a result of the Mini-
mum Wage Advisory Board created in_}\@& a minimum wage based
on a seven or eight hour day had been introduced in the Moka
district for agricultural labourers based on a standard labourer’s
budget the cost of which was Rs. 18-61 based on prices ruling in
June 1939. In 1941, this recommendation was mmm
whole island as regards agricultural labourers.

Moreover there were fairly frequent complaints with regard
to non-payment of wages due to the piece-work system. Mr. Ridley
made several proposals including the introduction of a minimum
wage for workers in the sugar industry for the whole island. Major
Orde Brown, investigated into the conditions of labour in 1941 and
reported in 1943 that the increase in normal cost of living had been
met by a war bonus of 12 p.c. followed by another of 8 p.c. (July
1941) — a total increase of 32 p.c. on the 1939 figure. Referring to
the effect of minimum wages he said : ‘ The actual result proved to
be an increase in the wages of certain poorer-paid workers but no
sweeping change was introduced ’.

Pending the settlement of a demand for higher wages,
disturbances occurred in 1943 on 4 estates. In the course of police
firing on 27 September 1943, consequent on a reported assault on the
police, 3 workers were killed and 16 wounded. The Moody
Commission of Inquiry was appointed to enquire into the causes
of the disturbances. The Conciliation and Wages Boards also
examined the question of adjustment of wages. The Report of the
Commission was published on 28 November 1944. According to the
Commiission, the main underlying causes of the disturbances were
low wages and unsatisfactory economic conditions, The Commis-
sion reported that the monthly employed labourers, to whom only,
so far as labour conditions and wages were concerned, the
disturbances were confined in the three estates in the North, were
getting wages below the legal minimum rates as prescribed by
Government Notice No. 210 of 1941, i.e., on the estates affected the
absolute maximum for monthly paid unskilled labourers was the
legal minimum wage of Rs. 20:00 a month plus 20 p.c. war bonus
being conditional upon a minimum five days’ work a week. They
also affirmed that minimum wages fixed in 1941 and based on the
cost of living and level of prices in 1939 had not been paid in several
cases as late as 1943. They also reported that according to the
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ad hoc study of the rise in the cost of living made by the Director
of Labour early in 1943 at the instance of the government, prices
had risen from 1939 to 1943 by 100 p.c. as regards foodstuffs and
by 300 p.c. as regards articles of clothing, although of course many
of these commodities were not available. After these disturbances
and as a result of the recommendation of the Minimum Wage
Advisory Board, with effect from 1 October 1943, the Grand Bande
(physically strong) labourers received Rs. 25:40 per month plus
30 p.c. war bonus and Petite Bande (physically weak) labourers
Rs. 2286 plus 30 p.c. war bonus, deductions for absence from work
being pro rata, i.e. the war bonus payment was to be unconditional
upon the number of days worked in the week. This recommenda-
tion had been applied to the whole island. The Commission observ-
ed that the police officers were unfamiliar with the language, religion
and customs of the people whom they attempted to persuade and
perhaps to coerce and that there was little contact between the
people of the island and the authorities. The Commission made
far-reaching recommendations designed to improve the conditions
of labour, general welfare etc. They recommended the creation of
a Wages Board for the settlement of disputes regarding wages. The
colonial Government took action in certain directions and set
up a Central Statistical Bureau. Nevertheless the discrepancy
between the cost of living and the rates of wages paid persisted
to the disadvantage of Indian labmir/

BriTisH GUIANA

Mr. Keatinge, who was deputed in 1924 to British Guiana by
the Government of India to enquire into the couditions ot Indians
there, reported that though wages were higher in that year than
before 1914, the rise in wages was not commensurate with the rise
in the cost of living®8 This discrepancy between wages and cost of
living worsened the position in the days of depression and there
were serious labour troubles from 1933 to 1936. The planters main-
tained that they were paying the same rate of wages to labourers
resident on their estates and to non-resident labourers, and that
the former had, besides, other privileges, such as free housing and
medical aid and sometimes reduced rates for rice lands and grazing
fields. A very experienced manager estimated that these extra
privileges had amounted to some 36 dollars per head per year. It
may appear surprising that, while claiming to be commercial men,
the planters should continue to incur such heavy extra expenditure
in days of depression on account of resident labourers, when they

8. Reports on the scheme for Indian Emigration to British Guiana 1931,
Part II, Report by G. F. Keatinge, p. 171, para 35.
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might have saved it by employing non-resident labourers. The
explanation for this was to be sought in the admission of a manager
before the British Guiana Labour Disturbances Inquiry Commission
of 1937 that there was an understanding that resident labourers
(men and women) should furnish labour to the estates for a certain
number of days a week, whether they liked it or not. If women
did not turn up for work, their men folk were fined and the {families
evicted from their homes.

This Commission in its findings as regards wages stated : ‘It
is more than probable that the present larger earnings of estate
labourers over pre-war earnings barely suffice to meet their increas-
ed expenditure....The cost of living in the colony is largely
dependent on taxation and taxation in this colony is high in com-
parison with other colonies of Empire’ (Para 6). They further
said that the sole source of employment for labourers in agriculture
was sugar industry and that no alternative means of earning a
livelihood was readily available. The Commission also referred to
the insecurity of tenure of houses and plots of lands granted free

“of rent to labourers in consideration for their labour. While these
were the findings of the Commission, the employers contended that
wages had not been reduced. The feeling was expressed that the
returns supplied by the employers had no statistical value. The fact
that in 1934, 11,000 East Indians had emigrated from Essiquibo,
as estimated by its Commissioner, was presumptive evidence for
the view that wages had greatly declined on the suzar estates.

Even after the recommendations in 1937, there was not much
improvement in wages. Sir Walter Citrine, a member of the West
India Royal Commission of 1938, elicited from his witnesses that
considerable unemployment existed among Indians on the sugar
estates and rice fields, that child labour was extensively used to
reduce the wages hill of the employer, that the wages were de-
plorably low on the estates, and that praudial larceny was one of the
frequent acts of delinquency on the part of the worker. In July
1938, the standard wage system was introduced, but shortage of
work continued to be the most vitiating factor.

Recommendation 10 (e) of the West India Royal Commission, 1939
stated: ‘ Wages Boards should be created in any colonies in which
they do not already exist. The enactment of satisfactory legislation
providing for the establishment of such Boards should be a condi-
tion of the participation of any colony in the arrangements pro-
posed below for the assistance of the sugar industry, and the alloca-
tion of shares in these benefits to individual concerns should depend
on the full execution of the decisions of the Wages Boards.
Differences arising in industries not covered by Wages Boards
should be handled by the staff of the Labour Departments or by
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arbitration panels. An Industrial Court should be established for
the West Indies as a whole.” In British Guiana no permanent Wages
Boards had been established, but machinery exists under the
Labour Ordinance 1942 for the appointment of Advisory Commit-
tees, with representatives of employers and workers, to investi-
gate conditions of employment and to recommend minimum rates
of wages. This procedure was being adopted only when a dispute
arose which could not be settled by methods of conciliation. As the
settlement of disputes by collective bargaining, involving only the
bringing together of the representatives of the employers and
workers under the chairmanship of the Commissioner of Labour,
had proved very helpful, it had been strongly encouraged. In re-
gard to the sugar industry, a trade union of sugar estate workers
had been recognized by agreement between the parties, which
contains all that is necessary for the settlement by negotiation of
any question that arises. b

TRINIDAD

In 1919-20 a Committee reported on the economic position of
the various classes of workers, and recommended suitable rates of
wages. But the recommendations were shelved. Again in pursuance
of the Minimum Wage Fixing Machinery Convention of 1928, the
Trinidad Government adopted in April 1935 an Ordinance empower-
ing the Government to appoint Boards to consider wage rates, and
a Board was appointed under the Ordinance. The report of the
Board was published in October 1936, but no decision fixing wages
was taken.

As a result of labour disturbances in oil fields and subsequently
on sugar estates in 1938, a Commission was appointed to investigate
into the matter. They came to the unanimous conclusion that the
labourers’ sense of dissatisfaction had reached its culmination when
the earnings of the workers were not adjusted to the increased
cost of living with sufficient promptitude. They stated that, not-
withstanding depression in the sugar industry, the out-turn of sugar
factories had doubled within the previous ten years and that
* concerns, which for many years had earned no dividends, have,
during the past three or four years, found themselves in a more
favourable position.® The Governor criticizing the planters on
their callousness stated that the profits varied from 55 to 75 p.c.
Speaking for the Governor, the Colonial Secretary observed :

I would remind the sugar industry also that the sugar industry
was not subsidized in order to enable them to pay dividends to

9. Servant of India, T April 1938, quoting.
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their share-holders; it was subsidized because it was the
largest employer of labour. These thousands of labourers have
to be kept employed, and the only means we can find at present
for keeping them employed is the sugar industry and that is
why the industry has been subsidized, and not only must we
keep them employed, but we must keep them employed in
decent conditions and not in conditions of economic slavery.1°

The sugar industry was receiving subsidies from both the Im-
perial and local governments and the Secretary of State for the
Colonies estimated the preference to Trinidad sugar at £530,000
in a year. The Commission had also stated that during depression
and consequent rationalization, ‘labour contributed its share by
continuing to accept a standard of wage and living conditions far
below what is desirable.’!?

The profits of oil companies were remarkably higher still.
Sir Arnold Gridley, a Director of an oil company in Trinidad, had
admitted in a House of Commons debate that the dividends paid
amounted to 45 p.c. a year. Yet the wages remained at the de-
pression level while the cost of living had risen very high by 1936.
Col. Hickling, of the Petroleum Association of Trinidad, estimated
the rise in prices in April 1937 at 17 p.c. over the 1935 level. The
Commission observed: ‘The reduced purchasing power of his
wages, however, was something which the workman would clearly
appreciate and something which was more or less universal in its
effect .12 The Commission had also admitted that the Government

of Trinidad and the Colonial Office were not unaware of the de-
" plorable conditions of labour. The West India Royal Commission,
1897, and the Olivier Commission of 1930 had also drawn attention
to them. Besides, the Hon. Captain A. A. Cipriany had moved
resolutions year after year in the local Legislative Council for the
fixation of a minimum wage. But all knowledge of the affair and
the constitutional reminders had been of no avail. However, in
anticipation of the recommendations of the Royal Commission, 1938,
the Trinidad and Tobago Trade Disputes (Arbitration and Enquiry)
Ordinance was passed repealing the Ordinance of 1920. The first
arbitration held under the Qrdinance between the Oil Field Workers
Trade Union and Oil Field Employers Association of Trinidad
awarded an increase in wage rates and one week’s annual leave with
full pay. As regards the Royal Commission recommendation for
establishment of Wages Boards, a joint Sugar Board was already
functioning when the Royal Commission of 1938 reported and
differences arising in other industries were being handled by the

10. 1bid.

11. Ibid.
12. 1bid,
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Industrial Adviser. In 1946, Dearness Allowance was granted to
labour.

JaMaica

The Marquis of Dufferin and Ava, speaking in the House of
Lords on the causes for riots on the estates in 1937, stated : ‘ What
that discontent has been caused by is surely the low rates of wages
paid’!3 Mr. Tyson reported in 1938 that on many estates Indians
had not been getting more than two days’ work in a week out of
crop season, and that many other men and invariably all women
were not getting even that much.¥ The position was further de-
pressed by the absence of a minimum wage legislation till 1938.
Under the Minimum Wage Law XXXI of 1938 in Jamaica, an
Advisory Board for the sugar industry was established and mini-
mum rates fixed for the sugar industry.

Fii1

In 1917, C. F. Andrews represented to the Colonial Sugar
Refining Company that it was most iniquitous to keep the wages
of indentured labourers down to 1s. a day, when the food prices
had increased by over 100 p.c.. and the extra war profits on sugar
were almost fabulous. He pleaded with the Company to agree at least
to a 25 p.c. rise in the daily wage, so that it might reach 1s. 3d., which
would be equivalent to about As. 5 in India. But the Company
refused to agree till the Government stepped in and compelled it.
In 1919, a Commission which was appointed by the colonial Govern-
ment recommended 3s. 4d. a day as the minimum wage for Indian
labourers. S. S. Chowla, a government interpreter, who made
a special study of the wages question, placed the minimum living
wage as high as 4s. a day. There were other estimates which
brought it as low as 2s. 6d. But the Company refused to raise the
daily wage. This led to a strike by Indians in 1920. The police
provocations led to rioting which was followed by severe military
repression. Indians again struck work in a perfectly disciplined
and peaceful manner for five months in 1921, but only to return
after terrible privations and work at a wage which was far less than
they had demanded. In 1922, the Hon. Mr. M. Hedstrome declared
in the Fiji Legislative Council: ‘During the past two years we
have passed through a period of feverish prosperity’.1> The daily
wage was nevertheless reduced in 1933 to 1s. 6d. Next year the

13. House of Lords Debates, 2 June 1938. Volume CIX No. 70, p. 906.
14. Report on the Condition of Indians in Jamaica, British Guiana and
Trinidad by J. D. Tyson 1939, Appendix I, p. 32.
15. Indians Abroad Directory, p. 561.
L 10
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residential tax of £1/- was also imposed and this swallowed
12 days’ wages of a labourer at the rate of 20d. a day. In 1939, the
wages were ranging between 2s. 3d. and 2s. 6d. a day, the very
lowest estimate made by employers in 1919 ; the government had
not seen its way to implement the recommendations of its own
Commission which had fixed the minimum living wage at 3s. 4d.
a day. The standard rates in 1943 for unskilled labour were 2s. 6d.
per day in Suva and 2s. in the country. Workers in the mills
received a standard wage of 1s. 8d. with a bonus of 7d. per day in
the cane-crushing season. Wages of cane-cutters varied from 2s.
6d. to 3s. Therc were strikes by Indian labour in 1943 for higher
wages. ’

MibppLE EAst

In 1949 the Government of India investigated into the condi-
tions of skilled and unskilled Indian labour working in the oil
companies in the Persian Gulf countries and took certain steps to
revise the standard contract form to ensure for them good living
and working conditions,

INDEBTEDNESS

C’l‘hc Kangany and Maistry systems of recruitment were based
and reared on the indebtedness of the worker. While ordinarily
everywhere lower wages led to indebtedness, in Malaya, Ceylon
and particularly in Burma, the method of labour recruitment and
control constituted the chief cause of indebtedness., The low wages
and defective recruitment had a crushing cumulative effect in
increasing indebtedness of the Indian workers in these countries.
Certain other additional factors, especially the omission to take the
necessary precautions against this increase, had resulted in worsen-
ing the situation, ,

In Ceylon, Malaya and Burma the employers had met the
workers’ complaints of increased cost of living, not by increased
wages but by increased advances. Thus the debts mounted up)

‘

CEYLON

As was pointed out by the Ceylon Labour Commission 1908,
while some control was exercised over money expended by recruit-
ing Kanganies on behalf of the estate, similar control was not main-
tained over the actual sums advanced to the coolies by the recruiting
Kanganies. As the labourer did not know the exact debt, he was
easily held responsible for a sum larger than that expended
on him. The emigration of the labourer under inducement proved
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another cause. Thirdly, the payment of wages once in six months
during the days when coffee was the main crop and later once in
three or four months led to his heavy indebtedness to the estate,
the Kangany and the boutique-keeper ; and when the wages were
disbursed they necessarily went into the hands of the Kangany and
boutique-keeper. False debts were entered in the books in the
hope of setting off the wages against the advances made. Thus, in
about 1918, the debt of Indian estate labourers averaged about
Rs. 120 per head. Twenly years later, in 1939, the Indian Agent
reported that, though no statistics were available to show the extent
of indebtedness, experience showed that:

indebtedness is still a main feature of their lives,1® and that
the debts owed to the Kanganies were still very high. Almost
in every case, where labourers asked to be registered separately
from the Kangany’s gang, or where a superintendent wished to
give or gave notice to a Kangany, the latter promptly made
representations stating that the labourers owed him a large
amount of money and that if he was to go away at a month’s
notice he would not bhe able to collect all his outstandings.!?

Under Section 5 of Ordinance XIII of 1889 and under
Ordinance IX of 1909, immunity from arrest for debt was secured
with a view to lessen the temptation of extravagant advances and
the manufacturing of indebtedness. But the Tundu system, which
was a practice by which the labourer was obliged to the employer
and the Kangany, almost nullified the otherwise beneficial nature
of these provisions. So the debts mounted up with time. On agita-
tion in India, a Commission was appointed which expressed the
opinion that, unless the debt was wiped out before the scheme of
aided recruitment was begun, the labourers would return to India,
repudiate their debt, and come back to Ceylon with the advantages
under the new scheme.’® So they recommended that labourers
should be relieved of their debts — employers writing ofl debts due
from labourers and Kanganies from their books, and Kanganies in
their turn writing off debts due from labourers after getting their
‘solvency amounts’. Draft legislation was ready in 1919, but was
not passed till 1924 on the pretext of depression. This wide lapse
of six years gave sufficient time to the employers to appropriate by
all possible methods as much as they possibly could from wages.
No doubt Tundu was abolished by Ordinance XLIII of 1921,
but this abolition did not prevent indebtedness, but only removed

16. Report of the Agent of the Government of India in Ceylon for 1939,
p. 13, para 31. :

17. Ibid.

18. Report of the Committee on Recruitment of Indian Labour for Ceylon
(1918).
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the instrument that formed the basis of transfer of debts of
labourers from one employer to another. For nothing in law
prevented the Kanganies from filing actions in India in all cases
where labourers had properties therein and collecting debts. The
employers themselves deducted, according to Mr. Natesa Iyer, a
member of the State Council, one-half of the wages at the payment
table towards advances, so much so that before the law of 1923
penalizing Tundu. more than 75 p.c. of the debts due from labourers
was collected. And of the debts due from labourers as represented
in the Kanganies' books, a good portion represented debts due from
labourers who had bolted away and dead labourers, but debited to
the other labourers of the group. Mr. Natesa Iyer had stated that
many of the employers had paid only a part of the debt claimed
by the Kanganies. and not even these when the Kangany was sent
out of the estate. Labour suffered untold privations which were
enhanced by slump in tea and rubber, and shortage of rice for the
maintenance of the families. They had to depend upon the pawn-
brokers who seized the opportunity to thrust large debts upon them.
The claim of employers that they had relieved the labourers of
indebtedness to the tune of £4 million is a gross exaggeration.

There was. therefore, not much change in the debt position of
the labourer. Ordinance I of 1923 also provided that advances made
by the recruiter or others in India to induce a labourer to emigrate
were not recoverable in any court in Ceylon. But all these remedies
were based on the idea that if the labourer could not be prevented
from borrowing, the other method was to prevent the lender from
lending by removing all security for debt.

Ordinance XLIII of 1921, which abolished the Tundu system,
provided for the issue of a discharge certificate by the employer
to the worker at the request of the latter after a month’s notice.
And curiously, the only security which a Kangany possessed in
practice, if not in law, for the recovery of his debt was this discharge
certificate. According to the Indian Agent, this security which was
rendered doubly secure by the operation of the Discharge Ticket
Agreement arrived at among the employers, had definitely disabled
the labourer from obtaining employment without the production of
a discharge certificate, even though an employer was legally allowed
to employ a labourer without one. As far back as 1917, the
Marjoriebanks-Marakkayar Commission reported about this handi-
cap!® The labourer, no doubt, could give notice and walk out
even if he was indebted to the Kangany, but he was bound to suffer
under the thumb of the Kangany who had 30 days more to recover
his money. The Kangany on whom the employer was dependent

19. Marjoriebanks-Marakkayar Report, p. 11, para 34.
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for labour supply would naturally prevent the employer from giving
a discharge certificate, unless he was paid all that was due to him
from the worker concerned. So did the boutique-keepers collect
their debts. The labourer, all doors being thus bolted in his face,
now proceeded to another estate, borrowed the necessary amount
from the Kangany thereon, and paid off the old Kangany. Thus he
started his life on the new estate again in debt. And the vicious
Ixionic Wheel turned, grinding the labourer in the process.

Subsequently, certain other steps were taken to reduce the
necessity of borrowing. Ordinance XXVII of 1927 provided that
the full amount of the wages should be paid directly into the hands
of the workers before the tenth of the succeeding month. Provision
was made that the contracts of labour should not exceed one month,
and that the assisted emigrant was entitled to be freely repatriated
within one year of his arrival in Ceylon. '

All these proved palliatives to alleviate the pain but not a
patent to cure the disease. The result was that as Reid, formerly
a Controller of Labour, in his evidence in 1930 before the Royal
Commission on Labour, had confessed ‘the Indian labourer was
born in debt, lived in debt and died in debt.” The Reports of the
Agent to the Government of India for 1936, 1937 and 1938
stated that Indians were steeped in chronic- debt, and that the
discharge certificate lent itself to serious abuse as a valuable secu-
rity for the creditor to collect the debts.?® The Indian Agent reported
in 1942 : ‘ There can be no doubt that the vast majority of labourers
are indebted in varying degrees ...... 2

Now the question arises, what are the remedies ? Undoubtedly,
the first is the abolition of the Kangany system and direct recruit-
ment by the official agency of the Ceylon Emigration Commissioner
dispensing with the Kanganies. Secondly, the discharge certificates
should be abolished and with it the Agreement. Higher wages, suffi-
cient {0 maintain one’s wife, children and dependents in reasonable
comfert, will remove the root cause of indebtedness, and will pre-
vent the movement of labour in debt, which largely augments it.
The movement of labour under ‘ inducement ’ by employers anxious
for more labour, leading to extravagant advances and consequent
debts, should be statutorily prohibited. The fortnightly payment of
wages and facilities for more Co-operative Credit Societies and Co-
operative Stores on the estates are bound to check the dangerous
vagaries of the boutique-keepers also. The quarterly registration
of debt either to the employer, the Kangany and boutique-keeper

20. International Labour Review, July 1940.
21. Report of the Indian Agent for 1942, p. 138, para 35.
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and provision for an annual reduction of 20 p.c. of debt, will help
to solve the problem.

Maraya

The debt position of Indian labourers in Malaya, though bad
enough, was not so oppressive as in Ceylon. This was mainly due
to the institution of a better recruitment system to Malaya and
of the Immigration Fund even in 1907 to which were debited all re-
cruitment, transport and food charges. An inquiry conducted by the
Malacca Planters’ Association in 1934, however, showed that in only
one district the indebtedness was as high as $60,000 through pawn-
shops alone. This figure was so staggering that the other planters’
associations gave up their inquiry.

The planters usually cited the mounting credits in Co-operative
Societies on estates as a sure sign of prosperity and sufficiency of
the wage rates, while, according to some authorities, they would
not cover even 10 p.c. of the total indebtedness of the labourers.
Contributions to these societies were more or less compulsory and
were deducted from wages. On account of the inadequacy of
wages, the labourer, while contributing a dollar to the Society, sold
his valuables, borrowed a larger amount elsewhere for existence,
and later absconded from his place of employment forsaking his
credit balances in the society due to heavy debts outside.?'? An
analysis ' made in the year 1939 of the sum of $768,624 saved by
36,080 labourers through 228 societies in 10 years revealed many
ugly facts.

Burma

In regard to the question of indebtedness in Bunma, it is
sufficient to say that the plight of the Indian labourer in Buima
was even more precarious than that of his brother in Ceylon.
Andrew, author of Indian Labour in Rangoon, explains it by saying
that, while the estate Superintendent or Manager in Ceylon knew
the amount of debt of a gang, the employers in Burma knew noth-
ing of it. Secondly, he attributed it to the solicitous nature of
Ceylon employers in regard to Indian labour, and to the direct
disbursement of wages to the labourers by the estate. He says that
an investigation in 1925 of a number of labourers from Burma
picked at random had shown that out of 163 labourers examined
61 or 37 p.c. were found to be in debt to the extent of Rs. 15 to
Rs. 1,000 /- borrowed on interest at rates ranging from 1 to 25 p.c.
per month. Illegal deductions, exactions and commissions varying
from 35 to 50 p.c. of the wages, high rentais for living accommoda-
tion, drinking and extravagant expenditure on extras were found
to be the other causes of debt. It was pointed out on behalf of the

2la. See para 18 of Sastri Report.
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Government that workers obtained advances, generally ranging
from Rs. 100 upwards, before coming over to Burma and sometimes
during employment.22 Till the repeal of the Workmen’s Breach of
Contract Act, the labourer had to incur even criminal liability
indirectly for indebtedness. Even later, moving for the repeal of this
obnoxious Act in the Indian Assembly, Sir James Crerar stated that
there would be no real freedom to the labourer even after the repeal
of the Act as long as contract labour existed, for, the maistry was
ever alert to exploit the ignorance of the labourer by making
advances and plunging him into debt. The first step essential,
therefore, to remove indebtedness would be to abolish the maistry
system under which the worker’s body was held as a security for
an initial loan enabling emigration and subsequent unscrupulous
and fabricated additions. Free recruitment and transport, dirvect
payment of wages to labourers as in Malaya and Ceylon and the
statutory prohibition of all illegal deductions and exactions alone,
it was felt, would save the Indian labourers in Burma f{rom
indebtedness.

Fiir

The position of the Indian agricultural labour in Fiji was
cqually bad. This was not due to defects in the recruiting system
or illegal deductions as in Burma and Ceylon, but due to other
causes common to agriculturists all over the world. During the
motion for the appointment of an Economic Enquiry Commission in
the Fiji Legislative Council in' 1939, Government evidence® was
quoted to show that in the three districts of Rewa, Nadi and Ba,
the extent of Indian land under mortgage rose from 5,446 acres in
1925 to 8,597 acres in 1930 and 10,508 acres in 1936. During the
same period the extent of Indian debt had swollen from £19,969 in
1925 to £48,236 in 1935 and £96,228 in 1936. Estimates were also
quoted to show that the total indebtedness of Indians in all the
districts of the colony would be in the neighbourhood of £500.000,
whereas the agricultural income of the entire Indian community in
1937 was estimated to be £600,000. These figures were apparently
accepted by the Government as they were not disputed by heads of
departments who took part in the debate. In his book Fiji: Little
India of the Pacific, 1941, John Wesley Coulter writes: ‘ One cause
of indebtedness is the very low wages paid by the Company to its
employees. It is estimated that 90 p.c. of the Company’s employees
are insolvent’. This indebtedness was more acute among the
Indians growing cane on holdings leased from the Government and

22. A. Narayana Rao, p. 15, quoting.
23. Statesman dated 15 May 1939
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the Fijians than among the tenants of the Company, for, while the
former mortgaged their crops to moneylenders, the tenants could
not do so. Another contributory factor to indebtedness was the
exorbitant and illegal interest which was being charged by Indian
professional moneylenders. The Indian storekecpers charged 20
p.c. more for goods on credit than for cash purchase. The Ordinance
for the control of moneylending has proved utterly inadequate. A
government Agricultural Bank with branches spread all over the
cane-farming districts is an immediate need.

Housing __-

The housing of Indian labour had been adversely criticized by
several Commissions of Inquiry in the colonies. Andrews and
Pearson stated that the coolie lines of Fiji were mostly responsible
for prostitution and immorality among Indian immigrants.2* They
recommended the abolition of coolie lines, and their replacement
by separate cottages. Later Miss Garnham reported that the sordid-
ness of the coolie lines made married life utterly impossible.? In
the sugarcane areas, the Colonial Sugar Refining Company had
undertaken a programme of replacing the old type of labour lines
by up-to-date, relatively commodious buildings provided with ade-
quate septic tanks, bath-rooms and kitchens and interspersed with
small Jawns and gardens. The Pillai-Tiwari Report stated that what
Andrews and Pearson had written regarding Fiji applied with equal
force and justice to the coolie ranges of British Guiana.?® 'They
also recommended the introduction of separate cottages for married
immigrants.?” Under the British Guiana Ordinance XV of 1934,
the control of housing was vested in the Central Board of Health.
The Labour Disturbances Inquiry Committee of 1937 stated thai on
small estates, which formed quite a large proportion of the total
number, ‘little or nothing has been done in the way of improved
housing .28 Yet the Commission stated that considerable improve-
ment had been achieved in housing. In 1938 the individual cottages,
provided with artesian wells and lavatories with septic tanks, were
only some 40 in number whén 400 were necessary. On some estates
new houses were given to fresh immigrants while the resident
population continued in the old ranges. Qualitative statements
without quantitative estimates of the improvements effected, the
estimated percentage of labourers benefited, and the rate of pro-

24. Waiz: Indians Abroad, p. 560.

25. Ibid., pp. 566-68.

26. Pillai—Tiwari Report, p. 42, para 94.
21, Ibid.

28, Servant of India, 12 August 1937.
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gress, are misleading. In some larger and better equipped estates,
schemes for the replacement of ranges with mud floors by modern
ranges raised from the ground and even cottages were under
execution. Tyson reported that in Jamaica, except in larger sugar
estates in Frome, Westmoreland, Clarendon Parish and Mounsmusk,
the housing on the banana and coconut estates could only be
described as deplorable, and that the old barracks bore °the
appearance of not having been touched by the proprietors for
years .29

The Royal Cominission of 1897 and the Olivier Commission of
1930 made a scathing criticisin of the housing of Indian labour in
Trinidad. One of the underlying causes of disturbances on estates
in 1937 was bad housing. The Forster Commission described the
barrack dwellings in the capital, Port of Spain, as ‘ indescribable in
their lack of elementary needs of decency, and for which we learned
monthly rents varying from twelve to fifteen shillings a room are
paid 23 Summing up the housing situation of agricultural workers,
who are mostly Indians, the Commission stated : —

With such an authoritative consensus of opinion on this ques-
tion, it is a matter for grave comment that so many dwellings
of this class exist today, particularly when regard is paid to the
comparatively modest housing requirements of the Trinidad
agricultural workmen 3!

In their memorandum to the Royal Commission on West Indies
1938, the British Medical Association stated that it was not only in
Trinidad, as the Commission on the disturbances there found, that
employers failed to realize their responsibility for supplying
workers on their estates with the common decencies of home life
and permit the existence of housing conditions which provided
grounds for justifiable content. The Roval Commission recom-
mended : —

For Rural housing, that in the case of estate housing, estates
should provide the land, including vegetable plots, and give
reasonable security of tenure, and the houses should be built
under approved schemes financed by Government at low rates
of interest, rent being charged against a corresponding increase
in wages in those cases where, as is usual, rent is now only
normal. As between ranges and separate cottages, while on
general grounds we prefer cottages, ranges are suitable for
unimarried men and small ranges limited to four dwellings
might be permitted for families where there are strong health
and other reasons for this course, A survey of estate housing

29. Op. cit, para 11 (a) ii.
30. Servant of India, 7 April 1938, quoting.
31. Ibid.
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should be included in it; and demolition of peasants’ houses
not ordered unless either the peasant can afford to replace or
Government is prepared to help with rebuilding.32

In regard to housing on sugar estates, one Sugar Producers
Association submitted proposals in 1945 for the establishment of
building areas for rehousing a part of the estate population. House
plots in these areas would be leased to estate workers who would
build their own houses. The position in Mauritius was no more
gratifying. Referring to housing of monthly—'Mrers in Mauritius,
Sir Kunwar Maharaj Singh reported in 1925: ‘The huts struck
me as being dark and insanitary and that there is an absence of
space and light in the Mauritius Indian’s house which compare
unfavourably with housing in rural India’*® In 1943, Major Orde
Browne reported: ‘ Housing on estates is, for the most part, sound
and weather-proof, and not usually overcrowded. It is, however, in
a great majority of cases, of the old fashioned, ‘ range pattern " ’3
He adds: ‘It cannot be regarded as providing anything like a
home or as furnishing satisfactory conditions for family life. Not
unnaturally therefore a general disinclination to live in such
‘“lines ” is reported on the part of workers’3 The position has
now slightly improved.

In Ceylon under Ordinances IX and X of 1912 the Govern-
ment had the power to compel planters who employed Indian lakour
to house their employees properly. Yet, the housing accommodation
had always been meagre. In 1942, however, the Indian Agent
reported that, of the 785 estates inspected during the year, there
were no overcrowded lines on 567 and 84 were ‘slightly over-
crowded . Successive Indian Agents had to plead for legislation
to guarantee that married couples living in estate lines were not
compelled or allowed to share a room with other adults.

The late V. S. Srinivasa Sastri, in his report on
Malaya, said that the old type of barrack lines had been condemned
by .the Labour Department and might not in future be erected and
that recent lines were mostly of the cottage type. The United
Planting Association of Malaya had recommended that labourers’
quarters should be the village type of huts. The Rules before 1939
required that each married couple should be provided with a room,
and that for others there should be separate rooms for batches of
not more than three adults. But in practice large families with
many dependents and children or more than three adults were often

32. Recommendation 9 (c).

33. Report of Sir Kunwar Maharaj Singh (1925), p. 16, para 25.
34. CM.D. 6423, February 1943, p. 55, para 19.

35. Ibid., para 20.
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huddled together in a single standard room of 10’ )X 10’ in contraven-
tion of the rules. In 1940 the housing of the type of back-to-back
barrack lines was slowly giving place to detached and semi-detached
single-room and double-room cottages for married labourers living
with their families.

Shortage of materials and their prohibitive cost during the im-
mediate post-war period led to the postponement of the housing
programmes. Ordinance No. XV 1941 introduced an amendment
regarding the provision of a separate room for each married couple
with children not above the age of twelve. Major Orde Browne
recommended in 1943 the incorporation of a clause requiring itwo
rooms to be provided for families containing children above the age
of infancy. In October 1946, the Director of Medical and Sanitary
Services drew the attention of the planters to the need to provide
accommodation of the cottage type with two rooms and a kitchen
in place of the present system of lines with a row of 10 or 12 rooms,
with free and public access to their dwellings from public highways,

Industrial labourers in Burma, and particularly Rangoon, were
housed in zinc or iron sheets-covered barracks, some with partitions
and some without, provided by employers. The others were pro-
vided in rented tenement houses, each room or hall accommodating
30 to 50 men according to exigencies, naturally resulting in a choking
atmosphere and harmful odours. As per 1930 figures, 42,000
workers had to live in such tenement houses which were dark,
dirty and stuffy. The Report of the Public Health Committee,
Rangoon, wrote thus: ‘Dark, ill-ventilated houses on sites
perennially flooded with rain or tide waters or with stagnant pools
of household sullage waste, with scarcely a ray of direct sunshine
in the inner room, are inhabited by hundreds and thousands of the
poor class of the community ; and with their poor wages, in addi-
tion to drink and drug, squalor and filth surrounding their social
life, form a tragic total climax of their slum life. There are
thousands of houses, huts and hovels in our town, which are unfit
for human habitation’3€ The ‘gunny-cloth’ families constituted
the tragic climax. They were beds hung with old sack cloth or
other rough curtains in which a man and his wife slept, such rows
of beds being arranged in juxtaposition with rows of unmarried
males lying helter-skelter down below. ‘ Under such circumstances
it is impossible for any woman to remain a woman for any length
of time. Of necessity she must sooner or later becomes degraded ’.37
The Governor of Burma observed: ‘No one can read what the
Rangoon Health Committee wrote in its report about lodeing houses

36. A. Narayana Rao, quoting, p. 88
37. Ibid, p 89
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of Rangoon without a feeling of shame but also of apprehension ;
for these lodging houses must be hot-beds of tuberculosis and other
diseases ’.38 All these criticisms had their effect. The Government
and the employers had begun to take into account the growing
family character of the labour forces, and to provide dwellings
suited to the probable needs of the future, rather than to erect more
houses of the old type which were perhaps suitable for the old days
but are quite inadequate for the present needs.

The Housing of the Working Classes Acts of 1885 and 1890 and
the Housing and Town Planning Acts of 1909 and 1919 in England,
and similar legislation in other Western countries indicate the
realization of the great importance of the housing of labour. The
government and semi-governmental bhodies and other private
employers of labour should realize the importance of the housing
question at least in the interests of an adequate supply of a healthy
and contented labour force. Immediate steps should be taken for
houses of the cottage type with small plots of land, approximating
to the housing conditions Indians are accustomed to in Indian
villages. Such houses should be provided with proper water,
latrine, lighting and other essential requirements. The housing of
the married and unmarried in the same blocks should be prohibited.
Further construction of any new lines on'the barrack type with or
without improvements should also be stopped, with a view to seeing
that all new constructions would be of the cottage type. A period
should be fixed for the existence of each barrack line, with a view
to treating such lines at the end of that period as condemned so
that new lines of the modern cottage type might take their place
a least within a definite period. The Forster Commission recom-
mended that the practice of accommodating families in barracks and
range dwellings should cease within a period of three years in
Trinidad. All improvements and repairs to existing barrack lines
should, as a rule, be carried out only after obtaining the prior
sanction of government. In giving or withholding such sanction the
government should have in mind the need for a complete abolition
of such barrack lines as spon as possible.

On thus abolishing the barracks a new housing programme
should be launched. The government should assist estate owners
financially by way of loans at a low rate of interest in their re-
housing programme. The recommendation of Major Orde Browne
in regard to estate labour in West Indies made in 1943 might be
adopted. He recommended the institution of a welfare fund main-
tained by the payment of a proportion of profits in any favourable
vear ; this might be employed partly in the estate for the provision

38. Ibid, p. 106.
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of new housing or amenities, and partly as a contribution to a
Central Fund® To this may be added the recommendation of
Tyson that an adequate share of any surplus over the fair costs
of production might be similarly utilized** It must be realized
that good housing is the first requisite for the preservation of both
physical and moral health.

MEDICAL ATTENTION

The fact that good medical attention and facilities would ulti-
mately pay had induced the estate employers of Indian labour
to evince some interest in the matter. Nevertheless, the progress
so far made in the various countries was far from what was
absolutely necessary or satisfactory.

Insanitation and inadequate medical attention in British Guiana
were so bad that the Colonial Secretary, Mr. Clementi, referring to
the proposal to import Indian labour in 1919, stated: ‘It would
however be sheer folly, indeed it would be immoral, to take steps
to introduce immigrants in large numbers into British Guiana
without at the same time taking the steps necessary to keep them
alive and in good health’4 The Pillai-Tiwari Deputation recom-
mended that emigration to British Guiana should not be permitted
until health conditions there had materially improved.4? The
Labour Disturbances Enquiry Commission of 1936 stated that the
position was worse than under indenture, and that they had learnt
that employers were no longer compelled to provide hospitals for
their labourers as under the indenture system.# Only in the case
of water supply the position was better, as the Commission stated
that ‘ practically all estates had artesian wells in the place of old
vpen canals’. But even this water supply was not all that was
desirable, for, as the British Medical Association wrote, the standard
of purity as well as the method of distribution varied.

In Mauritius the Ordinance of 1923 provided for medical atten-
dance. Sir Kunwar Maharaj Singh reported in 1925 that few
medical men were in immediate charge of the hospitals and dis-
pensaries on estates, and that there were only 8 Indian dispensers
out of a total of 68 dispensers. The position had not very much
improved since then. Mr. Ridley, who was deputed in 1940 by the
Government of India, recommended the appointment of more Indian
medical officers. Referring to the system of private hospitals on

s

39. International Labour Review, Vol. XLI No. 5. May 1940, p, 522,
40. Ibid. '
41. Waiz: Indians Abroad (1927), p. 602.

42, Part 1, para 200.

43. Report of the Commission, para 52.
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estates and the existing motor transport, Major Browne observed
in 1943: ‘In existing circumstances, its retention appears doubt-
fully desirable; Government hospitals at the principal centres
might be substituted for the existing small scattered units and
should be able to render better service ’.4

In Fiji infantile mortality had been a cause of great anxiety for
a long time. In 1933 the mortality rate of children under one year
was 76-75 per thousand. The training of more Indian medical
students, Indian nurses and Indian midwives, establishment of
hospitals in districts in which there were no proper medical facili-
ties at present, Indian child welfare centres, and tuberculosis
sanatoria and the provision of pure water, have for long been some
of the urgent Indian medical necessities in Fiji.

In Ceylon there were approximately 2,300 estates scheduled
under the Medical Wants Ordinance, with a cultivated area of
1,226,500 acres, exclusive of cocoanut plantations, and employing,
besides Ceylonese, about 678,000 Indian immigrant labourers. The
work was split up amonest 20 Medical Officirs of Health, 35 Field
Medical Officers, 3 District Medical Officers and 1 Assistant Inspect-
ing Medical Officer. There were 64 government district hospitals
and 111 government dispensaries, scheduled to estates in the plant-
ing areas in 1938 and 1939. In addition to these there were 96
estate hospitals and 670 estate dispensaries in 1939, as against 99
estate hospitals and 666 estate dispensaries in 1938. Matters pertain-
ing to health, sanitation and medical relief on estates were the
special concern of the Department of Director of Medical and
Sanitary Services, who was responsible for administering ordinances
Nos. IX and X of 1912 relating to the medical wants of labour on
estates. '

There were certain serious defects in the Ceylon Public Health
system. The Medical Wants Ordinance was administered with funds
collected out of a cess levied on tea and rubber exports. The cess
had become the cause of political friction. Secondly, the special
public health system set up for Indian labour savoured of racial
discrimination, and as such, groved an eyesore to the Ceylonese and
excited their hatred. Lastly, the administration of public health
was lopsided. The financial reasons advanced in favour of the
system were wrong, for not all labourers were Indians in the
estates. The number of visits by Ceylonese to the 105 outdoor
government dispensaries in the planting districts was about ten
times the number of visits made by Indian estate labourers to these
Jicpensaries.

44, CM.D. 6423, p. 56, para 25.
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Unqualified dispensers, poorly equipped dispensaries, lack of
a protected water supply, inadequate staffing and poor latrine ac-
commodation were the main defects in the medical attention to
Indian labour. In 1940 there was only 1 midwife for 500 women
workers and 1 hospital or dispensary for 750 labourers. The Direc-
tor wrote: ‘The staffing of estate hospitals continues to be un-
satisfactory, there being no marked improvement in the number of
qualified medical officers or apothecaries employed '.45 The Special
Officer entrusted in 1935 with enquiry into the nature and cause of
malaria epidemic recommended that two Sections should be added
to the Medical Wants Ordinance, making it obligatory on
Superintendents of estates to carry out all reasonable and proper
anti-malaria measures on their estates and also making it obligatory
on estates, if and when required by the governments, to employ
registered medical practitioners in all estate hospitals and apothe-
caries in dispensaries.® The Indian Agent reported in 1942 that
the qualifications of the officers in charge of these estate hospitals
and dispensaries ‘continue to be generally very mediocre’4

During the year 1946, the government maintained 66 hospitals
and 116 dispensaries in charge of qualified medical officers and
apothecaries in estate medical districts. In addition there were 95
estate hospitals and 723 estate dispensaries (including 95 dispen-
saries attached to the estate hospitals). Two estate hospitals were
closed down during the year. There was not much improvement
between 1939 and 1946. .

In Malaya, most of the hospitals on the estates were in 1939
in charge of dressers, who had generally passed the local test of
first, second and third grade dresser, and in several cases did not
possess even this qualification. Where they were qualified, they
were not full-time men. Again, maternity wards for female
labourers were far away from the estates, and so women were
generally reluctant to go there for confinement. The Sastri Report
refers to several complaints received regarding insufficiency of
medical aid and attention. Provision by estates of qualified dressers
was not enough; nor was the system of visiting medical officers
adequate. Several group hospitals should be started with qualified
full-time doctors to meet the needs of the many neighbouring
estates, instead of mere dressers. A limited number of such
hospitals had to serve several estates, with the result that efficient
service to the labour force on each estate had become impossible.

45. Report of the Indian Agent for 1839, p. 16, quoting. )
48. International Labour Review, Vol. XXXV, January-June 1937.

47. Report of the Agent of the Government of India in Ceylon for the
year 1942, p. 15, para 41.



88 INDIANS OVERSEAS 1838 - 1949

Registered Indian doctors who are L.M.Ps. or D.M.Ss. should be
in charge of these group hospitals. The absence of such doctors
had necessitated the transit of patients in acute and advanced stages
of illness to government hospitals over long distances of 50 miles
or more in certain cases. Several cases were known wherein the
very journey aggravated the conditions leading to death on the way
from estates to hospitals. If group hospitals could provide complete
treatment, the labourer-patient could continue in familiar sur-
roundings and could also be visited by his relations. In that case
only surgical cases need be sent to government hospitals.

These should also be qualified Indian nurse-midwives to attend
in maternity cases, whether in group hospitals or in patient’s
residence. Expectant women should be persuaded to go to hospitals.
Where they were allowed to deliver in houses, a qualified midwife
must attend, and sterilized dressings should also be supplied in such
cases. The keeping of a record of infantile mortality and
puerperal sepsis should also be insisted upon. Concentrated cod
liver oil should be supplied to all children at least below seven
years. Ante-natal work should be done by nurses.

The recommendations of the Marjoriebank-Marakkayar Com-
mission 1917 were yet to be implemented. Every employer of labour
should be compelled to maintain a proper hospital on the estate, or
to become a paying member of a group hospital in the vicinity.
Health Boards that were appointed were not always functioning and
this matter should be investigated into. In para 12 of the Report
on medical attention, 28 days full-pay leave while sick in hospitals
was recommended ; but the recommendation was couched in such
vague language that circumvention of the recommendatio» had be-
come common. This should be made definite to secure justice to
the labourer in accordance with the intentions of the framers of
the report. In regard to the labourers employed by government
and semi-governmental bodies, free treatment was given to them
only in the third class wards. Formerly, artisans whose daily wages
were 1 dollar and above were allowed free treatment in the second
class wards. This privilege was however withdrawn some years
back for reasons which demand enquiry.

SeEx DISPROPORTION

As one of the features of indenture recruitment, the dispropor-
tion of female to male population in the immigrant countries raised
a crop of problems which vitally affected the social and moral life
of Indian labour. The indifference displayed by the Government of
India to the strict enforcement of the legislative provisions relating
to the proportion of female to male emigrants, proved one of the
serious defects of early Indian emigration policy.
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Within two years of the starting of indenture emigration,
Mauritius provided a disquieting picture of Indian social life as a
result of sex disproportion. In 1840, a proposal was made to enforce
the introduction of a proportionate number of females to remedy
the inconveniences of the introduction of thousands of men into the
colony without women accompanying them. Hugon reported that
the above proposal could only lead to shocking abuses in India,
specially in Bengal, where it was so easy to carry off women from
the banks of rivers. The only practical way to effect that object,
he suggested, was to encourage to the emigration of men
with their families.#® However, the Act of 1842 gave the
Governor-General-in-Council power to fix a certain proportion of
women as the minimum which should sail on any ship carrying the
emigrants. Yet, no action was taken in this direction by the
Government of India, whose proposal for the fixation of a minimum
limit was disallowed by the home authorities#® Referring to Act
XV of 1942 permitting emigration to Mauritius from Calcutta,
Madras and Bombay under certain conditions, Geoghegan wrote :
It is strange that Lord Ellenborough, who in the House of Lords
was loud in his denunciation of the “ abominations ” resulting from
an insufficient proportion of women, should not have thought it
necessary to prescribe a minimum. As far as I can discover, the
first steps towards securing a more adequate proportion of women
were taken by the Colonial Office ’.5

Section 63 of the consolidating Act XIII of 1864 again authoriz-
ed the Governor-General-in-Council to make rules to regulate the
proportion of women. On the advice of the Emigration Board, the
proportion of women was fixed at 50, but the Government of India
allowed the Lieut.-Governor of Bengal to relax the rules so as to
allow 33% women to every 100 men to be the minimum proportion,
and reported the matter to the Secretary of State. But the Colonial
Office decided in 1868 that 40 women to 100 men should be the
standard. In 1860 the Chevers-Payne-Howe Commission of
Bengal, appointed to inquire into the whole system of emigration,
recommended the proportion of 20 women to every 100 men, But
this recommendation was not accepted.

In 1844 the Court of Directors authorized the Government
of India to permit emigration to Jamaica, Trinidad and British
Guiana, and urged that a percentage of women (say 12) should
accompany the emigrants. But the reports received from Mauri-

48. Parliamentary Paper 331, printed 28 May 1940 in continuation of
Parliamentary Paper No. 58, 7 February 1840, p. 191, para 39.
49. Geoghegan, p. 37.
50. Ibid. p. 13.
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tius proved a warning and the Government of India insisted upon
a larger and even equal proportion of women. They rejected in
1856 the recommendation of Dr. Mouat that the proportion of
women and children should be diminished to 25 p.c.

But as regards emigration to the French colonies, Article XVI
of Section 29 of Act XLVI of 1860 fixed the proportion of women
at 25 to 100. This proportion was after three years to be raised
to 33%, and after two more years to 50, and after a further
two years to the same as that fixed for the British colonies. In
regard to a Danish proposal in 1861 for the emigration of Indian
labour to St. Croix, Sir C. Wood insisted upon shipment of the
same proportion of women and the draft ordinance was modified
to that effect. The Government of India had thus insisted upon
a larger sex proportion in the case of foreign colonies. This diffe-
rentiation was due to the difference in political relations which
made it more or less difficult for the Government of India to inter-
fere on behalf of Indians,

Fiir

Fiji gave a horrible account of Indian social life as a direct
result of sex disparity. C. F. Andrews brought harrowing and
humiliating tales of Indian social and moral degradation conse-
quent on sex disproportion. The Governor of Fiji, in his state-
ment on the second part of the Andrews Report, admitted that the
disproportion of the sexes was an urgent problem to be tackled.

Sex proportion of total population

Year Females Males
1891 494 1,000
1901 506 ”
1911 545 .
1921 652 N
1936 722

, »

Sex Disproportion among Indians

Year Males Females
1921 36,748 23,886
1925 49,420 35,582
1937 50,394 38,939

1938 51,862 40,447
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These figures show a gradual improvement in the sex
proportion. In 1938 there were almost four females to five
males. In 1940, the ratio among the Indian female population
fell short of the male by some 10,000. Among the Fiji-born Indians
it was greater. It was 953 in 1911 and 952 in 1936. In the
case of Indians born elsewhere, it was 407 in 1911 and 413 in
1936. The latter figures show the necessity for emigration on a
family basis.

Maravya anp CEvLON

So far as Malaya was concerned, Rule 23 of the Indian
Emigration Rules framed under the Emigration Act of 1922, laid
down that ¢ with regard to the emigration of unskilled labour, men
who are unmarried or unaccompanied by their wives shall not
be assisted to emigrate to any one country in any one year to a
number exceeding one in five of the total number of persons
assisted.’ Yet the Government of India exempted Indian emi-
gration to Malaya from the rule. It was strange that Malaya
and Ceylon, the only countries to which assisted emigration was
permitied, should have been exempted from the beginning from
the application of this rule. One could understand the exemp-
tion in respect of Ceylon as the ratio there was generally higher
than that fixed by the rule. But conditions in Malaya were diffe-
rent, for, according to the Census of 1925, there were only 468
females to 1,000 males, while the figure required by the rule
was 666.

Year Percentage of females to males in F.M.S.
1922 19-39
1925 23-29
1926 23-31
1921 Census — 335,485 males and 136,181 females i.e. 2-5 males to
a female.
1931 Census — 421,028 males and 202,921 females i.e. 2:1 males to
a female.

In 1945 the ratio of females to males was 666 to 1,000 for
estate Indian workers and 227 to 1,000 for non-estate Indians.

CeyLoN

Total Indians from 1843 to 1850 — 2:7 women to every 100 men
" 1851 to 1860 —12-9 ”

1861 to 1870 —27-6 "

1871 to 1880 —25-3 »
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EstaTE INDIANS

Year Males Females Ratio

1871 658 342 52 females to 100 males
1881 604 396 66 ”

1891 593 407 69 "

1901 559 441 79 ”

1911 542 458 84

NoON-ESTATE INDIANS

Year Males Females
1921 116,733 36,492
1931 (Colombo) 66,124 14 574
1931 (Malayalee) 16,499 628
Burma

Burma has always presented the most horrifying picture of
Indian life due to terrible disparity in sex ratio which varies,
according to Andrew, from 82 men to 1 woman, to as high as 250
men to 1 woman according to the caste or class. The dispropor-
tion was highest in the case of Chittagonians and Oriyas and
lowest in the case of Tamils. The majority of Chittagonians were
employed in the Sampan and small craft traffic, and as engine
room and deck crew on ocean-going and riverine steamers.
While the latter obviously had to leave their families behind, the
former class usually returned to their homes every year, and so
the need of bringing their families across the seas did not arise
in their case. This enforced celibacy resulted in a system of
keeping mistresses and large prevalence of prostitution and
venereal diseases amongst Telugus and Oriyas, and also to a con-
siderable trade in procurement of women and girls. Women
were taken from India on false promises of marriage, work and
other inducements. The mistresses were constantly moved in
Rangoon from place to place to evade the Brothels Act and the
landlords and lessees of buildings did a thriving business in rent-
ing and sub-letting their houses. This grave disproportion of
sexes and the resulting prostitution were largely responsible for
the comparatively low birth-rate and high infantile mortality
amongst Indians in Burma.
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' CRIMINAL PROSECUTIONS

The prosecution and conviction of Indian workers for even
technical offences, the wide discretionary powers conferred on
magistrates and the police, and the abuse of powers by both. were
some of the regrettable features of colonial administrative policy
in relation to Indians. The tragedy was heightened by the crimi-.
nal liability attached to a civil wrong of breach of labour con-
tracts. As regards West Indies, McNeil and Chimanlal went to
the length of recommending compulsory reduction of prosecutions
by requiring managers to obtain previous sanction and by autho-
rizing inspectors to dispose of complaints concurrently with the
magistrates. They pleaded for the repeal of Section 127 of the
British Guiana Ordinance, which authorized a police constable to
arrest an immigrant who was suspected of being a deserter or
unlawful absentee. They also recommended that appeals should
be filed against severe sentences passed by inexperienced magis-
trates. Subsequently, the Pillai-Tiwari Committee reported that
labourers were still prosecuted and fined under the Masters and
Servants Ordinance of 1853, and that, in case of failure to pay fines,
were sent to jail. They also added that the representatives of
the British Guiana Sugar Planters Association had told them that
they were in favour of the Ordinance being revised so as to bring
it into harmony with modern requirements.

The same antiquated system of punishment prevailed also in
Ceylon and Malaya. The Ceylon Ordinance XI of 1865 dealt
with the contracts of service and contained penal punishment for
breach of contracts. The Destitutes Ordinance was unnecessarily
and frequently invoked by the Ceylon Government to punish ¢ bolt-
ing labourers’. The practice was common in Ceylon of using cri-
minal law to secure the eviction from lines of labourers who were
discharged from service. There were 110 and 30 prosecutions res-
pectively in 1941 and 1942. In 1941 a case was taken to the Cey-
lon Supreme Court which held that the position of estate labour-
ers was akin to that of domestic servants in a dwelling house.
The Indian members of the Board of Indian Immigrant Labour
contended that the relation between the labourer and employer
was similar to that between a tenant and a landlord and that only
civil proceedings should be taken to evict them. A conference of
the representatives of labour and employers agreed to take civil
action in such cases. As regards Malaya, Gilman of the Malayan
Deputation told the Standing Emigration Committee in 1922 that
he would not object to the removal of all penalties including impri-
sonment for labour offences, though he advocated a somewhat
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more summary way of dealing with the breaches of contract than
the ordinary civil courts. Till 1933, the Indian Agent was sup-
plied with copies of reports of criminal complaints preferred by or
in respect of Indian labourers, but this practice was stopped in
1933. The practice, which was undoubtedly recognized as neces-
sary before, should be renewed. The Indian Agent was also pro-
vided with a small fund out of which he was empowered to give
legal assistance in deserving cases of criminal prosecution against
Indian labourers. The amount was found to be extremely inade-
quate, and it should therefore be raised to a greater extent.

In Burma, under the Workmen’s Breach of Contract Act of
1859, several Indians were prosecuted. According to the Admi-
nistrative Report of Burma for 1919-20, the prosecutions under the
Act stood at 1,458 and in 1920-21 at 1,214, The Report stated that
the number of applications summarily dismissed had risen from
350 to 399.

These prosecutions of poor workers on slight and technical
pretexts worked particular havoe, as these labourers had to
depend only on their wages with no home or employment. More-
over, criminal liability for a civil wrong is indefensible in
principle. The discipline for the violation of which the labourer
was criminally prosecuted could be obtained by suspension or dis-
missal, and no imprisonment was necessary. The penal clauses
were abolished in Assam and yet discipline was maintained. It
is therefore not clear why discipline could not be maintained in
Ceylon and other countries. If indebtedness and other root causes
were removed, there would be no scope for indiscipline, and there-
fore no necessity for penal clauses. The Burma Act entailing
criminal liability for the civil wrong was repealed in 1925. The
London Committee of Ceylon Planters suggested some time back
that suitable fines should be the substantive punishment, and that
imprisonment should only be enforced when the fines were in
default, and that civil redress should be made possible by making
damages for breach of monthly contracts enforceable at law. It
was essential that the various countries should follow suit in this
regard. The right method perhaps was to amend the law so as to
provide that estate labourers should be looked upon as monthly
tenants and that there should be summary procedure for simple
eviction through courts of justice.

Though the laws authorizing criminal prosecution of workers
remained unrepealed in many of the countries, the Governments
and the employers had begun to realize the serious injustice and
loss involved to the workers. This is manifest from the reluctance
on their part to hasten for the criminal prosecution of workers
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on all manner of pretexts. This welcome feature, it was hoped,
would gather momentum with time to the advantage of both the
employers and the workers.

WorkiNG Hours

In Malaya the standard rates fixed by the Indian Immigration
Committee were for a normal day’s work of nine hours, but the
labourer should not be made to work continuously for more than
six hours at a stretch. Overtime work was optional, and had to
be paid for at one and a half times the usual rates of wages. On
rubber estates, the worker commenced his duty at 5-30 or 6 a.m.
and concluded it between 1-30 and 2-30 p.m., according to the
nature of the work in which he was engaged. But a large num-
ber of estates exacted work by the clock. Labourers were forced
to work during afternoons to complete a full nine-hour day. The
work of a tapper was more difficult than that of a weeder or any
other field worker. And so, for tappers only six hours a day should
be fixed as a tapper had to go on foot from tree to tree over a
large area, often climbing up hills and getting down valleys, while
others worked at a given spot. Eight hours work for the former,
and six hours for tappers would lead to efficiency.

As regards Burma, the Factory Act provided that no person
should work for more than 60 hours in any one week, and that no
person should work for more than 5 hours continuously. But
in rice mills, shipping companies and saw mills ete., the standard
hours of the Factory Act were not rigidly followed.

Under the British Guiana Emigration Ordinance the hours of
work were seven in the field and ten in the factories. But the
practice had been anything from 12 to 18 hours in the field and
18 hours in the factory in 1938. The Labour Disturbances Inquiry
Commission significantly observed that the hours of work in sugar
factories were before the disturbances 18 hours per day but that
since the disturbances 9-hour shifts had been introduced on most
estates and recommended the application of the system to all sugar
factories. It was doubtful how far this sudden and drastic reduc-
tion in hours of work in factories from 18 to 9 had been followed
in practice.

Nine hours field work in the tropics amounts to merciless inflic-
tion. The strain is greater due to monotony of work, absence of
social amenities, recreation on estates and want of domestic con-
veniences for food, etc., in the case of a large number of workmen.
The hours of work should therefore be guided by the Interna-
tional Labour Convention which has fixed the working hours at 48
per week of 6 days.



CHAPTER IV
LABOUR LEGISLATION AND WELFARE

v’ DEFECTS IN MiNIMUM WAGE LEGISLATION

L

(/ The defects in the wage system may be discussed under two
categories :

(1) Anomalies in the fixation of reasonable rates of wages,
and (2) Anomalies in the payment of approved rates.

The dangerous stagnancy in wage rates in a dynamic society
over a long period of great economic changes was rendered still
more harmful by the inadequate nature of the basis on which the
wages were fixed. In this respect, the minimum wage legislation
in Ceylon, Malaya, Mauritius, Trinidad and Fiji was seriously
defective. Wage rates have not been based on any well-defined
principle of modern economics or modern conditions of living.\}

CEYLON

Minimum wages were fixed in Ceylon on the basis of Ranga-
nathan’s budget of a labourer’s cost of living, which failed to take
into account some very essential factors, especially the provision for
dependants, sickness and old age. There were, besides, other
defects :

i. The linking up of a cash minimum wage with the price
of rice had rendered labour cheap by reason of the low cost of
rice, though labour could get higher wages elsewhere. Thus,
though the labourer had a right to demand higher money wages
when the price of rice increased over the fixed rate of Rs. 6-40
per bushel, this linking prevented him from making such a
demand so long as the employer supplied him with rice at the
fixed rate. As the Government of India rightly put it, one can-
not understand why the planters should benefit by a low price
of rice. ‘

ii. It was not explained how the figure of 1/8 bushel of rice
allowance for dependants was arrived at and why commutation
into kind instead of fixing the increase in cash was adopted, as
also on what data the commutation was based.

iii. The future prosperity of the industry was not taken into
consideration when minimum wages were fixed. Consequently
the labourers were denied the advantages of prosperity in the
industry, while they were compelled to accept reduced wages in
adverse circumstances,
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iv. The constitution of the Wages Board, with two head
Kanganies to represent labour interests, was defective in princi-
ple. The Kanganies who were entirely dependent upon the
employer could not reasonably be expected to safeguard labour
against the adverse demand of highly organized planters. In many
cases it was even found, according to competent authorities, that
the planters would inform these Kangany representatives before
going to the Board meeting that they should accept certain rates
which would be proposed in the Board meeting, and that, accord-
ingly, the Kanganies would readily raise their hands in support
of the planters’ proposals.

v. The elaborate procedure for fixation of wages, decision
by Wages Boards, scrutiny by the Board of Indian Immigrant
Labour, Executive Committee of Labour, approval by Governor
and publication in the Gazette when only the wages fixed would
come into operation had proved a serious handicap to labour. Having
no powerful organization of their own, the workers could not easily
set the machinery in motion. This was obvious from the fact that,
while the employers were able to effect a reduction of 13, 10, and
7 cts. in Up country ; 15, 11, and 10 cts. in Mid country and 15, 12
and 10 cts. in Low country estates for male and female and child
workers respectively within only two and a half years, it took
nearly five years even for the Government of India to induce
employers to accept the restoration of wages to former rates.

vi. The minimum rates of wages were defined as the ‘ Rates
proper’ in cash or kind, or both for an able-bodied unskilled
male labourer above the age of 16 years, for an able-bodied female
labourer above the age of 15 years, and for an able-bodied child
of either sex. But the term ‘Rates proper’ was not clearly
explained. It is reasonable to infer, however, that it could only
mean wages necessary to enable the labourer to maintain a fair
standard of living, in which case provision should have been made
for occasional investigations into changes in the cost of living,

MarLaya

The distinction of key and non-key areas was based on the
wrong assumption that labourers in non-key areas being at liberty
to seek employment in key areas economic forces would always
come into play and impel the payment of standard wages through-
out the country. But the fact was that economic forces operated
to effect general standardization only so long as there was a
strong demand for labour. But this demand was vitiated by over-
recruitment by the planters with a view to depress wages. Also,
the common unwillingness of the labourer to sever the ties and
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uproot himself from particular areas or estates dissuaded the
labourer in a non-key area from seeking employment elsewhere.
Moreover there was no justification for the enforcement of standard
wages only in certain areas with statutory pains and penalties,
while the neighbouring areas across the border went scot-free.
The selection of areas also was not made on any well-defined
principle. The argument that a more expert labourer suffered
by the enforcement of standard wages in all areas cannot be sup-
ported, as it constituted an aspersion on the employer that he did
not continue to encourage the good work by offering the worker
some form of bonus, for it was in his own interest to do so.

It was also not known on what consideration the wage level
in Malaya was regulated—whether on the cost of living or the
bare needs of a labourer, or of his family and dependants, the cost
of production, the selling price of rubber, or the percentage quota
of rubber production. The International Rubber Restriction
Scheme introduced new factors in the determination of wages,
and these factors were brought into play when there was no acute
shortage of labour. Wage rates were made to fluctuate with the
rubber price level and the authorized percentage of release. But
this fluctuation was unfortunately though very precisely attempted
only when wages were to be cut down. The Indian labourer was
made a creature of circumstance, and subjected to the vagaries
of a speculative industry.

The fortunes of the rubber industry should not be allowed to
affect the minimum wage. The labourers were never allowed to
share in the prosperity of the industry, even when the price of
rubber went up as high as 300 p.c. The following table makes
this clear :

Average daily price  Rates of wages paid to

Xear of rubber labourers
1924 , 40 cts. 35 cts.
1925 220 cts. 35 cts.
1926 80 cts. 40 cts.
1927 64 cts. 40 cts.
1928 37 cts. 40 cts.
1929 34 cts. 50 cts.
1930 19 cts. 40 cts.
1931 10 cts. 30 cts.
1932 T cts. 25 cts.
1933 10 cts. 28 cts.
1934 21 cts. 28 cts.

1935 20 cts. 35 cts.
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Whatever the basis, the basic wage of 50 cts. and 40 cts. could
not be considered fair, as it ran counter to the original recommen-
dation of the planters themselves. The General Labour Commit-
tee of 1920, which fixed the standard wage, estimated that the
average wage bill to the estate would be 77 cts. per labourer per
day, taking into account other items of expenditure to be incurred
by the estate in addition to wages, viz., loss on rice, loss on pre-
ferential exchange rates for remittances to India, and allowance
for payment of bonus. But the fact that the bonus was never paid
and that, except for three or four years, no estate suffered ahy
loss on rice or expense on exchange remittance concession, showed
that even the Committee of 1920 had probably favoured a stand-
ard rate of 77 cts. per day. This discrepancy becomes still more
obvious when the fact is remembered that the workers’ wages
were even less than the basic wages of 50 and 40 cts. due to the
indirect taxation the workers were subjected to. The toddy reve-
nue of the Malayan Government amounted normally to 24 million
dollars per year, almost the whole of which was obtained from
the wages received by the Indian labour. The Government also
took a considerable portion of the workers’ wages in the form of
other indirect taxes, such as those on foodstuffs, textiles, tobacco,
etc. All this taxation affected the workers’ cost of living.

Though it was always the practice in estates to treat tappers
and factory workers as skilled labourers, and pay them higher
wages than other field workers, this classification was conveniently
ignored when minimum rates were introduced. Such workers
should have been classified, and minimum rates should have been
fixed separately for each such class.

The year 1946 witnessed the rapid rehabilitation of the rub-
ber estates in Malaya. The Secretary of State for the Colonies
declared in the House of Commons on 16 October that the recovery
of the rubber industry in Malaya had been more rapid than was
expected. Yet the wages of Indian labour remained very low, the
B.M.A. paying the Indian male workers 70 cts., female workers
50 cts. and child workers 40 cts. The. prices rose eight to ten
times over the pre-war level while the wages rose only by about
one to three.

The Malayan Planting Industries Employers’ Association
(M.P.LE.A.)) decided early in August 49, consequent on the fall
in the price of rubber, to enforce cuts with effect from 1 Septem-
ber 1949 in the daily bonus earned by tappers on a sliding scale.
The bonus would diminish for every two cents the price of rub-
ber falls below 35 cents, per lIb. In August 1949, the price was
331% cents. The proposal affected 17,000 rubber tappers, most of
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whom are Indians. The Rubber Workers’ Union opposed the cuts
on the ground that the cost of living in Malaya was still 500 p.c.
above that of 1941. The Government appointed an Arbitration
Board to decide on the issue of rubber tappers’ earnings. The
Secretary of the M.P.LE.A. stated that if the Tribunal reported
before 1 September and its award went against the employers, the
proposed cuts would not be made. If the Board reported after
1 September, adjustments would be made in the bonus in accord-
ance with the award.

There is great discrimination in the employment of Indian
tappers in high yielding areas. The Rubber Workers’ Union sub-
mitted a memorandum to the Board to investigate the causes of
this discrimination. The minimum earnings of a government
worker $(S) 1:65 a day while his counterpart on the estate earns
only $(S) 1:45. In the discussion before the Board the workers’
representatives asked that Indian contract tappers should be given
an equal chance on the high-yielding fields with the Chinese work-
ers but the employers’ representatives said that this would be un-
economic. The yield of the tree made no diflerence to the earn-
ings since the assessment was adjusted in accordance with the
records of yields.

Regarding non-estate labour the wages paid by Government,
municipalities, railways, port authorities and other semi-public
bodies vrere necessarily influenced by wages paid in the rubber
industry, so as to provide against an inrush of labour from estate
into urban areas.

In respect of unskilled labour up to 1941 the F.M.S. railways
paid different rates of wages to the Chinese, North Indians and
South Indians, though all were engaged in the same unskilled
work. The Chinese were paid 72 cts. to one dollar, North Indians
52 cts. to 76 cts. and South Indians 40 to 60 cts. A similar dis-
crepancy was maintained in payment of wages to skilled labour-
ers also. The claim that this distinction was based on the rela-
tive out-turn of work cannot be easily sustained but surely requires
investigation. ‘

Burma

In Burma, the various illegal exactions and deductions, on
which the calculation of wages was made, were the most vitiating
features.

BriTisu Guiana

In British Guiana the employers had up to 1938 systematically
refused to let the labourer know, before he began a task, the
rates of wages he would be paid. This proved extremely harmful
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as the great bulk of work on sugar estates, other than work in
factories, was done on task system or piece-work system, and not
on the daily wage system. The Labour Disturbances Inquiry Com-
mission of 1937 reported that this was one of the chief causes of
labour disturbances. In cases where the wage rate for task work
had not been reduced, the tasks themselves had been made harder,
and thus wages had been indirectly curtailed.

Besides the above objections to the fundamental principles of
wage fixation, several other defects, in certain cases more serious
and detrimental to labour, had emerged in the actual working of
the Minimum Wage Ordinances and the payment of approved
rates. Circumvention of the protective provisions by part-time
employment, fewer working days, and enforced rest seemed almost
a common feature.

CEYLON

Ordinance III of 1889 ensured to the labourer 6 days’ work in a
week ‘whether the employer was or was not able to provide him
with work.” The Ordinance also made the wages a first charge on the
estate. The Minimum Wage Ordinance of 1927 went a step further
and fixed minimum rates of wages for time work, Thus the purport
of the two Ordinances read together was to assist estate employers
of labour to obtain an adequate and regular supply of labour on
settled terms and also to guarantee to labourers, able and willing
to work, a definite amount of work per month for which they
were to be paid regular wages at a daily rate not less than a cer-
tain sum (which of course might vary from time to time) for a
day’s work of a definite number of hours. But to escape the
statutory obligation to give 26 days work and prosecution for
its breach, several employers, in conjunction with the Kanganies,
gave work in rotation to the labourers. It was thus made to appear
on seeing the check-roll that work was given and done during 26
and 27 days of the month. But, in fact, a certain percentage of
labour was absent every day. Thus, the average turnover to
muster in 1938 was between 65 and 70 p.c., while a few years ago
it was over 85 to 90 p.c. Even in 1931, the Indian Agent drew
the attention of the authorities to it. The Agent stated that
the shortage of work had automatically resulted in an appreciable
reduction in a labourer’s monthly earnings. Five days work in-
stead of six days work in a week involved a reduction of some 16
p.c. in his income. To argue in such cases that the labourers
themselves had agreed to work on less than six days a week ignores
the fact that, illiterate and unorganized as they were, they
could not be expected to stand up for their rights.
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On rubber estates the legal position of a tapper raised some
doubts. Tapping is essentially a morning’s work ; but it was con-
tended that it was open to an employer to insist on the tapper
turning out for a couple of hours work in the afternoon to earn
the full minimum wage. The practice was enforced on most estates.
The depression of 1929 led to drastic economies, and there
was not enough work to keep the tappers employed in afternoons.
On such estates the practice grew up whereby tappers were
employed for six hours and were paid only 6/8 of the minimum
wage. This practice also received official benediction. As was
observed in the Perth estate case, this was a serious breach of the
idea underlying the Minimum Wage Ordinance, for it involved no
less than 25 p.c. reduction in a labourer’s income.

On certain estates, pluckers were paid according to the out-turn,
and no attempt was made to make up the wages of indifferent
workers to the minimum. In such cases, it was occasionally
pleaded in extenuation that, if some labourers got less, others
obtained more than the minimum rates. But this is no defence,
as the whole object of the Minimum Wage Ordinance is to ensure
that labourers who have put in a day’s work should obtain the
minimum wage, irrespective of their out-turn. The argument
that this will have a tendency to increase the number of wilful
slackers is untenable, firstly, because the experience of all good
estates lias belied this fear, and secondly, the Minimum Wage
Ordinance imposed a disciplinary as well as an economic obliga-
tion on the employer whose duty it was to keep the labourers up
to the mark. It was not open to him arbitrarily to reduce the
rates of wages fixed by law in the case of indifferent labourers.

In certain cases the employers resorted to the practice of
giving a half credit for a full day’s work, or, more ingeniously,
one day’s credit for two days work. In some cases the labourers
were also marked sick. Once this was tolerated by the employers,
the subordinates (Kanganies, head and recruiting) took advan-
tage and tried to save money by marking half credits indiscrimi-
nately. ‘

The practice of giving no credit and half credit had shown a
tendency to decline in previous years, but this showed signs of revi-
val in a new form owing mainly to the increase in the money
rates of minimum wages. Many complaints were received that in
certain estates labourers were being asked to perform heavier
tasks than they were accustomed to, failing which they were being
given short credits. Similar complaints appear to have been made
to the Controller of Labour also ; and on 30 September 1942 he ad-
dressed the Planters Association of Ceylon pointing out the illegality
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of giving half credit and no credit, and advising strict compliance
with the law. The communication also contained a warning that
he would be compelled to take steps to enforce the law against
those who infringed it.!

Some estates made deductions from wages on illegal items, as
also towards the customary contributions to the Kanganies.
Some other estates had even used false weights in giving rice etc.
The Indian Agent, detected many such cases of circum-
vention of the Minimum Wage Law. The Indian Agent also
referred in 1939 to the abuses of long hours of work without pay-
ment of overtime wages, favouritism and invidious - treatment
in the allocation of tasks and contracts. The Indian Representa-
tive reported in 1946 :

There were a few complaints regarding °half-names’ and
‘no names’ to deprive labourers of the day’s wages. Other
complaints related to unauthorized deductions from wages,
non-payment of wages, excessive charging for foodstuffs
issued, refusal to issuc discharge certificates, harassment ete.2

Marayva

Curtailment of wages by shortage of work was also resorted
1o in Malaya. The Labour Code provided that the workers should
be given 24 days of 9 hours work per day in a month.

But, in practice, if a worker was asked to stop work after
three hours a day, due to rain, for instance, he was paid for that
period only one-third of the daily rates, although the employer
treated that day as a full day for purposes of provision of work
under the Labour Code. Thus, though the Code suggested that
the worker’s minimum earnings a month would be 24 multiplied
by the standard wages of 50 cts., i.e., 12 dollars, his actual earnings
were considerably less, depending on the number of effective days
of work he got. As a matter of fact, permission was given by an
executive order of the Malaya Labour Department to the employ-
ers to reduce the number of working days guaranteed by the Labour
Statutes from 24 to 20, provided the employer gives notice of his
intention so to reduce. Mr. Ahearne, a former Controller of
Labour, naively defended this by laying down an astonishing
dictum that: .

In critical times the guidance of the Law is never wholly

adequate. Extra legal action is often called for, and in such
circumstances no Controller of Labour is able to impose his

1. Indian Agent’s Report for 1942, p. 12, para 30.
2. Vide Annual Report of the Agent of the Government of India in
Ceylon for the year 1946, p. 43, para 62,
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will unless he has the support of the Council of the Planters’
Association of Malaya3

The Indian Agent states that, wherever the above concession
was used, the monthly income dropped by 22 to 25 p.c. As it
costs about 50 dollars to repatriate an Indian labourer and take
him back to Malaya, attempts were made to retain him by thus
spreading employment. On a representation being made that the
concession was contrary to law, the F.M.S. Government agreed
{0 withdraw the permission.

Women weeders were also given half-time work at propor-
iionate rates, while children were stopped from working. As the
standard ‘ rates of wages’ were standard ‘rates’ of wages and not
standard wages, and as these rates only suggested ratios and nume-
rical proportions, the Indian labourer was not statutorily guaran-
teed a full minimum wage equivalent to 24 days work. Again a
tapper could usually work only five to six hours. But some estates
set a task for each labourer, fixing the number of trees to be
tapped\by every labourer. If he finished his work, he should be
paid full wages for the day, regardless of hours worked. But
there were estates where no such task was set, and where tap-
pers were paid only proportionate wages for the hours worked.
Another practice which cut into the statutory wages was the
offering of less than a full task for a day of nine hours and paying
proportionately and not for the full day.

The serious objections to the principles underlying the wage
system, and the grave injustice done in actual operation of the
laws relating to wages demanded an urgent recalculation of wages
on sound principles. The low purchasing power of money in the
immigrant country, and the distinction between the nominal wages
and real wages, should be borne in mind. The real wages are
defined as wages measured in uhits of purchasing power or the
actual goods or services which the money wages buy. For in-
stance, the exchange value of A Straits dollar in rupee currency
was likely to mislead. It is not/the ¢ exchange value’ but the ‘ pur-
chasing value ’ that myst be taken into account. The Malayan Tri-
bune, which is not an organ of Indian opinion, wrote that ‘ the pur-
chasing value of a Straits dollar was equal to 50 Rupee-cts. (Annas
cight), and that the spending capacity of a labourer in Malaya
getting 50 cts. could be only on a par with that of a labourer in
India getting annas 4. So the comparison of wage rates between
South India and other countries was not quite fair. It must also
be remembered in this connexion that such comparison was not

8. Quoted by K. A. Neelakandha Iyer : Indian Problems in Malaya (1938),
p. 134,
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made in the case of other services, such as Europeans and Asians
employed in Government, commercial and industrial services.
Evidently it was because the unjust wages could not be defended
on any other ground. Lastly, the increased cost of living as a
result of the war called for a payment of higher wages to labourers.

The Secretary of State for India claimed in 1941 in the House
of Commons that the prevailing scale of wages of 60 cts. and 50 cts. in
Malaya was higher than ever before. But this did not mean that the
scale was adequate, and the Secretary of State himself had not
asserted it either. He stated that the 60 cts. and 50 cts. wages
included a cost of living allowance of 10 cts., which obviously was
what remained over the basic wages of 50 and 40 cts. While the
basic wage was unfair, the way in which the cost of living allow-
ance was calculated was worse. The fair cost of living allowance
should be the difference between the cost of living in 1920 when
the standard rates were fixed and that obtaining now, and not the
difference between the cost of living at the time when war broke
out and that prevailing in 1941. Even applying this test, the allow-
ance of 10 cts. a day was inadequate, for, even in September 1940,
it was found that the cost of living, according to some estimates,
had, after the war was declared, risen by 30 to 40 p.c. Since then
there had been a further steep rise, and a 20 p.c. increase in wages
could not be deemed a fair one. Even according to the stand-
ard rate of 77 cts. favoured by the planters in 1920, the prevailing
scale of 60 cts. was 17 cts. lower, and to say that there was also
a cost of living allowance of 10 cts. in wages paid was mislead-
ing. The existing wages were very inadequate let alone their
inclusion of a cost of living allowance. According to a very modest
estimate, a labourer’s budget on the basis of peace-time prices came
to 19 dollars. For a married labourer, the minimum wage, with-
out allowing for certain desirable expenditure, should be at least
90 cts., or 22 dollars a month of 24 days of 8 working hours. The
principles underlying the above arguments apply with equal force
to wages paid in other countries also.

Wages based on a cost of living which takes into considera-
tion only the prices of foodstuffs such as rice and cereals are wrong
as there is always a progressive change in the standard of living.
The standard of living of a worker rises higher with his increasing
contact with new conditions of life consequent on opening up of
the country, the formation of new towns and increased facilities
for communication. The determination of the cost of living should
be based on the knowledge of money wages previously earned,
the particulars of prices, the extent to which both income and
expenditure varied in a given period and the habits, customs and

I 14
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modes of living of the several classes and the peculiar conditions
of the immigrant countries. The measures for the control of
wages should be accompanied by a system of family allowances in
order to maintain the standard of living of the worker. What is
required is not only an increase in the general level of wages or in
the average earnings but some stepping up of the marginal earnings
received. .

In regard to Indian workers, particularly those as in Burma
engaged in work of a more or less repetitive character, it may
be advisable to take into account the class of work to be done
and also provide a piece-rate payment over the standard output.
In Ceylon, the linking up of the cash minimum wage with the price
of rice should be given up. This was but a modified form of the
grain equivalent system which the Madras Government had agreed
to abolish in regard to wages in the famine areas on the ground
that the system might result in the payment of lower wages and
allowances. In Malaya, the distinction between key and non-key
areas should be abolished so that there would be a flat minimum
rate throughout the rural areas and a higher rate in the urban.
In the case of West Indies, the colonial Government should, as
recommended by Tyson, take power into their hands and fix mini-
mum rates of wages for all classes of labour in all industries. Steps
should be taken to discourage the drift of labour to the sugar
estates by providing alternative employment outside and to render
the resident plantation labour less dependent on wages than it is
now.

In all the countries the labourer should be provided 24 full
days work every month including the right to avail himself of
3 days leave on full wages. This provision is necessary to avoid
the evils of part-time employment and assure the worker a stable
monthly earning. The system of flat rate supplement should be
introduced to enable the lowest paid workers to receive the larg-
est relative increase. In the case of countries like Malaya and
Ceylon wherein Indian labour was employed also by the Govern-
ment for public works, railways etc., the Government of
India should stipulate in the first instance for increased
wages in Government works. If pressure could be exerted on the
colonial Governments to raise wages, private employers could
then be compelled to follow suit.

In South Africa, where racial considerations complicate the
wages question, the advocates of all-White wage standard should
also advocate the admission of Indian workers to Whites’ trade
unions and assist the Indians.in securing favourable consideration
to their demand for the same White wage. If they are not pre-
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pared to admit thus and secure for them employment on the same
wage basis, there should be at least co-operation with parallel or
separate non-European trade unions in the pursuit of a common
wage ideal.

Lastly, it must be remembered that the minimum wage is
essentially a minimum wage and not a standard wage. Therefore,
in no circumstances, however adverse, should the basic wage be
cut down. The employers can make provision for the payment
of the basic wage in times of slump, firstly, by limiting dividends
to the prevailing rates of interest, and planters’ salaries according
to output over and above a certain minimum ; or by setting apart
a certain percentage of profit in times of prosperity to meet the
rainy day. Thus, provision for the maintenance of Wages Equa-
lization Funds from fabulous dividends and bonuses should be
made a statutory obligation by the colonial Governments on all
employers. In certain circumstances it is also fair to ask that
there should be no dividends at all or only token dividends. The
Governor of Trinidad stated in 1937 addressing the sugar interests
thus :

I do appeal to that industry to examine their position and
see whether they cannot spare something more for labour
than they now pay. I suggest that perhaps they might either
declare no dividend until labour conditions are better or
declare a minimum dividend and apply the balance to the
improvement of those conditions.4

As the Colonial Secretary stated :

An industry has no right to pay dividends at all until it pays
a fair wage to labour and gives the labourer decent conditions.
A decent wage for labour and decent conditions should be
a first charge on industry, and there should be no question
of paying dividends until those requirements are satisfied.

The West India Royal Commission, 1939, recommended that ‘the
Government of each colony should be invited to take early steps,
in consultation with the sugar producers, with a view to the
imposition of welfare levies at the rate of $2 per ton of sugar
produced to finance welfare schemes similar in their main prin-
ciples to those organized in Great Britain by the Miners’ Wel-
fare Committee.” (Recommendation 10 (J) ). In Jamaica the
recommendation was referred to the Commission appointed to
inquire into the sugar industry.

ORGANIZATION OF LABOUR_
The necessity for the right of Indian labour in the immi-
grant countries to organize itself cannot be over-emphasized for

4. Quoted in International Labour Review, April 1938, p. 497.
5. Ibid.
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several reasons. (Indian labourers were disabled from agitating
along the constitutional channels as most of them were practically
denied franchise rights, while the planters, who were highly orga-
nized and economically powerful, wielded immense influence in
the counsels of the Governments. Moreover, the long distance
ranging over thousands of miles compelled them to drift for them-
selves without active guidance and support of the mother coun-
try. Lastly, it is a fundamental dictum of economic organization
that capital will give a fair deal to labour only when the latter
'is sufficiently organized and capable of collective bargaining.J
Hence, in Malaya, the European planters feared Chinese labour
and their Kapalas. Mr Duncan, Chairman of the Planters
Association, stated that there were grounds for fearing that in any
dealing with the Chinese they would encounter organized oppo-
sition of a kind not so easy to break through® In the disorganiza-
tion of Indian labour lay the clue to the cheapness of Indian labour
and its frequent wage reductions in spite of the indispensability of
over six lakhs of Indian labourers to the Malayan estates. So
was the case in all the other colonies. The easiest way to control
labour is to scotch all possibilities of collective bargaining on the
part of labour. And this was perfected in all the countries. Hence,
though social legislation in regard to housing, medical attention,
sanitation, workmen’s compensation, maternity benefits and even
education had been gradually put on the statute book with the
acquiescence of the planters, very little progress had been made
as regards recognition of the right of labour to organize itself into
trade unions.

In Ceylon, it was only in 1935 that the Trade Union Ordin-
ance was passed, providing for the supervision, control and
compulsory registration of trade unions. In Malaya, it was almost
in anticipation of the final terms of the Indo-Malayan Agreement
on the basis of the demands presented by the Government of
India to the Malayan official delegation in January 1939 that the
Government of Malaya had published the provincial draft of
the Bills for the registration and control of trade unions in the
Straits Settlements and the Federated Malay States.

ORGANIZATIONAL MOVEMENT

The widespread labour unrest in 1940 led to a gentlemen’s
agreement known as the ‘Seven-Point Agreement’ with a view
to preventing lightning strikes and the settlement of disputes by
negotiation. The right of the labourers to combine was recog-

6. Quoted by K. A. Neelakandha Iyer, p. 19.
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nized. The agreement provided for a conterence between the
employer and the trade union representatives whenever such
dispute arose and for the enforcement of any agreement reached
at such a conference and registered with the Department of
Labour, such agreement being operative until repudiated by either
side after giving one month’s notice.

In 1946, the plantation employers found that neither the Seven-
Point Agreement nor the Essential Services (Avoidance of Strikes
and Lock-Outs) Order was successful'in preventing the strikes con-
nected with the Knavesmere estate incident. They notified their
decision to withdraw from the Agreement. Consequently, the
representatives of labour urged that, if the Agreement was termi-
nated, the Essential Services (Avoidance of Strikes and Lock-Outs)
Order should, so far as the plantations were concerned, be res-
cinded. Thus the subsequent termination of the Agreement was
followed by a notification dated 16 August 1946 deleting the tea,
rubber and plumbago industries from the category of essential
services for the purposes of the Order. As no progress was made
to put on the Statute Book a new Ordinance to replace the exist-
ing Industrial Disputes (Conciliation) Ordinance designed to
appoint Conciliation Officers to settle industrial disputes and set
up industrial courts to deal with disputes which could not be so
settled, no systematic machinery existed for a time to settle labour
disputes on estates which had since then to be dealt with by ad hkoc
negotiations bétween the employer and the trade unions.

In 1946, Mr. Trevor D. Hulson, an active British trade
unionist, was appointed Trade Union Adviser with the
Government of Ceylon.

The Malayan Trade Unions Enactment and the Industrial
Courts Enactment were passed in March 1940 and 1941 respec-
tively. The former gave power to the Registrar to refuse regis-
tration to a union even if he thought that it was likely to be used
for unlawful purposes or purposes inconsistent with its rules; nor
was a right of appeal to the judiciary provided in cases of refusal
to allow registration. The Government of India’s request to pro-
vide a right of appeal was rejected.

The Malayan Governments, however, informed the Govern-
ment of India that they would consider any amendments which
might be felt necessary on the results of the administration of
the legislation. The Trade Union Enactment (F.M.S.) and
Ordinance (S.S.) of 1940 were brought into force from 1 April
1941. :

In Trinidad, under instructions from Lord Passfield, Secretary
of State for the Colonies, the Trade Union Ordinance was passed
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in 1930, but, unlike the Trade Disputes Act of England, the Trini-
dad Ordinance had omitted provisions safeguarding peaceful picket-
ing or giving immunity against action in toto. The Ordinance
was opposed by the Trinidad labour, and had since been prac-
tically inoperative. In Jamaica, states Tyson, though Indians as
such were not refused admission to trade unions, prejudice did
exist against them in the rank and file and the prescribed subscrip-
tion of 6 cts. per week had operated as a bar to Indians, who found it
extremely difficult to pay it. Actually, unions had been working in
spheres into which Indians had not entered, or were not welcomed
—work on the waterfront and other classes of heavy non-agricul-
tural labour.

Fiix

In Fiji the Industrial Association Ordinance XVIII of 1941
provided for the formation, registration and regulation of indus-
trial associations. Registration had been made compulsory and
the constitution and rules of the associations were required to
conform to the requirements set out in the Ordinance. The right to
form associations had been also extended to peasant farmers who
were not employers. The trade union movement had slowly gained
ground in 1946 as is obvious from the establishment of the Kisan
Sangh (Farmers’ Society), and Mazdur Sangh (Labourers’ So-
ciety). One of their demands is the right to choose their own
foremen or group leaders.

As regards Mauritius, the Hooper Committee recommended
the establishment of a Labour Department with facilities for col-
lective bargaining and machinery for the regulation of wages
through trade unions and conciliation boards. But in the strike
of dock workers in 1938 and subsequent strikes on sugar estates
at Port Louis, the Government broke the strikes by deporting and
quarantining the labour leaders. The Procureur-General pressed
into service even the magisterial courts. In the Trianon Estate
Strike case, the committing Magistrate used every summary method
in his power to break the strike, and even prevented the legal
advisers from having access to the strikers. But the Supreme
Court quashed the summary conviction of 19 strikers, set them
free and exhorted the magistracy to respect the rule of law. Again
in 1939, in flagrant violation of the Hooper recommendations, the
Government banned the Labourers’ Association of Dr Cure, which
had on its rolls more than thirty thousand Indian and Creole
workers. The Government also revised the penal code, denying
the workers the right to picket and peacefully persuade others to
lay down tools, for example, during the course of a strike.
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In accordance with the recommendation of the Hooper Com-
mission, the Industrial Associations Ordinance 1938 was passed
giving employers and employees alike the right to combine and
making provision for collective bargaining and the settlement of
disputes. In 1940 there were 48 registered associations of
workers and employers. This Ordinance also empowered the
Governor to appoint an Arbitration Court under certain circum-
stances when a dispute had not been otherwise settled. It also pro-
vides for the right to strike and similarly the right to lock-out
after a period of unsuccessful conciliation. This period was
reduced from 30 to 10 days in an amending Ordinance in 1941
which also permits peaceful picketing. Under Section 32 an
employer is prohibited from stipulating for a restriction of the
membership of an association among his employees and Section 33
protects to a certain extent the association and its officers from
actions for tort. In Ceylon, Malaya, and Trinidad, where trade
union law exists, labour had been largely prevented from benefit-
ing by it. In Ceylon, Indian labour had found it difficult to find
a place for its meetings. The Hatton Urban District Council areas,
the Fruithill Town, the Hatton Town, the Fernando Town, the
Dickoya Town and Darawella Ward belonged either to the plan-
ters or their dependants, while the local bodies and the owners.
of schools and theatres refused accommodation for holding meet-
ings for fear of reprisals from planters. As all the estate property
was considered private property, entry therein was considered a
trespass and defaulters were prosecuted. Social workers and labour
leaders were prevented under Sec. 3 of Ordinance XXXVIII of
1917 from entering the estates to do welfare work and organize
labour. Though the Ceylon Ordinance empowered persons autho-
rized by the Indian Agent to enter estates and conduct inquiries,
the planters’ journal contained a secret circular advising estates
not to allow even the Assistant Agent to conduct inquiries. Per-
sons trying to visit an estate were deemed intruders, and there
had been cases of guards opening fire on such intruders. For trying
to organize estate labour, Bracegirdle, an Australian, was arrested
and ordered to be deported, but the Chief Justice pronounced the
order to be illegal. The Secretary of State for the Colonies there-
upon passed an Order-in-Council empowering the Governor to enact
any legislation he liked by a mere message to the State Council.
Though the Seven-Point Agreement reduced the number and
magnitude of lightning strikes, its working proved satisfactory nei-
ther to the employers nor to the representatives of trade unions.
In December 1940 the All-Ceylon Indian Workers Federation
demanded that the Agreement be so amended as to make the
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appointment of a Board of Conciliation automatic on demand by
an aggrieved party and to recognize the right of entry into estates
of union officials. But the planters’ attitude was that there was no
such right but that permission would on application be granted at
the discretion of the Superintendents, provided certain conditions
were satisfied.

An order issued on 29 August 1942 under the Defence Regu-
lations prohibited the holding of public meetings with certain
areas without the prior permission of the Minister for Home
Affairs.

These specified areas included the Central, Sabaragamuwa and
Uva provinces containing the majority of Indian population. An
order published on 11 September said that no permission of the
Home Minister was necessary in respect of meetings relating to
food production, religious services etc., but meetings relating to
the welfare of labourers held at the instance of the trade unions
or others were not covered by the general exemptions.

In Malaya, any official of even a harmless labour organiza-
tion could be banished under the banishment enactment, and in
May 1941 a prominent social worker was deported under this
law.

In May 1941 grave labour disturbances occurred in Klang dis-
trict owing to the arrest under the Emergency Regulation of the
President of the Indian Klang District Union. The Malayan
Government took strong measures to suppress the strikes and firing
by the military took place. This resulted in five deaths and inju-
ries to several persons. The Agent of the Government of India
and the President of the Central Indian Association of Malaya
intervened in an attempt to pacify the labourers and appealed to
them to return to work. Their efforts were successful and the
labourers gradually resumed work on all estates. The trouble did
not, however, disappear altogether as the Malayan Government
adopted a stern attitude and the number of arrests under the
Emergency Regulation increased considerably. In all 198 per-
sons were prosecuted’on specific charges such as rioting, criminal
intimidation, criminal trespass and 393 were detained. But on
the advice of the Advisory Committee constituted under the
Emergency Regulation, some of the detenus were released uncon-
ditionally and others subject to conditions. Several persons were
also ordered to be deported. Necessary legal assistance was pro-
vided by the Government of India to the labourers arrested in
connexion with the disturbances.” The Government of India

7. Vide Review of Important Events for 1941-42, p. 17, para 22
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requested the colonial authorities to hold judicial inquiry into
the circumstances and causes of the strike. But the latter had
not seen their way to accept the suggestion. The Indian Govern-
ment also drew the attention of the colonial authorities to the
extreme resentment felt both in India and Malaya at the use of
Indian troops to crush the strikes of Indian labourers.

Again during February-April 1947, there were labour dis-
turbances and shootings on estates in the state of Kedah. They
were popularly known as the Bedong incident, the Bukit Sembilan
Estate incident and the Dublin Estate incident. The request of the
Indian Agent-General for official inquiry into the incidents was
ignored. Consequently the Malay Nationalist Party, the Pan-
Malayan Federation of Trade Unions, the Malayan Indian Congress
and other bodies together set up a Board of Inquiry under the
chairmanship of Mr. J. A. Thivy. After a very careful and com-
prehensive investigation, the Board came to the unanimous conclu-
sion that, though the three incidents occurred in three different
localities, separated by greai distances, yet there was a degree of
co-operation that amounted to collusion between the vested inte-
rests on the one hand and the police and the executive of the
Government on the other for suppressing the fundamental rights
of labour in Malaya.

Indian labour generally kept aloof from the terrorist movement
which began in May-June 1948. It has been officially admitted
that the number of Indians participating in the terrorist activities
in Malaya is less than one per cent.

Documents captured from terrorists testify to Indian dissocia-
tion from the terrorist movement. One such document released for
publication by the Malayan Government recently and purporting
to contain resolutions adopted at a meeting of the ‘State Commu-
nist Secretariat’ says of Indian labour in Malaya: °‘Indian
labourers in general do not understand what the object of our
present armed struggle is. Some of them. are afraid that if their
factories are destroyed, they will be unable to get work and will
become homeless.’” Two hundred to 300 were Indians out of a total
of about 7,000 who were in detention under the Emergency Regula-
tions. Some were arrested even on suspicion that, if free, they might
join the terrorists.

On 5 September, Mr. Malcolm Macdonald, the British
Commissioner-General in South-East Asia, said in Tokyo that the
Malayan Indian Congress had declared ‘uncompromising war’
against Communist terrorists. He added that 95 p.c. of the 12,000
Communists in 1947 were Chinese, of whom a great majority immi-
grated to Malaya in the last 20 to 25 years,
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Under the circumstances the execution of Ganapathi, Indian
President of the Pan-Malayan Federation of Trade Unions, shocked
Indian public opinion. Ganapathi was arrested on 1 March on a
charge of being in possession of arms and ammunition and sen-
tenced to death. Ganapathi told the Government of India Repre-
sentative, that he committed no act of violence, that he was
ill during his five months of hiding and he came out to
surrender at the nearest police station the revolver given to him
in the jungles for self-protection. He was arrested while resting
and he made no attempt to resist the arrest. Veeranesan, who suc-
ceeded Ganapathi as President, was also shot dead. Another
Indian, Sambasivam, is under sentence of death. He has appealed
to the Privy Council, as the Federation constitution provides for
such appeals. The Privy Council has admitted the appeal.

There were indiscriminate arrests of Indians under the Emer-
gency Regulation which provided for the arrest of anyone sus-
pected of having acted or likely to act in a manner prejudicial to
public safety or good order’. The living conditions in the deten-
tion camps were horrible. There were about 800 Indians in deten-
tion camps in September 1949.

In July 1948, the Government of India represented to the
British Government that measures to check unlawful activities
alone would not achieve the purpose and pleaded that some con-
crete steps should be taken simultaneously to improve the living
conditions of Indian labour so as to restrain them from any possible
tendency to participate in subversive activities.

Though most of the terrorists are Chinese, many of whom
were closely identified with the trade union movement until the
commencement of the Emergency, the average Chinese worker
is anxious to avoid being classed with such elements, while
Malays, a big racial group, had not yet provided an appreciable pro-
portion of the wage-earning section of the community. Thus 293
trade unions in Malaya with 178,834 members before the Emergency
dwindled to 160 trade unions with a membership of just over
40,000 in July 49. Hence Indians, who form the smallest of the racial
groups in Malaya, came to represent 62.5 p.c. of the total mem-
bership of all trade unions in Malaya.

With the banning, under the Emergency Regulations, of the Pan-
Malayan Federation of Trade Unions, to which a bulk of Indian
labour unions were affiliated, and the Communist leadership going
underground, the trade union activity came to a stop. With the
help of Mr. John Brasier, a British trade unionist and Trade Union
Adviser to the Government of Malaya, the union movement is being
built up as a counterblast to the Communist movement. Up to
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July 1949, Brasier had helped to organize 160 proper trade
unions. While the Ordinance so far in force recognized the right
of workers to organize themselves into trade unions, it is up to the
planters to accept and recognize these unions as a means of settling
the disputes with workers. Not all the planters had recognized
them as a medium of negotiation and settlement of the workers’
demands. Brasier said on 1 June 1949 that the planters were
hardly in a mood to talk and negotiate with the workers and that
this old method of colonialism must change. He trained up Mala-
yan nationals in trade union activity and some had been sent to
Britain for training.

With the declaration of the state of emergency in Malaya in
June 1948, the Communist-dominated Pan-Malayan Federation of
Trade Unions disintegrated. Consequently there had been no
central body to speak on behalf of all the workers and no direct
link with the Labour Members of the Legislative Council. Hence
a general conference representing about 80 p.c. of the unions in the
country was held in the middle of 1949 to find ways and means of
bringing the workers more closely in contact with Labour mem-
bers on the Federal Legislative Council. The Conference set up a
Committee of five to act as liaison between the trade unions, the
Labour members of the Federal Legislative Council and the
Labour Advisory Board. This decision was taken as a first step
to form a central organization for all Malaya in the place of the
PMF.T.U.

A less violent, more subtle and dangerous method adopted to
emasculate labour organization was to persuade the reactionaries’
having conflicting interests to take charge of trade unions. This
was intended to serve as a put-up show to the outside world.
Thus in Ceylon, the two registered trade unions in 1939 consisted
of the Kanganies only—The All Ceylon Head Kanganies Associa-
tion, Hatton, and the Indian Kanganies and Labourers Association
of Ceylon, Ratnapura.

In 1949 the Ceylon Indian Congress Labour Union, the
Ceylon Federation of Labour and the Industrial and Estate Work-
ers Union were the three big trade unions. The Ceylon Indian
Congress Labour Union had in June 1949 a membership of 109,622
out of a total trade union membership in Ceylon of 158,178. The
Union, though originally formed to protect Indian workers, is now
open to all irrespective of race and includes nearly 10,000 of other
races. But as the Union is not a consistent supporter of the Govern.
ment, it is not getting representation on Ceylon’s delegations to the
LL.O. etc.
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Non-recognition of real labour unions and labour leaders had
become a normal feature everywhere. The Manpower Citizens’
Association in British Guiana was not recognized by the sugar
planters till 1938. The Forster Commission of Trinidad proposed
to vest in the Labour Department discretion to withhold registration
if and when the credentials of persons organizing trade unions were
unsatisfactory. The Secretary of State for the Colonies stated in
the House of Commons that he proposed to encourage craft unions.
Mr. Bevan protesting against the proposal, criticized the labour
policy as follows:

The trade unions are to be organized on a craft basis; in
other words the workers in Trinidad are to be organized in a
type of union that minimizes and not maximizes their strength
....... In the next place, these trade unions are to be registered
....Those unions that are led by good boys will be regis-
tered and will negotiate with the employers, and those unions
which are led by bad boys, like Uriah Butler, will not be
registered at all, in other words you will have trade unions
that employers want.®

The leadership in the organization of labour was yet another
factor about which the planters were very particular for their own
reasons. They asserted that there should be no outside leader-
ship. This argument is not understandable, as the planters had
systematically suppressed all qualities of enterprise and leader-
ship, and had deliberately denied to workers the necessary educa-
tional and other equipment that produces natural leaders from
.amongst the workers themselves. In such circumstances, justice and
fair play require that till they were enabled to develop and show
qualities of leadership, they should be guided by others sincerely
working in their interests. Moreover, the labourers themselves,
apart from lack of educational equipment, feared to take initiative
in organization, as they were wholly dependent on wages for
their living, and the planters were too prone to suspect and dismiss
them immediately on finding any such initiative on their part.
Says the Indian Agent in Ceylon in his Report for 1939 :

In some cases, employers tried to meet the situation created
by the spread of the organizational movement among labourers
by trying to get rid of the ‘leaders’ who were canvassing
membership for Associations.?

Eviction worked hardship and, as there was no other home
or employer, the worker stuck to the estate, and the employer
charged him criminally with intent to cause annoyance to him.

8. Servant of India, 14 April 1938, p. 187.
9. Report of the Indian Agent for 1939, p. 28, para 54.
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It is significant that the number of criminal trespass cases
increased with the increase in the unrest on estates and the
increasing anxiety of the employers to meet the situation.!?
Both Mr. Ridley in 1940 and Major Orde-Brown in 1943 referred
to this aspect in Mauritius. The latter observed that, owing to their
outworn methods and obsolete prejudices, the subordinate staff
penalized employees who openly identified themselves with an
association by accepting office in it. The Moody Commission re-
commended in 1944 that in future it should be no part of the
Director of Labour’s duties to institute criminal prosecutions
against the workers or employers and that the functions of the
Director in relation to labour disturbances should be conciliatory
and advisory. It is well known that the Government had systema-
tically discouraged the idea of one industrial association of agricul-
tural workers for the whole island, for they feared that it would
become too powerful to be grappled by the Government. The
Moody Commission recommended more direct representation to
workers in the machinery of collective bargaining which would gua-
rantee better that any agreement reached would be fulfilled.

But owing to the uneducated nature of.labour and very low
bargaining power, besides other causes, the workers’ associations
had proved disappointing. There were also no sufficiently expe-
rienced public workers to organize and guide them.. The total lack
of faith in the Labour Department, referred to by the Moody Com-
mission, and the feeling of distrust of the impartiality of the magis-
tracy deciding labour disputes among Indian labour, referred to by
Ridley, were mainly responsible for' the failure of the associations.

While thus suppressing all possibilities of leadership from
labour itself, the planters expect that their more fortunate snd
gifted Indian brothers should not guide the workers, and dub
them as political agitators and outsiders who manufacture strikes
and disturbances. This theory had been exposed time and again.
The Chairman of the Planters Association stated: ¢Unless
there is room for dissatisfaction and unrest among labour, the out-
sider cannot get a hold on a contented labour force and I appeal
to the planters Up-Country to put their house in order, and remove
the causes of disaffection and unrest.1!

Referring to the allegation that labour troubles have been ins-
tigated mainly if not entirely for the purpose of exploiting the
sugar industry, Tyson stated in 1938 :

The allegations to which reference has been made above are
not recent improvisations, but were being made long before

10. Ibid., p. 29.
11. Ibid, p. 27.
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there were any trade unions in the colony, and it is difficult
to believe that any outside element, even if it had greater access
to ‘labour’ than the present trade union officials seem to have,
would have been able to revive them as grievances if there
was not considerable substance in them still.!2

In fact, the Forster Commission of Trinidad, who stated that
the immediate cause of the outbreak of labour troubles in Trinidad
was the labour leader Uriah Butler, had themselves concluded
that in the light of all the circumstances it was a matter for sur-
prise that Butler did not secure more support than was actually the
case. Yet on the same ground of outside leadership Dr Cure’s
Labour Association in Mauritius was banned and others like the
Manpower Citizens’ Association in British Guiana were still
suspected and discountenanced.

The provision for the registration of trade unions was also
operating adversely in the organization of labour. The workers
feared that registration would make their membership public, and
the planters would victimize them. In Ceylon, many of the Indian
Kanganies who depended upon the goodwill of the planters had
allowed themselves to become the instruments in the victimization
of labour. The Indian Agent refers to cases, wherein ‘ attempts at
association by resort to such means as securing the dismissal of
‘“leaders ” had provoked insipient strikes.’13

Under the Societies Registration Ordinance passed in August
1949 all societies in the Malayan Federation were called upon to
register themselves before 1 October, failing which, without express
exemption for which they should apply before the same date, they
would automatically become unlawful and their office-bearers
would become liable to imprisonment and fine. The Malayan Indian
Congress has applied for exemption as it felt that political organi-
zations should not be called upon to register themselves. In view
of the refusal for exemption to the Malayan Nationalist Party, it is
doubtful if it will be exempted.

A judicial decision of far-reaching significance was delivered
in 1947 by the Chief Justice of the Malayan Union in an important
appeal from labour. In July 1947, tappers in several estates struck
work for three days to register their protest against a 20 p.c. cut
in the contract rates effected on the ground of low prices of rubber
then prevailing. One estate owner refused to re-employ four tap-
pers who then appealed for redress to the Deputy Commissioner
of Labour. The latter held that the estate owner had dismissed the
tappers and should pay one month’s wages in lieu of notice. On

12. Op. Cit, para 31.
13. Vide Indian Agent’s Report for 1939, p. 27,
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appeal from the estate owner, the Chief Justice reversed the de-
cision of the Deputy Commissioner and held that the workers were
not, as found by the Deputy Commissioner, dismissed. Since they
had absented themselves from work without reasonable excuse,
they had broken their agreements with the employer and the latter
need not re-employ the workers who had struck work for three
days after full notice. After this decision, it was feared that any
employer could refuse to re-engage a worker after a strike, even
though the strike might be legal, and consequently the decision
might nullify even the limited recognition of the rights of labour
secured after a strenuous struggle.

The communal turn given to the labour movement in Ceylon
and elsewhere had necessitated separate labour organizations for
Indians as the Ceylon Indian Workers Federation. In Ceylon the
Sinhalese labour leaders joined hands with the planters against
Indian labour to secure concessions to Sinhalese labour. They also
joined hands with the government and exerted pressure on private
employers to keep out Indian workers from factories, workshops
and other places of business. This breach in the labour front,
thrust on Indian labour by interested politicians, was another de-
plorable spectacle, which Indians were forced to witness. The
Indian labour contractors in Ceylon, Malaya and Burma had them-
selves become the instrument for this discrimination against and
exclusion of Indian workers.

In 1946, however, composite trade unions consisting of the
Indian, Chinese and Malayan labour emerged in Malaya to the
general benefit of trade union organization.

The planters should realize that they could not shut their
labour out from the world outside for all time, and that the pro-
gressive ideals were bound to prevail in proportion to the violent
attempts at their suppression. The employers must concede to
labour what they reasonably claim and have acquired for them-
selves. Moreover, it is in their own interest to allow labour to
organize itself, for they could negotiate in case of differences with
a definite party. The Forster Commission wrote that the true
origin of the disturbances must be traced to the more or less gene-
ral sense of dissatisfaction for which there was no adequate
means of articulation through recognized machinery of collective
bargaining. The Controller of Labour in Ceylon had pointed out :

As far as Labour is concerned, the right to combine for
mutual benefit is internationally recognized as one of Labour’s
fundamental rights. If an attempt is made to oppose such de-
velopment, it is abundantly clear that the opposition is bound
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to fail and harmonious relations between employers and em-
ployees are likely to be seriously jeopardized.!4

So the wise attitude is, as suggested by Tyson, the patient exten-
sion to the movement of a helping hand by the colonial govern-
ments, preferably through an expert Labour Department. Labour
is no longer prepared to take what the employer chooses to give,
and it wishes to be assured that it is having a fair share of the pro-
ceeds of the industry, whatever it may be. The wages question
itself can be finally solved only by a healthy development of trade
unionism. The Labour Adviser to the Secretary of State for the
Colonies testifies to this fact when he states, referring to the limita-
tions of minimum wage legislation in the West Indies, that such
legislation
is serving a very useful purpose, particularly in the un-
organized industries, where depressed conditions exist; therc
is, in some parts, however, a tendency to rely upon it too
widely. The evolution of effective trade unions and the intro-

duction of collective bargaining should eventually eliminate
what must be at best a cumbrous and inconvenient device.l®

In 1949, the Commission which was appointed with Lord Soulbury
as chairman to inquire into the working of the sugar industry in
Trinidad, including wages structure and working conditions, pub-
lished its report. The Commission found that the cane farmers
were taking no steps to increase the productivity of their fields,
that half the population of Trinidad is unable to read or write and
that many of the farmers are unable to calculate the amount of
money they should receive for the cane. They came to the con-
clusion that a strong and representative body capable of represent-
ing the interests of cane farmers and of undertaking negotiations
on their behalf was an urgent necessity.

The West Indies Royal Commission of 1938 made recommen-
dations to strengthen labour organization, notably the appoint-
ment of a Labour Adviser on the staff of the West Indian Welfare
Fund and the establishment of a Labour Department in the
Colonial Office. ,

In his Report entitled Trade Union Organization and Industrial
Relations (Col. No. 215,1947) F. W. Dalley, who was deputed by the
Secretary of State for the Colonies to inquire into the strikes and
disturbances in Trinidad, has suggested in 1947 the establishment
of trade boards and urged greater contact between the British and
West Indian trade unions and especially the training of the latter’s
officers in Great Britain.

14. Ibid., p. 27.
15. Vide International Labour Review, Vol. XLI, No. 5, May 1940, p. 524.



LABOUR LEGISLATION AND WELFARE 121

The Governments should implement these recommendations

relating to the right of association of workers, not only in the

interests of labour, but also of capital and of the economic deve-
lopment of the countries concerned.

LAND SETTLEMENT

Land settlement had always been the natural basis of coloni-
zation all over the world, though many auxiliary facilities and
activities are also essential. But in the several schemes of Indian
immigration put forward by the Indian immigrant countries, the
Indian was required as a daily paid worker and not as a settler.

The General Labour Committee of 1920 of Malaya recommend-
ed a colonization scheme under which the government was to set
aside suitable areas and subsidize the production of certain land
products to be specified by the government. But the employers
turned away from land settlement, and suggested settlement on
estate lands, their main object being to get independent of labour
supply from India as soon as possible. This settlement on estate
land is only a grandiloquent term for the provision of small vege-
table plots which were really subsistence plots meant {o turn away
labour in times of distress or slump. The Indian Agent had stated
that this attempt was but a precaution against possible restriction
or stoppage of assisted emigration from India, and that the chief
objection to this was that it would fetter the freedom of labour.1é

In British Guiana too, the Governor’s scheme of 1920 discri-
minated in the matter of rewards and grants of land against the
old settlers as well as the new immigrants who would on arrival,
instead of working under planters, straightaway purchase or lease
lands and commence farming on their own account. The Governor
stated :

From the correspondence and discussions which have taken
place since the original scheme was put forward in England and
in India, it would appear that there has been a tendency to lose
sight of the colonization aspect and to deal with it almost
entirely, if not entirely, as a plan for obtaining labour, the
prospect of land grants being held out as an inducement to the
labour.17

The sugar planters and others now fully realized the difficul-
ties in the way of a purely labour scheme, and it is the policy
of this Government that in any effort to supply in the general
labour market from India, the colony must begin by frankly

16. Vide Report of the Indian Agent for 1936, p. 25, para 44.

17. Vide Emigration to British Guiana: Collection of Papers Placed
Before the Standing Emigration Committee 1924, p. 13, para 13,

I 16
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accepting and advocating a scheme which is primarily one of
colonization. The original proposals of the colony should be
clearly reaffirmed as soon as possible.!8

But in 1938, Tyson expressed the Indian apprehension in
the West Indies that the sugar interests were generally disposed
to resist or even to wreck land settlement schemes though he did
not underrate the obstacles in the way of the inauguration of a
large number of land settlement schemes.!® The McNeil-Chiman-
lal Deputation report pleaded that efforts should be made to pro-
vide Crown lands, the occupants being selected by the officers of
the Immigration Department, and that the Government should rot
merely survey and sell land but manage land settlements, and that
for this purpose the Government should have ready for yearly
assignment from 1,000 to 1,500 acres. The Pillai-Tiwari Deputation
also pleaded for suitable small holdings in localities and under condi-
tions in which an average small holder could make good. Yet the
aim of the planters was ‘too often to acquire complete control over
the labour market by means of regulations and administrative
measures which aimed at compelling the coolie to re-engage him-
self on the expiry of his indenture rather than encouraging free
settlers.”? This reactionary attitude was adopted despite the
reports of Dr. Duff in 1906-08, and the Sanderson Committee who
expressed the opinion that Indians would form the very beaw ideal
of settlers for tropical countries. On the pressure of planters, the
Britisn Guiana Government gave up its plans for Indian coloniza-
tion, and the government even declined to commute the repatria-
tion rights for land settlement, and utilized for other purposes the
Immigration Fund of 455,000 dollars instead of on Indian land
settlement. The financial and other difficulties vanished in respect
of Jewish refugees, and the Government promised to lease more
than 10,000 sq. miles for Jewish settlement. The Government’s
reason for denying the rvight of commutation to Indians was the
fear that commutation would to some extent deplete the labour
available to sugar planters at the then existing wage level.

The same consideration, besides the political policy of placat-
ing the Malay population as against the increasing influence of the
Chinese and the Indians, had led to the system of Malay Reservation
Areas in the Federated Malay States, Johore, Kedah etc. where
more than three-fourths of the Malayan Indian population lived.
The aggravating factor in this policy was that the most recent im-

18. Ibid., p. 14.
19. Op. Cit., p. 22, C. L
20. Ibid., p. 41,
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migrant Malays from the Dutch Indies were accorded equal re-
cognition with the native Malays, and were made eligible to hold
land in reservations, while Indians, though settled for generations,
were rigorously excluded. The Javaneése settlements were all
gazetted as Malay Reservations, the term ‘ Malay ’ having been de-
fined as ‘ any person belonging to any Malayan race, who habitual-
ly spoke the Malay language and professed the Muslim religion.’
As most of the cultivable lands were reserved for the Malays under
the Malay Reservation Enactments, any real scheme of land set-
tlement in Malaya for the immigrant Indians was bound to be
shattered on the rock of this policy for the reservation of land for
the Malays only. 2

The policy and administration of the Land Development Ordi-
nance in Ceylon passed by the Pan-Sinhalese Ministry show the
same tendency on the part of the Sinhalese professional class. This
policy being beneficial to them, the planters here, as in Malaya and
elsewhere, did not interfere in favour of Indian labour. The Ordi-
nance provided for the mapping out of Crown lands and their alie-
nation for settlement by the peasants and middle class Ceylonese.
In the Ceylon National Congress circles it was felt that the Indian
estate labourers enjoying the State Council franchise should be
compelled to pay the village committee tax. But later the proposal
was dropped on the ground that if the Indian labourer paid the vil-
lage committee tax, he would claim the right for lands in the vil-
lage. Thus all attempts were made to prevent the permanent land
settlement of Indians.

The Knavesmere estate incident confirms this impression. In
pursuance of the Land Development Scheme, notice was served on
about 400 Indian workers on the Knavesmere estate (Kegalle Dis-
trict) to leave the estate by 30 April 1946. They had been living
on it for a number of years, in some cases 30, with no contact
with India and knowing no home other than the estate. The atti-
tude to treat them as mere chattels and creatures of convenience
and exclude them from selection as allottees, in spite of their abid-
ing interest in Ceylon by virtue of their long connexion with it
roused widespread resentment. The move was interpreted as
a part of the plan to liquidate Indians as and when convenient.

The Ceylon Indian Congress represented that if the Govern-
ment agreed to extend allotments to Indians on the basis of five
years’ residence on the estate, the rest of the Indian labourers
would be advised to vacate the estate lines. They proved statisti-
cally that, on this basis, allotments had to be made only to 80 out

21. Vide Neelakandha lyer, p. 43.
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of 125 families, leaving 195 more allotments, i.e., two-thirds of land
on the estate to Sinhalese peasants. The portentous fact that not
even one Indian labourer had been considered to be entitled to
continue on the land filled them with apprehension of possible
wholesale evictions from the other estates as well. The notice for
en masse eviction struck them with fear that, in the absence of vil-
lages for Indian workers to settle in, large sections of them might
be forced to become vagrants in the streets of Ceylon to be re-
patriated to India. They remonstrated that, instead of uprooting
them from their homes and transplanting them elsewhere, the gov-
ernment should settle the Sinhalese on the lands reserved for
Indians. In this connexion they referred to Prime Minister Sena-
nayake’s admission that three-fifths of the land in Ceylon had becn
lying uncultivated and uninhabited.

It was stated on behalf of the government that under the Land
Development Scheme only those with a Ceylon domicile of origin
and permanent residence in one of the prescribed villages were
cligible for selection and that resident estate workers, whether
Indian or Ceylonese, had no such permanent residence and were
not eligible for allotments under the scheimne. On 1 June 1946, the
workers on the estate were offered their wages and discharge cer-
tificates. Indian workers declined to receive their discharge cer-
tificates or leave the estate. They decided to remain peacefully on
it even though without work. The Ceylon Government instituted
legal proceedings for criminal trespass against all workers served
with notice. Indians declared Hartal on 4 June and strikes took place
in which 125,000 workers on estates joined. The Government of
India, through their Representative, protested against Ceylon’s at-
titude.

The Government of India conveyed to the Government of
Ceylon their earnest desire to have an amicable settlement with
Ceylon on all outstanding issues and urged that no ejection of
Indian workers from Knavesmere estate should take place until
negotiations were resumed.

After five months, the dispute was settled. The Government
of Ceylon agreed to give the Indian labourers active assistance to
effect their transfer to neighbouring estates and to grant free par-
don to those convicted of criminal trespass, after the completion
of such transfer. The Prime Minister of Ceylon also stated that
according to the existing programme of acquisition and the pro-
cedure being adopted in future acquisitions, there would be no
need for the Ceylon Government to evict estate labourers during
the period which was likely to elapse before the negotiations be-
tween the two governments were resumed. He thus attempted
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to meet the apprehension of Indian estate workers that rapid exe-
cution would lead to large numbers of them being deprived of
home and employment. This new procedure mentioned had re-
ference to his decision to take over in future only those estates
whose owners gave vacant possession. The Prime Minister also
agreed that the quitting of the estate would be without prejudice
to the claims of Indians in Ceylon (including resident estate
workers) to participate in the benefits of the policy of the schernes
of village expansion, though he did not at the same time agree that
these claims could be allowed or even that they were justified.
The estate workers agreed to these assurances and left the estate.

One sequel to this incident was the preparation of an Ordi-
nance by the Government of Ceylon to evict estate labourers who,
after the expiry of their contract of service, continued to remain
in possession of the estate line rooms. The object was to provide
a simple and expeditious machinery to deal with incidents like
the Knavesmere estate incident.

The Fiji planters and the Fiji Government did not lag behind
in the matter. In December 1919 the Fiji Government sent a de-
putation to India with a scheme for Indian colonization. But the
subsequent fall in sugar price dispensed with the labour exigencies
and so they subsequently gave up all ideas of land settlement
schemes.

The planters had, even in the few cases in Malaya, Ceylon and
British Guiana, where they granted small plots of land to Indians,
made the insecurity of tenure an invariable feature in order to
maintain their grip on labour. It was not, therefore, surprising that
as a rule the labourers were not very keen on developing their al-
lotments. 212 Tyson says of British Guiana that the hardship
arising out of insecurity of tenure, both of tenements and of al-
lotments, is unquestionable, and it is intensified in times when a
glut of labour renders the management all-powerful.2?

In regard to Jamaica he states that he was told that in the past
when Indians were given land in lieu of repatriation rights, the
land granted to them was often located in the mountains and was
unsuitable for settlement both in itself and for marketing facili-
ties.

In Trinidad until 1876 grants of land were made in lieu of re-
turn passages, but the policy changed since then. The McNeil-
Chimanlal Deputation recommended in 1915 that except for special

21a. Report of the Indian Agent in Malaya for 1934, p. 14, para 30.
22, Op. Cit., Section II, Conclusions, para 20 (vi),
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reasons no immigrants should be allotted to estates that did not
provide small plots, 222

The recommendation was not implemented. Trinidad Indians
had been agitating for a long time for land settlement, and they
urged on the West India Royal Commission the necessity for the
establishment of a land settlement scheme for time-expired immi-
grants who were able-bodied and who were not desirous of re-
turning to India. Indians who emigrated to Trinidad were also
mostly agricultural labourers and peasant farmers. So land set-
tlements would be really beneficial to them. According to Tyson,
there were also areas in the island eminently suited to the crops
which the Indians excelled in growing. The Forster Commission
found (Paras 153-159) that the extension of land settlement was
of paramount importance to the colony and unequivocally affirmed
that such a plan would offer the best prospects for the welfare of
the West Indies in future. The Wortley Committee appointed
by the Trinidad Government to investigate into the schemes of
land settlement recommended land seitlement on a 25-year lease
basis. Between 1927 and 1931 as many as 6,203 Indians received
10,934 acres of Crown land. The collapse of the cocoa indusiry
and the partial modification of the International Sugar Agreement
of 1937 on the position of the sugar industry of the colony had con-
vinced the Trinidad Land Settlement Committee of the necessity
for the evolution of a land settlement policy suited to local needs.
The Committee said that there was still a strong urge to own land,
whether it be for speculation, for the growth of food crops, for cul-
tivation of export crops or for a family homestead.

The abolition of the indenture system proved a ‘blow to the
Colony’ of British Guiana. A deputation was sent to Britain to
lay before His Majesty’s Government the urgent labour require-
ments of the colony. On advice from the Colonial Office, the
Deputation came to India to ascertain whether a scheme for the
colonization of British Guiana through assisted emigration from
India would receive the approval of the Indian Legislative As-
sembly. A scheme was also laid before a Committee of the As-
sembly appointed under Surendranath Banerjee’s chairman-
ship, conceding to Indian immigrants equal rights with other
British subjects but making three years’ service in the colony
obligatory. Later the scheme was modified by the Governor de-
leting this obligation but making it clear that though they favoured
land settlement, they would not be able to encourage large-scale

22a. Report of the Government of India on the Conditions of the Indian
Immigrants in British Colonies and Surinam by McNeil. and Chimanlal, Part
I, 1915, CD. 7744, p. 21.
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colonization in the colony. In the meantime the Government of
India sent the Keatinge-Pillai-Tiwari Deputation to inquire into
the conditions of life and labour in British Guiana and examine
the suitability of the proposed scheme. The Deputation recom-
mended that provision of suitable land for resident Indians and
prospective Indian immigrants and improved domestic water sup-
ply and sanitation in the areas of settlement should be made a con-
dition precedent to the acceptance of any colonization scheme.

The colonial government could not come to a speedy and defi-
nite agreement in regard to a scheme for colonization by means
of assisted emigration from India. In 1925 the Government of
India deputed Maharaj Singh to report on the scheme pro-
posed by the colonial government. Agreeing fully with the conclu-
sions of the Keatinge-Pillai-Tiwari Deputation, he suggested that in
the first instance only about 500 families should emigrate as an expe-
riment which should be financed both from the Colonization and
Immigration Funds. In order to enable the development of small
holdings, it was suggested that the Colonization Board and
the Land Settlement Commission should allot 5 acres of land
per family and that the cultivator could be employed in public works
or on sugar estates as the cultivation of this small parcel of land
would neither require whole-time preoccupation of the settler nor
would suffice to support his family. Emphasizing the need for careful
selection of the Indian immigrants, Maharaj Singh recommended
that recruitment be chiefly made from the cultivating class in rice
and sugarcane areas of India and that an officer of the provincial
government in India in whose jurisdiction the port of embarka-
tion lay should be deputed to help the Recruiting Officer in their
selection.

A detailed estimate of the scheme showed that the initial cost of
settling the 500 families would be £127,000. The colonial govern-
ment felt that this cost was beyond their financial resources and
also that the conditions for recruitment were too drastic from the
employers’ standpoint. In the meantime the Report of the British
Guiana Commission 1927 was published. While agreeing with
the view of all the parties in the colony that it was eminently
suitable for Indian colonization, the Commission advised the
government not to embark on the proposed Indian colonization
scheme without first attempting to recruit labour from the neigh-
bouring territories, particularly Jamaica and Barbados. Conse-
quently, the colonial government abandoned the idea of promoting
Indian emigration and asked the Commissioner of Lands and Mines
and the Deputy Director of Agriculture to make an agricultural
survey to explore the possibility of colonization by immigrants
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from the other territories of the West Indies. In 1933, these offi-
cers made several proposals for judicious introduction of skilled
farmers for cultivation of sugarcane and -general crops. Thus the
idea of settlement and colonization by Indians came to an end.

In spite of the attempts to prevent the permanent land set-
tlement of Indians in the colonies, the immediate indispensability
of Indian estate and other agricultural labour, as also the force
of their just and rightful claims, had led to certain land settle-
ment schemes. But the insecurity of tenure, coupled with the
very small nature of the plots, besides the high rents charged in
certain cases, damped the enthusiasm of the Indian labourer to cul-
tivate and improve the land. Thus, many of the plots granted
remained largely unproductive. The tenant farming system at
prohibitive rents as under the Colonial Sugar Refining Company
in Fiji, and on the plantations in British Guiana, detracted consi-
derably from the usefulness of independent farming.

Schemes for land settlement of Indians will succeed only when
they are controlled and managed by government and are introduced
as a counter-attraction to repatriation. The land on which Indians
are to be settled must be Crown land. The land settlement scheme
should go hand in hand with government protection of crops by
the securing of a market at home or abroad for the purchase of
the locally grown products. Also, any scheme of land settlement
of peasant families should give them facilities to become indepen-
dent farmers.

The Rt. Hon. Sastri stated in reference to Indian labour in
Malaya that, while full use of garden allotments on estates should
be encouraged by all possible means, any settlement of Indian
labourers should be by means of a permanent title held only from
the government and not from any private owner. Thus the land must
be originally allotted by government and should provide for com-
plete independence for its owner from control by the estate in
which he was employed ; besides he must have liberty of move-
ment and there must be no scope for the suggestion that he
was tied to a particulat estate. Such schemes must be sponsored
by governments alone. The Bagan-Serai and Chua land settle-
ments in Malaya worked successfully for some years and the Indian
Agent wrote :

The irresistible conclusion from the working of these two
experiments is that if a labour settlement is to succeed, the
land should be Government land in between rubber estates,
so that the settlers can hold the land directly under Govern-
ment and can have a reasonable security of tenure, and they
can always earn their living by working on the neighbouring
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estates, devoting only their spare time to developing their
holdings.®

Tyson recommended in regard to British Guiana similar gov-
ernment-controlled land settlement schemes. He also added
that participation in such a scheme should not be confined to those
who have a right of repatriation and must provide for mixed farm-
ing, the settler being given land for a house and a vegetable crop,
another plot for growing rice, and facilities in a third area for
grazing cattle ; and that settlements should be established as near
as possible to working sugar estates so that the settler might sup-
plement his income by occasional ‘ task’ work. Medical facilities,
sanitary supervision, drainage, and irrigation should be the con-
cern of the government which should undertake these departmen-
tally, recovering the cost from the settlers rather than merely
exercising the power of control.

The Rt. Hon. Sastri referring to the Sungei Ujong settle-
ment on a private estate in Malaya stated that a venture of that
kind on privately owned land was probably a mistake. Turning to
the government Chua settlement, he suggested that the govern-
ment should consider the possibility of taking over the area
covered by the Sungei Ujong settlemeni and issuing permanent
titles there, as in the case of Chua settlement. The Trinidad Land
Settlement Committee also stated that the government settlements
were the cheapest and simplest method of obtaining land and there
had been an increasing demand for an extension of the land settle-
ment scheme recommended by the Committee appointed by govern-
ment in 1932, which was of the opinion that the extension of land
seltlement was a matter of paramount importance in a colony which
is essentially agricultural.

The question may also be considered whether the outright sale
of land would not be better than the tenant-farming system.
Peasant proprietorship alone will achieve the purpose of land set-
tlement, as the landlord system is wrong in principle, for loyalty
to the landlord does not foster loyalty to the land. But the Royal
Commission on Trinidad Riots recommended (Paras 153-159) that
long leases should be preferred to outright sales of land to pros-
pective settlers. The Wortley Committee endorsed this recom-
mendation, thus postulating the necessity for landlords and tenants
while peasant proprietorship has been the primary incentive of
agricultural activity.

It may be argued that acquisition of land under land settle-
ment schemes by Indians would deprive the natives of their lands.

23. Vide Report of the Indian Agent for 1936, p. 25, para 44.
.17
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But as Sir Samuel Wilson had testified in respect of Malaya,
Indians did not claim land settlement to the detriment of the indi-
genous communities ; ‘ what they object to is the discrimination
in principle and the extension of the preferential treatment to
emigrant Malays from the Dutch Archipelago who are Dutch sub-
jects,'24

Subject to the policy of reservation of sufficient lands
for natives' needs, Indians should be given opportunities for land
settlement. Moreover, there are vast tracts of land still awaiting
development and the agricultural ability of Indians will prove an
asset in the economic development of the colonies. According to
the British Guiana Commissior: of 1927, even in the fertile coastal
land there was an area of over 1 million acres capable of effec-
tive settlement, and in the hinterland, an area of 66,000 sq. miles of
undeveloped forest, and 27,000 sq. miles of savannah. In 1933 the
Hon. Mr. J. Mullin and Captain F. Burnett, appointed by the gov-
ernment of British Guiana to carry out an agricultural survey of
the areas suitable for land settlemeni and colonization, reportied
that there was much to be said for a system of infiltration leading
to settlement, Referring to land settlement according to the Original
Colonization Report (Imperial Colonization), the colonial Gover-
nor stated: ‘While contemplating other probabilities, such as the
importation of Indian hillmen accustomed to timber cutting and
similar heavy work, the object of the scheme is primarily a coast
settlement exclusively by agricultural families. '3

Maharaj Singh estimated in 1925 that in Mauritius about
12,000 acres were available for cane cultivation. Tyson had
suggested that the uncultivated marshy land at the Westmore-
land end of Jamaica was best suited for the Indian traditional
occupation of rice growing. The Governor of Kenya stated in
1907 that the coastline and tracts north of Makinder and in Kavi-
rando and west of Fort Ternan, which were unfit for White
settlement, should be settled by Indians. But these being native
areas Indians could, not take away lands from them, when there
was plenty of land outside. But the fact remains that the Govern-
nor had recognized the usefulness of settling Indians on land.

After 1925, Germans were permitted to return to their unsold
estates in Tanganyika and within four years they were able to
possess about 350 holdings. Yet Lord Milner’s proposal for agri-
cultural settlement by demobilized Indian soldiers was rejected.

24, Report by Brigadier-General Sir Samuel Wilson on his visit to

Malaya (1932), p. 27.
25. Immigration to British Guiana: Collection of Papers, p. 12, para 8.
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This attitude led to a decrease in Indian acreage of agricultural
and pastoral land from 327,000 in 1931 to 283,000 in 1936.

The West India Royal Commission 1938 formulated in its
recommendations the establishment of ‘ an orderly plan for settling
a considerable number of people on the land as small holders and
providing them with certain forms of assistance.”? Extensive
settlement was first suggested as a solution for the problem of
the surplus population on estates. The Labour Adviser to the Sec-
retary of State for the Colonies held that it was necessary to
broaden the economic basis of support for the estate worker by the
settlement as independent peasant farmers of those at present inter-
mittently employed. He holds that the change would to a large
measure restore the elasticity of supply, the lack of which is so
largely responsible for the present position. Any return of pros-
perity would entail an increase in wages to attract the peasant to
additional work ; alternatively the misfortunes of the industry
would no longer involve the majority of the employees in disaster,
since they would at least have a partial alternative in their own
produce.??

Land settlement will also relieve under-employment in towns,
the population of which is now swollen by workers unable to main-
tain themselves on land. It will also facilitate housing and other
welfare programmes on estates, as labour force is reduced to rea-
sonable limits. The colonial governments and the employers will
be doing but bare justice in facilitating the land settlement of
Indian workers, who have spent the best part of their lives in
transforming the marshes and jungles into smiling estates and fields.

CONCILIATION AND ARBITRATION MACHINERY

Till a few years ago there was no arbitration machinery for
the settlement of disputes between the employers and workers.
Recently, however, some of the colonial governments had passed
laws providing for such machinery. But in several of these cases,
the beneficial provisions were being evaded or rendered ineffec-
tive. In Malaya the Industrial Conciliation Ordinance made pro-
vision for the settlement of disputes in three ways, viz., through
(i) Industrial Courts, (ii) Arbitration Boards appointed by the
Governor or High Commissioner, and (iii) Arbitration Boards
remotely resembling the Whitley Councils. In Ceylon, the Indus-
trial Disputes Conciliation Ordinance III of 1931 was passed to
provide for investigation and settlement of industrial disputes.

26. International Labour Review, Vol. XLI, No. 5, May 1940, p. 521.
27. Ibid,
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This Ordinance enabled the Controller of Labour to intervene in
labour disputes and provide for the settlement of disputes by the
appointment of Conciliation Boards. A significant clause in this
Ordinance was an agreement formerly made between the parties
to a dispute which might under the Ordinance be enforced by
prosecution in the police court, until either of the parties had
formally repudiated the settlement arrived at.

The Essential Services (Avoidance of Strikes and Lock-Outs)
Order 1942 says that no person could commence or continue or
participate in or do any act in furtherance of any strike or lock-
out in the tea and rubber industries and in other essential
services ; and it is obligatory on employers and employees alike to
notify all trade disputes to the Controller of Labour. Under the
Order, on bheing notified of a trade dispute, the Controller of
Labour would transmit the petition to a tribunal whose findings
would constitute an award binding on the parties. It prohibits the
employers from employing any workmen in any essential services
on terms of employment less favourable than the recognized terms
and conditions of employment which include terms arrived at by
an agreement in settlement of a trade dispute. Under the above
Order, three cases of trade disputes were referred by the Controller
of Labour to a district judge for adjudication during the year 1942.
‘Two Conciliation Boards which were appointed in 1941 to
inquire into trade disputes arising from the discharge of cer-
tain labourers submitted their reports in January 1942. In both
cases the managements concerned repeated their recommendations
for the reinstatement of the labourers. In 1943, awards were made
in 14 cases. The Seven-Point Agreement continued to govern the
procedure for the settlement of disputes by conciliation in 1943 and
1944, The Ceylon Estates Employers’ Federation, inaugurated in
July 1944, became the body responsible for negotiations on behalf
of the planting employers.

The Industrial Disputes ( Conciliation and Arbitration ) Ordi-
nance XIX of 1941 provided for the investigation and settlement
of industrial disputes. If no machinery for settlement existed in
any particular industry in which a dispute might occur, the Gov-
ernor had the power to bring the parties together or refer the mat-
ter to a Conciliation Board for settlement. But in case the conci-
liation methods failed or if the parties so requested, the Governor-
in-Council might require the parties to submit their dispute to
a Court of Arbitration, whose decision would be binding on both
the parties.

In West Indies, in anticipation of Royal Commission recom-
mendations, the Trade Disputes ( Arbitration and Inquiry ) Ordi-
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nances were passed in Trinidad and Jamaica. The Trinidad Ordi-
nance repealed the 1920 Ordinance. This new Ordinance em-
powered the Governor, in case of a labour dispute, to refer the
matter, with the consent of the parties to the dispute, to an Arbi-
tration Tribunal, which might be one arbitrator sitting alone or
with assessors nominated in equal number by the employers and
workers, with an independent Chairman. Though the Ordinance
of 1920 provided for the constitution of an Industrial Court. the
Ordinance was never brought into operation. Referring to this
Ordinance the Forster Commission observed :

We understand that shortly after the passing of this Ordi-
nance, a president was in fact appointed ; no court was estab-
lished however ; the appointed president never functioned and
the ordinance has remained inoperative to the present day.
It is clear to us that at no time has the Industrial Court Ordi-
nance been regarded as a serious factor in the colony’s indus-
trial system ( para 61).

The Commission recommended the immediate establishment of
Industrial Courts. They stated that for the successful functioning
of these Courts, two conditions must be fulfilled. Firstly, the panels
of Industrial Courts should not develop themselves into per-
manent bodies of assessors who had no contact with the problem
of industry or labour, but the endeavour must be to create institu-
tions like the Whitley Councils of Great Britain. Secondly, the
Chairman of the Court must be one who was absolutely disinter-
ested and he should be appointed from outside the colony. They
asserted that, if the final decision was left to a tribunal constituted
entirely of local persons, it was likely to be suspected both by the
employers and employees, and it was therefore essential that a
person of required experience and standing should be appointed
from outside the colony to act as President. Besides these two
recommendations, it appeared desirable that the president should
be drawn from the Judges of a High Court. In British Guiana
only immigration authorities and managers of neighbouring estates
acted as arbitrators. The Pillai-Tiwari Report recommended the
constitution of a Board of Arbitration composed of members who
on account of their impartiality and independence would be ac-
ceptable to both parties.

Labour Ordinance II of 1942 provides for the appointment of
a Commissioner of Labour for the regulation of the relations be-
tween the employers and employees and for the settlement of differ-
ences between them. This Ordinance replaces the Apprenticeship
Ordinance 1854, the Employers and Servants Ordinance 1853, and
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the Accidents Investigation Ordinance 1900, all of which contain-
ed many obsolete provisions. It endeavours to bring the three
colonial labour regulations in line with modern conceptions and
standards of labour legislation. Some suggestions made by the
Government of India were incorporated in it.

In regard to Mauritius, the Moody Commission recommended
in 1944 formation of Regional Industrial Committees of workmen’s
representatives, along with the establishment of Conciliation
Boards and an Arbitration Tribunal to which, in the event of con-
ciliation failing, the parties could, by agreement, refer their dis-
pute. They also recommended powers to the Governor to order
the parties to submit their dispute to the Arbitration Tribunal for
a decision which would be final and binding upon both the parties.
Appointment of responsible officers on the spot who would
promptly attend to workers’ complaints was also recommended.

The various colonial governments should give effect to these
recommendations. The importance of conciliation machinery in
countries bidding for industrial life needs no emphasis. The more
important factor is that it is also beneficial to the employers in se-
curing industrial peace and facilitating production to their con-
tinuous profit. The employers should, therefore, welcome any
such legislation, and co-operate in making it a success.

WORKMEN’S COMPENSATION

After the passing of the Indian Workmen's Compensation Act
1933, certain classes of employers in Burma were obliged to pro-
vide for the payment to their workimen of compensation for injury
by accident, provided it was not due to culpable negligence on the
part of the workman. In Ceylon, Ordinance XIX of 1934 provided
for payment of compensation to workmen injured in the course of
their employment. The Controller of Labour was the Commis-
sioner for Workmen’s Compensation. The total number of acci-
dents during 1939 among Indian labourers which resulted in tem-
porary disablements ,was 546. Seven Indian labourers suffered
fatal accidents and the amount awarded in each case ranged be-
tween Rs. 500 and 600. During 1939 there were 32 cases of fatal
accidents and a sum of Rs. 19,184 was awarded and paid as com-
pensation. The number of cases of permanent partial disablement
was 69 and the amount awarded and paid as compensation was Rs.
19,123. In 1941 there were 26 cases of fatal accidents and a sum of
Rs. 16,500 was awarded. The number of cases of permanent partial
disablement was 156 and the amount awarded Rs. 59,837.72. In
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1942 the number of fatal accidents was 31 and the amount awarded
Rs. 17,730 and the number of permanent partial disablement 88 and
the amount awarded Rs. 29,299.32. In 1946 there were 33 cases of
fatal accidents and a sum of Rs. 47,700 was awarded. The number

of cases of permanent partial disablement was 91 and the amount
awarded Rs. 33,475-92,

A Workmen’s Compensation Act was also passed in Malaya in
the states of Kedah, Johore and Trengganu and was also under con-
sideration in Kelantan. The scope of workmen’s compensation laws
was enlarged in certain respects during 1936-38 in the Straits Set-
tlements, Federated Malay States and in Kedah and Johore.

In Mauritius under the Workmen’s Compensation Ordi-
nance XXXII of 1937 no compensation was payable for any
period less than seven days. The Ordinance was not applicable to
persons earning more than Rs. 3,500 a year and casual workers or
persons employed on work to be done in their houses. The em-
ployer was liable for compensation to employees of contractors
working under him. The schedule following the Ordinance fixed
compensation for temporary incapacity at a figure up to 50 p.c. of
weekly wage and payments might continue for 12 months; those
permanently incapacitated might receive compensation up to three
years’ wages. In case of death, compensation might amount to two
years’ wages. The Factories ( Safety of Workers) Ordinance IX
of 1939 provided protection against accidents of workers in fac-
tories ; the Governor-in-Council might make regulations presecrib-
ing appropriate safety regulations and appliances in all factories.

In Fiji, Indians and Fijians had been excluded from the pro-
tection of the Workmen’s Compensation Ordinance.

Indians had been deprived of the benefit in Jamaica and Tri-
nidad by an indirect method of excluding the agricultural labourer
from the provisions of the Ordinances. In Trinidad two Ordinan-
ces existed concerning workmen’s compensation. The first, the
Compensation for Injuries Ordinance, provided for payment of
compensation to workers in the case of injuries arising from
defects in machinery, or negligence on the part of the employer
or his agent. The second was the Workmen’s Compensation Ordi-
nance of 1936 which is wider. The Forster Commission criticized
the second ordinance on two grounds. Under the provisions of
this Ordinance an employer was not liable to pay compensation in
respect of any injury which did not result in disablement for a
period exceeding 10 days. The other ground of criticism was that
the provisions of the Ordinance did not apply to agricultural work-
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ers except those employed in connexion with any engine or
machine worked by mechanical power. The Forster Commission
recommended a reduction from 10 to 3 days of the period which
entitled an injured worker for compensation. They also recom-
mended that the benefits of the Ordinances should be extended to
the agricultural workers. The present denial of the benefits to
agricultural workers was unjustifiable, especially in the light of
the Workmen’s Compensation ( Agriculture ) Convention of 1921,
which obliged the British Government to apply provisions of the
Convention in the colonies, unless these provisions were inappli-
cable or subject to such modifications as might be required to make
them applicable to local conditions. The Trinidad Government
cannot take shelter even behind this reservation. For the Forster
Commission definitely stated : ‘In the past the inclusion of agricul-
tural workers generally in the Workmen’s Compensation Ordi-
nance may not have been practicable, but we feel that the time has
now arrived when Government should consider whether steps
might not be taken to apply the provisions of the convention con-
cerning the workmen’s compensation in agriculture, either without
modification or with less modification than at present obtains.’2®
Lastly, the fact that the draft of the Ordinance had included the
agricultural labourers, but that it was deleted on the demand of
the planters in violation of international obligations of the British
Government under the Treaty of Versailles, should make it neces-
sary to extend the Ordinance to agricultural labourers in the in-
terests of just public administration.

MATERNITY AND Sick BENEF1TS, PoOR RELIEF, ETC.

In Ceylon, maternity benefits were left to the employers’ plea-
sure, as the law was vague and no system was followed. The
agreement between the Indian and Ceylon Governments which
provided that every woman worker should be given during the
period of confinement half a bushel of rice and eight rupees per
month was not implemented. An attempt to incorporate this
agreement into the ‘ Minimum Wages Ordinance in the pre-Do-
noughmore Legislative Council was defeated. Later, another
motion was introduced that every woman worker should be given
one-fourth bushel of rice and two rupees per week for two weeks
before and four weeks after childbirth, a benefit which the Gov-
ernments of Ceylon and India had agreed to before. Yet, the
Health Minister of Ceylon negotiated and entered into another
agreement with the Planters’ Association. The terms of the agree-

28. Vide International Labour Review, April 1938,
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ment and rates proposed came far below rates already agreed to
by the two governments. The Health Minister also took objection
to the introduction by the Minister of Labour of the Matermty
Benefits Ordinance in the State Council. Under this Ordinance a
woman worker was to be given 50 cts. a day for a month. The
planters and the Health Minister objected to the provisions of this
Ordinance being made applicable to estates. Though the agree-
ment with the Government of India provided for a much smaller
benefit, yet the Government of Ceylon refused to enforce the agreed
terms. The Whitley Commission had also recommended more
than what the Government of India agreed to. The Commission
recommended a cash benefit to the mother of half the daily wage
for four weeks before and four weeks”after childbirth, and, in ad-
dition, a bonus of five rupees to be given except when the em-
ployer had provided the skilled services of a woman doctor and
trained midwife.

A Maternity Benefits Ordinance was passed in 1939 and
brought into force from 28 July 1941. The Ordinance covered
women workers on estates employing ten or more non-casual
workers in shops, mines and factories. Section 5 of this Ordinance
provided that maternity benefits were payable to a woman worker
at the rate of 50 cts. a day for two weeks before and 4 weeks after
confinement : but there was a proviso by which the Controller of
Labour could grant exemptions from liability to pay these mater-
nity benefits if he was satisfied that the employer had provided for
female labourers resident on estates the following alternative
benefits as prescribed by the regulations in September 1941: con-
tinuous employment under the employer from whom such benefits
were claimed for not less than 9 months immediately preceeding
the date of agreement. The severely restrictive conditions for
qualifying to the benefits and their low rates affected the estate
workers adversely when they moved frequently from one estate
to another/ Regarding the administration of this Ordinance the
Indian Agent Reported :

Complaints of non-payment of the cash benefits due
under the Maternity Benefits Ordinance were not in-
appreciable in number and though in a few cases the com-
plaint was well-founded and th» casa benefits were obtained
for the labourers, it was found that in the majority of cases
the labourers were not entitled to the benefits under the law.
No woman is entitled to maternity benefit unless she has been
employed under the employer from whom she claims such
benefit for a period of not less than nine months immediately
preceding the date on which she gives notice of her expected
confinement. It often happened that women labourers left

Icsrstates and took their discharge certificates in the sixth,
. 18
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seventh or even the eighth month of their pregnancy, but
without giving notice of their expected confinement, and in
such cases the payment of the cash benefits under the ordi-
nance could not be enforced either against the estates on which
these labourers had been employed or those which took them
on subsequently. The latter are only bound to give the bene-
fits under the Medical Wants Ordinance in such cases. It
would be helpful if the employers make it clear to woman
labourers giving notice to quit when they are in an advanced
state of pregnancy that by their action they stand to lose their
right to maternity benefits. At the same time it must be re-
corded that there were some employers who were good enough
to permit women workers to go to their parents’ homes on
other estates for delivery and to give the maternity benefits
on their return.?®

Criticism in this regard led to the passing of@he Maternity Bene-
fits ( Amendment Ordinance ) No. XXXV o 1946 on 26 August
1946. This Ordinance increased the cash benefit from 50 cts. to
Re. 1 per day and fixed the maximum amount payable where
amenities like a lying-in ward etc. were provided at 4/7 of the
total amount payable if no such amenities were provided. The
qualifying period for the benefit was fixed at not less than 150 days
within the period of cne year immediately preceding the confine-
ment,

(a) the use, for confinement, of a maternity ward or lying-
in room approved by the Controller ;

(b) the services of a midwife at the confinement ;

(c) food during the period a labourer remains in the mater-
nity ward or the lying-in room ; and

(d) the payment in cash of two rupees a week for two weeks
immediately preceding the confinement and for four weeks im-
mediately following it, i.e. Rs. 12.

Till 1939, Section 12 (1) of the Medical Wants Ordinance of 1912
was the only statutory provision securing maternity benefit to a
woman worker. This provision, which applied only to resident estate
labourers, required the Superintendent of every estate to provide
every female worker resident and giving birth to a child on an
estate with sufficient food and lodging for one month after the
birth of the child. The term ‘ sufficient food ’ gave rise to a variety
of interpretations. Hence the Medical Wants Committee ruled in
1944 that  sufficient food’ should be taken to mean half a measure
of rice per day for one month and 75 cts. per week for four weeks.
As the food rationing system in force permitted issue of only a por-
tion of this amount of rice, the balance was to be made up in the

29. Vide Report of the Indian Agent in Ceylon for 1942, p. 12, para 30,



LABOUR LEGISLATION AND WELFARE 139
form of other foodstuffs or in cash. Further with the coming into
operation of the Maternity Benefits Ordinance of 1939, estate em-
ployers became subject to a dual liability. Hence the Medical
Wants Ordinance was amended by the Medical Wants ( Amend-
ment ) Ordinance No. XXXVI of 1946 which became law on 26
August 1946. This enabled the prescription by rules of the type of
food and lodging to be provided and relieved the Superintendent
of an estate from the duty of supplying such food and lodging if the
woman worker was actually receiving benefits under the Mater-
nity Benefits Ordinance.

In Malaya a labourer in permanent government employment
was entitled to 28 days full pay while in hospital and to a certain
period half pay thereafter. The Rt. Hon. Sastri recommended the
extension of this system in force in Government departments to
estate labour, but no steps were taken to implement his recom-
mendation. It is necessary that sick benefits should be provided
for Indian labour in other countries as well.

Provision for poor relief was available in Jamaica, British
Guiana and Fiji. But racial prejudice was depriving it of its bene-
fits to Indians. As regards Jamaica, Tyson had vouchsafed that the
present administration by parochial boards had also borne heavily
on Indians in this way that the diet (including meat and pork)
provided in the alms-houses was not congenial, and was in fact
strictly speaking forbidden to the orthodox Hindu or Muslim.

The system of outdoor relief provided by the Fiji Government
to destitute Indians through the maintenance of a Poor House in
Suva was also vitiated by racial prejudice. Hence the number of
Indians who received relief was very small —only 70 in 1936, 94
in 1937 and 149 in 1938—though destitute Indians numbered several
hundred.

The Poor Law relief in Mauritius has proved unhelpful to
Indians due to the same racial discrimination in the matter ol
granting outdoor relief and to Indians’ disinclination to avail them-
selves of indoor relief extended by the institutions which are all
denominational. If the government is serious about affording this
relief to Indians, they should convert a few at least of the denomi-
national institutions into government institutions. In all these
countries until Indians were also entitled to outdoor relief under
the Poor Law administration, Indians would not be able to derive
any benefit from it.

Tyson states that centralization of poor relief as recommended
by a Commission in 1936 was essential in Jamaica as the Local
Boards manned by ‘Jamaicans’ administering the relief were
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actuated by racial prejudice. The plea applies with equal force to
British Guiana also.

The New Zealand Indians, who were formerly excluded from
the benefits of the Old Age Pensions Act, were in 1936 admitted to
these benefits by the Labour Government,

SouTH AFRICA

In regard to the system of social security in the Union,
the draft code provided in 1942 for separate codes for
the separate communities of the Union population, implying that
the European, Coloured, Native and Indian peoples should contri-
bute on different scales and receive different benefits. Though
Indians and the Coloureds had a very similar economic status,
Indian contributions and benefits were fixed on a much smaller
scale than that of the Coloureds. Non-Europeans were given direct
representation both on the General Committee and on the Execu-
tive Committee.

The Union Minister of Social Welfare announced in the Union
Parliament on 16 September 1949 that family allowances to Indians
would discontinue, though not immediately. Family allowances to
Indians have been paid on a scale considerably less than those paid
to Europeans who have a population eight times greater than the
Indians. In the case of Indians, they are paid from the third child.
An Indian family whose earnings are £51 (sterling) or more a
year is entitled to an allowance of £9 (sterling) a year for the
third and subsequent children, provided the total carnings plus al-
lowances do not exceed £108 (sterling) a year.

Thus, on abolition of allowances, 1603 Indian families would lose
£17,812 (sterling) for 7,171 children on the basis of payments
made during the first year of the scheme. Over the same period,
£18,622 (sterling) was paid to 940 European families for 4,932
children.

INTERNATIONAL CONVENTIONS
CEYLON

The clauses of the Washington Convention of 1919 and
of the General Conference of the International Labour Orga-
nization of the League of Nations held at Geneva in 1920 relating
to the employment of women and children in industrial works,
ships and at nightwork were legalized in Ceylon by Ordinance
VI of 1923. The Ordinance made it illegal for any child under 14
years to be employed in any industrial undertaking, who was not
so employed prior to the date on which the Ordinance came into
force (i.e. May 1934). The Ordinance aimed at the protection
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of female and child labour, but the prohibition of child labour was
somewhat unpopular with the labourers because the low wages
paid were not enough for a family with many dependants and the
family was deprived of the child’s wages. The Ordinance could
be rendered popular and beneficial if wages were raised.

Ordinance No. XV of 1941 provides against separation of fami-
lies on estates in Ceylon and requires a separate room to be pro-
vided. Ordinance XLV of 1942 provides for the safety and
welfare of workers in Ceylon’s factories. In 1946 a Commis-
sion was appointed to examine the adequacy of social assistance
and allied services not provided by law in Ceylon in the light of
post-war conditions. The Indian Agent submitted a memorandum
to the Commission (in his personal capacity) emphasizing the
principle that there should be no differentiation between the immi-
grant and indigenous labour in legal provisions made for social
security.

Ordinance VI of 1932 enabled the Controller of Labour to
sue on behalf of the Indian labourers on estates, and this Ordi-
nance raised the amount of wages earned, for which the labour
had the first charge over the estate, from Rs. 20 to Rs. 40.

MAURITIUS

The Employment of Women, Young Persons and Children
(Amending ) Ordinance XVI of 1933 regulated the employment
of women, young persons and children in industry to accord with
the International Draft Convention on this subject and also with
the Convention fixing the minimum age of employment at sea.

Fix

The Labour Welfare Ordinance XX of 1941 authorized the
appointment of a Commissioner of Labour to safeguard and pro-
mote the general welfare of workmen in the colony. The Cpm-
missioner had been given certain powers of entry and inspection
necessary to enable him to carry out the duties prescribed in the
Ordinance. Early in 1948 comprehensive labour legislation was
enacted in Fiji. The Governor-in-Council was empowered to make
regulations, subject to the approval of the Legislative Council,
concerning the worker’s housing, food and clothing where these
were a part of the worker’s remuneration, hours of work, rest
periods, payment for overtime and holidays with pay.

Toppy DrINk

The indispensability of toddy to retain Indian estate labour in
Malaya was an exploded proposition. H. H. The Sultan ordered
that no toddy shops should exist in Klang district and yet-they had
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been securing enough efficient labour. The Samsu bogey which
was often held out was wrong. Ninety per cent of poor labourers
could not be sacrificed because some 10 p.c. would take to Samsu.
Moreover Samsu was conspicuous by its absence in Klang and
elsewhere. The real causes for opposition to prohibition of toddy
shops on estates were, therefore, not the probable diminution and
inefficiency of labour supply or consumption of Samsu. The gov-
ernment collected a duty of four cents on every bottle of toddy
sold at ten cents, and thus received huge revenue, as is evident from
the following figures :

Amount in Rupees

In 1931 .. 1817513
1932 .. 1419912
1933 .. 1261276
1934 .. 1,809,825
1935 .. 2,081,718

The Government did nol seem to have spent anything of this
mounting revenue for the benefit of labour. The estates also were
opposed to the abolition of the shops, for they made profit on toddy
sales. It was estimated that on a monthly sale of 1,000 bottles, the
estate made a profit of $25. This profit varied with the expense
incurred by the estate. From the accumulation of these profits,
temples were built and presents were made to labourers for Deepa-
vali festival. If toddy shops were closed, the estate revenue should
bear the expenditure for the temples and presents, and planters
were averse to facing such a situation.

The wage rate in 1940 was 50 cts. One bottle of toddy, which
was the minimum a worker consumed, cost 10 cts. i.e. 20 p.c. of
daily wages. While he got work for 24 days, he consumed all the
thirty days, which meant another 60 cts. or 2 cts. per day i.e.
another 4 p.c. Thus 24 p.c. of the daily wages was swallowed
by toddy. What was worse, toddy had become the cause of many
a crime.

The Rt. Hon’ble Sastri observes :

It occurred to me that in a country like Malaya, where surplus
budgets appear to be the rule rather than the exception, excise
is not a major head of revenue. Conditions were particularly
favourable for a policy directed towards ultimate prohibition,2%
If total prohibition was not a practical proposition, the estates at
least should first be prohibited from establishing and conducting
toddy shops on their premises. The necessity for such a procedure

29a. Op. Cit, p. 11, para 16.
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had been stressed by successive Indian Agents. The Agent wrote
in 1931:

This needless temptation provided in estates at their very
doors is the real reason for this . . . Where the toddy shops
were a little far away from the labourers’ lines, there were
many total abstainers and occasional drinkers, whereas the lo-
cation of toddy shops close to their lines has converted almost
the whole labour force into habitual drinkers, including, in
some cases, women and children. The absence of toddy shops
has in no way affected the standard of work turned out by the
labourers, but has also distinctly improved their morale and

economic condition. 30
In the Interim Report of the Special Labour Committee of the
Planters’ Association of Malaya, August 1928, the majority of
Planters’ Associations had also expressed their views in favour of
the abolition of toddy shops. If the shops were found absolutely
necessary, they might be carried on by the Government away from
the estates for a time. Subsequently the Government should by tak-
ing the number of shops of any year, say 1940, compel the employ-
ers to reduce at least 10 p. c. of the shops every year. Thus, at the
end of 10 years, Malaya could achieve total prohibition.

In 1946, the Malayan Indian Congress launched a cam-
paign for the abolition of toddy drink and gave evidence before the
Government’s Toddy Investigation Committee urging the abolition
of toddy shops on the estates, and of provision for Samsu and vigo-
rous action against distillers of illicit Samsu. They had also orga-
nized picketing of the liquor shops.

30. Report of the Indian Agent in Malaya for 1931, p. 14, para 16,



CHAPTER V
EDUCATIONAL FACILITIES

StATE EXPENDITURE ON EDUCATION

The expenditure that a State incurs on education
largely indicates the measure of its interest in the educa-
tional progress of the different communities. But here, as
elsewhere, racial discrimination has been a dominating fac-
tor. The Paddison! Deputation reported in 1925 that in Natal
Indians had to pay fees for elementary education, while European
children did not, though both paid the wheel tax. In 1926, while
the average expenditure on Indian education was £2-3-11 per
child, that on a European child was £17-17-9. Between 1910 and
1927, the provincial administration spent £903,779 on the build-
ings of European, Coloured and Native schools, of which only
£1,195 was spent on buildings of Government Indian schools.2 The
average expenditure on education in 1934-35 worked out at
£13-7-0, £11-3-9 and £5-5-0 per head on Europeans, the Colour-
ed people, and Indians respectively. The figures of provincial ex-
penditure on Indian education revealed that although in 1934-35
the administration promised the Indian Agent-General that a sum
of £10,000 would be voted to Indian education in addition to the
Union Government subsidy, a sum of £200 only was actually
spent. Similarly in 1936 the provincial Government spent £5,000
less than the subsidy received from the Union Government, while
in 1937, £6,000 less was spent. In 1941 though the Government
provided £1,224 annually to allow a slight increase in the salaries
of teachers, about £1,250 which was sanctioned for additions to
the Port Shepstone School in the previous year was not spent. The
estimated capital expenditure on Indian school buildings fell as
compared with that in 1940 from £2,553 to £2,150.

In Fiji, under the Education Ordinance of 1929, provision was
made for District School Committees, and all schools must be
either registered or recognized, the former alone being eligible for
grants-in-aid, In 1927, the Fiji Government spent £8 per head
not on European children actually at school but on children of
school-age, whereas they spent £2 per head on Indian children at

1. Paddison Deputation Report, p. 9, para 10.
2. Memorandum on Indian Education in Natal by Kailas P. Kichlu pre-
sented to the Indian Education. Inquiry Commission in April 1928, p. 25,
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school, and 6s. on Indian children of school-age. According to the
Fiji Educational Report for 1935, while the educational expendi-
ture on an Indian child from the colonial revenues was only 8s. 6d.,
that on a Fijian child was 14s. 6d.; that on an Indian boy 34s.,
while on a Fijian boy 74s. This disparity was greater in the case
of girls. The total educational expenditure was 29.8 p.c. on 2.41 p.c.
Europeans, as against 15.5 p.c. on 42.18 p.c. Indians. European
education was made a first charge on the educational budget of
Fiji, the Fiji Government also finding 50 p.c. of current expendi-
ture on European education from the general revenues to which
the non-Europeans also contributed. The net expenditure from
Government coffers on European education during 1934 was
£4,926, on Fijian education £17,339, and on Indian education
£9,439, while for 1935, the corresponding figures were £4,149,
£16,800 and £10,880 on 8,700 Europeans, 105,000 Fijians, and
85,000 Indians. The tuition costs in government schools maintain-
ed for the benefit of the respective communities were £6,600 in
the case of Europeans, while in the case of Fijians and Indians, who
numbered nearly 12 and 8 times as much, the figures were £5,643
and £2,962. The Kenya Education Report for 1935 shows that
the total expenditure on European education was £44,000 on
18,000 Europeans i.e. £2% per European ; and, while for 41,000 In-
dians the total expenditure should be &£100,000, at the
rate of &£2% per head, only one-third of this amount
was spent on them. Similarly, £74,000 was spent on over
three million natives while ten times that should have been
spent in proportion to what was spent on European edu-
cation. Mr. Peter Koinange, an African leader, stated in Septem-
ber 1949 that the East African Governments were spending as
much as Rs. 320 on the education of a European child, Rs. 53 on
an Indian child and a paltry six annas on an African child. The
figures given by the Malayan Director of Education in his report
for 1937 showed that, while 20.2 p. c. of the funds set apart for edu-
cation was expended on Malayan education, only a mere
pittance of 5 p.c. of the total funds was spent on Tamil
education in Malaya. The position seems somewhat im-
proved in 1946 when of the total government expenditure on
English and vernacular schools, about one-half went on Malay
pupils, one-third on Chinese and one-sixth on Indian pupils.

It may be contended that educational expenditure by a gov-
ernment must be roughly proportionate to the contribution of
each community to the public revenues, and that, therefore, the
former must be conditioned by the latter. But even this argument

does not cut much ice. In Natal, Indians contributed substantially
I 19
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to provincial revenues in the form of transfer duties, licences,
entertainment taxes, personal and income-tax, wheel tax and
racing tax — these amounting to from 1/6 to 1/5 of the total
revenues. In 1928, £17,000 out of about £22,755, which
constituted the total cost of the Government-aided schools, was
met by the local Indian community. The administration gave
only £3,500 as building grant for all these schools. And in all
such cases the buildings were registered in the name of the
Christian Missions. In the same year, the Indians raised £20,000
for the construction of the Sastri Training College. They also
established 50 private schools for Indian education. In July
1949 an Indian merchant of Durban created a £100,000
trust fund to promote Indian education in Natal. This is expected
to accelerate the Indian primary and secondary education.

In Fiji, though Indians formed only 43 p.c. of the population,
they contributed in 1935 £17,000 out of £20,000 of indirect taxes
of the colony. The Mayhew Report of 1936 admits that the Indian
contribution was substantial and that as against 7 government
schools, Indians were conducting 42 schools. And yet there was
not a single instance of a building grant up to 1937 to the Indian
Managing Committees, despite favourable references by the Direc-
tor of Education to the Indian Managing Committees and though
grants-in-aid of buildings were made in the past to other bodies.

There was also no truth in the statement that Europeans were
paying for Indian education in Natal. There was, on the contrary,
even a deliberate diversion of the subsidies received from the
Union Government for Indian education to the provincial revenues.
During 1925-26 and 1926-27 not only was the whole amount
received as subsidies for European and Coloured education spent,
but the provincial administration had in addition spent a sum of
£168,914 on European education and £22,966 on Coloured educa-
tion from the provincial revenues. But in regard to Indian educa-
tion, not only nothing was spent from the provincial revenues but
a sum of £18,817 was actually saved from the subsidies and added
to the provincial revenues for their relief3 The view that in 1928
also the whole of the subsidy was riot spent on Indian education
was supported by the Superintendent of Education when he said
before the Indian Education Inquiry Committee that the vote for
Indian education did not represent the full amount of the subsidy
accruing to the administration on the basis of the number of
Indian pupils. The Rt. Hon’ble Sastri also proved in his evidence
before the Commission that far from the European taxpayer

3. Kailas P. Kichlu, p. 24.
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contributing to the cost of Indian education, the Indian taxpayer
had been paying for European education.* It was estimated in 1928
that the Natal Provincial Administration would have to refund to
Indian education a sum of at least £40,000 to receive an acquittal
in respect of the appropriation of Indian education funds to the
provincial revenues in the past. Even in 1934 it was shown that
£4,000 had been so diverted.

Indians had not only contributed their legitimate share to
taxation but also had expressed their readiness to pay the educa-
tional cess in the interests of their children’s future. Mayhew
himself had stated that in Fiji the Indian community had never
shown any reluctance to pay an education rate. The Indian
Education Rating Ordinance was actually passed. Notwithstanding
repeated Indian requests, the Ordinance was not put into operation.
In spite of the conclusive proof of income-tax returns that Indians
were the poorest group of the economic hierarchy, they were asked
to pay 50 p. c. of the cost of their education which was contrary to
the enlightened social policy of a modern State. Though the
demand was iniquitous, Indians expressed their readiness to pay.
Yet, the Rating Ordinance was not brought into force on the
ground that the Europeans were unwilling to share the burden of
the other 50 p.c. from the general taxation. To the Europeans it
appeared fair that the general revenues, to which all the commu-
nities had contributed, should pay 50 p.c. of the cost of education
of their children, but it seemed unfair that the general revenues
to which they contributed should pay 50 p.c. of the cost of Indian
education. And yet, Mayhew blessed the distinction between
Europeans and Indians, while generously disapproving it between
Indians and Fijians!

CHURCH CONTROL OF EDUCATION

In the case of British Guiana, Trinidad and Jamaica,
the main difficulty eclipsing all the rest was the Christian
Church control and management of education. The policy
of combining education with evangelization had roused the
suspicions of Indians, who were mostly Hindus and Muslims. The
result was that ‘a number of parents would let their children grow
up in ignorance rather than run the risk of their being converted
as a result of attending Mission Schools’.5 In British Guiana till
1926 there was not a single government school, while in 1938 out
of 236 primary schools only 4 or 5 were government schools, All

4. Servant of India, 3 May 1928.
5. Pillai-Tiwari Report, p. 62, para 129
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the rest were managed by Christian denominations. Nearly the
whole expense of primary education, which for 178 schools in 1937
amounted to £75,018, was borne by general revenues. In 1936
Trinidad had 45 government and non-denominational schools as
against 247 Church and Missionary schools, while Surinam had
43 government denominational schools as against 79 Christian
denominational schools. In every one of these colonies all the
recurrent expenditure of the primary schools and part of the non-
recurring expenditure was contributed by the government -from
public funds, the Missions contributing buildings and management.

EstAaTE INDIAN EpucATioN IN CEYLON AND MALAYA

While thus the racial and religious factors operated to the
detriment of Indian education in South Africa, West Indies and
Fiji, the economic factor was the leading note in the case of Indian
education in Ceylon and Malaya. The planters who had shown
some discrimination in favour of Indians in affording medical
facilities had not paid even the least attention to Indian education.
And this was for the reason that, while a healthy labourer is
beneficial to an estate, an educated labourer is a nuisance! The
estate Indian education deserved particular attention in view of
the undertaking given to Indians by, and the statutory obligation
cast on, the planters.

The Elementary Education Commission of 1905 in Ceylon first
dealt with the question of education of estate children, and
compelled the Superintendents of the estates to provide education
for children between six and ten years. Ordinance VIII of 1907
made it compulsory for an estate to provide free education for
children, but these provisions were not universally enforced. An
Education Ordinance was passed in 1920 providing for compulsory
elementary education to children. This Ordinance was promulgat-
ed only in January 1924, and the Section of the Ordinance relating
to estate schools was not brought into force till 19256 This
Ordinance was repealed by Ordinance No. XXXI of 1939 which
came into force from 18 July 1941. Part VI of the new Ordinance
dealt with education on estates, and mainly followed the provisions
of the old Ordinance. Under Section 36, it was incumbent on the
Superintendent of every estate with more than 25 children of the
resident labourers to make provision for the education of the
children between the ages of six and ten, and also to appoint com-
petent teachers, and set apart and keep in repair a suitable school
room. In 1946 the Government of Ceylon decided to give effect

6. Report of the Agent of the Government of India in Ceylon for 1925,
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to the recommendation of the State Council that estate schools
should be converted into primary state schools and should
form part of the national system of free education, While
the integration of the education of estate children into the general
system of free education was welcome, the incidental expenses of
boarding, travel, clothes, books, etc., were generally heyond the
means of ordinary estate workers, even if there was no tuition fee.
It was therefore decided in 1946 to establish the ‘Ceylon Estate
Workers Education Fund’ with a view to promote the education
and welfare of estate children. It was decided that, to begin with,
a few scholarships should be awarded each year to enable them to
pursue their studies at least up to the Senior School Certificate.
Practical and technical education was also included in the scheme.
The scheme, as formulated, was to be financed out of the interest
on a general fund to be built up out of annual collections of sub-
scriptions and donations from the general public. A Committee
was formed, with the Indian Representative as the Chairman, to
give effect to the scheme and donations amounting to Rs. 50,000
were collected in 1946. While the children of Indian estate
workers would largely benefit by the scheme, no distinction would
be made on grounds of nationality, race or creed in the award of
scholarships. It was felt that the scheme would touch only a very
small number of estate children but it might give impetus to
education in general among the estate workers. The Education
( Amendment ) Ordinance XXVI of 1947 amending the Ordinance
XXXI of 1939 provides for the establishment and maintenance of
government schools on premises set apart on estates. It requires
the Superintendent only to provide on rent suitable buildings for
the school and a married head teacher as well as a playground and
a garden for the school. The parents of children between 5 and
16 are required to send their children to school and the Superin-
tendent is relieved of any obligation in the matter. No fee is
charged for the education of the children in a government school
or assisted school, and free meals, clothes and books are supplied
to poor children attending the schools. In Malaya too, according
to the Labour Code, the Controller of Labour had power to require
any employer to establish a school in any place of employment
where there were ten or more children between the ages of 7 and
14, and maintain it at his own expense with trained teachers.

In spite of these undertakings and statutory obligations, insuf-
ficiency of accommodation and facilities, and incompetence of the
teaching staff continue to be the chief vitiating features. There are
now no doubt more schools, but the quality of teachers appointed
and consequently the instruction imparted by them are very un-
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satisfactory. On the estates in Ceylon, the number of registered
estate schools rose from 608 in September 1935 to 784 in September
1938 and to 820 in September 1939.7 But it appeared that the
increase in some cases was due to the reopening of the schools
closed during the days of depression as in 1935. The total number
of registered estate schools at the end of September 1942 was 879
as compared with 839 at the end of September 1941. The number
rose to 951 at the end of 1945 but fell to 926 at the end of 1946. In
Malaya the number of vernacular schools on estates fell fromg546
in 1927 to 395 in 1933, but rose to 565 in 1935 and 754 in 1938.

The position was rendered unsatisfactory mainly by the very
poor quality of the teachers who were mostly ‘ untrained and un-
qualified men’, so ‘the quality of instruction cannot but be poor’.
As most of the teachers were conductors or ex-Kanganies, writers
of accounts and ledger-keepers on estates, they were necessarily
part-time teachers. The fact that ledger-keepers were also day-
school teachers sufficiently explained the inefficiency of such
estate schools. The Rt. Hon’ble V. S. Srinivasa Sastri reported in
1937 that the teachers employed in Malaya were of an inferior
quality.8 Next year the Malayan Controller of Labour also admitted
that the principal problem was the training of suitable estate
teachers.

The problem of trained teachers for estates was common to
both Malaya and Ceylon. The Indian Agent in Malaya wrote in
1933 that if the estate schools were to be of real benefit to the
labourers’ children the best course would be to import trained
teachers from South India, so long as there were no facilities for
the training of vernacular teachers in Malaya.® The Malayan Con-
troller of Labour reported in 1938 that training classes had been
instituted which showed good results. In April 1938 an officer of
the Malayan Education Department assumed duty as Inspector of
Indian Schools. He considered the possibilities of improvement
and submitted certain proposals. But only a thorough overhaul-
ing of the existing schools under the personal supervision and
management of Indian educational officers, who alone, for some
time to come at least, would be in a position to understand the
needs and difficulties of Indian children and their parents, is abso-
lutely essential to render the system really beneficial. In Mauri-
tius, there were 167 Indian teachers out of 406 in the government
primary schools and 184 out of 862 in aided primary schools in

7. Report of the Agent of the Government of India in Ceylon for 1939,
p. 19, para 46.

8. Op. Cit, p. 10, para 13.

9. Report of the Indian Agent for the year 1933,
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1940. The proportion was the same as in 1924, There was only
one Indian inspector in that year in spite of the fact that over
half of the children attending the primary schools and a very
large proportion of the teachers were Indian. In 1942 a Training
College for Teachers was established as one of the first steps to-
wards reform in the education of the colony. The new Education
Ordinance of 1944 provided that no teacher might in future be
employed in any government or aided primary school until he
had completed a course at the new Training College, unless he
held such other professional qualifications as would satisfy the
Director. In regard to East Africa, Mr. Ali Akbar Kazimil® was
deputed in 1948 to examine and report on the existing educational
facilities as provided in government aided and unaided Indian
schools in Kenya, to make recommendations for improvement and
development and advise as to whether, without additional re-
current expenditure, the general administration and supervision
of Indian education could be improved and whether any change
in policy regarding the recruitment and training of teaching staff
was desirable. He visited Uganda, Tanganyika and Zanzibar in
addition to Kenya and found that the educational problems in all
the territories were mostly similar and so what he says about
Kenya applied equally to the other territories. He found that
what was urgently needed was a more thorough inspection and
helpful supervision of all branches of Indian education. A few
more secondary schools were needed and the time had come for
the government to take over more of the Indian public schools.
The government schools needed extension and the courses of
study broadening. Lastly, the teachers should be more fully
qualified.

NonN-EsTATE INDIAN EDUCATION IN MALAYA

The Malayan educational policy in regard to non-estate
Indians was not satisfactory. Malayans alone were provided
with free primary education, and vernacular education was
compulsory for them. The attitude of the government was
clear from the fact that till 1938 at least there was not
a single government Tamil school in the Straits Settlements,
though the number of Indian labourers employed by government
departments ran into several thousands. The semi-governmental
departments had faithfully followed the footsteps of the govern-
ment in this respect. While the Malayan Government conducted
no vernacular schools for, Indians, several such schools were

10. Ali Akbar Kazimi, An Inquiry into Indian Education in East Africa,
1948.
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started for the Malays wherein teaching was done in Malay up to the
fourth standard. In secondary schools all teaching was done in
English, and the lack of facilities for English education barred the
gates of secondary education to most of the Indian children. The
admission of Indians even to government and aided English schools
was very restricted, and was in practice limited to the children
born in the country with a further limitation that Malay children
should have preference. The position was the same in technical
schools for the public works, posts and telegraphs, agricultural
and railway departments in the Federated Malay States. From
1934, a further obstacle confronted the Indians in the almost pro-
hibitive school fees. From that year the children who attended
schools had to pay three dollars for primary education and subse-
quently six dollars in the junior and nine dollars in the senior.
The lack of a sufficient number of primary and secondary schools
for the whole population handicapped the Indians. Moreover, the
nature of secondary education imparted therein was unsuited for
Indian boys and girls in that it did not come to the standards
required for the prosecution of higher studies in India, Further,
facilities for higher education in Malaya were much restricted :
there were but two colleges in Singapore. The absence of instruc-
tion in Indian vernaculars in Malayan schools constituted another
handicap for the prosecution of higher education in India. In
1939 the Commission on Higher Education in Malaya, of which
Sir William McLean was Chairman, recommended the amalga-
mation of the King Edward VII College of Medicine and Raffles
College to form a University College. The Commission also
recommended that Departments of Malay Studies, Chinese Studies
and Tamil Studies should be set up. Accordingly the University
of Malaya has been started in October 1949 incorporating the two
colleges. Two and a half lakhs out of 6 lakhs of Indians are domicil-
ed in Malaya and so the rich Indians should contribute substantially
for its expenses. The Chettiars Chamber of Commerce contri-
buted about Rs. 32,000 to the Malayan University Endowment
Fund as a first instalment. Indians are realizing the necessity for
self-reliance in educational facilities.  The Indian Education
Committee, Penang, awarded 20 Mahatma Gandhi Scholarships
for 1949 to which all children of Indian descent studying in the
higher standards of schools in Penang and Wellesley provinces are
eligible,

FacruaL PositioNn OF INpDIAN EDUCATION

In spite of increase in the number of schools, the number of
children of school-going age attending schools was not gratifying.
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The number of children attending estate schools in Ceylon had, no
doubt, increased from 26,079 in 1930 to 43,963 in 1938 and 45,422
in 1939. Despite the general increase, out of the total number of
children of school-going age on estates which was 77,215 and 79,214
in 1938 and 1939 respectively, the number of children who actually
attended schools was only 43,963 and 45,422 respectively in the two
years. Thus, the percentage of children of school-going age rose
from 52.19 in 1935 to 56.99 in 1938 and only to 57.37 in 1939.11 The
total number of children of school-going age on estates during
1942 was 79,415 (of whom 45,190 were boys and 34,225 girls)
against 82,861 (47,487 boys and 35,374 girls ) in 1941. The total
number of children who actually attended school during 1942 was
46,898 (31,792 boys and 15,106 girls) as against 49,542 ( 33,714
boys and 15,828 girls) in 1941. Thus the percentage of the number
of children attending schools to the total number of children of
school-going age had thus .decreased from 59-79 in 1941 to
59-05 in 1942. The number in 1946 rose to 61,571 of whom only
46,640 actually attended school as against 46,253 in 1945. The
percentage of school-going children who actually attended schools
rose from 55'8 in 1945 to 57 in 1946. Thus there is no
improvement at all in 1946 over 1939. In 1928 the Rt. Hon’ble
Ormsby-Gore estimated that 42 p.c. of Indian children of school-
going age in Malaya got vernacular education and only 15 p.c. of
Indian boys got education in English schools.!? According to the
Report of the Protector of Immigrants, 1939, in Jamaica only 2,500
Indian children attended Government schools in 1937 as against
2155 in 1936. Maharaj Singh reported!® in 1925 that in
Mauritius the number of Indian boys and girls in the primary
schools in 1923 was 16,398 out of 40,000 Indian children of school-
going age or 51:8 p.c. of the total enrolment. As regards secon-
dary education, the number of Indians in the Royal College was
160 out of a total of 397 though Indians numbered nearly 270,000,
constituting 70 p.c. of the total population. This number fell to
only 147 at both this College and Royal College School at Port
Louis in 1940. Many of the aided secondary schools had been
putting obstacles in the way of admission of Indian applicants.
The denominational character of the schools and the compulsory
religious instruction acted as deterrent factors. In 1908 the Indian
children on the rolls in British Guiana were 4,362. In May 1925,

11. Report of the Indian Agent in Ceylon for 1939, para 47. (For details
see p. 49, Appendix XIV.)

12. Report by the Rt. Hon. W. G. A. Ormsby-Gore, M.P., on his visit
to Malaya, Ceylon and Java, p. 44.

13. Op. Cit.,, Ch. III, para 13,
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while 83 p. c. of Chinese children attended schools, only 39 p.c. of
Indian children were at school for any length of time. The report
of the Immigration Agent-General for British Guiana, 1932, shows
that only 14,374 Indian children attended schools in that year. The
number had since increased, but yet nearly 50 p. c. of the children
of school-going age were still without education. In Trinidad
though the Indian children on primary school rolls were in 1938 in
the approximate proportion of their population ratio, the daily
average attendance of Indians was only 60.5 p. c. of the roll strength
against the comparable figure of 74.3 p.c. for other races. Tyson
reported that, on the basis of the above figures, only about 50 p. c.
of Indian children of school-going age was an average daily atten-
dance in schools. The compulsory attendance area of Port-of-
Spain was extended in 1942 eastwards to include six more localities.
As recommended by the West India Royal Commission free text
books were distributed in all schools. Free meals was being given
to undernourished children in Port-of-Spain and San Fernando.
Facilities had been provided for teaching the Hindi language in
schools where there was an adequate number of East Indian
scholars. On 10 January 1949, the University College of West
Indies was formally launched. Students’ travelling expenses
between College and home are being paid for, and a svstem of
extramural studies, with resident teachers in each colony, is being
organized as an essential adjunct of the residential College. For
the time being, the students, who may ultimately number 2,000
will work for the University of London examinations. The Fiji
Education Report for 1935 stated that the number of Indian
children at school showed an increase of about 500, from 5,000 to
5,500, which was shared by boys and girls in the proportion of
three to two. In the 12 unassisted schools described in the Report
as ‘most inefficient’ as a rule. 230 additional children (196 boys
and 34 girls) were reading. Thus the total number of Indian
children in receipt of instruction was only 5,800 out of a total
school-going population of 12,500. According to Mayhew’s figures
of September 1936, ‘the Indian children of the school-going age of
5 to 15 were more than the Fijian — 23,608 Indians as against
23,236 Fijians; and Indian boys of that age group were 12,277 as
against 11,897 Fijians. But the pupils actually at schools in all
kinds of schools numbered 15209 among Fijians and only 5,501
among Indians, Indian pupils thus forming only a third of the
Fijian. The disparity is greater if the number of Indian and Fijian
girls at school is taken note of. As against 6,386 Fijian girls only

14. Op. Cit, p. 67, para 71.
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1,371 Indian girls out of a total of 11,431 were at school. The
number of Indian children on the rolls of the schools throughout
the colony for 1938 rose to 7,968 (5,643 boys and 2,325 girls).
During the year ended 31 March 1942, the goal fixed by the Director
of Education in 1928 to establish 100 Indian schools had almost been
reached since the number of registered Indian schools totalled 88
as against a total of 230 European and Fijian schools. Education
in the colony was under the control of a Board of Education con-
sisting of eight members, two of whom were Indians. In South
Africa out of the total Indian children of school-going age in 1936
about 20,000 were attending schools and for every Indian girl
receiving education, two were going without it. The Protector of
Immigrants in Natal reported in 1938 that only 23,251 of more than
105,000 Indian children attended government and government-
aided schools, thus bringing the precentage to 21. The number of
aided Indian schools rose from 102 in 1937 to 105 in 1938 and the
number of female pupils from 26.7 p. c. in 1936 to 27.8 p. c. in 1937.
The provincial government appointed an Education Commission
in 1936. On the publication of its report in 1938, the provincial
government appointed a Board of Survey in 1939 in order to
suggest which of the Commission’s recommendations could be
adopted. The Indian Agent-General urged that, in order to
accelerate the pace of Indian education, the provincial government
should advance loans to school societies in addition to the usual
grants-in-aid so as to reduce the delay in the construction, of school
bu'idings. He also suggested that facilities for secondary education,
which were then available only in Durban and Pietermaritzburg,
should be provided in North Natal; that text-books and school
materials for Indian schools should be supplied from the govern-
ment store instead of by private purchase as at present; that the
practice of granting free mid-day meals to indigent children should
be extended and that medical and dental inspection should be
introduced in Indian schools. These suggestions received addi-
tional force as a result of the survey of government-aided Indian
schools in Durban and the surrounding area by the acting
Assistant Secretary which revealed that there was a serious lack
of accommodation, most of the schools having long waiting lists ;
that the buildings themselves were frequently unsuitable ; that the
school equipment was grossly inadequate ; that the children were
generally undernourished ; and that the system of charging fees
bore heavily on the poorer parents.
The Natal Education Ordinance of 1942, however, provided for
the first time free education for Indian children in government and
government-aided schools up to standard VI. As regards univer-
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sity education, during the same year a departmental committee,
which was asked to inquire into the whole question of university
and technical education for Indians in Natal, recommended

(i) that an Indian Technical College be established at
Durban and adjoining it a science building for teaching the four
pre-medical science subjects ; there was to be no University College
at present as there was no prospect of adequate full-time students;

(ii) these two buildings were to be erected on the ground
offered by the Durban Municipality and that the costs be met by
accepting the munificent gift of £17,500 by an Indian philanthro-
pist on condition that this sum was added to by a £ for £ grant
from the Union Government; and

(iii) that the proposed Technical College be administered
by a Council of its own but that the Natal University College be
asked not only to continue and expand the University classes for
non-European students at present held by it in certain arts, science
and law subjects, but that it should accept the responsibility for
the teaching of the four pre-medical sciences.

The establishment of the Technical College was, however, held
up by the recommendation of the Durban City Council’s Finance
Committee that the grant of the site on which it was proposed to
build the College be withdrawn to comply with the opposition to
the proposal on the part of European residents in the Botanic
Gardens area. The Indian High Commissioner had proposed
another site nearby which it was hoped would be generally
acceptable. '

Since the war, the number of Indian children in secondary
schools had doubled, with the result that in the Union only 1
in every 560 Indians was receiving higher education in 1947. On
1 August 1947, the Natal Indian Congress submitted a memoran-
dum to the Administrator of Natal urging a five-year programme
of education for about 25,000 Indian children in Natal not attending
schools and for free education for Indian children up to the sixth
standard. It also urged the recognition of the principle of equal
treatment and pay as between Indian and European teachers.
About 80 p.c. of the Indian children who entered a school never
reached the level of fourth standard and so the memorandum
urged that education to Indian children up to 16 years should be
made compulsory. As only 26 of the 157 Indian schools in Natal
were government schools, the government was requested to
recognize its responsibility for providing further accommodation.
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The Government building grants for Indian schools should ke
increased from one-third to three-fourths or four-fifths of the total
cost. Nothing however came out of this approach.

The Transvaal Education Commission in its report in 1939
recommended compulsory education for Indian and Coloured
children and the provision of a large and well-equipped secondary
school in Johannesburg together with extended facilities for the
training of Coloured teachers and for vocational and technical
training and that promising pupils should be assisted by way of
bursaries to take up the teaching profession. In 1940 the Agent-
General urged that the Provincial Administrator should accept
the principle of compulsory education and subsequently consider
the means of giving it practical effect.

Regarding the actual progress made, in 1940 standards VII and
VIII had been established in temporary buildings at the Johannes-
burg Indian school until such time as the building for the secon-
dary school was ready. The provincial Education Department also
agreed to the establishment of a secondary school for Indians in
Johannesburg. In 1942 the authorities sanctioned the opening of
standard IX classes at the above school. Rapid progress was
made in this school as was evideni from the fact that while
standard VII was opened in 1940 with an enrolment of seven
pupils, the numbers in June 1940 were 46 in standard VII, 38 in
standard VIII and 7 in standard IX. Arrangements were also made
to accommodate standard X, thus facilitating Indian children to
matriculate for the first time from an exclusively Indian school. In
respect of medical education till 1940, in both the Capetown aud
Witwatersrand Universities Indians were admitted as internal
students. But, owing to the denial of clinical facilities by the
hospital authorities they could study for only two years and had
to get to Europe or India for hospital training. In 1941, a limited
number of Indians and other non-Europeans were afforded clinical
facilities. Next year, however, the Witwatersrand University had
to limit the number of students entering its pre-medical course.
While they turned away about 70 Europeans on account of inferior
academic qualifications, they rejected all the 12 Indian applicants
and advised them to go to Fort Hare, the Native College,
for the first year of pre-medical study. But these Indians were
informed by the Native College that they could not be admitted
there either owing to lack of adequate accommodation. Subse-
quently, the Witwatersrand University reconsidered the whole
matter and decided to admit one Indian student who particularly
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distinguished himself in the matriculalion examination and that
Fort Hare was to take six others whose records were such that
had they been Europeans, they would have qualified for admission
to the pre-medical year at the Witwatersrand University. Fort Hare
agreed to the proposal. It was also understood that any limitation of
members that might become necessary in the second medical year
would be carried out solely on academic grounds even as the
entrants to the first year would be selected solely on grounds of
merit, In regard to girls’ education, the Johannesburg Municipality
had promised a site for an Indian Girls’ School, but the conditions
attached to the transfer of the site to the Provincial Administration
gave rise to certain difficulties. In regard to the Cape Province,
the demand for a separate Indian school for the Indian community
in Port Elizabeth and recognition by the Education Department by
way of grant-in-aid was granted in 1940,

The above figures show that in all the countries on an
average 50 p.c. of Indian children were growing up with-
out schooling. Indian students in Fiji are confronted with
a minor handicap in respect of language. The Senate of the
University of New Zealand reaffirmed in August 1949 its long-
standing general policy that Indian students in Fiji who take Hindi
might not credit it as a foreign language unit towards the New
Zealand University entrance examination. The Senate never
accepted Hindi from Indian students of Fiji although it accepted
it from Indian students of India. For the Senate considered Fiji
well placed as a British possession for all students there to take
the entrance examination which excludes Hindi from the choice of
foreign languages. As there have been very few requests from
Indian students of Fiji, many of whom were extramural students
attached to the Auckland University College, to take Hindi, it is
felt that the Senate’s decision might be considered as merely a
formal one. Besides the Senate is ready to accord recognition for
University purposes of a certificate including Hindi and no other
foreign language unit as equivalent of the New Zealand School
Certificate. This allows students to sit for the New Zealand
University Entrance Examination in only three subjects. Indian
students in New Zealand mainly study agriculture and law.

In Ceylon the system of State education, free education from
the primary class to the University, is now open to all able to profit
by it. In Madagascar Indian children were not being admitted in
French schools, thus forcing them to terminate their education at
the primary stages as there were no Indian schools for higher
education.



EDUCATIONAL FACILITIES 159
NECESSITY FOR STATE CONTROL AND MANAGEMENT

The necessity for the State control and management of educa-
tional institutions in the West Indies had been emphasized by
almost every Commission that investigated into the educational
question. According to them, there was no justification for the
continuance of the present policy of Government-financed Chris-
tian Missionary education either on grounds of historical circum-
stances, efficiency, economy or other principles of public
administration. In fact, it would seem that efficiency had suffered
due to denominational rivalry and pirating for students by the
various Christian churches —the Roman Catholic, Anglican,
Wesleyan, Presbyterian, Baptist and Moravian,

The Education Commission of 1924-25 in British Guiana
severely condemned the inevitable inefficiency of denominational
schools and advocated their replacement by government and
secular schools. The Mayhew-Marriot Commission deplored the
inefficiency of the denominational system in Trinidad. In the two
reports submitted about the schools in George Town to the Pillai-
Tiwari-Keatinge Deputation, Dr. Rose stated that the instruction
was poor. The Deputation itself reported: ‘We should like to
state our opinion that what Dr. Rose says of the school of George
Town is equally true for all intents and purposes of the schools in
different parts of the colony.”® The position was worse on the estate
schools, The Royal Commission of 1871 stated: ‘¢ Wherever we had
the opportunity of inspecting the schools upon estates, we did so
with the result of finding the education of the coolie children, and
even their attendance, to be rather a thing desired than effected.’6
The Pillai-Tiwari Deputation stated that this opinion about 1871
was equally true of 1923.

The management obliged the teachers to undertake evangelistic
work and that too without additional remuneration. In promotions
the evangelistic work and success had been taken into account by
Christian minister-managers who were not generally educationists.
Consequently, the teachers had themselves plumped for State con-
trol of education. E. F. L. Wood (now Lord Halifax) reported in 1922
that in Jamaica the teachers had submitted that the denominational
system was proving unsatisfactory in several particulars, chiefly by
comparison with government schools and that denominational
schools were generally ill-built, insanitary and ill-equipped.l”
Similarly, the teachers of British Guiana complained to Wood

15. Pillai-Tiwari Report, p. 64, para 142,
16. Ibid., para 142, quoting.
17. Cmd. 1679 of 1922, p. 65,
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about the employment as sub-inspectors of part-time denomina-
tional officers (clergy) who had no educational experience. The
Mayhew-Marriot Commission had also recorded that the teaching
profession in Trinidad consisting almost entirely of Christians, had
unanimously preferred and pleaded for government schools as
against church-controlled schools.

Further, missionary control did not also seem to commend
itself from the financial point of view. In 1926, £336,300 out of
£353,937 was swallowed by grants to church-controlled primary
schools. The Mayhew-Marriot Commission had admitted that the
financial contributions made by churches towards education had
amounted to very little, hardly worth speaking about, on the whole.
And these small contributions were nothing compared to the large
ecclesiastical grants made to churches from public funds. In
Trinidad the ecclesiastical grants amounted to $50,880 per annum
in 1935. In British Guiana part of the annual grants was com-
muted in 1920 for a lump sum which amounted to $639,410 and
this amount was apportioned among seven Christian denominations.
The balance of the annual grant amounted to $32,602 in 1926 and
$17,832 in 1934. The Bishop of British Guiana was receiving (at
any rate up to 1936) a special grant earmarked for missionary
work among Indians. These ecclesiastical grants to Christian
churches from public funds to which non-Christians had also
contributed were in principle wrong. The wrong is reprehensible
because such grants were made for the proselytizing purposes of
the former to the detriment of the latter.

The question arises why, when the government was necessarily
to spend the money, they should make a present of it to Christian
churches instead of spending it themselves. Moreover, the absence
of even benevolent neutrality on the part of the State in respect
of the religious affairs of its subjects violates the progressive ideals
of a modern secular State. And such an attitude in the realm of
education was all the more regrettable. The argument might be
advanced that non-Christians were free to take full advantage of
the Conscience Clause in the educational law. But the argument
is untenable, for the provision was available also to the members
of Christian denominations with respect to schools conducted by
other non-Christian denominations. And competent authorities
were agreed that in practice the Conscience Clause was hardly
availed of even by Christians, much less by non-Christians.
Christian -parents who shrank from availing themselves of the
Conscience Clause would however send their children to their own
denominational schools even at a sacrifice if such be available.
Non-Christian parents solicitous of their children’s education would
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hesitate greatly before invoking the Conscience Clause. It was also
argued that non-Christians should start their own schools and
receive government assistance on a par with Christian schools.
This argument is dangerous, for the recognition of further denomi-
‘nations will only aggravate the evil. To multiply the evil is
certainly not to cure it.

The Mayhew-Marriot Commission proposed that for the pur-
pose of recognition and assistance by government, a single Board of
Management for all Indian schools should be constituted. This,
says Tyson, was in fact done by Section 18 of Ordinance XXVIII
of 1933. He rightly stated : ‘It is not obvious why East Indians who
number in their ranks adherents of religions as diverse as
Hinduism, Islam, Buddhism, and Zoroastrianism, should be lumped
together for this purpose, when each individual Christian denomi-
nation is recognized as a separate unit for the same purpose .1

The above Commission has also recommended that if in an
area there were several competing denominational schools, they
should be replaced by consolidated schools which should be handed
over to that denomination which had the majority of pupils. But
in Trinidad even though a great majority of pupils were non-
Christians, an attempt to start a Hindu-Muslim school in that area
was resisted by the Christian Mission on the ground that it was the
first in the field,

The Royal Commission of 1871 advised the Missionaries to give
up their attempts at evangelization through schools and leave the
educational field to the schoolmasters. As.was pointed out by a
Commission in 1905, there is something anomalous in a system under
which funds raised by taxation were used to support the move-
ment to change the religion of the taxed. Tyson had also condemn-
ed the system. The Indian feeling on the question was very
strong, and the apprehensions expressed to the Mayhew-Marriot
Commission by the Board of Management of one of the leading
denominations that non-Christian schools were taking pupils from
the schools of the Mission would afford an illustration and recogni-
tion of the strength of the Indian feeling on the subject. It is better
for the State to recognize that the population is not homogeneous
from a religious point of view, that it has equal obligations to all
religions, and that the best policy is to keep itself strictly neutral
in matters of religion, and take upon itself the responsibility of
providing compulsory primary secular education to all pupils under
its jurisdiction, leaving it to the different religions to provide, at
their own expense, religious education to the pupils of their respec-
tive denominations.

18. Op. Cit., para 75,
I21
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A policy of developing a State-controlled secular system of
education in the place of the present Christian denominational
monopoly was essential. But if it is argued that the Christian
minister was ipso facto a competent educationist, the Department
of Education should be made over to the church altogether, and
the posts of Bishop and Director of Education amalgamated and
thus economy secured. In the absence of any such claim, the
government should in accordance with the modern tendency
increase its control through its secular education department over
the church management of the schools. This might be begun with
the government renting the buildings now owned by the churches
and the estates as that would also cost little, and with extending
the educational grants to include the non-Christian religions and
denominations even as ecclesiastical demands had been extended
in 1902 from the Roman Catholic, Anglican and Wesleyan Churches
to the Presbyterian, Baptist and Moravian. Here again, there was
a difficulty. In Trinidad, the Government which recognized Islam
in regard to Muslim marriages did not feel obliged to recognize the
same religion for purposes of ecclesiastical grants. The Govern-
ment should give up this hostile attitude to Indian education. The
Royal Commission recommended  (Recommendation 7 (1)) : ‘In
schools at present managed by the denominations, if salaries are
paid by the Government, complete control in staff matters should
be assumed by Government ; and new schools provided wholly
from public funds should be in all respects administered by Govern-
ment. The existing facilities for religous instruction in Government
schools should be maintained’. In accordance with the recom-
mendations of the West India Royal Commission 1939, an Educa-
tional Development Committee of representatives of all sections of
the community was appointed.’ It has been co-ordinating the
recommendations of the Educational Adviser on education in
British Guiana. The Secretary of State for the Colonies stated in
1946 that the question was under the consideration of a sub-
committee of the Educational Development Committee and it was
hoped that an agreed policy in regard to control of teachers and to
ownershio of new schools and of planned school extension would
soon be reached.

REMEDIES

Estate Indian education, particularly in Malaya, should no
longer be left to planters or other private individuals but should be
undertaken by the Government itself. The present estate schools

19. West India Royal Commission 1938-39 ; Statement of Action taken
on the Recommendations (1946) Cmd. 6656, p. 25.
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should be taken over by the government instead of government
making grants to them. As labour was imported for their benefit,
the employers of Indian labour might be required to provide build-
ings, playgrounds and furniture, or a cess may be levied on the
employers to recover the cost of education either partially or wholly
according to the exigencies of government finance. All the schools
must be under the direct charge of the Educational Departments
of the colonial governments and the teachers must be government
employees. The Indian educational system should be put in the
charge of a qualified Indian officer whose services might be lent by
the Government of Madras. In Malaya, government schools
must be established with provision for instruction in Indian
languages on a population basis in both urban and rural parts in
the same way as the government was doing for Malayans up to the
fourth standard. Indian children from these feeder schools should
be admitted in the English schools beginning with fifth standard.
By way of special preparatory courses, all the children should be
coached up to the standard of English required for the fifth
standard. Such government schools may be supplemented by
generous assistance to aided schools. Education should be made
compulsory in case of all Indian children between 6 and 16 years
and accordingly the present age limit of 6 and 10 in Ceylon and 7
and 14 in Malaya should be raised. Also, the children of school-
going age should be prevented from being engaged to do any
manual work on the estates. All school fees, books, and other school
requisites for boys and girls should be provided out of estate funds.
The joint funds of the estates and Indian Immigration Fund should
be partly utilized to institute some scholarships to facilitate pro-
mising boys and girls to continue their studies in secondary schools
and colleges. A portion of the Estate Toddy Fund might be
appropriated for this purpose. And this could not be objected to
when the Controller could sanction a large sum of money from the
Toddy Shop Funds for such purposes as erecting a wire fence
round a replanted area in Negri Sembilan. In the meanwhile,
the system which was in vogue in Malay schools should be adopt-
ed. The government should also institute a substantial number of
scholarships of sufficient value to be available to deserving Indian
students to prosecute higher education. There should also be no
discrimination in the admission of Indian children to existing
educational opportunities. Greater facilities should be provided for
the prosecution of higher and technical education. In Ceylon, the
proposal for imparting vocational education in estate schools was
suggested even in 1929 and it still remained to be implemented.
The government should take up the question as soon as possible.
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As regards the teaching staff, it was desirable to place the
estate schools in charge of women instructors duly qualified, for
they would be in a better position to understand and sympathize
with the poor Indian children and bring to bear on their duties
their inherent qualities of motherly affection. A time-limit must be
fixed, after which only trained teachers might be employed in the
schools. Such teachers must be made available by creating a
machinery for entertaining teachers trained in India or for train-
ing teachers locally. Surprise visits by the Indian Agent and the
Controller of Labour would be helpful in obtaining a correct census
of the children of school-going age in estate schools. These schools,
if run on lines suggested above, would serve not only as day-schools
for children but as night-classes for adult labourers to impart
knowledge connected with their daily work. Many of the above
suggestions would apply equally to schools that might be establish-
ed in towns for the children of urban labourers employed in
government departments, municipalities and railways.

As regards South Africa, the recommendations of the Commis-
sion appointed in 1938 by the Natal Administration should be
implemented. This Commission recommended the expansion of
education through the establishment of separate girls’ schools and
employment of Indian women teachers therein, improvements in
salary scales and other conditions of service to make the teaching
profession attractive to women candidates and the renovation and
reconstruction of school buildings. They also recommended the
fixation of the same salaries to teachers in both government-aided
schools and in government schools, the abolition of the posting
system, the appointment of Indian teachers according to qualifica-
tions and the introduction of compulsory and free education in
suitable districts. They held that in rural and suburban schools,
the curriculum should be given an agricultural bias and that a
hostel should be provided for the Sastri College, that health and
social services should be extended to Indian schools and that the
Union Government should be requested to increase subsidies to
Indian education. It was essential that the fees should be abolished
in the primary stage and a more liberal grant-in-aid policy should
be adopted.

In Fiji, the Government should implement the Mayhew
recommendations on the introduction of compulsory education,
provision for technical and vocational training and establishment
of intermediate and secondary schools and removal of the restric-
tion of scholarships for higher education to European children and
their extension to Indian children. A prescribed percentage of
Indian children should, as in India, be admitted to the European
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Grammar Schools and efforts should be made to get trained women
teachers from India. The training of more Indian medical students
is very essential and adequate provision should be made to give
Indian boys and girls higher education outside Fiji.

In all these countries, besides compulsory primary and elemen-
tary education, technical, secondary and university education
should be made available for Indian students. It is only when
Indians attain educational equality that they could hope to achieve
social and political equality. Hence constant and concerted efforts
should be made to secure the necessary educational facilities for
Indian children. The colonial governments will be discharging
their bare duty in assisting Indians in their educational advance-
ment.



CHAPTER V1

WAR-TIME PROBLEMS

Any account of Indians overseas cannot be complete without
reference to their plight in South-East Asian countries as a result
of Japanese invasion and occupation for three and a half years,
necessitating a certain amount of evacuation to India. It is pro-
posed to give a brief outline in this chapter of their hazardous
evacuation to India, the relief measures of the Government of
India, assistance rendered to the Indians stranded in Japanese-
occupied countries, both during occupation and after British re-
occupation, and their heroic bid for Indian Independence.

In order to afford any possible protection and assistance to
Indians in Burma, the Indian Agency was maintained even when
large parts of the country were occupied by the Japanese. As a
result of the heavy air raids on Rangoon from 23 to 25 December
1941, a large exodus of Indians began. By 1 September 1942,
about 5 lakhs of Indians were evacuated by all routes, particular
attention being paid to the evacuation of women, children and
sick and elderly persons by sea.

Before the fall of Rangoon, 75 to 80 thousand Indians were
evacuated to India by sea, through the utilization of even military
transport.

While evacuation by air was organized entirely by the
Government of Burma, the Indian Government extended help by
chartering some aircraft and by urging that Indians should be
afforded equal facilities with Europeans. By March, 1942, about
11,000 were evacuated by air, of whom the Indians were 4,025.

Indians also used the land routes from Arakan into Bengal
and from Upper Burma into Siam. The paucity of water, food,
shetler and medical fAcilities along the routes, besides the bhills and
jungles with which the route was infested, made the journey
strenuous and perilous. Evacuees using the first route had to
reach Chittagong on foot, involving a trek of nearly 100 miles
through mountains and jungles, where food and water were rare,
or by sea. The area proved inaccessible to motor transport ; there
was no time for making the necessary and adequate arrange-
ments. A medical party was, however, despatched from Madras
to Taungup. Sea transport was provided to clear the arrivals at
Akyab, Kyankpyn and Taungup. It was estimated at the end of
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March 1942 that about two lakh evacuees, including those from the
Arakan, had reached Chittagong by this route.

The Burma Refugee Organization established in March 1942
with Major-General Wood as Administrator-General facilitated
the development of the second series of routes on the Assam
border and the creation of camps with necessary transport arrange-
ments. At the Burma end, the Government of Burma undertoock
the arrangements. From Taum, which was the focal point for the
routes along the Chindwin valley, to Palel, the refugees did the
hill journey of 36 miles on foot. To meet the large inflow of
refugees, a slightly longer route through Mintha, Heirok, and
Wangking was also opened. Lorries and buses were used to cover
the journey of 133 miles from Palel and Wangjang to Imphal and
from Imphal to Dimapur, while the journey beyond Dimapur was
done by railway. Motor transport and porterage and railway
tickets for those without means were provided free, in addition to
feeding and camping and medical facilities. Up to 1 September
1942, 220,000 refugees reached Assam by these routes. The official
estimate of the casualties on these routes was about two p.ec.

BurMA REFUGEE ORGANIZATION (ASSAM)

Major-General Wood was also entrusted with the task of
establishing a Refugee Organization in Assam to cope with the
influx of refugees seeking to reach India by land routes leading
to the borders of Assam. A large number of evacuees sought to
cut a trail to the north-eastern reaches of Assam from a little
village, Shingbwiyang, in the Hukaung valley. Thousands of
refugees reached Magwe, Shwebo and Myitkyina in the hope of
securing evacuation by air but were stranded due to its sudden
stoppage between 9 April and 5 May 1942. The bombing of
Myitkyina on 6 May necessitated the trooping of large numbers to
reach the Hukaung valley in the hope of finding a way to Ledo in
Assam. From Myitkyina it was some 200 miles by one route and
some 150 miles by another to Mainghkwan, the first landmark on
this route. It was again some 48 miles with ferry crossings from
Mainghkwan to Shingbwiyang and some 130 miles from Shing-
bwiyang to Tipang, the railroad near Ledo. The route was littered
with numerous climbs and descents of 3,000 to 4,000 ft. interspersed
by hill torrents to be crossed. Nineteen thousand one hundred
and fifty Indians between 18 May and 26 September and some
1,500 during the post-monsoon period were brought safely to India
across this route through the heroic endeavours of the rescue
authorities and the Royal Air Force which dropped the foodstuffs
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and other supplies under inordinately hazardous flying conditions.
Nevertheless, Shingbwiyang became notorious by the heavy toll
of life it had taken. During the six months ending June 1943, the
organization dealt with only 1,100 evacuees including those who
were evacuated from China by air. During the post-monsoon
period very few refugees came in. Hence in February 1944, it
was decided to continue the organization on a ‘care and mainte-
nance basis’. But the military developments on the Assam-Burma
border in March-April 1944 created fresh problems for the organi-
zation,

Till 14 July 1942 Major-General Wood directed the operations
of the Refugee Organization. The Hon. Mr. Justice Braund
succeeded him when the Government of Assam took over the
control of the Organization thereafter. From 7 September, the
Government of India assumed direct administration of the Organi-
zation and made arrangements for the reception, care and dispersal
of such Indians who still attempted to reach India by the land
route,

A Civilian Refugee Organization ( Bengal) under the control
of the Department of Indians Overseas was established in Novem-
ber 1942 for the reception and care of Arakanese Muslims and
other refugees from Arakan. By June 1943, some 23,000 refugees
reached Bengal.

With the spread of Japanese invasion in 1941-42, 4,500 Indians
evacuated from Malaya to India in March 1942. It was alleged on
the eve of the fall of Penang that all the Europeans resident there
with the exception of one or two had evacuated while no Indian
or other Asian was allowed to leave the town. To afford relief to
Indians stranded there, bulk supplies of foodstuffs, medical drugs
and clothing were sent through the agency of the Red Cross to
Singapore and Hongkong in the diplomatic exchange ships.

The Indian Acting Agent in Kuala Lumpur, Malaya, was cut
off from communication with the Indian Government who then
appointed Mr. S. C. Goho, the Acting President of the Central
Indian Association of Malaya, who was then on the Indian Com-
mittee formed to issue passages to Indian evacuees, as their Agent.

ASSISTANCE TO EVACUEES AND DEPENDANTS OF INDIANS STRANDED
IN JAPANESE-OCCUPIED TERRITORIES

Before the influx of Indian evacuees from Malaya and Burma,
the problem of such assistance was confined to a few Indians
evacuated from Aden, Somaliland and Eritrea. The Home Minis-
try issued a letter dated 26 July 1941 setting forth the terms of
assistance which included payment of repayable advances at rates
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usually not exceeding Rs. 15, 25 and 6 per month for a single adult,
a couple and a child respectively belonging to the artisan class and
at rates not exceeding Rs. 20, 35 and 6 for those belonging to a
better class. When the influx of refugees increased, the Indians
Overseas Department assumed charge of their welfare and
extended the above allowances to all evacuees of Indian origin
from any war zone. Later, the Department sanctioned the grant
of similar allowances to dependants in India of Indians stranded in
Japanese-occupied areas. In regard to the necessary funds
advanced for railway tickets to reach their homes, the Provincial
Governments were given the discretion to dispense with the
stipulation for the undertaking to repay in case the number of
evacuees to be dealt with proved considerable. The Provincial
Governments were also empowered to grant essential out-of-pocket
expenses for journeys involving travel over six hours. Subse-
quently the scales of allowances granted to evacuees and
dependants were revised to relate them to the varying needs of
the different classes of evacuees as judged from their pre-evacua-
tion incomes. With effect from 1 July 1942, a new scheme was
sanctioned applicable to all evacuees without distinction of race
and entirely based on their pre-evacuation status. The principle
of repayment was retained, thus granting allowances only
on undertakings to repay. District authorities to whom applica-
tions for relief should be made were, under delegation from the
Provincial Governments, empowered to determine the rate of
allowance suitable in individual cases. The Government of India
assumed the financial responsibility for the scheme for the Indians
and Anglo-Indians. The following maximum scales were prescribed
for the guidance of the provincial authorities : —

Estimated Normal Single adult With wife

income or remit- earner or or adult Child

tance remittance dependant
receiver

Rs. Rs. Rs. Rs.

0~ 50 15 25 5

51-150 30 50 8

151-400 60 100 12

401-750 100 170 16

Over-750 150 250 20

These scales were subject to the condition that the allowance
in the case of any group dependent upon one earner or remit-
L2
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tance receiver should not exceed either 75 p.c. of the normal
income or remittance or Rs. 350 per mensem, whichever was less.
Allowances to children were subject to proof that they were
attending school. In order to avoid the development of a dole
mentality, each case was subject to monthly review to ascertain
if any attempt had been made by the recipient to find employment.
During the year 1942-43 nearly 50,000 evacuees and dependants
received relief amounting to nearly Rs. 70 lakhs.

In 1943, hardships and anomalies in certain cases were
discovered in the above five scales of financial assistance. Hence
the scales were increased to twelve. In addition to maintenance
allowances, the Government granted allowances for the education
of children not exceeding Rs. 10|- per mensem in the cases of
children attending vernacular schools and not exceeding Rs. 20]-
per mensem in the cases of children attending English schools.
Special allowances were also sanctioned to meet expenditure on
real and special needs as provision of medical treatment, purchase
of clothing, etc. To assist the evacuees to start some business or
trade, a scheme of capital advances was also instituted in substitu-
tion for monthly maintenance allowances. It was estimated that
during the year ending 31 March 1944, nearly 50,000 evacuees and
dependants received relief to the extent of about Rs. 90 lakhs.
In 1944, the rates of maintenance allowances were increased in the
cases of persons whose pre-evacuation income was Rs. 200 per
mensem or less. Special allowances were also sanctioned for
funerals and journeys in connexion with interviews for Govern-
ment employment. It was estimated that during the year 1944
about 100,000 evacuees had received assistance to the tune of
about Rs. 195 lakhs.

In 1942, a special fund called the Indians Overseas Evacuation
Relief Fund was instituted under the control of the Indians Over-
seas Department to extend help to non-official organizations
engaged in relief work to evacuees.

EMPLOYMENT FACILITIES FOR EVACUEES

Unskilled workers were provided in new camps, aerodrome
and road constructions. Some Provincial Governments also opened
in certain areas building and relief works. There was large
demand for skilled workers who were invited to register with
National Service Labour Tribunals to find employment for them
in industry. In regard to other workers, the Provincial Govern-
ments were asked to register applications from them and put them
into touch with possible employers. Evacuees were also declared
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eligible for government employment. Government servants from
Burma, Malaya and the Far East were permitted by the respective
Governments to take up temporary employment under Govern-
ments in India.

In June 1942, the Government of India suggested to the
provincial governments that in making appointments, Indian
evacuees should be given preference over non-Indians. In 1943,
a Central Employment Bureau was also established at the Centre
and it did some useful work in securing employment for a number
of evacuees.

In order to impress on the evacuees the need for every effort
to fend for themselves, the Government of India appointed Refugee
Officers to the four zones comprising Northern, Southern,
Eastern and Western India. Their chief function was to maintain
constant contact with the evacuees and their dependants in their
respective zones and maintain liaison with the provincial authori-
ties. They were required to collaborate in all official and non-
official ameliorative work and bring to the notice of the evacuees
all avenues of employment and put them into touch with
prospective employers, employment registry agencies, National
Service Labour Tribunals, army recruiting authorities etc. They
also helped the evacuees in addressing the proper authorities for
their outstanding claims. As a bulk of the refugees in India were
from Burma, the Government of Burma also appointed their own
Evacuee Welfare Officers to the four zones. The Government also
appointed two Assistant Refugee Officers in each of the Eastern
and Southern zones and one Assistant Refugee Officer in the
Northern zone, mainly in connexion with the work relating to the
employment of evacuees. In 1944 Additional Assistant Refugee
Officers were appointed and located in the areas where evacuees
resided in large numbers. The object of their appointment was
to intensify the efforts to absorb the evacuees into the economic
life of the country.

SETTLEMENT OF ARREARS OF Pay, PENSION ETC.
Mavraya

In order to secure the prompt settlement of claims of pay,
leave salaries, provident funds etc. of government servants
evacuated to India and the grant of family allowances to depen-
dants in India of government employees stranded in Malaya, the
Government of India suggested to His Majesty’s Government that
a Malayan Representative be appointed in India to deal promptly
with such claims. Accordingly, the Colonial Office appointed
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W. J. K. Stark, Malayan Emigration Commissioner,” for the
purpose with headquarters at Bangalore and a branch office "in
Bombay.

Burma

Similarly when due to dislocation of communications a large
number of claims began to be addressed to the Indian Government
in respect of arrears of pay, leave salaries, pensions ete., the Indian
Government addressed the Burma Government who authorized
Lieut.-Col. R. R. Ewing of the Burma Civil Service to deal with
the claims and sanction such urgent financial assistance as might
be necessary to the evacuee government servants from Burma.
When the Government of Burma was later established at Simla,
they dealt with such claims.

The Burma Government began to function at Simla in May
1942, Yet it was felt that it would take time before the arrears of
salary due to Government employees arriving in India or family
allowances to dependants of employees detained in Burma could
be settled. Hence, with the concurrence of the Government of
Burma, the provincial governments were authorized to afford
necessary immediate financial assistance on behalf of the Burma
Government. Burma Government employees, except those whose
services continued to be utilized in their offices in India, had been
placed on ‘surplus leave’ conditions, under which they had been
granted leave on full average pay followed by eight months leave
on half average pay. The scheme was revised again in 1943.

In regard to the payment of monies standing to the credit
of evacuees from Malaya and Burma in the post offices therein, the
Government of India arranged for the closure of these accounts at
post offices in India. Postal Cash Certificates issued in Burma
after its separation from India had also been made payable in India.
Evacuees from these countries were also exempted from customs
duty on personal baggage and moratorium of income tax on assets
left behind in those clountries.

HongkonG

The cases of a number of dependants in India of Indian
employees of the Hongkong police were also taken to the notice of
the Indian Government who took up the matter with the Colonial
Office. The Colonial Office agreed to necessary payments being
made by the Indian Government at rates equivalent to 50 p.c. of
the pay of the concerned Indian employees. The Indian Govern-
ment also settled the claims of the other employees of the Hong-
kong Government in India in consultation with the Colonial Office.
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In regard to the employees on leave in India, three months notices
of retirement were given to employees on the pensionable estab-
lishment and arrangements were made with the provincial
governments and Residents of states concerned to pay the arrears
of salary and salary for the period of notice. The Hongkong
employees were also permitted to take up both temporary and
permanent employment in India. Such of those employees as had
joined the Armed Forces were not retired from Hongkong Gov-
ernment service and were entitled not only to count the period
of service in the Armed Forces as ‘duty’ on the post held in
Hongkong but also to receive the difference between the pay in
Hongkong and that in India, if the latter was below that of the
former.

Indian evacuees who were in Shanghai Municipal Service and
others who were dependants in India, brought to the notice of the
Indian Government their claims for arrears of pay and continuance
of pension and family allowances. The claims had to be held over
for settlement till after the war, as His Majesty’s Government held
no funds of the Shanghai authorities. The persons concerned were
asked to contact the provincial governments for necessary financial
assistance under the scheme of relief sanctioned by the Indian
Government.

Many Indians in the Constabulary of British North Borneo
requested the Indian Government to continue their pensions which
were in arrears since the outbreak of the war in the Far East. The
Government of India obtained a list of pensioners in India from
His Majesty’s Government and instructed the provincial authori-
ties to continue the pensions and settlement of the arrears. In
regard to a few employees on leave in India, their claims too had
been settled in consultation with His Majesty’s Government.
Similarly the claims for salary, etc.,, of Indian employees of the
Sarawak Government were settled by payment of arrears of salary
and payment of three months’ salary in lieu of notice and gratuity
based on the length of service in Sarawak. The payment of family
allowances to the dependants in India of British North Borneo and
Sarawak employees stranded in enemy-occupied territories was
also settled on the basis of the procedure adopted in the case of
Hongkong.

EpucATIONAL FAcCILITIES FOR EVACUEE STUDENTS

The Government of India requested all the universities and
provincial governments to afford evacuee students special facilities,
and to recognize the period spent by the evacuee students in schools
and colleges in Malaya and Burma for the purpose of continuing
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their studies in India. The universities also waived their language
condition, as a special case. There was difficulty in securing admis-
sion to the medical, engineering and other professional colleges. The
Government of India took up individual cases with the provincial
governments and the universities concerned through the Educa-
tional Commissioner and the Director-General of Indian Medical
Services. As a result, some of the students secured admission.

The scheme of maintenance allowances made no provision for
the higher expenses involved in university education. The Indian
Government, therefore, in consultation with the Burma Govern-
ment, framed a scheme to assist evacuee university students. The
scheme was to be in force for five years beginning from the
academic year 1942-43. It was meant to be a measure of evacuee
relief and not a system of scholarships granted for distinction in
studies, The scheme covered only those students who were
(a) either themselves evacuees from Burma, Malaya or other
enemy-occupied territories or were dependants of parents or
guardians who were such evacuees or who were now stranded in
enemy-occupied territories; and (b) those already in university
classes or in technical institutions or those who having passed
their school final stage had become eligible to join university not
later than January 1943. There was no stipulation for repayment
of the allowances. The grants sanctioned under the scheme to 273
and 430 evacuee students for the academic years 1942-43 and 1943-44
amounted to Rs. 73,247-7-0 and Rs. 1,62,991-9-4 respectively.
Between 1 June 1944 and 31 March 1945, the financial assistance
sanctioned to help the students amounted to Rs. 1,19,957-13-0.

To help the students who, because they had to evacuate to India,
were unable to sit and pass their matriculation or university
examinations in March or April 1942, the Government of Burma
and the University of Rangoon, in consultation with the Govern-
ment of India, held the Burma High School Final and the Inter-
mediate, B.A. and B.Sc. examinations in August 1942. Five
hundred and twenty students took advantage of the examinations.
A supplementary examination was also held in January 1943 to
mitigate the hardship caused to those students who by reason of
their late arrival in India or from fatigue following the hazardous
evacuation journey were unable to sit for the examinations in
August 1942,

In 1944, with the concurrence of the provincial governments,
the central government formulated a scheme for long-term main-
tenance of refugee orphans in India of British Indian parentage.
The scheme provided for the maintenance, care and education of
refugee orphans till they attained majority and for safeguarding
their interests.
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ASSISTANCE TO INDIANS STRANDED IN
EnEMY-0CcCUPIED COUNTRIES

On the refusal of the Japanese Government to recognize the
appointment of a protecting power in the territories of the United
Nations under Japanese occupation, the Swiss authorities began to
look after the Indian and British interests therein. The Japanese
Government agreed to neutral secretaries of the Y.M.C.A. world
organizations rendering help to the civilian internees and prisoners
of war in occupied territories. Postal communications with these
people were also later made possible. In the middle of 1943, the
Indian Government contributed £1,500 sterling to the Inter-
national Red Cross Committee for services to Indians stranded in
Japanese-occupied territories, whether prisoners of war, internees
or free.

In Shanghai arrangements had been made to extend through
Switzerland, the Protecting Power, monetary assistance up to £10
per head per month to all British subjects in indigent condition,
against undertaking, wherever felt necessary, to repay.

Indians in Indo-China were not disturbed and no restrictions
were placed on their movement.

During 1943, large numbers of estate Indian workers in Malaya
were compulsorily recruited by the Japanese and sent to Siam to
work on the notorious Siam-Burma ‘ Death Railway ’. Out of a total
of 73,502 labourers of all races taken from Malaya for work on the
railway, it was estimated that 62,475 or 85 p.c. were South Indians.
Of these, it was estimated that 20,825 died in Siam.

ARRANGEMENTS MADE TO OBTAIN INFORMATION ABOUT INDIANS
IN JAPANESE-OCCUPIED TERRITORIES

The Red Cross had its delegates in Tokyo, Shanghai and Hong-
kong and so information about stranded Indians was got through
the Red Cross. As Switzerland was Protecting Power for Indian
interests in Japan, Japanese-occupied China, French Indo-China
and Siam, information about Indians in those territories was secur-
ed through Switzerland. The absence of a Red Cross delegate and
a Protecting Power in Singapore, Malaya, the East Indies and
Burma resulted in lack of information about Indians in these terri-
tories. In regard to Indians in Burma Government employment
some information was secured by addressing the concerned Depart-
ments of the Burma Government established in Simla. But no
information could be obtained in regard to non-Government
employees. Arrangements were made for the All-India Radio to
broadcast messages from the relatives of persons stranded in Malaya
and Burma,
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REPATRIATION OF INDIANS FROM ENEMY-OCCUPIED
TERRITORIES

An agreement was reached in the middle of 1942 between His
Majesty’s Government and Japan for the mutual advantage of their
nationals on the basis of reciprocity. Under the terms of this
agreement 125 Indians reached India in October 1942. The Govern-
ment of India arranged for their reception and journey to their
destinations at Government’s expense.

About 100 Indians managed to escape from the enemy-occupied
Hongkong and reached Kwelein in free China. The Indian Ambas-
sador at Chungking was authorized to grant financial assistance to
needy evacuees pending arrangements for their repatriation to
India. Thirty-four of them were repatriated to India in January
1943. Most of them sold the bulk of their properties and deposited
the sale proceeds with the British Consulate at Kumming, in lieu
of which rupee drafts were given to them. Another 64 Indians in.
China were repatriated a little later.

MALAYA

The unlimited issue of Japanese military scrip without num-
bers and signatures resulted in steep depreciation in its value until
at the end of the period of occupation inflation was so high that
the purchasing power of a dollar was hardly equal to a pre-war
cent. Acute scarcity of clothing and other necessities rendered
life utterly miserable and agonizing. The proclamation of the
B.M.A. declaring all the military scrip valueless reduced all
Indians to penury. The B.M.A., however, alleviated the hardship
by payment of rehabilitation grants in cash to government servants,
rehabilitation loans to business men and cash relief to Indian
workers and by employment in various reconstruction works.

After the reoccupation, many Indians were desperately eager to
return to India for rest and recuperation. The extreme scarcity of
normal shipping due to world-wide post-war conditions rendered
the return very difficult. However, by the end of December 1946
as many as 20,000 Indians in Malaya were enabled to return to
India. This was facilitated also by grant totalling Rs. 2,50,000 by the
Government of India to provide passages to the destitute persons
on their undertaking to repay the amounts in India and to widows
and dependants of deceased labourers who perished on the Siam-
Burma ‘Death’ Railway, etc. The Government of India and the
Indian National Congress also.despatched Medical Missions to pro-
vide medical help. After the unconditional Allied surrender of
Singapore to the Japanese on 15 February 1942 Malaya remained
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under Japanese occupation for 3% years. Between 15 August 1945
when Japan surrendered and September 1945 when the British and
Indian forces reoccupied Malaya, chaos reigned supreme, There
was much uneasiness in the Indian community in Malaya on ac-
count of the indiscriminate arrests on, charges of collaboration with
the Japanese and detentions for weeks without charges being fram-
ed. The Government of India sent a panel of five eminent Indian
lawyers to defend the detainees.

NorTH BORNEO

The repatriation problem and the state of poverty among
Indians in North Borneo caused much anxiety. The Government
of India, therefore, placed at the disposal of the Indian Representa-
tive in Malaya $ 10,000 for relief of distress and another $ 10,000
for a free repatriation scheme from British North Borneo and
Labuan, Similarly 3,000 Indians belonging to Medan in North
Sumatra, who were being persecuted by the local bandits,
wanted to return to India. Two ships were diverted in November
1946 from Singapore and all these Indians were repatriated to
India.

Azap HIND MOVEMENT

Japan, which promised all Asian countries their proper places
in the new order of the Greater East Asia Co-Prosperity Sphere,
declared war on Britain and the U.S.A. on 8 December 1941. On
the same day, Indians in Tokyo formed a Committee with
Rash Behari Bose as President and decided to launch a movement
for Indian freedom. Later, on 26 December, fifty representatives
of Indians in several Japanese cities met in conference and passed
resolutions appealing to Indians to wrest power from the British.
Some Indian leaders from Siam accompanied the advancing
Japanese forces from the Siamese border and held public meetings
of Indians and formed Indian Independence Leagues at every im-
portant town occupied. With the fall of Singapore on 15 January
1942, a Central Committee was set up to direct League work in
Malaya with N. Raghavan as President. The territorial con-
ference of Indians in Malaya held on 9 March 1942 decided to send
a Goodwill Mission to the Tokyo Conference on 30 March to be
held under the chairmanship of Rash Behari Bose. The Con-
ference decided the lines of action of the civil and military sides of
the movement with ‘ Unity, Faith, Sacrifice’ as its motto. It also
decided upon a Council of Action with a President and two civil
and two military members and a consultative body consisting of
a specified number of representatives from each part of East Asia

1. 23
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and the raising of an Indian National Army out of the surrendered
personnel of the Indian Army and volunteers and recruits from the
civilians. From 15 to 23 June 1942 a further elaborate conference
of Indian delegates from all parts of East Asia including Malaya
was held to implement the Tokyo resolutions, The arrival in
Singapore of Subhas Chandra Bose on 2 July 1943 and his
assumption of leadership galvanized the movement. He undertook
a lecturing tour of Malaya and other parts of East Asia and
inaugurated the Provisional Government of Free India on 21 Octo-
ber 1943. Netaji Subhas Chandra Bose became the Head of the
State and a declaration of war was made on Britain and America.
Japan, Germany, Italy and six other countries under their occupa-
tion recognized the Provisional Government. In January 1944,
Netaji reached Rangoon and making it the Advance Headquarters
sent the Indian National Army in successive batches from Singa-
pore to Burma, which went into action against the British forces
in the Arakan regions on 4 February 1944, After advancing in
several sectors with the Japanese army, the Indian National Army
entered the Manipur State on 22 March 1944. Reverses began at
Imphal with the result that both the Japanese forces and Indian
National Army had to withdraw even from Burma. Netaji had to
leave Burma in April 1945 and reached Bangkok in May. With
the surrender of Japan on 15 August 1945, the Provisional Govern-
ment and the Indian National Army were dissolved.

The Indian National Army and its achievements fired the
imagination of Indians in East Asia and wrought a tremendous
psychological revolution in their minds. In addition to strengthen-
ing the freedom movement in India, the courageous stand of the
Indian National Army helped in securing respectable treatment to
Indians at the hands of the Japanese.



CHAPTER VII

DISABILITIES
RESTRICTIONS ON ENTRY AND RESIDENCE

The transformation in the social economy and the emergence
of native classes as a result of the new economic and political
conditions in the different countries led to the abandonment of
‘open door’ as an immigration policy. This change was, so far as
the Empire countries were concerned, recognized and embodied
in the Imperial Conference Resolution No. 22 of 1918, and re-
affirmed by the Imperial Conference, 1921. While the restrictions
on the free entry of Indians into the Dominions and the colonies
indicate the inevitable transition in immigration policy, they also
show the baneful effects of racialism on social policy.

The London and Pretoria Conventions of 1881 and 1884
declared the right of free entry into South Africa ; but later, racial
and economic factors led to the violation of that declaration. The
Secretary of State for India, anticipating this departure and
agreeing to restrictions on the entry of Indians into South Africa,
laid down the policy in 1897 at the time of the first Immigration
Restriction Ordinance thus: ‘Provided that the law is applied
equally to immigrants from all countries and is not based on
differences of race or colour,’ he did not propose to make any
special protest against their action.

The second stipulation made before acquiescing in the
restriction on entry was for equal treatment for the resident Indians
and future immigrants.

We regret the necessity for restrictions which excluded the
British Indian subjects from South Africa, but accept the
prohibition of further immigration in order to secure the fair
treatment of those who were lawfully settled there. We,
therefore, are entitled to demand fair and equitable treatment
involving complete equality before the law for those Indians
who had already been allowed to settle in Natal, or who
mi%ht h%reafter under the new Immigration Law be permitted
to do so.

1. Selection of papers (1926) p. 36, para 9, Despatch dated 21 July 1897.
2. Ibid,
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The Colonial Office the Secretary of State for India* and the
Government of India5 have time and again reiterated this policy.
Though in practical adherence the Colonial and India Offices and
the colonial governments had moved far away from this policy,
still even they offered their theoretical homage to it.

REGISTRATION

In pursuance of the policy of restrictions of future immigra-
tion, the colonial governments devised certain methods such as
compulsory registration of resident Indians, the fulfilment of
difficult language and property tests, and the payment of high
immigration and repatriation deposits through the institution of
vexatious permit and passport systems.

SouTH AFRICA

From the beginning there has been a suspicion as regards
the motive behind the move for registration. In 1902 and
1904 Governor Milner proposed Ordinances for the registration of
Asians in the Transvaal. But Joseph Chamberlain, Secretary
of State for the Colonies in 1902, and Lyttleton, Secretary of State
for the Colonies in 1904, refused to sanction such measures.
Rejecting the Ordinance of 1902, Joseph Chamberlain wrote that
if the object of registration was to keep out undesirable persons,
that cculd be better done at the colonial ports and the Portuguese
frontier by legislation on the lines of the Natal Immigration
Restriction Act of 1898. Milner did not contemplate a total pro-
hibition of Asians, as there was labour shortage. He assumed,
therefore, a conciliatory tone and told the Transvaal Indians thus:

Registration gives you a right to be here and a right to come
and go. Therefore, to me registration seems a protection to
you as well as a help to the Government, and in any Law
passed I should like to see registration included . . . . Once on
the register your position is established, and no further
registration is necessary, nor is a fresh permit required.

On _this assurance Indians agreed to registration. Yet within
three years reregistration was demanded. Lord Selbourne,
Governor of the Transvaal, referring to Indian objections to the
draft amendment of the law providing for a second registration,

3. Quoted by P. Subrahmanya Iyer in Indian Problem in South Africa
(1925), p. 68, letter dated 5 January 1906.

4. Ibid. p. 68, Letter dated 31 January 1906.

5. Selection of papers (1926), p. 92, Telegram of Viceroy dated 19 De-
cember 1903.

6. L. E. Neame: The Asiatic Danger in the Colonies, (1907), p. x.
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stated : ‘ The object of the new Ordinance is to require all Asians
now in the colony to apply for registration, and to provide for
issue to those who are lawfully resident here of a certificate of
registration, which will be clear evidence of their right to be and
remain here.”” Lord Elgin, Secretary of State for India, also drew
the attention of the Transvaal Government to the departure from
the original proposals in which registration was optional to the new
Bill wherein registration was made compulsory.?

He also objected to the provision which empowered a Resident
Magistrate to issue an order requiring an Asian, who had failed to
satisfy him that he was lawfully resident in the Transvaal, to leave
the colony within a time to be specified in the order. He pleaded
that provision should be made for a right of appeal to the Supreme
Court from such an order, and that a Resident Magistrate ought
not to be entrusted with the power of final determination of a
matter of such importance.?

This Ordinance of 1906 was disallowed by His Majesty’s
Government. The subsequent Asiatic Law Amendment Act II
of 1907 was in all essentials identical with this Ordinance. Act
II of 1907 provided for the compulsory registration of Indians, for
the identification of the holders of certificates of registration by
the finger impression system, for a fine of £100 or in default
imprisonment up to three years in case of refusal to register
oneself, and for the production of certificates on demand by any
member of the police or others authorized so to demand. All
Asian newcomers ineligible for registration under Act II were
brought under the definition of ¢ Prohibited Immigrant’ in Act XV
of 1907, and for this purpose, the very first section of Act XV
made Act II permanent though originally it was meant to be only
temporary. Act XV provided for the removal of certain
undesirables from the colony at the discretion of the Colonial
Secretary. One class of such undesirables was stated to be the
Asian who refused or neglected to obtain or was unable to legally
obtain a certificate of registration under Act II. Act XV amended
Act II to the serious detriment of Indians, in that, while Act II
provided only for a notice of removal from the colony, and in
default to imprisonment, Act XV provided in Sec. 6 (B) for
physical and forceful deportation involving confiscation of pro-
perty of those failing to register themselves under Act IL
Referring to Sec. 6 (B) Lord Elgin wrote that His Majesty’s

7. Correspondence Relating to Legislation Affecting Asiatics in the
Transvaal, C. D, 3308, p. 16, para 5.

8. Ibid., p. 59, para 6,

9. Ibid,
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Government were convinced that no precedent for such power
exists in the legislation of any responsibly governed colony. The
stipulation for compulsory registration also took away the benefit
of educational clause in Act XV. Lastly, British subjects, who
had before 1902 acquired demicile in the Transvaal, but having
temporarily left could not get themselves registered, might under
its provisions be debarred from re-entry. Lord Selbourne himself
admitted that these provisions were stringentl® Lord Elgin
wrote to Lord Grey, the Secretary of State for the Colonies, that
even under the Transvaal and Orange River Colony Peace Preser-
vation Ordinances, no power was given to the executive to
summarily expel anyone, but only to issue an order to leave the
country, and that, in. case of non-compliance with the order, to
bring him before a Magistrate and on conviction to fine or imprison
him.!! Lord Elgin had also referred to the protest made by His
Majesty’s Government against the Aliens’ Expulsion Law passed
by the late South African Republic in 1896, in consequence of
which the Volksraad resolved that no one should be banished
without having been found guilty by a court of law. Indians
objected to the humiliating provisions of these Acts, particularly
to the element of compulsion in registration and the insulting
finger impression system to all alike.l?

As Act IT was based on the presumption of illicit Indian influx,
Indians asked for the appointment of a Commission to investigate
into it. But the request was rejected. Then Indians offered to
undertake voluntary registration, provided Act II was repealed.
Mahatma Gandhi pleaded that, as in all other colonies, the right
of any people to enter and reside in the country should be decided
judicially and not be left to the discretion of an administrative
officer.13

But the Government insisted on treating as prohibited immi-
grants all holding Dutch registration certificates and the pre-Boer
war Indian refugees who had not yet returned to the Transvaal.
They held that the voluntary applications to be received should
be finally decided by the Registrar without any provision for
appeal to the Supreme Court. Thus the declarations of responsible
officials that domiciliary rights of pre-Boar war Asian residents

10. Correspondence Relating to the Position of British Indians in the
Transvaal (1907), C. D. 3887, p. 11.

11. Ibid., p. 54, Letter dated 10 October 1907.

12, Further Correspondence Relating to the Position of British Indians,
February 1908, C.D. 3892, p. 4.

13. Further Correspondence Relating to the Position of British Indians,
October 1908, C.D., 4327, p. 21,
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would be respected were set at nought. On the refusal of the
government to amend Act XV and repeal Act II, Indians with-
drew in June 1908 their applications for voluntary registration.
Subsequently, the Asiatic Registration Amendment Act XXXVI
was passed in 1908. This Act provided that if Asians were
resident in the country three years before the war, i.e. 11 October
1899, and also could prove it, then they were competent to apply
within one year from the date of the Act for certificates of registra-
tion; and that in case the Registrar refused the certificate they
could appeal to the Magistrate specially appointed, his decision
being subject to review by the Supreme Court under the ordinary
law. Act XXXVI of 1908 was admittedly an advance upon Act II
of 1907, but it was defective in that it required proof of pre-war
residence for three years from those Asians who were in the
Transvaal but had not yet received registration certificates. Most
of them entered in a bona fide manner and acquired vested
interests. There were several instances of Asians having already
received registration certificales although their residence in
Transvaal before the war did not go beyond even one year. So
Indians felt unable to accept the benefits of this Ordinance until
Act II was repealed, and the status of educated entrants was
properly and equitably defined.

Consequently, several Indians were arrested and deported.
In 1909 Lord Morley, Secretary of State for India, referred to Lord
Crewe, Secretary of State for the Colonies, the question of deporta-
tions to India of Indians who were old residents of the Transvaal
for non-registration, without allowing them the right of appeal
against the decisions of inferior courts. Lord Crewe replied that
the deportation of an Indian resident in the Transvaal, unlike the
refusal of permission for entry into the colony from without,
could only be made under Sec. 7 of Act XXXVI of 1908 by
the order of a magistrate upon the failure of the Indian to produce
his certificate of registration, and that the Supreme Court had
ruled in Randeria’s case that no right of appeal existed against such
an order.! He stated that the Magistrate, in making the order, had
merely to decide whether the Indian was the lawful holder of a
certificate of registration and that the question whether the Indian
had a right to a certificate, on which only most probably compli-
cated legal issues could arise, was a matter for previous
consideration by the Registrar against whose decision full

14. Further Correspondence, C.M.D. 5363. September 1910, p. 19, para 2,
Letter dated 20 May 1909
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provision for appeal was made under Sec. 6 (2) and Sec. 8 of
Act XXXVI of 1908.15

The deportations were continued on a large scale in-1910 on
the ground that the persons concerned did not produce satisfactory
proof that they were domiciled in Natal. These deportations could
not have been due to the difficulty of identification, for every one
of the deporters had suffered imprisonment as a passive resister
at least once and his identification had been effected under the
jail regulations by the prison authorities. Moreover, most of them
had been personally known to the authorities and at least some had
voluntarily registered themselves under the compromise of
January 1907; these registrations were validated by Act XXXVI
of 1908. The deportations in such cases and circumstances were
held illegal by the Supreme Court decision in Naidoo and others
vs. Rex. Lord Crewe wrote to the Union Governor-General draw-
ing the latter’s attention to the serious political results likely to
follow from further deportations and urging that deportations
should be suspended or at least that further deportations to which
reasonable exception might be taken should be prevented.l6

All these deportees being very old residents in South Africa,
their deportation in reality was much more of the nature of
expatriation or exile than of repatriation. The Transvaal Ministers
replied that, with regard to future deportations, instructions had
been given to the police to exercise every care that Asians who
had been registered were not dealt with under the clause of the
Registration Act which entailed deportation. Replying to Mahatma
Gandhi, Smuts gave an assurance early in 1912 that in the
proposed legislation power would be taken to register all passive
resisters who, but for their present resistance, would have been
entitled to registration had they done so at the proper time
notwithstanding any provisions of Act XXXVI of 190817 In
March 1912, the Secretary of State for the Colonies reiterated the
view that His Majesty’s Government had ‘always regarded it as
a matter of great importance that decisions of immigration officers
on questions affecting rights of Indians already established in South
Africa should be open to judicial review.18

The new Immigration Restriction Bill of 1912 gave the right of
appeal. This clause giving the right of appeal was interpreted by
the Secretary of State for the Colonies, the Union Governor-
General and the Ministers as securing appeal to a court on

15. Ibid., p. 19, para 3.

16. Ibid., p. 113, Telegram dated 8 June 1910.
17. CM.D. 6283, September 1912, p. 4.

18. Ibid., p. 23.



DISABILITIES 185
questions of domicile to any Indian claiming to enter South Africa
as a domiciled Indian.!?

After the withdrawal of this Bill and the introduction of the
Immigration Restriction Bill of 1913, the Union Ministers stated :
‘It is not intended in the Bill to interfere in any way with the
jurisdiction of the courts on questions of domicile.’20

In spite of the statements that registration certificates and
domicile certificates were conclusive proof of the Indian’s right
to reside in the Transvaal and Natal, further independent inquiries
were made into facts of domicile. The Solomon Commission of
1913 recommended that, regarding the conditions under which
identification certificates were issued, Sec. 25 (2) of the Immi-
gration Restriction Act 1913 should be so amended as to provide
that such certificates should remain in force for three years and
that the fee of £1 for the issue of an identification certificate or
a temporary permit be substantially reduced, and that no charge
be made for extensions.?! As regards Natal they recommended
that the Natal domicile certificates issued to Indians by the Immigra-
tion Officers and bearing the thumb impression of the holder of
the permit should be recognized as conclusive evidence of the right
of the holder to enter the Union soon after his identity had been
established.?22 The recommendations were accepted by the Union
Government and the position had generally improved since the
Smuts-Gandhi Agreement.

On 6 September 1949, Prime Minister Malan announced that
to protect the European race, ‘every citizen must have to carry
an identity card classifying him as European, native, coloured.’
This is ‘ to state clearly who is white and who is not white.’ The
Union Government would set up machinery to make it possible
to enforce ‘apartheid’ in the living areas. The London News
Chronicle of T September 1949 wrote : ‘He (Dr. Malan) is going
to force every citizen to carry a document certifying his race. He
is going to deprive coloured people of their votes in Cape Province.
He is going to stop them mingling with white students in the Uni-
versities. If ever there was a useless scrap of paper, it will be Dr.
Malan’s identity card.’

Identity cards would have to be issued to a total of 11,391,949
persons — 2,372,690 Europeans, 285,260 Asians (mostly Indians),
928484 Coloureds and 7,805,515 Africans. A Bill empowering

19. Ibid., p. 24, Telegram dated 19 June 1912, Despatch dated 24 June
1912 and Minute No. 547 dated 22 June 1912.

20. C.D. 6940 of July 1913, p. 23, Minute No. 430 dated 2 May 1913.

21. 7265 of April 1914, pp. 34 and 37.

22. Ibid., p. 37.

I 24
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the government to compile the Register and to issue identity cards
is ready and is expected to be introduced early in 1950. The
Register may possibly be utilized in deciding domicile and prevent-
ing mixed marriages.

CEYLON

The Indo-Ceylon Exploratory Conference which met in New
Delhi in November of 1940 failed to reach an agreement as the
Ceylonese delegation could not modify their attitude in regard to
the principles governing the status of the resident Indian commu-
nity, with the result that other questions were not discussed and
the talks terminated without any settlement.

When the papers connected with the conference were tabled
before the Ceylon State Council, the Governor had simultaneously
sent a message to the Council explaining the undertakings given
in the past to the Government of India by the Government of
Ceylon in regard to Indians immigrating to Ceylon and adding that,
as Governor, he was bound to withhold approval, ratification or
assent in respect of any Act, Regulation or measure likely to have
the effect of depriving Indians of the benefit of any of the under-
takings mentioned, to which the Government of India had not
agreed. As a protest against the message, the State Council
adjourned to enable the Ministers to prepare and introduce two
Bills, une to restrict immigration into Ceylon and the other to
register non-Ceylonese residents in Ceylon. Earlier, in August
1940, in conformity with their promise to the Government of India
to refer to them any proposal to restrict immigration to Ceylon,
the Ceylon Government forwarded to the Government of India
a memorandum containing a summary of their proposals to
restrict immigration and to register the non-Ceylonese. These
proposals were not discussed during the Indo-Ceylon Exploratory
Conference owing to disagreement on the status of resident
Indians. After the failure of the conference and the Governor’s
message, the Ministers prepared their Bills which, though not
based strictly on the proposals in this memorandum, contained the
same chief features. On being pressed for their comments, the
Government of India objected to the first Bill on grounds of
principle, viz, that it would interfere with freedom of movement
of Indians between India and Ceylon in violation of the previous
understanding between the two governments. The restrictions
were also not justified by statistics of travel. In regard to the
draft Registration Ordinance, it was felt that the definition of
‘Non-Ceylonese’ prejudged the whole issue between the two
governments as to what classes of Indians now in Ceylon should
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be treated as Ceylonese. The question of restriction of immigra-
tion, the Government of India explained, should form part of a
general settlement of all outstanding issues and should not, in
view of past assurances, be decided by Ceylon unilaterally and in
isolation from other questions. On 4 March 1941, the two Bills
to regulate and control the entry of non-Ceylonese and to provide
for the registration of persons who did not possess a Ceylon
domicile of origin were introduced in the State Council and, after
the second reading, referred to Standing Committee ‘A’, which
expressed its willingness to hear all parties who wished to be heard
before the Bills were finally passed. As Indians were wholly
opposed to the principles underlying the Bills, no representations
were made on their behalf.

The anti-Indian agitation in Ceylon slowed down a little. In
August 1941, the Government of Ceylon suggested to the Govern-
ment of India that the talks which ended inconclusively in
November 1940 be resumed. The Government of India agreed
and the conference held in Colombo from 5 to 21 September
reached agreed conclusions which were published in a Joint
Report on 16 October. The proposals were strongly criticized by
Indians in Ceylon.

In March 1945 the Ceylon Indian Congress represented to the
Soulbury Commission that the Ceylon Legislature should have no
power to enact unilateral legislation restricting immigration from
India or adversely affecting the rights of Indian immigrants law-
fully admitted. But in their Report, the Commission endorsed the
demand of the Ceylonese Ministers (embodied in their constitu-
tional scheme submitted to His Majesty’s Government in
September 1944 ) that the Government of Ceylon should have the
power to prohibit or restrict immigration into the island and that
a Bill dealing only with that subject should not come within the
category of Bills to be reserved for His Majesty’s assent.

With a view to settle the outstanding questions between India
and Ceylon, particularly relating to Indian citizenship rights and
Indian immigration besides matters relative to trade and defence,
Senanayake, the Prime Minister of Ceylon, held talks with Prime
Minister Nehru at New Delhi from 28 to 31 December 1947. It
was earnestly hoped that as a result of these talks, under condi-
tions ‘of political freedom and popular support in both the countries
without the intervention of a third party, a satisfactory under-
standing would be reached between them on the status of Indian
nationals in Ceylon. Following agreement between the two Prime
Ministers on broad principles of citizenship rights of Indians, the
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Government forwarded to the Government of India draft propo-
sals for the approval of the latter.

The Indian Government suggested changes in regard to both
immigration and citizenship rights. Ceylon accepted some minor
changes suggested and passed the Ceylon Immigrants and
Emigrants Act 1948 which came into effect on, 1 November 1949, It
controls the entry and departure of non-Ceylonese citizens and
provides for removing undesirable persons who are not Ceylonese
citizens. On the admission of the Ministers themselves, its provi-
sions might be utilized to repatriate Indians on economic grounds,
namely, that their continuous presence in Ceylon might affect the
employment problem. The Act provides for an elaborate system
of passports without which no Ceylonese resident could even leave
the country. The restrictions apply even to movement of Indians
between India and Ceylon, regarding which hitherto no restrictions
existed.

Since 1 November 1949 all those who travel between India and
Ceylon have to carry passports. As the bulk of Ceylon Indians have
not obtained citizenship, it is easier to refuse them permission to
return to Ceylon after a trip to India. Section 14 (3) (b) of
the Act lays down that temporary residence certificates shall not
be refused in the case of persons who, being British sub-
jects, were ordinarily resident in Ceylon for a period of
at least five years immediately preceding the appointed date
(1 Qctober 1944). Under this section, the Controller of
Emigration and Immigration is given discretionary power to refuse
a residence certificate, or, for that matter, an endorsement authoriz-
ing re-entry to those who do not possess or are not in a position
to prove five years residence. Since the burden of providing docu-
mentary proof is upon the persons concerned, the Controller has
refused to give endorsement on the passports of many Indians who
could not prove their residence in that way.

Where passports are not immediately available emergency or
special identity certificates are issued to those desiring to leave or
return to Ceylon. Indian estate labourers may, until further notice,
leave Ceylon with identity certificates being issued to them on
estates, but during the transitional period until proper travel docu-
ments become necessary, these certificates should be endorsed by
the Immigration Officer. Similarly, estate labourers may return
to Ceylon until further notice if they carry estate identification
cards. Arrangements are being made for granting visas by Ceylon
representatives in Delhi, et¢c. Ultimately all the 600,000 Indian
estate workers have to obtain passports of the Indian Government
unless they become Ceylonese citizens, but reasonable time would
be given to acquire their own national passports,
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For the convenience of persons who travel between India and
Ceylon, and cannot afford to have regular Indian passports, the
Government of India has introduced a simpler and cheaper travel
document known as ‘India-Ceylon pass’. The possession of this
pass however does not exempt the holder from compliance with
any of the other requirements of the immigration regulations of
Ceylon or of the Indian Emigration, Act. Till this Act came into
force people domiciled in India and Ceylon and travelling between
these two countries were exempt from the Indian Passport Rules,
1921. '

Marava

After the reoccupation of Malaya, the British Military
Administration (B.M.A.) restricted the entry of all persons into
Malaya. Only persons who were given permits issued by the B.MLA.,
were allowed to enter Malaya. The Colonial Office Represent-
ative in India, however, arranged for the necessary shipping and
most of the evacuees were repatriated to Malaya in early 1946.
Free passages were given in a number of deserving cases.

Indians in Malaya appealed to the Indian Government to
persuade the Malayan Government to lift the ban of 31 March on
the entry of newcomers from India as demand arose among the
Indian mercantile community for skilled Indian labour like shop-
assistants, clerks and artisans. A draft agreement was prepared
to be signed by employers and employees. The agreement con-
tained terms and conditions, such as 48-hour week, gratuity of a
month’s salary for every year of service, free ordinary medical
attendance, on which the Indian Government might permit
cmployees from Malaya to engage in the above categories of skilled
labour.

After reoccupation, the Malayan authorities introduced the
permit system to facilitate the entry into Malaya of labourers from
India, Pakistan and Ceylon. As there was no further need for more
workers, the Malayan authorities decided in May 1949 to discontinue
the issue of entry permits to newcomers from India, Pakistan and
Ceylon. Accordingly from 10 August 1949 the system of entry
permits was discontinued. So, in future all persons desiring to
enter Malaya would be treated in all respects as other British sub-
jects and should apply to their local authorities for travel facilities
and possess valid passports. This order did not affect the issue of
permits to persons leaving the country with the intention of return-
ing to Malaya and these permits would be issued on personal
application as before.

The discontinuance of the permit system was not expected to have
adverse effects on the emigration of Indians to Malaya. Even under
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the permit system, the entry of Indians was controlled ; emigration
now was further restricted. In 1948, out of 7,274 Indian requests
for entry into Malaya, 3,555 were rejected on the ground that
the applicants would not prove beneficial to the economic life of
the colony. Actually the Indian Government was not in favour of
free emigration not only to Malaya, but also to Ceylon and Burma.

The Indian Government’s ban of June 1938 applied to all un-
skilled labourers irrespective of the length of time they might have
resided in Malaya. The ban did not apply to the following persons,
who were not regarded as ‘ emigrating’ within the meaning of the
Indian Emigration Act, 1922: 1. Wives and minor children who
emigrate to join their husbands and fathers in Malaya ; 2. Labourers
proceeding to Malaya at their own expense provided it was proved
to the satisfaction of the Indian authorities that they were not
doing so under an agreement to work for hire in Malaya whether
it be a first engagement or resumption of a prior engagement after
leave in India. Labourers who were on a short visit to India and
desired to return to their employment in Malaya would be prevent-
ed by the ban from doing so, because they would be deemed to
be departing under their original agreement to work for hire. So
in July 1949, the Indian Government decided that in special cases
of genuine hardship, like loss of permanent service in Malaya,
separation from the family and forfeiture of pensionary benefits and
gratuities, etc., they should be permitted to proceed to Malaya.
Each case was to be considered on its merits. It was made clear
that there was no change in the policy of the Government of India
in respect of the ban in operation on the emigration of unskilled
Indian labour to Malaya.

In addition to a passport, possession of means of livelihood is
now needed to secure entry into Malaya. Between May and
September 1949, 25 persons who reached Malaya with valid travel
documents were sent back to India by the Malayan authorities
under the Passengers Restrictions Ordinance on the ground that
they were not persons with means of livelihood.

Everyone in the Federation of Malaya and the Colony of
Singapore must possess an identity card under the Emergency
Regulations now in force. Failure to produce the card when
challenged would make a person liable to arrest and sentence
which might include fine and imprisonment.

LANGUAGE TEST

SouTH AFRICA

The language test was transformed into a handmaid to com-
pulsory registration to achieve the desired object of the exclusion
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of Indians. Cl. 2(4) of the Transvaal Immigration Restriction Act
of 1907 defined a prohibited immigrant to include any person
unable to write out or sign in a European language an applica-
tion for permission to enter the colony. In giving this definition
the Act disregarded the right of residence of those who paid £3
before 1899 to the old Dutch Government for settlement in virtue
of Law III of 1885, but who, owing to obstacles placed in the way
of their securing permits under the Peace Preservation Ordinance,
were not able to return to the Transvaal. Thus the language test
indirectly cancelled the right of domicile. Referring to the effect
of the educational clause 2(4), Lord Elgin wrote that the practical
effect of Sub-section 2(4) would be to exclude all Asians irres-
pective of personal qualifications.2  Anticipating the abuse
of this qualification, the Government of India pleaded as long
back as 1903 for the inclusion of Indian languages in the language
test.2* They reiterated the same request in 190825 Mahatma
Gandhi requested that those possessing educational qualifications,
whatever the test, should at least be free like the European immi-
grants. Indians rejected the new Registration Act of 1908 as it did
not ensure the admission of educated Indians to the Transvaal,
subject only to the provisions of the ordinary immigration law of
the colony whether they had or had not pre-Boer War residence.
Smuts had admitted in 1909 that Sec. 2 (4) of Act XV of 1907,
which prevented the entry of Asians not provided with certifica-
tes into the Transvaal, did not mention Asians but was delibe-
rately framed for them and had been interpreted in the courts in
that sense26 Lord Crewe pleaded that there should be a uniform
educational test and there should be no differential provision in
the immigration law for European and Asian immigrants and
that the statutory provisions for immigration must be the same
but that the law should leave an opening for such administrative
differentiation as would close the doors to all except at the most
half a dozen immigrants in any one year.?’” Smuts replied that
they could not recognize in their legislation the equal rights of all
alike to emigrate to South Africa on the ground that, if equality
was conceded in principle, the practice would ultimately have to
conform to the principle and thus in the end the Asian immigrants
would be on the same footing as the European.?8

23. C.D. 3887 of January 1908, p. 52, Telegram dated 27 November 1907.
24. C.D. 2239 of August 1904, p. 26, Despatch dated 14 May 1903.

25. C.D. 4327 of October 1908, p. 3, Despatch dated 30 January 1908.
26. C.D. 5363 of September 1910, Smuts’ letter dated 26 August 1909.
27. Ibid., p. 33.

28, Ibid.
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This led to a failure of the negotiations between Mahatma
Gandhi and Smuts in 1909. Appreciating the Indian stand for
theoretical equality in respect of educational test, Lord Crewe
said that this attitude on the part of the Indians was noteworthy
and was strictly consistent with their attitude in the matter of
the differential railway regulations.?® He quoted the precedent
of Australia in support of the Indian contention for administrative
as against legislative action. Referring to the Union Immigration
Restriction Act of 1911, the Secretary of State for India had also
pointed out that under the existing Cape and Natal laws Asians
could enter if they had passed the education test in a European
language, but that by the new Act the Transvaal policy of practi-
cally complete exclusion was being extended all over the Union,
and it would be difficult to prevent the position of Indians in
Cape Colony and Natal from being prejudiced. This Union Act
of 1911 subjected all immigrants to an equal statutory test. The
Orange Free State Provincial Council and all members of the
Union Parliament representing Orange State constituencies oppos-
ed the Bill in regard to the right of any educated Asian being
allowed to enter Orange State after landing in the Union. The
Solomon Commission recommended that Sec. 7 of the Immigra-
tion Restriction Act 1913 be amended to the effect that no decla-
ration before a Resident Magistrate in accordance with Sec. 8 or
Chaptear XXXIII of the Orange Free State Law Book was neces-
sary for educated Indians entering the Free State. The recom-
mendation was accordingly accepted.

AUSTRALIA

Emigration of Indian indentured labour to Australia began in
1837-38. The influx remained small as only a part of the fringe
round the coast of the continent was settled, with consequently
limited scope for Indian employment. First the sugar planters of
Queensland imported the Kanakas from the South Sea Islands as in-
dentured labourers. The importation of Indian labour by Mauri-
tius and other colonies induced these planters to follow suit and
suggest importation of Indian labour. An official committee
considered the position in 1841 and rejected the proposal on the
ground that the indenture system would amount to perpetuation
of slavery in another form. Later many Indians from the Punjab,
North-West Frontier Province and Baluchistan migrated to West-
ern Australia as free men. Most of them were engaged as primary
producers and some participated in the development of transport.

29. C.D. 5579 of March 1911, p. 2, para 7.
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The working of gold mines later gave rise to anti-Asian mea-
sures. In 1878 Queensland passed an Act banning the employment
of Asians in mines. Subsequently the ban was extended to Asian
employment in the sugar and banana industries.

In order to restrict the entry of Asians and with a view to
make the continent a white man’s preserve, the Government decid-
ed, in spite of its tropical nature, to dispense with all outside
labour and so repatriated the Kanakas and officially abolished the
system of indentured labour. Later, they stipulated a dictation
test in any language prescribed to all, except in the case of persons
of European race, who wished to enter Australia. In 1897, the
Imperial Government at first made the suggestion to Australia for
adopting a non-discriminatory literacy test in the English language.
After the formation of the Commonwealth the Australian Govern-
ment, however, gave a different interpretation and passed the
Immigration Act of 1901 which defined a prohibited immigrant to
include any person who failed to pass the dictation test in any
European language.

Significantly, the test is applied only when it is considered
necessary to exclude an immigrant. Instead of being a criterion
of admission it has become an instrument for exclusion. As re-
gards the procedure in connexion with this test, the Minister of
the Interior selects a passage of some fifty words in the English
language. It is printed in slips and supplied to the customs officers
empowered to test. In the presence of the immigrant, the Immi-
gration Officer announces the language of the selected passage and
reads it out at a speed suitable for dictation. In case he fails to
write out and sign the paper in the officer’s presence, he is declared
a prohibited immigrant and is not permitted to enter. On filing a
bond to the extent of £100, an immigrant, who is not ready to take
the test at the time of his arrival, can take the test within three
months thereafter. The test is applied when it is considered neces-
sary to exclude an immigrant and so generally it is not applied to
Europeans. In 1934 about 53,000 were admitted without the test.
In Canada, which enforced a reading test with a view to exclude
illiterate persons, the language for the test is selected by the immi-
grant, not the Immigration Officer. Like the test of continuous
journey in the case of Canada, this dictation test is another im-
possible stipulation. Both are statutorily non-discriminatory but
administratively discriminatory.

The Japanese Government took objection to the insistence on
knowledge of a European language as in effect it operated discrimi-
natorily against Japanese nationals. The Immigration Act was

therefore amended in 1905 to substitute ‘ any prescribed language’
I 25
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for ‘any European language’. Earlier the Australian Govern-
ment agreed to an informal arrangement which provided
for the entry of bona fide Japanese students, merchants and tourists
into Australia for a stay of 12 months, which was extended after
the first world war, without being subject to the dictation test.
The benefit of this arrangement was subsequently extended to
India. The success of White Australia policy is obvious from the
fall of Indian population from about 2,500 in 1927 to 1,200 in 1947.

The qualification for permanent residence in Australia is 51
p.c. European blood. A. A. Calwell, Australian Minister for Immi-
gration, said in August 1949 that any Asian might come to Aus-
tralia and live there under permit as a trader provided he could
show that he had a turnover, as distinct from profit, of £10 per
week. This turnover must be from overseas trade and not from
such occupations as market gardening. An Asian, once establish-
ed in Australia, might later bring his wife and, when his turnover
reached £50 a week, he could bring in an Asian assistant.
Any children born in Australia to these traders and their wives
become Australian citizens, whether they are Indian, Chinese or
any other Asian race. There was no law under which these Asian
Australians could be deported.

The Australian War-time Refugees Removal Act contains
drastic deportation provisions affecting war-time refugees, who
entered Australia during the war. The Chinese, Indonesians and
the Filipinos were affected by this Bill. Consequently, the Philip-
pines Government passed an Act prohibiting residence of nationals
of countries where Filipinos are banned. It is untenable to say that
a handful of war-time refugees would affect the homogeneous
character of Australia’s population. On 27 August 1949 the Aus-
tralian High Court ordered the government to hold its hand in a
move to deport 38 Chinese held as prohibited immigrants.

A Philippine-born American army sergeant, who had an Aus-
tralian wife and two children in Melbourne, was banned from en-
tering Australia. Gen. MacArthur requested the Australian Gov-
ernment to reconsider the ban. The Sydney Daily Telegraph
wrote : ‘If Australia’s immigration policy has to break up families
to survive, let’s overhaul it’. The Melbourne Herald wrote: ‘The
immigration law is being unimaginatively administered’. R. G.
Casey, Federal President of the Australian Liberal Party and
former Governor of Bengal, issued a warning on 25 March 1949
that ‘ harsh handling of Australia’s immigration policy could force
India to take a firm stand on behalf of the Asian peoples’.

In March 1949, the Australian High Court ruled that an Indo-
nesian-born wife of an Australian could remain in Australia, thus
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invalidating certain sections of the law relating to the Common-
wealth powers to deport prohibited immigrants, A. A. Calwell
has affirmed his determination not to lower the flag of White
Australia policy pursued since 1901 and to modify the law,
for the effect of the High Court decision was that every non-Euro-
pean admitted to Australia on a certificate of exemption and who
had resided for five years or longer could not now“be compulsorily
repatriated. He added on 23 March that there would be no quota
system for the admission of Asians, no appeasement or any other
administrative action which might imperil the hard-won living
standards of the whites. On 21 April 1949, Prof. W. Macmahon
Ball, former Far East diplomat, suggested admission of Asians on
a quota plan thus: ‘We can keep the principle of the White Aus-
tralia policy intact but it would be prudent to amend our immi-
gration laws. Quotas of Asiatics should be allowed in as a ges-
ture to our neighbours. If 500 were admitted yearly, it would
take a long time for Australia to be flooded. Australia could per-
sist in her immigration policy only if supported by Britain and the
U.S. The U.S. might not stay in the Pacific to help maintain White
Australia.’

FEEs TEsT

The levying of a prohibitive immigration and repatriation fee
was yet another method devised to restrict Indian immigration.
The Kenya Immigration Restriction Ordinance (Amending) Act
of 1938 raised the deposit security from £50, which in effect
already excluded the entry of Indian labourers and artisans, to
£500 which would also exclude the educated and moneyed classes
of Indians. Further, it sought to vest a minor police official with
arbitrary powers. It empowered the Immigration Officer of Mom-
basa to declare at any stage after one year that an immigrant was
no longer an undesirable settler. Till this benediction was pro-
nounced he was presumed an undesirable, and as such within the
clutches of the arbitrary discretion vested in the Officer. All this
was only in keeping with ‘the Kenya tradition’.

TANGANYIKA

In 1932 the Tanganyika Government raised the deposit pay-
able by immigrants from £40 in the case of Europeans and £10
in the case of Asians and Africans to £100 for all non-native
adults, and £50 for each child or dependant of the immigrant.
The government had also been vested with wide powers to exclude
undesirables. Since May 1925, ex-enemy nationals required no
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special licence to enter. The result of these restrictions had been
to bar the door to all Indians except a wealthy few. But the
policy of Tanganyika on the whole was less rigorous than that of
Kenya.

UcAaNpA

Immigration into Uganda, though subject to severe control,
had no racial basis. The Immigration Restriction and Removal of
Undesirables Ordinance of 1913 and the Immigration Rules of 1934
were designed to prohibit the entry of those who could in any
civilized community be regarded either as undesirable or were
likely to become a charge on public revenues.

DEerFeENCE IMMIGRATION REGULATIONS IN EAst AFRICA

In 1941 the East African territories placed certain restrictions
on the grant of passport facilities for entry therein in order to
relieve their governments of problems arising from the presence
of persons who were not essential or who could not be absorbed
or whose presence might prove an avoidable embarrassment during
the emergency created by the war. It was stated clearly that this
departure from the pre-war practice was purely temporary for the
duration of the war. The Government of India was also assured
by these governments that there was no difference in treatment
between Indians and other British subjects in respect of the appli-
cation of these restrictions.

The Post-war Employment Committee appointed by the Kenya
Government recommended in 1943 as a means of ensuring post-war
employment that steps should be taken to limit immigration to the
absorptive capacity of the colony. A minute of dissent was written
by the Indian member, the Hon. Mr. A. B. Patel. In February 1944,
the East African Governments promulgated the Defence Immi-
gration Regulations to restrict the entry of non-natives into the
territories. Under the Regulations, all persons of non-native descent
entering the colony had to obtain an entry permit from the govern-
ment concerned, which would be granted normally only to such
new entrants as were required in the colonies to further war effort.
Persons normally resident therein had been exempted from their
operation provided they had not been absent therefrom for more
than two years. Wives, daughters and sons under 18 years of such
residents could enter the colony without an entry permit. Kenya
and Uganda, unlike Tanganyika, had not exempted temporary visi-
tors from the necessity of obtaining entry permits.

In April 1942, the Government of Zanzibar promulgated immi-
gration regulations under the emergency powers on account of
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food shortage. Under the regulations, persons normally resident
or employed in the Protectorate and the wives, husbands and
children of such persons could continue to enter the Protectorate
without obtaining an entry permit from the Zanzibar Government.

On 13 April 1944, the Zanzibar Government promulgated the
Defence (Immigration Restriction) Amendment Regulations 1944,
urder which even those normally resident or employed in the Pro-
tectorate were required to obtain an entry permit if they were
absent from the Protectorate for more than two years. Thus these
Regulations were brought into line with those of Tanganyika,
Kenya and Uganda.

The Regulations based the control on the local employment
situation by providing that the immigration permit might be refus-
ed if it sought for any post which a suitably qualified resident
could occupy. They stipulated exorbitant amounts as capital to
entitle them to admission — requiring £800, £1,000, £2,500 and
£10,000 of persons desiring to take to farming, mining, business and
manufacturing respectively. This was besides the unfettered dis-
cretion given to the Commissioner of Lands and Mines and other
officials to certify whether they were qualified to so engage or not.
When the Indian Government made representations against these
rigorous restrictions in flagrant violation of earlier assurances given
to the Indian Government, the Colonial Office assured them that
full opportunity would be given to them to examine those propo-
sals and to place before His Majesty’s Government any suggestion
they might make to safeguard the Indian interests. The Govern-
ment of India deputed in 1946 Maharaj Singh, K. Sarwar
Husan and C. S. Jha to visit East Africa to examine whether there
was any necessity for legislation on the proposed lines and the ex-
tent to which such legislation would affect Indian interests. The
Report of the Delegation was published on 23 December 1946.

The Government of India Delegation felt convinced, as a result
of their inquiries, that all the four Bills had been drafted after
joint consultation and with the same object of relating the flow of
immigration to the absorptive capacity of these territories. Under
the circumstances, it was regrettable that the Bills should have
been passed without a survey of employment and undertakings and
a census of population. The position as regards employment at
this time did not seem to be such as to justify such drastic restric-
tions on immigration as the Bills proposed. In fact, there was con-
siderable demand for manpower to execute the various post-war
development plans. In Kenya alone there were schemes of deve-
lopment to the value of fifteen million pounds. Further, these terri-
tories had been opened to modern civilization only during the last
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50 years and are partially developed and sparsely populated. Other
factors like the possibility of the development of their resources and
the production of food for and of relief to other and more congested
areas to which immigration had to be related should be given due
consideration. South Africa and Australia are encouraging immi-
gration and even Kenya was subsidizing the immigration of 500
British farmers.

The Delegation found no evidence of excessive or unregulated
immigration in the past nor that immigration had been res-
ponsible in the past for unemployment. On the contrary the
recent subsidization of immigration of 500 British farmers into
Kenya and the retention of over 2,000 European refugees, they
argued, were a proof positive of government’s recognition of the
value of and need for further immigration.

The Bills, they stated, would, although non-racial and non-
discriminatory in form, actually affect Indian immigration adverse-
ly to a far greater extent than European immigration and would
almost close the door against any further Indian admission. Hence
the deputation pleaded that the restrictions on immigration already
existing might, if required, be tightened up ‘to regulate the flow
of immigration to the absorptive capacity of these territories’ sub-
ject to the condition that they would affect all the immigrant races
equally both in law and practice. This should not be difficult
because in years of depression, people left East Africa to go back
to India or the United Kingdom and they acted as a safety valve
against unemployment in the past. They added that in any case
the question of domicile should not be mixed up with that of im-
migration.

During the period 1931-45, there was an inward excess of
5,625 in the case of Europeans and of 4,978 in the case of Indians
in regard to both Kenya and Uganda. The average works out to
475 for Europeans and 332 for Indians a year. But in the depression
years of 1931, 1932, 1933, 1939 and 1940 more Indians left the colony
than entered it. Similarly, in 1931 and 1945 more Europeans left
than entered it. ,

The density of population in Kenya, Tanganyika and Uganda
in 1946 was respectively 40, 15 and 15 only. It could not therefore
be stated that the absorptive capacities of these territories had been
reached, leaving no room for any further appreciable immigration.
It must also be remembered that with the development of a country,
its saturation point also rises higher and higher.

These new restrictions affected nearly 10,000 Indians who had
left those countries when the war broke out because they were
told that they could help the war by either going into the interior
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or back to India. The Government of India feared that owing
to the acute shipping position, many East African Indians might
not be able to return within the two years prescribed and this
enforced detention away from their homes, property and business
might prove ruinous to many of them. Two reasons were advanced
for these regulations, namely, shortage of food supplies and short-
age of housing accommodation. The governments of these colonies
assured the Indian Government that the regulations were purely
temporary and would be terminated with other war-time regu-
lations and that they would be applied to all non-native immi-
grants without any discrimination whatsoever. The Governor of
Uganda said in the Legislative Council on 25 May 1944 : ‘ During
the same period it has been deemed necessary to take measures
to restrict non-native immigration into East Africa. Speaking for
this Government I can say it has been done with much reluctance
but it stands to reason that unrestricted immigration at this time,
in which housing and supplies of all sorts must be short and ought
not to be furnished beyond bare necessities, is contrary to both
territorial and national interests nor indeed to the advantage of our
cverseas compatriots. Assurance has been given in most positive
terms that this is an emergency measure implying no change of
policy respecting immigration under normal conditions. It should
be obvious to all that the very fact that action is taken under emer-
gency powers is in itself evidence that it is not intended to be
permanent and it is deplorable that attempts have been made in
certain quarters to mislead public opinion hereon’.

The Indian contention was that the new restrictions had been
imposed to achieve the time-worn object of the Europeans to stop
completely Indian immigration under the cloak of food shortage
and housing difficulties. They pointed to the fact that in 1942 the
colonies had a surplus exportable balance of 7,000,000 cwts. of
foodgrains. Neither was there any housing shortage. These res-
trictions were a continuation of the policy of restrictions on trade
and commerce. From 1942 to 1945, no new traders licences, shop
licences, or even hawkers licences were permitted to be issued.

The Bills were revised and have proved better in three re-
spects: (i) under clause 5 of the revised Bill ‘permanent
residents’ have been excluded from the definition of ‘prohibited
immigrants’ and so they are not liable to deportation as envisaged
in the original Bill; (ii) under clause 7 (i) of the revised Bill,
the inter-territorial movement in East Africa which was vigorously
restricted in the original Bill has been liberalized in favour of
permanent residents; and (iii) the capital sums to be possessed
by persons intending to immigrate for trade etc. have been reduced
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from £ 1,000 to £ 800 in the case of mining, from £ 2,500 to
£ 800 for trade and from £ 10,000 to £ 2,500 for manufacture.
But certain new objectionable features have been introduced as
though to negative the above advantages in practice. While under
the original Bills, a person intending to engage on his own account
in trade, agriculture, mining, manufacture etc. and possessing the
stipulated capital was entitled to an entry permit, under the revised
Bills, mere intentian to engage in trade etc. and possession of the
prescribed capital are not adequate; the prescribed authority
should also be satisfied that such engagement in trade ete. of the
person would not prejudice generally the inhabitants of the terri-
tory. This provision is so vague and elastic that all the improvements
effected in the revised Bills could be neutralized to the permanent
detriment of Indians by the whims of the authorities. For there is
a clause empowering the proposed Employment Board to refuse
an entry permit to an applicant for employment if suitably qualified
residents of the territory are available or likely to become available
in the near future for employment of a similar nature. Besides,
if any licence is required by such person for engaging in the trade
etc., he must possess such licence or must satisfy that he would be
able to secure one before he could enter the territory. In the case
of persons seeking entry to practise the ‘ prescribed professions’,
the new stipulations would work particularly hard. Indians demand
that adequate provision should be made to facilitate the entry
of Indians who had resided any time in East Africa for more than
five years, which is the period for obtaining a domicile certificate,
and that they should be accorded representation on all bodies to
be set up for the administration of the new laws.

In 1949, the legislatures of East African territories passed the
revised Immigration Restriction Bills. While ostensibly non-dis-
criminatory in scope, they apply rigorously against Indians. The
Government of India made representations to His Majesty’s Gov-
ernment objecting to the principle underlying the Bills. Disagree-
ing with this view, the latter assured the Indian Government that
the legislation was not directed against Indians and added that
they could not properly interfere with the consideration of the
details by the Legislative Councils. The administration of the Acts
should be carefully watched.

Supan

There are about 1,000 Indians in Sudan mostly in Port Sudan
but also in Khartoum and Omdurman which is seven miles across
the Nile from Khartoum. Their main occupation has been trade,
some owning big shops. Their main grievance relates to their
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difficulty to secure replacements of personnel from India as a result
of recent introduction of the system of immigration permits. The
officiating Governor-General of Sudan assured the Government of
India Delegation to East Africa in 1946 that there was no racial
discrimination against Indians in regard to the grant of entry per-
mits and that they would be granted such permits to facilitate
replacements provided a cause was shown proving the need for
them.

BAHREIN

Indians have been living in Bahrein for nearly 600 years.
There are about 4,000 Indians now. It was reported in December
1949 that the British authorities were refusing permission for new-
comers and had written to the passport authorities at Bombay not
to issue passports to anybody who did not possess a ‘no objection
certificate ’ from the British Consul. They had stopped issuing the
certificates to any newcomer and ceased granting them to even
those who had been established there. Even the most influential
business men, it was added, were not able to go to India on busi-
ness or urgent family matters and return there. Even the few
established people who succeeded in securing the certificates got
them with the endorsement that they could remain in Bahrein only
for three or six months. Bahrein residents suffer from no such
disabilities in India. A Government of India Delegation consisting
of C. S. Jha and .Prof. Habib visited the country in 1948 and
inquired into the position of Indians,

ADEN

In 1941, certain restrictions, which were of general application
to all British subjects and intended purely as a temporary measure
during the emergency created by the war, were placed by the Gov-
ernment of Aden on the entry of Indians into Aden. The Governor
of Aden declared that it became necessary for the time being to
restrict the population in the colony so as to avoid aggravating
war-time problems of food supply, air raid precautions and so forth
and that Indians would be welcomed again to Aden after the
dangerous period had passed.

In 1942, the restrictions were relaxed to the extent of allowing
‘newcomers’ to bring their wives and children with them. On
inquiry from the Indian Government, the Aden Government stated
that the restrictions applied equally to all foreigners in civilian
occupation, but that the entry of wives and children of British
service personnel was governed by service considerations and war-
time requirements.

I 26
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In January 1945, the Defence (Entry Permission) Regula-
tions 1945 were promulgated by the Governor: The Regulations
provided that, besides members of the Armed Forces of the Crown,
persons in transit through Aden, those entering the colony by land
or by sea if disembarking from dhow who were not required to
produce a passport or other travel documents, and British sub-
jects born in Aden and their wives and children below 18 years
could enter Aden without obtaining entry permits from the
Government of Aden. This meant that even persons who had lived
in Aden for a long time and had all their professional and economic
and other interests there had to obtain an entry permit, if they
were not born there. Indians having business and other connexions
with the colony apprehended that the Regulations might harm them.,

DJiBovuTI

In May 1940, a certain number of Indians were evacuated to
India from Aden and Djibouti. The destitute among them were
maintained in Bombay at government expense as they had neither
relatives in India nor were able to fend for themselves, With the
improvement in the war situation towards the end of 1941, nearly all
of them returned to Aden. In regard to some 175 Djibouti evacuees,
who coritinued to be maintained in Bombay since 1940, the Govern-
ment of Aden agreed in 1943 to the return of 19 of them who had
friends or relatives to maintain them in Aden. The French Somali-
land Government showed aversion to the return of the other
evacuees at such an early stage of the country’s economic revival.
In 1944, five evacuees were permitted to go to their pre-war homes,
and 62 of the remaining evacuees were permitted by the Govern-
ment of Aden to go there. At the end of May 1945, 118 evacuees
still remained in Bombay. The Government of India pursued the
question of their return.

MADAGASCAR

The total number of Indians in Madagascar is variously
estimated to be between 8,000 and 15000 In May 1949
information reached India that the French Governor had,
under a new law, assumed arbitrary powers to deport, at
short notice, Indian settlers from the island, that about
20 of them had already been deported and that persons
deported had not been told the reasons for their deportation. The
deportees, it was stated, were also deprived of their valuables and
property and were not allowed to take more than Rs. 1,200 to 1,300.
Even those who had come to India on short visits were not being
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permitted to return to the island. The Government of India deputed
R. T. Chari to visit the island and investigate. They referred
individual cases of deportation to the local authorities through the
British Consul-General in the island as well as through the French
Embassy in India.

Inpo-CHINA

In 1948, the French authorities in Indo-China levied on Indians
a discriminatory tax known as Impost Personal, a kind of immi-
gration fee which was accompanied by the demand for fingerprints
even in the case of educated Indians. But as a result of Indian
representations, the tax was withdrawn.

Siam

In regard to Siam, Indians are required, on entering Siam, to
name a guarantor for security and other reasons. The Government
of India took up the matter with the Government of Siam.

TRINIDAD

Under Sec. 5 (1) of the Immigration Restriction Ordinance
IV of 1936, every Indian entering Trinidad from India and unable
to satisfy the Immigration Officer that he was not likely to become
a public charge was required to deposit $500, whilst an immigrant
from one of the West Indian colonies or British Guiana was to
deposit only $100, and if from the continents of America, Europe
and Africa, $250. Says Tyson :

It introduces an unfortunate discrimination against British
subjects from India (as compared, for example, with foreigners
from Africa or South America). If there is to be discrimina-
tion, the East Indian, who belongs to a race which already
supplies one third of the island population and was brought
to the colony by methods savouring of the ¢ Press Gang’, should
not be placed in a position less advantageous than a foreigner.3°

Frx

In Fiji the Immigration Ordinance of 1909 was amended by
Ordinance XXXIII of 1933, and under this latter ordinance every
incoming Indian should deposit a sum up to £50 with the Colonial
Treasurer or furnish adequate security to the Inspector-General
of Constabulary in lieu of a cash deposit. The Colonial Treasurer
would keep the security money for a term of three years. If
the immigrant behaved himself to the satisfaction of the authorities,

30. Op. cit,, para 91,
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the cash deposit would be returned after deduction of any charges
incurred by the Administration, or his security bond might be
cancelled whichever might be the case. The Indian Immigration
Committee recommended in 1937, firstly, to fix the number of new
arrivals in advance with respect to each year, and secondly to so
divide the quota for each year as to ensure that not less than
75 p.c. should be agriculturists and that not more than 15 p.c.
should be traders. The Government of India was not properly
consulted on the matter. Ordinance I of 1938 purporting to give
force to the above recommendations was rushed through the Legis-
lative Council, while the Committee’'s Report was kept a secret
from the purview of the general public and the Legislative Council.
The Fiji immigration policy in relation to Indians was stated to
be one related to the conditions of colonial agricultural economy.
Though according to the Fiji Government the immigration of
agriculturists to the extent of 75 p.c. was a great concession, the
security deposits and conditions attached to the issue of lending
permits and sojourn of Indians during the first three years of
residence would, it was feared, operate as direct prohibition of
Indian immigration.

One of the ostensible objects of the immigration policy of the
colonial government was the exclusion of unattached males in the
interest of Fiji-born Indians. The immigration of males alone was
being restricted as closely as possible to such skilled workers as
were needed to maintain the essential Indian trades in an efficient
condition. The Fiji-born Indians who tonstituted the vanguard in
the struggle for social, economic and political justice had advocated
closer restriction, if not the actual prohibition, of Indian immigra-
tion. They were the Indians who wanted white collar jobs in the
towns.

On 28 October 1947, the Fiji Government published the revised
text of the Immigration Ordinance 1947 whose object, it was stated,
was to make better provision for the control of immigration. This
was sought to be achieved by replacing the existing law by more
satisfactory legislation. Section 7 of the Ordinance enumerates a list
of prohibited immigrants which incMudes any person who is not the
holder of a valid permit issued under the provisions of Section 8
unless such person is exempted under the provisions of sub-section
(4) of this Section. Section 8 (1) states: ‘Unless exempted
under the provisions. of sub-section (4) of this Section, no
person shall enter the colony except in pursuance of a
permit issued to him in that behalf by the Prin-
cipal Immigration Officer or by some person acting under - his
authority.” The Principal Immigration Officer has been given com-
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plete discretion, subject to the direction of the Governor, as to
whether or not to issue a permit under the Section. Section 3 sets
out the classes of persons exempted from the provisions of the
Ordinance. Thus the restrictions on immigration do not apply to :
(i) British subjects born or domiciled in Fiji; (ii) British sub-
jects who had lived in Fiji for five years and who were returning
after an absence of less than 12 consecutive months ; (iii) serving
members of British Allied forces; (iv) persons employed in gov-
ernment service in the territories of the British Commonwealth.
Tourists possessing valid passports would be allowed to stay in the
colony for four months, while the Principal Immigration Officer
is empowered to grant at his discretion short-term permits for
residence in the colony for a period not exceeding four years.

Indians were also hard hit by the imposition of a residential
tax of £2 per head per annum on persons who do not pay income-
tax. As several thousands are labourers and small tenant farmers,
a tax of £2 per head per annum would work harshly on poor
Indians. In March 1948 the Indian Government made representa-
tions to His Majesty’s Government urging the introduction of a
nore equitable taxation system and grant of religf by reducing the
tax. Till March 1949, the Government of India had received no
reply.

Burma

The Indo-Burma Draft Agreement accepted by both the gov-
errments and published on 22 July 1941 was based on iwo main
principles, firstly, that Burma was, subject to the provisions of
the Government of India Act, entitled to determine the compo-
sition of her own population and, secondly, that Indians who had
wholly identified themselves with the interests of Burma should
enjoy equality of rights with other members of the permanent
population. It was, however, recognized that in the peculiar cir-
cumstances of the two countries, their geographical proximity,
their cultural and economic ties and their long political and
administrative association, the problems arising from regulation
of immigration were of special complexity and delicacy.

The Japanese military campaign interrupted India’s negotia-
tions on the Indo-Burma Draft Agreement. Early in 1943, the
Indian Government learnt that the Burma Government was engag-
ed in drawing up plans for the post-war reconstruction of Burma.
The Indian Government began to consult with the interests con-
cerned in regard to the plans concerning the question of Indian
. immigration into Burma and status of Indians in post-war Burma.
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In March 1944, the Indian Government received certain pro-
posals from the Government of Burma as a basis for fresh discus-
sions in regard to the post-war immigration of Indians into Burma.
Also as the Indo-Burma Agreement of 1941 was concluded
for a period of three years, a suitable opportunity arose in the
middle of 1944 for fresh negotiations. The Burma Conference held
at Simla in June 1944 discussed the proposals of the Burma Gov-
ernment. At this conference, the representatives of the Govern-
ments of India and Burma and of Indians hitherto resident in
Burma conferred mainly on the future of Burma Indians
and the return of Indian evacuees. The Government of Burma
claimed that they had the right to determine the composition of
her population and proposed that Indians who preferred to return
to Burma after reoccupation should ‘ get’ their domicile in Burma.
Early in September 1944, the Indian Standing Emigration Commit-
tee made their final recommendations to the Department regarding
a fresh Indo-Burma Agreement. After the liberation of Burma
from the Japanese yoke, U Tin Tut, Reconstruction Adviser
to the Burma Government, announced on 2 December 1945 that
a new Draft Immigration Agreement (U Tin Tut—Banerjee Draft
Immigration Agreement) had been drawn up following prolonged
discussions at New Delhi since 1943. The draft retained the prin-
cipal provision of the 1941 Agreement laying down that no fresh
Indian immigration into Burma could take place except under a
system of quotas which would be fixed by the Burma Government
on the advice of the Immigration Board. The quota system would
apply only to future emigrants. The high immigration fee of
Rs. 500 for ¢ A’ permits of the 1941 Agreement was dropped but the
Burma Government was free to charge such fees as would cover
the cost of the Board. It also omitted the marriage clause. On 12
March 1946, it was announced that the Burma Executive Council
had disapproved this Draft Agreement and the question of nego-
tiating a new agreement would be considered later. -

The Governments of India and Burma came to an agreement
that Indians who had  to leave Burma as a result of the war and
Japanese occupation should be enabled to return to that country
before others who had no previous connexion with that country.
To implement the agreement, the Government of India decided to
register such evacuees and issue Identity Certificates. Magistrates
in India were authorized to issue the certificates after necessary
scrutiny of the applications.

So on reoccupation of Burma by the Allies, the ques-
tion of the return of 400,000 Indian refugees assumed
importance. The Government of Burma proposed that all
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Indian refugees who were inhabitants of Burma on or
before Japanese occupation in December 1941 would be
allowed to return to Burma without any restrictions as to
the length of their domicile or anything else. Those who
would not get back within a certain time would lose all claims as
vefugees to be sent back to Burma. The return was to be regulat-
ed according to priorities agreed upon with the Indian Government.
Workers in ports and railways and sanitary staff were to come
first and petty traders and business men last in the list. Indians
desired that the term ‘evacuees’ should also apply to those who
came to India prior to 1941 with the intention of returning to
Burma but were prevented from doing so by the outbreak of
war with Japan.

CANADA

Indian immigration into Canada began in 1905 with the
admission of 45 Indians, mostly Sikhs. These Indians were
not labourers bound by any contract but free persons who
proved very enterprising. Later some more Indians followed which
made the Government of Canada to think in terms of restricting
their entry. The anti-Indian feeling received a fillip with the
decision of the Saskatchewan Supreme Court upholding the right
of the provinces to legislate against the employment of white girls
by orientals and the recommendation of the Commission on Labour
in British Columbia for complete exclusion of all Asians from the
province. Local fruit-sellers were prohibited from selling fruits
grown by orientals. In 1910, the Government of Canada passed
the Immigration Act 1910 embodying the main points of the Order-
in-Council passed in 1908. The Act stipulated that Indians should,
at the time of landing in Canada, possess a sum of $200, while in the
case of other Asians, except those who came under the regula-
tions of a special treaty or statute, the sum required was only $25.
In 1913 an Order-in-Council was passed banning the landing at
any port in British Columbia of any Indian immigrants who were
artisans, skilled or unskilled workers.

After thus restricting the immigration from India for a time,
Canada excluded further Indian immigration in 1914 by an Order-
in-Council (P.C. 23 of 7 January 1914) passed under Section 38
of the Immigration Act 1910 which prohibited the landing of an
immigrant in Canada otherwise than by a continuous journey from
the country of emigration and on a single boat with through-
ticket therefrom. The exclusion of Indians was rendered complete
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owing to the absence of a direct steamship service between India
and Canada. A. W. Neil asked in the Canadian House of Commons:

Can you, Mr. Speaker, conceive of any conditions which would
make a man a more desirable immigrant to Canada if he
came in a beat which started at Bombay and docked at Van-
couver than if he went from Bombay to Hongkong and then
took the regular line of steamers from there to this country3!
........ We said that not only must the native of India come
in a boat directly from the country of origin but he must also
obtain a ticket direct from the country of origin to Vancou-
ver. I do not know how we managed it, but I assume it was
by arrangement with the consular agents. At any rate, we
saw to it he could not get a ticket right through. If that is
not an indirect way of doing something which we cannot do
directly, I do not know what it is.32
This restriction drove the Sikh community in India to make
a test case of the stipulation for an unbroken journey and 352 Sikhs
and 21 other Punjabis chartered the Japanese steamer Komagata
Maru and sailed from Hongkong on 4 April 1914 for Vancouver.
Making a continuous voyage, the steamer reached Vancouver on

24 May but none except a few with return permits were allowed
to land. Earlier when the approach of the steamer to Cana-

dian shores was signalled to the Canadian Navy, a battleship
pursued the steamer on its course. Those not permitted to land
rebelled and attempted a forced landing which led to military inter-
vention. The Indian party protested against the Canadian atti-
tude and one of the party applied for a writ of habeas corpus
which the Chief Justice disallowed. Indians returned back to
Calcutta on 27 September 1914. This incident made the racial
implications explicit.

Between 1915 and 1919, 20 to 30 Indians were deported each
year on the ground of illegal entry. Again since 1930 several
Indians had been deported from the Dominion on the ground of
their alleged illegal entry. Owing to these restrictions the number
of Indian immigrants fell from 2,623 in 1908 to 80 in 1931.
Between 1921 and 1930 only 418 Indians were admitted merely to
visit the Dominion. Subsequently the government was satisfied
that those Indians who remained behind were settled with adequate
property. But suddenly in August 1939, some 300 Sikhs were
threatened with deportation on the basis of illegal entry. Indians
took the matter to the Supreme Court to fight deportation action,
but the Supreme Court ruled in favour of the government.
Subsequently the Cabinet passed an Order-in-Council in September

31. House of Commons Debates, Official Report, Ottawa, 24 May, 1938,
p. 3465.
32. Ibid.
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1939 overruling the judgement of the Supreme Court and permit-
ting them to remain. To the appellants was also returned $30,000,
the cash bond furnished by the appellants in the case under the
Canadian law. P. C. 23 of 7 January 1914, prescribing ‘ continuous
voyage’ was revoked under P. C, 4852 of 27 November 1947.
Most of the grievances of resident Indians have been
removed. Now the restriction relates to future Indian immigra-
tion which is to be tackled on inter-Dominion governmental level.

In 1947, Indians were granted the rights of domicile and citi-
zenship. During the same year the legal stipulation for finger-
prints of Indians in legal transactions was also removed.

Canada admits a maximum of 150 Japanese a year for per-
manent settlement while Indians are denied a similar privilege.
Indians plead that a similar quota be fixed for Indian immigration.
Also the amount of money to be possessed by an immigrant, Indians
argue, is more in the case of an Indian than in the case of a
Japanese and that this therefore be reduced.

THE UNITED STATES OF AMERICA

Indians, settled mostly in California, are those who entered the
United States across the Canadian boundaries or their descendants
who have been in America from about 1907. On 5 February 1917,
the U.S. Congress passed the Naturalization Act and the Immigra-
tion Act. The Immigration Act expressly excluded the people
from the Asian barred zone, defined arbitrarily by certain latitudes
and longitudes, which included India, Siam, Indo-China, parts of
Siberia, Afghanistan, Arabia, Java, Sumatra, Borneo, Ceylon etc.

Thereafter only a small number of business men and students
were occasionally admitted under special visas. Unlike the Chin-
ese and the Japanese, the immigrants from India enjoyed the full
rights to U.S. citizenship and many of them had availed them-
selves of the privilege. But even Indians who had been legally
admitted to the United States for permanent residence before 1 May
1917—the date on which the Immigration Act was passed—and
who had retained a permanent domicile in the U.S. had to obtain
a re-entry permit even though they were allowed to depart tem-
porarily for a short period. Moreover, visas were in practice
granted only for a period of six months to Indians entering the
United States. Although it was stated that renewals were granted
without difficulty, Indians engaged in business were not allowed to
remain indefinitely in the U.S. Several Indians were deported
between 1918 and 1940,

On 19 February 1923, Justice Sutherland of the Supreme
Court of the United States held in United States v,

.27
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Thind 261 U.S. 204 (1922) that a Hindu was not a ¢ white person’
within the meaning of the revised Statute 2169, relating to the
naturalization of aliens. The learned Judge based his momentous
judgement on the grounds that ‘ free white person’ were words of
common speech to be interpreted in conformity with the understand-
ing of the common man. The law at this time stated that Caucasians
were citizens. The learned Judge decided that Indians were not
in the opinion of the common man Caucasians, whatever might
be their race from a purely biological viewpoint. Thus the deci-
sion was sustained merely on the racial prejudice of the ‘man in
the street” In some cases the law was applied retroactively and
Indians were required to surrender citizenship papers—a wrong
that was later rectified.

Originally an immigration quota of 100 per annum was fixed
for the entry of Indians into the U.S., but this judgement of the
Supreme Court that Indians were not eligible to American citi-
zenship disentitled Indians to any quota under the Immigration Act
of 1924, Only tourists, bona fide students, visitors, etc. from India
might enter the U.S. and only as non-quota immigrants and they
were declared ineligible to U.S. citizenship. The Nationality Act
of 1940 also declared the Indians ineligible to U.S. citizenship. The
result was that only a few Indians naturalized before 1923 were
American citizens while all other Indian residents were in the
anomalous situation of being ineligible for citizenship. The import-
ant point was that Indians were deprived of the rights they once
enjoyed and this cost the U.S. much loss of Indian goodwill. When
Indians pleaded for U.S. citizenship, what they wanted was not
unrestricted immigration but only the removal of the stain of
racial inferiority as was done in the withdrawal of the Chinese
Exclusion Act, and mere restoration of a right they enjoyed before.

The Langer Bill of 1946 provided that about seventy-five
nationals of India might enter the U.S. annually as immigrants, a
number so small that it obviously would create no economic or
social problem. As at first proposed, this Bill permitted all Indians
residing in the United States for more than 20 years to acquire
citizenship immedieftely upon petition. But the U.S. Attorney-
General objected to this Bill as this was discriminatory against
other immigrants who were forced to wait for five years after the
original declaration. The modified Bill provided for citizenship to
all Indians who entered the United States before July 1924. The
Indian witnesses who appeared before the Senate Immigration and
Naturalization Sub-Committee attempted to persuade Senator
Langer to accept an amendment to this Bill placing Indians on a
footing of equality with the immigration quota allowed to the Chin-
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ese. The Bill affected approximately 3,000 Indian nationals, with
700 who entered the U.S. after 1924 not included. Of this number
250 had already acquired citizenship as a reward for army service.

NEw ZEALAND

In New Zealand, no Indian was permitted to land if he
intended to settle. New Zealand was thus barred to Indians
‘ though not legally but as a matter of fact by the rigours imposed
by the customs officials.’

In its immigration policy, New Zealand followed the Australian
lead. All non-Europeans including Indians were designated ‘race
aliens’. The total number of Indians which was about 700 before
1914 increased to 1,144 by 1932 as a result of the immigration
of ex-indentured Indian labourers from Fiji. As most of these
Indians acquired knowledge of English and were able to satisfy
the language test, an Act was passed requiring persons other than
natural-born British subjects to make New Zealand the land of
their adoption. As in Australia, the Government of New Zealand
have been pursuing a ‘White’ New Zealand policy. Since 1918
they have enacted drastic legislation restricting Indian immigra-
tion. Consequently, the number of Indians fell from 1,200 in 1922
to 824 in 1936.

ILriciT ENTRY

SouTH AFRICA

One of the grounds on which further restrictions were placed
on Indian immigration in South Africa was the alleged illicit influx.
It might be that there was a little of such influx. But it was
inevitable because the restrictions applied even to those who were
once resident in South Africa and were eager to return there.
In fact, so far as South Africa was concerned, where alone the
charge was often made, there was little justification for restriction
on that ground. Captain Hamilton Fowle, Protector of Asiatics,
reported in 1903 to Lord Milner, Governor of the Transvaal, that
there was no reason to believe that Asians were unauthorizedly
entering the colony and that such of those as did enter were soon
arrested and sent over the border, and that it was practically im-
possible for any unauthorized Asian to remain in the colony for any
length of time without being detected. The Report of the Protector
for the year 1906 stated that 876 male Asians were found with-
out permits. But it was not denied that those unlawful immigrants
might have entered at any time during the four years since 1902.
So only 876 were found to have entered illegally during a period
of four years of harassing legislation. The Asiatic Commission
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reported fifteen years later referring to the European assertion of
Indian influx: ‘Some of their assertions were of a most extra-
vagant character and were generally based on hearsay; they are
probably due to reports spread around the country districts by
interested or irresponsible propagandists’3® They concluded that
‘ there are no substantial grounds for those apprehensions, and that
if there is any leakage at all at the present time into the Transvaal,
it is entirely negligible ’.34

The Supreme Court decided in Immigrants Appeal Board v.
Daya Purushotham that Sec. 5 of Act XXXVII of 1927 was retro-
spective and laid down a procedure for setting aside all registration
certificates obtained by fraud whether before or after the passing
of the amending Act, and whether by the fraud of the holder him-
self or of others on his behalf. The Union Ministers offered not
to give retrospective effect to Sec. 5 provided the South African
Indian Congress assured the Union Government not to tolerate
any illicit entry into the Union and honour the Capetown Agree-
ment, and the Congress reiterated the assurance accordingly. The
government then declared their willingness to abstain from the
full enforcement of Sec. 10 of the Immigrants Regulation
Act XXII of 1913 as amended by Sec. 5 of Act XXXVII
of 1927, in the case of an Indian who proved to the satisfac-
tion of the Minister of the Interior that he had entered
a province of the Union, other than the Orange Free State, prior
to 5 July 1924, subject to certain conditions. The Rt. Hon. V. S.
Srinivasa Sastri, Agent of the Government of India in South Africa,
pleaded that ‘1914 line’ should be drawn in the operation of the
condonation scheme with regard to the Transvaal Indians, but Dr.
Malan, Minister of the Interior, could not agree to the proposal.
Indians were however compelled by the above Supreme Court
decision to bow to the inevitable condonation scheme, though it
was inadequate.

The population figures, the statements above quoted and the
policy adopted by the government show that the charge of illicit
influx was true only to a very limited extent. And to the extent
to which jt was true it was inevitable under the difficult plight into
which Indians were thrown. Mahatma Gandhi wrote :

I have no desire to see fraud in any shape or form protected.
But the case of these settlers is not one of ordinary fraud. In
many cases at least up to 1914, the Asiatics Office was a corrupt

33. Report of the Asiatic Inquiry Commission (Lange Commission
Report) 1921, p. 67, para 197.
34. Ibid.
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department and it made it practically impossible for bona fide
entrants to enter unless they resorted to some crooked means
so as to satisfy the greed of the Asiatic officers. Where Gov-
ernment officials were privy to fraud, it ill becomes that Gov-
ernment to punish the helpless victims.3

INDIANS AND EcoNomIic PENETRATION

In the case of Burma and Ceylon, Indian immigration is re-
stricted on the ground of Indian economic penetration. This asser-
tion could neither be completely ignored, nor entirely accepted.
It must be admitted that there was some economic penetration by
Indians, but it was largely forced on Indians by the peculiar eco-
nomic conditions prevailing in the countries. Also the penetration
was certainly not in proportion to the most rigorous restrictions
placed on the entry of Indians. The Simon Commission states :

The frequent cry that the Indian is displacing the Burman is
largely due to the numbers of Indians who can be seen landing
at Rangoon and to the concentration of the Indian element in
certain urban areas. As the emigration and immigration sta-
tistics of the principal ports show, the Indian comes and goes,
and the steady excess of the Indian immigrants over the Indian
emigrants may be a measure rather of economic development
than of any Indian penetration of Burma...... If the Indian
immigrant does stay he tends to be absorbed into the Burmese
population. Whether he stays or returns, he often plays a part
in the economic life of Burma which the Burman is not very
willing to undertake for himself.36

Sir Edward Jackson reported in precisely the same strain about
Ceylon and Colombo. Turning to the alleged increasing Indian
influx Sir Edward Jackson says: ‘In all fields of employment in
which Indians customarily occupy themselves, when work is avail-
able the immigrant comes to share in it and when it is not, he
returns to his home.,””

ENTRY OF WOMEN AND CHILDREN

SouTH AFRICA

In South Africa, the practice was to admit a woman married
by a domiciled Asian according to the rites of his religion as his
wife, so long as she was his only wife in South Africa. But the
Searle judgement of 1910 stated that for the purposes of the Immi-

35. Young India, 7 June 1928, p. 765.

36. Quoted in the editorial of The Hindu, Friday, 13 June 1941.

37. Sir Edward St. J. Jackson: Report of the Commission on Immigra-
tion into Ceylon (1938), p. 32.
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gration Act, no marriage could be regarded as monogamous which
was celebrated according to the rites of any religion recognizing
polygamy. The judgement thus interfered with the existing prac-
tice. The Union Ministers promised in 1911 that it was not their
intention ‘ to affect in the proposed immigration legislation for the
Union, the right of entry into Natal of the wives and minor children
of Indians domiciled in that province.”® The Ministers stated that
they did not propose to perpetuate the system of domicile certifi-
cates hitherto in force in Natal, but would introduce the Cape sys-
tem of granting permits. They also declared in 1913 that it was
not intended in the Bill to interfere in any way with the jurisdic-
tion of the courts on questions of domicile.3® But so far as the
entry of female immigrants was concerned, they made the Immi-
gration Officer a quasi-judicial officer by continuing to vest him
with the power to deal with the questions which might arise con-
cerning the validity of the marriage of a female immigrant, on
proof of which alone her claim to entry was based. It was stated
that, unless it was shown that the Officer had not given proper
consideration to the evidence tendered, the South African Govern-
ment could not interfere and that the Immigration Officer’s deci-
sion was final in regard to the validity of the marriage, and in-
directly to their claim to entry as wives of domiciled Indians.

In 1913, explaining the meaning and effect of Sec. 5(g) of the
new Immigration Restriction Bill of 1913, Smuts promised that the
existing practice of admitting one wife of an Indian then entitled
to reside in any province or who might in future be permitted to
enter the Union, would be continued so long as she was his only
wife in South Africa, irrespective of the fact that his marriage to
such a wife might have been solemnized according to tenets which
recognized polygamy, or that she was one of the several wives
marvied abroad. The Immigration Bill of 1913 left the status of
the Indian women married according to their religious rites in a
state of uncertainty by leaving the Searle judgement alone. This
was one of the reasons which led to the historic march of Indians
into the Transvaal, on 6 November 1913 and the appoint-
ment of the Solomon Commission. As regards Sec. 5(g)
and the Searle judgement, this Commission upheld the Indian
contention that the intention of the clause was to admit
freely into the Union the wife and children by her
of any domiciled Indian if she were in fact his only wife even
though she had been married to him according to the rites of a

38. Cd. 6283, p. 12, Minute No. 715 of 16 June 1911.
39. Cd. 6940, (July 1913), p. 23.
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religion which recognized polygamy. On the recommendation of
the Commission to amend Sec. 5, the Union Government validated
in Sec. 2 of the Indian Relief Act 1914 the existing de facto mono-
gamous marriages. Sec. 3 dealt with the interpretation of the
Natal Courts in the Kulsum Bibi judgement and thus restored the
position existing previous to the Searle judgement. The Solomon
Commission had also recommended that the Immigration Officers
should be instructed to open registers in each province for the
registration of the plural wives of Indians of three or four years
residence in South Africa. They stated that such wives should
be free to travel to and from India with their minor children so
long as the husbands continued to reside in the Union. Accord-
ingly, the Union Government undertook, if the number of such
plural wives was very limited, to allow them and their children
to join their husbands and fathers in South Africa. It was also
complained that where permits were not held, it was doubtful until
arrival in Capetown whether the wives or children of Indians
coming to join their husbands and fathers would be allowed to
land, and in many cases permission was refused after great expense
had been incurred by the parties concerned. In regard to this
matter the Solomon Commission recommended official inquiries in
India as to the genuineness of their relationship, and issue of certi-
ficates which should be accepted by the Immigration Officers as
conclusive evidence of the facts stated by them. The Union Gov-
ernment accepted the recommendation.

Sec. 5(g) of Act XXII of 1913 permitted the entry of the wife,
and children under sixteen years, of any Indian domiciled in any
province of the Union on condition that such Indian when living
in the country should have only one wife living in the country and
should not have children by any other living worhan in the country.
Restriction on the entry of children was made more stringent by
reducing the age from 21 to 16 years. The Indian Relief Act also
made no provision for protecting the children of the deceased wives
where such wives, if alive, could have been recognized under this
Act.

Under Act XXII of 1913 some 600 persons used to enter South
Africa every year. This stream of Indians, mostly boys, on the
strength of the above law, frightened the government, So in pro-
viso to Clause 17 of the Areas Reservation and Immigration and
Registration (Further Provision) Bill of 1925 which was subse-
quently withdrawn as a result of the Capetown Agreement of 1927,
the Union Government imposed a time limit in respect of entry
into the Union of wives and children of lawfully resident Indians
by entirely prohibiting their entry after 1 August 1930, The Cape-
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town Round Table Conference 1927 decided to repeal this provi-
sion and to bring into operation instead the Reciprocity Resolution
of the Imperial Conference of 1918‘which, while imposing a restric-
tion on immigration not contemplated in the Indian Relief Act,
1914, would not prohibit it altogether after some three years as
contemplated in the Bill withdrawn. The Imperial Conference re-
solution was embodied in the Indian Relief (Amendment) Act 1927,
This Act provided that the minor children of an Indian domiciled
in a particular Dominion should be allowed to enter that Dominion
if they were accompanied by their mother, or if their mother was
already domiciled in such a Dominion. The Union Government
hoped that if this resolution was carried out, the number of minor
children who would be introduced into South Africa ‘would be
very much reduced, so that practically in that way the further
immigration of Indians from abroad would be stopped ’.40

CANADA

In Canada also, those Indians who were already admitted up to
1913 were not allowed to bring in their wives but as a result of
the representations made by the Rt. Hon. Sastri in 1922, their wives
and sons were subsequently permitted to enter.

The general practice of the Dominions of Canada, Australia,
and New Zealand also was regulated by para 3 of the Reciprocity
Resolution of the Imperial Conference 1918, which provided that
Indians already permanently domiciled in the other British Domi-
nions should be allowed to bring in their wives and minor children
on condition :

(a) that not more than one wife and her children would be
admitted for each such Indian, and

(b) that each individual so admitted should be certified by
the Government of India as being the lawful wife and
child of such Indian.4!

As a result of several representations in 1930, the wives and
unmarried children.under 18 of the Canadian Indians were permit-
ted to join them. In 1948, a further step in this direction was taken
by permitting the entry of young men seeking to enter Canada for
the immediate purpose of marrying girls of Indian racial origin and
to relatives of persons of such origin legally resident in Canada,
when the said Canadian residents had reached an.age requiring
assistance not otherwise available to manage properties in Canada.

40. Servant of India, 30 June 1937.
41. Proceedings of the Conference between Representatives of the
Government of India and Representatives of the Union,
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Married Indians who were accompanied by their wives and

dependent children and assured of permanent employment as agri-

culturists were permitted to bring their wives and minor children
from India to join them.

EpucATED INDIANS

Sec. 5(a) of the Natal Immigration Restriction Act XXX of 1903
provided that any person who could not write or sign in some Euro-
pean language an application to the satisfaction of the Minister was
a ‘ prohibited immigrant’. Similarly Act XXX of 1906 of the Cape
Province prescribed an education test, adopting the Natal provision
with a proviso in favour also of the Yiddish language. Still, Indians
passing this test were only known as ¢ immigrants’ and not as ¢ edu-
cated entrants’.

The question of the right of entry of educated Indians
was one of the main planks of the Indian satyagraha
movement in the Transvaal. In 1904, Sir Arthur Lawley,
Lieut.-Governor of the Transvaal, proposed an Immigra-
tion Restriction Ordinance, on the lines of the Cape and
Natal Acts, providing inter alia an education test for future immi-
grants. Accordingly, the Immigration Restriction Act XV of 1907
defined ‘prohibited immigrant’ to include any person unable to
write out or sign in a European language an application for per-
mission to enter the colony. But the Act indirectly took away the
benefit of its education clause by subjecting under Sec. 2 (4) ®f
Act XV of 1907 even those who passed the prescribed educational
test to the Asiatic Law Amendment Act II of 1907 the object of
which was stated to be only identification. Act II provided for the
compulsory registration of all Indians lawfully resident in the Trans-
vaal and for the identification of the holders of certificates of regis-
tration by means of the finger impression system for all, including
those who passed the education test of Act XV of 1907. Referring
to this anomalous position Lord Morley stated :

Sec. 2(4) of the Transvaal Act introduces a principle to which
no parallel can be found in previous legislation. This clause
perpetuates an arrangement introduced in verv special circum-
stances and will debar from entry into the Transvaal British
subjects who would be free to enter any other colony by prov-
ing themselves capable of passing the educational tests laid
down for immigrants. It will, for instance, permanently exclude
from the Transvaal members of learned professions and
graduates of European universities of Asiatic origin who may
in future wish to enter the colony.4

42. Selection of Papers (1926), p. 231, India Office Despatch dated
31 October 1907,

T 28
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The result of this sub-section coupled with provisions of Act II
of 1907 which Mahatma Gandhi described as a ‘Murderous Act’
and inaugurated the epic satyagraha struggle, was to exclude
Indians altogether from further immigration, the educational
test being rendered a dead letter by the joint opera-
tion of the two Acts. As a result of the passing of Act XV, foreign-
ers and natives could, on passing the educational test, enter the
Transvaal, but not Indians. Mahatma Gandhi repeatedly requested
the Government to rectify this injustice in the Voluntary Registra-
tion Act XXXVI of 1908 but no provision was made for the immi-
gration of Asians, who, although not claiming previous domicile in
the Transvaal, could pass an educational test in a European lan-
guage. So Indians rejected this Act though they admitted that it
was an advance on Act II of 1907. Mahatma Gandhi advised
resumption of satyagraha. On the very day Act XXXVI was
passed, Indians met the challenge by burning more than 2,000
registration certificates. Indians of Natal disobeyed the Act by
crossing the border into the Transvaal and the Transvaal Indians
courted arrest by hawking without a licence. The government
tried to suppress the movement ruthlessly.

In October 1908, Lord Crewe pleaded for the temporary
admission of a limited number of educated Indians. The
Indian plea had always been that the admission of educat-
ed Indians, whether they had or had not pre-Boer War
#sidence, should be provided for under the provisions of the
ordinary immigration law of the colony and that there should be
nothing in the immigration law itself discriminating against Asians
as such, but that they were prepared to accept administrative differ-
entiation under the general immigration law whereby the annual
admission of educated Indians might be limited to six. In respect
of the question of the admission of educated Indians on a level with
Europeans, there was thus difference of opinion between Indians
and the Transvaal Government, the former viewing it as a matter
of principle and right and the latter one of method and grace.
Smuts accepted Lord Crewe’s suggestion of admitting into the
Transvaal a limited number of educated Asians, not exceeding six
per annum, under permanent certificates of registration instead of
temporary permits. He also added that this procedure was inde-
pendent of the temporary permits to be provided for visitors.
Indians pleaded that as six was conceded for the Transvaal with only
15,000 Indian population, the contemplated number of twelve for
the whole Union was unjust ; that though in proportion to the total
population there should be at least seventy-two educated Indian
immigrants, provision be made for the immigration of at least fifty
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educated Indians. The Secretary of State for the Colonies also
argued that the contemplated number of twelve for the whole Union
was insufficient, In 1914, in his letter which constitutes a part of
the Smuts-Gandhi Agreement, Smuts promised that in the case
of specially exempted educated entrants into the Union for the
general welfare of Indians, general declaration at the port of entry
in terms of Sec. 19 of the 1913 Act was sufficient, and nothing more
would be required at the provincial borders.#3 In regard to Indians
who were admitted within the last three years cither to Natal or
the Cape Province after passing the educational tests imposed by
the immigration laws which were in force therein before Act XXII
of 1913 came into operation, but who in terms of Sec. 30 thereof
were not yet regarded as being domiciled, Smuts promised that
they should, in the event of their absenting themselves temporarily
from the province in which they were lawfully resident, be treated
on their return as if the term ‘ domicile’ as so defined did apply
to them. Then came the Immigration Act XXII of 1913. The
Union Governor-General wrote to the Secretary of State for the
Colonies that Sec. 4 (1) (a) of the Bill was designed to avoid the
appearance of a racial bar. But under this restriction clause, the
Minister will communicate his decision as to the persons who on
cconomic grounds or on account of their standard or habits of life
would be deemed to be unsuited to the requirements of the Union
and allowed entry into the Union each year. Power to make
such exemption is taken in Sec. 25 of the Act.#

The ‘Deeming Order’ was subsequently issued and the admission
of a few educated Indians was provided for by the issue of exemp-
tion certificates. But in several such certificates, some conditions
used to be incorporated. The Supreme Court held in Medh’s Case
that the Minister had no power to impose conditions on exempted
Indians and such conditions were ultra vires and unenforceable.
Thus the exempted Indian was put on a par with the legally domi-
ciled Indian and any conditions attached to the letter of exemp-
tion were declared pro-non-script. This favourable decision led to
a setback in their position and educated Indians were hereafter
admitted only on temporary permits. Consequently they could not
acquire any domicile rights or a right of changing their profession

43. Waiz: Indians Abroad, (1927), p. 307, para 4 of Letter dated
30 June 1914.

44. Memorandum by the Agent of the Government of India in South
Africa on Educated Entrants, GLP.D. —L. 303, D. of EHL. 10-11, 31-30, p. 5.
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if they so desired after a certain period. The Indian Agent com-
mented in 1931 thus:

This was of course contrary to Smuts’ promise to Lord Crewe
in his letter dated 26 August 1909, and to what the Ministers
agreed in their Minute dated 20 December 1910. But no objec-
tion seems to have been taken by anybody and to this day only
temporary permits are issued to educated entrants.

The position remained thus.

CaAPE ENTRY AND INTER-PROVINCIAL MIGRATION

Mahatma Gandhi did not ask for the right of free immigration
from India, but only the right of the Natal and Transvaal-
born Indians to migrate to the Cape Province. This de-
mand was based upon the principle of the maintenance of
existing rights as contained in the Cape Act XXX of 1906
under which the South African-born Indians had the {free
right to enter the Cape Provincer But the proviso #to
Sec. 5 of the Immigration Act XXII of 1913 deprived the South
Africa-born Indians of this right which they had enjoyed till then
under the Cape Act by virtue only of their South African birth;
they were now required to pass an educational test as aliens.
Indians opposed this new restriction. The Solomon Commission
concluded that the restriction of entry of South Africa-born Indians
into the Cape Province to those who could satisfy the educational
requirements of Act XXX of 1906 was a departure from the pro-
visional settlement of 1911. But they refused to recommend the
amendment of the Act of 1913 sc as to restore the right of the
South African-born Indians to enter the Cape Province without
undergoing the educational test provided therein. They based their
refusal on two grounds, firstly, that the grievance was shadowy, and,
secondly, that the assurance of the Minister to Mahatma Gandhi
to maintain existing rights could scarcely bind a legislature for all
time and that sentiment or prejudice on the part of Europeans as
well as on the part of Indians should be taken into consideration.
But the Indian sentiment was thrown overboard and humiliation
was heaped on Indians to perpetuate the European prejudice.

- Clause 16 (b) of the Immigration Registration (Further Pro-
vision) Bill of 1925 attempted to restrict the further entry of Asians
resident in other parts of the Union into Natal and Cape. The sub-
committee appointed by the Capetown Round Table Conference
of 1927 recommended that as regards Natal and Cape entry the

45, Ibid.
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status quo should not be disturbed. In view of the doubt as
regards the meaning of para 3 of the letter of E. M. Gorges (Depart-
ment of Interior, Union Government) to Mahatma Gandhi dated
30 June 1914, it recommended :

All Union-born Indians even if born after the commencement
of Act No. XXII of 1913 should, upon satisfying the educa-
tional test, be permitted to enter the Cape and Natal provided
that when the number of such entrants sensibly increases,
Sec. 4 (1) (a) of Act XXII of 1913 can, at the discretion of
the Union Government, be put into operation.46

This recommendation was accepted by both the Indian and
Union Governments but no amendment was made to give effect to
it with the result that Sec. 4 (2) (a) in Act XXXVII of 1927
remained as in Act XXII of 1913. Nor was any change made on
this point in the amending Act of 1931. Presenting the legal posi-
tion in 1931, the Indian Agent said :

So it seems that Indians born in South Africa after 1 August
1913 cannot legally migrate to the Cape from Natal or the
Transvaal. Similarly such persons cannot legally migrate to
Natal from the Cape Province. It may be that administra-
tively there will be no difficulty, but if anybody takes into
his head to question such migration, the law courts are bound
to hold that it is illegal. As for Natal and Cape Indians, they
have, of course, no right to migrate to the Transvaal under
any circumstances more than an outsider, say, one from

India.4?

The restrictions on migration in South Africa were not con-
fined to provinces only, but were in operation in respect of dis-
tricts also. In the northern districts of Natal the Boer Law III of
1885 as it obtained in 1899 was still in force and Indians were
liable to pay the licence tax and might live only in certain local-
ities. Though the Natal Indians could enter these districts still
they were subject to most of the laws of the South African
Republic. Under Sec. 2 of the Northern Districts of Natal Act
XXXIII of 1927, the Asians introduced for employment, contracts
of labour or for domestic services were not eligible for registration
under the Act and they should leave the districts on the expiry of
such service. Under Sec. 55 certificates of registration were the
conclusive proof of the right of entry and residence, but the holder
must surrender certificates previously held such-as the Natal domi-

46. Memorandum by the Agent of the Government of India in South
Africa on Indian Immigration and Inter-Provincial Movémént GIPD — 311{C)
D of EHL. 19-11-31-30, p. 11, para 16.

47. Ibid., p. 13, para 19.
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cile certificates. As the bulk of Indians had gone there on con-
tracts of service in coal mines or cotton estates very few could
get themselves registered. Even if they chose Natal domicile, they
could not exercise such rights as Natal Indians were entitled to.
If they chose Transvaal domicile they could go to any part of the
Transvaal.

These restrictions on provincial and district migration had seri-
ously affected the vested rights of Indians. The Government of
India instructed the Indian delegation to the Capetown Conference
in 1932 to raise the following points :

(1) that legislative sanction should be given to all South
African domiciled Asians for full inter-provincial migration with
a view to settle and that this should be granted so far as migra-
tion to Cape and Natal were concerned ;

(2) that in any case this freedom should be conceded legis-
latively to South Africa-born Indians to do so; and

(3) that in any case, there should be no restriction of any
kind for purposes of temporary visits from one province to another.

It was surprising that in South Africa under a ‘ Union’ form
of government not only provincial boundaries but also district
boundaries should be maintained. Inter-provincial movements in
the same country is a natural right and still more so where, as in
South Africa, there were no sovereign rights enjoyed by provinces.
Furtber, this peculiar system does not seem to exist even in
countries under a federal system of government and actually the
states have not even power to expel a citizen or to prevent a
federal citizen from settling down in any province, Under Article
XLIV of the federal Constitution (1874) of Switzerland ‘No
Canton shall expel from its territory one of its own citizens nor
deprive him of his rights whether acquired by birth or settlement’
and under Article XLV :

Every Swiss citizen has the right to settle anywhere in Swiss
territory, on condition of submitting a certificate of origin or
similar document. By exception, settlement may he refused
to, or withdrawp from, those who, in consequence of a penal
conviction, are not entitled to civil rights. In addition, settle-
ment may be withdrawn from those who have been repeatedly
punished for serious offences and also from those who perma-
nently come upon the charge of public charity or to whom
their Commune or Canton of origin, as the case may be, refuses
to secure after they have been officially asked to grant it.48

Dr. Malan justified the restrictions on inter-provincial migra-
tion on the ground that the present provinces were, before union,

48. Ibid,, p. 13, para 20.
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the original states, each following its own independent Asian
policy and enacting its own separate laws by which they pro-
tected themselves against immigration both from overseas and
from the other South African States. At the time of the union
these separate laws were allowed to remain in force and the Union
Immigration Act 1913 legally endorsed and adopted the principle
of the maintenance of the status quo as the Asian policy of the
country by the Union Parliament,

RicuT OF RE-ENTRY

The ultimate object in restricting the right of re-entry is to
reduce the Indian population. Strict interpretation of words like
‘ domicile ’, stipulation for a reimbursement of repatriation charges
and bonus as a condition precedent to the right of re-entry, crea-
tion of various classes of Indians for the purposes of re-entry and
denial of the right to some of those classes, were some of the
common methods adopted to render the right of re-entry extremely
difficult, if not absolutely impossible.

The Colonial Office foresaw the possible attitude on the part
of colonial governments to refuse the right of re-entry by resort-
ing to highly legalistic interpretations. As far back as 1897,
Joseph Chamberlain, Secretary of State for the Colonies, referring
to the provisions affecting the right of re-entry in the very first
Immigration Restriction Act of Natal, wrote to the Union
Governor-General thus:

The word ‘ domiciled ’ being liable to be construed in its strict
legal sense, an Indian who had resided in Natal and even
acquired property or established a business there, and who
has occasion to revisit his native country for a temporary
purpose, might be held to come under the provisions of- the
Act, and be refused readmittance to the Colony, unless he
could show that he had been legally domiciled there. All
doubts on the subject would be removed by substituting the
word ‘resident’ for ‘domiciled’ in Sec. 6, and I should be
glad if your Ministers would procure an amendment of the
law in this respect.4?

Later, an assurance was given limiting the restrictions on the
right of re-entry only to certain classes of persons falling within
the definition of ¢ prohibited immigrant’. But the wide chasm be-
tween assurance and practice made the Government of India plead
in 1900 for the widening of the interpretation of ‘domiciled’ so
as to include all those who were born and bred in the colony and

49. Selection of Papers (1926), p. 42, para 5, Despatch No. 101, dated
12 November 1897,
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were actually resident therein at the time when the Act was passed
or whose families were or had been domiciled there.5

In pleading thus, the Government of India also laid down their
policy in regard to the re-entry question. Besides the Colonial
Office and the Government of India, the India Office also declared
its attitude. In 1907, Lord Morley protested against the Trans-
vaal Immigration Restriction Act on the ground that the ‘ Act may
work grave injustice, since British Indian subjects who had before
1902 acquired domicile in the Transvaal, but having temporarily
left the colony had not yet registered themselves, may under its
provisions be debarred from re-entry.’s!

SouTH AFRICA

Practice has travelled far away from these pronouncements
under the stress of the inexorable logic of colonial governments.
South Africa was able under the Smuts-Gandhi Agreement to deny
the right of re-entry to all those who should avail themselves of
the free repatriation provided therein. The Immigration Restric-
tion Act XV of 1907 seriously affected the right of re-entry, since
Indians who had before 1902 acquired domicile in the Transvaal,
but having temporarily left the colony had not yet registered
themselves, could be debarred from re-entry. But the strenuous
attempts of the Indian delegation to the Capetown Conference of
1927 resurrected the right of re-entry on a conditional basis. The
assisted emigrant was allowed the right, provided he reimbursed
the bonus and the cost of passage and also exercised the right
within three years. How far this right of re-entry was ecrippled
by stipulation for reimbursement might be gauged from
the fact that, out of the 12,451 Indians repatriated during a period
of six years—between July 1927 and February 1933—only 252
Indians re-entered the Union. Similarly, during another six years
between March 1933 and February 1939, out of 3,758 Indians re-
patriated, only 258 returned to the Union, The stipulation for a re-
fund of the bonus and cost of passage hit hard on poor Indians and
proved impossible of fulfilment by them and thus the doors of re-
entry were ‘barred with gold and opened but to golden keys’.
Attempts were subsequently made to take away even this condi-
tional right of re-entry. Secs. 2 and 11 of the Transvaal Asiatic
Registration Amendment Act of 1908 provided that Indians who
were in lawful possession of certificates of registration were

~

90050. Ibid.,, p. 70, para 4, Government of India Despatch dated 12 July
1

o1, Ibid, p. 281, India Office Despatch J. and P. dated 31 Qctober 1907.
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entitled to enter and reside in the Transvaal. This right was
reaffirmed in Sec. 4 (2) (b) of the Immigrants Registration
Act XXII of 1913. This was not disturbed by anything contained
in the Immigration and Indian Relief (Further Provision)
Act XXXVII of 1927. But in 1931, the Union Government con-
tended that the provision in Act XXXVII which involved loss
of domicile by continuous absence for more than three years from
the Union, and in respect of certain nationalities consequent loss
of the right to re-enter South Africa, was intended to apply to
Transvaal Indians holding registration certificates who did not
return to the Union before 5 July 1930. So they proposed to
withdraw the protection extended by deleting Sec. 4 (2) (b) of
Act XXII of 1913 in the South African Immigration Amendment
Bill of 1931. No doubt, an obvious conflict existed between the
implications of the definition of domicile contained in" Sec. 10
of Act XXXVII of 1927 and the provision made by Sec. 4 (2) (b)
of Act XXII of 1913. But whatever the intention of the Legis-
lature, this gave rise to the reasonable belief that Indians hold-
ing registration certificates were immune from the effect of the
loss of domicile, which is the loss of the right of re-entry. So
the Government of India pleaded that before the protection
afforded by Sec. 11 of Act XXXVI of 1908 was withdrawn a
reasonable period of notice should be given.

The crippling of the right of re-entry collected to itself sinis-
ter significance by the haunting shadow of racial discrimination.
Though the provision as to the loss of domicile applied to all races
indifferently, the provision was only nominally of general appli-
cation, as it had quite a different effect on Indians from that on
Europeans. If the Europeans lost their domicile by continuous
absence for over three years they could acquire it afresh when-
ever they desired to return. Thus, loss of domicile entailed no
hardship on Europeans, while in the case of Indians it meant a
permanent separation from South Africa. Referring to the loss of
domicile, Dr. Malan admitted in the House of Assembly thus :
‘That will not in reality affect Europeans, but it will affect
Indians who as a class are deemed under the law of 1913 to be
prohibited immigrants’52 He added: ‘After an absence of three
years Indians will not be able to return to the Union unless they
come to the Union as minor children of Indians who are domiciled
in the country ,”® while Europeans could come in whenever they
liked by satisfying the ordinary requirements of the Union immi-

52. Quoted in Servant of India, 30 June 1927, p. 244,
53. 1bid.
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gration law. To the extent to which the right of re-entry had been
re-established in the Capetown Agreement of 1927, it was a moral
advantage to India. But the attached snag detracted largely from
its material helpfulness. Again, referring to the deletion of the
stipulation for the surrender of domicile in the 1927 Agreement and
grant of conditional right of re-entry, Dr. Malan stated in the
same House :

This is not a concession that we have made to the Govern-
ment of India, but it is a provision which is introduced with
a view to making the emigration scheme more effective....
Experience has taught us that the great objection on their
(Indians) part against going over to India is that on the
day of their departure they must renounce the right of re-
entering for ever into the Union. They know what they leave
behind, and they do not know what they will get on the
other side, and in the uncertainty of their prospects, they
prefer to remain in South Africa. If this alteration is made,
it is expected that a very much larger number of Indians will
avail themselves of the facilities for repatriation.5

Owing to the shortage of shipping a large number of Indians
who left South Africa on a visit to India found it difficult to
return to South Africa within the period of validity of their
certificates. On representation by the Indian Government, the
Minister of the Interior agreed in 1940 to the extension of the
validity of certificates of Indians visiting beyond the three-year
period, provided such Indians could produce satisfactory evidence
that their failure to return to the Union was due to the difficulty
of obtaining passages. Again in August 1942, the change in the
war situation and the increasing dangers attending a voyage
between South Africa and India persuaded the Union Government
to accept any reason arising out of conditions produced by the
war for condoning an extension beyond the three-year period
provided an application was made in time. This concession
proved helpful to the Indian community though the help would
have been far more real had the Union Government simply
waived the three-year rule for the duration of the war
without any insistence on the submission of individual appli-
cations. On 23 September 1944, the Commonwealth Relations
Department stated in a press note that as the Union Government
were not prepared to grant an extension beyond three years in
case of persons leaving the Union after 1 May 1942, such per-
sons should try their utmost to return to South Africa before
1 May 1945.

54. Ibid.,, p. 243,



DISABILITIES 227
The Indian Government made arrangements for securing
priority passages and succeeded in enabling a large number of
them to leave South Africa in time. In March 1945, the Union
Government agreed, as a result of representations by the Gov-
ernment of India, to grant extensions to those Indians also who
left South Africa after 1 May 1942, subject to the condition that
the Government of India certified in each case that efforts had
been made to secure passages but that no shipping accommoda-
tion was available.

East AFRICA

The East African Defence (Immigration) Regulations prohi-
bited the re-entry of people who had been away for more than
two years. The Government of India had the assurance that this
part of the regulations would not be enforced rigidly but due
allowance would be made to the circumstances of each particular
case.

Obviously only those Indians having bona fide business inte-
rests and otherwise established there were likely to return to
these territories, but in preventing their entry by these restric-
tions, bona fide Indian settlers were also hit hard in East Africa.
The restrictions had been introduced without any reference to
any Indian representative body and even without the knowledge
of the Indian Members of the Legislative Councils of Kenya,
Uganda, Tanganyika and Zanzibar. Apart from the suspicion
created by these secretive and unjust methods adopted to meet
ostensibly the problems of food and housing shortage, it was not
apparent why a limit of two years absence was placed on Indian
settlers. In Nyasaland, Asians who wanted to leave with the
intention of returning took out certificates of identity which would
be valid for three years and might be extended for a further
period at the discretion of the immigration authorities. .At the
request of the Government of India the Nyasaland Administra-
tion extended the validity of some such certificates for six months
in June 1943. This was a correct procedure equivalent to giving
six months warning to absentees desiring to return that, if their
certificates had expired, they should return to Nyasaland within
six months. The East African countries could have followed the
Nyasaland example.

On their representation to the governments of the three
territories, the Government of India was assured that entry per-
mits would be granted to bona fide residents even though they
might have been away for more than two years,
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The Immigration Bills placed both entry and re-entry on the
same footing, subjecting them practically to the same conditions,
though re-entry for normal residents should be made compara-
tively easy and a mere formal and routine matter. Even a person
resident for 30 years in the territories might become a prohibited
immigrant if he was not born therein or became a destitute or an
idiot or a lunatic or contracted an infectious disease or was con-
victed and sentenced to imprisonment even for a technical offence
not involving moral turpitude or even regarded by the Principal
Immigration Officer as an undesirable person. Once he became
a prohibited immigrant, he could be arrested by the Immigration
Officer and deported from the territories. Immigration law should
be limited to restrict or regulate entry of persons from outside
and not be concerned with deporting from the country to a place
outside. Besides, when a resident became a prohibited immi-
grant, his entire family would become, along with him, liable to
arrest and deportation.

A person already resident could obtain a right of re-entry
cither by obtaining a residential certificatc or re-entry permit.
The onus of proving aggregate residence is very difficult to dis-
charge in view of the fact that most Indians, being engaged in trade,
had to travel between India and East Africa for purposes of
trade and also for marriages, education, etc. The revised Bills
rectified this position to a considerable extent.

It is not appropriate to try to decide indirectly and inciden-
tally through immigration legislation such a complicated issue as
domicile which is baffling even international law. The question
of domicile should not be mixed up with that of immigration.

Burma

The Indo-Burma Draft Agreement of 1941 divided Indians into
three categories for the purpose of re-entry. Those possessing a
Burma domicile of origin would have a free right of re-entry.
Restrictions were place:d on the other two categories of Indians—
(a) those who had resided for seven out of nine years immediately
preceding 15 July 1941 (privileged immigrants) and (b) those
who were residing in Burma on 15 July 1941. Even one who ful-
filled the difficult test of showing such a high total residence as
seven years in such a short period as nine years, and thus acquired
the status of a privileged immigrant, would lose the domiciliary
rights and status if he should be absent from Burma for a period
of twelve months. So he could re-enter Burma only as a new
immigrant under the permit system. This provision reduced
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Burma Indians to the position of the South African Indians under
the Smuts-Gandhi Agreement.

The Indian opposition to the Indo-Burma Draft Agreement
of 1941 both in India and Burma led to protracted negotiations
between the two governments. The Government of India sought
the co-operation of the Burma Government with a view to secure
the amendment of Clause 14 (the marriage clause) and the pro-
vision in Clause 21 which entailed the automatic loss by a
privileged immigrant of that status on his absence for a period
of twelve months. The developments of the military campaign fol-
lowing the Japanese invasion of Burma rendered the conclusion of
the negotiations impossible.

CEYLON

The Indo-Ceylon Draft Agreement of 1941 followed the Indo-
Burma Draft Agreement in creating several classes of Indians for
the purpose of re-entry. This stratification can have justification
only if the main objective is the extension of the rights to maximum
classes of Indians and not exclusion therefrom.

Indians who were as a result of the ‘open door’ policy
allowed to enter Ceylon, acquire property, seek employment, and
establish themselves in business or acquire other interests consis-
tently with the economic and other laws prevailing in Ceylon
should, irrespective of the extent of their interest, have an unquali-
fied right of re-entry to protect the interests acquired. Any
dereliction of this proposition is a violation of the natural law of
justice. It was this consideration that actuated Joseph Cham-
berlain’s Despatch referred to before. The argument that
adherence to the above would undeservedly benefit even people
who had been there for a short time does not warrant the viola-
tion of the natural law of justice. The violation sounds revolting
in the case of assisted unskilled labourers who emigrated (apart
from the documents and statements) on a tacit understanding that
they could periodically visit and return to Ceylon without let or
hindrance. Moreover, the assisted unskilled labourer, who practi-
cally went to Ceylon induced by the Ceylon Government, with
the connivance and active assistance of the Government of India,
was placed at a disadvantage even in comparison with the unassist-
ed unskilled labourer. Any Indian who came wunder the
category of assisted labourer, irrespective of the period of
residence, should be entitled to all the privileges assured to him
till now, including occasional absences from Ceylon and prolonged
absence during the periods of depression, and should secure
re-entry without any hindrance.
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REPATRIATION

The repatriation policy of the immigrant countries in relation
to Indians had come to be shaped by the long distance of the
colonies involving heavy immigration expenses, the exigencies of
labour requirements and the responsibility that gradually devolved
on the colonial governments to find work for the newly emerg-
ing native classes. The helplessness of the colonial governments
in providing the vast indigenous communities with plantation
work persuaded them to make it up by providing employment to
the natives in highly paid urban and industrial labour, by exclud-
ing Indians employed or likely to engage themselves in that and
other profitable occupations of trading, professions and public ser-
vices. In the early stages, the Government of India itself stipu-
lated for a right of repatriation to the Indian labourer as a precau-
tionary measure against his ill-treatment in the colony. But
repatriation so stipulated was essentially voluntary. With the
emergence of the native classes and their competition, the position
was almost reversed. The colonial governments had now begun
to bargain for the compulsory repatriation of Indians.

SouTH AFRICA

The South African policy of compulsory repatriation
between 1895 and 1913 was adversely criticized by several Com-
missions. The Asiatic Commission of 1921 recommended that
there should be no compulsory repatriation both on the ground
of injustice involved and the impracticability of the scheme.5
Sir Edward St. J. Jackson too similarly discountenanced it in
regard to Indians in Ceylon.%

The Governor-General of the Union of South Africa laid down
as a fundamental postulate that colonial-born Indjans could not be
compulsorily repatriated. Referring to his Ministers’ proposals,
he stated: ‘Moreover two-thirds of the Indians in Natal were
born in this country and could not be compulsorily repatriated.’s?
But the Union Ministers stated in 1925 that the extent to which
repatriation was possible was not necessarily limited to numbers of
Indians born overseas, as more than one-third of Indians hitherto
voluntarily repatriated were South Africa-born. It may be noted

55. Lange Commission Report, p. 39, para 118 and para 225 (2).
56. Jackson Report, p. 33.
57. Selection of Papers regarding S. Africa for the use of the Members

of the Government of India to that Dominion, Delhi (1925), p. 11, para 4,
Despatch dated 12 May 1922.
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that the right of compulsorily repatriating South Africa-born
Indians was not asserted even by the Union Ministers.

While that was the view of independent Commissions and the
policy followed by the Union Government, the Government of
India also definitely expressed their attitude to this question. When
the Union Government expressed its readiness to enter into a con-
ference to explore the possibility of a more effective repatriation
scheme which would result in a considerable reduction of the
Indian population in South Africa, the Government of India wrote
explaining the misunderstanding of their position thus :

While repatriation would never by itself afford solution of the
problem, the existing scheme of repatriation on a purely volun-
tary basis might be re-examined with a view to ascertaining
what difficulties had arisen in its working, and how these diffi-
culties could best be smoothed away. A conference of which
the main object was to expedite the Indian repatriation was
not contemplated by us. 58

At the time of the Gersigney-Shepstone Deputation in 1903,
the Government of India at first agreed to the enforced repatriation
of Indians on condition that the humiliating licence tax would be
abolished ; but they immediately changed their position when they
found that the proposal for the termination of indenture contracts
in India instead of in the colony, in the form which it had finally
assumed, contemplated general repatriation on the expiry of the
period of indentured service.

Compulsory repatriation amounts to throwing out Indians
as sucked oranges and burdening India with her nationals
in a humiliating position. Hence compulsory repatriation
was never contemplated or countenanced by the Govern-
ment of India. There was only a voluntary repatriation
scheme in South Africa as a part of the Smuts-Gandhi Agree-
ment. But even this voluntary scheme failed as the necessity for
the irrevocable surrender of Union domicile on the part of any
Indian wishing to avail himself of the scheme formed the chief fea-
ture. But in the Assisted Emigration Scheme, initiated as a result
of the Capetown Agreement of 1927, the absence of such a necessity
for surrender constituted its merit. Under it there was automatic
lapsing of Union domicile only on three years’ continuous absence
and so there was a right of re-entry within three years. The Rt.
Hon’ble V. S. Srinivasa Sastri stated that the difference between

58. Correspondence between the Government of India and the Govern-
ment of the Union of South Africa regarding the Position of Indians in
South Africa (1926), para 3, Telegram No. 7, dated 9 October 1925,
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the ‘ repatriate’ of the old scheme and  Assisted Emigrant’ of the
new agreement was not of mere terminology, for the Indian born
in South Africa had his domicile in the country of his birth and
when he chose to come to India he was an emigrant from South
Africa and not a repatriated Indian. Moreover, the right of re-
entry within three years gave a locus penetentize to the assisted
emigrant. This assisted emigration was not the first expedient
from the standpoint of even South Africa. Dr. Malan himself
admitted that repatriation was a secondary contingency and would
be applied only {o those who could not and did not wish to adopt
Western standards of life or wished to leave South Africa anyhow.
He stated that the Capetown Agreement differentiated between
those Indians who did not assimilate themselves with the condi-
tions in South Africa, who could not and would not accept the
Western ways of life, or who wished to leave South Africa for
India because they would feel more at home in Indian surround-
ings — between those Indians and other Indians, especially those
who were born in South Africa and have never known India. Thus,
the first alternative afforded was assimilation to Western
slandards and this was an obligation on the South African Govern-
ment and a choice to South African Indians. Even those Indians,
who, in spite of the government’s efforts, could not and would not
accept Western standards, could stay on, while the Assisted
Emiegration Scheme was available even to those Indians who
could and would adopt Western standards but nevertheless
preferred for some reason to leave South Africa. The main-
tenance of Western standards of life was the kernel of the
Capetown Asgreement. Neither was repatriation the primary ob-
ject of the Agreement nor was the Uplift Clause in the Agreement
contingent on the reduction of Indian population to a given residue.
Even if it is assumed that repatriation was the primary object of
the Agreement nowhere was it stated to what extent the Indian
population should be reduced before the Uplift Clause could be
invoked. The fact is that the Agreement means only this — assimi-
lation first, emigration last but repatriation never.

The Assisted Emigration Scheme provided for a bonus of £20
in addition to a free passage to every Indian adult willing to be
repatriated to India. Indians wishing to avail themselves of the
assisted passage have to sign an undertaking in which they agree
to the provisions of the Act of 1927 which stipulates that, having
accepted the bonus and their passage to India, they must remain
in India for one year. If they wish to return to the Union they
must do so after one year and within three years from the date
of their embarkation from the Union. They are then required tc
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refund all bonus money and expenses paid to them by the Union
Government,

In spite of this attraction, the scheme proved a failure even
by 1932 as the ‘possibilities of the Union Scheme of Assisted
Emigration to India were practically exhausted owing to economic
and climatic conditions of India and as well as to the fact that
80 p.c. of the Indian population of the Union was now South
Africa-born’® As was rightly pointed out by the Indian Govern-
ment, ‘every reduction in the number of Indians born outside the
Union reduces the prospects of the success of any scheme of assist=
ed emigration to India and thus on reaching the saturation point,
the assisted emigration is bound to exhaust itself’ 60

Of the three schemes of repatriation — compulsory from 1895
to 1913, voluntary from 1914 to 1926 and assisted emigration from
1927 onwards — the last was rendered a big hoax by the subtle
methods adopted by the authorities such as throwing Indians out
of employment, restricting more and more their trading and other
rights, and making their position so humiliating as to drive them to
taking advantage of the scheme. The following are the figures of
repatriation under the various schemes :

Compulsory Repatriation Between 1895-1913

Year No. Year No.
1895 415 1902 1,482
1896 296 1903 2,029
1897 418 1904 1,672
1898 188 1905 2,078
1899 503 1906 3,939
1900 448 1907 3,484
1901 639 1908: 3,489

1909 4,895

Those repatriated between 1895 and 1901 were 2,907. Those
repatriated between 1902 and 1913 were 32,506. Thus the total
repatriated under the compulsory scheme between 1895 and 1913
were 35413. The Indians repatriated under the voluntary re-
patriation scheme between 1914 and 1926 were 20,334. Thus the

59. Waiz: Indians Abroad Directory (1934).
60. Brief of Instructions issued to the Delegates of the Government of

India to the Conference. 1. Scheme of Assisted Emigration (1931), p. 11,
para 12. '

L 30
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total number of repatriates for the years from 1895 to 1926 under
both the voluntary and compulsory schemes was 55,747.
Repatriates under the Assisted Emigration Scheme from July
1927 when the scheme came into operation up to the end of 1929 were
6,571. The number rose to 7,972 in September 1931 and to 12,451
on 28 February 1933. Between March 1933 and February 1939,
3,758 were repatriated. Thus the total of repatriates till February
1939 was 12,451 plus 3,758 i.e., 16,209. The number of male adults
so repatriated in 1937 fell to 16161 In 1938, only 135 male
adults returned to India under the -Assisted Emigration
Scheme. The total including wives and children who thus
returned was about 200. Only 87 male adults returned
to India during the year 1939, the total including wives
and children being 124. In his evidence before the Select
Committee on Public Accounts, the Commissioner for Immi-
gration and Asiatic Affairs stated that there was a tremendous fall-
ing off in the number of Indians availing themselves of this scheme.
In 1940 such male adults who returned to India under the scheme
,were 36 and the total including women and children was 48. This
progressive decrease was due to the fact that Indians born in
South Africa did not want to go to India. The number of Indians
born in South Africa increased from 63,776 in 1911 to 102,323
in 1941. Now over 80 p.c. are South Africa-born,

CEYLON

In regard to Ceylon and Malaya the repatriation question re-
lated entirely to the estate labour. The Indian Agent in Malaya
reported in 1938 :

The difficulty of suspending production during a period of
low prices is intensified by the fact that labour had to be re-
cruited from a distance from South India. On account of the
expense of recruiting, transportation from overseas, medi-
cal treatment and training, the securing of an efficient labour
force represents a considerable investment which would be
lost if the workers were released even temporarily. This last
consideration influences repatriation policy. Where the cost
of introduction of a foreign worker is considerable, the ten-
dency would be to retain him as long as possible. And if
possible on reduced wages.2

61. Waiz: Indians Abroad (1927), p. 297. Vide Benarsidas Chaturvedi
and Bhavani Dayal Sanyasi: Public Opinion on the Assisted Emigration
Scheme under Indo-South African Agreement.

62. Report of the Indian Agent in Malaya for 1938, p. 6, para 18,
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Such a policy of repatriation was accelerated by the flow of
unassisted labour which created a glut in the labour market and
inclined the balance of bargaining power in favour of the employ-
ers. The need of these countries being essentially labour, their
whole policy of repatriation was shaped only to retain the requisite
labour force. Dependants, labourers unfit for work due to old age
or disease and all others unfit for labour purposes had, therefore,
no place in their scheme of the retention of the immigrant popu-
lation. The result was their policy of repatriation of all such classes
of Indians and of working labourers if necessary in times of de-
pression.
The following were the several schemes of repatriation in
Ceylon :

(1) Repatriation by the Controller of Labour on employer’s
application.

(2) Repatriation that might be arranged by the Agent of the
Government of India within a year of the worker’s arrival
and at the expense of the Immigration Fund under Sec.
22 (1) of Ordinance No. I of 1923.

(3) Repatriation by Magistrates under Ordinance No. V of
1907 dealing with vagrants.

(4) Repatriation after more than one year’s stay in Ceylon
on application by the Government of India through the
Government Agent.

The number of Indians repatriated in 1936, 1937 and 1938 under
one or another of these four categories were 4,494, 5,604 and 3,004
respectively.

In addition to the above four schemes, two special schemes of
repatriation were adopted — that of 1935 which remained in opera-
tion till the end of 1937 and which applied to labourers employed
on tea estates placed on ‘care and maintenance’ basis for whom
no further employment could be found; the other was in force
from February to September 1937 and applied to labourers report-
ed to be surplus by a superintendent of a tea estate of hundred
acres or more and who were willing to be repatriated. The total
number of persons repatriated under these two schemes was 6,166.
These two schemes were devised by the Government of Ceylon to
deal with the surplus Indian labour which could not secure work
on estates owing to the continued operation of the restriction
schemes.

Till 1923 the only scheme of repatriation was the one under
the Destitute Immigrants Ordinance V of 1907. This law required
that an immigrant must either show that he had a promise of perma-
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nent employment in Ceylon or produce, in the case of an Asian, an
immigration fee of Rs. 150. If neither condition was fulfilled, entry
might be made conditional on the execution by a resident of
Ceylon of a bond making the person signing it responsible for the
repatriation of the immigrant in case of need. Sir Edward Jackson
expressed the opinion that though the Act had failed, its purpose
was however achieved by the fact that the Indian immigrant
worker went there only when his presence was required and never
swelled the number of the unemployed.®® This automatic regula-
tion without any great necessity for repatriation was particularly
true of Indian non-estate labour. Sir Edward Jackson says that
during 1927-36 the average annual number of Indian immigrants
was approximately 90,400 excluding estate labourers and others
who were not immigrants in the true sense, while the number of
persons repatriated through the House of Detention was only
15,451, this figure including the estate labourers also.

In regard to the Indian estate labourers too, the figures of
repatriation were an invariable indication of the labour position on
estates. Besides a natural ebb in times of adversity, the several
schemes of repatriation freed the planters from the obligation of
maintaining surplus labour. Thus by their willingness to be re-
patriated the Indian labourers assisted the Ceylon Government to
solve the problem.

Towards the end of 1932 a special scheme of repatriation was
introduced. Where, owing to the closure of an estate or substan-
tial reduction of labour force, a larger number of labourers was
thrown out of employment than could be absorbed in the neigh-
bouring districts, any labourer or his dependants who desired to
go back to India could be repatriated at the expense of the Immi-
gration Fund. This scheme was later replaced by a more liberal
one under which any labourer discharged from the estate on ac-
count of the depression and dissatisfied with the reduced scale
of wages caused by the lowering of the legal minimum wage was
entitled to be repatriated to India. These schemes were availed of
when Indian workers' were thrown out of employment and served
with notices to quit the estates. If they attempted to stay in the
estates after being discharged they were liable under the existing
law to prosecution for criminal trespass. To wander about in the
island in search of employment would render them liable to de-
portation under the Destitute Immigrants Regulation Ordinance.
Thus Indian workers were forced to seek repatriation.

...63. Jackson Report, p. 7.
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The 1932 scheme was adopted at the suggestion of the Labour
Federation of the Planters, and as a result of this scheme 40,000
to 50,000 labourers left the estates within a short time. But the
employers were alarmed at this depletion of labour and compelled
the government to cry a halt to repatriation. This led to much dis-
content and trouble in Hatton and the labourers were put to pri-
vations. Indian labour was confronted with the same trouble in
1939. When many of the estate labourers could not obtain free
repatriation from the estates, they drifted into towns and courted
arrest by the Ceylon police as vagrants in order that they might
be taken to the House of Detention and be ultimately despatched
to India. The Indian Agent observes: ‘This indicates that estate
labourers have difficulty in obtaining free repatriation as they
used to get before the ban’8
The numbers of Indians repatriated under Ordinance I of 1923
and the Ceylon Government Scheme of 1924 for Sick and Indigent
Labourers were as follows :

Year No. of Year No. of
repatriates repatriates
1924 571 1932 7,307
1925 1,851 1933 11,583
1926 2,442 1934 2,304
1927 2,302 1935 6,252
1928 3,491 1936 4,494
1929 3,183 1937 5,064
1930 3,279 1938 3,004
1931 5,062 1939 2,975

The numbers of Indian repatriates under the 1930 Rubber
Scheme and 1931 Tea Scheme were as follows :

Year Rubber Estates Tea Estates
1930 4,183

1931 10,645 ..
1932 6,744 257
1933 _ 3,877 26,383

64. Vide Annual Report on the working of the Indian Emigration Act,
1922, for the year 1939, p. 11.
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Under the 1935 Scheme later known as the 1937 Scheme for
Tea Estates, the figures were :

1936 902
1937 4,485

In 1946, 316 labourers were repatriated to India, 232 of them
on application by employers and 28 on application through the
Indian Agent under the 1924 Scheme (Repatriation of Sick and
Indigent Persons), 22 under the 1937 Casual Scheme, 33 as
vagrants through the House of Detention and 1 as a leper.

Maraya
The Indian Agent in Malaya reported in 1938:

It costs about $50 to send a labourer back to India and bring
him again to Malaya. It was therefore considered unecono-
mical to undertake repatriation on any considerable scale to
ease the situation on the estates, due to the presence of surplus
labour. The alternative of spreading over employment, more
correctly under-employment, was resorted to. A proportion of
the repatriates generally were persons who were last employed
in smaller estates or holdings or in small tin mines — all of
which have stopped working owing to the severe restriction in
output.8s

This unemployment or under-employment and the unwilling-
ness of the labourers to work on reduced wages led to repatriation.
Thus during the last five months of 1930 over 70,000 labourers were
repatriated. This, coupled with the misguided action of some
labourers who left their employment merely to seek repatriation,
alarmed the planters. This led to the issue of a circular in 1931
by the Acting Controller of Labour to the effect that able-bodied
labourers should henceforth not be given free passages, and this
put a brake on repatriation. The Indian Agent made representa-
tions to the Federated Malay States Government and the circular
was withdrawn in May 1931 on the ground that it savoured of an
attempt to retain surplus labour force in Malaya against the wishes
of the labourers. In 1932, 56,476 were repatriated. Repatriation of
able-bodied labourers practically stopped from the middle of 1933.
From 1934, under the new system of emigration, an emigrant could
ask to be repatriated on any reasonable ground at any time within
two years of his arrival in Malaya, repatriation even at a later date
not being altogether tabooed. Ill-health, unsuitability of work, ill-

65. Report of the Indian Agent for 1938, p. 6, para 18.
66. Report of the Indian Agent for 1931, p. 2, para 5.
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treatment, and inability to find work at standard rates of wages were
specifically mentioned as being among the grounds on which an In-
dian emigrant could, under the new scheme, insist upon being
repatriated to India at public expense. The slump in rubber exports
in 1938 led to unemployment and under-employment and lastly to
repatriation of some of the labourers, especially those employed on
smaller estates or holdings or tin mines which had stopped work-
ing on account of restriction of output. The repatriation figures
for 1938 and 1939 were 28,496 and 11,169 respectively.

The Kunzru-Kodanda Rao Deputation sent by the Gov-
ernment of India in January 1946 to inquire into the conditions of
Indians suggested to the B.M.A. that the Indian workers on the
rubber estates should be repatriated to India at the expense of
the Immigration Fund. After heading the Government of India,
Prime Minister Nehru relieved much of the economic distress by
sanctioning Rs. 10 lakhs for relief work and by chartering a ship
for the sole purpose of repatriating Indians so inclined. From
February to December 1946, over 18,000 Indians were repatriated.

A number of Indians detained in Malaya under the emergency
regulations were given the option of repatriation to India by the
Malayan authorities. Up to 15 February 1949, 56 of them returned
to India but no Indian was compulsorily repatriated from Malaya.

About 30 Indian bankers who were arrested in 1949 for alleged
payment of ‘protection money’ to Communist terrorists were also
allowed voluntary repatriation to India on condition that they
would not return to Malaya during the present emergency.

Burma

As a result of the civil war in Burma, peaceful Indian culti-
vators in the agricultural areas were adversely affected and the
avenues of employment in the towns were drastically reduced.
Hundreds of Indian families lost their all in these disturbances and
many have been returning to India. The Government of India,
while anxious not to encourage an Indian exodus from Burma,
sanctioned Rs. 4 lakhs to facilitate the free repatriation of those
rendered destitute by the troubles in that country.  Since
the outbreak of the Karen revolt in January 1949, about 12,000
Indians returned to India from Burma by the end of September
under the Indian Government’s Assisted Passage Scheme.
Under this scheme the destitute Indian evacuees get free steamer
passages, free food, free rail and bus travel to their villages and a
sum of Rs. 5 for pocket money. A labour officer attached to the
Indian Embassy gives advice and issues identity cards to those
wishing to seek employment in India,
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Many Indians were held up in the rebel-held Toungoo area.
Some of them were evacuated by air to Rangoon. The Govern-
ment of India sent Rs. 50,000 to the Indian Ambassador for the
purpose. Four thousand Indians were also evacuated from Insein
to Rangoon in May, 1949, leaving 3,000 Indians behind. It was
estimated that about 200,000 Indians were still in areas under the
occupation of the insurgents.

On 27 June 1949, the Indian Embassy broadcast a warning to
the insurgents that Indian nationals were foreigners and were being
discharged as such by the Burma Government and were subjects
of a friendly country who were entitled to protection, and as they
were neutrals it was against international law and usage to compel
them to do service against their wishes and so they should be
released and permitted to proceed to places of safety.

To help the Indian refugees, the Government of Burma had
decided in October 1949 to allow family allotments to the families
in India of Indian employees in Burma Government who were at
present in areas under the control of insurgents in Burma.

INDONESIA

In July 1946, the Government of India deputed S. K.
Chettur, Indian Government Representative in Malaya, to report
on the conditions of Indians in the Netherlands East Indies. His
report was submitted in August 1946. His recommendations, which
required immediate attention, related to repatriation of Indians
consequent on the Dutch-Republican hostilities. Nearly 3,500 des-
titute Indians, who desired immediate repatriation to India, had

been repatriated under the post-war repatriation arrangements of
the Indian Government.

WEST INDIES

In regard to emigration to all the distant colonies of the West
Indies, Fiji and Mauritius, the stipulation for free repatriation to
India or provision for,commutation of repatriation rights into land
settlement had been a constant feature of the policy of the Gov-
ernment of India. The planters feared that repatriation would
lead to depletion in labour supply and attempts similar to those
made in Ceylon and Malaya were more pronounced in the case
of these distant colonies. Though the terms on which Indians had
emigrated were slightly different, all Indians were promised repa-
triation or the alternative provision for commutation. But, as
gradually Indians showed a tendency to return to India, changes
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were incorporated in the terms of indenture calculated to dissuade
Indians from claiming repatriation. Thus in the case of British
Guiana the labourers introduced prior to 1 September 1895 were
entitled to absolutely free repatriation to India. Those who emi-
grated between September 1895 and September 1898 were charged
one-fourth and one-sixth of the passage money for men and women
respectively. The proportion became one-half and one-third in
the case of men and women taken to British Guiana any time after
September 1898. Thus from 1838 to 1920, out of 239,000 Indians
introduced, only about 69,000 were repatriated by the end of 1920.

In Jamaica Sec. 6 of Law XIII of 1903 limited the right of an
immigrant to claim repatriation to a period of two years, imme-
diately following the expiry of the immigrant’s ten years indenture
service. Thus in the case of the last set of immigrants who
arrived in Jamaica in 1916, their claim to free repatriation expired
in 1928. According to Tyson, betwcen 1921 and 1929, 2,806
Indians were repatriated to India.

In recent years, the repatriation policy had assumed a new
complexion. The increasing willingness and supply of native
labour led to the increasing willingness of the colonial governments
to spend money on repatriation facilities for Indians and to leave
them to drift for themselves. The British Guiana Government
refused commutation facilities also and utilized the Immigration
Fund for other purposes.

On attainment of Independence by India some Indians in Bri-
tish Guiana and Trinidad insisted upon facilities for repatriation
to India. In May 1947 the Indian Government represented to the
governments of the two colonies not to take irrevocable steps for
chartering a ship before she had been afforded an opportunity to
examine the applications for repatriation. In this connexion
she pointed out that a considerable number of returned
immigrants had for several years been clamouring for
return to the West Indies and that she considered the present time
most inopportune for immigrants to return to India as conditions
in many areas were unsettled and the food position was causing
concern. Three hundred and six Indians had, however, arrived
in India in the first half of 1949. The Government of India does

not, however, intend to encourage assisted repatriation of these
Indians to India at present.

F11

In Fiji the natives are being equipped to replace Indians in
every occupation and so the colony was not anxious to retain

Indians. Thus while between 1901 and 1911 out of 2,840 Indians
I 31
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introduced only 480 were repatriated, between 1916 and 1921 out
of 16,615 Indians introduced as many as 10,017 were repatriated.
This heavy repatriation was also partly due to the bad conditions
of work and the crusade carried on in India for the abolition of
indenture during this period. Up to the end of 1923, while the
total number of Indians introduced was 62,837, the total number
repatriated was 24,665. In 1927 nearly 50,000 Indians were entitled
to repatriation at the cost of the Fiji Government. Till 1928 about
1,000 Indians returned to India every year. But the number fell
to 546 in 1929 and to 502 in 1930. Under an Ordinance then in
force a very large number of claims would have lapsed by the
end of 1934. So Ordinance XXIV of 1930 was passed temporarily
extending the expiring claims, the government reserving the right
to cancel this extension at any time after giving sufficient notice ‘to
enable a claimant to avail himself of a return passage.

The racial riots in South Africa in 1949 caused apprehension
among Indians in Fiji though relations between Indians and the
Fijians have been good. So about 550 Indians, including 150 in-
dentured labourers, returned to India on 1 August 1949.

REPATRIATION AND COMMUTATION FACILITIES

In the West Indies, the colonial governments had disregarded
their duty to provide facilities for the repatriation of Indians will-
ing to return to India or to provide for their settlement there. The
old immigrants and others unfit for estate labour were neglected
by employers, while the government thought it a waste of public
funds to give them free repatriation. Tyson reported that the old
immigrants in British Guiana were demanding repatriation, find-
ing it hard to obtain or to perform a full day’s work. Jamaica
Indians had also demanded the reopening of repatriation to desti-
tute Indians, because repatriation was abruptly closed in 1929.
In Fiji, however, between 1936 and 1938 aged persons were afforded
repatriation while the young people availed themselves of the con-
cession of a free passage one way to take a holiday.

In regard to the repatriation question, the colonies would be well
advised to enable Indians to settle there instead of spending huge
amounts on passage. Indians should be granted the alternative
benefits of grants of money or land in lieu of repatriation. They
are bound to prove greatly beneficial in the West Indies particularly
where there are large tracts of land to be cultivated and improved
and where peasant proprietorship was making great strides. The
colonies need not fear that, if they agree to these alternative
benefits, a large number of Indians will prefer them to repatriation.
A study of the enlightened policy of Surinam refutes such appre-
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hensions. In Surinam, though commutation had been in opera-
tion for several years, the number of commutations in 1934 was
only 59 and the total number of commutations up to the end
of 1934 was only 12,915. Further, the fact that in accepting com-
mutation they would have to surrender their right to repatriation
to India was bound to prevent some from seeking commutation.
Even if there was to be a rush, the situation could be met from
the accumulation of the Immigration and even of Colonization
Funds with the British Guiana Government. In Surinam itself,
while 5,914 Indians only had drawn on the Immigration Fund,
7,001 Indians commuted their rights from the Colonization Fund.
The Government of British Guiana had an Immigration Fund in
1939 of $455,000 and a Colonization Fund amounting to $873,681.
If further funds are necessary, they can be met by subventions
from the Imperial Government, and the Imperial grants for agri-
cultural settlement are not unknown. Even in 1928, over 20,000
Indians in British Guiana were entitled to repatriation. So the
government will do well to follow Surinam in this respect. To
deny to Indian labourers who laboured hard for the prosperity of
the European sugar planters the chance of independent agricul-
tural occupation under the fear that it might lead to depletion
of labour supply to sugar planters, and to compel them to work
under unconscionable conditions for the. planters, is undeserved
punishment,

In India the present trend of both official and non-official
opinion is to oppose repatriation to India. This opposition is born
firstly of the supreme consciousness of the inherent right of Indians
to settle in colonies for whose development they had spent their
whole lives and, secondly, to the more deplorable conditions under
which the repatriates were destined to lead a listless existence in
Indian villages. It was particularly this latter factor that per-
suaded Tyson, C. F. Andrews and others to feel that the demand
for repatriation was not in the best interests of those for whom
it was claimed. Mahatma Gandhi wrote of South African repa-
triates living in squalid conditions in Calcutta thus :

They all looked famished. Their lot is the lowest ebb of
human misery. The fact that the majority of these men are
colonial-born aggravates their misery .... These men are
neither Indian nor colonial. They have no Indian culture in
the foreign land they go to, save what they pick up from their
uncultured, half-dis-Indianized parents. They are not colonial
in that they are debarred access to the colonial (i.e.) Western
culture, They are therefore out of the frying pan into the
fire. There at least they had some money and a kind of home.
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Here they are social lepers not even knowing the language of

the people.??

The South African Indians, when repatriated, were given a
printed form in Hindi on behalf of the Union Government which
contained an assurance to the effect that arrangements would be
made to find work for them in India. The Government of India
is under an obligation to look after such emigrants on their arrival
in India as per clause 4 of the Capetown Agreement of 1927. The
Government of India accordingly appointed in 1930 the Natesan-
Grey Committee to investigate into the working of the special
organization in Madras for dealing with emigrants returning and
they excluded any investigation about repatriates of Calcutta and
suburbs, Bihar and Bombay on the ground that ‘investigations
outside will neither be practicable nor fruitful of results commen-
surate with the labour and expense involved.8 All that the above
Committee could suggest was that the special officer in charge of
the organization be assisted by a Committee in placing returned
emigrants in suitable employment. ‘Apart from this we have no
recommendations to make regarding the arrangements now in
force for assisting returned emigrants to find occupations suited to
their abilities and resources.”’® Whereas, at the time of the
appointment of this Committee, the repatriates numbered more
than 7,000, only 200 sought the assistance of the Madras special
officer for at least 32 p.c. of whom this official was unable to find
employment. Thus the Government of India completely failed to
afford any relief to these repatriates and could not even conduct
a thorough investigation into their conditions. Public apathy
proved even more distressing. It is, therefore, the duty of the
Government of India to plead for the recognition of the commu-
nity as a part of the permanent population of the colonies and for
the extension of the elementary rights of citizenship on the ground
that Indians went there only in response to urgent invitations
baked by honeyed promises.

In the event of failure in this direction, the Government of
India should see that the conditions to be laid down for future
repatriation would be completely voluntary’ in their nature.
They should not be capable of being transformed by the colonial
authorities into aven necessary, let alone compulsory, conditions.
The 1927 scheme of South Africa and the repatriation of the daily
paid staff in Ceylon Government departments promoted in 1938

67. Quoted by Benarsidas Chaturvedi and Bhavani Dayal Sanyasi,
68. 1bid.
69. Tbid,
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were not all voluntary though not absolutely compulsory.
The South African Government did not press for compulsory repa-
triation in 1927 as they had their own perfected ihdigenous
methods to achieve their object to reduce Indian population. The
Ceylon Government did not press for it because they were aware
that any such proposal would have to be reserved for the signifi-
cation of His Majesty’s pleasure. The Government of India should
exercise the most vigilant care in agreeing to conditions govern-
ing future repatriation. If compulsory repatriation enters the field
then the only alternative to India is ‘no further emigration, no
further repatriation.’

INDIAN ATTITUDE TO RESTRICTIONS ON IMMIGRATION

The Indian objection to the restriction of their immigration
into other countries is not against restriction as such, but against
the discriminatory methods based on questionable grounds. As
suggested by Lord Lugard, restrictions should be based on the
following considerations :

(a) whether they are justifiable in the interests of the original
inhabitants ;

(b) whether the intending immigrants have any special claim ;
and

(c) whether the restrictions are imposed purely on racial or
political grounds.”

Lord Milner also pleaded for unassailable social and economic
reasons rather than reasons based purely on colour.” Restric-
tion can be resorted to, to ensure certain health standards
and to exclude the indigent, criminals and other undesirables.
Conditions may be laid down under which unoccupied or under-
populated areas would be opened only to certain classes of
immigrants, as also the conditions of selection of certain immi-
grants and rules of assimilation and naturalization designed
to secure even development of population. The climatic factor
also can have its share in the formulation of the regulations. So
too the standard of living to a limited extent. A large-scale im-
migration of people of low standard of living leads to two
results —the effect of the competition of immigrants firstly,
on the employment and standard of living of the local population
and, secondly, upon the economic and social conditions of the immi-

70. The Royal Institute of International Affairs (1937), The Colonial
Problem, p. 59.
71. Neame, p. 10,
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grant labourers themselves. Cheapness and efficiency are not the
only considerations of which account should be taken in seeking
a solution of the immigration problem. India should also realize
that large migrational movements to small countries like Ceylon

are detrimental to both resident Indians and Indian immigrants
in future.

The restriction of future immigration should be distinguished
from a policy of the réduction of resident Indian population which
is being adopted in the various countries by (a) placing fresh re-
strictions for that purpose on the right of re-entry and (b) more
effective repatriation policy. It is the latter policy and the racial
and other grounds on which this policy is based to which the gov-
ernment and people of India object.

It is conceded that every self-governing colony has the right
to determine the composition of her population and as such to re-
strict immigration. But, as the Secretary of State for India had
laid down, this is subject to the provision for equal application of
the law to immigrants from all countries, not based on differences
of colour or race. Secondly, though it was agreed at the Imperial
Conference of 1921 that the Dominions would have the right
to determine the composition of their population, the ques-
tion arises whether this resolution was not subject to any
agreements which one country might have entered into with
another. Thirdly, reasonable exception from restrictions should
ke made in the case of total omission or deliberate mis-
representation to the average emigrant of the status in the
immigrant country, and in all such cases restrictions should
not affect his domiciliary rights and vested interests that had
already sprung up. The last reservation is the moral consideration.
In the Komagata Marn Case in Canada, Chief Justice MacDonald
asserted in his judgement that Canada had the sovereign right in the
matter of restricting the entry of other nationals and denied the
claim of the Imperial authorities to intervene. Thus he posed the
question in the form of a constitutional issue whether a Dominion
was within its right' when it denied admission to Asians. Though
this happened before the Imperial Conference Resolution of 1921,
giving the right to determine the composition to all self-governing
colonies, yet the real question remains the same. Asks K. M.
Panikkar: ‘The question of the issue is not whether Canada has
a legal right to exclude anybody but whether British citizenship
carries with it the right of free entrance to any part of the Empire.
There is another question more fundamental to wit; has any race
a moral right to consider any part of the world’s surface as its own
special reserve ?° It is true that India had been conceded the right
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of reciprocity to similarly deny admission to nationals of the Domi-
nions and the colonies. But reciprocal action is not desirable in
the larger interests of all concerned in view of the bitterness and
animosity that it is bound to engender. So the power of placing
restrictions should be tempered by ordinary canons of justice and
fair play, particularly to the resident Indian population. If this
part is fulfilled the necessary restriction on future immigration can
proceed from the side of the Government of India itself in the
interests both of the sons of the soil and of the Indian population.

SEcTION II — RESTRICTIONS ON OCCUPATION AND OWNERSHIP

oF LAND

TRANSVAAL

Law III of 1885 prohibited Indians from acquiring land outside
the locations set apart for- Indians, and formed the basis of all
subsequent legislation affecting Indians in regard to their rights to
occupation and ownership of land. Later, the development of
gold mining along Witwatersrand led to Law XV of 1898 (Gold
Law), which imposed restrictions on the occupation and leasing
of land to Asians for mining purposes. Section 130 prohibited a
white man, who alone might acquire a leasehold right in a stand,
from transferring or subletting the right to a coloured person, or
permitting such person to reside on or occupy ground held under
such right. Section 131 provided that in the mining district of
Witwatersrand no coloured person should be permijtted to reside
on proclaimed land except in bazaars, locations, mining compounds
and such other places as the Mining Commissioner might set apart.
The effect of these two provisions was to make illegal the leasing
for occupation by Asians in future of stands in the mining district
of the Rand even for purposes of trade except in specified locations
or bazaars.

In 1908, the Precious and Base Metals Act XXXV (Gold Law)
and the Townships Amendment Act XXXIV were passed. Sections
130 and 131 of Act XXXV provided, inter alia, that no coloured per-
son except a bona fide servant should be permitted to reside on or
occupy proclaimed land. Section 130 applied to the mining dis-
tricts of Johannesburg, Klerksdorp, Pietersburg, Barberton, Pil-
grimsrest and Ottoshoop. Under this Section, no rights could be
held by or sublet to Asians or coloured persons. The Supreme
Court ruled that Asians who had leases could not be disturbed
during the period of their leases, if these leases were entered
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into prior to the passing of the law, but this ruling did not protect
the existing rights, for very few had long leases. The Under-
Secretary of State for the Colonies inquired whether the
Bill XXXV would deprive coloured persons including British
Indians of the right which they then possessed to trade
or reside in the mining districts and compel them to remove
into locations or bazaars for both trade and residence. The
Attorney-General assured him that ‘no right or privilege
which a coloured person has at the present time is taken
away by the new Act’? and that Section 131 was amended
‘to safeguard any rights which a coloured person may at the pre-
sent time have of occupying land in mining areas’.? The Under-
Secretary of State also inquired whether the new law would de-
prive those coloured persons who had not actually acquired vested
rights on goldfields of power to acquire rights which were open
to them before, i.e., under the Gold Law of 1898. He was assured
that Section 130 of the new law would carry out the spirit of
Section 133 of the Gold Law. This Section enacted that no coloured
person might be a licence-holder or in any way be connected with
the working of the digging. According to the Asiatic Inquiry
Commission the Under-Secretary of State in conveying the inten-
tion that His Majesty’s Government would not be advised to dis-
allow the Act had expressly noted three points: (i) that Section
131(3) safeguarded any rights which coloured persons might at
that time have of occupying land in mining areas; (ii) the assur-
ance of the Attorney-General that no right or privilege which a
coloured person had at that time was taken away; (iii) that by
the use of the words ‘ other places’ in Section 131(4), the powers
vested in the Mining Commissioner enabled him in the future to
exempt coloured persons, including Asians of superior class, from
being compelled to live in bazaars, locations or compounds.

About six months after the above assurances, the Supreme
Court held in Khota’s case in 1909 that :

(1) the prohibition in Section 92 of Act XV of 1898 against
non-white persons being holders of stands did not pre-
vent them from acquiring and exercising leasehold rights
to such stands; and that

(2) the prohibition in Section 133 referred only to such licenc-
es as diggers and claim licences, and did not prohibit

coloured persons from holding general dealers’ licences 1o
trade on diggings.

1. Report of the Asiatic Inquiry Commission, p. 18, para 66.
2. Ibid., p. 19, para 66.
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The Government of India, therefore, contended that the Gold
Law of 1908 was assented to on the explicit assurance that it did
not deprive coloured persons, including Asians, of the rights they
enjoyed under the Gold Law of 1898—rights including, according
to Khota’s case, (a) the right to acquire and exercise leasehold
rights in stands granted under Section 92 of Act XV and (b)
the right to hold general dealers licences to trade on diggings.
The Asiatic Commission, agreeing with this contention, stated :
‘It is clear that the vested rights which coloured persons had actu-
ally acquired on proclaimed land before the Gold Law of 1908 was
passed are protected by the last para of Section 131 of that Act.”
As regards the second question, whether the same protection was
afforded by that Section to those who had not actually such rights
but had the power to acquire them, the Government of India con-
tended that the Act of 1908 should not, in the light of the assurances,
be interpreted otherwise than in accordance with Khota's case.
But the Asiatic Commission held that this contention was unten-
able as the assurance was given six months before the ruling in
Khota’s case and as such the assurance could not be interpreted in
accordance with that ruling. Thus under Sections 130 and 131 of
Act XXXV of 1908, the letting of his stand by a white person to
a coloured man and its occupation were specifically made illegal
as to rights to be acquired in the future.
Section 60 of Act XXXIV of 1908 provided for the conversion
of a leasehold in a government township on land proclaimed as a
public digging into freehold, while Section 62 authorized the
Governor to make regulations fixing the terms and conditions to
which such a freehold stand or lot should be subject. One of the
conditions was that ‘ the land having been formerly held as a right
acquired under Act XV of 1898 or a prior law, the owner shall
not transfer or permit to be transferred or sublet any portion of
the land to any coloured person, nor permit any coloured person
other than his bona fide servant to reside thereon or occupy the
same’# This practically excluded Asian traders from stands in-
side townships held under a title converted into a freehold under
the Township Act, for, except hawkers, every trader required pre-
mises to carry on trade. To this extent, the decision of the
Supreme Court in Khota’s case, which held that Section 92 of Act
XV of 1898 did not prevent coloured persons from acquiring or
exercising leasehold rights anywhere, was restrigted in its scope.

3. Ibid., p. 20, para 69.

4.2 4Vide Brief of Instructions issued to the delegates, etc. (1926) p. 20,
para 24,
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In 1911 an appeal was preferred by one, Tamblin, to set aside
his sentence under Section 130 of Act XXXV of 1908 for renewing
the lease of a stand to certain Asians which expired in January
1909. The Transvaal Division of the Supreme Court held that
Section 77 of Act XXXV of 1908 which provided that all the rights
and obligations attaching at the commencement of the Act to a
stand outside a township and acquired under Law XV of 1898 or
a prior law should remain in force created an exception to Section
130 of the Act and safeguarded all rights attaching to stands under
any previous Gold Law. As it had been held in Khota’s case that
coloured persons could acquire and exercise leasehold rights to
stands granted under Section 92 of the Law XV of 1898, it followed
that no restriction was imposed by Act XXXV of 1908 on the let-
ting to Asians of any stand (granted under the Mining Laws prior
to 1908) which was situated on proclaimed land outside a township.
The Union Ministers, after referring to their previous assurance
endorsing the Supreme Court decision, stated :

that the Court has now amplified that assurance by construing
Section 130 of that law in a narrower sense than Ministers
thought possible and that, in accordance with this recent deci-
sion, there is now no restriction imposed by the Act mentioned
on the letting to Asians of any stands which have been laid
out under the Mining Laws prior to 1908.5
The Gold Laws XXXIV and XXXV of 1908 led to great dis-
satisfaction and hence no steps were taken by the government to
enforce them between 1908 and 1914, Consequently, Indians were
able to obtain new licences to trade and form private companies
with limited liabilities for acquiring land and fixed property which
individual Asians were debarred from by Law III of 1885. The
provision of the Transvaal Companies Act of 1908 required only
two shareholders to form a private limited liability company.
Under this a European would hold all the shares except a number
placed in the name of an Indian friend. This facilitated the pur-
chase by an Indian of the stand (or premises) from the European
owner and get it registered in the Deeds Office in the name of a
company. Thus ultimately the Indian became a virtual owner.
This was declared legal by the Witwatersrand Local Division of
the Supreme Court in Reynolds v. Oosthuinzen in September
1916. In June 1920 such a transaction was also held legal by the
Appellate Division of the Supreme Court, which reversed the deci-
sion of the Profincial Division of the Supreme Court at Pretoria
in Dadoo Ltd. and others v. Krugersdorp Municipal Council.

5. C. D. 6087 of March 1912, p. 13,
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But this position could not continue for long. A European
firm, Messrs. T. W. Beckett and Company, leased a stand to some
Indians who occupied it. An interdict was obtained by Krugers-
dorp Municipality from the Pretoria Supreme Court restraining the
company from permitting residence of Indians on the stand.
Indians petitioned to the Parliament. The application being based
on Section 130 of Act XXXV of 1908, Parliament appointed a
Select Committee of the House of Assembly to go into the matter.
Referring to Mason’s judgement in the Beckett case, the Select
Committee observed :

The effect of this decision was to close the Indian businesses

carried on the stands in question, Your Committee has it in

evidence that several similar applications are pending or con-

templated.$

The Committee recommended immediate introduction of legis-
lation. Accordingly the Asiatics Land and Trading (Amending) Act
XXXVII of 1919 was passed amending Law III of 1885 so'as to
apply the prohibition contained in that Law against the owning of
fixed property by coloured persons through the formation and
registration of limited liability companies. This Act thus prohi-
bited Asians from owning fixed property anywhere in the Trans-
vaal Province either individually or collectively, either directly or
indirectly, i.e., through nominal trustees of limited liability compa-
nies, except in such localities as the government might, for sani-
tary reasons, assign to them for purposes of residence. But Section
1 of the Act protected the rights acquired by British Indians before
1908, and between 1908 and 1 May 1919, which the Act of 1908 did
not permit or protect, by excluding them from the operation of
Sections 130 and 131 of Act XXXV of 1908 in accordance with the

undertaking in the Smuts-Gandhi Agreement to respect the vested
interests. .

The validity of the charge of circumvention and evasion of
existing legislation by the Indians through the formation of com-
panies is considerably vitiated by the fact that the government

itself had indirectly encouraged such circumvention. The Asiatic
Commission observed :

This practice arose from the case of an Indian firm (Moham-
mod Ismail and Company) who, in March 1888, purchased cer-
tain stands at Klerksdorp at a government sale, When diffi-
culties occurred regarding transfer to an Asian, the land was
registered in the name of Mining Commissioner, a Government

6. Report of the Select Committee on Disabilities of British Indiang in
the Transvaal, April 1919, p. ix, para 14,
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Officer, as trustee for the purchasers. This was done with the
consent and at the instigation of the Government; and in
subsequent cases of a similar nature, other Government officers
were instructed to adopt the same course. Thereafter this
system of indirect ownership of land by Asiatics became com-

mon.,7 :

‘By this means the provisions of the Law were evaded to a
very great extent with the recognition of the Government’8 Thus
inside public diggings proclaimed under the Gold Laws (Acts
XXXIV and XXXV of 1908 and Act XXXVII of 1919) Asians coud
not own fixed property including stands inside and outside town-
ships, directly or indirectly, except in such localities as government
might assign to them for residential purposes. They conld not also
acquire leases with respect to stands outside townshiog, granted
after the Gold Laws of 1908 came into force. They were further
prohibited from leasing land within townships whether they were
held under the Gold Law title or under a title converted into a
freehold under Act XXXIV of 1908. Thus Indians, vxcept those
who on 1 May 1919 were carrying on a duly licensed business on
proclaimed land and townships, had practically no scope for ex-
tending their commercial operations in these localities, which are
the busiest and most prosperous parts of the province. In areas
outside public diggings, Indians could acquire leasehold, but not
proprietary rights with respect to immovable property. Act
XXXVII of 1919 gave protection to no more than a mere fraction
of the Indian traders, for many of them changed their places of
business from the townships in which they were protected by the
Act while others had in the meantime gone bankrupt and started
fresh business.

In the Springs Case in January 1929, Justice Krause held
that although neither Asians nor coloured persons could possess
immovable property in freehold, they were not legally debarred
from enjoying and vossessing the rights of user of land and that,
therefore, it was inconceivable that such use was intended to he
confined to the Europeans only. Dismissing the appeal preferred,
the Chief Justice held that the Act read as a whole clearly showed
that ‘there was no intention on the part of the legislature that
persons in lawful possession of the surface of the land should be
disturbed except in so far as might be necessary for the exploita-
tion of minerals® The decision thus seemed to protect the

1. geigort of the Asiatic Inquiry Commission (1921), p. 7, para 26.

8. .

9. Collection of papers Relating to Trading Rights of Indians in the
Transvaal, (1929) p. 17.
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rights of Indians on land which had already been ‘improved’ at
the time of its proclamation even if, as in this case, those rights
were acquired after the date of proclamation.

In February 1929, the Legal Advisers to the Johannesburg City
Council stated that the latter would be justified and entitled 1o
consider an applicant’s right to occupy premises in which the busi-
ness was to be carried on, and to refuse certificates in cases where,
as it appeared to them, the applicant was not allowed by law (or
in the case of private townships, by terms of the title deeds) to
occupy the premises. The Agent of the Government of India
protested and asked whether this sort of inquiry was ever envi-
saged or intended by the Transvaal legislature when it passed
Act XII of 1926. He maintained that the observations of Justice
Krause would show that the municipality had no such powers of
inquiry and that, if the municipality should act on the Legal Ad-
visers’ opinion and refuse licences merely on those grounds, the
municipality ‘ will be enforcing through the medium of Provincial
Licensing Ordinance laws with regard to land tenure and trading
rights which the Government or its successor which passed them
alone can enforce, and which, as a matter of fact, it was never en-
forced hitherto.”® Almost all Indian traders of Johannesburg
municipal area occupied premises on land proclaimed as public
diggings (and therefore subject to the Gold Law), or in private
townships where title deeds contained an anti-Asian clause. Very
few were protected by Act XXXVII of 1919 and only some by the
Springs decision. The Indian Agent concluded that if the above
advice was acted upon, the licensees would lose their business and
must sell off for a song their stocks and their premises (where they
had themselves erected them) and also that the traders, suppliers,
bankers, landlords, retail and wholesale merchants would suffer.

In 1930 the Transvaal Land Tenure (Amendment) Bill was
introduced. Tyson in his evidence before the Select Committee
pointed out that as regards (i) ownership, it was a well established
principle, particularly in regard to laws restricting ordinary citizen-
ship rights, that the law permitted what it did not prohibit and
that if Indians had after Act XXXVII of 1919 formed companies
to own land in such a manner as not to constitute an infringement
of that statute, it was but fair and just that such companies, having
been formed on a basis not at the time illegal, should be protected
in any further restrictive legislation. Regarding land held through
trustees, Tyson argued that this had never been illegal, and that

10. Ibid,
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should this be made illegal for the future, the existing interests
should ke protected; (ii) As regards occupation, Tyson pleaded
that it was impossible to show how far existing businesses were
protected by Act XXXVII of 1919 and that personal inquiry showed
that out of 201 shops, 72 were protected, 121 unprotected and
8 deubtful in and outside Johannesburg. He said:

This has been the result, not necessarily or perhaps even
largely, of deliberate evasion of the law but because of the
force of circumstances, e.g., the termination of a former lease
by the raising of the rent or the location of premises in which
an Indian was protected by the Act of 1919 to take up premises
on the opposite side of the street which, in some cases, hap-
pened to be in another township, or the lapse of trading owing
to bankruptcy or absence.l!

He stated that the government did nothing to prevent their growth
and, indeed, it benefited by pocketing the licence fees. Even the
Select Committee admitted in their report that the failure to en-
force the law was largely due to defects in the machinery of ad-
ministration and that no department of State had so far fulfilled
its duty to guard the public interest against contraventions of pub-
lic law. So Tyson. pleaded that all existing interests should be
protected in the same manner as by the 1919 Act, i.e., present
occupants and their successors in title should be safeguarded in the
exercise of the privileges that they now enjoyed.

The Transvaal Asiatic Tenure Bill of 1931 sought to introduce
segregation in respect of both occupation and ownership of land
by Indians. As a result of the Capetown Round Table Conference
of 1932, the Bill was amended. Clause 5 of this Bill embodying the
principle of segregation was deleted, but the stigma of segregation
was not removed for segregated areas were euphemistically called
‘block exemptions’ in the Act. A loophole was left to permit a
liberal-minded Minister to permit ownership of property to a few
in areas outside the Indian locations. The Act also amended the
Gold Law to empower the Minister of the Interior, after consultation
with the Minister of Mines, to withdraw any land from the opera-
tion of Sections 130 and 131, in so far as they prohibited residence
upon or occupation of any land by coloured persons. This power
was to be exercised after inquiry into individual cases by an im-
partial Commission presided over by a judge to validate present
illegal occupations and to permit exceptions to be made in future

11. Brief of Instructions issued to the Delegates of the Government of

Indsia on the Transvaal Asiatic Tenure (Amendment) Bill 1931, New Delhi,
p. 8, para 8.



DISABILITIES 255

from occupational restrictions of the Gold Law. The Bill was also
amended to protect fixed property acquired by Asian companies
up to 1 March 1919 which were not protected by Section 2 of Act
XXXVII of 1919. Clause 10 of the Act required local bodies to
refuse certificates of fitness to an Asian to trade on the ground
that the applicant might not lawfully carry on business on the
premises for which licence was sought. But it was made obligatory
on these local bodies to treat a certificate issued by a competent
government officer to the effect that any land had been withdrawn
from restrictive provisions of Sections 130 and 131 as sufficient
proof that a coloured person might lawfully trade on such land.
The Act also gave power to the Union Government to permit cer-
tain areas to be recommended by a Commission to be owned and
occupied by Indians.

Thus a Commission, presided over by Justice Feetham, was
appointed in 1932 to inquire into the facts of coloured occupation
in the Johannesburg gold mining area and to lay down the principles
which should guide the grant of exemptions under the Act. The
Feetham Commission was also to make proposals as to the exercise
of power conferred upon the Minister of the Interior to withdraw
land from the Gold Law restrictions against coloured occupation.
The Commission prepared a list of block areas in respect of which
exemptions might be granted. Regarding individual exemptions,
they suggested that the Minister could grant them at his discre-
tion. They made liberal recommendations, but mostly touched the
right of occupation and not ownership.

On the basis of this Report a Bill was introduced in the Union
Parliament. A Select Committee considered the Feetham Com-
mission recommendations and agreed to grant to coloured persons
the right of ownership in three types of areas: (a) locations speci-
ally recommended by the Feetham Commission, (b) Asian bazaars
and (c) areas predominantly or exclusively occupied by coloured
peoples. The Select Committee had not only unanimously endors-
ed practically all the Feetham Commission recommendations,
but even went a step further in providing for exemption in respect
of ownership, which the Commission had left untouched. But as
against this liberal provision, a safeguard was introduced necessi-
tating the approval of the Parliament for all such recommendations
of the Minister of the Interior for block exemptions to particular
areas, and individual exemptions outside these areas, from the
operation of the restrictive laws. The Bill thus recommended was
passed as the Transvaal Land Tenure (Amendment) Act of 1936

offering a certain amount of relief to non-European holders of pro-
perty.
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This Act for the first time recognized the right of Indians not
only to occupy but also to own land in the gold mining areas of
the Transvaal, from which they were excluded from the time of
the Land Tenure Act, 1908, by the Union Parliament, and subse-
quent Acts which prohibited Asians from owning or occupying
land in these areas. This Act obtained for Indians (a) ownership
of property not only in exempted areas but also in Asian bazaars
and locations set apart for Asians under Law III of 1885 and the
Municipal Amending Ordinance of 1905; (b) cancellation of res-
trictions against coloured occupation contained in the title deeds
of property situated in exempted areas; and (c) delegation of
power to the Minister of the Interior to take measures to ensure
municipal administration of the areas reserved for Asian occupa-
tion.

The significance of the Act lies in the right conceded for the
first time to Indians to own land, though it was confined to specified
areas. The Act no doubt conferred the right not only of occupa-
tion, but the ownership of property in segregated areas, though
such allocation of areas could take place only in consultation with
the local authorities and approval of both Houses of Parliament.
In the case of individual pieces of land scattered about townships,
the Act conferred a qualified and terminable right of occupation,
taking away the right of permanent exemption enjoyed under the
Gold Law.

The Asiatic Land Tenure (Further Amendment) Act of 1937
was passed to provide for the appointment of a permanent com-
mittee in place of the Commission and to empower the Johan-
nesburg municipality to transfer certain lands to the Asians. The
rapid industrialization of the exempted areas led, however, to their
exclusion therefrom. Simultaneously with the passing of this Act,
the Resolution No. 104 of 1871 of the Transvaal Volksraad, banning
the occupation by coloured persons of land in tewns and villages,
was brought into operation. With the expiry of the period of pro-
tection offered by the Act of 1936 on 30 April 1939 and the publica-
tion of the Report of the Asiatic Land Laws Commission, the ques-
tion of Indian ownership of property in the Transvaal was re-
opened.

In November 1939, Indians gave an assurance to the Minister
of the Interior agreeing to do what they could to dissuade Indians
from purchasing property in predominantly European localities.

In spite of several representations by the Indian community
and the Government of India, the Union Government expressed in
1939 their reluctance to give up their decision to proceed with some
kind of legislation involving racial segregation of Indians in the
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Union. Pending the formulation of their final proposals in this
regard, they passed the Asiatics (Transvaal Land and Trading)
Act 1939, mainly to peg the position of Asian occupation and trad-
ing for a period of two years by the expiry of which they hoped
to finalize their proposal. As a result of the change of Ministry
in September 1939 and further representations, the Union Govern-
ment declared that no fresh statutory measures involving racial
segregation would be introduced during the war.

NaAraL

In spite of the categorical affirmation of the Indian contention
by the Asiatic Commission in respect of land acquisitions by
Indians, the Durban Borough Lands Alienation Ordinance XIV of
1922 and Natal Borough and Township Lands Ordinance V of 1923
were passed. These two Acts limited the hitherto unlimited right of
Indians to acquire landed property anywhere in Natal. Ordinance
V gave wide powers to the local authorities of Natal to insert anti-
Asian clauses in sales of unalienated lands. These powers were
fully used in such sales of lands belonging to the boroughs and
townships of Natal and thus acquisition of properties by Indians

was limited to old established and alienated areas. The Paddison
Deputation stated :

At Pietermaritzburg, we found that the powers vested in local
bodies by the Natal Urban Land Alienation Ordinance had
. only recently been utilized to displace a number of Indian trad-
ers from some premises which the Town Council had acqui-
red, The land on which these premises were constructed had
been occupied by Indians concerned for a number of years. It
was sold with an anti-Asiatic clause to a certain European
Corporation which ejected them. This step was taken merely

because the shops were too near the European trading quar-
ter.12

Indians were thus ejected from lands despite the fact that :

in 1862 when Indian immigration was first sanctioned by the
Home Government, it was solemnly promised in a despatch to
the Indian Government, still extant that the Indians going to
Natal should have every facility to procure land and settle in
that colony at the end of their period of indenture.13

Under the terms of the Capetown Agreement the availability
of more municipal land of a suitable nature for Indians for housing

12. Report of the Deputation of the Government of India to South

Africa (Paddison Deputation Report) Simla 1926, p. 12, para 16.
13. Waiz: Indians Abroad (1927) p. 265.
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purposes was recognized. Yet during the last 22 years the Dur.ban
City Council had built 175 houses for a population of 90,000 Indians
at a cost of £73,547 as contrasted with 656 houses for 96,000 Euro-
peans at a cost of £787,085. And this in spite of the fact that the
European community in Durban was far more prosperous and
wealthy than the Indians and Africans. It was also proposed to
expropriate over a thousand acres of Indian owned land in the city
limits and allocate it for the use of Europeans. On the pretext
of slum clearance, nearly 10,000 Indians were to be deprived of
their homes, many of which were houses of good structure. Be-
sides, the existing expropriation system of paying valuation plus
30 p.c. had proved inequitable as the municipality had deliberately
kept valuations of Indian property at the lowest. This was due to
the fact that the municipality had failed to provide Indian property
with sufficient amenities and also because, realizing the possibility
of eventual expropriation, the municipality had deliberately kept
valuations down.

In 1928 though the Committee presided over by Sir
Edward Thornton proposed a scheme of £50,000 for a similar
purpose and the Union Government set apart this sum for
helping Indians to have decent housing, yet only 22 houses
were built costing some &£7,409 and that too only after
1938. The Durban City Council had consistently prevented
Indiars for fifteen years from availing themselves of this bequest
of the Union Government. Hence when the Mayor of Durban
announced a one-year scheme involving some &£2 million for
housing Indians, Indians felt sceptical about it. The expropriation
of the Indian localities under the Slums Act confirmed their scep-
ticism.

RIVERSIDE SCHEME

In January 1941, the Durban City Council proposed to acquire
compulsorily certain Indian owned property by utilizing the provi-
sions of the Housing Act of 1920 as amended by Act XXXI of 1936.
The Council stated that the proposed acquisition formed part of
an eight-year housing scheme costing £5% million and involving
the erection of 3,350 sub-economic and 5,124 economic houses.
Indians were to be ousted from Riverside, a ridge overlooking the
Urugeni River, Prospect Hall, a long established Indian suburb
between the European suburb of Durban North and the sea, and
from the bulk of the Sydenham area. They were to be removed to
the low-lying Merebank-Wentworth area where some £2 million
would be spent on their housing.
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Indians opposed this attempt to oust them from the. better
residential areas. Later the Central Housing Board modified the
proposal to the extent of offering 600 plots to be set aside in River-
side for Indian housing. But no indication was given as to which
side their plots would lie. The European opposition even to this
small modification of the original scheme made it impossible for
the City Council to proceed with the scheme which was thus
shelved in October 1942,

After the Pegging Act was put on the Statute Book a relent-
less anti-Indian campaign was started. The Durban City Council
succeeded in obtaining the sanction of the Minister to the Mere-
bank Land Expropriation Scheme. This land was in Indian occu-
pation for generations. Before the Council could put the scheme
into operation, the military authorities evicted all the Indians from
their homes_on the pretext that the land was needed for hospitals,
The Council had also revived its Riverside Expropriation Scheme.
This land was the only land occupied and owned by Indians for
over half a century which commands both marine and inland
views. On this land were churches, mosques, temples, schools,
orphanages and cemeteries,

THE TRANSVAAL AND NATAL

The beneficial nature of the Feetham Commission proposals
roused the Europeans to indignation and the resolutions introduced
in 1938 and 1939 to implement its recommendations were held up
by unexpected opposition even from supporters of the government.
The cry of alleged Indian penetration into the European
areas cropped up again and again like King Charles’ head. The
Asiatic Land Laws Commission (Murray Commission) was ap-
pointed in 1938 to investigate into the charges of evasion of laws
restricting or prohibiting use or occupation by Asians of land in
the Transvaal, the northern districts of Natal and Orange Free
State. The Report of the Commission was published in March
1939,

The Commission stated that the occupation of areas by Indians
was not only no evasion of the letter of any existing law but of the
spirit as well. The only exception made was that it was illegal for
an Indian to occupy land owned by a foreign company or a com-
pany issuing bearer share warrants. The Commission admitted
that no instance of alleged evasion or contravention under the for-
mer category was brought to its notice. The only instance it dis-
covered of what appeared to ke a contravention of the law was
a technical one, which, it was assured, would soon be regularized.



260 INDIANS OVERSEAS 1838-1949

Under the second category also, the Commission discovered a soli-
tary instance of evasion which was, however, legal. And if the spirit
of the law was taken into consideration, according to which occupa-
tion was not barred, even this single instance would only be a
technical evasion. Thus in respect of occupation, Indians received
complete acquittal.

As regards ownership, direct ownership, except in areas set
apart for the purpose, was always prohibited, but indirect ownership
through companies or European nominees was not illegal till 1919
and 1932 respectively. So from 1889 to 1932, it was legal for a Euro-
pean nominee to hold land on behalf of an Asian and this expedi-
ent was suggested by the Republican Government itself. The
Commission itself had reaffirmed this. Again, though Law III
of 1885 did not specifically prohibit companies, or companies in
which Asians had a controlling interest, the law of 1919 made such
ownership illegal and the Act of 1939 made the law more stringent.

‘Regarding the spirit of the law, one has to go back to Law III
of 1885 and the related circumstances. The facts that the Law of
1885 was, so far as ownership of property was concerned, primarily
a sanitary measure, that subsequent events had shown that such
a restriction was not necessary, and that the Republican Govern-
ment itself had instigated and was a party to the cvasion of the law,
show that every subsequent law that made restrictive provisions
of the Law III of 1885 more stringent in the letter necessarily de-
parted to that extent from its spirit. Therefore the prohibition of
indirect ownership was an infringement of the spirit of the law.
To the extent to which circumvention and contravention of the
letter of the law in the past had been condoned by subsequent
legislation, to that extent the spirit of the law was definitely up-
held as against the letter.

The exhaustive inquiry of the Commission showed no more
than eight cases of infringement of the law prohibiting European
nominees. Three of these cases became illegal because of the re=
trospective effect of the law, and the circumstances of these in-
fringements were such that the Commission itself was constrained
to suggest that they should be permitted. It was, therefore, clear
that at least in these three cases, there was no violation of the
spirit of the law.

Four of the other five cases referred to the acquisition of land
for the purpose of building mosques. The law permitted acquisi-
tion of land by Asians for religious, educational and recreational
burposes or purposes incidental thereto. But Indians refused to
avail themselves of this exemption, because the government re-
jected the request of Indians to be permitted to ren<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>