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NOTE TO FOURTH EDITION

THE method adopted in 1924 for the revision of this
work—and the reasons for it—are explained in the Preface
to the Third Edition. The method appears to have approved
itself to readers, and after a further interval of fourteen years,
during which the book has continued to be in demand, I
see no reason for changing it. Accordingly, ZT%e Constitu-
tion in Transition I, 1910-1924 is now followed by /7, 1925~
1938. A few recent books have been added to the previous
lists, and the Index has been revised, so as to include both
the Preliminary Chapters.

J. A. R. MARRIOTT.

August 1938,

PREFACE TO THIRD EDITION

English Political Institutions was first published in 1910,
and a second edition in 1912. Since that time it has been
reissued four times but never revised. The time appears
to have arrived when thorough revision can no longer be
delayed ; but it is not easy to decide what form such
revision should take in the case of a book which has been
for some time in general use as a text-book in Schools and
Universities. My publishers and I are led to believe that the
plan least likely to cause inconvenience to teachers is to leave
the originak text and pagination substantially unchanged,
and to prefix to a new edition some introductory notes which
will bring the book up to date and will indicate succinctly
the main changes which have taken place in the structure
and working of the English Constitution since 1910.



iv PREFATORY NOTE

This I bhave done, but, for the convenience ot those
who possess earlier editions, the new Introduction will, for
a limited period, be sold as a separate booklet. For those
who do not, it may, I hope, serve as a useful summary of
the most recent stage in the evolution of our ever-changing
Constitution.

The first edition of this book enjoyed the incomparable
advantage of a close revision at the hands of the late
Sir William Anson. This new Introduction has enjoyed
asimilar advantage, having been revised by The Right Hon.
H. A. L. Fisher, M.P., for many years my colleague at
Oxford, and more recently my colleague in the House of
Commons. To him and to Sir Henry Cowan, M.P., who
has also been kind enough to read the Introduction in proof,
I am grateful for several valuable suggestions which have
led me to modify two of the more important paragraphs,

Housk or ComMONS LiBRARY,
July 22, 1924.



PREFACE TO FIRST EDITION

Tuis book is intended as an introduction to the
study of English Politics, but its scope is virtually
limited to one section of the subject. It deals only
with the structure of the State and the functions of the
several organs of government. With abstract political
philosophy it is not concerned, nor will there be found
here any discussion of the conception or the functions
of the State in general. My primary object has been
to set forth the actual working of the English Constitu-
tion of to-day, and to do so with constant reference to
the history of the past. I hope, therefore, that the book
may be found to fulfil a twofold purpose: to provide an
introduction to the history of English Institutions, and
also to explain the contemporary working of the compli-
cated constitutional machine.

The book is in fact based upon lectures which have
already, I hope, fulfilled in some measure these pur-
poses. Those lectures have been addressed, in forms
varied to suit varying circumstances, to audiences of
widely different types : to Oxford undergraduates enter-
ing upon their course of study for the Honour School
of Modern History; to foreign teachers of many na-
tionalities desirous to obtain a synoptic view of the
working of English Institutions, and to working-men in
several centres of Industry, in the hope of inducing
them to undertake a more scientific study of ‘ Politics’,
in the strict sense of the term. Many of those who
heard the lectures appeared to find in them something
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which, in an equally compact and concentrated form,
they could not find elsewhere.

It is this fact which has encouraged me to submit
them to a wider and perhaps less indulgent audience.
I claim for them no originality save that of form and
presentation. There is scarcely a page which does not
reveal my debt to the great historians, jurists, and publi-
cists who have traversed parts of the same field : to
Stubbs and Maitland, Freeman and Palgrave, Hallam
and Erskine May, Maine and Tocqueville, Gneist and
Boutmy, Hearn and Bagehot, Mr. Sidney Low
and Mr. Bryce, President Lowell and President
Woodrow Wilson, and above all to Sir William Anson
and Professor Dicey. But heavy as is my debt to my
teachers and predecessors, I know of no single book
which exactly performs, or even attempts, the task
which I have set before myself.

Long experience of teaching for the Oxford History
School, supplemented by some knowledge of widely
different audiences, has confirmed the suspicion which
I entertained as an undergraduate that we begin the
teaching of Constitutional History—the history of
Institutions—at the wrong end. Most people, I fancy,
are likely to interest themselves more in the Civitas
and the Vicus, in Shire and Hundred, in Borough
and Township, if they can first be interested in the
revolution effected in Local Government by the legisla-
tion of 1835, 1888, and 1894 ; to discuss with avidity
questions concerning the composition of the Witenagemos
if they know something of the modern history of the
House of Lords and the House of Commons ; to appre-
ciate the issues involved in the ‘cases’ of Darnel or
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Hampden, if they understand the working of tribunaux
adminsstratifs—in a word, if they start not with the
Germania and Stubbs and Dr. Liebermann, but with
Mr. Sidney Low and President Lowell, with ¢ Hansard’
and The Times.

It is part of the purpose of this little book to test the
validity of this theory. I put it forth with unfeigned
diffidence, but not without anxious consideration and
prolonged experiment. Even should I fail to convince
my professional brethren, I trust that I may succeed in
opening a more seductive avenue to the study of English
Institutions and in providing a more scientific basis for
the study of English ¢ Politics’.

In the accomplishment of my task I have incurred
many obligations which it is a pleasure to acknowledge.
A list of published Authorities on which I have drawn
freely will be found in an Appendix, and there are many
specific references throughout the text. 1 am con-
genitally averse to repeating the same thing in a
variety of ways. I have therefore borrowed a few
paragraphs from a previous book and articles of my
own. The latter were published in the Nineteenth
Century and After, and for permission to reproduce
them I am indebted to the kind permission of Mr. W,
Wray Skilbeck. 1 have discussed the scope and
arrangement of the book with the Rev. H. B. George,
of New College, whose experience of the require-
ments of Secondary Schools is exceptionally wide.
Sir Charles Roe, late Chief Judge of the Chief Court
of the Punjab, has kindly allowed me to submit for his
correction the sections dealing with Indian Administra-
tion both at Whitehall and in India.
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To Sir William Anson, Warden of All Souls College
and Senior Burgess for the University, I owe a debt
which it is not easy to acknowledge in terms which
shall be at once adequate to my own sense of obliga-
tion and not repugnant to him. In common with other
students of English Institutions I owe much to his pub-
lished works, particularly to that on the Law and Custom
of the Constitution, but in addition I have been per-
mitted to draw freely upon the accumulated stores of
his erudition as a jurist and his experience as an
administrator. He has not only read the whole of the
book in proof, and favoured me with a large number of
corrections and suggestions of the highest value, but
has allowed me personally to discuss with him many
subtle points of constitutional practice. If this book
attains to any measure of exactitude, historical or
political, it must be attributed, in large part, to the
generous kindness of one who combines, in a unique
degree, constitutional learning and experience of affairs.

The index I owe to hands to which I owe more
than many indices.

To prevent misconception, it may be well to add that
this book is not even an instalment of the ¢ larger work’
foreshadowed in the preface to my recently published
Second Chambers. 1t may, however, be regarded, and

will, I hope, be accepted as a further preliminary study
towards it.

Oxrorp, August 1gro.
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THE

CONSTITUTION IN TRANSITION
I, 1910-24

En Angleterre la Constitution peut changer saws cesse; ou
plutst elle wexiste point. To the first half of De Tocqueville’s
famous aphorism every publicist must needs assent. The
English Constitution is a living organism subject to per-
petual flux and the changes of tissue are so constant as
to be almost imperceptible. This renders the task of the
historian who attempts to delineate its features peculiarly
difficult. This difficulty must explain, and will, I hope,
excuse, the somewhat unusual form of this chapter. It has
been written as an appendix or, more strictly, a revised
introduction to this edition.

In adopting this course I follow the precedent set by
Walter Bagehot when compelled to issue a second edition
of his classical treatise on Z%e Englisk Constitution. Between
the first (1867) and second (1872) editions of his book there
had intervened Disraeli's Reform Act of 1867.

The changes which have taken place since 1910 are,
however, more numerous and, in the aggregate, of even
greater moment than those which occurred between 1867
and 1872. I am obliged, therefore, to treat them sum-
marily and for convenience I consider them under heads
suggested by the original chapters.

§ I. THE EXECUTIVE.
(i) Tue Crown.

The place of the Crown in the Constitution is discussed
in Chapters III and IV ; but that discussion must now be
supplemented by a brief reference to: (@) the Constitutional
Crisis of rgio-rr; (8) the significance of the Crown as
a rallying-point for the nation and the Empire during the
Great War; and (¢) the increasing importance of the Crown

as a ‘golden link’ between the several parts of the Oceanic
Empire.



xviii INTRODUCTION

(a) Tke Constitutional Crisis of 191011

The rejection by the House of Lords of various measures—
notably the Home Rule Bill of 1893—passed by the House
of Commons on the initiative of Liberal Ministries, appeared
to the Liberal Party to create a situation which could not
be allowed to continue. In his last speech in Parliament
(March 1, 1894) Mr. Gladstone declared that the contro-
versy between the two Houses ‘ once raised must go forward
to an issue’. When the Liberals, after a long exile, returned
to power in 1906 that controversy was rapidly accentuated,
and in 1907 Sir Henry Campbell-Bannerman, then Premier,
moved a resolution ‘that in order to give effect to the will
of the people, as expressed by their elected representatives,
it is necessary that the power of the other House to alter or
reject Bills should be so restrained by law as to secure that,
within the limits of a single Parliament, the final decision of
the Commons shall prevail ’.

Ignoring this threat, the Lords proceeded to wreck the
legislative projects of the Government, and finally in 1909
rejected the Finance Bill of the year. Mr. Asquith, who
had become Premier on the death of Sir H. Campbell-
Bannerman (1908), promptly appealed to the electors, who
returned Liberals and Conservatives in virtually equal
numbers (274 and 272), thus making the Irish Nationalists
(84 in number) masters of the situation. The Labour
Party returned 4r strong. A bargain was quickly struck.
The Nationalists would help the Liberals to curtail the veto
of the Lords, provided the Liberals would then carry
Home Rule for Ireland.

The King’s Speech of 1910 foreshadowed proposals to
secure the undivided authority of the House of Commons
in finance and its predominance in legislation’, and in
April the Parliament Bill was introduced. It provided that
if the Lords withheld for more than one month their assent
to a Money Bill, it might be presented to the King, and on
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his assent become law; that the Speaker should certify
whether a Bill was or was not a Money Bill; that in
reference to ordinary legislation the power of the House of
Lords should henceforth be limited to a suspensive veto of
two years, and that the term of Parliaments should be
reduced from seven to five years.

‘Mr. Asquith intimated that if the Lords rejected the Bill
the Government would resign or dissolve Parliament, and in
the latter alternative would seek from the Crown a contin-
gent guarantee that, if the electorate endorsed the policy of
the Government, the King would create peers in sufficient
numbers to give effect to it. This decision was communi-
cated to King Edward, then taking a holiday at Biarritz.
On May 6 the King died, and his successor, George V,
found himself confronted at the very outset of his reign by
a Constitutional crisis, more serious than any which had
arisen since 1832, perhaps since 1688. Under the circum-
stances of the hour all parties were, however, naturally
anxious to avoid recourse to extreme measures. A small
conference, representing both parties and both Houses, was
arranged in June, but after twenty meetings in which good
progress towards a settlement was made, the conference
finally broke down on November 10.

Two alternatives were then placed before the King:
dissolution or the resignation of the Ministry; but it was
plainly intimated to His Majesty that if he choose the
latter ‘he might place himself in the awkward position of
bringing the Crown into a party controversy’. The King
yielded ¢ with natural and . . . legitimate reluctance’.!

1 The words were used by Lord Crewe (one of the two Ministers
deputed by the Cabinet to lay their memorandum before the King) in
the debate in the House of Lords, Aug. 8 and 9, 1911, This historic
debate should be read in the Official Report. Cf. also Z%e Crown
and the Crisis in the Fortnightly Review for September 1911—an article

which I wrote on first-hand information given to me (with permission to
use it anonymously) by a statesman since dead.
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Parliament was accordingly dissolved on November 18,
but the election did not materially alter the situation. The
Parliament Bill, framed on the lines indicated above, was
introduced in February, was carried on second reading by
368 votes to 243 on March 2z, and obtained a third reading
on May 15.

Would the Peers submit or compel the Ministry to swamp
the House of Lords by the creation of a batch of 500
radical Peers? A strong party led by Lord Halsbury,
the veteran ex-Lord Chancellor, favoured the latter course,
but more moderate counsels prevailed, and on August 10,
amid scenes of intense excitement, the Lords passed the
Bill. Its effect upon the position of the Legislature will be
discussed later. I am concerned here with the reaction of
the crisis upon the relations of the King and his servants,
of the formal and the political Executive.

That a blow so damaging to the power and prestige of
the hereditary branch of the Legislature could have been
otherwise than distasteful to the hereditary monarch is
unimaginable. That the King had been placed by the
Cabinet ‘in the most cruel position in which any Sovereign
could be placed’ was affirmed by Lord St. Aldwyn in the
debate of August g, and could not be denied. Even Lord
Crewe, the Liberal leader of the House, described the
business as ‘odious’. But the King was compelled to
yield, and by yielding registered the accomplishment of yet
another stage in the long process by which power has been
transferred from the Crown to a parliamentary Cabinet.

(6) The Crown, the War, and the Empire.
Nevertheless, on balance, the Crown has gained in
political significance during the last fourteen years. This has
been due partly, no doubt, to public appreciation of the extra-
ordinary devotion with which the King and Queen and their
children have fulfilled the functions, increasingly arduous,
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imposed upon the Royal Family, but not less to the Great
War and to the subtle changes which have taken place in the
relations between Great Britain and the oversea Empire.

Of the personal devotion to duty of the present occupants
of the Throne this is not the appropriate place to write,
though it is not devoid of Constitutional significance. Nor
is there need to dwell upon the opportunity afforded to the
Crown by the Great War. The deep reality of the senti-
ment which on November 11, 1918, brought the surging
multitudes, as though drawn by a common and irresistible
impulse, to the gates of Buckingham Palace, cannot be
missed by the least reflective commentator on contemporary
events, From August 1914 to November 1918 the King
was in an especial sense and to an extraordinary degree the
embodiment of the spirit of the nation and of the Empire.
If the hosts which went forth, not from Great Britain only
but from every land where the British flag flies, were in
truth embarking on a crusade for humanity, they also fought
for King and Country. Nor did the King ever fail, during
those anxious years, to rise to the height of a great oppor-
tunity, with the result that, despite the fact that in Central
and Eastern Europe many thrones were overturned, the
British Crown emerged from the ordeal established more
firmly than ever as the symbol of national unity.

And not less as the symbol of Imperial unity. The
effect of the War and the Peace upon the Constitutional
relations of the Empire will engage attention later on. Its
significance in relation to the Crown must be emphasized here.

(¢) TVe increasing importance of the Crown as
a ‘ golden link’.
The increasing importance of the Crown as the centre
and symbol of Imperial unity was noted in the first edition
of this book.! But the war did more than many years

! Cf. pp. 99, 100, infra.
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of peace to intensify and solidify this sentiment. General
Smuts, speaking in London in 1917, specially emphasized it.
Belonging himself to the autonomist or nationalist school
of colonial statesmen, he, nevertheless, recognized the
supreme importance of the ‘golden link’ of the Crown.

‘How’, he pertinently asked, ‘are you going to keep this
Commonwealth of nations together? If there is to be
this full development towards a more varied and richer life
among our nations, how are you going to keep them
together? It seems to me that there are two potent factors
that you must rely upon for the future. The first is your
hereditary Kingship, the other is our Conference system.
I have seen some speculations recently in the newspapers
about the position of the Kingship in this country, specula-
tions by people who, I am sure, have not thought of the
wider issues that are at stake. You cannot make a republic
of the British Commonwealth of Nations.’

Arguing that the election of a President for the Empire
would present an insoluble problem, General Smuts con-
tinued : ¢ The theory of the Constitution is that the King is
not your King, but the King of all of us, ruling over every
part of the whole Commonwealth of nations; and if his
place should be taken by anybody else, that somebody will
have to be elected under a process which it will pass the
wit of man to devise.”* This is the language not of senti-
ment but of common sense. The abolition of the Monarchy
would mean the dissolution of the Empire. Itisarguable that
in each component state of the Commonwealth an elected
President might perform efficiently many of the functions
now assigned to the Crown, but a President of the whole
Commonwealth, still more of the vast and varied Empire, of
which the Commonwealth forms only a part, is unimaginable.

In this connexion no small significance attaches to the
repeated tours made by the Heir Apparent to the great
Dominions, to India and to other portions of the Empire.

\ War Time Speeches, p. 34+
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The Prince of Wales has indeed proved himself to be
a peculiarly efficient ‘ambassador of Empire’, acquiring
knowledge, at first hand, of the problems which await solu-
tion in the several parts of the King’s dominions, and making
the personal acquaintance of many thousands of his father’s
subjects.

“Thus if there has been, even during the period covered
by these notes, some further contraction in the influence of
the Crown upon domestic politics, the contraction in one
sphere has been more than compensated by expansion in
another and a wider sphere.

(ii) Tue CABINET.

Of the peculiar type of Democracy which it is the pride
of the English people to have evolved the central and
cardinal feature is the Cabinet. From 1714 to 1914 the
Cabinet system developed steadily and virtually without
interruption. The outbreak of war proved that there were
limitations to its utility. Or did the war merely expose
a weakness inherent in the mechanism? Was Cabinet
government already obsolescent? Experienced adminis-
trators have not hesitated to answer that question in the
affirmative. ‘I do not think anybody will deny that the
old Cabinet system had irretrievably broken down both
as a war machine and as a peace machine’ So spake
Lord Curzon of Kedleston in June 1918.! The Haldane
Committee on the Machinery of Government reported (also
in 1918) that ‘a rearrangement of the supreme direction of
the executive organization as it formerly existed has been
rendered necessary, not merely by the war itself but by the
prospect after the war’.2

The old Cabinet system subsisted until Decen ber 1916,

1 Cf. debate in House of Lords, June 19, 1918, when Lord Lansdowne
and others spoke to similar eftect.

? Cd. 9230 (1918), p. 5.
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but Mr. Lloyd George, on his accession to the premiership,
initiated a striking constitutional innovation. ¢ You cannot’,
as the new Premier bluntly said, ‘wage war with a San-
hedrim.” Consequently, the old Cabinet, even if it can be
held to have survived, was afforced by a War Cabinet or
Directory, consisting at first of five and later of six
members. Of these one only, the Chancellor of the
Exchequer, was head of a Department or closely connected
with the House of Commons. The rest of the Directory,
including the Prime Minister, were intended to be free to
devote themselves, uninterrupted by Departmental or Par-
liamentary business, to the conduct of the war.

The War Cabinet met almost daily—3o00 times during
the year r917—and received at every meeting reports from
the Foreign Secretary, the First Sea Lord of the Admiralty,
and the Chief of the Imperial General Staff. The heads of
Departments attended only when the affairs of their several
Departments were under discussion. The administration
of domestic affairs thus became virtually departmental,
although among the Ministers outside the War Cabinet
some sense of collective responsibility was maintained by
periodical meetings and by a weekly breakfast at 1o Downing
Street. But the clash of arms is apt not only to silence
laws, but to set aside many constitutional conventions ;
above all it led to the rapid multiplication of ministries and
therefore ministers, and the line between Cabinet and non-
Cabinet Ministers was not, in fact, rigidly defined.

The War Cabinet system did not long survive the con-
clusion of Peace. The Haldane Report contemplated that
the Cabinet of the future should approximate to that of
the War Cabinet; that it should consist of ten or twelve
members who were not, as a rule, to act as Heads of
Departments, but to exercise functions supervisory and
co-ordinating rather than directly administrative. But the
Peace was hardly signed before Parliament began to mani-
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fest some curiosity, if not impatience, as to the prolongation
of the war-time experiment, and in October 1919 it was
quietly announced that a Cabinet of twenty members of
the pre-war type had been appointed. Subsequent Cabinets
have not deviated from the old pattern.

Two other constitutional innovations, due to the initiative
of Mr. Lloyd George, deserve notice.

One was the creation of a Cabinet Secretariat. This was
a development of the Committee of Imperial Defence and
was plainly necessitated by the war. Nor must it be con-
fused with the personal Secretariat of the Prime Minister,
which, located in the garden of 10 Downing Street, was
colloquially known as the Kindergarten or the ¢Garden
suburb’. In 1913 the personal Secretariat of the Prime
Minister amounted to only four persons, and the cost to
the Exchequer was at the rate of £1,01% a year. So rapidly
did it grow that in the first quarter of rgz2 the staff numbered
twenty, and was remunerated at the rate of £9,318 a year.

Quite distinct from this is the Cabinet Secretariat, which
has its offices in Whitehall Gardens. Including the Com-
mittee of Imperial Defence, with which it constitutes for
staff purposes a single unit, the total staff numbered, in
1918, 98 and the cost of it was £19,600. By 1922 the
staff had unaccountably swollen to 137, and the cost still
more unaccountably to £36,800. These facts evoked
strong comment in Parliament, and the staff has now
(1924) been reduced to 38, costing £15,500 a year. The
Secretariat itself must, however, now be regarded as a per-
manent part of the constitutional machinery. Its precise
character and functions are nevertheless somewhat ob-
scure.  Its critics represent it as a new Department thrust
in between the Cabinet and the administrative Departments,
and in particular between the Cabinet and the Foreign
Office, an appropriate adjunct of a new system of ‘presi-
dential’ as opposed to ‘Cabinel’ government. Its apologists
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deride these fears and maintain that its functions are merely
secretarial, that it only records the transactions of the
Cabinet and transmits its decisions to the appropriate
Departments. For so modest a function the machinery
would seem to be somewhat costly and elaborate. But,
modest or ambitious, the Secretariat has evidently come
to stay. ’

Much more important was the second of the two experi-
ments. Almost the first act of the Lloyd-George Govern-
ment which came into power in December 1916 was to call
into council the leading statesmen of the Dominions and
representatives of India. In this Imperial War Cabinet
the statesmen of the Homeland and the Dominions sat
side by side, on terms of perfect equality. Collectively
they were responsible for the conduct of the war. Fourteen
meetings of the Imperial Cabinet were held in the spring
of 1917, with results so satisfactory that it was resolved that
the meetings should be repeated annually, in the hope thatan
Imperial Cabinet would ‘become an accepted convention
of the British Constitution’.!

A second session of the Imperial War Cabinet, similarly
constituted, was held during the summer of 1918; a third
opened after the conclusion of the Armistice (November 20),
and during the sittings of the Peace Conference in Paris
this Cabinet was virtually continued in the British Empire
Delegation which sat until June 10, 1919.

Meanwhile in August 1918 an official announcement had
been issued that ‘it has been decided that the Dominions
shall be represented each by a Minister permanently stationed
in London, and that the Imperial War Cabinet shall meet
from time to time with these Ministers as members of it .}

This project has never materialized, and when the Im-

! Cf. Mr. Lloyd George’s statement to the Flouse of Commons
(May 17, 1917).
3 Cf. Report of War Cabinet for 1918, especially pp. 7-10,
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perial Conference met in 1921 was virtually if not formally
abandoned.! The issue of an experiment which seemed,
during the later years of the war, to promise the evolution
of a real Imperial Executive has undoubtedly disappointed
many hopes. But a rapid evolution of political machinery
would not conform to British traditions. The general
effect of this period upon Imperial relations will be discussed
later.

(iii) THE ADMINISTRATIVE DEPARTMENTS.

In no sphere of governmental activity have the changes,
since 1910, been more important than in that which con-
cerns the work of the administrative Departments. The
account given in Chapter V must needs, therefore, be sup-
plemented.

To the increase of the work of  Whitehall’ three factors
have in particular contributed: (i) the pressure of ‘social
reform’ and the consequent enactment of schemes for
Health and Unemployment Insurance, the setting up of
Labour Exchanges, and the provision of Old Age Pensions ;
(ii) the demands made upon national resources by a great
war ; and (iii) the restoration of normal conditions of social
and industrial life after a period of unprecedented upheaval.
The result has been an immense addition to the work of
the old Departments, and the creation of several new ones.
The change is strikingly illustrated by the expansion of
expenditure on the Civil Services. In 19r3-14 that ex-
penditure (deducting the expenses of the Post Office)
amounted to £57,124,515; in 1923—4 (after a similar
deduction) to £256,341,352, having in the meantime
(1917-18) gone over £850,000,000. Many of the new
Ministries, Committees, and Departments set up during
the war—such as the Ministries of Munitions, of Shipping,
of Food, of National Service, of Information, of Blockade,

v Cf, Summary of Proceedings and Documents, p. 11.
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of Reconstruction—have already disappeared. Several, on
the contrary, have not; among these the new Ministries of
Labour, of Pensions, and of Transport, and the new Depart-
ments of Mines and Overseas Trade which are attached to
one, or more, of the older Departments. The fact that the
Estimates (for 1921-2) of the newly constituted Ministry
of Labour reached a total of over £22,000,000, and those
of the Ministry of Health (formerly the Local Government
Board) no less than £24,245,098 (for the same year), affords
eloquent testimony to the varied activities of a new De-
partment and the rapid expansion of an old one.! The
Ministry of Pensions was in the same year responsible for
an estimate of no less than 1113 millions ; but that represents
a war liability which will in time be liquidated, and is less
indicative of the permanent enlargement of the sphere of
government, and the growth of bureaucracy, than the
expenditure of the Ministries of Labour and of Health.
How far this development is sound is a question rather
for the political philosopher than the mere constitutional
historian and cannot, in this place, be pursued.

§ II. THE LEGISLATURE AND THE ELEC-
TORATE.

The passing of the Parliament Act (19r1) and of the
Representation of the People Act (1918) has effected
changes so important as to demand a substantial supplement
to Chapters VII and XI.

To the terms of the Parliament Act reference has already
been made in a previous section. It remains, however, to note
that by its enactment a formal change of the first magnitude
has been made in the relations between the two Houses of
the Legislature and in the relation of Parliament as a whole
to the electorate.

1 The estimates of the Local Government Board for 1913-14 were
£4,206,913.
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Down to 1911 the two Houses were technically co-ordinate
in authority. The Parliament Act finally dissipated that
fiction. It deprived the House of Lords of all control over
Money Bills, and in this important sphere made the House
of Commons supreme. Over general legislation the House
of Lords does indeed retain the right of suspensive veto for
a period of two years, but subject to this limited veto the
Parliament Act made the House of Commons omnipotent.
The House of Lords also retains the important right to
initiate legislation, and individual peers are entitled to
interrogate Ministers—or such of them as sit in the Upper
House—and can secure a debate upon any subject in which
they are interested. Debate is indeed the one substantia,
function left to the Peers, and they still exercise it, by
general admission, with excellent effect. The Lords’ de-
bates on matters of high policy afford nothing short of
a liberal education.

Yet no student of political institutions can regard the
present condition of the Legislative Body in England with-
out grave concern. The world has decided with rare
unanimity in favour of the bicameral form of legislature.
Experiments in unicameralism have been few and unim-
portant, and have invariably served to demonstrate the
necessity of a Second Chamber. Nor did the Parliament
Act itself question this elementary truth. On the contrary,
the preamble formally announced the intention to ‘sub-
stitute for the House of Lords as it at present exists a
Second Chamber constituted on a popular instead of
hereditary basis’. Vet no step was taken by the Govern-
ment responsible for the Parliament Act to implement that
pledge; nor, it must be added, by any subsequent Ministry.
The only practical approach to a solution of the grave
constitutional problem was made by Mr. Lloyd George, who
in 1917 appointed a Joint Committee drawn in equal
proportions from the two Houses and comprising represen-
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tatives of all parties. The Committee was instructed to
inquire and report as to the constitution and powers of a
reformed Second Chamber, and as to the best mode of
adjusting differences between the two Houses of Parliament.
It sat, under the chairmanship of the veteran jurist Lord
Bryce, for more than six months and held nearly fifty
prolonged sittings. It recommended a drastic reduction in
the numbers of the Second Chamber, which was in future
to consist of 350-400 members. Peers of the Blood Royal
and the Law Lords were to remain as at present. The rest
of the Chamber was to consist of two sections: (i) about
2473 members elected by panels of members of the House
of Commons distributed in fifteen geographical groups;
(ii) not more than ninety-one members chosen by a Joint
Committee of both Houses. The latter were in the first
instance to be selected from the Peers, hereditary or
spiritual ; ultimately the choice was to be unrestricted,
provided that the number of Peers never fell below thirty.
The Second Chamber was to have no power over Money
Bills, but otherwise was to have co-ordinate legislative
authority.

Differences between the two Houses were to be adjusted
by the method of ‘Free Conference’—the Conference to
consist of a Joint Standing Commitee of forty members
appointed, for each session, in equal proportions by the
Committee of Selection in each House, with the addition
of ten members from each House appointed ad %oc in
respect of each Bill in dispute.

The scheme formulated by the Bryce Committee was
stillborn. It was inferior to the French Senate as regards
simplicity and symmetry, and it lacked the boldness of
conception which characterized the work of Hamilton and
his colleagues in devising a Senate for the United States.
But it is more difficult to rebuild on old foundations than
on a new site, and even more difficult to devise a satisfactory
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Second Chamber in a unitary as compared with a federal
State. In a federal State the materials are ready to hand,
and a differentiation between the two Houses is provided
by nature. Intelligibility and differentiation are of the
essence of the Second Chamber problem. Few, save those
who have had to face that problem practically, can be aware
of the difficulty of securing these attributes in a manu-
factured Senate. The hereditary principle supplies both;
so does the Federal principle. But we are not yet in a
position to apply the latter, and the former is condemned
as untenable. We are, therefore, left, in the absence of a
reconstructed Second Chamber, with the %7so of a Legisla-
ture.

Nor have the years since 1910 left the House of Commons
unaffected. The Act of 1911 reduced the maximum dura-
tion of Parliament to five years, though the Parliament
which enacted it manifested its legislative omnipotence by
prolonging its own existence for three years beyond the legal
term. The Reform Act of 1918 has revolutionized the basis
on which it rests. The Bill was introduced as virtually an
‘agreed’ measure, being based upon the report of a Conference
of about thirty members of both Houses, representative of the
various shades of opinion in Parliament and in the country,
and presided over by Mr. Lowther (now Viscount Ullswater),
then Speaker of the House of Commons. The scope and
magnitude of this new Reform Bill can best be appreciated
by comparing its provisions with those of the Bills enacted
in 1832, 1867, 1884, and 1885 (cf. énfra, pp. 222-5). It
dealt comprehensively with the qualifications and registra-
tion of electors, with the method and costs of elections, and
with the distribution of seats.

The qualification of electors was greatly simplified. The
property qualification was abolished and no person could
henceforth vote in more than two constituencies: (4) on a
residential qualification; (4) for business premises or for

1130 C
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a University. In addition to certain temporary provisions
for soldiers and sailors who were serving or had served in
the war, and for the disqualification of conscientious objectors,
the Act provided that all men of twenty-one years of age who
were qualified by six months’ residence or by the occupation
of business premises, and all women of thirty years of age
who were local government electors or wives of such electors,
should have a Parliamentary vote. Registers of voters were
to be prepared twice instead of once a year, and the
Exchequer and the Local Rates were to share the expenses
of registration. Returning officers’ expenses were to be
paid by the Treasury, and the maximum scale of other
election expenses was strictly limited.

Great changes were made in the distribution of seats,
involving the extinction of forty-four old boroughs, and the
creation of thirty-one new boroughs, including no fewer than
thirteen in greater London. Representation was given to
the new Universities, arranged in groups, thus bringing up
the total of University representatives from nine to fifteen.
Otherwise the principle of single member constituencies of
approximately equal size was as far as possible preserved ;
one member being assigned approximately to every 70,000
inhabitants. Including rog5 Irish members, the total mem-
bership of the House was increased from 670 to 707. This
last provision never, as a fact, became operative. The
refusal of the Irish Sinn Feiners to sit in the Imperial
Parliament, the curtailment of Ulster’s representation, and
the creation of the Irish Free State again reduced the
numbers to 615.

In comparison with this Act previous Reform Acts almost
sink into insignificance. The Act of 1832 added about
450,000 electors to the register. That of 1918 added
nearly 13,000,000, of whom 9,000,000 were women. The
total electorate, even excluding southern Ireland, was thus
increased to about 21,000,000.
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The effect of so wide an extension of the suffrage, to say
nothing of the enfranchisement of women, cannot yet be
measured ; nor is it possible to predict whether this enlarge-
ment of the basis of Parliamentary representation will suffice
to counteract the effect of certain tendencies which seem to
threaten the prestige, if not the existence, of the Parliamentary
type of democracy.

Parliamentary government, as worked out in England, rests
on a nice equipoise between the Legislative and Executive
Power, vesting ultimate control in the former, but permitting
a wide discretion to the latter. The war inevitably dis-
turbed the balance. Power was necessarily confided not
merely to the Executive but to the individual head of the
Government, whose position ceased to be that of a mere
First Minister surrounded by colleagues, and approximated
to that of a President. Cabinet government has been
restored, and the Premier has lost something of his Dicta-
torial authority, yet it remains to be seen whether the
Premiers of the future will occupy quite the same place in
relation to their Cabinet colleagues as they did before the
war. Much will, of course, depend, as it has depended in
the past, on personalities. Two or three weak Premiers
would soon redress the balance. Nor is it yet certain
whether the Cabinet has permanently gained at the expense
of Parliament. Should the tendency of parties to break
into groups be accentuated, should the three-party system
be stereotyped, the Executive might be weakened and the
Legislature might regain much of its power.

A larger question looms on the horizon. Parliament is
nowexposed toserious competition. Based upon the principle
of the representation of localities, the House of Commons
is, in the opinion of some, no longer adequate to the dis-
charge of the varied duties which are necessarily thrust upon
it by a highly industrialized society. Parliament, writes one
of the younger school of publicists,
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‘is chosen to deal with everything that may turn up, quite
irrespective of the fact that the different things that do turn
up require different types of persons to deal with them. . ..
Real democracy is to be found not in a single omnicom-
petent representative assembly, but in a system of co-ordi-
nated functional representative bodies’.!

The question is too large to be pursued in this place;
but the student of Politics will do well to take note of the
tendencies which are menacing the hitherto undivided and
unchallenged supremacy of Parliament.?

Menaced by the multiplication of external organizations,
Parliament has itself not merely connived at, but contributed
to the infringement of its legislative monopoly. In former
days Englishmen were said to be distinguished from their
continental neighbours by their ¢instinctive scepticism about
bureaucratic wisdom’. Consequently Parliament attempted,
in making laws, to provide beforehand, by precise statutory
enactment, for every contingency which might reasonably
be expected to arise. This naturally rendered the form of
English statutes exceptionally elaborate and detailed. Parlia-
ment has recently shown a marked tendency to abandon
this tradition. In our legislative forms we have moved
towards continental methods. Partly owing to the increasing
complexity of industrial and social conditions, partly under
the subtle influence of Fabian Socialism, partly from the
general abandonment of the principle of /laissezfaire and
the growing demand for governmental guidance and control
in all the affairs of life, partly from sheer despair of the
possibility of coping with the insistent cry for legislation,
Parliament has manifested a disposition to leave more and
more discretion to the administrative department. Many

1 G. D. H. Cole, Social Theory, p. 207.

3 For further discussion of the questions raised in this and the pre-
ceding section reference may be made to articles by the present writer in
the Fortnightly Review for February 1920 (Quo Vadis); October 1920
(Soviet v. Parliament); November 1920 (President or Premier).
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modern statutes are mere cadres, giving no adequate indica-
tion of their ultimate scope. They lay down general rules
and leave it to the Departments concerned to give substance
to the legislative skeleton by the issue of Administrative
Orders. This tendency has been noted not only by
English publicists like the late Sir Courtenay Ilbert,! who,
as Clerk of the House of Commons, had exceptional
opportunities for close observation of the form of legisla-
tion, but by more detached critics of English institutions
like President Lowell of Harvard. The latter, after a
reference to the ‘growing practice of delegating legislative
power’, adds:

‘We hear much talk about the need for the devolution
of the Power of Parliament on subordinate representative
bodies, but the tendency is not mainly in that direction. . . .
The real delegation has been in favour of the administrative
Departments of the Central Government, and this involves
a striking departure from Anglo-Saxon traditions with a
distinct approach to the practice of continental countries.’?

It is true that Provisional Orders require statutory con-
firmation, but Stafufory Orders become operative after
‘lying on the table’ for a given number of days. In both
cases, therefore, Parliament retains formal control; in the
latter case it is little more than a form.

The method of legislation by delegation raises many
important questions which cannot be pursued here. There
is one, however, which cannot be ignored. That the new
methods have contributed to the rapid growth of public
expenditure, as well as to the weakening of Parliamentary
control over that expenditure, is undeniable. Nor will that
control ever be re-established save by a drastic reform in
Parliamentary procedure. The Select Committee on
National Expenditure reported in 1918 that, in their
opinion, the existing procedure of the House of Commons

V' Cf. Legislative Methods and Forms, pp. 320-4.
2 Government of England, i, pp. 363 seq.
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was inadequate to secure proper Parliamentary control over
national expenditure, and among other things they recom-
mended that ‘it should be established as the practice of
Parliament that members should vote freely upon motions
for reductions’ in estimates, and that the carrying of such
a motion against the Government of the day should not be
taken to imply that it no longer possessed the confidence of
the House’. That recommendation has not been adopted.
The debates in Committee of Supply are, no doubt, valuable
for the discussion of policy and administration ; but it is
difficult to traverse the opinion of the Select Committee
already cited, that ‘so far as the direct effective control of
proposals for expenditure is concerned, it would be true
to say that if the Estimates were never presented, and the
Committee of Supply never set up, there would be no
noticeable difference’.

It is not, however, only in regard to the examination of
the annual Estimates that the present procedure of the
House of Commons is defective; it is even more so in
regard to ordinary legislation which may involve large and
almost indefinite expenditure. Illustrations of this danger
are numerous. One will suffice. When Old Age Pensions
were introduced in 1908 the initial cost of the scheme was
estimated by the Chancellor of the Exchequer at £6,000,000,
with an expectation that it would rapidly rise to £7,500,000.
The estimate for the current year (1924-5) is £24,000,000.
Had Parliament in 1908 foreseen the probability of expendi-
ture on a scale already so vast, and likely to increase still
more, it might well have hesitated to accept so light-
heartedly the non-contributory principle. Reference to
this legislation is, however, permissible here only in illustra-
tion of a grave deficiency in our legislative methods and
forms.

That deficiency may partially explain, even if it does not
justify, the criticism that Parliamentary demccracy or repre-
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sentative government is already obsolescent and ought to
be replaced by more direct methods.

The methods suggested are drastic in varying degrees.
The one favoured by doctrinaires of conservative instincts
is that of the ¢ Referendum’, or the reference of legislative
projects or Bills to the direct vote of the electorate. The
arguments advanced in favour of this check upon the
‘omnipotence’ of Parliament are not lacking—particularly
in view of the subordination of the Second Chamber—
either in weight or authority. But the device, however well
adapted to a political society like that of Switzerland, where
the people have for centuries been habituated to the idea of
direct democracy, is clearly repugnant to, if not inconsistent
with, the principle of representative government. Still, if
there is much more delay in the creation of an effective
Second Chamber, some such device may become a necessary
adjunct to the working of representative institutions under
a Parliamentary democracy.

A more advanced, though still ¢constitutional’, school
of reformers advocates the multiplication of representative
Bodies based not upon localities but upon vocations. In
the Trade Union Congress, the Co-operative Congress, the
Association of Chambers of Commerce, the Federation of
British Industries, perhaps even in the British Association
for the Advancement of Science, the Church Congress, and
the annual congresses of such bodies as Librarians, Teachers,
Journalists, Grocers, and what not, we have Bodies which
may possibly be regarded as Soviess in embryo. If the
idea of a Parliament of Industry should materialize it
would represent an even nearer approach to the Soviet
principle. Nor is there any reason—provided that the
legislative omnipotence of Parliament is carefully safe-
guarded—why subsidiary and sectional interests should not
find representation in Bodies of the kind enumerated above,
and why valuable results should not be obtained by them.
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. Of a wholly different character is the revolutionary move-
ment which finds in ‘Direct Action’ its catchword and its
ideal. The English apostles of this faith denounce Parlia-
mentary government as an exploded myth and proclaim
¢ Direct Action’ to be the ‘short cut to the Dictatorship of
the Proletariat’.! During the troubled years which im-
mediately followed upon the signature of Peace with
Germany—particularly in the years 1919—21—they seriously
menaced the stability of the Commonwealth. Even the
¢ Constitutionalists’ in the Labour Party were for a time
disposed to philander with the dangerous doctrine of
¢ Direct Action’. Thus in June 1919 the Conference of
the Labour Party at Southport, by a card vote of 1,893,000
to 935,000, accepted the policy of ¢ Direct Action’, i.e. ‘the
unreserved use of industrial power as a means of compelling
the British Government to keep its “hands off Russia”’.?!
The Trade Union Congress of 1920 confirmed this policy,
and about the same time Mr. J. H. Thomas, as General
Secretary of the National Union of Railwaymen, headed
a deputation to Mr. Lloyd George, then Prime Minister,
to ‘negotiate ’ terms with the Government on behalf of the
Irish railwaymen who had refused to handle cases of muni-
tions intended for the use of soldiers or police in Ireland.
Mr. Thomas candidly ‘recognized that to support these
men (the Irish strikers) meant a declaration of war on the
Government’. The Prime Minister’s retort was swift and
effective: ‘Not on this Government, but on government,
which is a much more serious thing.’® It was finely and
appositely said, and the truth of the aphorism is likely to
be increasingly realized by Trade Union leaders who have

1 Cf. R. Williams, ke New Labour Outlook; W. Mellor, Direct
Action, &c.

3 F. J. C. Hearnshaw, Democracy and Labour, p. 12.

3 Cf. Under whick King, by the present writer, Forinightly Review
for August 1930.
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since become responsible for carrying on the executive
government of the country.

The ¢Direct Action’ movement may be said to have
culminated in April 1921, when the ¢ Triple Alliance ’—the
miners, the railwaymen, and the transport workers—chal-
lenged the nation by the threat of a general strike. The
peril was averted, partly by the intermediation of a large
body of private members of all parties in the House of
Commons,! partly by the discretion shown at the critical
moment by the leaders of the railwaymen and transport
workers and by Mr. Hodges, Secretary of the Miners’
Federation, above all by the unmistakable resolution
manifested by all sections of the community to support the
Executive in any action they might deem necessary to
defeat a dangerous conspiracy.

Defeated it was; the root principle of constitutional
government was reaffirmed, and Parliament emerged from
the crisis braced and invigorated by the strain to which
it had been subjected. Yet no annalist of recent times can
ignore the strength of the forces which, in those difficult
days, threatened the existence of the hard-won inheritance
of English freedom, and which, had they triumphed, would
have substituted anarchy for Democracy.

§ TII. NATIONAL AND LOCAL FINANCE.

For purposes of comparison (cf. p. 241 for the Budget
of 1g9ro-11) it may be useful to subjoin an outline of
the Budget for 1924-5. It is needless to add that ex-
penditure has in intervening years mounted much higher.

1 A distingnished publicist describes this crisis as ‘obviously the
turning-point of the fate of the nation’ (Heamshaw, op. cit., p. 23). The
present writer may be permitted to add that as the member called to
preside over the memorable meeting of Members of Parliament on
Thursday, April 14, 1921, he writes with first-hand knowledge of the
events.
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Estimated Revenue (1924-5) Estimated Expenditure

£

Customs . . . . 101,800,000  Consolidated Fund
Excise . . . 135,900,000 Servicess . . . . 384,840,000
MotorVehxcle Duties 15,600,000 |Army . . . . . 45,000,000
Estate &c. Duties 50,000,000 | Navy . . . . . 55,800,000
Stamps . . . 31,000,000 | Air Force. . . . 14,511,000
Land tax, House Civil Services. . 227,573;000

Duty, and Mineral Customs, Excise, and

Rights Duty 1,250,000 | Inland Revenue
Income tax and Departments ., . 11,221,000

Super-tax . . . 326,000,000 |Post Office. . . . 51,081,000
Excess Profits Duty,

&c. . . 8,000,000
Corporation Profits

Tax . . . . . 20,000,000
Non-tax  revenue

(including  Post

Office) . . . 108,500,000
Total Revenue . £794,050,00c | Total Expenditure . £790,026,000

Local expenditure has shown a similar tendency to in-
crease since the first edition of this book was published.
The following figures may be usefully compared with those
given on p. 280 :—

1921-2

£ s, d.
Loan Debt . . 703,930,006 o o
Debt per head of populanon (37,885,242) . 18 11 7
Debt per £1 of rateable value . . 17 I
Aggregate amount of Rates collected . . 170,87 1,876 o o
Rates per £1 of assessable value . . . 14 7}
Rates per head of population . . . 4 10 2

The current rate of interest has increased since 1g1o by
about 1} per cent}) A first-rate industrial debenture now
(1924) returns about 5} to 5% per cent.; a Municipal
Corporation loan about 4% per cent.; but it is noticeable
that Local Authorities when raising large sums for housing
purposes had generally to pay 6 per cent., and may have to
offer a similar rate of interest if they again become large
borrowers for similar purposes.
1 Cf. p. 379.
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§ IV. THE LIBERTY OF THE SUBJECT AND
THE RULE OF LAW.

Recent tendencies in legislation render necessary some
modification of the statements made on pp. 35 seq. and
in Chapter XIV in reference to the supremacy of the ¢ Rule
of Law’ and to the exceptional degree and character
of the personal liberty enjoyed by the subjects of the
British Crown. More than half a century ago Herbert
Spencer called attention to the dangers of ‘over-legisla-
tion’; but the output of statutes in his day was small
as compared with that of our own. The multiplication of
statutes almost inevitably tends to the curtailment of in-
dividual liberty, but liberty has been curtailed even more
perhaps by the character than by the volume of legislation.
Reference has already been made to the marked tendency
towards legislative delegation, to confer upon Public De-
partments the power to issue Orders or make Rules which
have the force of law. Bacon observed that there is ‘no
worse torture than the torture of laws’. If he was right
the modern citizen is evidently obnoxious to that form
of torture to a degree undreamed of by the victims of
mediaeval tyranny. Apart from this, however, there has
been in recent years an equally marked tendency to confer
by statute judicial or quasi-judicial authority upon permanent
officials.! Such a tendency evidently offends against the
famous canon of Montesquieu, who declared that only in
a rigid observance of the principle of the separation of
powers can liberty be found. To confer judicial authority
upon the officials of the administrative Departments, and
at the same time to invest them with the power to make
Orders which have the force of law, is plainly to confound
the Legislative power with the Executive and the Judicial

! On the whole subject cf. Dicey, Law of the Constitution, Introduc-
tion to 8th edition.
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power with both. Moreover, it tends to blur the important
distinction between what is and what ought to be. If
those who are responsible for laying down the law are
charged also with the duty of applying it, the menace to
personal liberty must become acute, and the English
citizen is likely again to incur risks from which the great
contest of the seventeenth century was thought finally to
have relieved him. The Judges may still be lions, but
they are likely to become, as Bacon would have gladly made
them, lions under the throne, though the throne is no
longer occupied by a single monarch who can, at worst, be
removed, but by the many-headed bureaucracy which can
be dislodged, if at all, only by a sustained and gigantic
effort.

It will be apparent, therefore, that the distinction be-
tween our own country, where we have long boasted of the
supremacy of the ‘rule of law’, and those countries where
the Executive can rely upon ‘administrative law’ inter-
preted by ‘ administrative tribunals’, is somewhat less sharp
than it was when this book was first published.

Nevertheless, we passed through the ordeal of a great
war with a minimum infringement of those safeguards for
personal liberty of which Englishmen have been justly
tenacious. There was no recourse to the numerous coercive
expedients adopted during the war against the French
Republic, a century ago, though the Home Secretary by a
regulation (No. 14 B) made under the Defence of the
Realm Act was empowered to order the internment of any
person ‘of hostile origin or association’ when he deemed
it expedient in the interests of public safety.! Yet the
amount of damage permanently inflicted upon the principle
of personal liberty by the necessary precautions adopted
during the war is so slight as to be negligible. If proof of

1 Cf. on the whole subject 7%¢ War and Liberty, pp. 55, 56, by the
Right Hon. Sir Herbert Samuel (sometime Home Secretary)
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this proposition were needed it would be found in the
successful application of certain Irish deportees for a writ
of Habeas Corpus against the Home Secretary (May o,
1923). The Home Secretary, in handing over Art O’Brien
and other subjects to the Irish Free State Government,
acted on information that there was a conspiracy among
supporters of the Republican movement in Ireland to
commit acts of violence in England. But justified as his
action may have been politically, the political plea did not
avail to relieve him from the legal penalties incurred
by a breach of the Habeas Corpus Act. Parliament did,
indeed, subsequently indemnify him from the financial
consequences of action justified on grounds of public
policy ; but the law was not the less vindicated, and
vindicated on behalf of persons for whom no public
sympathy could be invoked. To that extent the ‘rule of
law’ remains intact and sacrosanct, and the main argument
of the text (Chapters II and XIV) may consequently stand.

It should be noted (in reference to the statement on
p- 295, note) that Borough magistrates are still appointed
by the Lord Chancellor, but on the recommendation of
Local Advisory Committees representative of all parties.

§ V. THE OVERSEAS EMPIRE.

The last fourteen years have witnessed several significant
changes in respect to the British Empire. The area has
increased from about 11,500,000 square miles (p. 307) to
13,909,782; and the population from about 400,000,000
to 460,094,000. Of that population the United Kingdom
(to use a convenient though obsolete formula) claims
47,263,530, Canada nearly 9,000,000 (an increase of nearly
25 per cent.), Australasia nearly 7,000,000, South Africa
nearly 7,000,000, East Africa 11,500,000, West Africa
22,000,000, and India (including Burma) over 300,000,000.
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The Great War not only increased considerably the area
and population of the Empire, but added to the varieties of
constitutional status within it.

Africa exhibits those changes on the largest scale.
Germany, welcomed by Great Britain to full partnership in
the task of civilizing Africa in 1884, no longer retains a foot
of territory in that continent. German South-west Africa
has become the South-west Protectorate and been handed
over to the Union of South Africa, which accepted, on behalf
of Great Britain, a ‘mandate’ for that territory. The char-
acter of these mandates assigned by the League of Nations
is defined by Article xxii of the covenant, and differs
‘according to the stage of the development of the people,
the geographical situation of the territory, its economic
conditions, and other similar circumstances’. The mandate
for South-west Africa belongs to Class ¢ C’, applied to terri-
tories which ‘can best be administered under the laws of
the mandatory as integral portions of its territory, subject to
safeguards in the interest of the indigenous population’.
The mandate imposes upon the assignee certain responsi-
bilities not only for ‘the material and moral well-being and
social progress of the inhabitants’, but also to the League
of Nations. To all intents and purposes, however, ‘South-
west’ is now incorporated in South Africa.

German East Africa was divided between Great Britain
and Belgium, and in both cases was accepted under a
mandate of the Class B type. This differs in two respects
from Class C. On the one hand, the mandated territory
does not become an integral portion of the territory of the
mandatory; on the other, it secures ¢ equal opportunities for
the trade and commerce of other members of the League’.
The British portion, now known as Tanganyika Territory,
has a coast-line of 620 miles, an area of some 384,180 square
miles, and an estimated pre-war native population of about
7,500,000, In West Africa, Togoland and the Cameroons
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were divided between England and France, by whom they
were accepted under mandate (Class B).

To the north of the Tanganyika Territory lies Kenya
Colony and Protectorate, formerly known as the British
East Africa Protectorate, and to the south of it Rhodesia,
the southern portion of which has recently (1923) been
endowed with a large measure of Responsible Government.

Egypt, formally proclaimed as a British Protectorate
during the war, has since been surrendered, but the Soudan
has been retained.

Palestine and Mesopotamia have been assigned under
mandate to Great Britain. In the former case a British
Protectorate of indefinite duration would seem to be con-
templated, though Great Britain has, in accordance with
Mr. (now the Earl of) Balfour’s declaration of November 2,
1917, undertaken to place the country under such conditions,
political, administrative, and economic, as will secure the
establishment of ‘a national home for the Jewish people’,
will develop self-governing institutions, and will safeguard
the civil and religious rights of all the inhabitants of
Palestine irrespective of race and religion. The intentions
of Great Britain in regard to Mesopotamia are essentially
different. Like Palestine it is lost to Turkey, and is en-
trusted to the guardianship of Great Britain, but specifically
with a view to its ‘progressive development as an inde-
pendent state’.

The determination of the future of the islands of the
Pacific led to considerable discussion at the Peace Con-
ference, mainly between the Imperial authorities and those
who primarily represented Australasian interests. The
Australasian Governments were anxious to obtain direct
control of the great rampart of islands stretching around the
north-east of Australia. To their chagrin and disappoint-
ment this claim was only partially admitted. The islands
north of the Equator were assigned to Japan; those south
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of the Equator to Great Britain or its Dominions; the
Bismarck Archipelago, German New Guinea, and those of
the Solomon Islands which formerly belonged to Germany,
to Australia ; German Samoa to New Zealand, and Nauru
to Great Britain—in all cases under mandate. Australia,
however, insisted, despite the protest of Japan, that the
mandate should be in a form consistent not only with her
national safety, but with her ‘economic, industrial, and
general welfare’. That meant, in plain English, the exclusion
of Japanese immigrants and the maintenance of a preferen-
tial tariff. The mandate was ultimately assigned under
Class C, and Australia and New Zealand are thus placed in
relation to their Pacific Islands in the same position as
South Africa in relation to the South-west Protectorate.

From Australasia we pass to India (p. 321). Of the actual
statutory changes in the government of countries comprised
in the British Empire the most important are undoubtedly
those which concern India.

By a resolution adopted in August 1917 the Imperial
Parliament declared its intention to provide for ‘the increas-
ing association of Indians in every branch of the adminis-
tration and the gradual development of self-governing
institutions with a view to the progressive realization of
responsible government in India as an integral part of the
British Empire’. In the winter of 1917-18 the Secretary of
State for India, Mr. E. S. Montagu, took the unprecedented
step of visiting India and personally conferring not only
with the Viceroy, but with representatives of all races, creeds,
and classes in India, on the question of constitutional and
administrative reform in India. On July 1, 1918, there was
published over his signature and that of the Viceroy, Lord
Chelmsford, an historic document, known as the Montagu-
Chelmsford Report on Indian Constitutional Reform.

To the main recommendations of that Report the Imperial
Parliament gave effect in the Government of India Act (1919).
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The changes introduced by that Act into the Supreme
Government of India though considerable are relatively un-
important. Now as formerly, executive power is vested in the
Viceroy and his Executive Council, who are appointed by the
Crown and responsible to the Secretary of State in Council
and to Parliament. The Government remains in fact an auto-
cracy tempered by a bicameral Legislature. The Council of
State consists of not more than sixty members, of whom not
more than twenty may be officials ; the Legislative Assembly
of 144, of whom two-thirds are elected. The right of
granting supplies and of legislation is vested ordinarily in
the Legislature, but in order to prevent a deadlock between
the Legislature and the Executive, the Viceroy is empowered,
when necessary, to override the will of the Legislature both
in regard to legislation and taxation. Experience has already
proved the necessity for this precautionary provision.
There was also established in connexion with the Central
Government an Indian Privy Council ‘as a means of
honouring and employing ripe wisdom and meritorious
service’, and a Council of Princes to provide a link between
the Native States and the British Government. Provision
was also made for the appointment of a High Commis-
sioner for India in the United Kingdom.

Far more significant were the changes effected in the
Provincial Governments. They were based upon the prin-
ciple of diarchy, or a division of the functions of government
into two sections: one dealing with subjects—such as justice
and police—reserved for the exclusive jurisdiction of the
Governor and his Executive Council (generally consisting
of two civil servants); the other with subjects—such as
local self-government, education, public health, excise,
agriculture, fisheries, weights and measures, public works,
and like matters—the administration of which is ‘transferred’
to Ministers chosen from and responsible to the elected
local legislature or Legislative Council. The Legislative

1120 d
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Council contains at least 70 per cent. of elected members.
For the performance of his ‘reserved ’ functions the Governor
can in the last resort make financial and legislative provision,
against the will of the Legislature.

It is contemplated that if the new system works satis-
factorily the range of ‘ transferred’ subjects shall be enlarged
until ultimately the whole administration is entrusted to
responsible Ministers, and that responsible government, as
soon as the capacity of Indians has been proved in the
narrower sphere of the Province, shall be extended to the
Supreme Government of India. But that day is not yet.
Meanwhile India occupies constitutionally a position mid-
way between that of a Dependency and a Dominion. That
the experiment inaugurated by the Act of 1919, with the
goodwill and the active support of all parties in the Imperial
Parliament, involves considerable risks to India and to the
Empire can be denied by none who is cognizant of the
facts. But the most timorous of critics can only hope that
the new policy will justify itself and speedily. Its failure
would precipitate a crisis from the contemplation of which
even the boldest must shrink.

The Montagu-Chelmsford reforms represent the free gift
of the Imperial Parliament to India, a gift stimulated by
recognition of the splendid services rendered by India to
the Empire during the Great War. The attainment of
Dominion status by Southern Ireland represents, on the
contrary, the reward of successful rebellion against a war-
wearied nation. Upon the circumstances which immediately
preceded the conclusion of a Treaty between the Imperial
Government and the representatives of Southern Ireland
it were profitless, and in the present connexion happily
irrelevant, to dwell. For four centuries prior to the
Union Ireland (save during the Cromwellian Protectorate)
had possessed a Parliament. The Statute of Drogheda,
passed under the régime of Henry VII's Deputy, Sir Edward
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Poynings, subordinated the Irish Parliament to the English
Privy Council ; the Act of 6 George I declared the compe-
tence of the English Parliament to legislate for Ireland.
But in 1783 these Acts were repealed, and for eighteen
years Ireland enjoyed a semblance of legislative independence
under the ¢Grattan Constitution’. The Napoleonic war
combined with the outbreak of rebellion in Ireland to bring
that experiment to an inglorious end. By the Act of Union
Ireland was admitted to full partnership, political and
commercial, with Great Britain; the Protestant minority
received a guarantee for the maintenance of the Established
Church, and to the Roman Catholics hopes of complete
religious and civil equality were held out. Not until 1829,
however, were those hopes realized, and then only as the
result of renewed agitation, The Protestant Church itself
was disestablished and disendowed in 1869, and between
1870 and 19035 a series of agrarian measures were passed,
the ultimate effect of which was to transfer the ownership
of the land in Ireland from the landlords to the tenants.
Still agitation persisted. Mr. Gladstone had attempted in
1886 and again in 1893 to pass a Home Rule Bill for
Ireland, but unsuccessfully ; and not until after the
passing of the Parliament Act was a Home Rule Act
placed upon the statute-book. But by that time the Great
War had broken out, and when in September 1914 the
Royal Assent was given to the Bill, an agreed measure was
simultaneously passed suspending the operation of the Act
during the continuance of the war. Before the (legal)
termination of the war was reached the Asquith Act was
repealed and superseded by an Act for the Better Govern-
ment of Ireland (19zo).

This latter Act, a product of coalition government, was,
in turn, as regards Southern Ireland, stillborn. Ever since
the rebellion which bfoke out at Easter 1916 Southern
Ireland had been in the grip of the Sinn Fein revolutionaries,
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Nor were they induced to relax it by the passing of the Act
of 1920. That Act provided for the establishment, at
Belfast and Dublin respectively, of two Parliaments with
Executives responsible thereto, and each Parliament was
to contribute twenty members to an all-Ireland Council,
which was intended to form the nucleus for an all-Ireland
Parliament. The Act never operated in Southern Ireland ;
the Nationalists bitterly resented the idea of partition ; the
Sinn Feiners would accept nothing short of an Irish
republic.

Northern Ireland, or six counties of Ulster, accepted and
have loyally and successfully worked a semi-federal scheme
—(“federal’ in so far that they are still represented at West-
minster)—as at least preferable to subordination to a Dublin
Parliament. Southern Ireland adopted the principle of
non-co-operation ; refused to work the Act and carried on
a guerrilla war against the forces of the Crown. In July
1921, however, a truce was proclaimed, and the Sinn Fein
leaders accepted an invitation to negotiate with the Govern-
ment in London. After much haggling and delay the offer
of ¢ Dominion status’, with certain conditions, was accepted ;
in December 1921 a Treaty was signed, and on March 31,
1922, a Bill embodying its terms received the Royal
Assent. Ireland was to enjoy full Dominion status, under
the style of the Irish Free State, and to form, under the
British Crown, a member of the British Commonwealth of
nations ; the six counties of Ulster retaining the right,
since exercised, to contract out of it. Like Canada, the
Irish Free State has applied for permission to appoint a
Minister to represent her at Washington, and the British
Government has assented to the request (1924).

The demand for separate diplomatic representation
evidently raises questions, constitutional and international,
of extreme delicacy. In a sense it forms a logical sequel
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to the position claimed by the Dominions at the Peace
Conference at Paris, and to the recognition of their
‘national’ status in the Assembly of the League of Nations.
That recognition was not accorded without demur by
Foreign States, and the ¢ over-representation’ of the British
Empire unquestionably formed one of the obstacles to the
adhesion of the United States of America. ¢National’
status is one thing; ‘international’ status is another; and
the Dominions may perhaps discover that the latter is more
difficult to achieve than the former. The Treaty-making
right is plainly involved in it, and the American Senate
exhibited its reluctance, in 1923, to conclude, at the
instance of the Canadian Government, a Halibut Fisheries
Treaty except with ‘ Great Britain’, The Treaty was indeed
ratified by the Senate, as the U.S. Secretary of State
informed the British Ambassador, subject to that under-
standing’. The attitude taken up by the Canadian Govern-
ment in reference to the Treaty of Lausanne (1924) affords
further illustration of the difficulty and delicacy of the
existing position.

It would be the height of unwisdom to assume that this
position will be permanent or even perhaps prolonged.
That the Great War should have produced an upheaval in
ideas, constitutional no less than social, is only in accor-
dance with expectation. The upheaval has not yet spent
its force. Experience, however, teaches that after a period
of physical strain and spiritual exaltation there invariably
ensues a time of reaction, restlessness, and recoil. Political
institutions have not escaped from the operation of the
general law. With everything else they have been flung
into the cauldron. What will emerge none can foretell.

The foregoing paragraphs may at least serve to indicate
that the recent past has been crowded with events of high
significance, and that in the sphere of Politics large develop-
ments have been in progress, the ultimate goal of which
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none may discern. But if the dead must bury their dead,
the future must take care of itself. The British Common-
wealth of Nations is among political organisms unique ; it
cannot therefore be deemed remarkable that the problems
which it presents to the student of Politics should be unpre-
cedented. Thirty years ago the centripetal forces seemed to
be going from strength to strength; the unification of Italy
and of Germany; the Ausgleich between Austria and
Hungary; the repeated rebuffs to Irish separatism; the
advance of Switzerland towards federal unity ; the recent
triumphs of federalism in the United States and Canada,
and its imminent triumph in Australia—all seemed to point
to the final defeat of the centrifugal and disruptive elements
in the modern state. Who could have foreseen that a
Great War would result in the overthrow of many centralized
autocracies, the dismemberment of Empires, the exaltation
of political particularism, and the resurgence of the small
Nation-State ?

That the British Commonwealth, despite its unique con-
formation, should altogether escape from the influence
of centrifugal forces, elsewhere triumphant, was not to be
expected. Whether those forces will in time obey the law
of reaction, or will ultimately prevail, is a question for the
philosopher to ask, but not for the historian to answer.
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National character finds expression in different countries
through different media. In some countries it is expressed
in Art; in others in Literature; in England it is most
characteristically expressed in those political institutions
which in the aggregate form the English Constitution. But
that Constitution, depending less upon Statutes, as already
explained,’ than upon conventions and precedents, is subject
to perpetual modification. From year to year the changes
are hardly perceptible; but by periodical surveys they are
revealed, and, if the analysis is to be accurate at any given
time, must be recorded.

Such a survey was attempted in 1925 after this book had
for fourteen years run its course. Another fourteen years
having elapsed, a second survey is demanded.

Since 1925 there has happily been nothing in the nature
of a cataclysm, though what might have happened had the
General Strike of 1926 not been peacefully and decisively
defeated none can say. Developments, however, there have
been, arising mainly from rapidly changing social and eco-
nomic conditions ; they have been effected partly by legisla-
tion, but still more by administration, and have made a
marked impression upon the Body Politic as a whole, and
upon all its members. To facilitate reference, these develop-
ments will be treated, as far as possible, under the heads
adopted in the original chapters.

§I. THE CROWN.

Of all the developments during recent decades, incom-
parably the most important is that which has affected the
! Cf. pp. xvii, 26 £,
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position of the Crown, and still more, perhaps, the place
of the King in the national polity. The development is
specially marked in the relation of the Crown to the Overseas
Empire, and will accordingly be analysed in a later section.

There has, however, been a change more subtle, but not
less significant, in the position of the Monarchy in the insular
kingdom. The Monarchy, it is commonly said, has, like all
other institutions, been ‘democratized’. The statement is
accurate if it means that King George V and his Queen
came into more intimate personal contact, and into closer
sympathy, with all classes of their subjects, than any previous
occupants of the throne. Common sorrows and common
anxieties resulting from the four years’ agony of the Great
War forged fresh links between King and people. Those
links have been strengthened and deepened by the use to
which King George V was the first king to put the radio. In
particular, the near relationship was revealed and accentuated
by that King’s homely messages to his peoples at Christmas-
tide. Sitting in his own study, he spoke to them as they sat
in their homes, humble and stately alike, in all parts of his
world-wide Empire. Most homely and most characteristic
were the words, ‘very simple but spoken from the heart on
this family festival of Christmas’ (1935). The King having
recalled ¢ the spontaneous offering of loyalty—and may I say
of love?’ called forth by his Silver Jubilee, proceeded :
‘ How could I fail to note in all the rejoicings not merely
respect for the Throne, but a warm and generous remem-
brance of the man himself who, may God help him, has
been placed upon it. It is this personal link between me
and my people which I value more than I can say....I
feel this link now as I speak to you. For I am thinking not
so much of the Empire itself as of the men, women, and
children who live within it, whether they are dwelling here
at home or in some distant outpost of the Empire’ The
many millions who heard those words felt instinctively that
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they did in truth come from the heart of one who was at
once their King-Emperor and the head of the great family
to which they themselves belonged.

No previous sovereign could have spoken them. Queen
Victoria was, in her later years, deeply venerated. Her
Jubilees were superb pageants of Empire. The Silver Jubilee
of King George V was more in the nature of a ‘family
festival . Never was the Throne weaker than in the decade
after the Prince Consort’s death., Murmurings were heard
on platforms and even in Parliament against the seclusion
maintained by the ¢ Widow of Windsor’. The word ‘Re-
public’ was heard, and there were even members of Parlia-
mentwho recommended a change in the form of Government.
The sentiment was neither deep nor widespread: but the
mere suggestion was significant.

There is no longer a trace of it. King Edward VII was
popular with all classes, and most admired by those who
knew him best. But he was not personally known to
great numbers of his people. King George was widely
known, and the better he was known the more he was loved.
By his reign the throne was greatly strengthened ; it was not
shaken by the abdication of his son. That untoward incident
also furnished a searching test for the new Imperial Con-
stitution, to be presently described.

§ II. THE CABINET.

The Cabinet which for three years (1916-19) was virtually
superseded by a War Directory has since 1919 reverted to
the pre-War type. There has, however, been some demand,
mainly in the interests of National Defence, for another trial
of the War-time experiment.! But the experiment was not
perhaps so demonstrably successful as to justify repetition.
Another war-time innovation—the Cabinet Secretariat—has,

! See supra, pp. 132-14.
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however, survived, and has done much to regularize the
procedure and increase the efficiency of the Cabinet.

§ III. PARLIAMENT.

There has been no formal change in the position of either
House of Parliament since 1928. The number of Peers of
the United Kingdom has steadily increased, but that of Irish
Representative Peers has diminished. The Act of Union
fixed the number at twenty-five ; but since the Government
of Ireland Act (1922) there has been no further election.
The Lord Chancellor of Ireland, who was alone competent
to convene the Peers of Ireland for the purpose of electing
representatives in the Imperial Parliament, has been elimi-
nated. Consequently, in the absence of Irish elections, the
number of Irish Representative Peers has shrunk to sixteen.
The position is, however, entirely anomalous. The clause
in the Act of Union providing for the representation of the
Irish Peers in the united Upper House is unrepealed; but
the privilege it conferred has been virtually abrogated. Vet
the disability remains. An Irish Peer resident in the United
Kingdom cannot vote at a Parliamentary election though
he can sit, if elected, in the House of Commons.

Despite the circumscription of its legislative powers under
the Peerage Act of 19rr, the House of Lords has suffered
no diminution in its prestige as a deliberative and debating
assembly. On the contrary, the Second Chamber, contain-
ing, as it does, an ever-increasing proportion of the best
business brains in the country, containing also experts in most
branches of public administration, can make an invaluable
contribution to the discussion of subjects which are apt to
receive inadequate attention from the House of Commons.
An overdue reform, permitting Ministers of the Crown to
speak (as in most countries they can), though not to vote, in
either House would add greatly to the efficient conduct of
business in both Chambers.
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The House of Commons has undergone a marked change
during the last two decades. This is due to the virtual
supersession of the Liberal Party by Labour representatives.
The Labour Party has come to be recognized as the ‘official’
Opposition ; its leader (since 1937) has received in that
capacity an official salary, and it has twice—in 1924 and in
1929—formed a Government, though in neither case could
the Party command an independent majority in the House
of Commons.

To pretend that the advent of ‘Labour’ has not affected
the amenities of the House of Commons as a ‘ Club’ would
be affectation; but happily it has in no degree impaired
the camaraderie among its members, nor diminished their
common pride in Parliament as a political institution.

That institution is now based upon the broadest founda-
tions. By the Equal Franchise Act of 1928 women were
placed in the same position as men as regards both Parlia-
mentary and Local Government elections. Adult Suffrage
brought the electorate of Great Britain up to the vast total
of 30,562,778, including no fewer than 16,151,823 women.
‘Thus ended in complete and simultaneous victory the long
fight for ¢“equal rights”, and the still longer fight, begun by
the Chartists, for Adult Suffrage.’?

A remarkable experiment initiated in 1931 demands
notice, though whether it is likely to survive the passing of
the emergency which led to it remains uncertain.

In August 1931 Great Britain was threatened by a serious
financial crisis. The Labour Ministry then in office resigned,
and a National Government representative of all three parties
in the State was formed under the Premiership of Mr. Ramsay
MacDonald.

The new arrangement was emphatically endorsed by the

! Marriott, Modern England, p. 339. ¢Adult’ Suffrage was the

original demand of the Chartists, though ‘Manhood Suffrage’ was
ultimately substituted on grounds of expediency.
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Electorate in 1931, and again, though with somewhat less
empbhasis, in 1935. In the meantime the Ministry had shed
some of its Liberal members, as well as its Socialist Chancellor
of the Exchequer, Mr. Philip (Viscount) Snowden.

Between 1931 and 1935 the party-system was almost
completely in abeyance and the House of Commons virtually
resolved itself into a ‘ Council of State’. The result of the
General Election of 1935 was to restore, in some measure,
party alignments, but the Ministry still includes, and is
supported by, members of all parties. Simultaneously the
House has reasserted its legislative independence and has
resisted the tendency, increasingly manifested in recent years,
towards the dictatorship of the Executive. More than one
important law recently enacted owes its existence to the
initiative of a private member, and not infrequently have
the legislative projects of the Cabinet been substantially
modified in the course of their passage through Parliament.
Nor has the House of Commons failed to exercise a sensible
influence upon the conduct of the administration, stimulating
it to activity in one direction, restraining it in others.

In one of its most ancient and important functions the
House of Commons has, however, shown itself lamentably
negligent. It has conspicuously failed to exercise its ‘ancient
habit of control’ over public expenditure.

§IV. FINANCE.

To compare the estimated expenditure for the year 1938-9
with that provided for the year in which this book was first
published (19ro-11) may to a post-War generation appear
fantastic.! To those who can recall Victorian standards of
expenditure it is profoundly perturbing. Even as compared
with the Budget of 1924-5 (see p. xl), it must cause much
heart-searching. The figures for the current year (1938-9)
are as follows :—

1 For the Budget of 1910-11 see infra, p. 241.
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Revenue (Estimated) 1938-9 Expenditure (Estimated) 1938-9

£ £
Inland Revenue, In- Cor‘lsol.idated Fund
come Tax, Surtax, Services. . . . 242,100,000
&c. . . . . . 536,300,000 | Defence Services,*

Customs and Excise 344,100,000 | excluding Pensions 234,159,000
Motor VehicleDuties 36,000,000 | Pensions (Military). 19,089,000

——————— | Civil Services. . . 442,706,000
Total from Taxes . 916,600,000 | Margin for Services. 10,000,000
Non-tax Revenue . 28,150,000 | Tax Collection, &c. 14,284,000

£944,750,000 £944,398,000

*Additional to (£90,000,000 to be
met by loans).

It will be noted that the total expenditure has increased
by some £150,000,000; but the expenditure for 1924-5
included £51,081,000 for the Post Office, an item which is
now very properly excluded, as it is more than balanced by
receipts. The real increase in the bill is consequently over
£200,000,000. The increase in the Defence Services is
more than balanced by diminished charges on the Con-
solidated Fund. The really serious feature is, therefore, the
prodigious increase of nearly £220,000,000 in the cost of
the Civil Services, which has nearly doubled since 1924-5.
For this increase the ¢Social Services’ (including Health
Services, Insurance, Old Age and Widows’ Pensions, and
Education) are mainly responsible.

The national accounts do not, however, tell the whole
story. The Local Authorities, stimulated to vast expenditure
by the Central Government, will, in the current year, collect
over £196,000,000 in rates. This represents an increase
of about 25 per cent. even in the last five years, and as much
again is met out of Exchequer grants. The total expenditure,
therefore, of Local Authorities is now not much short of
%500,000,000, The aggregate of Local Debt exceeds
£1,500,000,000—o0r double the amount at which it stood in
1925, and double the amount of the National Debt before
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the War. During the same period the National Debt has
risen from about £700,000,000 to nearly %8,000,000,000.

These figures may well appal the economist, especially
when compared with the figures representing the current
expenditure and indebtedness of other countries. But they
would not be emphasized in this work, did they not throw
a lurid light upon one of the most important developments
of national policy and upon the adaptation thereto of political
institutions.

§ V. CENTRAL AND LOCAL ADMINISTRATION.

Briefly and broadly, it may be said that Great Britain,
formerly the champion of Individualism and strongly in-
clined in government to the principle of Zafssez-faire, is
now, to a large extent, a Socialized State. Functions which
until recently were left to private citizens and voluntary
associations are now performed by the State and by an army
of officials, some of whom are responsible to Whitehall and
others to Local Authorities dispersed throughout the land.
Bureaucracy, central and local, is triumphant. Welcomed,
or at the least accepted, by a considerable body of public
opinion, this development is viewed by some keen observers
with grave apprehension. Lord Hewart, the Lord Chief
Justice of England, regarding it as a grave menace to personal
liberty, describes it as ‘the New Despotism’,! and, like other
jurists, connects it with the subtle growth in this country of
Administrative Law (Droit Administratif). Detailed dis-
cussion of this matter would, however, involve a controversy
alien to the purpose of this book. Between the opposing
schools of thought readers must decide for themselves.
About the facts there can be no dispute.

1 Lord Hewart, Zhe New Despotism (1929); C. K. Allen,
Bureaucracy Triumphant (1931); J. A. R. Marnott, Zhe Crisis of
English Liberty; Report on Ministers Powers (Cmd. 4086) (1932);

F. J. Port, ddministiative Law; W. A, Robson, Justice and Adminis-
trative Law (1928) ; C. J. Carr, Delegated Legislation (1921).
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§ VI. LOCAL GOVERNMENT.

Of all the changes that have occurred since 1925, the
most fundamental as regards the United Kingdom are those
which have been effected in the sphere of Local Administra-
tion. The change was legally effected by the Rating and
Valuation Act of 19235, the Rating and Valuation (Apportion-
ment) Act of 1928, and by the Local Government Act of
1929 (19 George V, c. 17).

These Acts formed the constituent parts of a coherent
scheme and must be considered as a whole. The Acts of
1925 and 1928 supplied a necessary prelude. They simplified
the machinery for levying local taxation (rates), and for the
valuation of the property on which the rate was to be assessed.
They abolished the historic office of the Parish Overseers
who, since the Elizabethan Poor Law, had been the linch-
pin of the whole system of Poor Relief. They made the
councils of every borough (including County Boroughs), and
of all other urban and rural districts, the sole rating authority
for their respective areas, thus reducing the number of rating
authorities from 15,546 to 1,767. The draft valuation lists
are prepared by these authorities, but in County Boroughs
and in assessment areas, consisting of ene or (generally)
several rating authorities, there is set up an Assessment
Committee which is linked up with a Central Valuation
Committee designed to secure uniformity in assessments.
Any objector to an assessment may appeal to Quarter Sessions
and thence on a case stated, through the intermediate courts,
up to the House of Lords. In December 1930 there were
said to be 18,000 appeals pending to Quarter Sessions and
800 to the Divisional Court.!

The Local Government Act of 1929 placed the coping-
stone on the legislative structure. In moving the Second
Reading on November 26, 1928, Mr. Neville Chamberlain
indicated five defects which the Bill was designed to remove :

! Wade and Phillips, Constitutional Law, p. 263.
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(1) the confusion, waste, and inefficiency involved in the
overlapping functions performed by, and overlapping areas
presided over by, the existing Poor Law guardians ; (it) the
onerous charges imposed upon the highway authoritics,
especially in the small rural districts, for the maintenance of
roads ; (iii) the inelasticity in the power of altering local
boundaries in accordance with changing conditions ; (iv) the
inequitable system of rates which threatened agriculture and
productive industry with strangulation ; and finally (v) the
chaotic relations between national and local expenditure
resulting in the least relief where local needs are greatest.
Of these defects the first was to be removed by the aboli-
tion of the existing Poor Law authorities—Boards of Guar-
dians—and a drastic reform in the administration of the Poor
ILaw. ‘Public Assistance’ was tc take the place of Poor
Relief; the ‘stigma’ of pauperism was to disappear, and an
Institution to take the place of the Workhouse—the ¢ Poor
Law Bastille’, denounced by Disraeli and Thomas Carlyle.
Responsibility for Public Assistance was committed to
County and Borough Councils, which were to appoint Stand-
ing Committees, at least two-thirds of whose members were
to be members of the Council, while the other third might, if
thought well, be co-opted. In every case women were to be
included among the co-opted members. Counties were
to be divided into areas, in each of which a ‘Guardians’
Committee’ was to be constituted ; it was to number 12-36
members and to include the local representatives on the
County Council, non-county boroughs, and district Council-
lors nominated by their Councils, and co-opted members,
who were to include women, and to be chosen with reference
to their previous experience in Poor Law administration.
Thus local knowledge was to be utilized and a measure of
continuity maintained. The Public Assistance Committees
were also to provide ‘all assistance which can lawfully be
provided’ in relation to such matters as hospitals, tuberculosis,
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maternity and child welfare, the care of the blind and
mentally deficient, and medical inspection and treatment of
school children. It is obvious that this injunction is likely
to reproduce many of the evils of overlapping—especially in
respect of financial assistance—that the Act was designed
to avert. That has not, however, deterred Public Assistance
Committees from a ‘forward’ policy in administering the Act.

The functions of the Boards of Guardians in regard to
the Registration of Births, Deaths, and Marriages were also
transferred to the Public Assistance Committees.

The second defect concerned the maintenance of roads.
The responsibility for the maintenance of all roads in rural
districts and of through communications in boroughs and
urban districts outside the County Boroughs was transferred
to the County Councils, which were also to be responsible
for all Class I and Class II roads within the same limits.
Thus the small rural districts were relieved of a burden
which had become ¢‘absolutely intolerable’. The main
charge for the highways falls, however, upon the ‘road fund’
now transferred to the Exchequer.

The problems of town-planning and of local boundaries
are evidently closely bound up with that of highways. The
problems would have been accentuated by the road provisions
of the new Act. Accordingly, the Act gave the Local Authori-
ties power to make joint schemes for town-planning to be run
by joint committees, and it provided also for the periodical
revision of existing boundaries, in consultation with the
Local Authorities concerned.

At the root of all these problems was that of Finance.
The existing system of Exchequer grants was not only ex-
ceedingly complicated, but wholly inequitable, and Local
Expenditure had gone up from 8s. 94. per head in 1841 to
£6 10s5. per head in 1920. The expenditure of Local
Authorities had increased from about £ 36,000,000 in 1891
to nearly £250,000,000 in 1927, and the burden fell most

1120 (3
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heavily, and was least relieved by the Exchequer, in the
neediest areas. It would, as Mr. Chamberlain said, be
‘impossible to imagine a greater hotch-potch and confusion’
than the way in which the Exchequer grants were distributed
without any reference to the means and resources of the
various areas. Oxford, for example, received from the Ex-
chequer 102d. per head of its population, the distressed
town of Middlesbrough received 264. The East Riding of
York received 2444d., the County of Glamorgan 434. These
anomalies arose from the system of percentage grants which
went in largest measure to the districts which could afford to
spend most lavishly on Social Services. The Act went far
to replace that system by ‘block grants’, making the largest
Exchequer contributions to localities, not according to their
capacity to spend, but in proportion to their poverty and
their needs.

No apology is offered for the space allotted in these pages
to the Reforms of 1925-9. They were not only of the
highest intrinsic importance, but, more comprehensively if
not more accurately than any other Enactments, they reflec-
ted the new spirit that has, in recent years, inspired public
administration.

§ VIL. HOUSING.

Of the operation of that new spirit there is no better
illustration than the effort made since the War to provide
better housing accommodation for great masses of the popu-
lation, not least for the poorest inhabitants of slum tenements
and of overcrowded dwellings beyond the actual slum areas.

Public attention was first directed to defective housing
conditions by Disraeli’s Public Health Act and Artizans’
Dwellings Act of 1875 —instalments of his ‘policy of sewage’.
The report of a Royal Commission appointed in 1885 was
followed by the Act of 1890 which initiated, on a very
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modest scale, the policy of housing subsidies and made a
beginning with slum clearance. But, despite further legisla-
tion in 1900, 1903, and 1909, progress was very slow ; it was
retarded by the discouragement of private enterprise arising
from the People’s Budget, 19og-10, and was entirely arrested
by the Rent Restriction Act of 1915—and by the preoccupa-
tion of the War.

As soon as the Armistice was signed and demobilization
began, a clamant demand arose for ‘ houses fit for heroes to
live in’. The Coalition Government accordingly passed in
1919 an Act known as the ‘Addison’ Act, under which
175,000 houses were built at an average cost of £1,000
apiece, to subsidize which the taxpayers and ratepayers are
paying some £6,000,000 a year. An Act passed in 1923
by Mr. Neville Chamberlain, as Minister of Health, produced
over 400,000 houses, with the aid of a modest subsidy of £6
a house for twenty years.

Mr. Wheatley, in 1924, extended the period to forty years
and increased the subsidy to £9. The Wheatley subsidy
was continued until the financial crisis of 1931 put an end
to subsidies altogether. The Wheatley Act did, however,
produce over half a million houses.

In all, since the Armistice, over 3,600,000 new houses
have been built in Great Britain and over 14,000,000 people
have been rehoused. OQut of the total some 2,000,000
houses have been built without any assistance from rates
and taxes ; but to the building of the rest the Exchequer
has already contributed £180,000,000, and the State and
the Local Authorities are further pledged, on account of
them, to an annual payment of £17,500,000.

In 1933 a campaign was launched for the demolition of
houses unfit for habitation and the rehousing of their occu-
pants. Since that time about goo,o00 slum-dwellers have
been rehoused, and considerable progress has also been
made in the reduction of overcrowding. A systematic survey
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of over 8,000,000 dwellings in England and Wales has been
carried out, and with the aid of a State subsidy nearly 10,000
new houses have been built for the evicted occupants of the
overcrowded premises. A beginning has also been made
under the Housing of Rural Workers Acts of 1926-36 for
reconditioning cottages, to be let at rents—again with sub-
sidies from the State and Local Authorities—withinthe means
of farm labourers.

Towards the improvement of social conditions, a real
contribution has thus been made by the housing policy
pursued since the War. The cost has been heavy, but bad
housing conditions have been responsible for much suffering,
sickness, immorality, and crime—especially juvenile crime,
and there is ground for hope that the results of the policy
will gradually become manifest in the improved health and
the increased happiness and well-being of a large section of
the population. If these things should issue in a higher
standard of citizenship, they cannot fail to react upon the
working of political institutions in a Democratic State. But
results, if hopefully anticipated, cannot yet be gauged.

To turn to modifications in the machinery of government
more directly ¢ political ’,

§ VIII. THE ADMINISTRATION OF JUSTICE.

With one exception—and that rather in form than in
substance—there has been no fundamental change in judicial
machinery since the great reforms of 1873-94.' There has
been an increase in the number of judges and a great in-
crease of business in the Probate and Divorce Division of
the High Court, and in the County Courts, to which more
and more people resort for justice, which is administered
promptly, efficiently, and cheaply. Even more notable is the
increased reliance upon the efficiency,and still more strikingly

! See infra, c. xiv.
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upon the humanity, of the Courts of Summary Jurisdiction.
The functions, criminal and social, of those Courts have in
recent years enormously increased, and more competent
observers agree that the results have been eminently satis-
factory. Magistrates, especially, perhaps, in London, are
increasingly regarded as the friends and advisers of the poor.
Matrimonial disputes are, with touching confidence and in
rapidly increasing numbers, referred to them for settlement.
At the other end of the social scale are the Quarter Sessions,
where justice, ever since Elizabethan times, has been ad-
ministered by the unpaid J.P.s of the County. Inthe Petty
Sessional Courts also the judges are mostly unpaid J.P.s.
These unpaid magistrates deal every year with more than
half a million non-indictable offences, and at Petty or Quarter
Sessions they dispose of not less than g3 per cent. of indict-
able offences.! Under these circumstances it is not remark-
able that there should be some demand for the supersession
of the lay magistrates and the universal employment of
stipendiary professional lawyers. In London, and in all the
larger provincial boroughs, the stipendiary system is universal,
and in all boroughs that have Quarter Sessions, the presiding
judge or Recorder is paid. In the Counties they are not
paid and in some cases are not even lawyers. The work of
the lay magistrates is on the whole so well done that they
are not likely to be entirely superseded, but an Act was
passed in 1938 to extend the jurisdiction of Quarter Sessions
and at the same time to provide that the chairman or deputy-
chairman should possess legal qualifications. Where these
are not obtainable without remuneration, chairmen are hence-
forward to receive a salary. These changes should discourage
the readiness of Justices to commit to Assizes cases which
can well be disposed of in Quarter Sessions, and con-
sequentially to relieve Judges of Assize, who are empowered
by the Act to determine when an Assize should be omitted
! For the distinction see infya, p. 295.



Ixviii INTRODUCTION

by reason ot the absence of business requiring their atten-
dance.

A change of great interest to the historian and not unim-
portant to the citizen may here be mentioned. The Grand
Jury was the lineal descendant of the Saxon Jury of Present-
ment and the Frankish or Norman Jury of Recognition.
Their function had long been to prevent a criminal case
going before a Judge of Assize and a *Petty’ jury without
their assent, expressed by finding a “ True Bill’. Doubtless
the performance of it had become in the vast majority of
cases purely formal, and to that extent a waste of a judge’s
valuable time. But it was in the face of protests from distin-
guished jurists* and old-fashioned champions of liberty that
this ancient institution, having been temporarily suspended
during the Great War, was in 1933 abolished by statute.

Of the Judicial Office as a bulwark of personal liberty
Parliament has recently shown itself jealous by restoring the
‘cuts’ made in the salaries of judges in 1931. To those ‘cuts’
they were subject like other civil servants and Ministers.
But the judges are not members of the Executive, permanent
or political ; they stand to the citizen in a wholly different
relation; and the difference should be not merely recognized
but emphasized. To use archaic language, the judges are
‘lions, but not lions under the Throne’. They are not,
therefore, ‘servants’ of the Executive, and their position in
reference to the Legislature is a peculiar one. Their salaries
are not, like those of Ministers and civil servants, subject
to the annual vote of Parliament, but are charged on the
Consolidated Fund, and judges can be dismissed only with
the assent of both Houses. It is indisputable that the judica-
ture should be independent alike of the Legislature and the
Executive is a matter of great, and, in view of contemporary
tendencies,? of ever-increasing importance to the liberty of
the subject. _

1 e.g. Sir W. Holdsworth. 2 See supra, p. xlif. and p. 275 .
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§ IX. THE OVERSEAS EMPIRE AND
THE CROWN.

Of all the changes that have taken place in the British
Polity since 1925 the most important have affected the
Overseas Empire and the relation thereto of the United
Kingdom and the Imperial Crown.

The Empire contains more than fifty separate units in
almost every stage of political and economic development.
But broadly we can distinguish four main groups, all of
which, with the exception of India, are technically and legally
known as Colonies.

Qutside the main groups are the ¢ Mandated Territories’.?
These consist mainly of the Overseas possessions formerly
held by Germany and, under Article 119 of the Treaty of
Versailles, renounced by her in favour of the principal
allied and associated Powers, and of some territories which
had belonged to the Ottoman Empire.

Among the mandates accepted by Great Britain was that
for Mesopotamia (Iraq). It was assigned to her with the
specific object of preparing that country for self-government
and complete independence. The task was no light one,
but in 1924 a Parliamentary Constitution was adopted in
Iraq, and under the strong and patient administration of
Sir Percy Cox and Sir Henry Dobbs order was gradually
evolved out of chaos. Their work was consummated in
1932 when the British Mandate was determined and Iraq
was admitted as an independent State to membership of the
League of Nations.

In Egypt also British responsibilities were curtailed, though
not terminated, by the conclusion of a Treaty of Alliance
with that country (August 1937). Only in the years 1g14-22
had Egypt been actually included in the British Empire as

! See p. 309.

? For explanation of the system of Mandates and their assignments
see supra, p. xliv.
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a Protectorate, though the country had been in ‘ occupation’
of Great Britain since 1882. England’s ‘special position’
in Egypt, due not only to the military occupation but still
more to the regeneration effected by Lord Cromer, was
recognized by the Anglo-French Agreement of 19o4. In
1914 the Turkish suzerainty was abolished, the reigning
Khedive was deposed and replaced by his uncle, and Great
Britain declared a Protectorate over the country. Nationalist
sentiment in Egypt was, however, strongly opposed to British
tutelage, and in 1922 the British Government declared the
Protectorate to be at an end and Egypt to be an ‘independent
Sovereign State’. But independence was limited. Certain
important matters were reserved until an arrangement could
be reached and embodied in a definite Treaty. Pending
its conclusion, the sfazus guo was to remain intact.

Years of negotiation,interrupted by tragic events in Egypt,
ensued. Butin 1936 the military occupation was superseded
by a permanent military defensive alliance. The Treaty
recognizes the paramount interest of the British Empire in
the Suez Canal, entrusts its defence to British troops, and
maintains the Anglo-Egyptian Condominium over the Sudan,
which had been conquered and regenerated by Great Britain.

The contraction of responsibilities is not easy, if indeed
it is practically possible, for an Imperial Power. Yet the
sincerity of England’s anxiety to effect it, so far as is com-
patible with the interests of the peoples for whose well-being
she has made herself responsible, can be questioned only by
those who deride us as a nation of hypocrites.

Take India. Ever since the Crown assumed (1858) the
direct government of British India, it has been our avowed
object to train Indians in the art of self-government. Steps
in that direction down to the passing of the India Act (1919)
have already been indicated. The Constitution, devised in
that Act, was formally inaugurated in 1921 by the Duke of
Connaught, on behalf of the King-Emperor.
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The Act inter alia provided that at the end of ten years a
Statutory Commission should be appointed by the Imperial
Parliament to examine the working of the experiment, and
to report on the desirability of extending, modifying, or re-
stricting the degree of responsible government conferred
upon British India by the Act of 1919. In the event the
period of probation was curtailed; in 1927 an all-party
Royal Commission was appointed under the chairmanship
of Sir John Simon, and, after two visits to India and an
exhaustive examination of the whole situation in India,
presented to Parliament its Report.

Part I of the Report contained a masterly survey, historical
and analytical, of conditions in British India. That survey
revealed certain ‘stubborn facts which no amount of rhetoric
or appeal to abstract principles [could ] alter’. The proposals
of the Commission, contained in Part I, were based upon two
general principles The first was that ¢ Indian nationalism
is a phenomenon which cannot be disregarded by the rulers
of British India or of the Indian States’. A second affirmed
that it is only under a federal system that the sentiment
underlying the [ nationalist] movement can be given effective
expression. Accordingly, the Constitution to be framed must
have regard to ‘a future development when India as a whole,
not merely British India, will take her place among the
Constituent States of the Commonwealth of Nations united
under the Crown’. Specific recommendations followed, but
as these were superseded by the proposals embodied in the
Act of 1935 they have ceased to possess anything more than
academic interest.! Far otherwise was it in regard to the
general principles enumerated above. They were accepted
and emphasized, as will be seen, in the Scheme ultimately
adopted by Parliament,

Before the Scheme was submitted to Parliament the whole

! The curious will find them, together with further details on the
whole subject, in Marriott, Z4e Englisk in India, p. 280f.
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subject had been meticulously discussed in a series of Round
Table Conferences (September 1930 to March 1933), which
were attended by Indian representatives, as well as by
English statesmen of all parties. The Government had
meanwhile (in 1931) announced the main lines of their
policy in a White Paper.! Three small Committees had been
sent to India to investigate and report upon the three sub-
jects of the Franchise, Finance, and the Indian States.?
After the third Session of the Round Table Conference, the
reconsidered and revised proposals of the Government were
embodied in a second White Paper® laid before Parliament.
A Joint Select Committee of Lords and Commons was then
appointed ¢ with power to call into consultation representa-
tives of the Indian States and British India’ to consider the
proposals. It sat under the Chairmanship of the Marquis
of Linlithgow, now (1938) Viceroy of India, and after holding
159 meetings it reported its approval of them.

Never, it can be confidently said, has any great Constitu-
tional measure been submitted to Parliament after more
prolonged, careful, and detailed consideration and recon-
sideration. The resulting Bill was piloted through the House
of Commons with great patience and skill by Sir Samuel
Hoare and in 1935 received the Royal Assent.

The Act of 1935, which reconstructs both the Central and
the Provincial Governments, rests on three main founda-
tions: (i) All-India Federation; (ii) Provincial autonomy;
and (iii) ‘ Responsibility with Safeguards’. All-India, the
Feudatory States as well as British India, is to be united
into a Federal whole. The units are to be formed of
(i) the Governor’s Provinces of British India, and (ii) such
Feudatory States as shall accede to the scheme. But the

! Cmd. 3972 of 1931.

2 Reports Cmd. 4068, 4069, and 4103 of 1932. A small Committee
headed by Sir Harcourt Butler had previously (1929) reported on the
relations between the Crown and the Indian Princes.

$ Cmd. 4268.
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All-India Federation cannot come into existence until the
Rulers of States representing at least one-half of the aggregate
population of the States, and entitled to at least half the
seats in the Upper Federal Chamber, have presented an
Address to the Crown praying for the establishment of the
Federation. Thus the key of the situation is held by the
more important Ruling Princes.

Assuming their accession, the Federal Legislature will
consist of two Chambers: the Upper (Council of State)
containing 260 members—104 representing the States and
156 elected on a high franchise to represent British India;
the Lower Chamber (Federal Assembly) containing 250
members elected by the Provincial Legislature of British
India, and 125 State representatives. The Executive will
be vested in the Governor-General, as representing the King-
Emperor, and he will act generally on the advice of a
Council of Ministers responsible to the Legislature. Certain
departments, however—Foreign Affairs and Defence—the
Viceroy will administer through Ministers personally and
exclusively responsible to himself, and in certain other
matters he may act otherwise than on the advice of his
¢ Responsible’ Ministers.

The machinery of the Central Government is (save for the
Federal element) reproduced in the autonomous Provinces :
the Governor will, in certain spheres, act (like the Governor-
General) on his own responsibility, but in most on that of
Ministers responsible to the Legislature, which in six of the
most important Provinces will be bi-cameral and in the rest
uni-cameral.

The Act also provides for the creation of a Federal Court,
whose chief function is to adjudicate in disputes between the
autonomous Provinces, and also (when the Federal Con-
stitution comes into existence) between the Indian States
with one another or with the Federation. The Federal
Court also possesses an appellate jurisdiction, being charged
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to hear appeals from High Courts in British India. An
appeal will, however, lie as of right in all cases to the Privy
Council. The Court has also certain advisory functions in
regard to the interpretation of Statutes. The Federal Court
inaugurated in December 1937 has begun to function under
its first Chief Justice, Sir Maurice Gwyer, an English lawyer
of varied experience and great distinction.

For the rest, the Act is not yet in full operation. The
new provincial Government and Legislatures came into being
in the same year. But not without a serious hitch. In
seven out of the eleven Provinces, including Bombay,
Madras, and the United Provinces, the Congress Party
obtained majorities and the Governors called upon the
majorities to assume office. They refused to form Ministries
unless the Governors pledged themselves not to use the
special powers conferred upon them by the Constitution.
A deadlock ensued ; and, though it has been temporarily re-
solved, it is only too likely to recur with Ministries belonging
to a Party pledged to work for the complete severance of the
British connexion. Experience of office may modify their
more extreme views, though the Congress, a rival and un-
official Representative body, is a power with which it would
be folly not to reckon.

The more important part of the Act of 1935 has not yet
(1938) come into being. It depends, as already indicated,
on the willingness of the Princes to come into the Federation.

Very great pressure has been put upon them to induce
them to do so at the earliest possible moment. But in each
case the Instrument of Accession is to be a matter of indivi-
dual negotiation between the Indian Ruler and the Crown.
That is not the only obstacle. If many of the Rulers are
mistrustful of Federation, so also is the Congress Party.
The Indian Congress dreads the prospect of being faced
in the Federal Legislation by powerful blocks of what it
derisively describes as ¢ Palace Nominees’. Accordingly, it
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insists, as a condition precedent alike to its own consent to
Federation and to the admission of the States, that the
latter should democratize their own Constitutions. The
States are at present for the most part autocracies, some of
them benevolent, some of them the reverse. If the wishes
of the Congress Party prevail they must all consent to
‘approximate to the Provinces in the establishment of re-
sponsible government, civil liberties, and method of election
to the Federal House .

It is safe to assume that the Government of India will
offer every encouragement to the recalcitrant States to fulfil
the conditions imposed by the Congress. For the moment,
however, the Constitution of 1935 remains a torso.

§ X. THE DOMINIONS.

The changes effected since 1925 in the Constitutional
position of the self-governing Dominions have been, if less
fundamental, not less significant than the revolution initiated
in India.

Troubles, political and financial, overtook our oldest colony,
Newfoundland,in 1932, and in 1933 the Dominion requested
the Imperial Government to send out a Royal Commission
to investigate the position. As a result, Newfoundland was
in 1934 temporarily reduced to the status of a Crown
Colony ; the Government was vested in a Governor, as-
sisted by six Commissioners (three of whom were specially
sent out from England), and the Colony was saved from
imminent bankruptcy by a 3-per-cent. loan guaranteed by the
Imperial Government. Since then, recovery, though not
rapid, has been steady, and is likely to be assisted by the
development, with the aid of British capital, of the paper-
making industry.

The status of Malta was also reduced. Having formerly
been self-governing, though not a ¢ Dominion’, the govern-
ment has since 1932 been vested in a Governor and an



Ixxvi INTRODUCTION

Executive Council of eight members. Cyprus, which was
formally annexed to the British Empire in 1914, was the
scene of serious disturbances in 1931 and was in consequence
deprived of its (mainly elected) Legislative Council. South-
ern Rhodesia was, on the contrary, endowed in 1923 with
Responsible Government, and though it has not yet been
promoted to ‘ Dominion Status’ (whatever that undefined
description implies) it possesses all the attributes of a
Dominion, and is, in fact, administered not by the Colonial
Office but by the Office set up in 1925 to deal with Dominion
affairs. Accordingly, Southern Rhodesia finds itself, in this
respect, in the august company of the Dominion of Canada,
the Commonwealth of Australia, the Union of South Africa,
and the Irish Free State. It was not, however, included in
the enumeration set forth in the Statute of Westminster, which
contains the nearest approach to a definition (if only ger
enumerationem) of Dominion Status to be found in British
Constitutional Law.

Whether the Irish Free State should properly be included
in that category is one of the many uncertainties attaching
to its present position. Having declined the invitation to
the Imperial Conference in 1937, Southern Ireland would
appear to be excluded by its own act—not an isolated act—
from the British Commonwealth of Nations. The whole
position in Southern Ireland is, indeed, too anomalous and
confused to make it worth while, at the moment, to attempt
to define with greater precision the constitutional relations
between that country and the British Crown and Empire.

It is not easy for the chronicler to see contemporary events
in true historical perspective. Yet it is safe to say that
few things affecting the British Constitution have happened
since 1925 comparable in importance with the change in the
relations between the Overseas Dominions on the one hand
and the Imperial Crown and Imperial Parliament on the
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other. Those changes were first announced in the Report
of the Imperial Conference of 1926 and, with certain con-
sequential amendments of the law, were partially embodied
in the Statute of Westminster of 1931.

The Imperial Conference is neither a legislative nor an
executive body, Nevertheless, it has come to occupy, in
the absence of any other body to which such functions are,
for the Empire as a whole, legally assigned, an exceedingly
important place in the Imperial Economy.

The Imperial Conference of 1926 met at a moment when
the current was running strongly towards disintegration. The
influence of South Africa and Southern Ireland upon its
deliberations was stronger than it ought to have been. But
in Canada also the conduct of British diplomacy since the
War had given some cause for dissatisfaction; moreover,
Canada’s demand for separate diplomatic representation in
foreign capitals, and the circumstances attendant upon the
conclusion of the Halibut Treaty of 1923, had revealed a
new temper in Canadian politics.

Consequently, it was deemed advisable at the Conference
of 1926 to devise a formula more precisely descriptive of the
Constitutional relations of Great Britain and the Dominions
than anything which had previously been reduced to writing.
Fortunately the Conference could command the service of
Mr. (the Earl of) Balfour, and to his acute brain and in-
genious pen the drafting of the essential parts of the Report
was due.!

The Conference declined the task of ‘attempting to lay
down a Constitution for the British Empire’: nothing was
to be gained by it. The Report proceeded:

¢ There is, however, one most important element in it,

' For more detailed treatment of the subject summarily treated in the
following paragraphs reference may be made to Marriott: Modern
England, pp. 466-8 (Methuen, 1934), and to Marriott, 74is Realm
of England, c. xxvi (Blackie, 1938).
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which from a strictly Constitutional point of view has now,
as regards all vital matters reached its full development—
we refer to the group of self-governing communities com-
posed of Great Britain and the Dominions. Their position
and mutual relation may be readily defined. Z%ey are
autonomous Communities within the British Empire, equal in
status, in no way subordinate one lo another in any aspect of
their domestic or external affairs, though united by a common
allegiance to the Crown and freely associated as members
of the British Commonwealth of Nations. . . . Equality of
status, so far as Britain and the Dominions are concerned,
is thus the root principle governing our inter-Imperial
relations. . . .

¢ But the principles of equality and similarity, appropriate
to status, do not universally extend to function. Here we
require something more than immutable dogmas.’

Of the specific recommendations of the Report, the first
concerns the Royal title, which was, by an Act passed in 1927,
amended to run as follows: ‘George V, by the Grace of
God, of Great Britain, Ireland and the British Dominions
beyond the Seas King, Defender of the Faith, Emperor of
India.’

The Report next proceeds to deal with the position of the
Governors-General :

¢In our opinion,’ it runs, it ‘is an essential consequence of
the equality of status existing among the members of the
British Commonwealth of Nations that the Governor-General
of a Dominion is the representative of the Crown, holding
in all essential respects the same position in relation to the
administration of public affairs in the Dominion as is held
by His Majesty the King in Great Britain, and that he is
not the representative or agent of His Majesty’s Government
in Great Britain or of any department of that Government.
It seemed to us to follow that the practice whereby the
Governor-General is the formal official channel of communi-
cation between His Majesty’s Government in Great Britain
and his Governments in the Dominions might be regarded
as no longer wholly in accordance with the constitutional
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position of the Governor-General. It was thought that the
recognised official channel of communication should be, in
future, between Government and Government direct.’

If, however, the Governor-General of a Dominion was no
longer to be the representative, agent, or nominee of His
Majesty’s Government in Great Britain, on whose advice
was the Constitutional King to act in appointing him?
That question was answered as regards Australia by the
following announcement issued, on December 2, 1930, not
from Downing Street but from Australia House: *‘His
Majesty the King, on the recommendation of the Right Hon.
J. H. Scullin, Prime Minister of Australia, has appointed the
Right Hon. Sir Isaac Alfred Isaacs to the office of Governor-
General for the Commonwealth of Australia.” This announce-
ment strikingly illustrated the Constitutional change effected
by a mere resolution of the Imperial Conference—a body
devoid of legislative competence. An Australian paper
described the incident as an ‘opportunity to sever the nexus
with the British Government’,

The opportunity, happily, was not taken. But the pre-
cedent set by Mr. Scullin—a precedent not likely to be
followed in Australia—was followed by General Hertzog,
Prime Minister of the Union ot South Africa, whe in 1936
recommended the appointment as Governor-General of
Mr. (Sir) Patrick Duncan.

The next matters with which the Report dealt were
connected with the operation of Dominion legislation: in
particular, His Majesty’s ‘powers of disallowance’ of the
enactments of Dominion legislation ; the reservation of
Dominion legislation for the signification of His Majesty’s
pleasure; and the legislative competence of the Imperial
Parliament (‘ the Parliament at Westminster’, as the Report
significantly termed it) and the Bominion Parliaments res-
pectively. The Conference wisely concluded in reference

to these matters that ‘the issues involved were so complex
130 f
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that it would be necessary to obtain expert guidance as a pre-
liminary to further consideration by His Majesty’s Govern-
ments in Great Britain and the Dominions’.

That expert guidance was obtained from a Conference
specially convened in 1929 and consisting mainly of lawyers
and permanent officials from the United Kingdom and the
Dominions.

The Committee of Experts made certain recommendations?
which formed the basis of the Statute of Westminster, enacted
in 1931.

In regard to ‘disallowance’, or the right of the Crown, on
the advice of Ministers of the United Kingdom to annul an
Act passed by a Dominion Legislature the Conference
agreed that it could no longer be exercised, although for
certain technical reasons the specific abolition of the right
seemed not to be advisable. Consequently the Statute of
Westminster contains no direct reference to this right, or
to the power hitherto exercised by Colonial Governors of
‘reserving’ assent to Bills passed by their several Legislatures
until they should have consulted and received instructions
from Whitehall.

Much more difficult and obscure, and at the same time more
practically important, was the problem of extra-territorial
legislation. In this matter the Statute of Westminster, follow-
ing the cautious and non-committal recommendation of the
Report, simply ‘declared and enacted that the Parliament
of a Dominion has full power to make laws having extra-
territorial operation’ (section 3).

The Statute (by sections 5 and 6) removed all doubts as
to the unfettered power of a Dominion Legislature to make
laws in relation to Merchant Shipping, and also repealed,
though only as regards future enactments, the Colonial
Laws Validity Act of 1865. That Act affirmed the principle
that an Act of a Colonial Legislature was not void, although

} Cmd. 3479.
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repugnant to the Law of England, wnless it contravened an
Act of the Imperial Parliament made divectly applicable to
the Colonies in question. The italicized words were held
to impair equality of status affirmed by the Statute of West-
minster. The Act was, therefore, repealed.

Equality was even more specifically affirmed by the re-
pudiation of the right of the Imperial Parliament to legislate
for a Dominion ‘otherwise than at the request and with the
consent of that Dominion (Preamble and section 4). But
the Expert Conference of 1929 was not allowed to forget, and
the Imperial Conference of 1930 reminded Whitehall, that
there are self-governing States in the Commonwealth of
Australia, and that even the Canadian Provinces have rights
which cannot be ignored. The rights of these units as well
as those of New Zealand were accordingly safeguarded by
sections 7, 8, and g of the Act.?

The question may well be asked: ‘What remnant of
Imperial unity survives the Act of 1931?’ The answer may
be found in the Preamble to the Statute. It runs thus:

‘Inasmuch as the Crown is the symbol of the free associa-
tion of the members of the British Commonwealth of Nations,
and as they are united by a common allegiance to the Crown,
it would be in accord with the established constitutional
position of all the members of the Commonwealth in relation
to one another that any alteration in the law touching the
Succession to the Throne or the Royal Style and Titles shall
hereafter require the assent as well of the Parliaments of all
the Dominions as of the Parliament of the United Kingdom.’

The Crown, then, is the only legal link that binds together
the several nations of the British Commonwealth, Will it
hold? That link has already snapped once. It snapped

! The question has been raised whether State and Provincial Rights
were effectually safegnarded. Western Australia in 1935 had reason to
think not. But the problem of the Relations of the Federal Governments
and their Component States is an exceedingly difficult one which is
already (1938) causing trouble in Canada, and may cause it elsewhere.
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when in 1776 the English Colonies in North America
attempted to distinguish between ‘a common Executive
Sovereign’ whose prerogative was acknowledged in each of
the seceding Colonies and the Imperial Parliament whose
jurisdiction they repudiated. Moreover, it is essential to
bear in mind that the symbolic Crown is worn by a Con-
stitutional King who is advised by responsible Ministers.
What if the advice tendered by his Ministers in Pretoria
contradicts the advice given by his Ministers in Ottawa, or
the advice given at Canberra involves executive action at
variance with advice given by Downing Street. Take the
vital question as to the right of secession. The skilful
phrasing of the paragraph in the Preamble ¢neither affirms
nor denies’, as Dr. Jenks has pointed out, ‘the disputed
right of secession.’! But what if South African Ministers
were to advise in favour of, and Downing Street against,
secession ? .

Apart from that particular and vital issue it is evident
that a single Executive responsible to half-a-dozen different
Legislatures must involve a condition of very unstable equi-
librium. The hope was that the strength of the structure
thus precariously erected might not be brought to the test.
To a peculiarly rigorous test it was, in fact, subjected in
December 1936. The result will be presently disclosed.

Meanwhile, the economic condition of the world after the
War induced an effort to strengthen the ties provided by
inter-imperial trade. It was hoped that the weakening of
the Constitutional links might thus be in some measure
counteracted.

The principle of Imperial Preference, already accepted by
the Dominions, was reaffirmed by the Conference of 1917
and 1918. By the Finance Act of 1919 introduced appro-
priately by Mr. (Sir) Austen Chamberlain, the principle was
at long last incorporated in the fiscal system of Great Britain.

Y Quarterly Review, July 1933.
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It was carried farther in the Safeguarding of Industries Act
of 1921, and two years later a special Imperial Conference
was summoned to deal with that matter and with the closely
related subject of Empire Settlement, which it was hoped to
encourage by an Act passed in 1922. The hope, unhappily,
was not fulfilled.

The policy of Preference also suffered a set-back in 1924,
and again in 1929, owing to the electoral misfortunes of the
Conservative Party. But the financial crisis of 1931 brought
a National Government into power, and with general approval
it carried through a fiscal revolution which entirely reversed
the Free Trade policy pursued by Great Britain since 1846.

In 1932 an Imperial Trade Conference met at Ottawa,
and a series of agreements was negotiated which gave a
considerable if insufficient impetus to inter-Imperial trade.
The fear that any gain to Imperial trade would be secured at
the loss of foreign trade has, in the meantime, been effectually
dispelled. *¢Opponents of the Ottawa Agreements, and of
the policy upon which they are based, are’, wrote Z%e Zimes,
‘accustomed to denounce them as advantageous perhaps to
our own economic interests, but certainly detrimental to
those of other countries and thus an obstacle to economic
appeasement. Their case is fanciful and cannot stand up
against the facts established by (Sir George Schuster’s)
analysis.!

Centripetal tendencies in the sphere of trade may, then,
it is hoped, counteract the centrifugal forces inherent in the
Statute of Westminster, and the policy which it embodied.

It is, however, satisfactory to record that from the exacting
test to which the new Imperial Structure was subjected in
December 1936 it emerged without damage.

Nevertheless, it were the height of folly to minimize the
gravity of the shock thus suffered by the Crown and the

1 June 4, 1938, commenting upon two remarkable articles by Sir
George Schuster in Z%e Times for ?une 3 and 4, 1938.
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Constitution. The shock was as sudden as it was severe.
The nation and the Empire had but lately manifested their
loyalty to the throne and their deep affection for its occupants,
by the simple yet deeply impressive celebration of the Silver
Jubilee of King George and Queen Mary. Further mani-
festations of affection were evoked by the death of the King in
January 1936 and by the accession to the throne of a Prince
of Wales who had endeared himself, as no other Prince had
ever done before, to all classes of his future subjects in the
insular Kingdom and throughout the Empire.

Before his Coronation, however, King Edward VIII
announced his intention of contracting a marriage which his
Ministers could not approve. By the King’s wish the
Dominions were consulted and were found to be in complete
accord with His Majesty’s responsible advisers in the United
Kingdom.

The King then executed an Instrument of Abdication; a
Bill giving effect to it was immediately introduced into the
Imperial Parliament ; the Dominions of Canada, Australia,
New Zealand, and South Africa pursuant to section 4 of
the Statute of Westminster, assented to its enactment; it
became law throughout the Empire. Edward VIII ceased
to reign; and at the same moment George VI became King.

Plans had already been matured for giving to the Corona-
tion of Edward VIII a special Imperial significance. Those
plans were carried out, under circumstances which added
peculiar solemnity to the occasion, at the Coronation of
King George VI and Queen Elizabeth. All the Prime
Ministers of the great Dominions attended it, not merely as
honoured guests, but as of equal status with the Prime
Minister of the United Kingdom. Moreover, the Coronation
Oath itself was amended to accord with the new Imperial
Constitution embodied in the Statute of Westminster.

*The importance of the Crown in our Constitution is not
a diminishing but an increasing factor. It increases and
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must increase with the development of those free self-
governing communities beyond the sea who are constitu-
tionally linked to us through the person of the Sovereign, the
living Symbol of Imperial Unity." Thus spake Mr. Balfour,
on the death of Queen Victoria in rgor. His prediction
has been precisely fulfilled.






CHAPTER 1

THE CLASSIFICATION OF CONSTITUTIONS

¢ Consider what nation it is whereof ye are—a nation not beneath the
reach of any point the highest that human capacity can soar to.'—
MiLToN.

‘ The difference of Commonwealths consisteth in the difference of the
Sovereign, or the person representative of all and every one of the
multitude. . . . When the representative is one man, then is the Common-
wealth a Monarchy; when an assembly of all that will come together,
then it is a Democracy or popular Commonwealth ; when an assembly
of a part only, then it is called an Aristocracy. Other kinds of Common-
wealth there can be none; for either one or moie or all must have the
Sovereign power entire.’—HOBBES, Leviathan.

To the study of English Institutions there are many
methods of approach. Of these the most obviously con-
trasted are the antiquarian and the political ; we may begin
either with the Germania of Tacitus and the Dooms of
Ethelbert, or with Bagehot's English Constitution and the
Reform Acts of 1832, 1867, and 1884.

It is desirable, therefore, to explain at the outset the
scope, method, and purpose of the chapters that follow.

I propose to attempt a brief description of the actual
working of the Constitution of the United Kingdom and
of the British Empire ; to sketch the historical development
of the various organs of Government—the Executive, the
Legislature, the Judiciary; to analyse the machinery and
discuss the functions of Local Government; and to define
the constitutional relations of the Mother Country and het
Colonial dominions and dependencies.
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Two preliminary questions present themselves. First:
What is a Constitution? and, secondly: To what general
category does the English Constitution belong? A ‘Con-
stitution’ is defined by Austin as ‘that which fixes the
structure of the supreme Government’; by Sir George
Cornewall Lewis as ‘the arrangement and distribution of
the Sovereign power in the Community, or the form of the
Government’.

Provisionally accepting these definitions we next inquire-
To what general category does the lnglish Constitution
belong? How are we to describe it, or classify it? Ac
cording to the time-honoured basis of classification a Con-
stitution must belong to one of three categories : it must be
either a Monarchy, or an Aristocracy, or a Democracy;
Sovereignty must be vested either in one person, or in the
‘few’ or in the ‘many’. To this merely quantitative classi-
fication Aristotle,to whom the terminology of Political Science
owes so much, added a qualitative or ethical differentia.
He begins, it is true, by accepting the merely numerical
differentia by which Governments are discriminated ac-
cording to the number of the rulers; the one, the few, or
the many. But this does not satisfy him. Almost imme-
diately he corrects the numerical by an ethical standard.
The ‘one’ may rule either for the common good, or for his
own selfish advantage : in the former case the Government
is a Kingship or Monarchy, in the latter a Tyranny. Simi-
larly, the Government of the ‘few’ may be either an
Aristocracy or an Oligarchy ; and that of the ‘many’ may
be either a Polity or a Democracy. Thus we obtain a
twofold classification : (1) normal Constitutions (6pfa) ; and
(2) deviation-forms, perversions, or corruptions (rapexfdoes).
Tyranny is the perversion of Kingship, Oligarchy of Aristo-
cracy, and Democracy of Polity. But even this does not
satisfy Aristotle’s analytical mind.

Democracy is commonly defined as a Constitution in
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which the masses are supreme ; Oligarchy as one in which
the Few are supreme. But how are we to describe a Con-
stitution in which the rich ruling in the interest of the rich
are in a majority ; is that a Democracy or an Oligarchy?
How are we to classify one in which the poor ruling in the
interest of the poor form a minority? In a word, is the
distinction to be quantitative or qualitative? Is it to be
based on the question of numbers or of wealth? After
prolonged discussion Aristotle decides that the question
of numbers is accidental, that of wealth is essential. Hence
Oligarchy is the rule of the rich, ruling in the interests of
the rich, be they few or many. Democracy is the rule of
the poor, be they many or few, ruling in the interests of the
poor. Nor can it be doubted that in this insistence on the
qualitative element Aristotle was pointing to a truth of
real importance.

‘The principle of classification adopted by Plato and
Aristotle has the merit’, as Mr. Newman, at once the most
subtle and the most profound of Aristotelian commentators
has pointed out, ‘ of directing attention to the %fos and aim
of constitutions as distinguished from their letter: we learn
from it to read the character of a State, not in the number
of its rulers, but in its dominant principle, in the attribute—
be it wealth, birth, virtue, or numbers, or a combination of
two or more of these—to which it awards supreme authority,
and ultimately in the structure of its social system and the
mutual relation of its various social elements. If they erred
in their principle of classification, it was from a wish to get
to the heart of the matter.”?

A modern critic may perhaps regard Aristotle as
tiresomely insistent on this question of classification of
Constitutions. But two things must be borne in mind.
First: that to the Greeks the Constitution was in very
truth the soul of the State; everything depended on it;

! Newman, Politics, i. 2a§.
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not merely public well-being but individual morality ; not
merely the Government of the State, but the daily life of
the citizen. Only in the Ideal State, that is in the State
with a perfect Constitution, could public and private morality
coincide : there only was the ‘good man’ identical with the
*good citizen’. ‘In the vaster States of to-day,’ once more
to quote Mr. Newman, ‘opinion and manners are slower
to reflect the tendency of the Constitution : in the small city
States of ancient Greece they readily took its colour. It
was thus that in the view of the Greeks every Constitution
had an accompanying 7%0os, which made itself felt in all the
relations of life. Each constitutional form exercised a
moulding influence on virtue : the good citizen was a differ-
ent being in an Oligarchy, a Democracy, and an Aristocracy.
Each Constitution embodied a scheme of life, and tended,
consciously or not, to bring the lives of those living under
it into harmony with its particular scheme.’

To the citizen of a modern State these are ‘hard sayings’,
and I dwell upon them only for an instant, partly to point
a moral, but mainly to suggest a contrast.

I pass on to notice the permanent influence of Aristotle
upon the terminology of Political Science. We cannot get
away from him if we would. ‘Monarchy’, ¢Aristocracy’,
‘Democracy '—the classification dogs us through the whole
history of political speculation. The philosophers of the
Middle Ages, despite Christian influences, were completely
under the spell. Thomas Aquinas, for example, is no less
typical and representative of the Middle Age than is Aristotle
of the ancient Greek world. In the De Regimine Principum,
‘the most popular and next to the Polsitics of Aristotle the
most authoritative political handbook of the Middle Ages,’’
we have the same already time-honoured basis of classifica-
tion. It is true that in the two last Books of the De Regr

' Plummer, KFortescue's Governance of England, p. 171.
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mine—generally regarded as spurious!—Constitutions are
classified as follows :—(x) Domigium Sacerdotale et Regale,
e. g. the Papacy ; (2) Dominium Regale Tantum or absolute
Monarchy; and (3) Dominium Regale et Politicum orx
‘limited’ Monarchy. For English students this latter classi-
fication, whether it is to be attributed to Aquinas or to a
later hand, has a special interest and significance. It is
closely followed by the great English publicist of the fifteenth
century, Sir John Fortescue. Thus in the De Laudibus
Legum Angliae Fortescue writes: ¢ A King of England can-
not at his pleasure make any alterations in the laws of the
land, for the nature of his Government is not only regal bu?
political? Fortescue almost verbally anticipates the language
of Hooker—writing in the last years of Queen Elizabeth,
and from Hooker it is in every sense an easy transition to
the gr