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PREFACE TO FIRST EDITION

Judge or no Judge, I shall be forced to write.
SIR JAMES FITZJAMES STEPHEN
He resolved to make the Bench a ‘ base of operations’ and

not a mere shelf’,
LESLIE STEPHEN, his biographer

Men like the late Mr. Justice McCardie and Sir William Clarke
Hall are rebuked, either when alive or later when dead, for having
done more than condemn their fellows to short or long terms
of imprisonment. . . . What are men of this type to do? Are
they to resign office and emoluments and write pamphlets, or
obtain a seat in the House of Commons ? . . . Public opinion
responds more immediately to judicial criticism of the law than
to any other criticism, and no humane magistrate can reasonably
be expected to be for ever silent on abuses which he might
otherwise be deemed to approve.

E. S. P. HAYNES !

THE outbreak of both wars of this century gave rise to much
enthusiasm for planning better post-war worlds. Those
who planned during the war of 1914 met with little success
when that war was over. Their successors during the war
of 1939 had even greater enthusiasm and undoubtedly better
prospects, for there is greater agreement that new ideas must
be tried. An unfortunate feature of the planning during the
war of 1939 has been the almost complete absence of planfling
for the post-war legal world. There has been no successor
to the great, but abortive, Haldane plan for the reconstruc-
tion of our legal system. The legal world survived the war
of 1914 almost untouched. Is history to repeat itself in this
respect ? From a lowly legal source this book sets out to do
something to prevent such repetition, to arousg interest and
1 More from a Lawyer’s Notebook, pp. 197-8. "
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vi CRIME AND PSYCHOLOGY

discussion by making numerous practical suggestions for the
better handling, in the post-war world, of those who may be
found guilty of crime.

Books written by those on the Bench, whether high or
low, are few, and there is undoubtedly a prejudice against
them. Two witnesses for the defence are cited above.
There is another. In 1792 Patrick Colquhoun was appointed
to the office of metropolitan magistrate. In 1795 he wrote
his famous Treatise of the Police of the Metropolis, which was
a dissertation on ‘ the various crimes and misdemeanours and
suggesting remedies for their prevention’. In his book
Colquhoun pointed out the many follies in the law and pro-
cedure of his day. He set out plans for reforms. This book
also tries to do both these things.

The war of 1914 provided much evidence that many cases
popularly but erroneously described as ‘ shell shock * could
be cured or helped through attention to the unconscious
emotional situation of the sufferers. From this experience
came the realization that many cases of breakdown in ordin-
ary life can be relieved by a similar approach. Then it was
but a short step to the belief that some cases of delinquent
conduct indicated weakness capable of relief by similar
methods. Thus the psychological treatment of delinquency
made great progress through discoveries during the war of
1914. But what one war encouraged another war severely
chetked. One result of the war of 1939 in criminal courts
was that it became more difficult to obtain assistance from
medical experts in psychology.

This book, therefore, is an inquest on the past, but also
a programme for the future.

There are many books by psychologists which include
réferences tq the relation of modern psychology to problems
of crime. Such books mostly expound psychological prin-
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ciples and then turn to explain how delinquents fit into them.
It is an innovation to offer a book on crime and psychology
written by a lawyer, whose daily task is to try delinquents
and to decide what is to be done with them. I am not
a psychologist, and such knowledge of psychology as I possess
comes mainly from experience with delinquents and from
reading. Instead of beginning with a wide knowledge of
psychology and trying to see how delinquents are examples
of its principles, I have studied delinquents and then turned
to psychology for assistance in dealing with them. Profes-
sional magistrates are the only men on the criminal Bench of
this country who have alone and without a jury to decide
whether those charged before them are ‘ Guilty’ or ‘ Not
Guilty >. Therefore they have responsibilities in relation to
delinquents which others do not have. This book is largely
the result of my experiences in court ; it deals with problems
that arise in deciding how to handle those who have been
found guilty, and also with some of the problems of criminal
trial.

In such psychological studies as I have been able to make
I have become the disciple of no particular school ; in fact,
I believe that I am inherently incapable of becoming any-
body’s disciple. It is my imnpression that the differences
between psychologists are more concerned with theory than
practice. Be this as it may, I have garnered help from all
schools, content with the knowledge that psychologists treat-
ing delinquents rarely limit themselves to any particular
method. As this book is written by a magistrate, it cannot
show blind optimism and enthusiasm, but happily a realiza-
tion of the limitations and difficulties of psycho-therapy in
practice is in no way inconsistent with a genuine belief in
the merits and utility of psychology in relation 4o those guﬂty
of delinquent conduct.
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In this book are many criticisms of our law and procedure,
but I have written it without any desire to belittle the real
merits of our system of criminal justice. The legal Adam is
still sufficiently strong within me to make me prefer the
English criminal system, with all its defects, to any other.
I should certainly prefer to be tried in England than else-
where if charged with a crime that I had committed, or with
one of which I was innocent. Whether if guilty, I should
prefer to be sentenced by an English court, I am not so
certain. My attitude to English criminal law and procedure
is that of Cowper to England itself : ‘ With all thy faults
I love thee still.” In such a book as this it is not possible
to avoid some discussion of weaknesses in the higher courts.
As I am on the lowest rung in the judicial ladder, I would
explain that an awareness of weaknesses at Assizes and
Quarter Sessions is not incompatible with respect for those
who administer justice there. I have just as much respect
for them as those, perhaps happier, lawyers whose admiration
for English criminal justice is not tempered by a belief that
big reforms are necessary.

It is improbable that, if any experts in psychology read
this book, they will fully approve my attempts to handle
psychological theories. I shall be content if they are moved
to say of this lawyer’s book what Dr. Johnson said of a
woman preaching : ‘It is like a dog’s walking on his hind
legs? " It is not done well. But you are surprised to find
it done at all.” I must, however, meet one likely criticism.
Here and there this book has too many quotations. But
as I am not an expert in psychology, it seemed better, and
more honest, to quote from authorities freely than to
give clumsy, and probably inaccurate, summaries of what
I have learneg from them. I wish to thank all the authors
and pyplishers of the books from which I have quoted.
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I desire particularly to thank the following for giving
permission :

Messrs. Little, Brown and Company: Crime and Fustice, by
Sheldon Glueck

Yale University Press and Oxford University Press : New Light
on Delinquency and Its Treatment, by Dr. William Healy
and Dr. Augusta F. Bronner

W. W. Norton and Company, Inc., and George Allen and Unwin,
Ltd.: A History of Medical Psychology by Dr Gregory
Zilboorg and Dr. George W. Henry

The Commonwealth Fund, New York, and Oxford University
Press: Insanity as a Defense in Criminal Law, by Henry
Weihofen

University of London Press, Ltd.: The Young Delinquent, by
Cyril Burt

Jonathan Cape Ltd.: Diagnosis of Man, by Kenneth Walker

The Hogarth Press and the Institute of Psycho-Analysis: The
Unknown Murderer, by Theodor Reik; also A General
Selection from the Works of Sigmund Freud by John Rickman

Kegal Paul, Trench, Trubner & Co., Ltd.: The Psychology of
C. G. Fung, by Dr. Jolan Jacobi, and Modern Man in Search
of a Soul, by C. G. Jung

W. W. Norton and Company, Inc., and Chapman and Hall, Ltd. :
Personality in Formation and Action, by Dr. William Healy

George Allen and Unwin, Ltd. : The Dilemma of Penal Reform,
by Dr. Hermann Mannheim; The Way to Fustice, by
Heber L. Hart, and The Criminal, the Judge and the Public,
by Franz Alexander and Hugo Staub

Williams and Norgate, Ltd.: What we Put in Prison, by Dr.
G. W. Pailthorpe

Lindsay Drummond, Ltd.: The Criminal in Society, by Hefiry
T. F. Rhodes

The Macmillan Company, New York : Delinquents and Criminals,
by Drs. W. Healy and A. F. Bronner

Macmillan and Co., Ltd.: Brief Life, by Cecil Whiteley

Gratitude is also due to those invaluable institutions, the
Tavistock Clinic and the Institute for the Scientific Treat
ment of Delinquency, both for their prolonged kelp in diffi-
cult cases that I have had to deal with in court and fog their
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permission to include in this book extracts from reports sent
by them to me in some of the cases dealt with in the following
pages.

During the first writing of this book I received much help
from my friend Dr. A. McLeod Fraser. We had many
discussions on points where his experience as a medical
psycho-therapist and mine as a magistrate came into contact.
When the book was finished, he and Dr. Rosalind Vacher
read it through most carefully, with the result that many
corrections were made. Then came a long interval during
which I continued studying. After some time I came to the
conclusion that the book must be re-cast and entirely re-
written. This was done, and in its new form it was read
by Dr. Edward Glover, who has added to my debt to him
by contributing an Intraduction. My most sincere gratitude
goes out to these doctors. I could not have managed with-
out their help, and I fully realize that they could ill spare the
time that they gave to this book. None of them is in any
way responsible for the book or for any statement in it.
In countless instances I gratefully accepted their advice,
but in some others I was headstrong, and each of these
helpful doctors will probably disagree with parts of the
book.

The many cases described in this book come from several
metropolitan courts, but mostly from South-Western court.
A1l the probation officers with whom I have worked have
been most helpful, both in dealing with these and countless
other cases and in co-operating in collecting the facts in the
cases here described. I thank them all, but in particular
my friend and helper Mr. Arthur Shields, senior probation
officer at South-Western court from 1934 to 1941. He was
always entfusiastic for trying to cure criminals through
psychglogical treatment. His patience and understanding
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were unlimited, and in the early days of the preparation of
this book he gave me invaluable help.

The work of magistrates is done in public, but modern
methods of reporting in the newspapers that are most read
are such that the public is not given any real impression of
the work that magistrates do, or of the policy that they adopt.
Magistrates may day by day pursue old-time methods of
dealing with delinquents, make inadequate inquiries about
them, send many young people to prison and talk to delin-
quents in technical language which they cannot possibly
understand ; or magistrates may employ modern methods,
seek to cure rather than to punish as many delinquents as
possible, and talk to them in easy language that they will
understand. In either case the public will not be told.
Newspapers with large circulations seem interested only in
individual cases that they can interpret as ‘a story’, or
whenever possible as ‘a sensation’. Such reporting can
provide no ground for estimating the value of the work of
any magistrate. I hope that this book gives a true impression
of the work that I have tried to do; and will destroy the
caricatures of this work that have from time to time been
given to the newspaper-reading public.

NOTE TO FIFTH EDITION

The demand for this book has followed me into my
retirement from the London courts. What I wrote during
the war of 1939 will, I hope, remain of value to those who
work in our criminal courts, or are interested in them. The
book has been brought up to date.

April 1948 C.M.
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INTRODUCTION TO FIRST EDITION

WHETHER he is aware of it or not, Claud Mullins has
played an honourable part in a revolution which began at
the close of the nineteenth century, and despite many set-
backs is still gathering momentum. The discovery that
man’s mind, and consequently his behaviour, is activated
by forces and regulated by mechanisms of which he is
totally unaware was at first received with incredulous and
abusive opposition : only after it had been demonstrated
that by acting on these assumptions it was possible to cure
or alleviate a variety of mental disorders did opposition
give place to a reluctant tolerance. Even so, the ‘ uncon-
scious mind ’ was, and in many quarters is still regarded
as a medico-psychological curiosity having little bearing
on the lives of ordinary men.

Gradually the application of psycho-analytical principles
(from which, directly or indirectly, most forms of modern
clinical psychology derive their strength) to non-medical
fields led to the conclusion that there is no variety of human
behaviour, individual or social, that cannot be illuminated
by understanding of man’s unconscious mind. Art and
literature, sociology, anthropology, philosophy and religion
were in turn subjected to the unsolicited attentions of
research students, confident in their belief that what governs
the mind of man must of necessity be expressed also in
the institutions he has created. During this period of
reconnaissance the Faculty of Law stood aloof and apparently
impregnable. For a time indeed it was scarcely assaileda
A few articles dealing with the unconscious mdtivations of
criminal conduct had appeared in obscure technical joufnals :

2 : xiti
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and of course the ‘ McNaghten Rules ’ remained, a discon-
certing legacy from a non-psychological epoch, to remind
Jjudges that the writ of Reason does not run unchallenged
in their courts. But until very recent times the Law, secure
in the conviction of its own sanctity, continued to carry out
undisturbed its twin functions of preserving the structure
of society from the depredations of individuals and of pro-
tecting the established rights of the individual from en-
croachment by society. The revolutionary conception with
which the Law was about to be faced was simply that these
reciprocal functions can be more efficiently and humanely
performed if the more superstitious and retributive of legal
sanctions are replaced by unprejudiced examination and
treatment of the (conscious and unconscious) causes of law-
breaking.

Now however little honour pioneers may gather in their
own country, they have at least the satisfaction of knowing
that they cannot justly be regarded as downright interlopers,
Greater hardihood is demanded of those who, like the
author of this courageous book, are bold enough to import
into their own professional field the more unpopular find-
ings of an alien science. Not only did Mr. Mullins possess
the requisite hardihood, he had sufficient patience and
conviction to apply these findings in the face of unqualified
disapproval and criticism, until, as this book shows, he
had justified beyond question his breakaway from the tradi-
tions of one of the most conservative professions. Mr.
Mullins was not indeed the first lawyer to accept with
enthusiasm the teachings of modern psychology, but he
was the first magistrate in this country to apply them
systematically in ordinary police-court work. This fact
deserves t¢ be recognized, and it is right that psychologists
should be amongst the first to pay tribute to his achievements.
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The present volume is itself an outstanding achievement.
When the author came to record his experiences, he made
the disconcerting discovery that there are no satisfactory
popular books on the psychology of the unconscious, or,
at least, none that would serve as a preamble to his own
presentation of a new forensic psychology. With char-
acteristic audacity he proceeded to write his own preamble.
Those who are familiar with the disputes that divide the
various ‘ schools ’ of clinical psychology will best appreciate
the risks the author ran by so doing. No doubt the psycho-
logically instructed reader will find much to criticize in his
presentation; for Mr. Mullins hankers after eclecticism,
and the psychological eclectic usually ends by alienating
most of the authorities from whom he quotes. But this
should not be allowed to obscure the fact that Mr. Mullins
has accepted and understood more of the basic findings of
modern clinical psychology than the great majority of mental
specialists in this country. Psychologists may admire or
disapprove of his effrontery, but the remedy lies in their
own hands; they should set about writing good popular
text-books.

In yet another respect the author conforms to the stan-
dards of a good revolutionary. He is patently a good
conservative, keenly aware of the fact that the aims of the
law are not and never can be identical with those of medigal
psychology. The Law court cannot become the exclusive
preserve of the individual psychologist for the simple
reason that it is itself a product of the inevitable and un-
ending conflict between the instincts of the individual and
the needs of the group. Mr. Mullins discusses the idea of
reducing this conflict by incorporating official psychologica]
‘ panels ’ in the service of the courts. So long as the law
exercises punitive powers, this would not be a very desirable
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state of affairs. It is important that the respective spheres
of operation of the law and of medical science should be
strictly delimited. The réle of the physician should remain
that of an expert in servitude only to his own diagnostic
and therapeutic ideals. He should at all times, except with
the consent of the patient or under legal duress, preserve
the traditions of medical discretion. In these days when
plans for wholesale post-war ‘ reconstruction ’ are as plenti-
ful as blackberries, it is well that these traditions should not
be forgotten. Already the successful application of psycho-
logical ‘ selection tests ’ to the totalitarian needs of the army
threatens to influence post-war organization of civilian
health services. There is in fact more than a risk that the
psychological specialist of the future may be called on by
non-medical government departments to adjudicate on the
normal citizen’s vocational suitability. And it would be
a short step from this to compel officially appointed medical
psychologists to make a daily practice of breaking their
professional oaths at the behest of courts of law. With all
due respect to Mr. Mullins, I would prefer even the dis-
advantages of trial by jury. Psychological diagnosis and
treatment (or prevention) of social derangement, and
psychological assessment of normal individuals in the
interests of the State, are ‘clear different things’. The
w'most vigilance is necessary to prevent psychological
specialists exercising authority over the lives of normal
individuals. And as readers of Mr. Mullins’s book will
learn, the dividing line between the normal person and the
delinquent is often a narrow one.

EDWARD GLOVER



CHAPTER 1

SOME PRINCIPLES OF MODERN
PSYCHOLOGY"*®

The criminal has been regarded as sinner, moral reprobate,
or anthropological monstrosity, or has been explained away as
a by-product of social conditions without much individual signi-
ficance. . . . Neither individual nor society is the ultimate end
of the investigation. It is the relation subsisting between them
at any given time which is the real subject matter. . . . A man’s
psychological attitude is basically determined by the relation
between individual and community. . . . The value of the
psychological approach cannot be overestimated. The essential
point is that the reaction of individual and environment produces
a psychological attitude.

HENRY T. F. RHODES ?

MODERN PSYCHOLOGY teaches that there is a part
of our mind of which we are ordinarily not aware which
has a profound effect upon us in that it may influence our
thoughts, our beliefs, our characters, our emotions, and our
behaviour. ‘Our mind is like an iceberg of which only
one small part, the conscious, is above the surface.” 2 In
the larger part below the surface, that is below the level
of consciousness, thoughts, feelings, wishes, and impulses
may be active and have an influence upon us.

In itself this is ancient knowledge. In a book, A Historyeof
Medical Psychology,* it was stated that ‘ medico-psychological

1 It is obviously not possible for a lawyer, untrained in psycho-
logy, to expound the teaching of modern psychology completely
or in great detail. The object of this chapter is to refer to such
psychological principles and to give such examples as will pave
the way for an understanding of the utility of psychology in con-
nection with delinquency.

2 The Criminal in Society, pp. 14-15.

3 Dr. J. R. Rees, late medical director of the Tav®tock Clinic.
The Health of the Mind, p. 26.

¢ By G. Zilboorg and G. W. Henry, p. 32.

1
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ideas are found in the literary monuments of ancient India’, in
the Vedas, which were composed between 1000 and 2000 years
B.C. Platowrote abouttheunconscious influence of experience
and atmosphere on human character and conduct. Thus:

We would not have our guardians [ruling class] grow up amid
images of moral deformity, as in some noxious pasture, and there
browse and feed upon many a baneful herb and flower day by
day, little by little, until they silently gather a festering mass of
corruption in their own soul. . . . Then will our youth dwell
in a land of health, amid fair sights and sounds, and receive
the good in everything ; and beauty, the efluence of fair works,
shall flow into the eye and ear, like a health-giving breeze from
a purer region, and insensibly draw the soul from earliest years
into likeness and sympathy with the beauty of reason.!

Even some of the distinctive ideas and methods of Sig-
mund Freud are suggested in some passages of Plato. ‘ My
art’, declared Socrates, according to Plato, ‘is like that of
midwives, but differs from theirs, in that I attend men and
not women, and I look after their souls when they are in
labour, and not after their bodies.” There is definitely
a psycho-analytical ring in what follows :

The triumph of my art is in thoroughly examining whether
the thought which the mind of the young man brings forth is
a phantom and a lie, or a fruitful and true birth. And like the
midwives, I am barren, and the reproach often made against me,
that I ask questions of others and have not the wit to answer
them myself, is very just. The reason is, that the god compels
me to be a midwife, but does. not allow me to have children.
S¢ I myself am not at all wise, nor have I any invention or child
of my own to show, but those who, talk with me profit. . . .
It is quite clear that they never learned anything from me ; all
that they master and discover comes from themselves. . . .
Dire are the pangs which my art is able to arouse and to allay
in those who consort with me, just like the pangs of women in
childbirth. . . . For I have actually known some who were
ready to bite me when I deprived them of a darling folly.2

1 Republic: Book 3, 401 ; Jowett’s translation.
% ‘ Yheaetetus,’ 150 f. This extract is taken from Sir Richard
Livingstone’s Plato ; Selected Passages, pp. 19-20.
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There is much here that will be familiar to those who
understand the principles of psycho-analysis and the reac-
tions that are sometimes shown by patients undergoing
psycho-analysis. Indeed, the words ‘all that they master
and discover comes from themselves ’ constitute the essence
of most modern psycho-therapy. But ancient though these
ideas are, it has been only in recent decades that sustained
efforts have been made to study unconscious factors and by
understanding them, to modify their influence where they
have wrought harm.

One of the fundamental maxims of modern psychology
is that what has been forgotten or repressed, or experienced
only in the unconscious, is not obliterated. The belief of
Freud that nothing is forgotten, in the meaning of being
obliterated, has been challenged by other psychologists,!
but there is no need for us to enter into this controversy,
since for our purpose it suffices that much that has passed
beyond memory, and much that has never been recorded
in it, remain in the unconscious and can be powerful factors.
There are, of course, various depths in the unconscious.
It is a common experience of us all that what has been
forgotten can often be recalled by an effort of will, or by
some resumed contact or association. Such experience
illustrates the working of what is termed the pre-conscious.
But some impulses, ideas, and emotions, especially those
which are the most important and primitive, are incapable
of becoming conscious, usually because of the mentally pain-
ful conflict to which they give rise ; they are barred from con-
sciousness by a process known as unconscious repressxon

This unconscious system of the mind is in constant
operation, in sleep as well as during the daily round, and
it is of supreme importance to realize that what has been
repressed can exercise a powerful, and often a harmful,
influence on health, both physical and mental, and also on
conduct. Such mﬂuence is, of course, not reahzed either
by the sufferer or by those around him. .

1 e.g. by Dr. Rudolf Allers in his challenging book, The Suc-
cessful Error, p. 4.
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Therefore the purpose of psycho-therapy is to restore to
health those whose lives are being adversely affected by
their unconscious conflicts. This is done by helping them
to gain an insight into the causes of their condition. When
faulty repressions giving rise to mental symptoms are cor-
rected, the emotional tension is released. It is only as
a man ‘is brought to recognize the parts of his experience
and the dynamics of his life with which he has lost contact
that he comes to realize that his problem is within his own
personality *.1  Psycho-therapy practises the art of leading
afflicted people to retrace their steps, so that by re-experi-
encing what has hurt and lain unconscious and by ventilating
unconscious conflicts that are still active, they can secure
release from the ill effects of both. Psycho-therapy seeks
to trace back to its origin the symptom that has caused
breakdown, to ascertain why mental pain and conflict arose
and why they have persisted in such strength.

Some modern psychologists maintain that our minds are
more than the repositories of experiences and that they are
the repositories also of inherited instincts. They claim that
just as our bodies do not really begin at conception, but
are endowed with the physical characteristics of many
generations of ancestors, similarly our minds are endowed
with the experiences and instincts of previous generations.
In this view a new-born child is in fact an elderly being,
both physically and psychologically.  The collective un-
conscious is the mighty spiritual inheritance of human
development, reborn in every individual . . . constitution ’,
wrote Dr. C. G. Jung, who also maintained that our dreams
are sometimes ‘ manifestations of the collective unconscious
which, going beyond the individual conflicts ’ of the dreamer,
become involved in ‘ the primordial experience of universal
human problems’.? This view is much disputed among
modern psychologists. Thus Alfred Adler, founder of the

‘1 The New Psychology and the Teacher, by Dr. H. Crichton
Miller, p. 139.

2 The Psychology of C. G. Fung, by Dr. Jolan Jacobi, pp. 33
and 69.
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school of Individual Psychology, firmly denied the existence
of an ‘inherited unconscious *.? But Adler was reluctant
to accept heredity in any form. What can be said without
fear of dispute is that just as constitutional factors affect
a man’s physical development, there are constitutional
factors which affect the development of the human mind.
There is a psychological predisposition which constitutes, as
it were, the soil in which the seed of mental conflict may
later develop. Further than that we have no need to go, since
the problem of inheritance has but little practical bearing on
the subject of this book.2 No psychological report that I
have ever received about a delinquent has suggested atavistic
causes of his behaviour. Characteristics of remote ancestors
may in fact have influenced the delinquent, and I have often
suspected that this must have been the case, but magistrates
work in criminal courts, not in scientific laboratories.

Both our bodies and our minds develop slowly from small
beginnings. Experience, like inheritance, begins before
birth. During a normal pregnancy the child-to-be has
every need satisfied. It is undisputed that the child’s
physical body can be injured or maldeveloped if the mother
does not consume sufficient quantities of food containing
the chemicals needed by the unborn child. Many psycho-
logists claim that emotional experiences of the mother during
the later stages of pregnancy can also affect the child in
that such emotional experiences may also affect the quality
of the nourishment that reaches the child in the womb.
Some support for this view has come from non-psychological
sources. For instance, when during the war of 1939 %ir
raids on the civilian population of our cities began, Dame
Louise Mcllroy (a well-known physiologist and gynaecologist
and not a psychologist by profession) pleaded for the more
intensive evacuation of expectant mothers from danger
areas on the following ground :

What children, born in circumstances fraught with terror fo 3
the mother, to say nothing of the physical dangegs associate

1e.g. Social Interest, p. 148.
2'This problem is dealt with in my book, Why Crime ?
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with air raids, will be like in later life, if they do survive, it is
not difficult to imagine. We still come across cases of abnor-
malities in individuals born during the last war. . . . Fear
is one of the most deadly enemies in obstetric practice.!

I had before me in court some delinquents, physically
normal, whose delinquent conduct was explained by medical
experts, and sometimes by experienced police officers, as
the indirect consequence of the fact that they were born
during air raids of the war of 1914. Naturally it was
impossible to test these explanations scientifically, but even
allowing for an ample margin of error, it is probable that
there were many such cases during the war of 1939.
Happily, owing to the character of most of our people, the
number of children born in air raids who are adversely
affected in their psychological development to any serious
extent is probably but a small proportion; for where
no undue fear was felt, either by the parents or by those
around the child, all was likely to be well with the child
if its body escaped injury. But since 1943 our criminal
courts must have had to deal with many who were not
so fortunate. In fact, both for mothers and babies fear
during air raids was an even greater danger than bombs.
For present purposes air raids and bombs are merely
instances of the possible effects on newly born children of
experiences, physical or psychological, coming to the mother
during pregnancy or confinement.

Some schools of psychological thought maintain that
birth can originate unconscious experience which may
have results in later life.2 This was brought home to me
when I was once discussing a man with an analytical psycho-
logist, in general a follower of Freud’s teaching. This man
had a harmless form of claustrophobia in that he hated any
complete enclosure of the head or any undue pressure on

1 In a letter to The Times, 2 July 1940.
*2In Freud’s book, Inhibitions, Symptoms and Anxiety
(pp. 103-5),%nd in his undelivered New Introductory Lectures
on Psycho-Analysis (pp. 115 et seq.), Freud challenged the view
of Otto Rank that birth traumas were a universal cause of neurosis.
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it. He hated wearing a gas mask and would have been
panic stricken had he put on a diver’s helmet; he even
disliked it if a child sat on his head. This, I believe, is
no unusual condition. The explanation given to me was
that the condition probably originated in a difficult passage
of the head at birth. Such a theory sounds at first fantastic,
but once it is accepted that the mind receives impressions
apart from consciousness, the theory seems at least possible.
Happily for the man in question, he had been brought up
wisely from the psychological point of view, but had his
natural aggressive instincts been unduly repressed or over-
inhibited, then his form of claustrophobia could have
resulted in a severe and even a crippling condition, which
nothing but prolonged psycho-therapy could have relieved.
Even under the most favourable circumstances birth
brings the earliest of a child’s major anxieties. Apart
from physical dangers, the separation from the mother
involves a loss of security. With birth begin both conscious
and unconscious feelings of being thwarted ; what psycho-
logists term frustration has begun. The child is no longer
supreme. The comparative security, quiet, and content-
ment of existence in the womb have given place to interfer-
ence, risks, and the disappointments of human activity.
From its earliest days a child is occupied with the fulfil-
ment of instinctive urges ; ‘for a time it remains supremely
egocentric. But training begins almost at once and each
step in this can have psychological consequences. There
come a succession of new experiences, many of which are
very disturbing to the child, but the love and care that it
receives strengthen its sense of security and well-being.
Gradually more and more adjustments have to be made,
and these are far from easy for the child. Regularity in
feeding, cleanliness, and so on, must involve restraints on
primitive feelings. Intense anxiety, of great importance in
later development, may arise if there are difficulties in breast
feeding or even when feeding is not given whensit is desired.
Weaning is ordinarily a most anxious time for the child as
well as for parents. At such times feelings of aggression
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are stimulated in every child. Dr. Money-Kyrle maintained
that it is the human child’s helplessness, even more than
the relatively long period of his dependence, that is significant
in the story of mankind. When a human child is hungry,
‘ he can only scream. This is the sole mechanism for the
fulfilment of his needs he is endowed with. . . . Inevit-
ably, therefore, he will be more subject than other young
animals to fits of panic and impotent rage, which will leave
a permanent impression.’ * 'This may be the reason why
man is more aggressive than other animals.

If these almost innumerable crises in the life of a young
child are not wisely handled, there may be at any time
a stimulation of aggressive feelings which can influence
either health or conduct. Thus if a parent treats a child
roughly when its rages are inconvenient, there may be
dangerous consequences in the child’s later life. To en-
deavour to suppress childish rage, without understanding
that it is perfectly normal and healthy, may make a child
fearful and may create in the child a harmful feeling of
guilt. Any such undue repression of natural feelings
hampers growth. This does not mean that attempts to
divert a child’s rage to something more constructive are
in any way to be deprecated. On the contrary, the extreme
form of modernism in education which asserts that children
should always be allowed to express themselves is harmful ;
every child needs to feel secure, and this necessary feeling
of security is intensified by moderate and understanding
attempts by adults to divert aggression and rage into useful
paths. A healthy child begins life with L’état c’est moi as
its motto, but if a child is not brought up so as to be prepared
for the time when it must realize that it is not the centre
of the universe, then severe emotional stress in later life
may result. Thus both the child in an ultra old-fashioned
school and a child in a self-styled progressive school can
suffer from psychological strain at any time in later life.

* The natugal aggressiveness of a child can develop into
initiatjve, ability to surmount obstacles, emotional independ-
1 Superstition and Society, p. 115.
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ence, and healthy self-assertion. The child unduly sup-
pressed may suffer from a lack of initiative and self-assertion ;
it may become the tool of the evil leader. The over-
indulged child, and particularly the child whose parents
or teachers alternate between indulgence and scolding, may
fail just because it has never learned the advantages of
obedience to the essential demands that life makes. In
either case there will probably arise conflict between buried
impulses and the requirements of everyday life. In either
case illness or crime may be a belated consequence.

Most people, especially the parents of young children,
believe that children are happy in their early years, but
they are unwise if they ignore the other side of the picture
of childhood. Professor C. W. Valentine gave under the
title The Psychology of Early Childhood the results of his
‘almost daily observations of his own five children over
a period of some twenty years ’, and also of similar observa-
tions made by his former pupils and other psychologists.
His conclusion was °that periods of contentment and
apparent enjoyment were far more frequent than displeasure,
even during the first few months, however much more
vociferously the latter might be expressed ’.  When I asked
a practising psycho-analyst his opinion of this conclusion,
he criticized it on the ground of optimism and poor
observation’. Most grown-ups, and particularly parents
of young children, are inclined to forget all unpleasant
experiences in their own early lives. They forget the
anxieties, terrors, and nightmares which haunted their early
childhood. Children undoubtedly suffer terribly at tifhes
during these years, and parents often feel powerless to
comfort them and bring them to reason. None the less,
I feel bound to agree with the conclusion of Professor
Valentine. I believe that it is reasonable to believe that
childhood shows a big balance of happiness, however unreal
it may be to ignore the other aspect.

But there is one prevalent idea which moderpn psychology
compels us to abandon ; it is mere sentimentality to Relieve

1 pp. vii and 92.
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that children feel undiluted love for their parents or any one
else. Even towards its mother a baby feels both love and
hate. There is love when needs are satisfied, but there
may well be hate when satisfaction is refused. 'The resulting
fusion of love and hate is technically described as ambi-
valence, which Freud characterized as ‘a fundamental
phenomenon of our emotional life’.? Another authority
stated that ‘love and hate are struggling together in the
baby’s mind ; and this struggle to a certain extent persists
throughout life and is liable to become a source of danger
in human relationships’.2  Unconscious conflicts of this
kind can produce a sense of guilt, for guilt is likely to arise
when hatred is felt towards those for whom there is also
genuine love.

And to be wroth with one we love,
Doth work like madness in the brain.®

If such conflicts cannot be resolved, if children cannot
from time to time express some of their real feelings, both
polite and impolite, to those nearest to them, then they
can become bottled-up, and this is dangerous, because in
psychology, as in chemistry, undue pressure in a confined
space may result in explosion. It has also to be remembered
that young children suffer from a lack of means for self-
expression in the interval between the yelling stage and
the stage when words can be adequate. A wise upbringing
enables a child to survive these strains and to become in-
creasingly fitted to cope with life and to take his natural place
irethe community. But some children become solitary and
inhibited because, through either suppression or indulgence,
a true relationship with their parents is never developed.

1 Totem and Taboo, Penguin edition, p. 208.

2 Melanie Klein in Love, Hate and Reparation, p. 6o.

3 From ° Christabel > by Coleridge ; quoted in Mrs. Melanie
Klein’s contribution to Love, Hate and Reparation. Other com-
mon sources of ambivalence are where the only child suddenly
finds that thére is a brother or sister, or when the grown-up son
or dawghter has to look after an elderly parent. In both cases
love and hate are sometimes strong.
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Much of the conduct of children which adults are apt
to regard as deliberate naughtiness is in fact an unconscious
rebellion against the standards set for them, or against the
immediate circumstances in which the children are placed.
When, for instance, the evacuation of children took place
in the early months of the war of 1939, there was a remark-
able amount of bed-wetting amongst the younger children.
The journal of the National Association of Probation Officers
stated at the time that 600 cases of bed-wetting are reported
from one small county area’;! both enuresis and delin-
quency are linked with emotional unhappiness and a sense
of insecurity. This is an established fact. Countless hos-
tesses were inconvenienced, to say the least, by this develop-
ment, but the children who lived with, or who could quickly
be put in charge of, those who understood the reason for
the bed-wetting, recovered much more quickly than children
who were blamed or punished. Children wrongly handled
for bed-wetting may easily become later on problems that
magistrates have to deal with.2

To some extent similar principles apply to adolescents
and adults. After childhood come two major events in
human life when physical and psychological changes can
result in conduct directed by unconscious forces. These
are adolescence and the climacteric, popularly spoken of
as the change of life. At both times the human body
undergoes definite alterations and the mind experiences
psychological strain. Both when adult sexual powers emerge

1 Probation, December 1939, p. 113.

3 Dorothy Burlingham and Anna Freud, the latter a daughfer
of Sigmund Freud, published in Young Children in War-Time the
valuable results of their experience with three nurseries for babies
and young children affected by air raids, but not severely injured
in body. They found that ¢ London children were on the whole
much less upset by bombing than by evacuation to the country’
(p. 41). They stated that ‘it is a common misunderstanding of
the child’s nature which leads people to suppose that children will
be saddened by the sight of destruction and aggression. . . .
Children between the age of 1 and 2 years . . .are passing

through a stage of development where destruction and aggrassion
play one of the leading parts ’ (p. 29).
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and when they slowly fail difficulties of character and
behaviour may arise, the gravity of which is decided, not
so much by the physical conditions as by the unconscious
emotional state. During both adolescence and the change
of life strong forces are generated in the unconscious,
which may result in an absence of self-control ; the degree
of self-control will depend upon the wisdom, from the
psychological standpoint, of the life that has been led.
Those at either stage of life sometimes behave in a manner
which cannot be explained by any superficial observation.
Every magistrate is brought face to face with criminal
conduct by adolescents which appears inexplicable and
meaningless ; also with similar conduct (both in criminal
charges and in matrimonial disputes) by those of both sexes
who are undergoing the change of life—that process is
much less noticeable in men than in women, but men are
subject to it. Unless it be realized in any such case that
unconscious forces may have been at work, justice will be
blind indeed.

If then, natural development can have a deep psychological
influence, probably unrealized at the time, it is 6bvious that
any unusual or catastrophic experience at any time of life
may have a far deeper influence. To take a few examples
at random, those who are unfortunate enough to experience
a serious fire, to be subjected to some kind of sexual assault,
or to have horrible experiences in war, may be influenced
for life ; the feelings to which such experiences give rise
may be repressed. Should this repression prove faulty,
uangerous consequences in health or conduct may result
at any stage of later life.

Thus from childhood onwards we and those around us
seldom have any true knowledge of the reasons for our
condition or our conduct. There may be no apparent
reason, for instance, why one person may be made a per-
manent invalid, though without physical injuries, by the
bursting of a bomb or shell near by, while another will
remain psychologically unharmed and quickly revert to
normal. In fact, those who are wounded may well be less
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subject to war neurosis than those who remain unwounded
but who have suffered from shock. For similar reasons
two men may receive similar physical wounds from shell
fire, and, whereas one may become a nervous wreck through
shock, the other may remain able to give a laughing account
of his experiences and soon be back in the danger zone.
The true difference lies in the psychological development.

So also in regard to conduct; a simple case is when
a child demands something vehemently, or intolerantly
insists upon the truth of some statement. Quite likely the
child will care little for the object demanded or for the
truth of the statement. In reality the child may well be
trying out its environment, endeavouring to see whether
there is near at hand any one stronger than itself. To
receive the object, or to find the statement accepted, may
be disconcerting to the child rather than soothing. Thus
the picture of a yelling baby in a tin bath trying to get
a cake of soap beyond its reach (once used as an advertise-
ment for Pears’ soap), had the caption ‘ He won’t be happy
till he gets it.” From the psychological point of view the
caption was unconvincing, for the child might have yelled
louder still when some one gave him the soap; he might
have been thoroughly enjoying his grievance and getting
much relief from his crying. Every child yearns for security,
so, if some one had come along and had firmly told the yell-
ing child that he could not have the soap, the yelling might
have got louder for a few moments, but then the soothing
feeling of having some one stronger near at hand might have
brought about a pleasing sense of protection. Adults som&-
times behave in a psychologically similar way ; we cherish
our grievances and find relief thereby. Again, a child will
kick the object that has hurt him ; he knows that the object
will not mind, but the kicking gives him relief. Adults,
too, do this, as every office boy knows. Similarly, a nervously
exhausted parent may find relief when one of his children
gives him justifiable occasion for momentary anggr; he may’
have been trying to be self-controlled, and this opportypity
for righteous anger acts as a release for pent-up discontents,
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The more that we study modern psychology, the more
we should be prepared to understand that the motives
which we think dominate our actions and opinions are
seldom the real ones. In fact most of us do what we want
to do, however much we may delight in feeling ourselves
martyrs. Who does not know ‘ the unconscious hypocrite
whose passion for power takes the form of unselfishness
and benevolence’? Referring to such people, Professor
John Macmurray wrote that ‘it is so easy to feel that you
are acting out of pure unselfish desire for another person’s
good, when you really are satisfying an unconscious passion
for ordering them about’.! In times of war this may be
less true than normally, since totalitarian war compels men
and women, either by force of law or of public opinion,
to follow careers which they may dislike. But war-time
can show the truth of this psychological principle in the
actions of some of those outside the armed forces; some
make themselves uncomfortable in good causes who are
really seeking release from a life that they disliked.

The same principle shows itself in the motives directing
the choice of partners, in either matrimony or business.
A man or woman may complain that the partner lacks this
or that quality, but often it was the very absence of that
quality that unconsciously directed the original choice of
partner ; often the quality whose lack is complained of is
the very one which keeps the partnership alive. Many
women used to complain in my domestic court that their
husbands ‘took no notice of them’, meaning that the
husbands were sparing in their sexual attentions. But some-
times both probation officer and I were convinced from the
whole story that the women unconsciously chose their hus-
bands precisely because they were not strongly sexed men.

1 Freedom in the Modern World, p. 146. Sclf-love can be a
potent unconscious force, as magistrates see almost daily. An
example is the parent who insists on court proceedings against the
man or woman who has struck the parent’s child ; it is usually
useless to point out that such proceedings may harm the child, for
the 'parent is motivated by self-love, by feelings for his or her
own dignity,
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Many have been deterred from sympathy with the
psychological point of view by reason of the emphasis
which Freud and his followers have placed on sexual forces
in human life. Criticism on this account is often due
either to emotional prejudices about sex which are almost
universal among humans, or to a lack of understanding of
the meaning in which Freud used the word sex, or perhaps
to both. Freud undoubtedly expanded the meaning of
sexuality to include all physical and psychic forms of love.
Considerable objection to this arose, even among scientists.
Dr. C. G. Jung and others have put forward the criticism
that human activity is too rich and too diverse to be based
solely on sexual urges. It is not possible for a layman to
enter into the rights and wrongs of this big controversy ;
I can only admit that I am more attracted to the view of
Jung.! But whatever view is taken, all should be prepared
to recognize as fact that sex, even in its conventional mean-
ing, plays a more powerful part in promoting conduct than
was ever realized by those who have not studied modern
psychology.

It is undoubtedly a fact that in infancy great interest is
taken in the physical body, its form, its parts and its func-
tions. A normal and healthy child will discharge a normal
and healthy volume of sexual energy by yielding to its
natural desire to run about naked. It is maintained by
psychologists that strong exhibitionist tendencies in a child
may bear fruit in later life in such outlets as acting, public
speaking and preaching. The exhibitionism of the chli‘l
should mature normally, and when wisely handled a child
socializes itself in time and an equally natural feeling of

1 See the translator’s preface to Jung’s Psychological Types.
I am also much drawn to the views expressed by Dr. Ian D. Suttie
in his book, The Origins of Love and Hate. As Dr. J. A. Hadfield
explained in his preface to this book, the starting-point of Suttie’s
conception of human hfe and development was the ‘necd for
companionship’; Love ‘is protectxve as well as scxual It
follows that buttle emphasized that ¢ the part played bY the mother
is of paramount importance in the development of the sbcial
relationships of the child ’.
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modesty emerges. But if parents, probably because of
their own feelings of shame (the product of their own
unwise education or of their own inner conflicts), are
severe and critical with these natural urges, or try to sup-
press them as a matter of discipline, then these urges may
be driven into the unconscious and a natural sexual maturity
will be unlikely. If feelings of guilt in matters of sex are
generated in a child, definite harm is done. A child for-
bidden to run about naked may later become unwilling to
manifest affection; worse still, it may grow up with its
sexual energy and its love of sclf-display anchored to
a repressed urge to show itself in the wrong way. I have
found through the co-operation of psycho-therapists that
some cases of indecent exposure by men of their private
parts originated in such unwise suppression by their parents ;
sexuality was checked—fixated, as psychologists say; it
has broken its fetters in an act which would be repugnant
to any healthy man. Where exhibitionism has this origin,
punishment is usually futile and the best hope lies in
psycho-therapy.

That even young children are motivated by unconscious
sexual forces can also be seen in many of their collective
games. If a group of normal boys and girls were all dressed
alike, an experienced child psychologist would probably be
able to separate them into their respective sexes by watching
their play. He would see through any ‘tomboy’ girls;
he would find that in the main the girls were making or
Elaying with things which they can protect, whereas the

oys will be pushing things about, probably toy cars or
aeroplanes. According to psychological theory, play is the
natural means for expressing hidden impulses; it can
indicate the development of sexual as well as aggressive
or social impulses. A psycho-analyst could probably
ascertain a man’s situation in regard to sexual life by
studying his ordinary activities. But to believe this does
not imply, that all activity is prompted by sexual urges.

The principle of fixation has been mentioned. This is
one of the most important principles of modern psychology.
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It is best cxplained by means of a few illustrations. Thus
the type of behaviour which a child has developed at im-
portant phases of its experience (for instance, during breast
feeding, weaning, or when it is learning to be clean) may
show a marked persistence in after life. Thus if a baby
has unconsciously regarded weaning as a punishment for
its exhibitions of aggression—a fairly normal state of affairs
—it may grow up afraid of losing love and attention and
thus become unduly dependent on other people. This is
an illustration of a kind of fixation, frequently observed.
The later dependence on other people is derived from the
earlier excessive dependence on the parents.

One type of fixation in particular is of special importance
in work among delinquents, namely the fixation of the
natural homo-sexual tendencies which, I am told, develop
their first form and strength about the age of 3 or 3}.
Between the ages of 10 to 15 both sexes pass through
a normal homo-sexual stage, as well as manifesting adoles-
cent forms of interest in the opposite sex. The boy, for
example, may have predominantly male friendships; he
has ‘chums’ or ‘ pals’ and may love being in a ‘ gang’;
a girl may have an ardent affection for a school-mistress
or for an older girl. With the normal development of
interest in the other sex homo-sexual inclinations should
fade. But sometimes the homo-sexual phase persists, result-
ing in reluctance to enjoy association with those of the
opposite sex. Any lack of understanding in parents or
teachers of these natural phases may seriously interfere
with mental growth. Unwise suppression of early homo®
sexuality, or the imposition of an attitude of secrecy towards
such matters, may result in a pathological condition where
the homo-sexual phase persists until it develops into per-
version. Fixated homo-sexuality can result later in conduct
which is criminal ; many kinds of crime not apparently
linked with homo-sexual tendencies may be thus caused.
So great is sometimes the fear of this natural mstmct if it
has assumed false proportions, that suicide can be*the rcbylt
But homo-sexual instincts that are healthily sublimated can
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intensify the value of friendship with the same sex; the
popular member of a club, regiment, trade union, and so
on, may be the product.

What are called mother (or father) fixations are also of
importance. Then, the impression made by the mother,
natural and valuable in itself, has remained so strong that
she has become unconsciously the pattern for all women.
The result may well be either an unhappy marriage, where
a wife has been selected because of her apparent likeness
to the mother, or no marriage at all, when no such woman
has turned up. Marriage cases in domestic courts often
reveal the consequences of the former. In such cases
trouble has arisen because of the unconscious desire to
have all arranged as mother used to arrange things. As
a result of this trouble there is an unhealthy eagerness to
return to mother, and mother usually receives back her
child, quite regardless of the immense damage that she is
causing to the marriage ; misquoting the old saying, ‘ My
son is my son to the end of my life, my daughter’s my
daughter for all her life.” Magistrates also see the mother-
fixated son who has never married. His natural develop-
ment has been frustrated, and if his abnormalities have been
directed towards sexual activity, he is a very difficult person
to handle. Some primitive races have special ceremonies
to mark the emancipation from the guardianship of the
mother.! Such ceremonies here would, if they were prac-
ticable, prevent much misery and failure. Far too many
men have never married because of mother-fixations, and,
‘Wwhile many lead blameless lives from the standpoint of
the criminal law, some are driven to criminal conduct,
sexual or otherwise. Women’s lives can also be uncon-
sciously directed by a repressed fear of, or fixation to,
father, especially when father has been excessively dominat-
ing or over-indulgent. Both types of father may be the
cause of an unhappy marriage, of an unhappy spinsterhood,
or of abnormal conduct.

Where tixations of any kind have resulted in serious con-

3 The Psychology of C. G. Jung, by Dr. Jolan Jacobi, p. 106.
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sequences, including criminal conduct, cure by mere punish-
ment is unlikely. Relief will come best through psycho-
therapy, which will bring into consciousness the conflict
arising from the fixation and thus put an end to the trouble.

Enough has been written to show that it is poetry, not
science, to say with Henley:

I am the master of my fate,
I am the captain of my soul.

It may be humiliating for man to realize that his per-
sonality is influenced, sometimes dominated, by unconscious
forces within him. But many of the discoveries of modern
science have been humiliating to man’s pride. Both this
world and man are not so central in the scheme of things
as our ancestors believed. But man is slowly learning that
many of his physical ills are not the will of God, but are
within his own power to overcome. Similarly man has to
learn that the psychological forces that influence him can
be brought within the control of science. To realize that
human character and conduct may be the consequence of
unconscious forces, and be warped as the result of repressed
experiences and fixations, is the ‘ open sesame ’ to advance,
to such preventive measures as a wiser and more scientific
education and also to remedial measures such as re-education
and psycho-therapy.

There are many who cannot face this realization. They
feel that psychology, with its exploration of the unconscious
mind, involves too great an invasion of their personalities,
too great a disturbance in their lives. They are apt $o
resent any inquiry into their unconscious activities. So
they belittle the teachings of modern psychology and without
inquiry deny the validity of its discoveries. But in fact
man is strengthened, not weakened nor robbed of his
independence, when he realizes and understands the un-
conscious forces that drive him on. Past repressions, un-
conscious reactions to past experiences, fixations, or any
conflicts of which he has never been conscigtis, may be
holding him back and limiting his usefulness. Psytho-
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logical disorders can gravely affect physical as well as mental
health. Restoration to health generally can be achieved by
psycho-therapy. Those who are not strong enough to face
realities may have to be left with their weaknesses, phantasies
and limitations ; many such are seen in our criminal courts,
and they will be dealt with in the course of this book. But
the further psychological knowledge advances and the better
that methods of therapy become, the fewer there will be
of those whom psychology cannot reach. Herein lies our
best hope of reducing the volume of crime.

Without accepting the extreme view that man is wholly
directed by unconscious forces, we should at least recognize,
what is now an undoubted scientific fact, that some conduct
of sane people can be so directed. What is of special
importance for the purposes of this book is that some of
the conduct which society for its self-protection terms
criminal, and which accordingly results in an appearance
in a criminal court, is in reality not a consequence of
deliberate choice. This is a scientific fact which the criminal
law at first only admitted to the extent that special laws and
specfal treatment existed for those who were insane or
mentally deficient ; those, in other words, who in most of
their activities could not be regarded as reasonable beings.
But it is fundamental in all schools of psychology that many,
able to live apparently normal lives, cannot in particular
spheres of action be regarded as responsible. This is
a factor which the criminal law was slow to accept. In
some measure it did so in the passing of the Criminal Justice
Act of 1948. But the results in criminal law and procedure
must be revolutionary when it becomes fully accepted that
the personality of apparently normal human beings may be
such that particular lines of conduct are influenced, or
determined, by unconscious forces; that, for example, a
‘ respectable * person, leading a useful and otherwise blame-
less life, may be driven to some criminal act because he or
she suffers from some psychological disorder which is not
entirely disabling. It is inevitable that modern psychology,
in proportion as it becomes generally accepted, must affect
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deeply existing conceptions of the criminal law about self-
responsibility. The law used to demand that delinquents
were either generally responsible or generally irresponsible,
and those coming within the latter category were not per-
mitted to continue to live in freedom. But psychology
teaches that there are innumerable half-way houses; that
people can be safe for living in the community who are
irresponsible in one line of conduct. This fact gives new
opportunities to our criminal courts.

Our traditional criminal law was mainly based upon the
assumption that man from childhood onwards has in all
activities a free choice between good and evil, except those
who can be certified insane or mentally deficient. To-day
this assumption is being assailed, and for some decades
the attack upon it has been growing in intensity. The
question of self-responsibility, it was said so long ago as
1882, ‘ has excited a controversy between the medical and
the legal professions’.! But not only are doctors and
lawyers involved. Ever since the conversion of St. Augus-.
tine of Hippo to the conventional Christian faith in 386,
ecclesiastical opinion has accepted the freedom of the will
and thus justified the doctrine of sin, the free choice of
wrong against right. From the Christian Church the law
inherited this belief. Crime, like sin, was the free choice
of wrong-doing in preference to right conduct. The belief
that such wrong-doing deserved punishment thus became
deeply embedded in the law. It was once carried to what
we now regard as extreme lengths. Even dumb animals
were convicted and punished, a system that survived ia
some countries until modern times. In English civil law
the same principle was at work ; chattels which had been
the immediate cause of the death of a human being could
be forfeited to the king, to be used ‘in works of charity
for the appeasement of God’s wrath’.? Even so late as

1 Sir James Fitzjames Stcphen, History of the Criminal Law,
vol. 2, p. 124.

2 Sir Edward Coke (1552-1634), a Chief Justice, in fis Institytes,
vol. 3, ch. ix.
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1842 the Court of Exchequer was occupied in deciding
whether a railway engine could be made ‘deodand’ (as
objects so forfeited were called) four times over because it
had killed four people.! This case led to the abolition of
deodands by Parliament in 1846. But some modern schools
of psychological thought would claim that the execution of
animals for crime, or the condemnation of a railway engine,
is not more extravagant than is sometimes the criminal law
to-day.

Primitive law was unable to make any distinction between
criminal acts committed by those who were responsible and
such acts when committed by the irresponsible. Thus  the
primitive Germanic law has often been criticized on the
ground that it paid attention only to the external injury
and took no notice of the accompanying intention’.2  Such
a distinction is only possible when judicial power is strong.
¢ It is always easy to say that a man is guilty of manslaughter,
larceny, bigamy, but it is often most difficult to pronounce
what extent of moral guilt he has incurred and consequently
what measure of punishment he has deserved.’ ®

English criminal law still takes up a jealous attitude about
responsibility. Responsibility is presumed ; every one but
children accused of crime is presumed sane unless it is
affirmatively proved on his behalf that he is insane. This
doctrine has been repudiated by the laws of many of the
states in the United States of America, where the presumption
has been reversed; ‘since a sound mind is essential to
criminal responsibility, the prosecution must prove beyond
a reasonable doubt that the accused was mentally capable
of the criminal intent required to constitute the crime
charged >4 But in this country there has been no vocal
demand that such a drastic change should be made. The
attitude of English criminal law still appears to accept

1 The Queen v. Eastern Counties Railway, 10 M. & W., p. 58.
3 A History of Continental Criminal Law, by C. L. von Bar, p. 68.
3 Sir Henry Maine in Ancient Law, 1930 edition, p. 400.

4 Insanity* as a Defence in Criminal Law, by Henry Weihofen,

p- Ts8.
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the conception that crime has whenever possible to be
condemned ; as it would be improper to condemn as
criminals those who are definitely irresponsible, their
number must be restricted as much as possible, lest the
guilty should escape their deserts. There is much to be
said for this point of view, and a belief in the teaching of
modern psychology is not wholly inconsistent with it.

Conflicts concerning criminal responsibility date back
many centuries. 'The History of Medical Psychology, by Drs.
Gregory Zilboorg and George W. Henry, gave a detailed
account of the conflict in the sixteenth century between the
opinions of the doctor Johann Weyer (1515-88) and the
lawyer Jean Bodin (1530-96):

In the personality of Bodin the law defied medicine with a
strict and uncompromising ‘ No Trespassing ’. 'The problem of
the relationship between medicine and law is a very old one,
of course, but it was Weyer who was the first in the history of
medicine to present a systematic criticism of that branch of the
law governing the punishment of the mentally sick, and it was
Bodin’s questionable honor to be the first to respond negatively
to this legitimate demand of medicine.

Summarizing the opinions of Bodin, the authors wrote
that ‘a physician who waves his medical flag a bit too
threateningly against the judicial branch of the government
is an even more dangerous defender of Satan, for the human
art of medicine might serve as too attractive a screen for
concealing the ill will of the true collaborators of the
devil’.1  Such fears have persisted and exist to-day.

As an illustration of the jealous attitude of English law
on this question of responsibility it is worth mentioning
that under modern legislation it is possible for trials to take
place, and for punishment to be inflicted, when the main
point to be established by the prosecution is that the defen-
dant was in fact irresponsible at the time that the alleged
criminal act was committed. It sounds Gilbertian, and so
it is; but it is fact as well. Under the Infanticide Act,
1938 (which extended and re-enacted an Aet of 1922),

! p. 239, i
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a mother can be prosecuted, and sent to imprisonment for
life, if she has caused ° the death of her child under twelve
months * and if ‘at the time of the act or omission’ the
‘ balance of her mind was disturbed by reason of her not
having fully recovered from the effect of giving birth to the
child or by reason of the effect of lactation’. This strange
Act of Parliament had for its purpose to spare such miser-
able women from a verdict of murder and its consequent
sentence to death. There was, therefore, humanity in these
Acts. Was there psychology ? That question needs to be
asked and answered. There is no psychological or logical
justification for prosecutions for infanticide. If the legal
tradition had been less strong that crimes demand punish-
ments, the reform of 1922 and 1938 would have taken
a very different shape. Where the police are satisfied that
the death of a child was caused by the mother under cir-
cumstances coming within the words just quoted from the
Act of 1938, there should be no trial at all. The woman
might be brought before a magistrates’ court * under a pro-
cedure similar to that of _]uvemle courts for children ‘in
need of care or protection’, so that there might be some
supervision by a woman probation officer. But the whole
machinery of charge, trial, and possible punishment would
seem to be an anachronism in these days of psychological
teaching.

The first time that I had to hear evidence in a prosecu-
tion for infanticide I could not resist the thought that any
psychologist would be indignant at the whole proceedings.
Medical evidence was called by the prosecution to prove
the abnormality of the woman’s mind at the time of the
killing. The woman, who for months before the trial had

1 Throughout this book I have used the name magistrates’
courts instead of courts of summary jurisdiction, petty sessional
courts, or police courts. About the end of the war of 1939 this
name was officially encouraged, but none the less the legal name
remains ‘ courts of summary jurisdiction ’, a bad name as the word
‘ summary ’ is not in general use and because that word gives an

impression of undue haste. Even the Criminal Justice Act, 1948,
uses the longer and old-fashioned name.
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lain in hospital, was in such a bad condition that a nurse
had to sit next to her the whole time. When evidence of
the child’s death was being given, I shamelessly told the
nurse to engage the woman in conversation, so that she
should not hear the evidence—a definite illegality on my
part. The woman tugged nervously at her handkerchief
during the proceedings and periodically burst into tears.
I felt ashamed of the English system of criminal law.
I had to commit the woman for trial. After the trial
before judge and jury and a verdict of guilty, the judge
said : ‘I cannot find it in my heart to send you to prison
for what you have done,” and bound her over. I can only
describe such proceedings as a useless and unnecessary
form of torture. Just because the mind of the prosecu-
tion and defence are concentrated on the question of
responsibility, the real questions in such a case are com-
pletely neglected. Had I been more than a conduit pipe
in the case, I should have directed investigations about
why this miserable woman killed her child, why for this
illegitimate, unwelcome child there was no order for main-
tenance by the father, and so on. But such vital points
were irrelevant in the legal proceedings.

Between legal and psychological conceptions of responsi-
bility for criminal acts a great gulf exists, but one that
varies in width. A superficial student of English criminal
law might easily get the impression that all is clear and
beyond doubt, but in fact the law is less finite than seems
to be the case.

The basis of the criminal law on responsibility is still,
strange though it may appear, certain general rules laid
down in 1843, before the sciences of psychiatry and modern
psychology were established. The story is this : one Daniel
McNaghten shot a Mr. Edward Drummond on 20 January
1843, in the belief that Drummond, who was Sir Robert
Peel’s secretary, was Peel himself. McNaghten cherished
a bitter, but unjustified, grievance against Pee]. He was
tried for murder at the Central Criminal Court by Isord
Chief Justice Tindal, sitting with two other judges and
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a jury. Medical evidence was called for the defence to the
effect that McNaghten was of unsound mind at the time
of the shooting by reason of morbid delusions. The jury
acquitted on this ground. A public outcry followed, the
extent of which was well illustrated when in March 1943
The Times printed several extracts ‘ From The Times of
1843 ’. 'These came from a heated discussion in the House
of Lords and from letters to the editor, both indignant and
cynical. The House of Lords decided to make use of an
old custom whereby the judges of the High Court can be
required to advise the House on general legal principles.
As this custom infringes the traditional (and in my opinion
harmful) principle of English legal procedure that judges only
declare the law in particular cases argued before them,! Mr.
Justice Maule separated himself from his brother judges and
rather peevishly gave his own hurried answers to the questions
put. Through Lord Chief Justice Tindal the other judges,
also somewhat reluctantly, gave their considered answers.?
The essence of these answers lay in the following statement :

The jurors ought to be told in all cases that every man is
presumed to be sane, and to possess a sufficient degree of reason
to be responsible for his crime, until the contrary be proved to
their satisfaction ; and that to establish a defence on the ground
of insanity, it must be clearly proved that, at the time of the
committing of the act, the party accused was labouring under
such a defect of reason, from disease of the mind, as not to know
the nature and quality of the act he was doing, or if he did know
it, that he did not know he was doing what was wrong.?

It is important to realize that the judges were answering
certain questions, not endeavouring to define insanity in

1 This procedure was used again in 1898, in the case of Allen
v. Flood, [1898] A.C. 1. The judges gave individual opinions,
and disagreed substantially among themselves.

2 Questions and answers are set out in Clark and Finelly’s
reports, vol. 10, pp. 200 onwards.

3 In thesg answers the judges used verbose language, many
ambiguous words and expressions and even tacitly accepted some
fals® scientific theories of the time. For details, see Insanity as
a Defense in Criminal Law, by Henry Weihofen.
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legal terms. They emphasized that ‘the facts of each
particular case must of necessity present themselves with
endless variety and with every shade of difference in each
case’. From the beginning these McNaghten Rules have
given rise to interminable controversies. Writing in a book
that was first published in 1883, Sir James Fitzjames
Stephen, a judge of the High Court and a great authority
on the criminal law, stated that he could not

help feeling, and I know that some of the most distinguished
judges on the Bench have been of the same opinion, that the
authority of the answers is questionable, and it appears to me
that when carefully considered they leave untouched the most
difficult questions connected with the subject, and lay down
propositions liable to be misunderstood.!

The most difficult aspect of the problem of legal responsi-
bility was not touched on by the judges who laid down the
McNaghten Rules for the simple reason that they were not
asked to pronounce upon it. What is to be done when it
is claimed by the defence that at the time of the act com-
plained of the will-power of the accused was defective
although he knew the ‘nature and quality of the act he
was doing’? The accused may even have known that
what he was doing was wrong and yet have been driven
to commit the act by an irresistible impulse. This great
problem was left out in the questions put to the judges,
but it was an old one. In the sixteenth century Johann
Weyer had pleaded for the acceptance of a defence of
irresistible impulse.? In a famous case of 1800 this issue
had been raised ; one James Hadfield was tried for shoot-
ing at George III in Drury Lane theatre, and at his trial
his counsel, the famous Erskine, submitted that he should
not be held responsible because of delusions at the time.
* Reason,’ he urged, ‘is not driven from her seat, but dis-
traction sits down upon it along with her.” Erskine’s
powerful advocacy persuaded the trial judge, Lord Kenyon,

1 History of the Criminal Law of England, vol. 2, p. 154.

2 4 History of Medical Psychology, by G. Zilboorg and G#W.
Henry, p. 243.
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to stop the case.! A similar case was that of Oxford, tried
in 1840 for shooting at Queen Victoria. Lord Denman,
Lord Chief Justice, told the jury that ‘if some controlling
disease was in truth the acting power within him which he
could not resist, then he will not be responsible’. The
jury gave a verdict of ‘ Not Guilty, he being insane at the
time.” 2 With these cases in the law reports, it seems
strange that the judges in the McNaghten case were not
asked to pronounce upon their legal validity.

Despite this defect of the Rules and of much criticism
at the time and since, the authority of the McNaghten Rules
has actually increased in modern times. The influence of
Lord Hewart, Lord Chief Justice from 1922 to 194r,
worked consistently to prevent any widening of the law
concerning irresponsibility. None the less, as two modern
writers have put it, ‘ though the doctrines laid down after
McNaghten’s trial remain theoretically unaltered, the prac-
tical administration of them affords a wider immunity than
their language would at first sight seem to recognize ’.?

Some years after the McNaghten Rules, in 1859, a re-
markable statement to a jury was made by that famous judge
Baron Bramwell. ‘ If an influence,’ he said,  be so power-
ful as to be termed irresistible, so much the more reason
is there why we should not withdraw any of the safeguards
tending to counteract it.” 4 Here Baron Bramwell revealed
much ignorance of the dynamics of human behaviour, since
if an influence is irresistible, the threat of punishment would
not be likely to counteract it. But despite this statement,
judicial pronouncements tending to authorize a defence of
irresistible impulse continued.5

In modern times the belief that ‘ controlling disease ’ can
be accepted as a valid defence continued to be raised. In

1 27 How. State T'rials, 1282.

29 C. and P., p. 546.

3 Mentality and the Criminal Law, by O. C. M. Davis and
F. A. Wilskire, p. 109.

“%R. v. Haynes, 1 F. and F., p. 667.

5 Mentality and the Criminal Law, pp. 110 et seq.
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the notorious case of Ronald True, tried for murder in
1922, Mr. Justice McCardie instructed the jury as follows :
‘ Even if the prisoner knew the physical nature of the act
and that it was morally wrong and punishable by law, yet
was he through mental disease deprived of the power of con-
trolling his actions at the same time ?’ 1 The judge added
that if the jury answered that question in the affirmative,
they should bring in a verdict of * Guilty but Insane’. This
statement went considerably further than the McNaghten
Rules. But Lord Hewart would not let it stand. The jury
convicted True (in the face of strong medical evidence)
and an appeal was made. In the Court of Criminal Appeal
Lord Hewart complained that the judge ‘ had allowed on
the question of insanity a latitude going beyond the rule in
McNaghten’s case ’ and expressly over-ruled the statement
of Mr. Justice McCardie quoted above.2

Ronald True was not hanged, for after the appeal the
Home Secretary set in motion a procedure established by
an Act of Parliament of 1884 3; he deputed three eminent
experts to examine True and they unanimously certified
him to be insane.# As a result of this case the Lord Chan-
cellor of the day (Lord Birkenhead) appointed a strong
committee ‘ to consider and report upon what changes, if
any, are desirable in the existing law, practice, and pro-
cedure relating to criminal trials in which the plea of in-
sanity as a defence is raised . . . Of this committee Lord
(then Lord Justice) Atkin was chairman. In 1924 the
committee reported. They approved generally of the
existing law and stated that ‘the present rules of law for
determining criminal responsibility, as formulated in the

1 The Times, 6 May 1922.

2 127 Law Times, p. 563.

3 This action was much criticized at the time, mainly on the
ground that no similar action was taken in another murder case
in which a young hotel servant had murdered Lady White. There
was no substance in this unfortunate comparison. In view of the
facts in the True case, the Home Secretary was bcund to act
under the Criminal Lunatics Act, 1884. -

¢ T'rue was confined in Broadmoor.

4
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rules in McNaghten’s case, are in substance sound’. They
stated : ‘in our opinion the existing rule of law is sound
that a person may be of unsound mind and yet be crimin-
ally responsible’. But by 1922 modern psychology had
developed. Psychological evidence was laid before the
committee and in consequence the committee recommended
the following important addition to the McNaghten Rules:

It should be recognised that a person charged criminally with
an offence is irresponsible for his act when the act is committed
under an impulse which the prisoncr was by mental disease
deprived of any power to resist.

This was the view expressed by Mr. Justice McCardie
in the True case, the view which the Court of Criminal
Appeal criticized. It was in effect the view advanced over
forty years previously by Sir James Fitzjames Stephen.!

This report was referred to twelve High Court judges,
of whom, it is believed, ten advised against the adoption
of this recommendation.? The suggested change in the
law has never been made. In an appeal in the year fol-
lowing the publication of this report Lord Hewart again
expressed his strong objections : ‘It is the fantastic theory
of uncontrollable impulse which, if it were to become part
of our criminal law, would be merely subversive. It is not
yet part of the criminal law and it is to be hoped that the
time is far distant when it will be made so.” ® Whether
judicial opinion will change cannot be prophesied. Lord
Caldecote, who succeeded Lord Hewart as Lord Chief Jus-
tice, had been a member of the Atkin Committee and had
signed the report without reservation, but during his short
term of office he did not press for the adoption of this
proposal.

1 ¢If it is not, it ought to be the law of England that no act is
a crime if the person who does it is at the time when it is done
prevented either by defective mental power or by any discase
affecting his mind from controlling his own conduct, unless the
aheence of the power of control has been produced by his own
default.” History of the Criminal Law in Englgnd, vol. 2z, p. 168.

2 Taylor’s, Medical Furisprudence, vol. 1, p. 806.

3 R. v. Kopscii, 19 Crim. App. Rep., p. 51.
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Most psychologists and psychiatrists firmly believe that
there are many men and women of unsound mind who
knew perfectly well, when they committed an act that was
criminal, both what they were doing and that authority
would consider their act wrong. Here is, therefore, a
substantial conflict between science and law.

It would be more difficult now than in 1924 to secure
the recommended extension of the McNaghten Rules by
agreement between psychiatrists and lawyers, because in
many quarters there has been a considerable hardening of
psychological opinion. Any present-day inquiry into the
subject would find that the evidence given to the Atkin
Committee on behalf of the Medico-Psychological Associa-
tion would be regarded as anaemic by many psychologists
and psychiatrists. The legal and judicial world would be
more alarmed than ever, and it would be found that scien-
tific opinion is more divided than it was in 1922. For the
teaching of Freud was quite definite that there is no free-
will, as freewill is generally understood : ‘ There is within
you a deeply rooted belief in psychic freedom and choice ’,
he wrote, but this belief is quite unscientific’; such
a belief ‘must give ground before the claims of a deter-
minism which governs even mental life >.1  In another work
Freud accepted the view that ‘ the conduct through life of
what we call our ego is essentially passive’ and that ‘ we
are ‘“lived” by unknown and uncontrollable forces’.?
Such a dogma means in effect that whether a man does
an act which the law terms criminal, as also whether a man
goes for a walk or stays at home, passes a shop or goes in,
and whether he pays for his goods or steals, all is governed
by internal forces independent of the will.

There are many who would deny that problems of free-
will lie within the sole jurisdiction of the scientist ; there
are even scientists who would agree with them in this.

1 Introductory Lectures on Psycho-Analysis, pp. 87-8.

2 This quotation from Freud’s The Ego and the 1d is taken from
Dr. John Rickman’s book, A General Selection from the Workag
Sigmund Freud, p. 2s50.
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Thus an eminent surgeon, Mr. Kenneth Walker, main-
tained that, before the whole universe can be accepted as
a gigantic machine, with man as part of its mechanism,
‘two assumptions have been made by the scientist: the
first the assumption that effects can always be calculated
from causes, and the second that an object is analysable
without remainder into its parts and is capable of classifi-
cation in terms of these’. Mr. Walker disputed these
assumptions, and in his view  the nature of man can never
be discovered by ruling out all methods of investigation
that do not conform to scientific standards’.? There are
experienced psychologists who recognize the contribution
of religion and philosophy to discussions about free will.
Thus Professor William McDougall, who accepted much
of Freud’s teaching, criticized Freud’s ‘ quite gratuitous
insistence on rigid determinism .2 The followers of Jung
are not determinists, and most of them would agree that the
problem is at least as much one of religion and philosophy
as of science.

It seems obvious that in the present stage of human
development the criminal law cannot accept determinist
dogmas ; if it did, all reform of criminal law and pro-
cedure would be totally irrelevant. With determinism,
criminal law and procedure must abdicate. There would
be no necessity for Bench or lawyers in criminal courts to
study the elements of modern psychology, as I should like
to see them doing ; they would have to find other occupa-
tions, for criminals would henceforth be solely the concern
of the medical profession. There would be no reform of
the McNaghten Rules, since they would lose all validity ;
nobody would be responsible for his actions. Erewhon
would come to life.

But the question of extending these Rules is in fact of
less importance than appears at first sight. It would be
useful to have an inquiry into the experience of the many

1 Diagnos’s of Man, pp. 93—5. Freud in his book The Future
Leap Illusion would not accept this.
3 Psycho-Analysis and Social Psychology, p. 112.
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States in the United States of America which have incor-
porated into their laws an exemption from responsibility
for criminal acts by those who acted under irresistible
impulse. But it is my opinion that no good can come
from any attempt to reconcile substantive law, so far as
tests for criminal responsibility are concerned, with the
psychiatric opinion of to-day. I doubt whether it would
be worth while even to press for the adoption of the recom-
mendation of the Atkin Committee. There are other ways
in which progress can be made without bringing about
a serious conflict between legal and judicial opinion on the
one hand ! and some schools of psychiatric opinion on the
other.

The truth is that the issue concerning determinism has
no practical bearing on present-day criminological or peno-
logical problems. In practice it matters nothing whether
the determinist view is right or wrong. The university
chair is the place where metaphysicians, philosophers, etc.
should expound theories about the absence of free will.
Dr. Johnson said, according to Boswell, that ‘all theory is
against the freedom of the will: all experience for it’.2
Be the theory what it may, it is with experience that criminal
law is mainly concerned. Both those who formulate our
criminal law and those who apply it to accused and con-
victed people have the duty, so it seems to me, to realize
that modern psychology teaches that the freedom of the
will is not so universal as has hitherto been assumed. But
the true line of progress lies, I would suggest, not in
acquitting large numbers on the ground of irresponsibility,

1 T.ord Birkenhead propounded the dangerous doctrine that
Governments cannot introduce ‘ schemes for legal refoym ’ unless
they ¢ act with the concurrence of great judicial personages and
with the general assent of the instructed minds of the professions ’—
Points of View, vol. 2, p. 29. This is an ancient doctrine, and
I would agree with the great Romilly in denouncing it as ‘ a most
unconstitutional doctrine >—Three Criminal Law Reformers, by
Coleman Phillipson, p. 255. Unfortunately this d®ctrine is in
practice observed, except on rare occasions.

2 Under date Wednesday, 15 July 1778.
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but in adequate investigations after conviction. In tech-
nical language, it is adjective law, not substantive law, that
needs to be reformed, namely, procedure at and after trial.

In the report of Sir W. N. East and Dr. Hubert, to be dealt
with in the next chapter, there is this wise sentence : ¢ The
psychological treatment of crime has incurred a measure of
distrust because its exponents have sometimes failed to draw
a distinction between irresponsibility and culpability.”
This distinction points to a practical solution of most
difficulties about free will. There would not be likely to
be any grave conflict between lawyers and psychologists if
progress was made in the direction, not of widening the
law of irresponsibility, but of providing greatly improved
methods for investigating the real culpability of delinquents
when the facts have been proved or admitted. To struggle
about whether verdicts should be ¢ Guilty ’ or ‘ Guilty but
Insane ’ % would, I suggest, be to side-track progress. Even
if the determinists got their way, only fresh problems would
be created.

The point of vital importance is that there are two ways
of doing justice to those who have been driven to criminal
acts by internal forces not under their control ; either they
can be found ‘ Guilty but Insane’ and be dealt with under
the laws of lunacy and mental defect, or they can be held
technically guilty and dealt with by the court, after adequate
inquiry by experts, from the point of view of cure (which
does not necessarily exclude punishment).? A man whose
unconscious impulses lead him to murder must for some
time yet be dealt with on the first method. Far more
numerous are those who are apparently normal but who
in one line of conduct of no great enormity are motivated

1 Paragraph 43.

2 The words ¢ Guilty but Insane’ are, of course anomalous.
It is said that we owe them to Queen Victoria, who objected to
a man being found not guilty on account of insanity who had
attempted her life. In most States of the United States the form
used is ‘ N ot Guilty by reason of insanity *—see Weihofen’s book,

p. 264.
3 Chapter 4 deals with this question.
p
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by unconscious impulses; such people should be dealt
with on the second method. Subsequent chapters will
develop these ideas in greater length.

The bias of English law is likely to remain in favour of
self-responsibility. In the future that can be foreseen it is
likely to remain difficult for those who have committed acts
in breach of the criminal law to escape the label ‘ guilty ’.
This seems to me as it should be. In the life of every
human being there are times of exceptional emotional strain,
just as ordinarily there are periods of physical illness. From
birth onwards every man and woman is in both physical
and psychological danger. But health consists not in the
absence of crises, but in the ability to overcome them, in
the power to absorb the abnormal and to place it in proper
perspective. Both body and mind have to digest much
that is inimical to ideal development, and we have every
reason to be thankful that this is so, since we do not live
in an ideal world. There is no such thing as a normal
life, whether physically or psychologically, and happily all
but a small minority are capable of resisting the °slings
and arrows of outrageous fortune’. In most people expert
psycho-therapists could, if they wished, and if they received
sufficient co-operation, find traces of the abnormal. Only
harm is done when the importance of ordinary abnormali-
ties is exaggerated. This is so even where no unpleasant
consequences follow from the conduct of the patient. But
when it is a question of responsibility or irresponsibility for
criminal conduct, exaggeration becomes dangerous both for
the patient and for the whole community. The criminal
law contains so much that needs altering ; energies devoted
to attempts to secure the adoption of the determinist view
are not only futile, but distracting.

Before we leave the question of irresponsibility one
further point must be mentioned, namely, the fitness of
a jury to decide about these questions. I do not share
the enthusiasm for juries that British lawyers usually show.
Both from practice before juries at the Bar and from watch
ing the fate of accused persons whom as magistrate I com-
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mitted for trial by jury, I long ago formed the opinion that
the whole system of trial by jury has outlived its useful-
ness. It was invaluable in the days of judges who were
not impartial. It is an anachronism in the democratic days
of the free Bench, a free Parliament, and a free Press.
I agree entirely with Mr. Henry Weihofen in the following
criticism :

Is there anyone who seriously thinks that the jurymen in even
an appreciable minority of cases decide the question of sanity
or insanity by a dispassionate and judicial application of the test
given them by the judge ? Whether a jury will return a verdict
of ‘ Guilty’ or ‘ Not guilty by reason of insanity’ depends
primarily upon the dramatic quality of the offense charged . . . ;
upon the personality and appearance of the defendant, his lawyer
and the prosecutor; . . . upon a thousand and one legally
irrelevant facts appealing to the jury’s ‘ common sense ’.!

I believe that opinion is growing, both in this country
and in the United States, that trial by jury should be slowly
abolished ; already many steps in this direction have been
taken. Magistrates now try over eighty per cent of indict-
able (the more serious) charges; this process is likely to
go further. The time may come when cases that magis-
trates cannot try will pass into the hands of three judges,
who will try the facts without a jury.? But be juries
superfluous or essential in ordinary cases, there can surely
be no wisdom in submitting to them intricate issues about
responsibility. If the encephalogram establishes itself in
judicial favour in trials where responsibility is in issue, the
presence of a jury in such cases must become superfluous.
This complicated device records the electrical currents in
the brain and, it is claimed, can show the distinction be-
tween the normal functioning of the brain and the abnormal.
In March 1943 a High Court judge admitted evidence

1 Insanity as a Defense in Criminal Law, p. 9.

2 In his book The Way to Justice, this suggestion was made by
Mr. Heber L. Hart. As will be shown in later chapters, Cecil
% [teley also suggested a reform on these lines for three kinds of
criminal offence.
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of its recordings in a trial for murder at the Central Criminal
Court.r The jury had no alternative to accepting these
findings and brought in a verdict of ‘ Guilty but Insane’.
But if juries have no alternative to accepting the findings of
a machine, these findings might just as well be accepted
without the jury. In the words of Dr. Bernard Hollander :
‘ That the question of insanity in a case of murder should
be left for decision to the wisdom of a jury seems to me
outrageous.” 2 'There are on record cases of grave insanity
where the jury refused to accept convincing scientific
evidence ; the case of Ronald True was one. There are
also cases where juries have brought in verdicts of ‘ Guilty
but Insane’ from purely sentimental motives, usually be-
cause they did not desire the accused to be sentenced to
death. I have never heard from any psychiatrist any
approval of the present system. Many of the difficulties
arising from questions of responsibility arise from the fact
that juries are the deciding tribunals.

1 R. v. Lees Smith.
3 The Psychology of Misconduct, p. 214.



CHAPTER 2
PRACTICAL POSSIBILITIES

The question to be considered in the future will not be how
to balance the past wrong by a supposed equivalent of inflicted
pain, but how to remove the mischief that is working.

GEORGE IVES 1

IN assessing the practical possibilities of applying psycho-
logical principles to the treatment of crime it has always to be
remembered that a diagnosis, the simpler task of a psycho-
therapist, is of little value in itself to a court, or to those in
charge of a delinquent. Indeed, a mere diagnosis usually
embarrasses. Psychology in connexion with crime must
stand or fall according to its ability by treatment to deflect
delinquents from further criminal acts.

The use of psycho-therapy in the treatment of delinquents
was a slow development of the twenty-five years preceding
the war of 1939. By the outbreak of that war consider-
able results had been achieved. I hope that in a small way
the cases set out in the next chapter, some of the many
that I had to handle, will be accepted as confirming that
by 1939 the psycho-therapeutic method of dealing with
delinquents was a practical and established method. In
March 1934, an official investigation, restricted in its scope,
was begun in Wormwood Scrubs prison, London, ‘to
ascertain the value of psychological treatment in the pre-
vention and cure of crime’. The treatment was given by
the late Dr. Hubert to cases selected by Sir W. Norwood
East 2 in conjunction with the medical officers of the prison
service. 'The detailed report 2 of this experimental treatment

1 A History of Penal Methods, p. 340.

? At the &¢ime the medical member of the Prison Commission.
=3 The Psychological Treatment of Crime, published by H.M.
Stationery Office. 8

3
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was published in March 1939, and attracted much attention
in the circles interested in penology. But unfortunately the
outbreak of war six months later prevented the report from
penetrating far beyond those circles. It would be lament-
able if the report, despite its limitations, shared the fate of so
many official publications.

The method adopted by Sir Norwood East and Dr.
Hubert was that ‘ medical officers of prisons should submit
the case of any prisoner who was thought to be suitable for
psychological investigation and treatment ’. The reports of
the medical officers were then considered by Dr. Hubert and
¢ correlated with any further information that might be avail-
able from the official files relating to the prisoner’.! The
whole investigation was restricted to male prisoners over
17. The selected men, considered suitable for treatment,
were transferred to Wormwood Scrubs prison, London, there
to be investigated by Dr. H. T. P. Young, the senior
medical officer of Wormwood Scrubs prison, and later with
Sir Norwood East in consultation. Treatment, if finally
found desirable, was carried out by Dr. Hubert in the prison.
No attempt was made ‘ to apply the tenets of any particular
school ’ of psychological thought.? ‘406 cases were seen in
all and were investigated to determine their suitability for
treatment ’; and ‘of these 214 were approved for treat-
ment .3 The report made abundantly clear that the two
doctors were never guilty of wishful thinking; they took
extreme care not to claim for psycho-therapy more than
could by justified by proved experience.

One criticism can reasonably be made against the whole
scheme of work. A great opportunity was missed when the
experimental work described in the report was restricted to
delinquents over 17 years of age. The most hopeful

1 Paragraph 34.

2 Paragraph 61. Professor R. S. Woodworth in his book,
Contemporary Schools of Psychology, stated that ¢ only a minority
of psychologists have become adherents of any of the schools’
(p. 15). He wrote of American conditions.

3 Paragraph 69.
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delinquents for the psycho-therapist are children and young
adolescents. They are nearer in time to the repressions and
fixations that have resulted in, or contributed to, their mis-
conduct. They are less sceptical about new methods for
receiving help ; adult patients are often either consciously or
unconsciously in resistance to the treatment which they are
about to undergo and probably they meet with some
scepticism from those about them. In the psycho-analysis
of adults many hours are often necessary to overcome these
resistances. But the methods that have been worked out for
children are attractive and can sometimes conquer resistance
quickly. Even the hard-boiled adolescent of modern times
usually has an easier approach to psycho-therapy than has
the adult. 'Therefore it would have been of great value if,
alongside the practical work of Dr. Hubert, similar work had
been done among delinquent children and adolescents by
doctors experienced in child guidance and work among
adolescents. It would have been easy to select cases on
similar lines in Approved Schools. Had this been done,
and a combined report been issued, there would assuredly
have been less ground for that tone of pessimism which
characterizes the report. During the early months of 1939
an inquiry into certain psychological aspects of juvenile crime
was planned by the Home Office and by Mr. A. M. Carr-
Saunders, Dr. Hermann Mannheim, and Dr. E. C. Rhodes ;
such inquiry was to be parallel to the inquiry into juvenile
crime generally, which the Home Office had in 1938 dele-
gated to these three experts.! Unfortunately the outbreak
of war made the psychological project impossible. All the
more the pity, therefore, that parallel to the East-Hubert
researches psychological inquiries into both juvenile and
adolescent delinquency were not made.

The East-Hubert report must not be regarded as a treatise
on the general possibilities of treating delinquents by psycho-
therapy, for the cases studied and treated belonged to a
special grqup of delinquents. The report stated that ¢ the

Published in 1942 under the title Young Offenders. See
pp. ix, 54, and 156.
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great majority of the cases seen were early recidivists. Of
the cases approved for treatment, 72 had, between them,
215 previous convictions.”! No wonder that these cases
were termed  a difficult recidivist class ’, for with this type
of delinquent psycho-therapy, while it has its triumphs,
labours under a severe handicap. The gloomy statistical
results of the East-Hubert investigation are partly due to this
fact. In addition, it has to be remembered that all the
prisoners had been sentenced without any regard to treat-
ment, that they were serving ordinary sentences of imprison-
ment, and that the psychological treatment took place within
prison walls. These are points which will come up for
discussion later. The statistical results were as follows 2 :

Class of Offender Apr}(l;c;ved Treatment| At Re-Con- Sesrtw"g)g
Treatment (Concluded | Liberty | victed * | g 1 vonca
Borstal Group . . 29 18 6 15 8
Adolescent Group * 34 30 29 13 2
Adult Group . . 27 19 14 8 5
Sexual Offenders . 124 102 92 20 12

Such statistics are a poor advertisement of the efficacy of
psychological treatment among delinquents, but the severe
limitations of the investigation are the real explanation.
The general conclusion of Drs. East and Hubert was that
¢ psycho-therapy is, and is likely to remain, a specialized
method of treatment usefully applied to but a comparatively
small number of disorders’.® When this report was

! Paragraph 96. 2 Paragraphs 99 and 154.

3 Paragraph 158 stated that ¢ at the most any treated case in
our series can only have been out of prison four years at the present
time, while the majority have been at liberty for much shorter
periods’.  Probably later statistics would present an even more
gloomy picture here.

¢ As in the ordinary way no one could be sent to prison at that
time under 16, no adolescents under that age could,be included
in the investigation.

® Paragraph 160.
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published, I discussed it with several experienced psycho-
therapists and gathered the impression that the report would
be appreciated among medical psychologists for its case
histories and not for the value of its conclusions. Many
medical men and women took strong objection to the report
on account of its bias in favour of treatment during
incarceration.

There are cases in the East-Hubert report itself which
support the belief that psycho-therapy for delinquents can-
not be judged fairly by the results of the work done by
Drs. East and Hubert. Their work often came too late in
the lives of the delinquents. In some cases included in the
report the success achieved was avowedly restricted by this
fact. Thus Case LXIV ends with these words: ‘It is
doubtful if enough was achieved to prevent further offences
in the future. If treated a little earlier in his career, success
could have been confidently anticipated.” That prisoner of
33, we are told in the report, ‘ came from a very respectable
family. He frequently played truant at school.” Truancy
from school often shows the need for psychological investiga-
tion. But the story of this case goes further: ‘He . . .
obtained employment as a clerk, but resigned in eighteen
months as he became depressed and suffered from nocturnal
enuresis and a feeling of inferiority.” This should have been
recognized as another red light. Enuresis (bed-wetting)
may be, as we saw in the previous chapter, a clear indication
of emotional abnormality, and emotional abnormality, if not
psychologically treated, can result later in criminal acts.
This prisoner ‘ was eventually arrested, and since the age of
17 had been convicted seven times for shopbreaking, theft
and forgery. He had been detained in a Borstal Institution.
He had served a sentence of four years’ penal servitude, as
well as shorter terms of imprisonment.” At the time of his
treatment this man was serving a sentence of twenty-
two months’ imprisonment for warehouse-breaking. The
account of the case in the report—and that is the limit of my
knowledge ‘of it—does not state that at any time between his

eing found guilty and his sentence there had been a thorough
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medical and psychological examination of him. But the
account gives much more evidence that at all times there was
an acute need for such an examination :

He had before this [the series of offences which had led up
to his last conviction] borrowed his sister’s underclothing, stolen
that belonging to other women, and had also bought similar
articles and dressed himself up in them to stimulate phantasy.
He also obtained satisfaction by self-flagellation accompanied
by phantasies of complicated masochistic relationships. The
enuresis did not persist, but he was always sexually inferior.

These conditions had probably existed in lesser degree in
that man’s childhood, and if he had then had the benefit of
treatment, or even mere advice, from a trained psychologist,
his future might then have been quite different. Perhaps if
his parents had been less ‘ very respectable ’, he might have
had the advantage of being charged before a juvenile court for
some minor delinquency; he doubtless committed, like
plenty of healthy children, acts contrary to the criminal law.
Perhaps also his juvenile court would have seen his need for
psychological examination and sent him to a Child Guidance
Clinic. But it is useless to ponder over the might-have-
beens. I.et us see how this miserable man when young tried
to help himself. The report of the case continues :

He was concerned about his condition and studied psycho-
analytic literature in order to gain some insight into his condition.
He read some of Freud's works and studied Krafft-Ebing’s
writings on sadism and masochism. The only effect, however,
was to make him feel physically nauseated.

Dr. Hubert was able to diagnose the complaint of this case
and ‘ treatment was carried out over a considerable period ’.
But it is no tribute to our system of criminal justice that this
occurred first after all these sentences to Borstal and prison.

It is highly probable that at all times there are in our
prisons some men and women who might be leading useful,
or at least harmless, lives if their conduct had been examined
from the psychological point of view when thef first came
within the criminal law. Had this been done, it might
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have been possible for any necessary treatment to have
been given without imprisonment.

The tragedy of the undiscovered psychopath was investi-
gated by Dr. Hermann Mannheim, a judge of the Court of
Appeal in Berlin and professor of Laws in the Berlin Univer-
sity before the coming of Nazi rule. He was given facilities
to make a special investigation into the problem of recidivism
in England and for that purpose he examined the calendars
of the Central Criminal Court and of the London Quarter
Sessions. In his book, Social Aspects of Crime in England
between the Wars, Dr. Mannheim summarized his results.!
Many of the gloomy lists of past records, he showed, indicate
that in the early days of the criminals’ breaches of the law
there were indications calling for psychological inquiry.
Had psycho-therapy been available when these recidivists
were young, perhaps they could have had their energies
turned into useful paths. The argument is, of course,
hypothetical, but I believe that many recidivists could have
been saved if they had undergone psycho-therapy at the right
age. Sir Leo Page’s book, The Sentence of the Court, has
much to say about bad sentences.

One more criticism of the East-Hubert report needs to be
mentioned. It seems to be unnecessary that in the report so
much space was given to the cases that were wholly unsuit-
able for psycho-therapy. The authors declared that
¢ psycho-therapy as an adjunct to an erdinary prison sentence
appears to be effective in preventing, or in reducing the
chance of, future anti-social behaviour, provided the cases to
which treatment is applied are carefully chosen’.? This
will be generally accepted. But it is difficult to see the
justification for including in the report cases for whom
psycho-therapy was found not to be suitable at all. Thus
the account of Case X ends with the words : ‘ It is doubtful
whether such a case would receive benefit from any sort of
training or discipline.” Similar judgments occur frequently
and prompt the question why such cases were included in the
report. If some physician wished to convince professional

! Chapter 12. 3 Paragraph 158.
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and public opinion that a new method existed for curing
cancer, he would scarcely dilate on details of cases where the
disease was too far advanced for the new treatment to be
attempted. The hopeless cases set out in the report merely
prove that at the time some medical officers in the prison
service had little knowledge of what psycho-therapy can and
cannot achieve. Surely the failures that were relevant in
such a report were those where psycho-therapy was tried for
a considerable time and proved inadequate, not those where
it was impracticable for psycho-therapy to be tried at all.l
The drawback of including cases where treatment had no
chance is that they may reduce the prospects of the report
being accepted as evidence of the utility of psycho-therapy
for delinquents. Having regard to the wide gulf between
the law and modern psychology, it is most desirable that
gradually a mutual understanding between them shall arise.
Byt this will not be encouraged by accounts in an official
publication of hopeless cases where psycho-therapy could not
even be begun.

Criticism of the East-Hubert report is less valuable than
the question, raised in the report, of the pros and cons of
giving psycho-therapy during a sentence of imprisonment
and giving it while delinquents are at liberty, having been
placed by their trial court on probation under the super-
vision of a probation officer.? I have an invincible dislike
of most dichotomies and believe that both forms of treatment
will continue to be necessary. But as in a considerable

1 In Case XIX, a lad of eighteen, the preliminary observation
‘ gave the general impression of considerable organic cerebral
deterioration >. He was found ¢ unsuitable for psycho-therapy ’.
As no psychological disorder was discovered, it is difficult to see

why the case was mentioned in the report. Other such cases could
be cited.

2 All our criminal courts have power to place on probation all
delinquents, except murderers (and a few others who are extremely
rare). This means that the question of penalty is held over and
is never raised if the delinquents behave themselves. Such delin-
quents are placed under the supervision of probation gfficers who
are usually trained social workers. Probation usually lasts a year,
but can last three years.

5
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number of cases the choice between these methods is
difficult, it is worth while entering in some detail into the
merits and demerits of each. The bias of Drs. East and
Hubert led them to say that ‘ the use of psycho-therapy on
probation . . . should be confined largely to first offenders,
to cases in which the offence is a comparatively minor one and
where experience has shown psycho-therapy on probation is
likely to be more effective than the use of probation alone ’.1
This is the worst sentence in the report. There is, as we
shall see, a mass of evidence to show that psycho-therapy,
while the delinquent is at liberty, but under supervision, can
be successful both with those with several previous convic-
tions, even prison sentences, and with those who have
committed serious offences. Even my own cases in the next
chapter afford some indication of this. The authors also
stated that ‘only a psychiatrist of wide experience can
exercise a wise discrimination in any particular case as to
whether psychological treatment can be recommended with
a reasonable chance of success if unaided by imprisonment ’.2
The last words make a startling assumption. There are very
real drawbacks to treatment in prison. It is significant that
the medical officer of Wormwood Scrubs prison, where the
experimental treatment was given, wrote in his appendix to
the report that ‘ the atmosphere of distrust which penetrates
prisons from without is one of the principal obstacles to the
recovery of the sense of citizenship in the offender’. He
also admitted that ‘ imprisonment remains an expression in
concrete form of the loss of public confidence in the ability
of those who have committed crime to discharge their social
obligations>. Many will say that the essence of psycho-
logical treatment is the stimulation of self-confidence and
that its forcible stamping out, which life in prison involves,
must militate against the success of treatment. Not only is
there an ‘ atmosphere of distrust ” and a repression of self-
confidence in prison ; there is also shame and discourage-
ment, monotony and lack of free comradeship. These are
factors that must work against the success of psychological
1 Paragraph 168. % Paragraph 49.
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treatment. Even the fact that meals are served regularly and
in no way depend on effort is a handicap, one that is to some
extent mitigated nowadays by the earnings scheme and
facilities for purchasing comforts. It is well known that
men and women can become almost model prisoners, causing
no trouble, and yet be unfitted for free life. When Dr. Grace
Pailthorpe made her investigations into women held in
custody, she found that there was in prison an atmosphere
that intensified the difficulties of her work. The ‘ inevitable
reaction ’, she wrote, of the women to the unnatural con-
ditions in which they were living was ‘to make them
suspicious of any further interference from outside sources ’.
Her considered opinion was that ‘the application of
psycho-analysis is impossible as long as the subject is in
prison, since the conditions are unsuitable for carrying out
that technique ’.? But Dr. Pailthorpe had no opportunity
to try treatment in prison, so ‘ impossible ’ is probably too
strong a word. 'T'o some extent a skilled therapist would be
able to create his own atmosphere and thereby to undo some
of the effects of prison life. His ‘ rapport’ should not be
dependent on the circumstances under which his patient
lives, but in fact it probably would be in many cases.
There are, we must admit, some advantages in treatment
in custody. Thus in some psychological states the bene-
ficial effects of treatment cannot be experienced until its
conclusion ; at any stage there may be a return to criminal
conduct ; in the early weeks of treatment it is possible that
a repetition of criminal acts may even be prompted by the
treatment. When an offender who has been placed on
probation is brought before a court on account of an early
repetition of the offence, it would require an unusual psycho-
logical insight on the part of the Bench not to put an end to
both liberty and treatment ; the Bench would be more likely
to take up the position that the delinquent had had his chance

1 What We Put in Prison, p. 41. Dr. Pailthorpe’s Studies in
the Psychology of Delinquency, a report made to she Medical
Research Council of the Privy Council, is in my opinion a more
valuable work. 2 Ibid., p. 1209.
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and, as he had failed to take advantage of it, he must go to
prison. This should not happen. When there is such
repetition of offences, a report ought to be obtained from the
psycho-therapist in charge of the case before any drastic step
is taken by the court.

An important recommendation in the report was the
establishment of ‘a penal institution of a special kind ’ for
dealing with ‘abnormal and unusual types’.! There is
much to be said for the establishment of such an institution,
but it is difficult to see how in it many of the drawbacks
inherent in treatment during imprisonment could be avoided.
If the abnormality of the cases were not of a dangerous type,
the institutions might be created on the lines of the newer
Borstal Institutions and the camps for adult prisoners, none
of which have enclosing walls. If possible, I should like
to see such an institution containing others besides psycho-
pathic cases, for the association of those undergoing psycho-
therapy with prisoners not needing treatment would probably
assist the treatment without doing harm to the ordinary
prisoners.

The Criminal Justice Act, 1948, has enlarged the powers
of our courts for dealing with those needing psycho-therapy
without the necessity of ordering their imprisonment. This
was a most welcome recognition of the weakness of the
criminal law and was mentioned in my first chapter. The
new Act has in effect recognized that plenty of psychopathic
delinquents can be made safe by treatment without imprison-
ment. For such cases it is now enacted that courts may
include in the probation order a provision requiring the
probationer to submit (for such period not extending beyond
twelve months from the date of the order as may be specified
therein 2) to treatment by a duly qualified medical practi-

1 Paragraph 172.

2 There was at the time a strong feeling among those interested
in the psychological treatment of delinquents that this limitation
of treatment to one year was unscientific. But probably a psychia-

trist could persuade his patient, where desirable, voluntarily to
continue his treatment.
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tioner ‘ with a view to the improvement of the probationer’s
mental condition’.! Treatment, which has to be directed
only with the delinquent’s consent, can be residential or
non-resident. If non-resident, it can be given at an institu-
tion or by an individual psycho-therapist. In fact, many
of the powers given to courts by this Act could have been
exercised under earlier law. Probation orders could before
the Act legally include terms about ‘any other matters as
the court may, having regard to the particular circumstances
of the case, consider necessary for preventing a repetition of
the same offence or the commission of other offences’.?
In the numerous cases that I handled I inserted in the
probation orders, pursuant to these general powers, a term
that the delinquents shall submit to medical treatment as
directed ; this, of course, only when consent had been given.
The main benefit that modern Acts will give in this respect
will be, not the power to order treatment, but the absence
of expense. Previously courts endeavouring to obtain the
psychological treatment of their delinquents had been
dependent on the charity of the medical profession or of
psychological clinics. Treatment will now be free under
the National Health scheme, but it must be some years
before facilities for such treatment become universal.
Most psychologists will agree that no institution can really
take the place of family life. I once heard a distinguished
psycho-therapist say that any home, with a small ‘h’, is
always better than any Home, with a capital. This was an
exaggeration, but the truth in the remark needs to be
emphasized, especially as there is in official circles an exces-
sive belief in the virtues of institutional life. So far as
children are concerned it has been well said that ‘ the fact
of managing children in large numbers is bound to tend
towards a blurring of personality’. The result is ‘a child
coming out of an institution with the individuality of

1 Section 4 (1). .
® Criminal Justice Act, 1914, section 8,
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a registered number rather than the personality of a human
being ’.1  The natural method is for children to be cared for
by two parents, not by a number of well-meaning people.
In the report of the Prison Commissioners for 1937 the
following statement was printed from the Governor of the
Borstal Institution for girls at Aylesbury :

A remarkable feature of the receptions during the year has
been the greatly increased number (32 as against 13) from the
Home Office Approved Schools. These girls present a very
serious problem in the life of the institution. In the first place,
many of them are already institutionalised, and a long experience
of Homes and schools has taught them how to get through their
time with the minimum effort and without the slightest feeling
of personal responsibility.

. . . These constitute the small and obviously inadequatc
attempts to minimise the dangers of discharging, even though
under supervision, a girl who has probably known nothing but
institutional life for years and is now required to live the life
of a free adult without ever having been a free child.

There is much bitter truth in this, and it applies to both
sexes. Institutionalised youths and girls know next to
nothing about such things as the necessity to look after
clothes, what they cost, what it costs to re-sole a pair of
shoes, and so on. Young people have to learn that holes in
shoes are uncomfortable and that if shoe-money is spent on
sweets or cigarettes, discomfort follows. If in fact the evil
effects of institutional life are influencing the patients, the
efficacy of psycho-therapy must be hampered. This
applies to all types and ages.

1 The Needs of Youth, a report made to the King George Jubilee
Trust Fund by A. E. Morgan, M.A., LL.D., pp. 135-6. Another
drawback of Approved Schools is that ¢ there are immense diffi-
culties inherent in running a school where the good boys are sent
away as soon as they are fit to become prefects, for a selection of
the unfittest elder boys remains to set a bad example ’.—A4 Note
Book for the Children’s Court, by Margery Fry and Champion B.

Russell (Heward League), p. 18. This also applies to all semi-
penal institutions.
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A factor which weighs heavily in favour of psycho-therapy
while a delinquent is on probation is that then the delinquent
will presumably be making an effort to be self-supporting ;
that he should lead an industrious life is one of the terms that
appear in all probation orders. This effort is helpful in the
treatment. An extra cffort is usually involved in the neces-
sary travelling to the psycho-therapist; this also can have
curative value. A London psycho-therapist once told me
that whenever possible he advised his provincial clients to live
at home, rather than live in a London nursing home or hotel ;
he regarded the effort that his patients would have to make
in travelling to and from London as a valuable assistance
in the treatment. Of course there is another aspect of
this; sometimes the effort to reach the psycho-therapist
after a day’s work will so tire the patient that the treat-
ment is handicapped. This has been a problem even in
London. I sometimes used to find it difficult to persuade
delinquents to go regularly to the West End for treatment
when their homes were in Hackney, Battersea, or Wands-
worth ; people in London are local-minded, and to many
Londoners a journey to the West End, or to Denmark
Hill (the Maudesley Hospital), involves a distinct effort.
These problems of distance are a far greater obstacle
in rural areas and can only be solved when more medical
men and women up and down the country are trained in
psycho-therapy.

But the greatest advantage of treatment while delinquents
are at liberty is the fact that the court is trusting them.
From the outset of the treatment they are beginning to live
down their offence and to get back their self-respect. They
have a staunch new friend in the probation officer, who is
not the agent of a punitive machine if delinquents are
making an effort to conform to the terms of their
probation orders. With adults particularly, it is difficult
to be creative in penal institutions. The probation system
should be creative from the beginning. On probation
delinquents should be conscious that the world is
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friendly ;  He restoreth my soul’ should be their inmost
feeling.

When a delinquent is being dealt with under the probation
system, it is important that courts should realize that to
undergo psycho-therapy involves a considerable invasion of
personal privacy and liberty, and also considerable effort.
One of the witnesses before the Feversham Committee on
Voluntary Mental Services (another Committee whose
report was inundated by the outbreak of war in 1939) stated
that ‘ physical illness is still ““ respectable » as compared with
“nerves” or ‘“mental disorder”, and it is certainly
pleasanter to swallow a bromide mixture than to lay bare
one’s soul, though possibly sometimes less effective *.1  This
is well put. It is insufficiently realized how great is the
effort required for successful psychological treatment.
Where there has been reluctance to recognize psycho-therapy
as a suitable means for dealing with delinquents, the reason
may well be that it has been assumed that psycho-therapy is
an easy way out for the delinquent. This is far from the
truth. When a court persuades a delinquent to submit to
psychological treatment, it is wise to give a warning that hard
work is involved, and that the doctor is not going to do that
work.

Where a court decides in favour of treatment while on
probation, it is of importance that the court itself should
follow up the case ; it is not sound policy to leave all ques-
tions about treatment to probation officers, excellent though
they often are. It is becoming more frequent for defending
lawyers to plead on behalf of their clients that psychological
treatment should be directed, so it is essential that courts see
that the directions that they give in their probation orders are
carried out. I once tried a professional man for driving a car
when under the influence of drink to such an extent as to be
incapable of having proper control of it. I convicted and, as
the defendant seemed strange in his conduct, I had inquiries
made. I was informed that a few weeks previously the

1 Feversham Report, p. 73.
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defendant had been convicted of a sexual offence and that his
legal representative had stated that the defendant proposed
to go at once to a nursing home for psychological treat-
ment. 'The court thereupon had bound him over, directing
him to do this. But the defendant had in fact bluffed his
lawyer, for when he appeared before me, I found that he
had been continuing his usual life and had had no treat-
ment at all.

When a court sends a case for psychological treatment
with the consent of the delinquent, the court should realize
that once a delinquent passes into the care of a medico-
therapist, the conventional and valuable doctrine of con-
fidence between doctor and patient must apply. The
practitioner should only be expected to tell the court or the
probation officer such facts as will help in the general
supervision of the case.

It is also important that courts should realize that a
psycho-therapist can have nothing to do with discipline
or punishment. His functions must be solely curative.
If a delinquent has undertaken to have psycho-therapy
and has been placed on probation with this object, the
probation officer has under section 4(4) of the Act to
‘ carry out the supervision to such an extent only as may be
necessary for the purpose of the discharge or amendment of
the order’.

We come now to the practical experience of those who
have given psycho-therapy while the delinquents were on
probation. There are many published reports of psycho-
logical clinics and child guidance clinics. As unfortunately
my magisterial experience did not include work in juvenile
courts, I cannot deal with child guidance clinics. I will deal
only with the two voluntary clinics! that helped me in my
work. Both have since been absorbed into the National
Health Service, but their history is still of value.

Shortly before the outbreak of the war of 1939 the
Tavistock Clinic prepared for the use of a conference of

1 Both catered also for children.
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magistrates and psycho-therapists 1 a statement that gave
a useful summary of such psychological disorders as may lead
to an enforced appearance in a criminal court. In this
statement it was explained that ‘ delinquent actions may
result from various types of psychosis, especially when
delusions are present’. The two terms psychosis and
neurosis, both freely used in psychological work, give
trouble to the uninitiated. The difference between the two
is, I gather, that in a psychosis there has been a loss of reality,
a retreat from reality into phantasy. The paranoiac, domin-
ated by the idea that he or she is persecuted, suffers from
a psychosis. There must be few busy magistrates who have
not at some time or other been worried by this type of person.
I had before me once an elderly man whose strong opinions
that London Transport ought to issue season tickets on their
omnibuses became so deep-seated that he persistently
travelled without paying his fare, giving his name and
address. As this had happened some sixty times and as in
most cases the fares had never been paid, the Board took
proceedings against him. He duly appeared before me.
He refused to attend on a summons, and when I issued
a warrant for his arrest, he wrote vigorously threatening me
with a libel action. In court he told me with great indigna-
tion that the Transport Board had persecuted him for a long
time. He was eventually certified. There are many people
of this type who are not certified, as their delusions cause no
harm.

The neurotic keeps in touch with reality, though his
symptoms may seem to bear no relation to it. He may have
the most intense obsessions, yet he knows that they are not
realistic. In both psychotics and neurotics part of the
emotional life is fixated. They have never fully grown up,
but the psychotic is more backward than the neurotic ; his
fixations are deeper seated. Both can usually be helped
in some measure by psychological treatment, if it comes in
time, but .the outlook for neurotics is the more favourable.

1 Organized jointly by the Magistrates’ Association and the
British Medical Association.
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A point of real value to criminal courts, made clear in this
statement of the Tavistock Clinic, is that in the case of
psychotics the illness may well be unsuspected until
a criminal act is committed. If courts would only realize
this fact, they would hesitate to pass sentences without allow-
ing delay for full inquiries to be made.!

‘This statement of the Clinic divided those whose conduct
has a psychological basis into four categories. I have seen
other classifications, but human conduct is very difficult to
classify, and some delinquents come under more than one
category. 'The grouping made by the Clinic is the simplest
that I have seen, and I cannot do better than copy its de-
scription of the two types that cause most difficulty in the
courts.

Reaction Character Traits. This is the commonest type of
mental abnormality leading to anti-social conduct. The term
‘ reaction trait’ means a tendency developed in the mind in
order to cover or mask an opposite tendency. Thus a dependent,
weak boy may wish to ‘show off ’ his courage and manliness,
or a child deprived of affection may repress this need by assum-
ing a rebellious, ‘ don’t care ’ attitude of grievance against a harsh
world. In this way he over-compensates for the feelings which
he represses. Moral sense is present, but it is on the side of
the rebellion, and the individual may be proud to be a ‘ public
enemy .

These reactions are usually formed in early childhood, so that
the patient has no idea why he should be so affected. Such
conditions constitute a definite psychological disorder and are
probably the most recalcitrant and persistent of all types of de-
linquency, accounting for many recidivists. These delinquents
are not improved, and are often made worse, by punishment.
They often resist psychological treatment, but with under-
standing and a favourable environment, good results may be
obtained.

Delinquents in this category constitute some of the most
difficult problems of criminal courts. 'They are not easy to
persuade to undergo psycho-therapy and are the least likely to

1 See Chapter 6,
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stick to it. They require most skilful treatment ; yet harm
may result from punishment. If a child comes within this
group, it is worse than useless to treat it as merely naughty ;
by so doing the chances are increased that serious criminal
acts may be committed later in life. Punishment may easily
create a sense of injustice and prompt rebellious conduct.
These are the cases that are most likely to benefit from
institutional life wisely directed, but mere penal incar-
ceration has little chance of securing any change for the
better.
The other classification of the Clinic was :

Psycho-neurotic Delinquency. People whose acts fall within
this group have a strong moral sense with which their anti-social
conduct is entirely out of keeping. In contra-distinction to
those who show reaction character traits, they are genuinely
ashamed of the tendencies which from time to time overwhelm
their better judgment. These conditions also result from emo-
tional difficulties in childhood, but this group differs again from
the preceding one in that the delinquent impulse is normally
kept out of mind but reappears at times of emotional stress.
The act satisfies some unrecognised childhood need appearing
in disguised form. It is in this group that psychological treat-
ment is most applicable, and the individual usually gives his full
co-operation.

Many sexual perversions, as well as addiction to alcohol and
other drugs, come under this heading.

Obviously cases in this group are more easily dealt with.
They are also more likely to benefit from probation, even
without any psychological treatment.

These opinions may be ignored, but they are difficult to
refute. If we accept these views as scientific, as I suggest we
must, our present system of sentencing delinquents cannot
claim to be scientific. How can a lawyer or a lay justice on
the Bench detect unaided whether a delinquent belongs to
either of these groups? A specialist in psychology can
usually diagnose in a short time to which group any particular
delinquent Belongs and, therefore, what line of treatment will
be likely to prevent further criminal conduct. But if both
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juvenile and adult courts do not seek the aid of specialists, and
allow the necessary time after the facts are decided,! then

there must be serious danger that a recidivist is in fact
created.

A statement of this nature could only come from those
who have had much practical experience of treating delin-
quents. The Tavistock Clinic,? founded in 1920 as the
result of the work of doctors with *shell shock’ cases in
the war of 1914, did not set out to deal with delinquency,
but circumstances forced delinquents upon them. Its main
object was, quoting one of the clinic’s reports, the study,
alleviation, cure, and prevention of the disorders of mind
which are not classed as insanity or mental deficiency, but
which nevertheless cause profound and widespread suffering
and economic disability in the community ’.

When a delinquent was referred to the Clinic, either
by a magistrate or by a probation officer, he was studied
from both the physical and psychological points of view.
The annual report of the Clinic for the year 1938, the
last full report before the war, stated that most of the
cases had been followed up for three years or longer.
All of the Clinic’s patients, delinquents or otherwise,
were, of course, at liberty, so the follow-up must have
been a big task.

On the results of treatment in adult cases the Clinic
reported that 547 per cent were ‘ relieved ’ ; of the remain-
ing 45°3 per cent considerably more than half were * slightly
improved ’, and we must remember that  slightly improved ’

1 See Chapter 6.

2 Some idea of the scope of the work done by the Clinic can
be obtained from the sub-headings in one of its pre-war reports :
Children’s Department, Social Service, Educational Psychologist,
Director of Studies, Research, Delinquency, Follow-up. It is
obviously impossible for me to describe the work under all these
headings, but it should be mentioned that valuable research work
was carried on ‘ to co-ordinate physical and psychological findings
in disease’. The uninitiated may think that psychological ail-
ments and physical disease form two distinct categories. The
Clinic proved that this is frequently not so.
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from a medical standpoint may well mean the cessation of
further charges of crime. Of the adult cases followed up
for three years or longer 55-8 per cent were reported as
‘ relieved ’.  As regards children 43 per cent were reported
as ‘ apparent cure’, 29 per cent as ‘ improved ’ and 28 per
cent as ‘not improved ’.

The high scientific standards adopted by the Clinic are
observable from the following statement which was sent to
me when the above figures were supplied :

The figures quoted in this report are small and cannot be
used for the formulation of statistical evidence as to the efficacy
of psycho-therapy in the problem of delinquency. The results
do, however, suggest that this line of treatment is helpful alone
in carefully selected cases, and if combined with suitable en-
vironmental arrangements, can be effective for a still larger
number.

This question of ‘suitable environmental arrangement’
is of great importance in deciding whether treatment should
be given in places of detention or while the delinquent is
on probation.

The Institute for the Scientific Treatment of Delinquency
worked on similar lines; a few of its medical staff were
also on the staff of the Tavistock Clinic. The development
of the Institute is in a sense a history of the development of
modern psychology itself in its relation to the problems of
crime. It was founded in 1932. I attended its inaugural
meeting at University College, London, on 29 November
1932, and was at first repelled by the propaganda literature
provided. One leaflet included the statements: ‘as the
movement succeeds, as it must succeed with public recog-
nition and support, so should our prisons empty. . . .
The potential criminals will be useful citizens.” Though
at that time I had been a magistrate for only eighteen
months, this optimism was too much for me. But it
was not long before experience made the Institute a prac-
tical and ' invaluable centre for treating delinquents.
The following extracts from the annual report of the
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Institute for 1938 show the realist attitude that was
adopted :

By ¢ discharged as cured’ we mean that some fundamental
cause of the delinquency has been discovered and treated satis-
factorily ; for example, a mental disease of which the offence
is symptomatic, or an unusual and specially severe environ-
mental factor operating on a boy who otherwise would have
remained honest. By ° discharged as improved ’ we mean that
we regard the patient as having reached a stable, non-delinquent
state, although the causes of his delinquency were of such a kind
that we should not be justified in claiming a cure until a period
of some years had elapsed.

But again it is desirable to emphasize that these latter
cases, the majority of those treated by the Institute, may
have been successes from the standpoint of criminal courts.

The report stated that ‘all methods of treatment have
been used’. It also emphasized the value of combining
sociological and psychological methods. Of those treated,
this report stated, about one quarter were sex cases and
nearly one half cases of theft ; some were children ‘ beyond
control > ; there were also cases of attempted suicide and
of wandering without visible means of support and refusing
to enter a place of refuge.

When it is realized that in but a small proportion of the
cases, both at the Tavistock Clinic and at the Institute,
was any money forthcoming from the delinquent patients,
even for administrative expenses, we obtain some idea of
the difficulties of this work, and of the generosity of the
doctors concerned. Both these organizations were typical
of Englishinstitutions ; they were built on faith, enthusiasm,
and an ardent conviction that plenty of psychotics and
neurotics, even when they are criminals, can be cured while
they remain at liberty. This lesson has now been learned
by the State and it is now for the courts to make full use of
their powers. 'These powers are still optional, so a consider-
able responsibility now rests upon the courts.

A psycho-therapist needs for his work full infor-
mation about the physical condition of his patient. He
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also needs much social information about him, and pos-
sibly intelligence tests as well, before he begins treatment.
We have seen that similar information was collected before
Dr. Hubert began his treatments in Wormwood Scrubs
prison. Under the circumstances that originally existed at
these clinics, it is possible that the treatment given was
hampered by the preliminary investigations. The old rule
at the Institute for the Scientific Treatment of Delinquency,
for instance, was that the delinquent on probation first saw
a social worker. Usually another journey to the West End
was necessary for a visit to the physician. Ultimately he
saw his allotted psycho-therapist. These arrangements
were then necessary because the clinic was not sufficiently
well provided with funds to enable it to have its experts,
so to speak, on tap ; it had to utilize the spare time of busy
men and women. It was not, therefore, practicable for all
the interviews to take place on one day and at one place.
So no blame can be imputed. But later on it was arranged
that a patient saw the psycho-therapist on his first visit.
But for the guidance of State clinics it would be well
to look at this matter from the point of view of the delin-
quent. He has just had a nasty experience; he has been
caught by the police and tried in open court. Probably he
has expected to be sent to prison; he is relieved that the
court is trying to understand him, but alarmed that he has
promised to undergo something of which he has never
heard before. But he has screwed up his courage, promised
to co-operate, and sets out for the clinic after a day’s work.
If he sees first a social worker who asks a lot of questions
about his home conditions, how many children, whether
any ancestors were ever insane, and so on (all necessary
inquiries), then he may lose courage. If at his second visit
he sees the physician, who, instead of talking about what is
uppermost in the delinquent’s mind, examines him for flat-
feet or tonsils, or such like ailments, then the discouraging
process goes further. I had a few cases where the good
intentions of delinquents evaporated after the preliminary
or second visit to a clinic and before they ever reached
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a psycho-therapist. In a high proportion of cases where
consent has been given to psycho-therapy, there is much
¢ resistance ’, conscious or unconscious, so if there is delay
before the psycho-therapist is seen, however inevitable the
delay may be, the curative process may fail before it begins.
Such delay may also have the serious result of breaking
the rapport between delinquent and his court and probation
officer. For good results such rapport should grow stronger
and stronger, quickly reinforced by a new rapport between
delinquent and psycho-therapist; good rapport is essential
for psycho-therapy.

Because of these earlier practical difficulties, I rejoiced
when probation officers at the South-Western court, where
I worked from 1934 to 1947, discovered that a psychiatrist
of great experience, Dr. Alexander Court, was living in
the district and was willing to help us. I sent many
scores of cases to Dr. Court, both for report on remand
and for treatment, and it was never a difficulty that our
delinquents had not time or energy to make the necessary
visits. By sending cases to an individual and local doctor
many difficulties were avoided. The same doctor could
examine from both the physical and the psychological
standpoint (probably at different times), and he could be
supplied before the first visit of the delinquent with the
social facts and history by the probation officers; this
made easier the path of the delinquent. The very fact that
the delinquent had to enter a doctor’s surgery, a type of
place with which he was ordinarily familiar, minimized any
fear of the unknown ; it requires more pluck to pay visits
to a clinic than to see a doctor in his surgery, and pluck is
not a conspicuous characteristic of most delinquents need-
ing psychological treatment. The happiest results came
from Dr. Court’s work.

Under the National Health Service patients sent by courts
for psycho-therapy are not likely to visit individual psychia-
trists in any great numbers; though this is possible under
section 4(2)d of the Act of 1948, there is no power in the
courts to pay fees out of public funds to any individual



62 CRIME AND PSYCHOLOGY

doctor. In this respect the Act differed from the Bills
introduced in 1938 and 1939, which expressly empowered
courts to pay such fees. Magistrates in London were
fortunate in that they had rich Poor Boxes, out of which
they could pay medical fees if they wished to do so. I hope
they will continue to do this.

It needs to be realized that there is nothing in the Criminal
Justice Act of 1948 that places courts under any duty, either
to make full social or medical enquiries about their cases
before sentencing them, or to use the powers concerning
psycho-therapy for offenders. All criminal courts can con-
tinue to handle their cases on lines which satisfied opinion
fifty years ago. I hope that there will be a widespread use
of the powers set out in the Act. Indeed, I look forward
to a time when it may be possible, except for the most grave
crimes, for most delinquents to remain free, but under
supervision, both for their preliminary examination before
the court decides their fate, and for any psychological
treatment that may be found necessary.

A problem that has to be faced when treatment on pro-
bation is proposed is the difficulty of giving long courses
of treatment to delinquents. The analytical method is as
a rule, I am told, the best for the psycho-neurotic cases,
and also for many of those with ‘ reaction character traits’,
namely, where delinquency has been a reaction to an opposite
and repressed tendency. The patient is encouraged for
three hours a week or more over a period of years to say
whate