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PREFACE.

‘MAYNE on Hindu Law and Usage’ became, from its first edition, a classic,
and {rom its third, nearly one of the “sources” of Hindu law; and two
or, as they go in the legal world, three generations of lawyers
have been brought up on, it. But it is sixteen years since the last
edition, and thirty-two years since the seventh edition for which
Mr. Mayne himself was responsible, was published. During this long
interval of time, there have been very considerable accretions to the
body of case-law including a great number of important decisions on
several branches of Hindu law as well as very material changes effected
by legislation from 1914 to 1938, culminating in the enactments of
1937-38. A thorough revision of the work involving substantial alterations
in it has therefore become necessary and the latest enactment has made an
editor’s task one of exceptional difficulty. While a great part of what
Mr. Mayne wrote has been retained, many parts of the work have been
rewritten and some of the chapters have been recast. Two new chapters
have been added, one on the Hindu Women’s Rights to Property Act and
the other on Impartible Estates. Nearly every topic has received -fuller
treatment, space being found either by excision or condensation of parts
of comparatively less necessary matter. I believe all the relevant cases in
the reports up to the end of July 1938 have been incorporated.

As some account of the development of Hindu law was an integral
part of Mr. Mayne’s treatise, a re-examination of the Sanskrit authorities
in the light of later researches and views became also necessary. The
wealth of material made available by such works as the Arthasastra qf
Kautilya, the translation of the Acharadhyaya of Mitakshara with notes from
the gloss of Balambatta by Mr. Srisa Chandra Vidyarnava, the Manubhashya
of Medhatithi by Dr. Ganganatha Jha, the translations of the Viramitrodaya-
tika and of the Mayukha by Mr. J. R. Gharpure, Dr. Jayaswal’s
“Manu and Yajnavalkya”, the very valuable Vedic Index by Drs. Macdonell
and Keith, the 1928 edition of “Law and Custom” of Dr. Jolly whose
services to the history of Hindu law are unique, the Cambridge History
of India. Mr. P. V. Kane’s indispensable “History of Dharmasastra”,
Dr. Jha's “Hindu Law in its Sources”, Dr. Ganapati Sastri’s edition of
Visvarupa’s commentary, and the new editions of the “Smriti Chandrika,”
‘enables one to arrive at sounder and more accurate conclusions than werg
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n PREFACE.

possible a generation or two ago. As a consequence, views somewhat
different from those ‘of Mr. Mayne have been expressed on some questions,
especially in the first and second chapters as well as in the chapter
on Marriage and Sonship. On others, however, such re.examination
has served only to bring fresh support to Mr. Mayne’s conclusions, e.g.,
on propinquity being the sole creterion of Mitakshara succession, the
part played by custom in the Smriti law and the existence of only two
schools of Hindu law.

Care has however been taken to keep the historical and the legal
discussions separate so that the statement of the law may be readily
available. But such passages in the Smritis and the commentaries as are
primary authorities for the actual rules of law have been discussed in
relation to the latter.

Mr. Mayne was perhaps right when he wrote in the seventies of the
last century that Hindu law was in a state of arrested progress in which
no voices were heard unless they came from the tomb. But this passage
was retained down to the last edition (§40) though it had become quite
clear that Hindu law had shown an amazing adaptability to modern
conditions. In fact there was no department of Hindu law in which
progress was not visible when, after the pandits ceased to be official
referees of courts by Act XI of 1864, Judges had to take upon
themselves the exposition of Hindu law. Distinguished judges, Indian
and European, both in India and on the Privy Council, have, during half a
century, notwithstanding occasional set-backs and cross-currents. helped
to develop Hindu law to suit the new and complex needs of a
highlv progressive societv. And the voices of the dead have been quite
as helpful as the voices of the living, as for instance, on the doctrine of
severance in status by unilateral declaration of intention. At the very
commencement of the period. five writers, namely. Mr. Mayne himself.
Mr. Mandlik, Sir Gooroodass Banerjee, Dr. Sarvadhikari and
Dr. Jolly, by their labours at about the same time, helped to lay the
foundations of modern Hindu law. Messrs. West and Buhler, Dr. Bhatta-
charya, Mr. G. C. Sarkar Sastri, Mr. J. C. Ghose and Mr. P. R. Ganapathi

Iyer have also made valuable contributions.

The one astonishing experience of any student of Hindu law who
carefully studies the Commentaries and Digests is the impression he
receives of the remarkable ability and vision of the Hindu jurists, their
grasp of principles and their seminal ideas. Once you get behind their
unfamiliar garb and utterance, you get into contact with acute and
accomplished lawyers who would be a credit to any age or country. And
a juster word was never said than what Mr. Mayne himself said in his
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preface to the first edition: “Hindu law has the oldest pedigree of any
known system of jurisprudence, and even now it shows no signs of
decrepitude.”

eBut it is obvious that the age of the legislator has now come. The
latest of the enactments has struck at the root of the Mitakshara system of
coparcenary and presents in the compass of two sections the concentrated
drawbacks of uncoordinated piecemeal legislation. The difficulties created
by the Act are referred to in Chap. XIV. If the intention of the legislature
was to destroy survivorship altogether, it would have been much simpler
to make the Mitakshara coparcenary a Dayabhaga coparcenary in all
respects. But if the intention was to make the widow a coparcener in
the Mitakshara sense. it could easily have beer better expressed.

While many parts of Hindu law require reform and legislation may
be welcome, il is essential that Hindu law -hould be in a form readily
accessible to the Indian ministers. politicians, legislators, the Press and
the Public. A codification of the Hindu law of property and succession
is very desirable. In future, the legislatures will be frequently called upon
to consider measures of reform. And any legislation will be most
unsatisfactory if reform is undertaken at one point without envisaging its
consequences throughout the whole field of Hindu law. The time has
certainly come to cheapen the ascertainment of law. to make it, if
only in its broad outline, a common possession of all literate citizens
and to minimise the inconveniences and complications of a personal
law, intermixed as it is with local or family customs which have long
outlived the needs of an earlier day, by the enactment of a code of Hindu
law applicable to the whole of Hindu India which is governed by the
two schools.

In this connection the distribution of legislative authority in the
Government of India Act. 1935, so far as personal laws are concerned,
is anomalous and unsatisfactory. Whether the personal law is Hindu or
Mahomedan. a reasonable degree of uniformity and certainty is necessary
throughout India and it should not vary from provincer to province or,
it may be, almost from district to district as in Bombav or in the Punjab.
While intestacy and succession, and transfers of property are rightly
placed in the concurrent list so that both the Federal and the Provincial
Legislatures have power to legislate on those subjects. the jurisdiction of
the former is excluded as regards agricultural land. Probably all that was
meant by art. 21 of the Provincial legislative list was to leave the policy of
restricting alienations, as in the Punjab. to the Provincial Legislatures.
But as it stands, especially when read with articles 7 and 8 in the Concurrent
List, the net is very much wider. And as almost all land in the provinces
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is agricultural, the Legislatures in the various Provinces alone can legislate
as to intestacy, succession and transfers of property in respect of it.
Such a procedure involves several and conflicting sets of laws not only
among the various Provinces but also as regards the same Hindu families
in each Province. It is necessary therefore that the Hindu law of property
and succession should, like the law of marriage and adoption, be placed
either in the concurrent list or in the federal list, being removed from
the exclusive provincial field.

Appendix III requires a word of explanation. It contains an
adequate statement of Marumakkattayam and Alivasantana law which
Mr. P. Govinda Menon. B.A., B.L.. Advocate, has at my request prepared
for this edition. I would express my grateful acknowledgments to him
as also to Mr. B. Sitarama Rao. B.A., B.L., Government Pleader. Madras,

who revised it.

Apart from its usefulness to practitioners and students as containing
the law and usage of Hindus in some districts of Madras. Appendix III
will enable one to compare the two systems. the one derived
from the patriarchate and the other from the matriarchate. To my mind,
it disproves alike the theory that the matriarchate is the germ which develops
into the patriarchal system and the theory that the joint family system and
succession depend upon the offering of sraddhas. On the other hand it
shows that the sraddhas follow the system of family and succession.

A special debt of thanks and appreciation is due to Messrs. P. P.
Ramabhadra Ayyar, M.a.. M.L.. and V. Ramaswami Ayyar. B.A.. M.L.,
Advocates, for their continuous and unwearied assistance to me in the
preparation of this edition. 1 must also thank Mr. P. Satyanarayana,
B.A., M.L., Advocate; my son. Mr. S. Parthasarathi. B.a.. B.L.. Advocate; and
Mr. N. D. Varadachari, B.A.. B.L.. Advocate. for assistance in connection
with the earlier part of the work as well as Mr. S, K. L. Ratan. B.sc.. B.L.,
Advocate, and Mr. R. Chakravarti. M.A., B.1., for assistance in connection
with the latter part of the work.

17th August, 1938. S. SRINIVASA 1YENGAR.



PREFACE TO THE FIRST EDITION.

I BAVE endeavoured in this work to show, not only what the Hindu Law is, but how
it came to be what it is. Probably many of my professional readers may think
that the latter part of the enquiry is only a waste of time and trouble, and that, in
pursuing it, I have added to the bulk of the volume without increasing its utility. It
might be sufficient to say that 1 have aimed at writmg a book. which should be
something different from a mere practitioner’s manual.

Hindu Law has the oldest pedigree of any known <ystem of jurisprudence, and
even now it shows no signs of decrepitude. At thi» day it governs races of men,
extending from Cashmere 10 Cape Comorin, who agree in nothing else except their
submission to it. No time or trouble can he wasted. which is spent in investigating
the origin and development of such  system. and the causes of s influence. I cannot
but indulge a hope that the very parts of this work, which seem of least value to a
practising lawyer, may be read with intrrest by some who never intend to enter a
Court. 1 also hope that the same discussions, which sppear to have only an antiquarian
and theoretical interest. may be found of real servict. if not 1o the counsel who has
to win a case, at all events 10 the judge who has 10 decide it.

The great difficulty which meets a judge is to choose between the conflicting
texts which can be presented to him on almost every question. This difficulty is
constantly increased by the labours of those scholars who are yearly opening up fresh
sources of information. The works which they have made accessible are, naturally,
the works of the very early writers, who had passed into oblivion, hecause 1the substance
of their teaching wa< embodied in more modern treatises. Many of these early texts
are in conflict with each other, and still more are in conflict with the general body of
law as it has been administered in our Courts.

An opinion seems to be growing up that we have been going all wrong; that
we have been mistaken in taking the law from its more recent interpreters, and that
our only safe course is to revert to antiquity. and. wherever it may be necessary, to
correct the Mitakshara or the Daya Bhaga by Manu. Gautama, or Vasishtha. Such a
view omits to notice that some of these authors are perhaps two thousand years old,
and that even the East does change, though slowly. The real task of the lawyer is
not to reconcile these contradictions, which is impossible. but to account for them.
He will best help a judge who is pressed. for instance, by a text which forbids a
partition, or which makes a father the absolute despot of his family, by showing him
that these texts were once literally true, but that the state of society, in which they
were true, has long since passed away. This has been done to a considerable extent
by Dr. Mayr in his most valuable work, Das Indische Erbrecht. He seems, however,
not to have been acquainted with the writers of the Bengal school. and of course had
no knowledge of the developments which the law has received through nearly a
century of judicial decisions. T have tried to follow in the course marked out by him,
and bv Sir H. S. Maine in his well-known writings. It would be presumption to
hope that I have done so with complete. or even with any considerable, success. But
I hope the attempt may lead the way to criticism, which will end in the discovery
ef truth.

Another, and completely different current of opinion, is that of those who!
think that Hindu Law, as represented in the Sanskrit writings, has little application/
to any but Brahmans, or those who accept the ministrations of Brahmans, and thay
it has no bearing upon the life of the inferior castes, and of the non-Aryan races. This
view has been put forward by Mr. Nelson in his “View of the Hindu Law as
administered by the Madras High Court.” In much that he says I thoroughly agree
with him. I quite agree with him in thinking that rules, founded on the religions
doctrines of Brahmanism, cannot be properly applied to tribes v;vho have never received
those doctrines, merely upon evidence that they are contained in a Sanskrit law book.
But it seems to me that the influence of Brahmanism upon even the Sanskrit writers
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has been greatly exaggerated, and that those parts of the Sanskrit law, which are of
any practical importance, are mainly based upon usage which, in substance, though
not in detail, is common both to Aryan and non-Aryan tribes. Much of the present
work is devoted to the elucidation of this view. I also think that he has under-
estimated the influence which the Sanskrit law has exercised, in moulding to its own
model the somewhat similar usages even of non-Aryan races. This influence has been
exercised throughout the whole of Southern India during the present century by
means of our Courts and Pundits, by Vakils, and Officials, both judicial and revenue.
almost all of whom, till very lately. were Brahmans.

That the Dravidian races have any conscious belief that they are following the
Mitakshara, I do not at all suppose. Nor has an Englishman any conscious belief
that his life is guided by Lord Coke and Lord Mansfield. But it is quite possible
that these races may be trying unconsciously to follow the course of life which i«
adopted by the most respectable. the most intellectual, and the best educated among
their neighbour<. The result would he exactly the same a< if they studied the Mitakshara
for themselves. That this really is the case i< an opinion which I arrived at, after
fifteen years' acquaintance with the litigation of every part of the Madras Presidency.
Even in Malabar 1 have witnessed continued effort~ on the part of the natives to
cast off their own custom< and to deal with their property by partition, alienation, and
devise, as if it were governed by the ordinarv Hindu Law. ~These efforts were constantly
successful in the provincial Courts, but were invariablv foiled on appeal to the Sudder
Court at Madras, the objection being frequently taken for the first time by an English
Barrister. It so happened that. during the whole time of this silent revolt. the Suddes
Court possessed one or more judges. who were thoroughly acquainted with Malabar
customs, and by whom cases from that district were unariably heard. Had the Court
been without such special experience. the process would probably have gone on with
such rapidity that. by thic time, every Malabar terwad would have been broken up.
The revolt would have been a revolution.

A third class of opimnion is that of the common-sense Englishman. whose view-
are very ably represented by Mr. Cunningham -~ now Judge of the Bengal High Cournt---
in the preface to his recent “Digest of Hindu Law™. He appears to look upon the
entire law with a mixture of wonder and pity. He i« amu<ed at the absurdity of the
rule which forbid< an orphan to bhe adopted He is shocked at finding that a man's
great-grandson is his immediate heir. while the <on of that great-grandson i< a very
remote heir, and his own «ister i~ hardly an heir at all. He think< everything would
he set right by a short and simple code. which would please everybody. and upon
the meaning of which the judge- are not expected to differ.  These of course are
questions for the legislator. not for the lawver. 1 have attempted to offer material~
for the discussion by showing how the rules in question originated. and how much
would have to be removed if they were altered. The age of miracles has passed. and
I hardly expect to see a code of Hindu Law which shall <atisfy the trader and the
agriculturist. the Punjabi and the Bengali. the pundit« of Benares and Ramaiswaram.
of Amritsar and of Poona. But 1 can easilv imagine a very beautiful and speciou«
code, which should produce much more dissatisfaction and expense than the law as at
present administered.

I cannot conclude-without expressing my painful consciousness of the disadvantage
under which I have laboured from my ignorance of Sanskrit. This has made me
completely dependent on translated worke. A reallv satisfactory treatise on Hindu Law
would require its author to be equally learned as a lawyer and an Orientalist. Such a
work could have heen produced by Mr. Colebrooke, or by the editors of the Bombay
Digest, if the Government had not restricted the <cope of their labours. Hitherto,
unfortunately. those who have possessed the necessary qualifications have wanted either
the inclination or the time. The lawyers have not heen Orientalists, and the Orientalists
have not been lawyers. For the correction of the many mistakes into which my
iglltxorance has led me, 1 can only most cordially say: Evxoriare aliquis nostris ex ossibus
ultor.

JOHN D. MAYNE.
INNER TEMPLE,

July 1878.



PREFACE TO THE THIRD EDITION.

Since the publication of the last edition of this work, many new materials for the
study of Hindu Law have been placed within the reach of those, who, like myself,
are unable to examine the authorities in their original Sanskrit. Professor Max Miiller’s
Series of the Sacred Books of the East has given us translations of the entire texts
of Apastamba, Gautama, and Vishnu, by Dr. Bihler and Dr. Jolly. Mr. Narayan
Mandlik has supplied us with a translation of the whole of Yajnavalkya, and a new
rendering of the Mayukha; while the Sarasvati Vilasa and the Viramitrodaya have been
rendered accessible by the labours of Mr. Foulkes and of Golapchandra Sarkar

Judging from an examination of these works, [ doubt whether we need expect to
receive much more light upon the existing Hindu Law from the works of the purely
legal writers. They seem to me merely t) reproduce with slavish fidelity the same
texts of the ancient writers, and then 1. eriticise them, as if they were algebraic formulas,
without any attempt to show what relation, if any, they have to the actual facts of life.
When, for instance, so modern a work as the Viramitrodaya gravely discusses marriages
between persons of different castes, or the twelve species of sons, it is impossible to
imagine that the author is talking of anytling which ieally existed in his time. Yet
he dilates upon all these distinctions with as much apparent faith in their value, as
would be exhibited by an English lawyer in expounding the peculiarities of a bill of
exchange. From the extracts given by Mr. Narayan Mandlik, I imagine that the
modern writers of Western India are more willing to recognise realities than those of
Bengal and Benares. Probably, much that is useful and intercsting might be found
(amid an infinity of rubbish) in the works on ceremonial law. But what we really
want is that well-informed natives of India should take a law book in their hands,
and tell us frankly, under each head, how much of the written text is actually recognised
and practised as the rule of every-day life. The great value of Mr. Narayan Mandlik's
work consists in the extent to which he has adopted this course. His forthcoming
work will be looked for with the greatest interest by every student of Hindu Law.

* * * *

An unusual number of important decisions have been recorded since the
publication of the last edition, and it will be seen that several portions of this work
have been re-written in consequence. The law, as to the liability of a son for his
father’s debts, and as to the father’s power of dealing with family property to liquidate
such debts, seems at last to be scttling down into an intelligible, if not a very
satisfactory, shape. The controversies arising out of the text of the Mitakshara defining
stridhanum appear also to be quieted by direct decision, and the conflicting view of
woman's rights taken by the Bombay High Court has at last been restricted and
defined, and made to rest upon inveterate usage, rather than upon written law. A
single decision of the Privy Council has established the heritable right of female
Sapindas in Bombay, and recognized the all-important principle, that succession under
the Mitakshara law is based upon propinquity, and not upon degrees of religious merit.

JOHN D. MAYNE.

INNEr TEMPLE,
January 1883.

[Soon after Mr. Mayne’s death, an appreciation of him from the pen of a retirgd
judge of the Madras High Court, Mr. Justice Shephard, appeared in May 1917 in
32 M.LJ, 97.]
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