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PART VII

Differences between States. War

TITLE A

§ 596. Preliminary. Until the fir tree and the myrtle tree supplant the thorn
and the brier," wars may be expected to recur. Despite the growth of opinion
pervading the international society that differences between States should be
settled by amicable means and, whenever feasible, by judicial process, and not-
withstanding the formal renunciation by most States of war as an instrument
of national policy,” the opinion still prevails in many quarters that a contro-
versy may come into being for the adjustment of which the parties will probably
rely upon the sword, regarding recourse to war as a reasonable and perhaps
necessary or honorable procedure. It is this fact, rather than the cause of it,
which demands consideration. As long as the most influential States take cog-
nizance of it and formulate their military and naval plans in the light of it, the
laws of war retain more than academic interest. When States are locked together
in armed conflict they are not shorn of obligations toward each other as enemies;
and in relation to States which are non-participants in the conflict they find
themselves under special obligations which the outbreak of war brings into being.

If States, or any substantial number of them, still contemplate, however
rarely, recourse to war, the principles which are deemed to regulate their con-
duct as belligerents must still be regarded as constituting a vital part of inter-
national law. The study of those which have been applied since the time of the
American Revolution may appear to disclose a persistent tendency on the part
of belligerents to shape their conduct according to their own needs rather than
the requirements of international justice, and unless resisted by some strong
external power, to interpret those requirements loosely and unfairly. Appeals to
military necessity may seem to render abortive the operation of duties of re-
straint. The measures and instrumentalities productive of human suffering on a
vast scale, and which are callously accepted as normal incidents of belligerent
conduct, may produce grave doubt whether any system respectful of the claims
of justice prevails in fact as between enemies. Possibly the very examination of
what the law of nations is acknowledged to permit may breed fresh intolerance
of the claim of any aggrieved State to possess the right to make war upon its
adversary save possibly on grounds of self-defense.

§53$.1 Isaiah, LV, 13. Perhaps the fir tree and the myrtle tree may sometime do that
ver, ng.

See Treaty for the Renunciation of War as an Instrument of National Policy, of Aug. 27,
1928, U. S. Treaty Vol. 1V, 5130.
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Every reason emphasizes the importance of observing to what extent, in the
light of American opinion, international law is deemed to restrain belligerent
conduct, and how far the principles ascribed to that law are in fact obscured or
violated by rules supposedly declaratory of them. At a time when the United
States, although a non-belligerent, is intervening in an existing war to a degree
which suggests that it may be forced in the near future to become a belligerent,
there is thrust upon it the need of close examination of the rights and obliga-
tions which the attainment of such a status may entail.

World War I has taught civilization more than one lesson. In every continent

there has been perceived the necessity of a general understanding not only con-
ducive to peace and unprovocative of war, but also designed to regulate the
course of armed conflicts when they unhappily arise, by defining anew the nature
of the burdens to be assumed by every belligerent and the principles to which
its conduct should conform. There is needed not only precise arrangement, but
also a solid basis for the continuous application of conventional restraints not-
withstanding the entry into a conflict of a non-contracting State. The weakness
in this regard of certain of the Hague Conventions of 1899 and 1907 was mani-
fest in World War I; for they did not generally purport to be applicable even
as among the contracting parties, save when all of the belligerents had formally
accepted the particular agreements. Thus they ceased to be binding upon the
participants in that conflict whenever a non-contracting State joined one of the
belligerents. This circumstance served at times to render inoperative legal obli-
gations previously assumed, in so far as they were due to specific undertakings.®
It is not understood that the Department of State ever deemed the United States
to be under a legal duty to follow a course of conduct ordained by a Hague Con-
vention regulating the conduct of war, when the entry into the conflict of a
non-contracting belligerent technically suspended the operation of the con-
tractual obligation, unless the rule so announced was conceived to be merely
declaratory of what had been generally accepted by the members of the inter-
national society.
§ 596A. Efforts to Restrict Freedom to Embark Upon War. The Briand-
Kellogg Pact. The extent of the freedom of States to embark upon war, and by
so doing to escape with respect to others that became their enemies numerous
burdens which in seasons of peace the law of nations seemingly imposed, has
long and increasingly shocked the mind of civilization which has liked to assume
that obligations as between State and State were not to be rendered nugatory
by the mere assumption of belligerency by an aggrieved power.!

3 Thus Liberia, which, for example, declared war against Germany Aug. 4, 1917 (see,
Declarations of War: 1914-1918, Department of State, confidential document, 1919, 50), was
not a party to the Hague Convention of 1899, with respect to the Laws and Customs of War
on Land. Inasmuch as the provisions of the Hague Conventions dealing with various phases of
belligerent conduct were oftentimes regarded as declaratory of what the law of nations pre-
scribed, they were frequently cited by the opposing states as though they furnished correct
tests of the propriety of national conduct. See in this connection, E Wambaugh in Harv. Law.
Rev., XXXIV, 693, 694-695; also Naval Instructions Governing Maritime Warfare, of June

30, 1917; War Dept. Rules of Land Warfare, 1940.

§ 596A.1 In reference to practices that continued well into the present century Dr. Lauter-
pacht found it possible, however, to declare in 1940:
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States have become increasingly aware of the fact that a law governing inter-
State relationships is irreconcilable with freedom to evade it, and that if a par-
ticular member of the international society may at will and without impropriety
assume a position in relation to another that enables the former to disregard
what the law prescribes, there is an incongruity which betokens the absence of
a rule of conduct in a situation where one has been supposed to exist. It has
become equally clear, however, that it is not necessarily incompatible with the
existence of a rule of law for a State to seek and offer solid excuses for disre-
garding its precepts as being inapplicable in the situation confronting it. Prac-
tical applications are seen in a variety of cases.”? A State which embarks upon
war is not to be expected to admit that in so doing its conduct is without jus-
tification. Even shameless action, however ill-disguised in diplomatic pronounce-
ments, is likely to be defended on grounds of self-defense. Nevertheless, it needs
also to be borne in mind that situations may arise where the requirements of
such defense afford solid excuse for the commission of belligerent acts, and that
when they do the invocation of such a plea is entitled to respect.

What, therefore, the international society has long needed is a common un-
derstanding productive of a common sense of duty to test the soundness of
excuses for war-making, and thereby simplify the task of determining whether
those offered in a particular case are to be deemed legitimate. This need indi-
cates no inherent weakness in the law of nations as such, but merely the absence
of concerted effort by the international society to project before its member-
ship a vivid picture of what is in fact war-producing and also of what is not to
be deemed to be a requisite excuse for embarking upon war. This dual feature
of the problem which involves the taking cognizance of the propensities of States
under certain conditions that may confront them, and also of the legal value of
excuses proferred in defense of conduct when, under the influence of those pro-
pensities, they proceed to unleash themselves and embark upon armed conflict,
has complicated the solution of it. Thus far there has been none.

Some steps which, however faltering and indirect, States have taken with a
view to maintaining the continuity of amicable relationships deserve attention.
It has been perceived that a general renunciation of war would, at least in
theory, eliminate a condition that might otherwise in fact be utilized to support

“As an instrument for the vindication of the law, war signified a legally inadmissible
identification of victorious power, wielded by the interested State, with legal right. As a
means of changing the law, it constituted a radical break in the continuity of the system of
International Law and was analogous to an authorization of a revolution in the very con-
stitution of a State. International Law regulated in time of peace the relations of States on
the basis of scrupulous respect for the independence and dignity of each of them. It made
the limited invasion of the sphere of interests of States through the institution of reprisals
dependent upon a number of more or less clearly defined conditions. But by the exercise of
a purely discretionary right of declaring war, a State could with one stroke release itself, as
against the attacked member of the society of States, from all the obligations of International
Law save those appertaining to the conduct of war. It is not surprising that, faced with these
difficulties, some writers preferred to regard war not as an institution recognized by Inter-
gationa] Law), but as a condition or fact found and regulated by it.” (6 ed. of Oppenheim, II,

52g, p. 146

2 See Intervention, Self-Defense, supra, § 70; also The Transfer of Destroyers to the United

Kingdom in 1940, infra, § 848A.
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the claim of a belligerent to freedom from the burdens of particular obligations
towards its enemy or towards States that were neutral to the conflict. Such re-
nunciation would thus mark the removal of an opportunity or temptation to
lay claim to freedom. In this way it would seemingly lessen occasions when a
disaffected State might endeavor to free itself from what it conceived to be
harsh or unreasonable or inconvenient restrictions, and also strengthen the habit
of deference for what the law might normally be deemed to require. In practice,
however, States have not as yet reached the point where they are prepared to
agree to abolish war or to give up the right to determine whether recourse thereto
may not, under the circumstances confronting them, be excusable. Nor are they
disposed to refrain from conduct that encourages armed opposition and is in-
herently war-producing. Instances are seen when territory is exacted as the price
of peace from a foe that is compelled to accept a proffered treaty, or when an
independent State is forced by another to become its ward and accept demotion
in rank. The minimizing of occasions or excuses for war is, therefore, not to be
anticipated as long as contracting parties remain unwilling to give up or to agree
to give up war-producing activities that project themselves into the life of the
international society in a variety of forms. Yet such sacrifices would serve to
establish a stronger barrier for peace than any multi-partite treaty which, how-
ever renunciatory of the use of war, leaves the parties free to pursue policies
notoriously productive of conflict. The inexorable price of peace is the absten-
tion from conduct of such a character.

States have, however, within recent years proceeded to embark upon a war-
renouncing treaty policy, rather than upon one that was essentially sacrificial
of war-inspiring activities. The Briand-Kellogg Pact signed on August 27, 1928,
is illustrative.® In the preamble, after acknowledging a deep sensibility of their
solemn duty to promote the welfare of mankind, the parties announce that

Persuaded that the time has come when a frank renunciation of war as
an instrument of national policy should be made to the end that the peace-
ful and friendly relations now existing between their peoples may be per-
petuated;

8U S Treaty Vol. 1V, 5130

See Treaty for the Renunciation of War (embracing text of treaty, notes exchanged, in-
struments of ratification, and of adherence and other papers), Dept. of State Publication,
No. 468, Washington, 1933; General Pact for the Renunciation of War, Hearings before the
Senate Committee on Forcign Relations, 70th Cong., 2 Sess.,, Dec 7 and 11, 1928, Part I;
Report of Mr. Borah from the Senate Committce on Foreign Relations, Cong. Rec., LXX,
Part 2, 1730, Jan. 15, 1929.

See also, D. H. Miller, The Pcace Pact of Paris, New York, 1928; J. T. Shotwell, War
as an Instrument of National Policy and Its Renunciation in the Pact of Paris, New York,
1929; A. N. Mandelstam, L’Interprétation du pacte Briand-Kellogg par les gouvernements et
les parlements des Etats signataires, Paris, 1934; Q. Wright, “The Meaning of the Pact of
Paris,” Am. J., XXVII, 39; H. L. Stimson, “The Pact of Paris: Three Years of Devclopment,”
Foreign Affairs, Special Supp., XI, No. 1; E. M. Borchard, “The Multilateral Treaty for the
Renunciation of War,” 4Am. J., XXIII, 116; Report of the Thirty-Eighth Conference, Inter-
national Law Association, Budapest, 1934, embracing a report on “The Effect of the
Briand-Kellogg Pact of Paris on International Law”; Sir John Fischer Williams, “Recent
Interpretations of the Briand-Kellogg Pact,” International Affairs, XIV, 346; D. P. Myers,
“Origin and Conclusion of the Paris Pact,” World Peace Foundation Pamphlets, XII, No. 2.

See also Lauterpacht’s 6th ed. of Oppenheim, II, §§ 52g-52q, and §§ 292h-292i, with
bibliography accompanying the several sections.
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Convinced that all changes in their relations with one another should be
sought only by pacific means and be the result of a peaceful and orderly
process, and that any signatory Power which shall hereafter seek to pro-
mote its national interests by resort to war should be denied the benefits
furnished by this Treaty; *

Hopeful that, encouraged by their example, all the other nations of the
world will join in this humane endeavor and by adhering to the present
Treaty as soon as it comes into force bring their peoples within the scope
of its beneficent provisions, thus uniting the civilized nations of the world
in a common renunciation of war as an instrument of their national

policy;
they have agreed to the following articles:

Article I. The High Contracting Parties solemnly declare in the names
of their respective peoples that they condemn recourse to war for the
solution of international controversies, and renounce it as an instrument
of national policy in their relations with one another.

Article II. The High Contracting Parties agree that the settlement or
solution of all disputes or conflicts of whatever nature or of whatever
origin they may be, which may arise among them, shall never be sought
except by pacific means.®

The bare text does not, however, fully disclose the design of the parties. Exami-
nation of the preparatory work reveals what is equivalent to an additional ex-
planatory article, in a definite acknowledgment that the agreement should not
curtail the freedom of the parties to have recourse to defensive measures.® These
might obviously be deemed to call for non-pacific acts obstructive of amicable
adjustments and provocative, or even productive, of war. This understanding of
the contractual obligation as set forth in the text served to encourage numerous
States to accept the arrangement, and also to render highly difficult the task of
proving a breach thereof. The agreement contained no provision requiring a

4 Conversely, in the American note of June 23, 1928, cited below, it was detlared: “It is
no less evident that resort to war in violation of the proposed treaty by one of the parties
thereto would release the other parties from their obligations under the treaty towards the
belligerent State.”

5 Art. III pertains to signature, ratification, deposit of instruments of ratification, time of
taking effect, and other kindred matters.

6See, Note of the Government of the United States to the Governments of Belgium,
Czechoslovakia, France, Germany, Great Britain, Irish Free State, Italy, Japan, and Poland,
delivered June 23, 1928, contained in Treaty for the Renunciation of War, Dept. of State
Publication, No. 468, Washington, 1933, 56; also British Note to the American Ambassador
at London, May 19, 1928, id., 43.

See, also, statement by Mr. Hull, Secy. of State, released to the press August 29, 1940,
Dept. of State Bulletin, Aug. 31, 1940, 175.

It should be observed that Secretary Kecllogg was far from admitting that the common
understandings of the contracting parties were at variance with any construction which the
text of the treaty on its face demanded. Nor did he admit that the text as it stood called
for an additional or supplementary article reflecting in terms the common design of the con-
tracting parties. See Statement of Secy. Kellogg before the Senate Committee on Foreign
Relations, Dec. 7, 1928, Senate Committee on Foreign Relations, Hearings on General Pact
for the Renunciation of War, 70th Cong., 2 Sess., 8.

See D. H Miller, The Peace Pact of Paris, 1928, 96; A. N. Mandelstam, L’Interprétation du
pacte Briand-Kellogg par les gouvernements et les parlements des Etats signataires, 1934, 157,

See Reservations to Multi-partite Agreements, supra, § S19A.
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party which might resort to non-amicable measures, on grounds of self-defense,
to establish before any particular body the soundness of its pretensions. Nor
was there any intimation that a party which embarked upon war in violation
of the terms of the treaty thereby automatically released other parties from
their normal obligations towards it as neutrals, so long as they elected to retain
a non-belligerent status.”

Whether the declaration condemnatory of recourse to war for the solution
of international controversies and renunciatory of it as an instrument of na-
tional policy is to be of greater influence upon the life of the international
society than the acknowledgment of freedom to embark upon armed conflict
whenever defensive requirements appear so to demand still remains a matter of
conjecture. The lofty purpose revealed in the declaration is at least choked by
the thorns of incongruous and inconsistent policies which those parties are un-
willing to relinquish. In the presence of such interference one can not speak
confidently of the value as a deterrent from conflict of the admitted obligation
resting upon a disaffected party not to embark upon war capriciously or without
reasonable grounds for such action. It is, of course, to be hoped that the Pact
may become a deterrent of conflict by inculcating in the several parties a fresh
sense of obligation to establish that recourse to war must be invariably a legiti-
mate response to unimpeachable defensive needs. Nevertheless, as has been ob-
served, a war-renouncing treaty policy must be regarded as a weak substitute
for a common effort by the members of the international society to abstain from
war-producing conduct. Therein is to be found a stronger barrier for peace.

The United States has not hesitated to remind parties to the Briand-Kellogg
Pact, when at variance with each other, of its applicability in the situations con-
fronting them.® In his appeal for peace, of September 26, 1938, which President

T Declares Dr. Lauterpacht in his 6th edition of Oppenheim: “In particular, the illegality
of the war undertaken in breach of the provisions of the Pact does not automatically deprive
the guilty belligerent of the rights of warfare, including those resulting from the law of neu-
trality.” (P. 157.) Subsequently he adds: “For war waged in violation of the Treaty is never-
theless war conferring upon the guilty and innocent belligerents alike all the rights flowing
from the accepted law of war and neutrality.” (P. 512.) He further declares: “No authorisa-
tion to disregard the duties of neutral impartiality against the State breaking the Treaty can
be deduced from the passage in the Preamble which lays down that ‘any signatory power
which shall hereafter seek to promote its national interests by resort to war should be denied
the benefits furnished by this Treaty.’ The benefits furnished by the Treaty are immunity
from war waged as an instrument of national policy, not a guarantee of the observance of
rules of International Law, including the rules of neutrality.” (P. 513, footnote 1.)

Cf. Q. Wright, “The Meaning of the Pact of Paris,” Am. J., XXVII, 39, 59; same writer,
id., XXXIV, 680-689.

8See Statement of Mr. Stimson, Secy. of State, Dec. 2, 1929, embracing text of com-
munication addressed to the Governments of China and Russia in relation to the conflict be-
tween them, and his statement, Dec. 4, 1929, Dept. of State Press Releases, Dec. 7, 1929. Cf.
Russian response, Dec. 4, 1929, Documents on International Affairs, 1929, edited by J. W.
Wheeler-Bennett, 1930, 278.

On receiving official information through the French Embassy at Washington, “that Great
Britain, France, Italy, Spain, and Germany had sent identic notes to Japan and China call-
ing to their attention their obligations under the Pact of Paris, the American Government
has also sent identic notes to these two countries along the same general line.” (Dept. of
State Press Releases, Oct. 24, 1931, 352.) For the text of the American note, which was dated
Oct. 20, 1931, see Senate Doc. 55, 72nd Cong., 1 Sess., 20.

Also, identic note from the American Government to the Chinese and Japanese Govern-
ments, Jan. 7, 1932, with respect to the conflict then existing between China and Japan,
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Roosevelt directed to the President of Czechoslovakia and the Chancellor of
Germany, and through the Secretary of State to the Prime Ministers of Great
Britain and France, he said: “It is imperative that peoples everywhere recall
that every civilized nation of the world voluntarily assumed the solemn obliga-
tions of the Kellogg-Briand Pact of 1928 to solve controversies only by pacific
methods.” ® The American Government has on occasion intimated what it con-
ceived to be the obligations of a foreign State under the provisions of the Pact; *°
and it has gone so far as to declare that the action of a particular State was
contrary to the provisions thereof.**

The arrangement appears to have received the definite approval of the As-
sembly of the League of Nations.* At the Inter-American Conference for the
Maintenance of Peace, assembled at Buenos Aires in December, 1936, the United
States encouraged the conclusion of conventions designed to reaffirm respect for
obligations accepted through the Pact.*® Nevertheless, during the interval since
its consummation, the agreement has not proved to be an effective deterrent of
armed conflict. That between China and Japan in 1931-1932, and again in 1937
and thereafter, together with the war between Ethiopia and Italy in 1935-1936,
are illustrative of the futility of the plan employed by more than sixty contract-
ing States in order to remove war from the horizon.* The European War initi-
ated in 1939, was further illustrative of that futility.*®

Dept. of State Press Releases, Jan. 9, 1932, 41; proposals to those Governments, Feb. 2,
1932, id., Feb. 6, 1932, 110-111. See, in this connection, statement of Mr. Gilbert, American
Consul at Geneva, at a meeting of the Council of the League of Nations, Oct. 16, 1931, id.,
Oct. 17, 1931, 298.

See statement by Mr. Hull, Secy. of State, Sept. 13, 1935, concerning communication ad-
dressed to the Emperor of Ethiopia, in July, 1935, in relation to the existing controversy be-
tween Ethiopia and Italy. Dept. of State Press Releases, Sept. 14, 1935, 194.

In a statement issued by Mr. Hull, Secy. of State, Aug. 23, 1937, in relation to the exist-
ing crisis in the Far East, he adverted to the principles set forth by him in a statement of
July 16, 1937, as embracing those embodied in many treaties including the Briand-Kellogg
Pact. New York Times, Aug. 24, 1937, p. 3.

9 Dept. of State Press Releases, Oct. 1, 1938, 219, 220.

10See Mr. Stimson, Secy. of State, to the Minister of Foreign Affairs of Peru, Jan. 25,
1933, in regard to the solution of the controversy between Colombia and Peru vespecting
Leticia, Dept. of State Press Releases, Jan. 28, 1933, 66, 69.

1 Statement by Dept. of State, Oct. 6, 1937, regarding the action of Japan in relation to
the Sino-Japanese situation, Dept. of State Press Releases, Oct. 9, 1937, 284,

12See Resolution of the Assembly of the League of Nations, March 11, 1932, League of
Nations, Official Journal, Special Supplement, No. 101, 87; Report adopted by the Assembly,
Feb. 24, 1933, League of Nations, Official Journal, Special Supplement, No. 112, 56.

18See Convention for the Maintenance, Preservation and Reestablishment of Peace, of
December 23, 1936, U. S. Treaty Vol. IV, 4817; Convention to Codrdinate, Extend and As-
sure the Fulfillment of the Existing Treaties Between the American States, Dec. 23, 1936,
id., 4831.

See Resolution of the Seventh International Conference of American States, concerning
Adherence to and Ratification of Peace Instruments, approved Dec. 16, 1933, Report of the
Delegates of the United States of America to the Seventh International Conference of Amer-
ican States, Montevideo, 1933, Dept. of State Conference Series No. 19, 195.

14 Declared President Roosevelt in an address at Chicago, Oct. 5, 1937: “Some 15 [sic]
years ago the hopes of mankind for a continuing era of international peace were raised to
great heights when more than 60 nations solemnly pledged themselves not to resort to arms
in furtherance of their national aims and policies. The high aspirations expressed in the
Briand-Kellogg Peace Pact and the hopes for peace thus raised have of late given away to a
haunting fear of calamity.” (Dept. of State Press Releases, Oct. 9, 1937, 275, 276.)

15 See statement by Mr. Hull, Secy. of State, Aug. 27, 1940, Dept. of State Bulletin, Aug.
31, 1940, 175.
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§ 597. The State of War. It always lies within the power of a State to en-
deavor to obtain redress for wrongs, or to gain political or other advantages over
another, not merely by the employment of force, but also by direct recourse to
war.

War may in a broad sense be fairly described as a condition of armed hostility
between States." Throughout its duration the States at variance are deemed to
be enemies, incapable of maintaining normal diplomatic intercourse with each
other, and to be expected and permitted to oppose force to force. The belliger-
ents attain, by reason of the conflict, a new and peculiar relationship with re-
spect to States not participating therein and neutral to it. A state of war is a
legal condition of affairs dealt with as such, and so described both by partici-
pants and non-participants.? It may exist prior to the use of force.® That condi-

§ 597.1%20. Public war is a state of armed hostility between sovereign nations or govern-
ments. It is a law and requisite of civilized existence that men live in political, continuous
societies, forming organized units, called states or nations, whose constituents bear, enjoy,
and suffer, advance and retrograde together in peace and in war.” (Instructions for the
Government of Armies of the United States in the Field, General Orders, No. 100, April 24,
1863, War of the Rebellion, Official Records, Series 3, I1I, 150, Moore, Dig., VII, 154, quoted
in Rules of Land Warfare, War Dept, April 15, 1917, No. 10.)

“We therefore, accepting the definition of Grotius in other respects, will say that war is
the state or condition of governments contending by force. Governments are here mentioned
and not states, because the laws of war belong equally to insurgents not yet recognised as a
state but recognised as having belligerent rights.” (Westlake, 2 ed, II, 1.)

24T now recommend to your honorable body the adoption of a joint resolution declaring
that a state of war exists between the United States of America and the Kingdom of Spain,
and I urge speedy action thereon.” (President McKinley, special message, April 25, 1898,
For. Rel. 1898, 771.)

See declaration by the United States of war against Germany, April 6, 1917, 40 Stat. 1;
also declaration of war against Austria-Hungary, Dec. 7, 1917, 40 Stat. 429.

“The Royal Government . . . has declared to the Austro-Hungarian Ambassador at Rome,
in the name of the King, that Italy considers herself in a state of war with Austria-Hungary
from tomorrow, May 24th.” (Baron Sonnino, Italian Foreign Minister, to Italian diplomatic
representatives abroad and to foreign Governments, May 23, 1915, Italian Green Book,
translation, Publication No. 93 of American Association for International Conciliation,
p. 94.)

See, also, Art. II of the Hague Convention of Oct. 18, 1907, relative to the Opening of
Hostilities, Malloy’s Treaties, II, 2266 ; preambles of President Wilson’s Neutrality Proclama-
tions of 1914 and 1915, American White Book, European War, II, 15, Am. J., IX, Supp., 110.

8 Declares Professor Moore: “Much confusion may be avoided by bearing in mind the
fact that by the term war is meant not the mere employment of force, but the existence of
the legal condition of things in which rights are or may be prosecuted by force. Thus, if
two nations declare war one against the other, war exists, though no force whatever may as
yet have been employed. On the other hand, force may be employed by one nation against
another, as in the case of reprisals, and yet no state of war may arise. In such a case there
may be said to be an act of war, but no state of war The distinction is of the first im-
portance, since, from the moment when a state of war supervenes third parties become sub-
ject to the performance of the duties of neutrality as well as to all the inconveniences that
result from the exercise of belligerent rights” (Dig., VII, 153-154.)

See United States v. Hamburg American Co., 239 U S. 466, 475, where judicial notice was
taken of World War I, causing questions at issue to become moot.
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tion which results from the design of the parties to the conflict is usually ac-
companied by the commission of acts of violence.* From this circumstance it
has perhaps been natural to infer that the bare commission of such acts, espe-
cially when participated in by both of the countries at variance, suffices to bring
into being a state of war, and that such a state is a necessary consequence of
the factual situation. The members of the international society do not, however,
appear to act strictly upon such a theory. One of their number may for reasons
of policy commit hostile acts against another in order to enforce respect for its
will without purporting to wage war upon that other, and with no wish to do so.
Moreover, various considerations, such as its own relative weakness, or detri-
ments to itself to be anticipated from the production of a state of war, may
induce the latter to acquiesce in the theory of its adversary. In such a situation,
the State which initiates hostilities and inspires its opponent to embark upon
armed conflict may thus be able to control or largely influence the legal aspect
of events that ensue. If in fact war as such is avoided and never comes into
being, it is because the initiator is unchallenged in declining to assign to its own
acts a war-producing quality.

The international society is at the present time dismayed by the efforts of
opposing States to engage in armed conflict on a large scale and simultaneously
to disclaim a design to bring into being a state of war.® That society suffers

“There may be a state of war without the use of force or after the use of force has
ceased, or there may be the use of force without a state of war. The physical results of the
use of force may be the same in all cases, but the legal results are clearly distinguished.”
(George Grafton Wilson, “Use of Force and War,” Am. J., XXVI, 327, 328.)

See Naval War College, Int. Law Situations, 1932, 90-92.

4 Sec Q. Wright, “When Does War Exist?” Am. J., XXVI, 362, 365, 366.

See, also, A. D McNair, “The Legal Meaning of War, and the Relation of War to Re-
prisals,” Grotius Society, XI, 29, 45; J. L. Brierly, “International Law and Resort to Armed
Force,” Cambridge Law Journal, IV, 308; H. Lauterpacht, “Resort to War and the Inter-
pretation of the Covenant During the Manchurian Dispute,” Am. J., XXVIII, 43; W. J.
Ronan, “English and American Courts and the Definition of War,” id., XXXI, 642.

See Address of President Wilson before the Congress, April 20, 1914, on “The Situation in
Our Dealings with General Victoriano Huerta at Mexico City,” in which he said: “This
Government can, I earnestly hope, in no circumstances be forced into war with the neople of
Mexico.” For. Rel. 1914, 474, 476; also opinion of Nielsen, Commissioner, for the ‘Commis-
sion, in case of E. R. Kelley v. The United Mexican States, Opinions of Commissioners, con-
vention between United States and Mexico, Sept. 8, 1923, as extended by subsequent con-
ventions, 1931 Vol., 82, 84-85.

5 Declared Senator Key Pittman, Chairman of the Senate Committee on Foreign Rela-
tions, Aug. 23, 1937: “In the pending conflict, both Governments have denied that a state
of war exists. China contends that she is only defending her territory against invasion and
is ready to withdraw her troops from Shanghai as soon as Japan shall withdraw her armed
forces from Shanghai. Japan, on the other hand, contends that she is not carrying war to
China, but is simply conducting military operations for the purpose of protecting her na-
tionals.

“Neither country has taken the first step that precedes a condition of a state of war —
this, the breaking off of diplomatic relations.

“Neither government has declared a contraband list or attempted in any way to interfere
with the transportation of neutrals of arms, ammunition and implements of war to the other
country. Certainly up to the present time no danger to the lives of our citizens or their prop-
erty has arisen by virtue of exports to either country.” (New York Times, Aug. 24, 1937,
p. 3.) As long as the President found himself unable to conclude that a state of war existed
between China and Japan in 1937, he found it impossible to set in operation the prohibitions
specified in the Joint Resolution.

Declared Secretary Hull in a communication to Mr. McReynolds, Chairman, Committee on
Foreign Affairs, House of Representatives, Dec. 4, 1937: “Neither the Chinese nor the Jap-
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acutely from such conduct, which is characterized by assertions of the contest-
ants of the right to restrict and interfere with unoffending life and property
associated with outside States and their nationals with a degree of freedom such
as might be anticipated or claimed were the actors opposing each other as bel-
ligerents in the course of a war.® Such assertions ignore the circumstance that
it is the existence of a state of war as such which has in practice been deemed
to clothe the participants therein with certain special privileges which neutral
States and their nationals were obliged to respect. It is, thus, intolerable that
opposing States seeking to avoid possible inconveniences to be anticipated from
the production of a state of war, such as the deprivation of much-needed mili-
tary sustenance from neutral territory,” should, by branding their conflict as
something other than a state of war, attain a freedom with respect to the out-
side world that has not been accorded save when the contestants were acknowl-
edged to be at war with each other, and to enjoy special privileges resulting
from that circumstance. Accordingly, as a means of safeguarding its essential
interests the international society may be expected ultimately to regard all in-
ternational armed conflicts of substantial dimensions in which the contestants
proceed to achieve their objectives by the sword, as within a single category, and
as yielding to a participant no greater or different privileges than it would enjoy
as an avowed belligerent. In a word, the character of the acts committed rather
than the design of the actors should, and probably will be, regarded as decisive
of the legal result. The vast conflict between China and Japan that was initi-
ated in the summer of 1937, reveals the unrealistic aspect of a different ap-
proach.®

It may be observed that the conflict between Russia and Finland of 1939-
1940, was terminated through a “Treaty of Peace,”® and that it was referred

anese Government has declared war on the other. The President of the United States has
not foum; ‘that there exists a state of war.’” (Dept. of State Press Releases, Dec. 11, 1937,
415, 416.

Compare the terms of a Joint Resolution approved May 28, 1934 (48 Stat. 811), providing
for the prohibition, under certain conditions, of the sale of arms and munitions of war in
the United States “to those countries now engaged in armed conflict in the Chaco.” See,
in this connection, United States v. Curtiss-Wright Export Corp., 299 U. S. 304.

6 The conduct of which objection may be made may assume the form of hostile acts
productive of injury to unoffending foreign life or property in close proximity to a particular
military objective. Injuries to such life or property are sought to be dealt with and excused
by the actors as merely normal incidents of physical presence close to what are asserted to
be legitimate objectives. The legitimacy of such objectives is not admitted to be narrower
than if the occasion were an episode of war. In a word, the safeguarding of such life and
property from injury is sought to be placed upon the shoulders of the foreign individuals
or States concerned who are charged with assuming the risk of violence by permitting them-
selves or their property to remain in the zone of hostilities.

7 According to the Joint Resolution approved May 1, 1937, 50 Stat. 121, providing for
the prohibition of the export of arms, ammunition, and implements of war to belligerent
countries, and for other purposes, the applicability of numerous prohibitions was conditioned
upon the finding by the President “that there exists a state of war between, or among, two
or more foreign states,” and upon his proclamation of such fact.

President Roosevelt, in his proclamation of Oct. 5, 1935, declared that “a state of war
unhappily exists between Ethiopia and the Kingdom of Italy,” and thereupon set in opera-
tion specified prohibitions set forth in a Joint Resolution approved Aug. 31, 1935.

8 See Announcement by the Department of State of Sept. 10, 1937, of a Danger Zone
along the coast of China, Dept. of State Press Release, Sept. 11, 1937, 223.

® Dept. of State Bulletin, April 27, 1940, 453.
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to as a war by the Finnish Minister at Washington.! It is not understood, how-
ever, that the Government of the United States regarded the conflict as pro-
ductive of a state of war."!

If international law is, in the course of its evolution, to respond to the require-
ments of the family of nations as they are accentuated by the acquisition of in-
creasing military power by individual members, it must deny to States that
embark upon armed conflict any advantages in their relations with non-par-
ticipants to be derived from the bare disclaimer that the contest is a war.”?
Accordingly, at the present time, it is believed to be less important to isolate
war-producing contests from those which are not war-producing, than to chal-
lenge the privileges of States that proceed to subdue each other by the sword
and yet grotesquely to profess to be at peace.’®

10 Gee prefatory statement by Dr. H. J. Procopé in Finland Reveals her Secret Documents
on Soviet Policy, March, 1940-June, 1941, New York, 1941, v.

Concerning the Sino-Japanese conflict initiated by Japan in September, 1931, see Man-
churia, Report of the Commission of Enquiry Appointed by the League of Nations (known
as the Lytton Report), League of Nations Document, C.663.M.320.1932.VIL,, reprinted as
Dept. of State Publication, No. 378, 1932. The Report declared that “the relations between
China and Japan are those of war in disguise.” (138.) See, also, H. L. Stimson, Letter to
the editor of the New York Times, Oct. 6, 1937, New York Times, Oct. 7, 1937, p. 12.

11 Gee statement by President Roosevelt on the Finnish-Soviet Situation, Dec. 1, 1939,
Dept. of Statc Bulletin, Dec. 2, 1939, 609.

12 The requisite response may be made in various ways. It is not impossible that if out-
side States find themselves persistently subjected to treatment that they conceive to be
sharply at variance with those requirements of international law which are supposedly ap-
plicable in time of peace, they may for their own protection become disposed to brand the
conflicting States as belligerents and their conduct as constituting war, demanding the
privilege of claiming all the benefits to be derived from a condition of neutrality. The habitual
determination of outside States to act in this way might be expected ultimately to lessen
the desirability of recourse to armed conflict in the minds of such other members of the
international society as might be unwilling to do more than press for such advantages as
might be procurable from a non-war producing contest.

13 Gee C. Eagleton, “The Attempt to Define War,” International Conciliation, June, 1933,
No. 291; Q. Wright, “Changes in the Conception of War,” Am. J., XVIII, 755; W. J. Ronan,
“English and American Courts and the Definition of War,” id., XXXI, 642.



TITLE C

KINDS

1

§ 598. General in Contrast to Limited War. At the present time wars as
between opposing States are commonly general, in the sense that each belligerent
regards the whole domain of its adversary as hostile territory, and the inhabitants
thereof as enemy persons, applying against the Government and the people, and
the property of both, all the pressure which the law of nations permits." While
the United States in declaring war against Germany April 6, 1917, emphasized
the fact that the “Imperial German Government” had committed repeated acts
of war against the “Government and the people of the United States,” and an-
nounced that a state of war was declared to exist between the United States
and the Imperial German Government,” a general war was contemplated. The
United States proceeded accordingly to exercise its rights as a belligerent in
such a conflict, and without discrimination between the people and government
of its enemy.?

2

§ 599. The Franco-American Conflict, 1798-1800. Between 1798 and 1800,
the United States assumed a unique relationship towards France. American
commerce by sea had suffered grievously through depredations committed by
France during her war with England.* In response, Congress authorized Ameri-

§ 598.1 Declared Chase, J., in the course of his opinion in Bas v. Tingy, 4 Dall. 37, 43:
“Congress is empowered to declare a general war, or Congress may wage a limited war;
limited in place, in objects, and in time. If a general war is declared, its extent and opera-
tions are only restricted and regulated by the jus belli, forming a part of the law of nations;
but if a partial war is waged, its extent and operation depend on our municipal laws.”

See, also, Marshall, C. J., in The Amelia, 1 Cranch, 1, 28; Dana’s Wheaton, § 296, quoted
in Moore, Dig., VII, 155.

240 Stat. 1. The caption of the joint resolution setting forth the declaration describes it
as “declaring that a state of war exists between the Imperial German Government and the
Government and the pcople of the United States and making provision to prosecute the
same.”

See, also, joint resolution approved Dec. 7, 1917, declaring war with Austria-Hungary,
40 Stat. 429.

In his address to the Congress April 2, 1917, President Wilson, while arraigning the Im-
perial German Government and its ruthless methods of conducting war, as well as the de-
signs of Prussian autocracy, declared: “We have no quarrel with the German people. We
KHave no feeling towards them but one of sympathy and friendship. It was not upon their
impulse that their Government acted in entering this war. It was not with their previous
knowledge or approval. . . . We are, let me say again, the sincere friends of the German
people, and shall desire nothing so much as the early reéstablishment of intimate relations
of mutu:;l advantage between us.” (American White Book, European War, 1V, 422, 425-
426, 428. s

8 This was manifest throughout its conduct of hostilities. See, also, provisions of the Trad-
ing with the Enemy Act, of Oct. 6, 1917, Chap. 106, 40 Stat. 411.

N § 599. ‘dJ. B. C. Davis’ Notes, U. S. Treaty Vol. (1776-1887) 1298-1306, and documents
there cited.
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can vessels: to resist searches by French public vessels; to capture any vessel
that should attempt, by force, to compel submission to search; to recapture
any American vessel seized by a French vessel; and to capture any French
armed vessel, wherever found, on the high seas.> Whether or not these enact-
ments were incompatible with the theory that the United States retained its
neutral status,® war was not in fact declared in general terms; nor was authority
given to commit hostilities on land, or to capture unarmed French vessels, or
even to capture French armed vessels in a French port.* French citizens came
simultaneously into American courts, and in their own names claimed and ob-
tained restitution for property seized by American cruisers.” “There were hos-
tilities authorized by both France and the United States and the intention of
the two governments at the time seems to have been war.” ® The contest was
described as a limited or partial war.’

It is not believed that at the present time the United States would find it
expedient or possible to maintain a similar relationship with any other State
with which it might be at variance.® Its conduct as an intervening participant
in the war initiated in 1939, and which became apparent during the Summer
and Autumn of 1940, did not purport to be of belligerent aspect, and was not
in pursuance of Congressional authority declaring that the nation had em-
barked upon war of any character.®

2 Act of May 28, 1798, 1 Stat. 561; Act of June 25, 1798, id., 572; Act of June 28, 1798, id.,
5}4; .i\ct of July 9, 1798, id., 578 ; Act of March 2, 1799, id., 709, 716; Act of March 3, 1800,
id., 11, 16-18.

See, also, Chase, J., in Bas v. Tingy, 4 Dall. 37, 44; The Amelia, 1 Cranch, 1, 29-30; Car-
negie Endowment for International Peace, Division of International Law, the Controversy
over Neutral Rights between the United States and France 1797-1800, edited by J. B. Scott,
New York, 1917, being a collection of American State Papers and Judicial Decisions. See
historical introduction by the editor, 14-22.

8 “In view of the authorities and the legislation of Congress to which we have referred,
it is apparent that the theory adopted by the court was most advantageous to the claimants,
as the legislation of Congress authorizing the arming of merchant vessels — coupled with
commissions from the President to seize French armed vessels and recapture American ves-
sels was rather the act of an enemy than that of a neutral.” (The Schooner Endeavor,
44 Ct. Cl. 242, 273, Am. J., IV, 204, 214.) o,

Declared Chase, J., in the case of Bas v. Tingy, 4 Dall. 37, 44: “This suspension of the
law of nations, this right of capture and recapture, can only be authorized by an act of the
government, which is, in itself, an act of hostility. But still, it is a restrained or limited hos-
tility ; and there are, undoubtedly, many rights attached to a general war, which do not
attich to this modification of the powers of defence and aggression.”

Id., 43.

8See Mr. Webster’s speech on French spoliations, 4 Webster’s Works, 163-165; Moore,
Dig., VII, 157-158; Gray, Adm’r v. United States, 21 Ct. Cl. 340, 374, where it is said
that “Upon these acts of Congress alone it seems difficult to found a state of war up to
March, 1799, while in February, 1800, we find a statute suspending enlistments, unless, dur-
ing the recess of Congress, ‘war should break out with France.’”

¢W. J. Ronan, “English and American Courts and the Definition of War,” 4m. J., XXXI,
642, 649. See, also, id., 648.

7 Chase, J., in Bas v. Tingy, 4 Dall. 37, 43.

8 Nevertheless, Professor Borchard found it possible to declare in October, 1940, that
“the United States is now, and it is submitted, has been for some time, in a state of limited
war, analogous to but not identical with that which prevailed between the United States
and France in the period between May, 1798, and May, 1800, when the ships of the United
States, under authority of an Act of Congress, made attacks upon and captured French
vessels which had been spoliating American commerce.” (Am. J.,, XXXIV, 690, 697.)

9See The Transfer of Destroyers to Britain in 1940, Kindred Acts, supra, § 83C.,
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3

§ 600. Insurrection. Civil War. Rebellion. A State may encounter uprisings
of its people against its authority. Such movements are described according to
their nature and scope.

The rising in arms of a people against their government, or a portion of it,
or against its laws or its officers is called insurrection. The term rebellion is
applied to an insurrection of large extent, and is usually a war between the
legitimate government of a country and portions or provinces of the same
which seek to throw off their allegiance to it and set up a government of their
own. Civil war is described as war between two or more portions of a country
or State, each contending for mastery of the whole, and each claiming to be
the legitimate government. The term is also sometimes applied to a war of rebel-
lion when the rebellious provinces or portions of the State are contiguous to
those containing the seat of government.!

Whether a condition of hostility becomes also a state of war in a legal sense,
depends upon the recognition of the insurgents as belligerents by either the
parent State or foreign States.* The according of such rights by the latter does
not, however, compel the parent State to do likewise.

As has been observed elsewhere, the distinction between recognition of bel-
ligerency and recognition of a condition of political revolt, “between recognition
of the existence of war in a material sense and of war in a legal sense,” appears
now to be clearly understood.’

4

§ 601. Private War. That individuals should undertake to wage private war,
independently of the authority of their country, cannot be permitted in a well-
ordered society.! Hence the law of nations necessarily forbids them to do so.?
At the present time the commission of acts of war is entrusted to persons clothed
with public authority for the purpose of accomplishing a public end.®

§ 600.1The paragraph of the text is taken from §§ 149-151 of Instructions for the Gov-
ernment of Armies of the United States in the Field, General Orders, No. 100, April 24, 1863,
War of the Rebellion, Official Records, Series 3, III, 163, Moore, Dig., VII, 159. Also id.,
§§ 152-157, Moore, Dig., VII, 159-160.

2Gee Recognition of Belligerency, supra, §§ 47-49; Acts Falling Short of Recognition of
Belligerency. Insurgency, suprae, § 50.

See Q. Wright, “Changes in the Conception of War,” Am. J., XVIII, 754, 759.

8 The Three Friends, 166 U. S. 1, 63-64.

See, also, Acts Falling Short of Recognition of Belligerency. Insurgency, supra, § 50; Dana’s
Wheaton, Dana’s Note No. 153.

$ 601.1 The language of the text is that of President Jefferson in his Annual Message,
Nov. 8, 1804, Richardson’s Messages, I, 370, Moore, Dig., VII, 161.

See Lauterpacht’s 5 ed. of Oppenheim, II, § 56.

2 Mr. Webster, Secy. of State, to Mr. Jewett, Aug. 21, 1852, 40 MS. Dom. Let. 300,
Moore, Dig., VII, 161.

8 Respecting the prevalence of a different doctrine in ancient times and even in the Mid-
dle Ages, see Walker, Hist., I, 84; also C. Phillipson, International Law and Custom of Ancient
Greece and Rome, II, 196-197.

See Reprisals, supra, § 589; Privateers, infra, § 704,
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THE COMMENCEMENT OF WAR

1

§ 602. Processes of Initiation. By various processes a state of war may come
into being. The fact of its existence is a matter unrelated to the question con-
cerning the propriety of the mode by which it is brought about. What constitutes
the beginning of a war must be observed without reference to the causes regarded
as productive of it.

A state of war may come into being, first, by the commission of hostile acts
by one country directed against another with the design of making war upon
it. A State may in fact, suddenly and without warning, employ its whole avail-
able military strength against a weaker neighbor, with a view to obtaining by
means of war what could not be gained by any other process.

A state of war may come into being, secondly, by any unequivocal act on the
part of the government of a State, indicating that it regards the conduct of
another, whether or not deemed by the latter to produce such an effect, as having
brought into being a condition of war.! Thus on April 21, 1898, war between
the United States and Spain came into being when the Spanish Government an-
nounced to the American Minister at Madrid that it regarded the joint resolu-
tion of Congress, approved by President McKinley the previous day, denying
the legitimacy of the sovereignty of Spain over Cuba, and threatening armed
intervention therein, as “equivalent to an evident declaration of war.”? In his
address to the Congress, of April 2, 1917, President Wilson advised that “the

§ 602.1See, for example, declaration of France, Nov. 5, 1914, recognizing the existence
of a state of war with Turkey, as brought into being by the hostile acts of the Turkish fleet,
which took place on Oct. 29, 1914. See Declarations of War, Dept. of State, confidential
document, 1919, 26-27, citing case of The Mahrousseh, Journal Officiel, Dec. 17, 1915,

See A. D. McNair, “The Legal Meaning of War, and the Relation of War to Reprisals,”
Grotius Society, XI, 29, 45.

2 Mr. Woodford, Minister to Spain, to Mr. Sherman, Secy. of State, April 21, 1898, For.
Rel. 1898, 767; see, also, The Pedro, 175 U. S. 354,

On April 22, President McKinley announced the institution of a blockade of ports on the
north coast of Cuba from Cardenas to Bahia Honda. 30 Stat. 1769. On April 23, the Queen
Regent of Spain issued a decree declaring that a state of war was in existence between her
country and the United States. By an Act of Congress approved April 25, war was declared
to have existed from April 21 inclusive. 30 Stat. 354. See, also, statement in Moore, Dig.,
VII, 170-171.

The Government of the United States may have believed that the approval by the Pres-
ident of the joint resolution respecting Cuba would cause Spain to announce the existence
of a state of war between the opposing countries, but the Government of the former did not
regard its own conduct as an act of war, or as necessarily incompatible with the maintenance
of diplomatic relations.

See letter of the German Ambassador at Paris to the French Minister for Foreign Af-
fairs, Aug. 3, 1914, French Yellow Book, No. 147, 4m. J,, IX, Supp,, 277,
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Congress declare the recent course of the Imperial German Government to be
in fact nothing less than war against the Government and people of the United
States,” and “that it formally accept the status of belligerent which has thus
been thrust upon it.” * It may be observed that an act of reprisal, especially if
directed against the property of the government or nationals of a strong and
sensitive State, may be regarded by it as productive of war and dealt with
accordingly.*

Thirdly, a state of war may come into being by non-compliance with an
ultimatum containing a declaration or clear warning that war will ensue in the
event of failure of the respondent State to yield to demands made upon it within
a specified time. The Power issuing such a warning may not, however, deem
failure to comply with its demands as automatically productive of war, but
rather as justifying its own initiation thereof. In such case the failure is indica-
tive of the cause of war or of the excuse for waging it, rather than of the begin-
ning of the conflict. Germany, in the absence of any response by Russia to
the demand of July 31, 1914, that the latter begin to demobilize against both
Austria and Germany within twelve hours, announced that the refusal of Russia
to make appropriate answer served to create a state of war.® Austria-Hungary,
on the other hand, upon the failure of Serbia to comply with the demands con-
tained in the note of July 23, 1914, formally declared war against the latter upon
the expiration of forty-eight hours after the time specified for compliance.®

A state of war may come into being, fourthly, by a declaration of war. Such
a declaration is a formal announcement by one power to another that a state of

3 American White Book, European War, IV, 422, 424. Sce, also, the terms of the joint
resolution declaring war against Germany, approved April 6, 1917, 40 Stat. 1.

It should be observed, however, that it was the acceptance by the United States of the
“status of belligerent,” through a formal and appropriate declaration, that served in fact
to bring into being a state of war, which was not deemed to exist prior to that action.

Thus oftentimes the acceptance of the challenge, although provoked by the previous com-
mission of hostile acts, does not purport to indicate that a state of war is already in ex-
istence, but rather marks the initiation or commencement of a war of which the conduct
of the opposing State is merely regarded as the cause. In such case, if the acceptance as-
sumes the form of a declaration of war, that act may be said to mark the initiation of the
conflict.

4 In such event the acts of force have been deemed to possess a warlike as well as a hostile
character @b initio, and in legal contemplation, the state of war to have existed from the
moment of their commission. Sece The Boedes Lust, 5 Ch. Rob. 207, 219; also Westlake, 2
ed., IT, 23-24. It should be observed that an act of reprisal, such as the establishment of a
pacific blockade, not being intended to create a state of war, cannot in fact bring one into
being until the country against which it is directed concludes definitely that it has produced
such a result. In view of the importance of keeping clear the distinction between acts of
force not amounting to war, and the legal condition of things known as a state of war, it
seems wiser to describe as the beginning of such a condition, the decision of the State sub-
jected to force to attach a warlike quality retroactively to what was committed against itself,
than to refer that beginning to the initiation of conduct not intended to produce war.

$ British White Book, Cd. 7467, No. 138, p. 70; also telegram of the Imperial German
Chancellor to the Imperial Ambassador at St. Petersburg, Aug. 1, 1914, No. 26, German White
Book, Am. J., VIII, Supp., 409. See, also, speech of the Imperial Chancellor, before the
Reichstag, Aug. 4, 1914, German White Book, Appendix, as translated in Collected Diplomatic
Documents Relating to the Outbreak of the European War, London, 1915, p. 437.

¢ Note verbale, July 28, 1914, enclosure in No. 50, British White Book, Cd. 7467, p. 31,
The Austro-Hungarian note of July 23, 1914, however rigid in its demands, was not tech-
nically an ultimatum containing a conditional declaration of war. The Imperial and Royal
Government described it as a “démarche with a time limit attached.” Id., No. 14; also com-
ment in E. C. Stowell, Diplomacy of the War of 1914, 85-87.
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war exists or is about to exist between them.” A declaration of war may not,
however, mark the beginning of a war. It may succeed in point of time not only
the commencement of hostilities, but also the establishment of a state of war.®
Thus, the declaration by Paraguay on May 10, 1933, that a state of war existed
between itself and Bolivia was long subsequent to the beginning of hostilities
between forces of those States, and which had occurred as early as June of
the previous year.® A declaration of war may precede the existence of it as by
announcing a future hour when war shall be deemed to exist. A declaration
itself initiating war may obviously precede the commencement of hostilities.

In 1933, the Naval War College declared that before 1907, there was no legal
obligation to make a declaration before engaging in hostilities, and that the
legality of war without declaration was admitted in practice and by the courts.*
No declaration of war preceded the commission by Italy, in October, 1935, of
acts on Ethiopian soil which were regarded by a committee of the Council
of the League of Nations as a resort to war in disregard of obligations accepted
under Article XII of the Covenant of the League of Nations."* Nor did a formal
declaration of war precede the making of war by Germany upon Poland in

7«A declaration of war is a communication by one State to another that the condition of
peace between them has come to an end, and a condition of war has taken its place. In
former times, declarations of war used to take place with greater or lesser solemnities; but
during the last few centuries all these formalities have vanished, and nowadays it may take
place through a simple communication.” (Lauterpacht’s 6 ed. of Oppenheim, II, 237.) See,
also, Fauchille, 8 ed, §§ 1027-1043 (with bibliography).

Concerning the ancient practices respecting declarations of war, sec D. J. Hill, Hist. Euro-
pean Diplomacy, I, 9-10, C. Phillipson, International Law and Custom of Ancient Greece
and Rome, II, 197-199; Woolsey, 6 ed., § 120.

8Sce, for example, Act of June 18, 1812, 2 Stat. 755, declaring the existence of war with
Great Britain; Act of May 13, 1846, 9 Stat. 9, declaring the existence of war with Mexico;
Act of April 25, 1898, 30 Stat. 364, declaring the cxistence of war with Spain. Each of these
declarations was subsequent in point of time to the commencement of the war with the State
specified.

See, also, T. E. Holland, Studies Int. Law, 115, concerning the beginning of the war be-
tween China and Japan in 1894.

9In A. Toynbee’s Survey of International Affairs, 1933, London, 1934, it is stated that
in certain quarters at Geneva it was felt that although Paraguay, in view of the terms of the
Covenant of the League of Nations, “might have put herself technically in the wrong, she
had in fact done nothing more than give formal recognition to the state of war which had
been in existence for ten months, so that it would be unreasonable to treat her as if she, and
she alone, had just committed a breach of the Covenant.” (420-421.) This thought was in
harmony with that expressed by Paraguay in its declaration. See Decree No. 47451, Repiblica
del Paraguay, Ministerio de Relaciones Exteriores, Libro Blanco, I1I Parte, 66, Asuncién, 1933.

10 Int. Law Situations 1933, 95; also id., 1910, 45-48.

Lieut. Col. J. F. Maurice, in his work on Hostilities Without Declaration of War, from
1700-1870, published at London in 1883, declared that as a result of his investigation there
had not been, “unless in mere theory, and in the tone adopted by historians as to what ought
to have been, any established usage whatever on the subject [of declarations of war],” adding
that during the 171 years which his investigation covered less than ten instances of the kind
had occurred. (4.)

A collection of the texts of declarations of war by the several participants in the World
War beginning July 28, 1914, is contained in Naval War College, Int. Law Documents, 1917.

A table setting forth declarations of war, recognitions of the existence of a state of war,
etc, in the European War beginning in 1939, is contained in Dept. of State Bulletin, March
1, 1941, 224-227.

111 eague of Nations, Official Journal, November, 1935, 1223.

Declared the President of the Council of the League, Oct. 7, 1935: “To-day, October 7th,
five days after the opening of hostilities, the establishment of the existence of a state of
war, in relation to the obligations of the Covenant, compels the members of the Council
to face their responsibilities.” (Id., 1225-1226.)
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1939.2 On June 22, 1941, the Russian Foreign Minister, Mr. Molotoff, made
complaint that without a declaration of war, German troops had attacked his
country.'®

The act whereby a State, pursuant to the requirements of its fundamental
law, formally announces that a state of war exists between itself and the govern-
ment of another country is commonly described as a declaration of war. In the
case of the United States the power to declare war is, by the Constitution, lodged
in the Congress."* The exercise of that power by that body, together with
a proclamation by the President announcing the fact,'® appear to be regarded
as sufficiently informative to the foreign State which is thus given the character
of an enemy. It is understood that the United States undertakes to make direct
announcement of such action to foreign States generally.*®

2

§ 603. Extent of Warning. The Hague Convention of 1907. According to
Article T of the Hague Convention of 1907, relative to the Opening of Hos-
tilities, hostilities “must not commence without previous and explicit warning,
in the form either of a reasoned declaration of war or of an ultimatum with
conditional declaration of war.”! Compliance with either requirement does

12Gee Dept. of State Bulletin, March 1, 1941, 224; also Lauterpacht’s 6th ed. of Oppen-
heim, II, 236.

18 See his broadcast on the outbreak of war with Germany as translated by Tass, the
Russian News Agency, and printed as from the Associated Press in The New York Times,
June 23, 1941.

14 The Constitution, Art. I, § 8, par. 11.

Concerning the Power to Make War in the United States, see The Prize Cases, 2 Black,
635, 668, where Mr. Justice Grier declared in the course of the opinion of the Court: “By
the Constitution, Congress alone has the power to declare a national or foreign war. It can-
not declare war against a State, or any number of States, by virtue of any clause in the
Constitution. The Constitution confers on the President the whole Executive power. He is
bound to take care that the laws be faithfully executed. He is Commander-in-Chief of the
Army and Navy of the United States, and of the militia of the several States when called
into the actual service of the United States. He has no power to initiate or declare a war
either against a foreign nation or a domestic State. But by the Acts of Congress of Febru-
ary 28th, 1795, and 3d of March, 1807, he is authorized to call out the militia and use the
military and naval forces of the United States in case of invasion by foreign nations, and to
suppress insurrection against the government of a State or of the United States. If a war
be made by invasion of a foreign nation, the President is not only authorized but bound
to resist force by force. He does not initiate the war, but is bound to accept the challenge
without waiting for any special legislative authority.” See, also, Moore, Dig., VII, 162-168,
and documents there cited.

18 See, for example, proclamation of President Wilson, April 6, 1917, announcing the dec-
laration of war against Germany on that date, American White Book, European War, IV, 429.

16 The Judge Advocate General of the Army on June 30, 1917, announced the opinion
that the date of the commencement of the war with Germany should be regarded as the date
of the approval of the Joint Resolution of April 6, 1917, declaratory of the existence of a
state of war. Official Bulletin, No. 120, 6, Sept. 29, 1917.

According to Section 2, of the Trading with the Enemy Act of Oct. 6, 1917, the words
“the beginning of the war” as used therein, were to be deemed to mean “midnight ending the
day on which Congress has declared or shall declare war or the existence of a state of war.”
See, alliso, Declarations of War, Dept. of State, official document (confidential), 1919, p. 68,
note II.

§ 603. 1 Malloy’s Treaties, II, 2259, 2266.

As Westlake rightly says: “The declaration must be in writing, since it must contain an
expression of reasons, and it must be directly addressed to the government to be affected,
since the old form of a manifesto might conceivably fail to give a previous warning, and
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not, however, prevent a contracting power from taking its adversary by sur-
prise, especially if the aggressor relies merely upon a declaration of war. Even
an ultimatum containing a conditional declaration of war, that is, an announce-
ment that a state of war will exist upon failure to comply with the demands
made within the time specified, may allow so short an interval for compliance
as to rob the warning of substantial value to an opponent taken unawares.?

It is to be regretted that it was found impossible to incorporate in the Con-
vention a provision requiring the giving of a warning likely to be of real value
to the State to be notified. The duty to comply therewith would doubtless serve
to deter from war a State encouraged to resort thereto by knowledge of the
certain advantages assured to itself through a sudden initiation of hostilities.®
In 1933, the Naval War College expressed the view that the experience of the
world since 1907 would seem to be sufficient “to prove the legal value of a
convention which would fix the time of and prerequisites for the opening of
hostilities”: and also that “the demarcation of the line between the use of
force in time of peace and the hostile use of force in time of war should not
be left uncertain.” *

Despite the insufficiency of any applicable conventional law, a State con-
templating war may in fact have recourse to conduct designed not merely to
deceive a prospective foe, but also to hold out assurance that it will not embark

could not in any case convey an ultimatum with a conditional declaration.” (2 ed., II, 28.)

“It is universally admitted that a formal declaration is not necessary to constitute a state
of war. From this principle, however, an unnecessary and perhaps unwarranted inference
is often drawn, namely, that a nation may lawfully or properly begin a war at any time and
under any circumstances, with or without notice, in its own absolute discretion. Such a theory
would seem to be altogether inadmissible. Although a contest by force between nations may,
no matter how it may have been begun, constitute a state of war, it by no means follows
that nations, in precipitating such a condition of things, are not bound by any principles
of honor or good faith. If, for example, a nation, wishing to absorb another, or to seize a
part of its territory, should, without warning or prior controversy, suddenly attack it, a
state of war would undoubtedly follow, but it could not be said that the principles of honor
and good faith enjoined by the law of nations had not been violated. In other words, to
admit that a state of war exists is by no means to justify thc mode by which it was brought
about or begun. Nor is the practice of fraud and deceit permitted by a state of war supposed
to be admissible in time of peace.” (Moore, Dig., VII, 171.)

2See War Dept. Rules of Land Warfare, 1940, No. 15.

8 Concerning Art. I of the Hague Convention of 1907, see Report of L. Renault to the
Hague Conference, Deuxiéme Conférence Internationale de la Paix, 1907, Actes et Documents,
I, 131-136; J. B. Scott, Reports to Hague Conferences, 502-507; A. P. Higgins, Hague Peace
Conferences, 202-205; J. B. Scott, Hague Peace Conferences, I, 516-522; Naval War College,
Int. Law Situations, 1910, 49-55; id., 1933, 94-98; Lauterpacht’s 6 ed. of Oppenheim, II,
88 94-96; E. C. Stowell, “Convention Relative to the Opening of Hostilities,” Am. J., II, 50.
C. Eagleton, “The Form and Function of the Declaration of War,” 4m. J.,, XXXVIII, 19.

According to the Resolutions adopted by the Institute of International Law in 1906, with
respect to the Opening of Hostilities:

“1. It is in accordance with the requirements of international law, and with the spirit
of fairness which nations owe to one another in their mutual relations, as well as in the com-
mon interest of all States, that hostilities must not commence without previous and explicit
warning.

“2. This warning may take place either under the form of a declaration of war pure and
simple, or under that of an ultimatum, duly notified to the adversary by the State about
to commence war.

“3, Hostilities shall not commence before the expiration of a delay sufficient to make it
certain that the rule of previous and explicit notice cannot be considered as evaded.” (4n-
nuaire, XXI, 292-293, J. B. Scott, Resolutions, 164.)

4 Int. Law Situations, 1933, 96.
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upon war until the happening of a particular event such as the break-down of
diplomatic negotiations looking to the amicable adjustment of an existing
controversy. In such case the commission of hostilities during such a period of
negotiation would smack of infamy.

It may be doubted whether as yet the family of nations has undertaken to
impose upon any of its members a legal duty not to wage war for the purpose
of exacting redress for wrongs sustained when reparation is obtainable through
other processes. Recourse to war under such circumstances is, however, es-
sentially injurious to the welfare of the international society. The extent of
the harm which it sustains suffices to justify its members in uniting to compel
an aggrieved State to give reasonable opportunity to an adversary not merely
to accept its terms, but also to negotiate with respect to them or to decline
to permit an adjustment of the issue by some international body, as a condi-
tion precedent to a just initiation of war.®

According to Article II of the Hague Convention of 1907, Relative to
the Opening of Hostilities, the existence of a state of war must be notified to
neutral powers without delay, and does not take effect in regard to them until
after the receipt of notification, which may, however, be given by telegraph. It
is declared that neutral powers cannot rely upon the absence of notification if
it is clearly established that they were in fact aware of the existence of a state
of war.®

3

§ 604. Civil War. A rebellion or a civil war always begins by acts of insurrec-
tion against the lawful authority of the government, and is never solemnly de-
clared; it becomes such by its accidents — the number, power and organiza-
tion of the persons who originate and carry it on. When the parties in rebellion
occupy and hold in a hostile manner a certain portion of territory; have de-
clared their independence; have cast off their allegiance; have organized armies;
have commenced hostilities against their former sovereign, the world acknowl-
edges them as belligerents, and the contest a war.*

“The late Civil War began and terminated at different times in different
States. Its commencement may be referred to the proclamation of blockade
of the 19th of April, 1861, in those States to which it applied; and to the
proclamation of blockade of the 27th of April, 1861, in the States to which it
applied. Its termination may be referred, in various States, to the proclamations
declaring it closed in those States.” 2

5See Hague Convention of 1907, respecting the Limitation of the Employment of Force
for the Recovery of Contract Debts, Malloy’s Treaties, 11, 2248.

8 Malloy’s Treaties, II, 2266; also, Westlake, 2 ed., II, 30-31.

§ 604.* The paragraph in the text is substantially the language of Mr. Justice Grier in
the Prize Cases, 2 Black, 635, 666—667.

2 The paragraph in the text is the language employed in Moore, Dig., VII, 172, citing
The Protector, 12 Wall. 700; Brown v. Hiatts, 15 Wall. 177; Adger v. Alston, 15 Wall. 555;
Batesville Institute v. Kauffman, 18 Wall. 151,

VIIsei’7 2a.lso, Chesapeake & Ohio Ry. Co. v. United States, 19 Ct. of Cl. 300, Moore, Dig.,

, .



TITLE E

EFFECT OF WAR ON NORMAL RELATIONS BETWEEN
OPPOSING BELLIGERENTS

1

§ 605. In General. War breaks down every relationship between the opposing
belligerents which owes its life and vigor to a condition of friendliness and
hence, to the maintenance of peace. Diplomatic relations, although unbroken
at the beginning of the conflict, need to be, and are in fact severed.! Consular
services are brought to an end if they have not previously been forbidden.?
The same event marks the termination, by common design, of various types of
agreements and the suspension of certain others.® Between the peoples of the
States at variance barriers arise that may be a blight upon friendship and an
obstacle to future amicability. The whole mental attitude of the opposing States
with respect to each other is rendered abnormal; and the abnormality may not
lightly vanish when peace finally ensues.*

It is not believed that the bare existence of war between a protected State
and its protector would serve necessarily to destroy the political relationship
subordinating the former to the latter. If by force of arms the inferior State won
its independence, the success of its endeavor rather than any other circumstance
would be the cause of the dissolution of the bond.

2

ON INTERCOURSE BETWEEN TERRITORIES OF
OPPOSING BELLIGERENTS

»

a

§ 606. General Suspension of Communication. It is inconsistent with a
state of war that the inhabitants within territory controlled by one belligerent

§605.1 The severance of diplomatic relations is, in such a situation, produced by the
affirmative and unequivocal action of a belligerent, which is rendered imperative by the
outbreak of war.

A collection of the texts of documents expressive of the effort to break off diplomatic re-
lations immediately prior to, and during World War I, by States that were participants
therein is contained in Naval War College, Int. Law Situations, 1917.

2See Pierre Bouffanais, Les Consuls en Temps de Guerres et de Troubles, Paris, 1933, 25.
§§3See Termination of Treaties, Outbreak of War Between Contracting States, supra,

547-551.

4 Treaties which mark the termination of a war and which purport to replace it by what
is perhaps genially referred to as “a firm, just, and durable Peace” (preamble of the Treaty of
Versailles, of June 28, 1919) do not suffice as restoratives of friendship or as dissipators of
hatred unless the provisions thereof are calculated to inspire by their inherent worth and
soundness, a common desire on the part of the contracting parties to codperate in support-
ing the contractual achievement.
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should hold intercourse with those within territory controlled by the enemy,
primarily because of the danger of the communication of information of military
or political value, and secondarily, because of the neutralizing effect of any
commercial transactions tending to increase the resources of the enemy upon
hostile operations undertaken against it.* It is believed, therefore, to be the
presence of an individual on belligerent soil, rather than any other considera-
tion, which serves to render objectionable his entering into communication with
persons within the territory of the enemy,® and which justifies every effort to
restrain him from so doing.?

§ 606.* Declared Story, J., in The Julia, 8 Cranch, 181, 194: “But, independent of all
authority, it would seem a necessary result of a state of war to suspend all negotiations and
intercourse between the subjects of the belligerent nations. By the war every subject is placed
in hostility to the adverse party. He is bound by every effort of his own to assist his own
government, and to counteract the measures of its enemy. Every aid, therefore, by personal
communication, or by other intercourse, which shall take off the pressure of the war, or
foster the resources, or increase the comforts of the public enemy, is strictly inhibited.” See,
also, The Rapid, 8 Cranch, 155.

“It is scarcely to be doubted that the origin of the rule prohibiting trade with the enemy
was neither the abstract notion of the impossibility of any jural relation between enemies, nor
the modern notion of the injury which can be inflicted upon a country by declining to trade
with it. Examination of the cases discloses the fact that the origin of the rule lay in the danger
of permitting unauthorised communication with the enemy. Besides the obvious danger of
facilitating sheer treason, there is the further danger of lcakage of information and honest
unwariness.” (T. Baty and J. H. Morgan, War: Its Conduct and Legal Results, New York,
1915, 294.)

Declared Sir Samuel Evans in his judgment in The Panaricllos: “When war breaks out be-
tween States, all commercial intercourse between citizens of the belligerents ipso facto becomes
illegal, except in so far as it may be expressly allowed or liccnsed by the head of the State.
Where the intercourse is of a commercial nature, it is usually denominated ‘trading with the
enemy.’ This proposition is true also, I think, in all essentials with regard to intercourse which
cannot fitly be described as commercial.” (1 Lloyd’s Prize Cases, 364, 381.)

See, also, T. Baty, “Intercourse with Alien Enemies,” Law Quar. Rev., XXXI, 30.

24215. All intercourse between the territories occupied by belligerent armies, whether by
traffic, by letter, by travel, or in any other way, ceases. This is the general rule, to be observed
without special proclamation.

““216. Exceptions to this rule, whether by safe-conduct or permission to trade on a small
or large scale, or by exchanging mails, or by travel from one territory into the other, can take
place only according to agreement approved by the government, or by the highest military
authority. Contraventions of this rule are highly punishable.” (War Dept. Rules of Land
Warfare, 1940.)

See, also, Section 86, Gen. Orders No. 100, April 24, 1863, Instructions for Government of
Armies of U. S. in the Field, Moore, Dig., VII, 238.

Compare, however, with the statement in the text, Mitchell v. United States, 21 Wall.
350, Moore, Dig., VII, 239, where the continued domicile of an individual in a loyal State
during the Civil War appears to have been regarded as decisive of whether he was trading
with the enemy, with respect to business transacted by him in territory of the rebellious States
to which he had been permitted to pass by Federal authority, in July, 1861, and where he
had remained until late in 1864.

3 The cases oftentimes describe loosely the individuals with respect to whom the prohibi-
tion is applicable, and intimate, either inadvertently or unnecessarily, that intercourse between
nationals of the opposing belligerents is forbidden. In the case of The Julia, the “subjects of
the belligerent nations” were the persons between whom intercourse was said to be forbidden.
8 Cranch, 181, 194, In Scholefield & Taylor v. Eichelberger, the “citizens of the hostile States”
were said to be incapable of contracting with each other. 7 Pet. 586, 593. In McKee v. United
States, the “unlicensed business intercourse with an enemy” was deemed unlawful. 8 Wall. 163,
166.

Johnson, J., in The Rapid, 8 Cranch, 155, 162, made a more satisfactory and accurate
statement in declaring that the object, policy and spirit of the inhibition was “to cut off all
communication or actual locomotive intercourse between individuals of the belligerent states.”

In his Notes on Prize Courts, Mr. Justice Story said: “It is a fundamental principle of
Prize Law that all trade with the enemy is prohibited to all persons, whether natives,
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It has been said by the Supreme Court of the United States that no domestic
regulation is necessary to bring into operation the inhibition of intercourse be-
tween territories of opposing belligerents.* Moreover, there has been a tendency
on the part of American tribunals to attribute the inhibition to the law of na-
tions.® American judicial and political opinion has, however, failed to reveal care-
ful inquiry concerning the source or character of the rule of prohibition, and
has not shed light on the solution of the question whether international law
as such purports to forbid intercourse between territories of the opposing belliger-
ents, or merely yields to a State engaged in war the privilege of making desired
prohibitions in the exercise of which local practices obtaining particularly in
England and America have attained a significance such as to cause them to be
regarded as part of the common law and hence operative as such without the
aid of statute upon the coming into being of a state of war.® It suffices to ob-
serve that most American statements of judicial or political origin merely refer
to the fact of inhibition when war ensues, or to the necessity of it.”

There can be no doubt of the right of a belligerent State to prohibit inter-
course between its territories and those of its enemies. In the exercise of it
such State may enact laws designed to prohibit various forms of conduct within
a large field.® Thus, the cases presented for adjudication thereunder may raise

naturalised citizens, or foreigners domiciled in the country during the time of their residence,
under the penalty of confiscation.

“The same penalty is applied to subjects of allies in the war, trading with the common
enemy.” (Pratt’s ed., 69, quoted by Sir Samuel Evans, in The Panariellos, 1 Lloyd’s Prize
Cases, 364, 382.)

4 United States v. Lane, 8 Wall. 185, 195, where Mr. Justice Davis declared: “At the time
this contract purports to have been made, this country was engaged in war with a formidable
enemy, and by a universally recognized principle of public law, commercial intercourse be-
tween states at war with each other, is interdicted. It nceds no special declaration on the part
of the sovereign to accomplish this result, for it follows from the very nature of war that
trading between the belligerents should cease. If commercial intercourse were allowable, it
would oftentimes be used as a color for intercourse of an entirely different character; and in
such a case the mischievous consequences that would ensue can be readily foreseen.”

5 Kershaw v. Kelsey, 100 Mass. 561, 572.

6See McNair’s 4 ed. of Oppenheim, II, § 101; also A. D. McNair, Legal Effects of War,
London, 1920; Garner, World War, §§ 141-143. *

7See Sutherland v. Mayer, 271 U. S. 272, 286.

On April 6, 1917, the Postmaster General announced that in consequence of the state of
war then existing, the suspension of the exchange of postal money orders between the United
States and the German Empire was directed. For. Rel., 1918, Supp. 2, 412.

Declared the Department of State in a communication to the Hercules Powder Co. May 23,
1917: “You are doubtless aware that the existence of a state of war between the United
States and Germany is regarded as making illegal all intercourse between residents of the
respective countries.” (For. Rel. 1918, Supp. 2, 418.) See also, to same effect, communication
to the Fidelity and Casualty Co. of New York, June 2, 1917, id., 419. In a communication
to Mr. J. Charmatz, July 13, 1917, it was declared: “It is the opinion of the Department that
the transmission of funds from the residents of this country to residents of territory under
enemy occupation is illegal.” (Id., 421 ) It will be observed that these communications ante-
dated the enactment of the Trading with the Enemy Act of Oct. 6, 1917,

84«As to the Acts of Congress, proclamations, etc., during the Civil War, see Gay’s Gold,
13 \;Vall. 358; United States v. The Henry C. Homeyer, 2 Bond, 217.” (Moore, Dig., VII,
240.

See The Trading with the Enemy Act of Oct. 6, 1917, Chap. 106, 40 Stat. 411.

See, also, Circular of Acting Secy. of Treasury, to Collector of Customs, April 27, 1898,
directing attention to the Act of Congress approved April 25, 1898, declaring the existence of
war between the United States and Spain, and announcing instructions in consequence thereof.
For, Rel, 1898, 1172, “These instructions forbade the clearance of an American vessel for
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questions concerning the interpretation or the violation of the local statutory
law, rather than call for decisions concerning the effect of war as such upon
the propriety of particular acts.”

A belligerent State may make appropriate effort through its laws or regulations
to prevent its own nationals, wheresoever they may be, from holding commercial
intercourse with enemy persons in any foreign country. Such a mode of bringing
pressure to bear upon the enemy is quite different from that attributable to the
necessity of cutting off communication between territories controlled by the
opposing belligerents.*

At the present time practically every form of unlicensed intercourse or com-
munication between the territories of opposing belligerents may be regarded as
inconsistent with a state of war. Acts wholly unrelated to trade with the enemy
are none the less objectionable.” Transactions of a commercial character are
obviously forbidden. Declared Mr. Justice Gray in the case of Kershaw v.
Kelsey, in 1868:

The result is, that the law of nations, as judicially declared, prohibits all
intercourse between citizens of the two belligerents which is inconsistent with
the state of war between their countries; and that this includes any act of
voluntary submission to the enemy, or receiving his protection; as well as
any act or contract which tends to increase his resources; and every kind of
trading or commerciai dealing or intercourse, whether by transmission
of money or goods, or orders for the delivery of either, between the two
countries, directly or indirectly, or through the intervention of third per-
sons or partnerships, or by contracts in any form looking to or involving
such transmission, or by insurances upon trade with or by the enemy.*?

The existence of a state of war does not render illegal intercourse between ad-
herents of opposing belligerents within the territory of one of them, or within
places such that intercourse requires no communication between territories under

a Spanish port, but the only restriction they placed upon the clearance of any other vessel
for such a port was that the vessel should not carry cargo of contraband of war or of
coal. Thus the clearance of a neutral ship with an American-owned cargo for a Spanish port
was permitted, and to this extent trading between enemics was allowed ” (Statement in
Moore, Dig., VII, 241.)

9 See, for example, United States v. Sheldon, 2 Wheat. 119; United States v. A Canoe, 5
Hughes, C. C 490, United States ». The Henry C. Homeyer, 2 Bond, 217; Walker’s
Executors v. United States, 106 U. S. 413, 422.

10Viscount Grey, British Foreign Secy., to Mr. W H. Page, American Ambassador at
London, Oct. 10, 1916, in explanation of “The Trading with the Enemy (Extension of
Powers) Act, 1915,” a measure enjoining those who owed allegiance to Great Britain to cease
having trade relations with persons who were found to be assisting or rendering service to the
enemy. American White Book, European War, IV, 87. The purpose of the act was to restrict
trading between British subjects and enemy persons not resident in enemy territory, and be-
tween such subjects and other persons in neutral territory having business associations with
enemy persons. For the text of the act, see Mr. W. H Page, American Ambassador at London,
to Mr. Lansing, Secy. of State, Jan. 19, 1916, American White Book, European War, III, 54;
also Mr. Lansing, Secy. of State, to Mr. Page, Jan. 25, 1916, id., 55.

11 The Rapid, 8 Cranch, 155, 162-163 ; Sir William Scott, in The Cosmopolite, 4 Ch. Rob.
8, 10.

12Kershaw v. Kelsey, 100 Mass. 561, 572-573, also comment by Pickford, L. J., in
Robson v. Premier Oil and Pipeline Company, Ltd., Times Law Reports, 1915, 420, 421; The
Ouachita Cotton, 6 Wall. 521; United States v. Lane, 8 Wall. 185; McKee v. United States,
8 Wall. 163; Montgomery v. United States, 15 Wall. 395.
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opposing flags.”® A belligerent may, however, as a matter of domestic policy,
forbid its own nationals to enter into communications not otherwise unlawful;
and it may punish those who are disobedient to its command.**

Obviously the alien who is the national of a neutral State and who does not
reside in or inhabit belligerent territory is not so easily to be dealt with.*
Justification for any attempt by a belligerent to restrict directly his intercourse
with its enemy or with persons in the territory thereof must be based on the
ground that he has become a participant in the conflict, guilty of unneutral con-
duct, and hence subject to restraint.*®

The inhibition of communications between persons within the territories of
opposing belligerents has broad implications that serve to challenge the propriety
of communications through some indirect channels. Thus a neutral diplomatic
mission representing the interests of a belligerent State at the capital of its
enemy lacks the right there to communicate to the nationals of that State in-
formation sought to be given them by their sovereign. Such information, how-
ever, may be given the Government of the State where the mission is located
for transmission by itself to the individuals concerned, if it seems fit to pursue
such a course.”” That State must be deemed always to retain the exclusive
right to judge for itself whether, and under what circumstances, and to what
extent, information from enemy territory is to be communicated to enemy
persons within its own domain.

§ 607. The Same. The Trading with the Enemy Act, approved October 6,
1917,' marked an attempt by the United States as a belligerent, to exercise its
rights as such for various purposes. In 1921, the Supreme Court of the United

18 See, for example, Bond v. Owen, 7 Baxter (Tenn.), 340, Moore, Dig., VII, 241; Kershaw
v. Kelsey, 100 Mass 561, Moore, Dig., VII, 245.

See Opinion by Prof. John Bassett Moore on the Legal Position of the United States
Branches of Foreign Insurance Companies in the Event of War between the United States
and the Country of their Incorporation, New York, March 22, 1917. See, also, proclamation
of President Wilson, April 6, 1917, relative to the branch establishments of German insurance
companies then engaged in the transaction of business in the United States, Officias Bulletin,
May 11, 1917, 2.

14 See, for example, the British Trading with the Enemy (Extension of Powers) Act, 1915,
Am. J., X, Special Supp., Oct. 1916, 111, American White Book, European War, III, 54;
“Trading with the Enemy,” an article respecting measures adopted by Germany in retaliation
for those promulgated by other nations, by T. H. Thiesing, of Library of Congress, Senate
Doc. No. 107, 65 Cong, 1 Sess.

15 Nevertheless, such a neutral may in fact be directly affected by the effort of a belligerent
to compel its own nationals to refrain from commercial intercourse with him, by reason of
his business association with the nationals of its enemy. See Mr. Lansing, Secy. of State, to
Mr. W. H. Page, American Ambassador at London, telegram, Jan. 25, 1916, respecting the
operation of the British Trading with the Enemy (Extension of Powers) Act. 1915, Am. J.,
X, Special Supp., Oct. 1916, 112, American White Book, European War, III, 55.

18 Young v. United States, 97 U. S. 39, 63, Moore, Dig., VII, 239, where Chief Justice
Waite declared. “A non-resident alien need not expose himself or his property to the dangers
of a foreign war. He may trade with both belligerents or with either. By so doing he commits
no crime. His acts are lawful in the sense that they are not prohibited. So long as he confines
his trade to property not hostile or contraband, and violates no blockade, he is secure both
in his person and his property. If he is neutral in fact as well as in name, he runs no risk.”

" See Mr. Harrison, office of the Counselor, Dept. of State, to Commander McCauley,
Assist. Director of Naval Intelligence, Jan. 18, 1918, Hackworth, Dig., IV, 504.

A § 60} 140 Stat. 411. For the text of the Act with subsequent amendments, see 50 U.S.C.A.,
ppendix.
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States declared it to be “strictly a war measure” and to find its sanction in the
constitutional provision (Art. I, § 8, cl. 11), empowering Congress “to declare
war, grant letters of marque and reprisal, and make rules concerning captures
on land and water.” * In 1926, that Court further declared that the purpose
of the Act “was not only to weaken enemy countries by depriving their sup-
porters of their properties (Miller v. Robertson, 266 U. S. 243, 248), but also
to promote production in the United States of things useful for the effective
prosecution of the war.”®

In order to prevent intercourse with enemy territory, the Act was employed
to specify comprehensively classes of individuals with whom intercourse was
to be prohibited, both under the normal operation of the law, and under special
proclamation of the President. The resident alien enemy person was not placed
in the former class. Such an individual was not deemed to be an “enemy’”” within
the meaning of the law, save under the special conditions when the President
might find it necessary to include him among the persons designated by that
term.* The acts rendered unlawful were not, however, confined to those necessitat-
ing communications with enemy territory, but embraced also what might, di-
rectly or indirectly, inure to the benefit of an “enemy.” ® There was no design

2Stoehr v. Wallace, 255 U. S. 239, 242, citing Brown 2. United States, 8 Cranch, 110, 126;
Miller v. United States, 11 Wall. 268, 305. Cf. J. B. Moore, International Law and Some
Current Illusions, New York, 1924, 21-22.

8 United States v. Chemical Foundation, Inc., 272 U. S. 1, 9-10.

See Control of Enemy Property Within the National Domain, The Conduct of the United
States During World War I, infra, § 619.

4 The word “enemy” as used in § 2 of the Act was dcemed to mean

“(a) Any individual, partnership, or other body of individuals, of any nationality, resident
within the territory (including that occupied by the military and naval forces) of any nation
with which the United States is at war, or resident outside the United States and doing busi-
ness within such territory, and any corporation incorporated within such territory of any
nation with which the United States is at war or incorporated within any country other than
the United States and doing business within such territory.

“(b) The government of any nation with which the United States is at war, or any
political or municipal subdivision thereof, or any officer, official, agent, or agency thereof.

“(c) Such other individuals, or body or class of individuals, as may be natives, citizens,
or subjects of any nation with which the United States is at war, other than citizens of the
United States, wherever resident or wherever doing business, as the President, if he shall find
the safety of the United States or the successful prosccution of the war shall so require, may,
by proclamation, include within the term ‘encmy.” The words “ally of cnemy,” to which
the Act was generally made applicable, were also broadly and fully defined, and on the same
theory as the word “enemy.” § 2. The President was, however, empowered, if he should find
it compatible with the safety of the United States and with the successful prosecution of the
war, to suspend by proclamation the provisions of the Act so far as they might apply to an
“ally of enemy,” and to revoke or renew such suspension from time to time. § 5.

See memorandum of Dr. E. E. Pratt, Chicef of Bureau of Foreign and Domestic Commerce,
Department of Commerce, Hearings before House Committee on Interstate and Foreign
Commerce, respecting Trading with the Enemy, 65 Cong., 1 Sess. (on H. R. 4704), p. 24;
statement by A. Mitchell Palmer, Alien Property Custodian, Official Bulletin, Nov. 14, 1917,
No. 159; also statement by same, Dec. 10, 1917, concerning effect of declaration of war with
Austria-Hungary, Official Bulletin, Dec. 10, 1917, p. 2.

See definitions of “enemy” in proclamation of President Wilson, of May 31, 1918, 50
U.S.C.A,, with amendments to March 10, 1928, historical note p. 192.

Sustaining the power of Congress to declare residents of Germany to be enemies, without
regard to citizenship, see Kahn v. Garvan, 263 Fed. 909.

Regarding as enemies of the United States persons who resided in Cuba during the Spanish-
American War, see Herrara v. United States, 222 U. S. 569, 572.

5 The words “to trade” were broadly defined and were made to include the having of “any
form of business or commercial communication or intercourse with.” § 2.

The acts that were prohibited were set forth in § 3.



§ 607] EFFECT OF WAR ON NORMAL RELATIONS 1705

to render generally illegal trade with alien enemy nationals within the domain of
the United States.’

As a matter of domestic policy, a belligerent State may relax its prohibitions
respecting communications with enemy territory, and permit under license
from its highest authorities and under conditions specified by itself, certain
intercourse therewith.” A grantee accepting such a license may be fairly regarded
as bound by such limitations as the grantor has seen fit to impose.®

It may be observed that the Trading with the Enemy Act of October 6, 1917,
made certain provision for the licensing of enemy or ally of enemy insurance or
reinsurance companies doing business within the United States.” The Act also
permitted an “enemy’” person to file and prosecute in the United States an
application for letters patent, or for registration of trade-mark, print, label or
copyright, and also to pay any fees therefor pursuant to the requirements of
the existing law, as well as fees to attorneys or agents for filing and prosecuting
such applications.’

Broad powers were also conferred upon the President embracing authority
to suspend the provisions of the Act in so far as they applied to an ally of enemy;
to grant licenses to do business and to perform acts; and also to regulate as by
means of licenses transactions in foreign exchange as well as the export of monies
and the transfers of various forms of property between the United States and
other countries by persons within the United States."!

6 See statement of Mr. Charles Warren, Assist. Atty. Gen., concerning the general principles
governing the Act, in Senate Report No. 113, 65 Cong, 1 Sess. (to accompany H. R. 4960), 2.
This Report by Mr. Ransdell, from the Committee on Commerce, relative to the proposed
Trading with the Enemy Act, contained, as Appendix B, memorandum of American and
English cases on the law of trading with the enemy prepared by Mr. Warren. See, also, Report
of Mr. Montague from the House Committee on Interstate and Foreign Commerce (to ac-
company H. R. 4960), 65 Cong., 1 Sess., Report No. 85.

7 Mr. Moore, Assist. Secy. of State, to Messrs. Alexander and Green, May 19, 1898, grant-
ing the request of the Equitable Life Assurance Society for permission to obtain from the
Spanish Government a license to enable the Society to protect its assets in Spain during the
Spanish-American War, 228 MS. Dom. Let. 586, Moore, Dig., VII, 255.

See Mr. Adee, for the Secy. of State, to Messrs. Kenefick, Cooke, Mitchell and Bass,
July 10, 1918, For. Rel. 1918, Supplement 2, 431. '

8 Hamilton v. Dillin, 21 Wall. 73, Moore, Dig, VII, 239.

A belligerent may not regard it as inconsistent with its relations towards the enemy, to
promote the increase and diffusion of scientific knowledge in territory thereof, and to permit
a scientific socicty to send its publications thereto, provided that care be taken that no pub-
lished material containing information relative to scientific discoveries or advances in military
and naval warfare and kindred subjects be furnished. Mr. Adee, Acting Secy. of State, to
Mr. Langley, Secy. of Smithsonian Institution, April 27, 1898, 228 MS. Dom. Let. 52, Moore,
Dig., VII, 243.

98 4. See, also, in this connection, Effect of War upon Existing Contracts and Relationships
of Confractual Origin, infra, § 609.

10 ¢ 10.

11 Gee § 5, as amended Sept. 24, 1918, 40 Stat. 966.

See statement as to the licensing of the American Red Cross by the War Trade Board to
“trade with the enemy,” Official Bulletin, Feb. 18, 1918, No. 337, p. 7.
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b

Contracts
(1)

§ 608. Limitations on Power to Contract. It is important to observe the
effect, if any, of the general inhibition of intercourse between territories of
opposing belligerents upon the conclusion of contractual relationships by persons
within the territory of a State engaged in war, or by the nationals of such
State, with persons closely associated with its enemy, as by being within its
territory or by being impressed with its nationality. A tribunal may in fact re-
gard a contract between a person connected by various ties with the enemy, as
invalid or unenforceable by reason of some requirement of the principles of con-
flict of laws as understood by the State of the forum, or on account of domestic
prohibitory legislation or regulations.!

The circumstance that the parties to a contract concluded after the outbreak
of war are nationals of opposing belligerents,® or that property which is the
subject of agreement is within territory of the enemy, or that both of the
contracting parties are nationals of the latter, or enter into their agreement
within its domain,® does not necessarily serve to render the transaction void.

In the opinion of American courts the law of nations is seemingly uncon-
cerned with the differing places of residence, or the opposing nationalities of
contracting parties, so long as no forbidden intercourse is involved in, or neces-
sitated by, the making of the agreement. That law as interpreted by those tri-
bunals is regarded, however, as rendering illegal a contract of which the con-
clusion requires communication by one party with another in a place under the

§ 608. 1 See, generally, in this connection, R. A. Chadwick, “Foreign Investments in Time
of War,” L. Q. Rev., XX, 167; F. Gore-Browne, The Effect of War upon Commercial Rela-
tions, 2 ed., London, 1918; E. Meignen, Les Contrats et la Guerre, Paris, 1915; A. Latifi,
Effects of War on Property, London, 1909; A. Page, War and Alicn Enemics, London, 1914;
C. Phillipson, Effect of War on Contracts, London, 1909; W. S. Schwabe, Effect of War on
Stock Exchange Transactions, London, 1915; L. Scott, The Effect of War on Contracts,
London, 1914; F. Wirth, Jr., War: Its Effect upon the Commercial Relations of the Bel-
ligerents, Constantinople, 1913; Int. Law Assn., Proceedings, 36th Conference, 1930, 59-118;
id., 37th Conference, 1932, 89-121.

See, also, T. Baty and J. H. Morgan, War: Its Conduct and Legal Results, 294-303;
Westlake, 2 ed., II, 48-55; W. F. Trotter, The Law of Contract During and After War, 3 ed.,
London, 1919; J. M. Hall, “The Effect of War on Contracts,” Columbia Law Rev., XVIII,
325.

2 Kershaw v. Kelsey, 100 Mass. 561. In that case Gray, J., adverts to the numerous dicta
and sweeping statements in the textbooks expressive of a different view. Thus, for example,
in Scholefield & Taylor v. Eichelberger, 7 Pet. 586, 593, it was said that “the citizens of the
hostile States are incapable of contracting with each other” —a statement which was un-
necessary, because outside of the question at issue.

8 Conrad v. Waples, 96 U. S. 279, 286-290, Moore, Dig., VII, 245-247; United States v.
Quigley, 103 U. S. 595; Carson v. Dunham, 121 U. S. 421, 429, Moore, Dig., V1I, 247; Briggs
v. United States, 143 U. S. 346, 351, 353, Moore, Dig., VII, 248; Brown v. Gardner, 4 Lea
(Tenn.), 145, Moore, Dig., VII, 250. Also Kershaw v. Kelsey, 100 Mass. 561; Hart v. United
States, 15 Ct. Cl. 414, Moore, Dig., VII, 250.

See Crawford & McClean v. The “William Penn,” Peters, C. C. 106, Scott’s Cases, 580,
where an alien enemy was permitted to sue on a contract made by the owner or master of a
cartel vessel in enemy territory to repay advances made to enable the ship there to refit and
procure provisions. The question at issue related to the enforcement of a valid foreign agree-
ment, rather than to the validity of the agreement.
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control of the enemy.* They would also doubtless regard as unenforceable, if
not internationally illegal, an agreement the performance of which necessitated
such communication.’

(2)

§ 609. Effect upon Existing Contracts and Relationships of Contrac-
tual Origin. The general inhibition of intercourse between territories of oppos-
ing belligerents is said to produce certain effects upon existing contracts and
relationships of contractual origin between inhabitants of territories under
opposing flags. Thus the outbreak of war is regarded as serving to dissolve the
contract, or to clothe either of the parties with a right to terminate it, or to
suspend a right of recovery thereon, or to render nugatory the operation of a
particular term, or to prevent the running of a statute otherwise applicable to
the agreement. In each case it seems important to observe whether the outbreak
of war produces a direct effect upon the agreement; and if it does, whether that
effect is, in the minds of the courts, attributable to the domestic and possibly
unwritten law of the belligerent forum rather than to any other circumstance.
It is greatly to be doubted whether international law as such necessarily operates
directly upon a valid contract concluded prior to the war between private parties
in territories of opposing belligerents." That law does not, however, regard a
belligerent sovereign as guilty of internationally illegal conduct if its local law,
howsoever established or applied, attributes the dissolution of a contract to the
occurrence of war.?

If a contract necessitates communication between the territories of opposing
belligerents, its continuance would be incompatible with the state of war.
Numerous agreements are of such a kind, and consequently appear to suffer
dissolution when war ensues.’ This result may be imputed to the design of

4 Scholefield & Taylor v. Eichelberger, 7 Pet. 586; Conrad v. Waples, 96 U. S. 279, 286;
Walker’s Executors v. United States, 106, U. S. 413, 422, a case involving, however, a violation
of the laws of the United States respecting commercial intercourse

“The trading or transmission of property or money which is prohibited by international
law is from or to one of the countries at war. An alien enemy residing in this country may
contract and sue like a citizen. 2 Kent Com. 63.” (Gray, J., in Kershaw v. Kelsey, 100 Mass.
561, 573)

5 Montgomery v. United States, 15 Wall. 395, Moore, Dig, VII, 244.

§ 609.1 It may conceivably do so, however, if the object of the agreement is the achieve-
ment of an end or the performance of an act which, although not locally forbidden by the
laws of the opposing States, is, nevertheless, at variance with, and contemptuous of, what the
law of nations itself is acknowledged to proscribe.

2 1t is significant that in American cases where it has been said that war operates to dissolve
a contract or a relationship of contractual origin, the judges have usually been reticent as to
the source of the law, even when they have assigned reasons for it. See, for example, state-
ment of Clifford, J., in The William Bagaley, 5 Wall. 377, 407, relying ugon Esposito v. Bow-
den, 7 Ellis & Blackburn, 763. The judges appear to have assumed that the rule of dissolution
is a part of the local law, not necessarily because of a requirement of the law of nations, but
rather for the reason that it has in some way become incorporated in the common law, and
is hence to be enforced when applicable without the aid of statute.

8 “Executory contracts with an alien enemy, or even with a neutral, if they cannot be per-
formed except in the way of commercial intercourse with the enemy, are ipso facto dissolved
by the declaration of war, which opcrates to that end and for that purpose with a force
equivalent to that of an act of Congress.” (Clifford, J., in The William Bagaley, 5 Wall. 377,
407, citing Esposito v. Bowden, 7 Ellis & Blackburn, 763.) See, also, Zinc Corp., Ltd. v.
Hirsch, 85 L. J. (K. B. and C. A.) 565.
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the contracting parties who could not well be deemed to have intended that
their agreement should continue to exist after the commencement of a period
when performance would be regarded as unlawful by the opposing belligerents, or
it may be attributed to the will of those belligerents whose right to forbid per-
formance and to penalize the performers (in case performance were sought)
would render it highly inequitable to demand that the contract be kept alive.
The very basis of an agreement, as well as the terms expressive of it, as in
a contract for life insurance, may demand regular and punctual payment, the
failure to make which would render it inequitable to keep alive the agreement,
or to revive it upon the restoration of peace.* When performance does not in-
volve unlawful communications, the outbreak of war does not necessarily
terminate the agreement, although it may subject it to the operation of a con-
dition subsequent that one of the parties may, upon a sufficient showing, not
unlawfully elect to abrogate it. The situation may exist, however, where it
would be wholly unjust for a contracting party to utilize the occasion of war
as a means of ridding himself of preéxisting obligations. In such case the out-
break of the conflict would appear merely to suspend the right to demand, or
the duty to effect performance of certain acts during the period of the war.®
The Court of Appeals of New York made the following statement in 1926: °

The effect of war upon an existing contract between belligerents will
vary with the nature of the obligation that is yet to be fulfilled. If the
contract has been fully executed by the enemy before the outbreak of
hostilities, if all that is left is a unilateral obligation for the payment of a
debt, the obligation is suspended.” The citizen must pay his debt when
the war is at an end. On the other hand, if the contract is still executory
at the beginning of the war, if there are mutual obligations that are yet to
be fulfilled, the contract will be terminated when the essential purpose of
the parties would be thwarted by delay, or the business efficacy or value of
their bargain materially impaired.®

4 New VYork Life Insurance Co. v. Statham, 93 U. S. 24, where it was held that while the
failure to pay an annual premium caused by the outbrcak of war between the territories in
which the insurance company and the assured were respectively located, involved a forfeiture
of the policy, if the company insisted on the condition respecting forfeiture, the assured was
still entitled to the equitable value of the policy arising from the premiums actually paid.
See, also, Abell v. Penn Mutual Life Ins. Co., 18 W. Va. 400, 423-431; Semmes v. Hartford
Ins. Co., 13 Wall. 158; Rowlatt, J., in Distington Hematite Iron Co., Ltd. v. Passehl & Co.,
March 1, 1916, 85 L. J. (K. B.) 919.

5«A state of war does not put an end to preéxisting obligations or transfer the property of
wards to their guardians, or release the latter from the duty to keep it safely, but suspends
until the return of peace the right of any one residing in the enemy’s country to sue in our
courts.” (Gray, J., in Lamar v. Micou, 112 U. S. 452, 464.)

See also Frenkel & Co., Inc. v. L’Urbaine Fire Ins. Co., 1929, 251 N. Y, 243,

6 Neumond v. Farmers Feed Co., 244 N. Y. 202, 206.

7 Citing Williston on Contracts, § 1748; Birge-Forbes Co. v. Heye, 251 U. S. 317. See also
Sutherland v. Mayer, 271 U. S. 272.

8 Citing Williston on Contracts, §§ 1749, 1957, 1958, 1978; Distington H. 1. Co., Ltd. .
Possehl & Co., 1916, 1 K. B. 811; Met. Water Bd. v. Dick, Kerr & Co., 1917, 2 K. B. 1, 21;
affd., 1918 A. C. 119; N. Y. Life Ins. Co. v. Statham, 93 U. S. 24; Sands ». N. Y. Life Ins.
Co., 50 N. Y. 626; Cohen v. N. Y. Mut. Life Ins. Co., 50 N. Y. 610.

See also Fried Krupp Aktiengesellschaft v. Orconera Iron Ore Company Limited, House of
Lords, 1919, 120 L. T. 386, Williams and Lauterpacht, Annual Dig., 1919-1922, Case No. 278.
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A relationship arising from contract may, by reason of its nature, necessitate
forbidden intercourse, or else constitute an inequitable bond. A partnership
is deemed to possess such a character and, therefore, to suffer dissolution in
consequence of war.® It seems to be acknowledged, however, that a relationship,
such as one of agency, by virtue of which powers have been previously con-
ferred by a principal in the one country upon an agent in the other, is not neces-
sarily dissolved in case the exercise of those powers does not require communica-
tion between the territories of the opposing belligerents.’® As the Supreme Court
of the United States declared in 1926, “agencies, created before the war, and
not requiring intercourse across the enemy’s frontier, such as for the collec-
tion of debts, preservation of property, and so forth, are not terminated by
war.,” 1

In applying these principles difficulties present themselves. An agent may
abuse or exceed his authority by attempting to bind his principal, with whom
he cannot communicate, to an arrangement hostile to the interests of the
latter.”” Again, the agent may decline to act as such, and to accept, for example,
payment of an obligation from a third party in the same belligerent country
with himself and due to the principal.’® On the other hand, the donor of a power
may in fact invoke the aid of a court of equity to nullify the consequences of
the acts of his donee in enemy territory although they may not have been dis-
advantageous to the donor and have been ratified by him,* or under circum-
stances when the exercise of the power was solely for the benefit of a third

? Griswold v. Waddington, 16 Johns. 438, 488; The William Bagaley, 5 Wall. 377; Hanger
v. Abbott, 6 Wall. 532, 535. See, also, Matthews v. McStea, 91 U. S. 7, respecting a partner-
ship relationship between a resident of New York and others in Louisiana in the earliest days
of the Civil War. .

After adverting to the decision of Chancellor Kent in Griswold v. Waddington, 16 Johns.
438, 489, and to the views of Hall (5 ed., 390), Mr. R. A. Chadwick declares: “Thus there are
three reasons given for the rule:

“(1) Owing to the prohibition of all intercourse between the two countries at war, the
power of mutual control which enables one partner to check another’s dealings is gone.

“(2) After the war it is impossible for the partners to pick up the threads of the business
at the point where they were abandoned.

“(3) A person should not reap benefit out of his partner’s trade in the enemy country;
therefore the partnership must be either dissolved or suspended till the restoration of peace,
and as the latter is impossible in the case of a partnership, it is necessarily dissolved.”
(“Foreign Investments in Time of War,” Law Quar. Rev., XX, 167, 176-177.)

10 «“T¢ is entirely plain, as we think, that the mere fact of the breaking out of a war does not
necessarily and as a matter of law revoke every agency. Whether it is revoked or not depends
upon the circumstances surrounding the case and the nature and character of the agency.”
(Peckham, J., in Williams v. Paine, 169 U. S. 55, 73-74.) See, also, Conn v. Penn, 1 Pet.
C. C. 496, 524-525.

11 Sutherland v. Mayer, 271 U. S. 272, 288, where the Court added: “And so here, we have
to deal not with a contract made during the war or requiring commercial or other intercourse
across military lines, but with an adjustment of rights after the restoration of peace, under
lawful articles of partnership entered into before, and existing at the outbreak of, the war.
The advent of a state of war put an end to the partnership and postponed all remedies re-
lating to the dissolution; but it did not petrify rights and duties resulting therefrom. Its
cffect only was to suspend the enforcement of the obligation of each of the partners in respect
of the assets and past transactions of the partnership; and the essential inquiry now is: What
was the obligation which resulted from the dissolution?”

12 Fretz v. Stover, 22 Wall. 198, 205-207.

18 Insurance Co. v. Davis, 95 U. S. 425.

14 Williams v. Paine, 169 U. S. 55.
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party having an equitable right to demand such action in consequence of the
payment of money.'®

The Supreme Court of the United States has necessarily concluded that war
renders it impossible for an individual to create a lawful agency within the
territory of the enemy during the conflict.'® The outbreak thereof is doubtless
deemed to terminate an existing agency designed for the purpose of or requiring
forbidden communications.'” An agency established prior to the outbreak of
war, even though not requiring such communications, is, nevertheless, regarded
as subject to termination, with respect to third parties in case either the agent
or principal, deeming the continuance of the relationship as contrary to his
interests, declines, respectively, to act under it or reap the benefits of it.*®* Thus
the Supreme Court has declared that where it is obviously and plainly against
the interest of the principal that the agency should continue, or where its con-
tinuance would impose some new obligation or burden, the assent of the prin-
cipal to the continuance of the agency after the outbreak of war will not be
presumed, but must be proved, either by his subsequent ratification or in some
other manner. It is said that where, on the other hand, it is the manifest interest
of the principal that the agency, constituted before the war, should continue,
the assent of the principal will be presumed. Or, if the agent continues to act
as such, and his conduct is subsequently ratified by the principal, his acts are
said to be just as valid and binding upon the principal as if no war had inter-
vened.”® It may happen that an irrevocable power under a sale is conferred upon
a donee, and that circumstances arise whereby a creditor acquires a legal and
moral right to have the power, which was made for his benefit, duly executed.
In such case the absence of the donor in enemy territory does not afford a suf-
ficient reason for arresting his agent (who in such case is regarded also as the
agent of the creditor) in performing a duty which was imposed upon him before
the war began.”

A belligerent may see fit to prevent its enemy or nationals of the enemy, where-
soever located, from gaining any advantage from the continued operation of
agreements or relationships established prior to the war with persons within the
national domain. The act of prevention thus expressive of the domestic policy
of the State removes the necessity of judicial inquiry respecting the effect of
war as such upon the particular relationship concerned, or upon the rights of
the parties thereunder.

18 University v. Finch, 18 Wall. 106.

See also, Hugh Stevenson and Sons, Ltd. v. Aktiengesellschaft fiir Cartonnagen-Industrie
(1918), A. C. 239.

16 United States v. Grossmayer, 9 Wall. 72; Insurance Co. v. Davis, 95 U. S. 425, 431.

17 See the reasoning in Montgomery v. United States, 15 Wall. 395.

18 Insurance Co. v. Davis, 95 U. S. 425, 429-433.

19 The language of the text is substantially that of Mr. Justice Peckham in Williams v.
Paine, 169 U. S. 55, 73, citing Insurance Co. v. Davis, 95 U. S. 425.

Compare dictum in Stumpf v. A. Schreiber Brewing Co., 242 Fed. 80, 82.

20 University v. Finch, 18 Wall. 106; Tingley v. Muiller, 116 L. T. 482.

21 See, in this connection, § 10 (k) of The Trading with the Enemy Act of Oct. 6, 1917.

Where a relationship such as one of agency is not terminated by the war itself, the rights

of principal and agent _with respect to each other are obviously not identical with those exist-
ing between the principal and a third party. The very maintenance of the agency, by the
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§ 610. The Trading with the Enemy Act. By the Trading with the Enemy
Act of October 6, 1917, the Congress rendered unlawful not merely the attempt
to contract on the part of persons within the “United States” as broadly defined,
with others resident within enemy territory, but also the carrying on or per-
formance of existing contracts between parties so located.! It forbade, moreover,
a person within the United States to “trade,” in the broadest sense, with another,
also therein, even pursuant to an existing agreement, when there was reason
to believe that such other person was acting on account or in behalf of a prin-
cipal within enemy territory.” The design appears to have been that, subject
to certain specified exceptions,® no individuals in enemy territory should profit
from benefits derivable from business continued in their behalf within American
territory, irrespective of whether the transaction thereof necessitated communica-
tions with Germany. It was not asserted that the war or even the Act itself
served to terminate existing contracts or relationships. It was declared that a
contract entered into prior to the beginning of the war “between any citizen
of the United States or any corporation organized within the United States”
and “an enemy or ally of an enemy,” the terms of which provided for the de-
livery “during or after any war in which a present enemy or ally of enemy nation
has been or is now engaged,” of anything produced, mined or manufactured,
in the United States, might be abrogated by such citizen or corporation by serv-
ing thirty days’ notice in writing upon the Alien Property Custodian of the
election to abrogate the contract.* It was provided that nothing in the Act should
prevent the carrying out, completion or performance of any contract originally
made with an “enemy or ally of enemy,” where, prior to the beginning of the
war and not in contemplation thereof, the interest of such enemy or ally of
enemy devolved by assignment or otherwise upon a person not an enemy or
ally of enemy, and where no enemy or ally of enemy would be benefited by

appropriate action of principal and agent, may serve to keep alive and operative during the
war a contract between the former and a third party, although they are in territories of
opposing belligerents. R

§ 610.1 40 Stat. 411, § 2.

The Act made an exception in case the President granted a license either to a person within
the United States or to an enemy or ally thereof.

Concerning the meaning of the term “cnemy” as employed in the Act see § 2 thereof; also
General Suspension of Communication, supra, § 607. It may be here briefly observed that the
national character of a resident alien enemy was not decmed sufficient to subject him under
no;mal circumstances to the restrictions of the Act.

§ 3.

8 See, for cxample, the provisions of § 4, concerning the licensing of enemy or ally of
enemy insurance or reinsurance companies.

See proclamation of President Wilson relative to agencies in the United States of German
insurance companies, No. 1366, April 6, 1917, Am. J., XI, Supp., 201, and proclamation pro-
hibiting marine and war risk insurance by German companies, No. 1386, July 13, 1917, id.,
202. See also decision of the Secretary of the Treasury, pursuant to authority vested in him by
the President, stopping the fire insurance business by enemy or ally of enemy companies in
the United States and calling for the liquidation of their affairs under the supervision of the
Alien Property Custodian, Official Bulletin, Nov. 27, 1917, 1.

*§8. Also §4 (a), declaring that “no insurance company, organized within the United
States, shall be obligated to continue any existing contract, entered into prior to the be-
ginning of the war, with any enemy or ally of enemy insurance or reinsurance company, but
any such company may abrogate and cancel any such contract by serving thirty days’ notice
in writing upon the President of its election to abrogate such contract.”
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such carrying out, completion or performance, otherwise than by release from
obligation thereunder.® It was also provided that nothing in the Act should be
deemed to prevent payment of money belonging or owing to an enemy or ally
of enemy to a person within the United States not an enemy or ally of enemy,
“for the benefit of such person or of any other person within the United States,
not an enemy or ally of enemy,” if the funds so paid should have been received
prior to the beginning of the war and such payments arose out of transactions
entered into also prior thereto and not in contemplation thereof. It was de-
clared, however, that such payment should not be made without the license
of the President.® It was announced that nothing in the Act should render valid
or legal, or be construed to recognize as valid or legal, any act or transaction con-
stituting trade with, to, from, for, on account of, or on behalf or for the benefit
of an enemy, performed or engaged in after the beginning of the war and prior
to the passage of the Act, or any such act or transaction thereafter performed
or engaged in except as authorized in the Act, “which would otherwise have
been or be void, illegal, or invalid at law.””

From the foregoing provisions it is apparent that the Congress, aware of the
latitude enjoyed by the United States as a belligerent with respect to contractual
relationships associated with persons within its domain, undertook to lay down
fresh and appropriate restrictions. It is not sought to discuss generally the
American judicial construction of this domestic legislation; for the judicial task
involved chiefly the ascertainment of the design of the Congress rather than an
inquiry whether in the exercise of the legislative function that body had violated
any external obligations resting upon the nation under conventional or customary
law.®

Cc

§ 611. Judicial Remedies. The Statute of Limitations. The reasons pro-
hibiting intercourse between territories of opposing belligerents have long been
deemed to be applicable to the case where an inhabitant of the domain of one
of them endeavors to institute judicial proceedings in that of the enemy.! In

587 (b). The situation here provided for suggests that arising in University v. Finch,
18 Wall. 106.

887 (b). According to § 10 (k) “All powers of attorney heretofore or hereafter granted by
an enemy or ally of enemy to any person within the United States, in so far as they may be
requisite to the performance of acts authorized in subsections (a) and (g) of this section,
shall be valid.” The subsections specified were those relating to the filing and prosecution of
applications for letters patent, or for registration of trade-mark, print, label, or copyright, and
the institution and prosecution of suits in equity to enjoin the infringement of letters patent,
tragle-mark, print, label, and copyrights in the United States.

§7 (b).

8 Consciousness of the breadth of the belligerent privilege under international law doubtless
minimized the judicial sense of need of close scrutiny of the fact whether there was any
design on the part of Congress to impose restrictions which were to be deemed at variance
with the requirements of that law.

§611.* Wilcox v. Henry, 1 Dall. 69, 71; Sanderson v. Morgan, 39 N. Y. 231; Perkins
v. Rogers, 35 Ind. 124, 145; Grinnan v. Edwards, 21 W. Va. 347, 357-360; Haymond v.
Camden, 22 W. Va. 180; Sturm v. Flemming, 22 W. Va. 404; Stephens v. Brown, 24 W. Va.
234; Hanger v. Abbott, 6 Wall. 532; Plettenberg, Holthaus & Co. v. Kalmon & Co., 241 Fed.
605; Stumpf v. A. Schreiber Brewing Co., 242 Fed. 80.

See also The Hoop, 1 Ch. Rob. 196, Scott’s Cases, 521; A. D. McNair, “Alien Enemy
Litigants,” Law Quar. Rev., XXXI, 154.
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1454, Assheton, J., declared at the Hilary Term, that if an alien enemy came
into the country under license and safe conduct and took a house there, he
could maintain an action of trespass if any one broke in and took away his goods.?
In 1697, in the case of Wells v. Williams, it was declared that “an alien enemy
who is here in protection, may sue his bond or contract; but an alien enemy
abiding in his own country cannot sue here.” ® The distinction so enunciated was
not based upon the legal home or domicile of the individual, and was unaf-
fected by his allegiance to the enemy. No heed was paid to the gains which might
accrue to the litigant and eventually, if not during the conflict, to the benefit
of his sovereign. The abiding of a man in enemy territory deprived him of the
privilege of bringing suit; the lawful presence of an individual in the national
domain, and no other circumstance, shielded him, although an alien enemy, from
disability. Possibly by reason of the very paucity of alien enemies found to be
lawfully residing within the realm and who sought to invoke judicial aid, the
English judges when stating the law, were prone to declare broadly that such
persons were under a disability, without intimating that this result was not
attributable solely to their national character. When, moreover, an alien enemy,
although resident in England, endeavored to maintain an action, he was con-
fronted with the burden of proving that he possessed the requisite license.*

In the United States, expressions of judicial opinion continued to resemble
the English in the form of statement respecting the disability of alien enemies
to start suit; ® but a broader view obtained as to consequences of the mere

2Lord Reading, C. J., called attention to this statement in Porter v. Freudenberg [1915],
1 K. B. 857, 870.

The views imputed to Assheton, J., were: “Si vn alien come Lumbard, Galiman, ou tiel
marchaunt que vient icy par lycence et saufconduyt et prent cy en Lundres ou ailours un
measo pur le temps, si alcun debruse le meason et prent ses biens il auer acc’'de Trespas, mes
sil soit enemy le roy et vien einz sauns licence ou saufconduyt auter est.”” (32 Y. B. Hen. VI,
fol. 23, b. 5, Richard Tottel, London, 1556.)

31 L. Raym. 282, 283. The decision was rendered at the Michaelmas Term, which expired
in November, 1697, and not in 1698, which is the date sometimes inadvertently assigned to
the decision.

* See, for example, the views of Lord Ellenborough in Boulton v. Dobree, 2 Camp. 163, and
in Alciator v. Smith, 3 Camp. 245; also Campbell, C. J., in Alcinous v. Nigrou, 4 E. & B. 217.
Lord Reading in Porter v. Freudenberg [1915], 1 K. B. 857, discusses fully the early English
cases.

In Princess Thurn and Taxis v. Moffitt, [1915] 1 Ch. 58, it was declared that the effect of
registration under the Aliens Restrictions Act, 1914, amounted to a license to the complainant,
an alien enemy, to remain in the country, and served to give her “a clear right to enforce that
right in the courts of this country notwithstanding the existence of a state of war.” See, also,
Schaffenius v. Goldberg, [1916] 1 K. B. 284, to the effect that internment of a registered alien
enemy does not deprive him of the right to sue.

C. M. Picciotto, discussing the English cases in “Alien Enemy Persons, Firms and Cor-
porations in English Law,” Yale L.J.,, XXVII, 167, 169, concludes that “a person who is a
subject or citizen of a State at war with Great Britain, puts off his enemy character for the
time being and may appear as a plaintiff in the English courts if there is clear evidence that he
has the license of the Crown to reside, such evidence being very strong in cases where the
Crown has contemplated and made provision for the continued residence of alien enemies by
making enactments for their registration and internment, and where, in consequence, the
alien enemy has in fact been registered or interned.”

See, also, Ragusz v. Les Commissionaires du Havre de Montreal, 26 Rapports Judiciaires de
Québec, Cour du Banc du Roi (en appel), 87.

5“An alien enemy has no right of action whatever during the war.” (McKean, C. J., in
Wilcox v. Henry, 1 Dall. 69, 71.)

“Total inability on the part of an enemy creditor to sustain any contract in the tribunals of
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presence or residence of such persons within the national domain. It was declared
by Chief Justice Kent in New York in 1813, that according to the law of na-
tions, an alien who comes to reside in a foreign country is entitled, so long as
he conducts himself peaceably, to continue to reside there under the public
protection and until the territorial sovereign expresses the will to order him
away. Prior to that event he was said to be entitled to maintain an action.®
It was thus acknowledged that the mere outbreak of war did not deprive him
of his judicial remedies. Nor was it believed that the use of them necessitated
communication with territory of the opposing belligerent. Such appears to be
the prevailing American view to-day. The principle is recognized in the United
States that the connection between an individual and the territory of the op-
posing belligerent resulting from his presence there, rather than his national
character or any other circumstance, affords the true basis for the disability
which in consequence of war is impressed upon him. When such a connection
appears to exist, the alien enemy cannot sue as a plaintiff.”

§ 612. The Same. When the United States became a belligerent in 1917, there
were resident within its territory a vast number of alien enemies, a substantial
proportion of whom had previously declared an intention to become American
citizens. The law of nations did not deprive these individuals, whether or not
such declarants, of access to the courts; nor did the statutory law enacted the
same year, known as the Trading with the Enemy Act, purport to do so.!

the other belligerent exists during war, but the restoration of pecace rcmoves the disability,
and opens the doors of the courts. Absolute suspension of the right, and the prohibition to
exercise i;, exist during war by the law of nations.” (Clifford, J., in Hanger v. Abbott, 6 Wall.
532, 539.

Hazel, J., in Stumpf v. A. Schreiber Brewing Co., 242 Fed. 80, 82, in enunciating a gcneral
rule as to alien enemies, was careful to note as exceptions, instances “where commerce is con-
tinued between the nations at war, or where it is shown that the alien enemy is only a nominal
plaintiff, or the co-plaintiff of a nonbelligerent, who is a substantial plaintiff, or a denizen or
inhabitant of the United States,” citing Aktien Gesellschaft, etc. v. Levinstein, Ltd., [1915],
W.N, 85.

8 Clarke v. Morey, 10 Johns. 69. Attention was called (73-74) to early treaties providing
for privileges of residence and protection for the nationals of one contracting party in the
territory of the other in the event of war between them. The learned Chief Justice adverted
to the treaty between the United States and Prussia of 1785 (see Art. XXIII, Malloy’s Treaties,
II, 1484), and to the Jay Treaty of 1794 (see Art. XXVI, id., I, 605).

7 See, for example, Posselt v. D’Espard, 100 At. 893. See extended note on this case by
E. M. Borchard, Yale Law J., XXVII, 104. Also dicta in Fritz Schulz, Jr., Co. v. Raimes
& Co., 164 N. Y. Supp., 454.

According to Art. XXIII (k) of the Regulations annexed to the Hague Convention of 1907,
respecting the Laws and Customs of War on Land, it is forbidden “to declare abolished, sus-
pended, or inadmissible in a court of law the rights and actions of the nationals of the hostile
party.” (Malloy’s Treaties, II, 2285.) This paragraph appears to be deemed by the United
States and England as merely restricting the “authority of commanding generals and their
subordinates in the theatre of belligerent activity.” (A P. Higgins, Hague Peace Conferences,
263-265.) See, also, G. B. Davis, in Am. J., II, 63, 70-71; Opinion of Lord Reading, in Porter
v. Freudenberg [1915], 1 K. B. 857, 876-880; C. M. Picciotto, in Yale Law J., XXVII,
171-172. Compare views of continental publicists as set forth in Garner, World War, I, § 83.

§612.1 Act of Oct. 11, 1917, 40 Stat. 411; 50 U.S.C.A., Appendix, embracing subsequent
amendments.

The Act confined restrictions respecting the right of bringing suit, to the case of an
“enemy or ally of enemy.” The individuals thus placed under a disability did not include
resident alien enemies (save when the President might, by proclamation, if he should find
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A consequence of closing the courts to a class of alien enemies is to remove
from them certain penalties which might otherwise be incurred through failure
to initiate proceedings during the period of disability. Thus the statute of limita-
tions does not run against such individuals while they are being deprived of
their judicial remedies.’

Again, where a non-resident alien who has started suit finds himself, upon
the outbreak of war between his own State and that of the defendant, in the
position of an alien enemy with respect to his opponent, and in consequence
deprived of access to the courts, the existence of the conflict will impel the
tribunal having jurisdiction of the cause to order a suspension of the proceedings
until peace is restored, but not to dismiss the action.? Whether the litigant
who becomes an alien enemy is defendant or plaintiff, the courts of the United

that the safety of the United States or the successful prosecution of the war should so require,
enlarge the body or class of individuals within such category).

It was declared that nothing in the Act should be deemed to authorize the prosecution of
any suit or action at law or in equity in any court within the United States by “an enemy or
ally of enemy” prior to the end of the war, except as provided in section ten of the Act, sub-
ject to the provision, however, that an enemy or ally of enemy licensed to do business under
the Act might prosecute and maintain any such suit or action so far as the same arose solely
out of the business transacted within the United States under such license and so long as
such license remained in full force and effect. § 7b. See Held v. Goldsmith, 153 La. 598.

According to § 8c, the running of any statute of limitations was to be suspended with
reference to the rights or remedies on any contract or obligation entered into prior to the
beginning of the war between parties neither of whom was an enemy or ally of enemy, and
containing any promise to pay or liability for payment which was evidenced by drafts or
other commercial paper drawn against or secured by funds or other property situated in an
enemy or ally of enemy country; and no suit was to be maintained on any such contract or
obligation in any court within the United States until after the end of the war, or until the
said funds or property should be released for the payment or satisfaction of such contract or
obligation, subject to the provision, however, that nothing “herein contained” should be
construed to prevent the suspension of the running of the statute of limitations in all other
cases where such suspension wo