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A

Adverse possession

-——Withholding of possession after
symbolical delivery of possession gives
rise to fresh cause of action for posses.-
sion 298a
——Usufructuary mortgage becoming
void—Possession on its strength is not
adverse 115a

‘ B
Berar Alienated Villages Tenancy
w .

——Perpetual tenant though subse.
quent to 1895 cannot be ejected 88.
‘Berar Land Revenue Code (1896)

——S. 79—One co-owner can sue to
.eject tenant so far as his share of pro-
perty is concerned and can sue for his
-share of rent by making other co-owners
parties to suit ’ 207
=S, 79—TLessor to prove ‘that lease-
‘money became due at close of agricul-
‘tural year and not before S0
~—S. 160 (3)—Rules framed under;.R.
4—Chaudi accommodating . sohool is
-gbill chaudi 3454
—S. 160 (3)—Rules under, R. 5 does
-not provide for . notices to be given to
-agsessees individually 345p
——S. 160 (3)—Rules under, R. 4—
Identification ‘of assessment registers
‘made in December is proper 345¢
~——8.175—8cope—Procedure adopted
by Revenue Officers ifregular—Remedy
is by way of appeal to higher revenue
-authorities and not by a civil suit 3454
—S. 205— In favaur of specified
gperson” - - ¢ 353a

Berar Land Revenue Code
~—S. 205—Fact that property is sold.

-by Official Receiver does not take away

rights of co-occupant to pre-empt

353b-
—S. 205—Right of pre-emption is
not lost on re-sale of propbrty either to
vendor or to stranger 224b

Cattle Trespass Act (1 of 1871)

— S, 20—General Clauses Act, 8. 10
—Principle of 8. 10 may be applied to
Cattle Trespass Act, S. 20 96
—S, 22—Grazier of cattle is agent
within S. 22 1522
S. 22—Compensation may be
awarded to owner of the cattle and not
to agent filing complaint 1525
C. P. Courts Act (1 of 1918)

-—9. 9—Question of law referred to
Benoh Judge disposing of the. case
need not be on the Banch  (FB8) 251a
C. P. General Clauses Act (1 of
1914)
——38. 5 (c)—Scope—It cannot be said
that 8. 6 (c) requires the proceedings
to continue before the original Court
and not before the Court to which
jurisdiction may have been transferred
by the repeallng Act 2824
Land Revenue Act (2 of 1917,
——-S 2—Khudkhast land left under
grass—Tenants cannot graze free of
char%e 108
—S, 80 (3)—Wajibularz prepared
at the time of granting proprietary’
rights not restricting them—Rastric-

-tions in a subsequert wajibularz are-
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C. P. Land Revenue Act

incorrect—Proprietor was not deprived
of any rights ordinarily due 139
—— Ss. 109 (3) and 112 (8)—Deputy
-Commissioner uppn-application under 5.
112 transferring ' theka to applicant -
Bubsequent application under S. 109 (3)
rejected by. him—8uch order rejecting
transfer is not without jurisdiction
though transfer was not made by theka-
dar but by Deputy Commissioner
(Obiter) 201)
—— Ss. 109 and 220--Civil Court can-
pot entertain application under S. 109
(3) (Obrter) 201¢
S8.112 and 220— Order by revenue
Court upon matter within jurisdiction
is nob ultra vires though based on mis-
take of fact—Application under S, 112
by person purporting to be member of
family of protected thekadar—Deputy
Commissioner upon enquiry holding
appellant entitled to be mamntained out
of Income of theka and transferring
theka to him—His order not without
jurisdiction though as matbter ot fact
applicant not entitled to be maintained
out of income of theka—S. 220 bars
jurisdiction of civil Court to question

such order 201a
——38S. 188 (2)—Lambardar of undivi-
ded village has no sole right to appoint
village servants. 3284
S. 203 (1)—-A tenant has right
to transler site subject to excepbion
without landlord's conuent 594
—S. 203 (3)—Person having site in-
sufficient for his agricultural needs can
purchase abadi site without landlord’s
consent—Civil Court can decide validity
of transfer 64
S 203 (8)-—Word ' contiact " does
not include entry in wajibularz 590
S. 203 (8)—Wajib-ul-arz— Express
provision that tenant of 30 years can
transter his house sile-- No consent of
lambardar was held necessary 41
——38. - 220—Question regarding any
engagement with Government or agree-
ment by proprietors not involved—
Jurisdiction of civil Courts is not exclu-
ded 1394
t— 8. 220—Suit for possessjon of
abadi— A -suit for possession of an abadi
site, by a cosharer to whose share it has
fallen, against persons who own another
patti in the same village can ' he ‘enter.
tained by civil Courts 17(1)

C. P. Municipal Act (36 of 1903)
—S. 105 (1) (b), Bye.law 5 (a)—
Lease can only be terminated according
to law and it does not come to end at
mere will of Commitsee 332
——(2 of 1922)

-—=-8.-25 (1)—Burden of obtaining
sahotion for payment of allowanoce is on

‘Municipal Committee and unless it is

refused, party receiving allowance, re-
ceives it legally 213a
-—S. 176 (2) (iii) —Rules under S, 176
do not authorize Commissioner to with-
hold application to Local Government
for sanction of allowance —Refusing, to
forward such application by Commis-
sioner is ulbtra vires 213b
-——S8. 199—Words "“every day after
the first” must be interpreted as every
day after first day to which conviction
relutes 360(1)
C. P. Tenancy Act (11 of 1898)
——S. 41 (7)--C. P. Tenanoy Act
(1920)—S. 6 does not validate mort-
gage which is voidable under Ténancy
Act (1898) S. 41 (7) 30(1)
-— 8. 46 (3)—Tvees standing on sir—
Ownership in cultivating an1l obher sir
rights separate from that in trees—
Mortgage of the trees is not illegal 6b
3 — 8. 46 (5)—Inclusion of an occup-
ancy field in a mortgage-deed along
with fields other than ocoupancy—
Genuine and bona fide mistake in.its in-
advertent inclusion—Mortgage'deed nob
purporting to transfer rights in°the
occupancy land— Registration of the
deed is not vitiated and the transaction
is valid 6a
(1 of 1920) .

S. 2—Khud Kbasht land left-ugder
grass- -Tenants canuot graze free of
charge -'108
—S.2 (11)—Person in possession of
holding for five years without protest
—*No tenancy i8 created even by ac-
quiescence 13(1)
S. 6—S. 6 does not validate mort-
gage which is voidable under Tenancy
Act (1898), 8. 41 (7) 30(1)
——S. 13—Tenant living and his right
existing-—Lambardar has no preferen-
tial right to possession 65¢
—S. 37—Occupancy rights in 'malik
m‘nl_:buz.n acquired before 1884 cdn be
extinguished by 8. .37—Buch ocoup-
ancy tenant if not recorded ' inm . last
settlement before 1920 is a subtemant

112
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C. P. Tenancy Act s
——S. 39—No notice or grder of eject-
anent is necessary 120
-—~——$S. 49—"To ocoupy any portion of
gir land as proprietor,”” means to enjoy
the proprietary rights in any portion of
&r land - 3380
— 8. 49-—Owner of str land adjudged
‘insolvent— Order passed vesting his
land in receiver—Owner becomes oc-
cypancy tenant of sir land 338
—=—8.49—S8urrender of sir land is void
4l it forms part of the tramsaction of
sale 257a
S. 104 and C. P. Land Revenug
Code (2 of 1917), 8. 80—Mortgagee
frreclqging mortgage without implead-
ing owners of equity of redemption—
Entry in sebttlement records on basis of
that decree—Mortgagee ocannot set up

S. 80 and S. 104 to defeat right to re- -

.demption of owner of equity of redemp-
tion 246¢
S. 105 (¢)—Unregistered sale deed
-of occupancy holding for over Rs. 100—
Purochaser is trespasser—Civil Court has
jurisdiction to try suit for possession
65a
Sch. 2, Art. 1—Owner wrongfully.
obtaining possession through Revenue
Qfficer, but subsequently dispossessed—
Suit within two years of dispossession
is maintainable 129a
#Fx —Sch. 2, Art. 1 —Absolute occup-
ancy holding originally granted for
agricultural purposes but for long uti-
lized for building upon is still a holding
within Ar6. 1
Civil P. C. (5 of 1908)
——S. 2 (17) (f) and (g)—Village sani-
tation- panchayat is not public officer
70a
% ——S,21—Review is entertainable if
judgment fails to notice S. 21 73b
34—Contractual obligation to
pay interest allowed by rule of dam-
dupat coming to end before filing of suit
—QOourt has discretion to award interest
from date of suit in addition to interest
allowed by rule 355
——3S. 34—Interest pendent lite at
Rs. 1.8 per cent (compound) is not ex-
©eqaive 6¢
—r==S, 47—Exeouhng Courb can within
cortain limits question validity of
dacree where question of jurisdiotion is
involved . 357
——=§. 47—Petition for review of order
oonflrming suction. sale .is..applicstion.
1939 Indexes (Nag.)—2 & 8

Civil P. C.
under 8. 47 and governed by Art. 181
3057
-—S8. 47—Defendant discharged nob
because unnecessary party—He ocon-
tmues party to suic 179a
# —8. 47—Application to set aside
sale made under R. 90, O. 21 dismissed
—Suib to cancel sale on ground of fraud
in conducting it does not lie 1300
——S. 47—Evidence Act 8. 115—Scope
—Where a person has successfully op-
posed an application under 8. 47, Civil
P. C., on the ground that thabt section
did not apply he cannot subsequently
raise a plea in a suit brought by the
applicant that the suit was barred by
S. 47 79
S. 60—Service tenures aie not at-
tachable in execution 232
S. 73—Rateable distribution is not
a form of execution 148a
¥ ——S. 73—Analogy of what might or
might not be done to save limitation
under Art. 182, Lim. Act, cannot be ap-
plied to application for execution ac-

cording to S. 73 148
S. 80—Village sanitation pan-
chayat is not public officer 70a

S. 98—Objection against award
decided—No appeal lies against decree
which is in accord with terms of award

2644
-—S.97—Appeal against preliminary
decree after passing of final decree is
competent 349
——S8. 100—Point not raised in first
appeal should not be allowed to be rais-
ed in second appeal 343c
—8. 100—Court holding that docu-
ment is so worded as to obscure its
meaning —It is not iaberpretation of
document 3434
S.” 100 —Soundness of conclusiong
drawn from facts is matter of law 2704
-—S. 100—Undue weight on certain
facts—Finding of fact cannot be ques-
tioned 2700
——8. 100—Concurrent findings of two
lower Courts that decree against widow
is not collusive preclude High Court
from interfering in seoond appeal 180a
——S. 100—Appreciation of evidence—
Extremely strong grounds are necessary
for interfering with the finding of the
trial Judge who heard the witnesses,
that they were unworthy of halief . . ',

e n7 ‘ﬂh

Co v wn [ .- [
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Civil P. C.
——S. 100—Lower appellate Court's

conolusion on question of fact cannot
be attacked 1n second appeal unless its
inference is based on erroneous view of
law 110a
-—S. 109—Determination by Board
of two Abidi years to be previous year
for assessment—ODbjection to such order
—It was not shown that there were
other assessees making accounts ac-
cording to Abidi year—Sum in dispute
about Rs. 20,000 —Point is not one of
great private or public importance and
case cannot be certified as otherwise
fit 3360
= S. 110—Income-tax Act S. 66-A
excludes from right of appeal, cases
which fall within requirements of
S. 110 336a
——8S. 110— Question to decide when
debt becomes bad — Case is ‘' other-
wise ™ fit. 2655
a* S. 110-Claim in suit for less
than Rs. 10,000—Findings on questions
relating to other property valued at
more than Rs. 10,000 recorded but not
necessary for decision of suit—Subject
matter of suit i8 not more than 10.%050
a
s S. 110—Trifling account adjust-
ments made—Judgment agreeing with
findings of the Court below— Judgment
is an affirming one 850
% —38. 110—Findings ‘'on question of
law quite immaterial to decision of suit
—No point of law for decision of suib
itself —No appeal lies 85¢
#%——8. 110 — Interest allowed but not
claimable as of right cannot be included
in value 754
S. 110—Contract of sale—Consi-
deration or price payable under contract
is its value 75,
——S. 110—-Suit mainly for specific
performance of contract — Relief for
possession only ancillary—Possession
need not be separately valued 757
¥ ——S,. 110—New machinery brought
on property during pendency of suit for
specific performance—No mention of
it in pleadings, evidence or argument—
Its value cannot be taken into account

75¢
¥%——S. 110(1)—Under Cl. 1 besides
value of subject-matter as given in
plaint, value of subjact matter in dis.
mnta .of appeal to His Majesty at the
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date of decree to be appealed against:
must be considered 75a.
* —S. 110, Cls. (1) and (2)—"Subject
matter” and " property” used in

Cls. 1 and 2 respectively are not synony-
mous—"' Property " indicates property
not in suit or dispute 75¢
—S 110(2) —Value must he deter-
mined as®n date of decree to be ap-
pealed against 750
S. 115— N obtaining decree against
K and attaching according to A, .1's
properbty in execution—K adjudged in-
golvent during pendency of A's objection
to attachment — Objection dismissed
for want of jurisdiction—Ordgr dis-
missing objection 18 incorrect—Such
order can be revised though remedy is-
open under O. 2L, R. 63 356
S. 115—Issues framed not arising
from plaint—Revision lies 3475
——S8. 115 —Scope—S. 115 is not dir-
ected against conclusions of law or fact
in which the question of jurisdiction is
not involved 3175,
*—8. 115—Scope—Error of law am-
ounting to usurpation of; authority in
rejecting pebition for review of order
confirming auction sale calls for inter-
ference under 8. 115 305y
S. 115 — Election under C. P.
Municipal Election Rules—Order there-
on is revisable 282,
5. 115—Contingent right to receive
lease money attached and sold—Decrae
passed by Courb in suit for recovery of
lease money—Decision is so erroneous
as to necessitate interference in revi-
sion 228
——S. 115 —Party’s right of partisular
procedure—Lower Court nobt allowing
the benefit—Revision lies 1795
———S. 115—0ther remedy open—Fin-
ding of fact not opposed to evidence
should not be interfered in revision 66&
——S.115 and O. 21, Rr. 89 and 92
—Total amount liable nobt deposited
within 30 days—No unequivoeal accept-
ance of it by decres-holder — Sale
should be confirmed 10b
S. 144—Principle—The doctrine of
restitution is based on the prinsciple
that the Court will not permit an in-
jusbice to be done by reason of an er-
roneous order made by it when that
erroneous order has besen reversed and
the Court ‘will restore the parties to
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the position which they would other-
wise have ocoupied 138a
——S. 148—S. 148 is no bar to exten-
ding time of decree with independent
and separately enforceable terms 164d
S. 149—Appellant not caring to
to find out proper court-fee payable on
memorandum of appeal — Discretion
unger S. 149 to allow party to make up
deficiency of court-fees, even after ex-
piration of period of limitation for fil-
ing of appeal cannot bo exercised 294b
3 S. 149—Only application under
0. 33 filed—=S. 149 has no application
268a
% ..—S§. 151 —Order based on erroneous
view that incorrect procedure was fol-
lowed cannot be varied for ends of
justice (FB) 251¢
S. 151—Decree in terms of award
cannot be challenged in appeal on' the
ground of fraud—Remedy is separate
suit—S. 151 should not be applied 111
—S. 151—-Civil P. C., 0. 41, R. 23—
Appeal from mortgage-decree—F1rst ap-
pellate Court deciding all points except
amount due and directing pleadings
thereon—Order of remand is not one
under R. 23 nor is it & decree, and is
not appealable — Remand was under
Civil P, C., 8. 151 63a
* —O. 1, R. 9— Omission to join
owners of equity of redemption in
mortgage suit keeps intact rights of
such persons and their title can only be
impugned by separate suib 2464
—O0. 3,R. 4—Vakalatnama autho.
rizing second grade pleader to appoint
other pleader doss not empower him to
appoint other pleader for filing appeal
after suit ends 109
—0. 3, R. 4 (amended 1926) —
Amended rule does not enable second
grade pleader, appointed to'conduct suit,
to appoint another to file appeal in
High Court 1095
—O0. 6, R. 17-Appeal in name of
dead plaintif—No application to rectify
error for about three months—Case is
not one of misdescription of plaintiff
and Court is justified in dismissing ap-
peal ,
-—0. 7, R. 8—Plaintiff claiming pro-
perty by ownership as successor to per-
son in mahantship and in his reply to
defendant’s written statement pleading
that he was entitled, even if not owner,
o its management, first olaim oannot
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include second and case falls under O. 7,
R.8 347a

—0.9,Rr. 2 and 4—Suit dismissed
under O. 9, ‘R. 2—If fresh suit under
R.4 is brought 8. 14, Lim. Act, would
not be applicable 219¢
—0.9, R. 4—8uit dismissed under
0.9, R. 2—Time covered by restoration
proceedings cannot be excluded while
computing limitation for suit under
0.9.R. 4 219)
0. 20, R. 12—Partition decree
silent about mesne profits-—Party can
agsert right to them by separate suit
291a
0. 20, R. 12—Cosharor kept out of
possession, is entitled to claim from his
co-tenant interest on mesne profits
‘ 291p
0. 21, R. 1--Judgment-debtor de-
positing decretal amount into Court—
He preventing that sum reaching decree-
holder—Judgment-debtor 1s liable for
interest until money is available to
decree-holder 227
——0. 21, R. 2—Pre-decree arrange-
ment not to execube decree is no bar
to its execution 339
¥k —0. 21, R. 11 (2.j) (v)—Rateable
distribution is not a form of execution
148a
—O0. 21, R. 17, Proviso— Scope—
Under R. 17 (proviso) Court can call
decree-holder to specily approximaie
value of land to be attached with a view
to see whether the value corresponds as
nearly as may be with the amount due
under dectree 305¢
——0. 21,R. 48—-0.21, R.48 has no
application in case of persons in private
service 333
*——0. 21, R. 57—Execution proceed-
ings struck off after attachment at in-
stance of decree-holder—Attachment is
ended in spite of contrary direction 82
—0, 21, R. 58 — Defendant dis-
charged not because unnecessary party
He continues party to suit 179a
-—0, 21, R. 58—Possession only is to
be determined — Question of title should
not be gone into 662
——0. 21, R. 63—N obtaining decree
against K and attaching according to 4,
A’s property in execution—HK adjudged
insolvent during pendency of A's objec-
tion to attachment — Objection dis-
missed for want of jurisdiction—Order
dismissing objection is incorrect—Suoch
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order can be revived though remedy is
open under O. 21, R, 63

——O0. 21, R. 63—Even Mahomedan
plaintiff must prove bona fide nature of
transaction on which suit is based 121a
#x.-—0. 21, R. 66 —Failure to issue
notice is irregularity within Civil P. C.,
0. 21, R. 90 130a
——0. 21, R. 66 (2), (3)—Application
under R. 66 (3) for order for sale is abso-
jute necessity and condition precedent
to passing of order for sale 305a
% —0. 21, R. 73—Purchase by pleader

of deocree-holder directly or indirectly

is altogebher void 305¢
.—0. 21, R. 85, and General
Clauses Act, S. 10 — Provisions of

0. 21, R.85, read with S.10 contem-
plate deposit of three-fourths being
made into Court on day it re-opens after
vaocation 3054
-—0. 21, R. 89—Provisions should be
strictly complied with 10a
0. 21, R. 90—Failure to issue
notice is irregularity within Civil P. C.,
0. 21, R. 90 130a
0. 21, R. 95—Withholding of pos-
gession after symbolical delivery of pos-
gession gives rise to fresh cause of ac-
tion for possession 298a
——0. 22, R. 4 — Defendant dying
after preliminary decree—R. 4 does not
apply 206
2% —0, 22, R. 4—Defendant dying
‘between preliminary and final decree—
R. 10 and not R. 4 applies (FB) 142
—0. 22, R. 9—S8uit for joint posses-
gion decreed without separately defining
shares of plaintiffis — Appeal against
decree abating against one plaintiff—
Appeal cannot proceed in absence of
heirs of dead plaintiff and is incompe-
tent 358
sk ——Q0, 22, R. 10—Defendant dying
between preliminary and final decree—
R. 10 and not R. 4 applies (FB) 142
#*——0. 23, R. 1—Suit withdrawn on
permission of paying costs before fresh
suit—Suit does not remain pending
until costs are paid nor can fresh suit
be dismissed under O, 23, R. 1 (3)—
Failure to pay costs before fresh suit is
only irregularibty — Paying ocosts after
suit is sufficient 135a
% —0, 23, 'R. 1 (2)—Claim based on
particular pro-note — After evidence,
plaintiff finding it to be based on obher
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note—He cannot be allowed to with:
draw

——0. 23, R. 3 — Order refusing t¢
record compromise_under O, 23, R. 3, ie
appealable whatever reasons of refusal
may be 275
-—0. 23, R. 3—Compromise decree
in money suit passed—Defendant agree-
ing bo transfer certain property to plain-
tiff on a certain day—Plaintiff to pay
conveyance costs—Decree was held not
void and merely declaratory—No sepa-
rate suit was necessary, the decree
being executable 164a
-—0. 29, R. 1—Registrar Joint Stock
Companies 18 not proper person to re-
present & company but the Secretary or
Director 1854
0. 33, R. 1—Entitled to property
—Every one who is entitléd to property
cannob be said to be possessed of means
to the value of that property 319z
3 0. 33, R. 1—Words “possessed of
sufficient means” are not intended to be
qualified by words ‘‘other than the sub-
ject matter of the suit” 319
3 —O0. 34, R. 1 — Prior mortgagee
joined fn a suit by puisne mortgagee—
He can claim subrogation 1355
0. 34, R. 3(2), Proviso—Judg-
ment-debtor not paying decretal amount
in March 1927 on date fixed for its pay-
ment bub submitting statement in July
1927 to extend time on ground of bad
harvest—Satement held to be attempt
to show good cause for non-payment
and Court should consider its truth and
sufficiency 263a
0. 34, R. 3 (2), Proviso—Facb
that decretal amount is large and._psy-
ment is made within few months from
date fixed for paymept is not good
cause 263b
%% —0. 34, Rr. 7, 8 and 9—Power
of Court to grant decree for surplus—
Relief being outcome of the statutory
provisions, no court-fee is payable 15
*—0. 39, R. 2 — Right of appeal
under O. 39, R. 2 exists although Court
aots under O. 39, R. 3, by virtue of
8. 141 273a
0. 39, R. 2—Temporary injunction
against person not to get girl married—
He if not responsible for promoting
marriage but not doing all to prevent it
does not actually disobey order as pas-
sed and order for his detention in prison
cannot stand 273
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——O0. 40, R.1— Order appointing a
receiver is one under O. 40, R. 1 and is
appealable 119
—0.40, R. 1 (2)—0. 40. R.1 (2)
deals with cases in which property is in
possession of person who is not party to
suib 283a
*¥-—0, 41, R. 1—Decree for plaintiff
n'gsinah three defendants—DBoth plaintiff
and defendants preferring second ap-
peals—Beparate judgments delivered—
Separate deorees drawn—Result being
dismissal of suit—Plaintiff Hling one
second appeal against both decrees—
Two separate second appeals held not
necessary (FB) 2294
—0. 41, R. 5—Decree varied—Res-
titubion applied for— Restibution cannot
be stayed because appeal was filed 1385
41, Rr. 11 and 31—Appeal
dismissed under R. 11—Writing judg-
ment is not obligatory though sdvisublse

*—0,

—O0. 41, R. 16—R. 16 dees not com-
pel Court to permit written argument
89
——O0. 41, R, 17—Appellant’s counsel
‘being unprepared to argue is no ground
for dismissal 89a
——0.41,R. 22—Person nobt entitled
to appeal against order—His mere ad-
dition as respondent in appeal against
order does not entitle him to raise cross-
objeotion to that order 361
*——0, 41, R. 23—Appeal from mort-
gage decree—Firat appellate Court de-
ciding 4ll points except amount due and
directing pleadings thereon—Order of
remand is not one under R. 23, nor is
it a décree, and is not appealable — Re-
mand was under Civil P. C,, 8. 151 63a
——0. 41, R. 23—Remand not under
R. 23 should be sparingly granted 633
—0. 43, R. 1 (m)—Order refusing to
record compromise under O, 23, R, 3 is
appealable whatever reasons ,of refueal

may be 275
* —0.43,R. 1 (w)—R. 1 (w) enables
party to appeal on grounds other than
those mentioned in Qivil P. C., O. 47,
R.7 73a
¥——O0. 47, R. 1—Decision proceeding
upon incorrect exposition of law—Sub-
sequent exposition by superior Court—
Review cannot be allowed—Hardship
to applicant is immaterial .(FB) 251%

—0, 47,R. 1—Application barred by
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limjtation should be treated as one under
8. 151 1855
—O0. 47, R. 1—Director of company
is “aggrieved person” and can apply for
review of order, though he was not &
parby to it 1854
—O0. 47, R. 1—Failure to .notice bar
of limitation is sufficient to justify ap-
plication for review . 185¢
0. 47, R. 1—Appellant’s counsel
unprepared—Court refusingadjournment

* and to file written argument— Judgment

not stating that question of limitation
was considered—Review was refused 89¢
* —O0. 47, R. 1—Review is entertain-
able if judgment fails to notice 8. 21,
Civil P, C. 73b
~-—0.47,R 1—Mistake of law—A mis-
take of law is not in itself a sufficient
mistake or error apparent on the face
of the record to warrant a review of
judgment 58a
*¥ —0. 47,R.7—0.43,R.1 (w) en-
ables party to appeal on grounds other
than those mentioned in Civil P. C,,
0.47, R. 7 73a
—Sch. 2, Para, 10—Para. 10 con-
templates writing of evidence—But it is
not obligatory 261)
—Sch. 2, Para. 21 —Decree in terms
of award cannot be challenged in appeal
on ground of fraud —Remedy is separate
suit—S8. 151 srhould not | - applied 111
Companies Act (7 of 1513)
——S8. 247 (6)—Registiar Joint Stoock
'Companies is not proper person to re-
present & company bhut the Becretary or
Director is 185¢
Contract Act (9 of 1892) '
¥ —S. 11--Contract hv minor is void
and the minor is not estopped from
pleading his minority even though he
falsely represented himselt of age 156b
—Sy 19—8. 19 does not entitle party
to insist on entirely ncw cuntract
° o (FB) 2540
S. 29—Agreement as to repayment
of certain nmount being indefinite—Un-
certainty not pleaded as bar to its lega-
lity—Repayments made by one party and
accepted by other towaids agreement—
Agreement is not void for uncertainty
194¢
S. 54- Where agreement has be-
come rule of the Court and paised out of
domain ol contract, 8. 64 dues not apply
164b
S. 55—1If time is not of essence of
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Contract Act
contract, contract
voidable

—— 8. 63—Notice held not putting end
to the contract 321b

-—S8. 63—Consideration is not neces-
sary for agreement to extend time {or
performance of contract 137¢

* —8, 65—8ale-deed found invalid
under para. 11, Seh. 3, Civil P. C.—Pur-
chaser suing for refund of consideration
—Purchaser is entitled to a refund
257¢
S. 65—Usufructuary mortgage exe-
cuted by occupancy tenant in consider-
ation of loan in contravention of Cen-
tral Province Tenancy Act—Suit to eject
mortgagee is governed by S. 65 and dec-
ree should be passed conditional on pay-
awent of loan 241
——S. 65—Minor —Equitable relief—
Where a minor by fraudulent represen-
tation obtained a specific object or pro-
perty, he can be ordered to make resti-
tution upon the contract being declared
void : but when only money has been
lent, no decree can be passed against the
minor on the contract of loan or for
money had and received for his use
156¢
-—S. 74—Contract of sale — Vendee
paying earnest money or part payment
as would be akin to earnest money—
Contract falling through for vendee's
default —Vendee can recover neither ear-
nest money nor such part pa.ymenb
FB) 30 (2)
%3 —§. 134--Omission of creditor to
sue principal debtor, within period of
limitation, does not discharge surety

does not become
4c

% —S§. 230—Where hroker brings face
to face vendor with purchaser it cannot
be said that he did not disclose his
principal’s name—But if purchaser does
not keep record of seller's names and
his account books show that he made
payments to broker, broker can sue
personally to recover price of goods sold

170a
Court-fees

*% —Power of Court to grant decree
for surplus—Relief being the outcome
of the statutory provisions no courb-fee
is payable

Court-fees Act (7 of 1870)

—S8. 4—8cope-—Filing of appeal on
insufficient court-fee stamp with know-

Court-fees Act

ledge thab it is insufficient, with view to
save limitation, cannot be allowed 294a
—— S. 4—8. 4 is imperative 2940
——S. 7 (4) (c)—Suit for deolaration
that a document does not affect plain-
tiff’s title isone for declaration with
consequential relief—Court-fee must be
paid under Court.fees Act, S, 7 (4) (0)71

——S. 7 (5)—Suit not for declaration
but merely for possession —Court-fee on
-actual relief only need be paid 276
S. 7, Cl. (9)—Redemption suit—
Surplus profits claimed—Value of suit
for jurisdiction and court-tee is prinoi-
pal sum secured la
Criminal P. C,, (5 of 1898)
——S. 6—Order by District Magistrate
under 8. 476-A—Appeal lies to the Ses-
sions Judge and not to the High Court
(FB) 97
S. 107—Threatening to beat per-
son or asking person to give up serving
another on pain of being involved in
litigation does not justify passing order
under S. 107 32
S. 107—Scope—Dispute about the
cultivation of a bund and a proclamation
forbidding people on payment of fine
and shoe-beating from picking fruit
from a Ber tree do not come within the
purview of S. 107 3280
—S. 118—High Court can interfere
on merits of orders under 8. 118 if
Court under S. 406 has not really gone
through evidence on record 328a
S. 145 — Order regarding future
possession is wrong 285a
145—Proceedings under 8. 145
a.nnot be compromised nor can thqy be
referred to arbitration 285b
——S. 154—First information is nob a
statement under S. 162 and can be used
to contradict or corroborate its author
(obnter) 43a
Ss. 160, 161 and 162—Meaning of
‘“any person " explained  (FB) 17(2)
S. 162—During trial after charge
was framed accused desiring to cross-
examine prosecution witnesses further
and applying for copies of statements
made by witnesses to police—Accused
should be allowed such copies and judg-
ment should not be passed without dis-
posing of such application 240
162—Accused has absolute right
to get copy of statement of prosecution
witness 172,
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——S. 162 —Scope—Accused has right
to apply for copies as soon as witness ig
called for prosecution either in inquiry
or in trial 172p
S. 162—Police Officers deposing to
identification of accused in identification
parade—Evidence is admissible as if is
an actual fact or circumstance wibtnes-
86 36¢
e S. 162—8. 162 as amended by
Act 18 of 1923 does not repeal or atfect
Evidence Act, S. 27 (FB) 17 (2)b
S. 162—S. 27, BEvidence Act re-
fers to statement by the accused in
police custody while 8. 162 refers to the
statement during the course of inves-
tigation (FB) 17 (2)f
——S. 233—No question of illegal
joint trial arises when accused persons
are discharged under 8. 253 237
Ss. 238 and 537—Trial by jury—
Accused charged with major offence-—
Jury returning verdict of guilty in res-
pect of minor offence—Verdict of jury is
right and is covered by 8. 537 (a)
295a

—8. 253—No question of illegal joint
trial arises when accused persons are
discharged under S. 253 237
S. 288—Whole statement in com-
mitting Magistrate's Court must be
treated as evidence 233
-— 8. 288 —Evidence in committing
Court brought on record under S. 288 on
day of examination—No notice given to
prosecution or defence—Course irregular
and illegal 233b
——S. 298—Duty of Judge, while
charging jury explained 295p
——-8. 307 — Person accused under
B. 459, Penal Code—Trial Judge while
charging, directing jury to see whether
accused, if nob guilty under S. 459, was
guilty under 8. 325 — Jury's verdict be-
ing not guilty—Judge agreeing that no
offence was committed under 8. 459 but
considering accused guilty under S. 325
—Judge can refer case to High Court

114
S. 307—High Court should inter-
fere under S. 307 only if jury’s verdict
is perverse or manifestly wrong 113b
Xt ——8, 307—Jury unanimously return-
ing verdict of not guilbty—Judge dis-
agreeing—He must ask jury to give rea-
sons for disbelieving prosecution evi-
dence for High Court's information

84a

Criminal P. C.
——S. 307—Scope ~ Code does not put
the opinion: of the jury on any higher
plane than the opinion of the Judge,
and both should be given due weight
84b
S. 307—High Court will not in-
terfere with verdict of jury wunless it is
obviously perverse, manifestly wrong or
unreasonable 36b
S. 307—Scope—Perverse verdict
does not make Cour: improperly con-
stituted 36e
-——S. 342—Abbrasions found on per-
son of accused—Incriminating circum-
stances not proved against him—Aoccus-
ed cannot bhe called upon to explain
them 350a
S. 344—Adjournments—Case fixed
for a future date can be taken a6t an
earlier date if notice is given to the ac-
cused or his pleader —Procedure is not
illegal or irregular 42
¥ ——S. 403 (4) — Persons jointly
tried—Some acquitted and some con-
victed—Appeal against conviction but
no appeal against acquittal-—Appellate
Court declaring trial as void and order-
ing fresh trial—Acquittal also becomes
void —Persons acquitted can be tried for

‘any other offence—Any persons added

at the fresh trial is not affected by pre-
vious acquittals of some accused 161
——S. 421 (1)—Appellate Court should
give appellant reasonable opportunity of
being heard in support of his appeal
150a
S. 421 (1)—Judgment need not be
elaborate but must show that the evi-
dence on record has been fully con-
sidered 1505
S. 435—Revision application enter-
tainable by District Magistrate or Ses-
sions Judge—Such application was not
entertained by High Court unless Dis-
triot Magistrate or Sessions Judge has
been previously moved in the matter
13 (2)
S. 436—Scope — Where a Magis-
trate completes an enquiry and dis-
charges the accused, further enquiry
should not be ordered except for very
gtrong reasons 360 (2)
S. 438— A Kori convicted for
branding his wife and only fined—Re-
commendation that sentence be enhanc-
ed—-Compromise between parties and
application to High Court for permission
to compound offence—In view of near-
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ness of relationship between and in-
terest of parties case was allowed to be
compounded 278¢
S.439—Scope High Court has got
power under S. 439 to grant the per-
mission necessary for compounding
offences under S. 345 (2) 278b
S. 439—Where acquittal is wrong,
High Court can order retrial only 87a
S. 439—Acquittal based on er-
roneous view of law—No revision lies
875
S. 439—Revision application en-
tertainable by District Magistrate or
Bessions Judge—Such application was
not entertained by High Court unless
District Magistrate or Sessions Judge
has been previously moved in the matter
under S. 435 13(2)
S. 476.B—The words “and if it
makes such complaint, the provisions of
that section shall apply accordingly,”
refer to procedure of filing such com-
plaints 281a
—S. 476-B—No appeal lies against
order by appellate Court'under S. 476 (B)
281>
dok——S§ 476-B—Order by District
Magistrate under S. 476-A— Appeal lies
to the Sessions Judge and not to the
High Court (FB) 97
——S8. 488 (5)—Order of maintenance
allowance passed in wife's favour—
Single act of adultery on her part does
not entitle husband to discontinue al-
lowance 238
S. 494—Though reasoned judg-
ment not necessary, Court must record
reasons for supporting that discretion
was rightly exercised. 133
——S. 526—Magistrate refusing copies
of statements of prosecution. witnesses
—His order bona fide and under genuine
mistake of law—No bias on his part—
. Application for transfer is nob entertain-
able. 172
S. 526—In cases of doubt of personal
impartiality of the Judge or where his
acts and orders create reasonable appre.
hension in accused transfer should be
granted but not otherwise 1724
526—8cope—No bias unless
Court guides or assists prosecution
172
%¥-—S8. 539.B—Inspection by a Ses-
sions Judge— Non-compliance with the
provisions of 8, 539-B is an illegality
witiating conviction . 233d

—
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-—S8. 540—Scope — No bBias unless
Court guides or assists prosecution 172e-
——S. 550—Sub-Inspector of Police-
closing shop on report of cheating—His
action is unnecessary, but net illegal
Wy v 334
Criminal Tral
—— Discrepancies in prosecution evi-
dence on matters of detail—Evidence
consistent in the main—Absence of
evidence in rebuttal— Prosecution story
held supported by evidence on record
3254
—— Convincing-proef and not proba-
bility of prosecution story is necessary
113a
Accused not disclesing their defence
before the committing Magistrate nor
in the Sessions Court— Entering into a
defence of alibi—Presumption arises.
against them 36a
D

Damdupat

*— Rule of damdupat applies to date
fixed by Court in preliminary decree for
sale 171 ()%
Decree

——Form of—Suit By two sons to
recover possession of joint family field
sold by father—Finding that part only
of consideration for sale binding oo
sons—Decree should be passed directing
delivery of possession of whole feld by
vendee on payment of 2/3rd considera-
tion found proved for necessity and
should contain declaration that vendee
has acquired 1/3rd share of father and
is entitled,to obtain possession thereof
in suit for partition 31
— —Validity of - Mortgagee abandoning
his claim against one mortgagor— His
name retained on record and decree
passed against him alro—Decree is not
binding on that mortgagor 79a
—— Construction—Buit for partonership
accounts compromised deciding 8 en-
titled to three annas share, but agree-
ing to anobher member to manage busi-
ness—Decree ordering in terms of com-
promise, S to be entitled to that share
— 38 not appealing against decree, nor
applying for its review — S seeking
execution of decree and praying alter-
nabtely to amend decree if it be not in
terms of compromise— Decree was in
terms of compromise, merely declara-
tory and incapable of execution— Even
if it were not in terms of compromise.
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it could not be amended, so as to make
it capable of execution, as time for same
has passed by 34
Executability—Suit for partnership
accounts compromised deciding D en-
titled to three annas share, but agree-
ing to another member to manage busi-
ness—Decree ordering in terms of com-
prpmise, S to be entitled to that share
—&8 not appealing against that decree,
nor applying for its review— S seeking
execution of decree and praying alter-
nately to amend decree if it be not in
terms of compromise—Decree was in
tierms of compromise, merely declaratory
and incapable of execution—Even if
it were not in terms of compromise, it
could not be amended so as to make
it capable of execution, as time for

same has passed by 34
Deed
—— Execution — Without f{raud or

wrong document cannot be materially

altered after its execution 3055
Construction — Interpretation,
which renders terms of document

probable, is to be preferred to interpre-
tation which renders conditions most
unlikely 162p

E

Easements Act (5 of 1882)

60 —Part only ot a work of
permanent character executed—License
cannot be revoked 141
*—-8§. 60 (6)—Licensee constructing
permanent building on licensor's site
under implied license—License is irrevo-
cable to building and licensee cannot
be ejected— Irrevoeability is restricted

to portion covered by building 269
Evidence—

——- Admissibility — Prosecution need
not formally prove against accused
document produced by him 43b

Evidence Act (1 of 1872)
S. 18 —Admission of points of law
cannot bind person 343
— S, 26—Incriminating admissions of
accused before police officers are inad-
missible in evidence 3500
——S8. 27—Places already known are
not places " discovered ” within S, 27
3500
—— 8. 27— Confessions of acoused pro-
ved through prosecution witness—Court
must be very cautious to believe in such
evidence especially when accused is

charged under Penal Code 8. 307 350s

1F

Evidence Act
#%— 8§, 27—8. 162, Criminal P. C. a8
amended by Act 18 of 1923 does not
repeal or affect S. 27, Evidence Act

(FB) 17(2)b
——S. 27—8. 27 relates to statement
of accused while in police custody and
nob prior to his arrest or detention

(FB) 17(2)2
—S. 27—8. 27 refers to statement by
accused in police custody while 8. 162,
Criminal P, C., refers to statement
during the course of investigatipn

(FB) 17(2)f
——S. 30—8elf-exculpatory statement
of co-accused is inadmissible 3504
——S. 32 (3)—Statements of dead per--
sons against their proprietaty interest
are admissible 131a-
—— 8. 65—Trial Court is to decide
whether or not sufficient proof of search-
for or loss of, original documents for
admission of secondaryevidence is giver
—Loss of original held to be not proved
and secondary evidence refused—Order
of refusal is not revisable 288
3 S. 92— Consideration being dif-
ferent or non-existing can be proved by
a party 91a
S. 92--Surrounding circumstances
can be taken into consideration to find
true meaning and effect of the tran-
sackion 91
——S. 95—Transfer by mortgagee of
mortgaged property—No mention in
deed that only mortgage rights were
intended to be sold—Presumption is
that whole property is sold—If absence
of assertion of absolute ownership in
the deed makes it possible to hold that-
only mortgagee’s rights were sold, there-
is latent ambiguity and evidence can:
be given to remove it 267a-
—S. 108—Wife leaving her husband-
and being in another'’s keeping is nobt-
one who would naturally hear from
him if he were alive 1275
S. 110—Person tethering cattle for
four months in year—Presumption of
title arises but not definite proof 318a:
——S. 114—Persons who cannot prima:
facie contract valid marriage living to-
gether as man and woman—No pre-
sumption of valid marriage arises 3430
%——§. 114—Two documents executed
on same day—Purpose of the documents
will determine priority 25.75
——S8. 114—Where a wife, alleging
that her husband is dead; fails to ‘pro-




18

.Evidence Act
~duce such evidence as she ought to
_know a presumption arises against her
127a
S. 114 — Accused not disclosing
.their defence before the Committing
“Magistrate nor 1n the Sessions Court
and entering into a defence of alibi—
Presumption arises against them 364
S. 115—Minor at the time of sale

of property by his guardian signing let- -

ter stating that necessity for sale exis-
-ted—Purchaser’s object in taking letter
being to prevent minor from bringing
-suit to set aside sale—Minor in suit
for possession of property is not estop-
ped from denying that necessity for
-sale existed 221
S. 115—Contract by minor is void
and the minor is not estopped from
pleading his minority even though he
falsely represented himself of age 156b
115—Landlord not claiming
rent from tenant, for number of years
does not entitle tenant to refuse rent
123»
~——S. 115— Scope— Where a person
has successfully opposed an application
yander S. 47, Civil P. C., on the ground
;that thab section did not apply, he can-
not subsequently raise a plea in a suit
brought by the applicant that the suib

was barred by 8. 47 790
——S. 133—S. 133 is subject to
S. 114, Tllus. (b) 233a

——S. 133 —Commission of dacoity—
Evidence of approver against accused
person—Corroborative evidence consist-
ing of person saying he identified ac-
cused when they committed dacoity,
but omitting to mention dacoits by

names in first information report—
There is no corroborative evidence
which connects or tends to connect ac-
cused persons with crime 222

——Ss. 133 and 114, I1llus.(b)—All ac-
complices though not on same footing—
Conviction principally upon evidence of
.accomplices in absence of corroboration
in material particulars by independent
.evidence is unsafe 215a
—S. 133—Accomplice in case under
S. 161, Penal Code—Person who has
subscribed to, collected or paid the
dmoney over o the acoused as also person
who advances loan with the knowledge
that it is to be paid as bribe to the ac-
.cused is accomplice 215b
~——S8. 133—Duty of prosecution to
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Evidence Act

show that evidence is of accomplices
and is corroborated—Defence can take
advantage of omission ¢ 215¢
S. 133—Withdrawal of prosecution
against accomplice does not make him
idependent witness as he still remains
accomplice —Corroboration of one ac-
complice by another is not independent

2154
F

Family settlement

——1t cannot be presumed from plead-
ings unless proved 83p
Forest Act (1927)

S. 26 (h)—Onus is on Government
to show that the land is part of Govern.
ment forest 190a
~—8. 26 (h)—Where accused and his
predecessors have been cultivating
forest land for many years past, con-
viction under S. (26) (h) cannot be
maintained 1906

G
General Clauses Act (10 of 1897)
——S8. 10—Principle of S. 10 may be
applied to Cattle Trespass Act, S. 20

96
Guardian and Ward
Minor— Gond—Mother is preferen-
tial guardian to grand-mother 1290
Guardians and Wards Act (8 of
1890)
S. 12--Order appointing a receiver
is one under O. 40, R. 1 and is appeal-
able 119
——S. 39—Before removing a guar-
dian, he should be given notice setting
out for which of the causes mentioned
in S. 39, it is proposed to remove Bm
‘W6

Hindu Law

——=Adoption—Bombay School—Adop-
tion by widow of coparcemer without
husband’s or coparcener's oonsent is
invalid 367
3 —— Adoption—Full owner of property
by will bequeathing it to his wife N for
life and after her to his widowed
daughter-in-law K absolutely — Will
giving permission to either widow to
adopt—Widow N entering into contract
relating to property and K bringing suib
for its specific performance—Adoption
made after estate had become vested
in two widows—8uch subsequent adop-
tion cannot oust N of her life-interest
nor can it after N's death prevent vest-
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Hindu Law
ing of abolute estate in K and N can
enter into such contract and K can
maintain suit for spec1ﬁc performance
321a
#* — Adoption—Bombay School—Hus-
band dying joint— Property not vested
in widow—Widow cannot adopt 289b
*—Adoptlon—Only one wife can re-
cajve child in adoption whether it is
mhde during lifetime or after death of
husba.nd 211a
3% —Adoption—Property acquired by
partition is not divested by a.doptiiO{l_,

33t -—Adoption— Hindu governed by
Bombay School dying leaving a widow
and widow of predeceased son—The
latter cannot adopt after the widow's
death although the estate may vest in
her (FB) 985
Alienation—Father—S8uit by two
sons bto recover possession of joint family
field sold by father—Finding that part
only of consideration for sale binding on
sons—Decree should be passed directing
delivery of possession of whole field by
vendee on payment of 2/3rd considera-
tion found proved for necessity and
should contain declaration that vendee
has acquired 1/3rd share of father and
is entitled to cbtain spossession thereof
in suib for partition 311
¥ ——Alienation—Widow—Next rever-
sioner female entitled toabsolute estate—
Still consent of immediate ma.le rever-
sioner i necessary

+—Alienation — Widow — Necessity
found as to 9/10 of the value of property
sold—Widow acting fairly and purcha-
ser. hoting honestly—Sale is binding on
reversioner 1805
Alienation by guardian not for
necessity —Disposal of consideration for
benefit o[l minor not proved—Transfer
cannot be upheld. 117 (2)
—Alienahon—Necessnhy—RemI;u.ls are
insufficient to prove lnquuy into legal
necessiby 60a
Alienation—Father—Nolegal neces-
sity—Whether the sale as a whole was
justified should be found 60%
~——Alienation—Father—No naecessity
—Purchaser is liable to be dispossessed
of whole by son—Decree should declare
purchaser’'s share
——Alienation—Fathe? — Son’s share
not bound—Son is entitled to get hie
share at date of suit 60s

19

Hindu Law
——Debt—Manager—Bonds executed by
adult members—Subsequent borrowing
on bond executed by only one such
member and executant not described as
manager—Creditor must prove that
money was borrowed on subsequent bond
by him in capacity of manager and that
there was necessibty 270c
Debts—Debts incurred by father
are binding on son unless it is proved
that they are incurred for immoral and
illegal purposes 283b
——Gond—Mother is preferential guar-
dian to grandmother 129
¥ —-Joint family—Property vested in
coparcener—Subsequent insanity does
not divest 93a
3% ——Joint family —Coparcener becom-
ing lunatic—Manager can be appointed
as to his share 93b
Joint family—Alienation—Purcha-
ser of undivided share is not entitled to
joint possion 60e
Legal necessity—Consideration of
mortgage being antecedent debts—
Mortgagee need not make enquiry as to
existence of legal necessity
-——Maintenance—Income from ancest-
ral property alone bears all maintenance
charges 366
% ——Maintenance—Concubines are en-
titled to maintenance even though con-
nexion is adulterous 127¢
——Maintenance—Existence of debts
diminishes the estate out of which
maintenance is to be paid 1274
Marriage — Discarded wife of Kori
cannot ‘remarry in ahsence of legal
divorce 278a
-——Partition —Ascertainment of share of
oufgoing coparcener virtually separates
all—Reunion, however, of the remaining
may be presumed by conduct of co-
parceners remaining together after parti-
tion 3644
Partition—Reunion — After parti-
tion members living together and man-
aging properby .in common—Family re-
presented as joint in litigation—Such
evidence does not prove reunion 362
Partition—Evidence of — Entering
widow's name in place of that of hus-
band is not sufficient—Application by
mother to enter share in minor son’s
name is also not sufficient. 289qa
—DPartition —Cessor of commensality
does not conclusively prove partition
and go it has to be considered whether
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other evidence supports or negatives
theory that cessor was adopted with
view to partition in legal sense 1315
—Religious office—Right of parsaipan
(similar to turn of worship) is moveable
property 8la
Religious office—Right to receive
fees as parsai is not mere possibility—
It is transferable even beyond trans-
ferrer’s lifetime when transferee is pos-
sible heir and cosharer in parsaipan 815
Reversioner — Sale by widow'—
Small portion of consideration not for
necessity—Decree conditional on pay-
ment of consideration proved for neces-
sity is justified (obiter) 180c
-—Reversioners—Necessity not proved
as to small portion —Order for repay-
ment by* purchaser to reversioner of
amounb not for nacessity cannot be sus-
tained (obiter) 1804
Succession to adopted son—Adop-
tive mother inherits in preference to her
co-widow 211
¥k ——SBuccession—Mitakshara—Prefor-
ence of whole blood to half-blood is
restricted to cases of brothers and their
sons only 2
——Widow incurring debt in course of
management of property on credit of
estate —No charge created— Still estate
in reversioner’s hands is liable for such
debt 191
——Widow's estate—Testator not limi-
ting nature of estate — Widow has
widow’s estate only—Decree on morb-
gage by testator against widow in ab-
sence of fraud or collusion is binding on
reversioners 275
-— Will of coparcener of reunited
family cannot operate as will—Such
will, if asted. upon, binds coparceners
3645
——Will —Maintenance—It is doubtful
whether mere right to maintenance can
be given by a will 67q
——Will —Legatee to get property after
death of testator and his wife—Legatee
.ad his heirs have vésted interest after
jestator’s death and are entitled bo re-
deem the mortgage by testator 27a

Income-tax Act (11 of 1922)

%% —Sg, 6,4 and 13 —Interest un-
realized, bub credited in accounts is not
income accruing, or received for income-
tax purposes—Test is whether it is
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Income-tax Act
available to assessee at his pleasure
505
——S. 10 (a)—Assessee can claim deduo-
tion of expenditure only if expenditure
is acbually incurred or liability incurred
is satisfied before close of year 243c
S. 11 (2)—Assessee can claim de-
duction of expenditure only if expendi-
ture is actually incurred or liability in--
ourred is satisfied before close of year
243¢
-—S.11 (11) (a) (b)—Determination
by Board of two abidi years to be pre-
vious year for assessment—Objection to
such order—It was not shown thab
there were other assessees making ac-
counts according to abidi year—Sum imr
dispute about Rs. 20,000—Point is not-
one of great private or public impor-
tance and case cannot be certified as-
otherwise fit 336»
* S. 23 (4)—If assessee disputes
aubhority of the Income-tax Department
to adopt Aat rate, then question of law
may arise for odnsideration whether in
absence of reliable data of income from
certain source, Income-tax Officer can
make assessment based on formula by
taking certain percentage of gross turno--
ver as representing fair margin of profit
but no question of law arises as to
reasonableness of extent if assessee
admits that some percentage must be:
adopted 2435
%% —Sg. 24 and 10—Assessee has un-
qualified right to write off debt'as bad
debt both as regards the year and the
amount (FB) 50a
* —8. 24 (1)—Actual losses incurred
must be proved—Mere showing figuresof
purchase and sale is not sufficient 153a
% —S,. 24 (1)—Burden of proving
losses is on assessee, who alleges them—
Opening balance must be shown 1535
* —§. 66-A—S. 66-A excludes fromk
right cf appeal oases which fall within
requirements of 8. 110, Civil P, C. 336a
S. 66.-A (2)—When the matter re-
ferred to comes before givil Court,.
Commissioner is a parby 265a
* —S. 66 (2)—Question of law not
raised before Commissioner—High Courb
oan direct to refer if it arises out of his
order 2430
Interest
% —Two interpretations as to rate of’
interest—Decree should be given ab
lesser ra te 1620
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Intereat
——Post diem—Presumption is in favour
of post diem interest 162¢
Interest Act (32 of 1839)
S. 1—S8cope—It is nob correct to
say that Courts have power to award
dnterest in all cases where money due is
withheld 170%
Interpretation of Statutes
-—Amendment of Law—An amend-
ofent of the law which changes the
forum and does not take away the right
to institute proceedings, relates to pro-
cedure only has retrospective effect 282¢
-—— General statute cannot be impliedly
repealed by local or special state 246a
——General words and phrases—Gene-
ral words and phrases, however wide
and comprehensive they may be in their
literal sense must usually be construed
as being limited to the actual objeets of
the Act and as not altering the law be-
-yond 246b
Statutes of limitation must be
gbrictly construed against claimants
74a

General later law does not abrogate
special one by mere implication

(FB) 17 (2)a
-——Marginal notes—Although a margi-
nal note does not form part of a parbi-
cular section it is of some assistance in
properly construing a section

(FB) 17 (2)c

Landlord and Tenant

-——Sir land mortgaged to one mort-
gagee and then to amother—Second
mortgagee foreclosing it and mortgagor
surrendering his occupancy rights which
he retained under law—Second mort-
gagee stands as mortgagor to first mort-
gagee and as landlord to original mort-
gagor and so when occupancy rights are
surrendered to him, it is ordinary sur-
render by tenant during continuance of
first mortgage and so accretion to mort-
FIY L) 225
Non-payment of rent for long period
does not raise irrebuttable presumption
of rent free grant 123a
——Landlord not claiming rent from
tenant for number of years does not en-
title tedant to refuse rent 123%
——Malguzar is entitled to rent from
person in possession in absence of rent.
free grant 83a
——Land given for maintenance muafi
&bairati-to a person by family arrange-

Landlord and Tenant
ment—Bettlement entry that land will
continue a8 such till village continued
with the then malguzar's family does
not create perpetudl rent-free grant—
Hoeirs of such person are liable to pay
rent 83
Lease ,
Construction—Lease for ''hamesha”
—No right of re-entry but no words
indicating that heritable estate was
created—Lease cannot be interpreted to
mean lease *‘ for the lifetime of lessee

23a

Limitation
-——Question to be decided not inferen-
tially but from facts established 1245
Limitation Act (9 of 1908)
——S. 5—8. b applies to application for
review of order under Companies Act
1854
¥-—8. 5—8cope —Ignorance of law
cannot be sufficient excuse for nobt filing
an application in time 74b
S. 5—Ordinarily High Court does
not interfere with the exercise of dis-
cretion by the lower appellate Court—
But if discretion is judicially unsound,
High Court will interfere—Memo of
appeal accepted by appellate Court,
though filed after limitation—Delay con-
doned without sufficient cause—Appeal
accepted on merits and judgment of
lower Court set aside—High Court
set aside the appellate Court's judg.
ment and restored that of the lower
Court
——S. 10—Ezxpression ' trust for any
specific purpose "’ means express trust
2984
——S. 14— Application for leave to sue
a8 a pauper dismissed — Application
made in bad faithb—Payment of court-
fees after dismissal oannot operate
retrospactively for purposes of limita-
tion 268y
——S8. 14—Suib returned for presenta-
tion to proper Court—Order returning
plaint appealed against—BSubsequent to
filing appeal but before its decision suit
presented to proper Court—Time re.
quired for prosecution of appeal subse-
quent to presentation of plaint to pro-
per Court cannot be excluded 219
——8. 14—S8hit dismissed under O, 9,
R. 2—Time covered by restoration pro-
ceedings cannot be excluded while com.
puting limitation for suit under  Civil

£.0,0.9,R. ¢4 . 319
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Limitation Act
——S. 14—Suit dismissed under O. 9,
R. 2—1If fresh suit under R. 4 is brought
S. 14. Limitation Act, would not be ap-
plicable 2 219
— Art. 11—Art. 11 applies also to
claims in execution in respect of pro-
perty attached before judgment 128
Art. 113—8uit to 'specific perfor-
matice barred —He cannot subsequently
recover possession 298¢
Art. 120 —Defendant asserting hos-
tile title as permanent tenant for more
than six years—Defendants’ title recog-
nized by revenue authorities—Plaintiff
bringing a declaratory suit to declare
defendant as annual tenant—Suibt is
time barred 124a
Art. 134—Transfer by mortgagee
ol mortgaged property—No mention in
deed that only mortgage rights were in-
tended to be sold—Presumption is that
whole property is sold—1If absence of
assertion of absolute ownership in the
deed makes it possible to hold thab only
mortgagee’s rights were sold, there 1s
latent ambiguity and evidence can be
given to remove if; 267a
*——Art. 134—Scope—Good faith is
immaterial and Art. 134 applies even if
the transf8ree knows that the transferrer
was only a mortgagee 2675
——Art. 134—Scope —Art. 134 applies
even to transfers by trustees and mort-
gagees and there is no distinction bet-
ween transfers by these two classes
267¢
—— Art. 136—Under Art. 136 private
purchaser has 12 years’ limitation to
sue for possession of immovable property
sold by his vendor when out of posses-
sion at date of sale—Limitation starts
from date when vendor is first entitled
to possession 298
Art. 181—Petition for review of
order confirming auction sale is applica-
tion under S. 47 and governed by
Art. 181 3057
Lunacy Act (4 of 1912)
¥k — S, 71—Hindu coparcener becom-
ing lunatic—Manager can be appointed
as to his share 930

Mahomedan Law
~——Legitimacy — Acknowledgment —
Bringing up 'a boy is not acknowledg-
ment of sonship 313a
—Will—Sunni Law—Life-estate is
not recognized . 31
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Mahomedan Law

——Divorce—False charge of adultery
against wife—Conditional retraction is
nobt retraction in law and wife is en-
titled to decree 262
——Dower—Husband living—Wife has
no lien 121t
——Dower—Amount can be fixed out of
proportion to hushand’s means 121e
Dower—Transfer in lieu of —Ques-
tion whether dower prompt or deferred
is immaterial 1214
Minor

——-Alienation not for furthering minor's
interest—Minor's rights are not affected

129¢
Mortgage
% ——Construction — Two interpreta-
tions as to rate of interest—Decree
should be given ab lesser rate 162a

Mortgagee — Mortgagee obtain-
ing absolute decree for foreclosure and
formal possession of property—He get-
ting his name mutated in respect of it
and subsequently making oral agreement
with mortgagor to reconvey property to
him “on payment of mortgage debt—
Mortgagor remaining in actual posses-
sion of property for long time after dec-
ree considering himself as real proprie-
tor to knowledge of mortgagee —Mort-
gdgee himself regarding him as virtual
proprietor of property—Such possession
is in pursuance of oral agresment 194c

Negotiable Instruments Act (26 of
1881)

—-=8. 4—Document containing promise
to pay on demand certain sum to speoi-
fied person is promissory note 2740
%-—S8, 27—Undisclosed principal can-
not be sued on negotiable instrument

p 274b

Partnership

—=Persons corrying on money lending.
business witk object to divide interest
arising therefrom are partners 137b
Part Performance

% ——Vendees in possession under agree-
ment for sale and performing his obliga-
tions can defeat vendor’s suit for eject-
ment though right.to specifially enforce
contract is barred by time 1944

Penal Code (45 of 1860) )
——S. 96—Assembly unlawful from
beginning — Question of _self-defence
does not arise 43:
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Penal Code
% —8. 114—Conviction for abetment
is illegal without definite charge 3255

——S. 147 —S8cope—Assembly does not
become unlawful by reason of its lawful
acts exciting others to do unlawful acts

434
——S. 147—Members of crowd charged
with vioting—Prosecution need only es-
taplish that they were voluntarily
members of the crowd 36a

%*——Ss. 149, 302 and 304—Unlawful’

assembly—Party A having common ob-
ject to resist process-server and cause
‘hurt to him and- decree-holder’s agents
—DMarpit beginning between them and
decree-holder’s party B—S member of B
inflicting lathi blow on P, a member a
A—P in return giving blow to S and
causing fatal wound—Members of A4
other than P are not guilty under S. 149
—P ig guilty not under S. 302 but
S. 504 14
S. 161—Accomplice in case under
S. 161—Person who has subscribed to,
collected or paid the money over to the
accused as also person who advances
loan with the knowledge that it is to be
paid as bribe to the accused is accom-
plice 215
-—S. 193 —For offence of perjury to
be complete deponent must leave Court
under lie with which he begins by de-
ceiving it 8o if he tells truth in the end
prosecution is inadvisable 279
——S8. 193—Where accused's statement
is proved to be false, it can be presumed
that he " intentionally '’ gave false evi-
dence—Accused in execution Court mak-
ing statement that decree against him
wa$ adjusted on certain dates—Dates
material factor for trial of case—In trial
Courb accused never suggesting that he
gave those dates on mistaken belief—
Statement was false and accused did not
believe it to be true while making it
193
S. 265 — Principal ingredient of
offence under S. 265 is the use of false
measure with intent to defraud: 239

——S. 302 —Assailant striking fatal
blow not ascertainable—All assailants
oan be held guilty of murder 325¢

-——S. 302—Two persons, bearing dan-
gerous instruments, assaulting .deceased
—Blows aimed only at head—Two fatal
injuries: caused—Injuries being such as
could not be caused with same weapon

2%
Penal Code

—BEach was responsible for one injury
and so both were guilty under S. 301 ;5
l .
% -——Sg. 302, 304 and 149—Unlawful
assembly—Parbty A having common ob-
ject to resist process-server and cause-
hurt o him and decree-holder’s agent—
Marpit beginning between them and
decree-holder's parbty B—S member of
B inflicting lathi blows on P a member
of A—P in return giving blow to S and
causing fatal wounds—Members ot 4
other than P are not guilty under
S. 149—P is guilty not under S. 302 but
under S. 304 14
S. 307—Abrasions found on person
of accused—Incriminating circumstance
not proved against him—Accused cannob
be called upon to explain them  350a
Pleadings
Defendant’s plea that suit is pre-

mature means bthat it should be dis-
missed 137a
Possession

——Adverse possession—Legal charac-
ter of person’s possession of property of
another is to be determined by his ani-
mus—N in possession of property of K—
Contract by K of sale of property to M
—~8ubsequently K selling it to N—N
takes possession in his own right and
not under any express trust for benefit
of M merely because N has notice of his
rior contract of purchase 2980
ractice
New plea—A plea new cause of ac-
tion cannot be taken in second appeal

Decree—Only one decree should be
drawn up when appellate Court has to
deal with two appeals arising out of the
same suib (FB) 2295
-——Duty of Subordinate Courts—
Subordinate Courts are bound to follow
the published rulings of their High
Court and cannot set up their own opi-
nion in the wmatter or follow the rul-
ings of.other High Courts which express
a conbrary view 156a
—Discretion—Ordinarily High Court
does not interfere with the exercise of
discretion by the lower appellate Court
—But if the discretion is judicially un-
sound High Court will interfere
Precedents
—If -head-note is not consistent with
judgment, it is latter that is to be look-
ed upon as authoritative 279
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Precedents
Subordinate Courts—Even princi-
ples laid down though not necessary by
Privy Council are binding on Courts in
India. 2115
#—Privy Council-—Decision is binding
—Indidn Courts cannot consider whe-
ther or not it is in accordance wibth the
Fersonnl law of the parties (FB) 98a
re-emption
Mere agreement to reconvey pro-
perty creates no interest in property
and does not by itself t‘.a.ke away right
of pre-empbion . 2244
Provincial Insolvency Act (5 of
19290,
——S. 4—As soon as Court finds that
receiver is wrongly given possession,
Court should direct him to deliver pos-
gession, bo proper person 338a
7 (2)—Insolvent or creditor
can n.pply for extension 115
7 (2)—Court has power to .ex-
tend tlme for discharge even after
gxpiry of the period 11a
——S. 28 (5)—Owner of sir land ad-
judged insolvent —Order passed vesting
his land in receiver—Owner becomes
ocoupancy tenant of sir land 338¢
——S. 29—N obtaining decree against
K and attaching according to 4, A's pro-
perty in execution—K adjudged insol-
vent during pendency of Ad's objection to
attachment — Objection dismissed for
want of jurisdiction —Order dismissing
sbjection is incorrect—Such order can
be revised though remedy is open under
0.21, R.63 356
Provincial Small Cause Courts Act
(9 of 1887)
S. 25—Scope—High Court’s juris-
diction under 8. 25 is discretionary and
cannot be exercised except to remedy
injustice 700
——Art. 35 (ii) — Sait for money—
Plaint alleging that wrong figure was
inserted in acknowledgment in order to
bring suit on previous transaction—Suit
does not come undelrt Art. 35 (ii) 144

Railways Act (9 of 1890)

——S. 72—Risk-notes A and B—Some
bags consigned not delivered —Suit for
damages—Initial burden is on company
to show that there is loss of goods and
not in company’s control — Company
showing whole consignment vloaded in
waggon which was sealed and at parti-
mler station some, gopds -fonnd lost—

SuBJECT INDEX, 1929 NAGPUR

Railways Act

Lost goods not under company’s con-
trol—Company has discharged initial
burden *315a
——S. 72 — Risk-notes A and B—
Waggon sealed according to prevailing
placblce — ,Boms goods migsing—Com-.
pany is not gullby of wiltul neglect 3150
. 72— Reweighment — The Rail-
way Compn.ny is not under legal obliga-
tion uider all circumstances to reweigh
the goods at the sweot will of the cus-

tomer 58,
Registration Act (16 of 1903)
——S. 17 — Partition botween par-

ties 50 years ago—DParties in posses-
sion of their shares ascordingly—Docu-
ment which decided nothing but simply
maintained status quo ante need not be
registered (Obuter) 131c
S. 28—Property included for effect -
ing registration at particular place—
Property belonging to transferier and
intended to be transferrei—Registra-
tion is valid 3180
—=S, 49 — Partition between par-
ties 50 years ago—DParbies in posses-
sion of their shares accordingly—Docu-
ment which decided nothing but simply
.mainbained status quo ante need not be
registered (Obiter) 131c
——S. 49 —Scope—CUnregistered docu-
ment cannot be used to prove quality of
a person’s possession 1155
——S. 49—Unregistered mortgage desd
is not admissible in evidence to prove
consideration for mortgage because con-
gideration is not collateral fact  115¢
Revision

See CRIMINAL Is’ C., 8. 439

Specific Relief Act (1 of 1877)

——S. 21 (¢)—Terms of agreement in-
definite but defendant performing his
part of agreement—Plaintiff's possible
inability to specifically enforce contract
could not arise 194»
~——S. 25—A Hindu by will bequeath-
ing to his wife N for life and after her
to his widowed daughter-in-law K abso-
lutely—WIill giving permission to either
widow to adopt—Widow N entering
into contract relating to property and
K bringing suit for specific performance
—Adoption made after estate had .be.
come vested in two widows—Such sub-
sequent adoption cannot' oust N of her
life-interest nor can it after N's death
prevent vasking of . absolube utokmin; K
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Specific Relief Act
and N can enter into such conbract and
K can maintain suit for specific per-
formande 321
S. 27 (b)—Proper decree is to ask
subsequent purchaser to execute con-
veyance to person previously. contract-
ing to purchase 298f
~——8. 42—8uit for declaration that a
document does not affect plaintiff’s title
is ohe for declaration with consequen-
tial relief — Court-fee must be paid
under Court-fees Act, 8. 7 (4) (c) 71
Stamp Act (2 of 1899)
——S. 42—Document stamped as auth-
ority to adopt though in reality it is
deed of giit validated by Collector under
8. 42—His decision cannot be set aside
. 272p
S. 57—S8cope—If a deed does not
mention the value of the property it
does not require a stamp 272a
Succession Act (39 of 1925)
——S. 208—Person having remedy by
suit under 8. 208—No revision is neces-
sary ’ 317a
——S. 209—Person aggrieved by order
in summary proceeding under: part 7
should seek remedy by suit 317¢
Suits Valuation Act (7 of 1887)
3% —§, 8 —Redemption suit—Surplus
profits claimed—Value of suit for juris-
diction and ocourt-fees is principal sum
secured T 1a

Tort
Malicious Prosecution—Shop closed
during pondeuncy of criminal trial against
shop-keeper by Sub-Inspector of Police
—Application made to Court to release
shop .but its consideration postponed by
consent till end of trial-—Accused knew
that shop was in control of Court and
not in possession of Sub.Inspector—
Sub-Inspector acting in good faith is
uot responsible for loss to shop-keeper
334)

Malicious proceedings — It cannot
be said that because mocused is aquitted
complainant must have deliberately
made false complaint 260a
% ——Malicious proceedings — It is not
sufficient in suit for malicious prosecu-
tion to prove mere fact of acquittal 2605
——Negligence—Door of compartment
on moving train open is prime facie
evidence —~Railway Company must prove
non-negligence 209qa

1929 Indexes (Nag.)—4.

26
Tort

3% ——Negligence—Contributory negli-
gence—Test to determine liability en-

unciated 209
Transfer of Property Act (4 of
1882) o

S. 6 (a)—Hindu Law—Religious
office —Right to 1eceive fees ps Parsai is-
not mere possibility—It is transferable
even beyond transferee’s lifetime when
transferee is possible heir and cosharer
in Parsaipan 815
S. 43—Transfer by one of the
widows of part of property of her hus-
band—Transfer by another widow of
her portion also—Compromise between
widows not to contest each other’s
trapsfers—Transferee from one widow
aftérwards succeeding otherwise to the
property as legal heir—Compromise does
not hold good—S. 43, T. P. Act, has no
application 340
——S.53—A transfer which satisfies
some creditors cannot be held fraudu-
lent 318¢
— S. 53—Debtor selling his property
to one creditor intending to defeat other
creditors—Creditor knowing debtor's:
intention—Consideration for sale being
part satisfaction of debts—Creditor is-
prima facie transferee in good faith
110
3¢ S. 54—Contract of sale—Vendee
paying earnest money or parbt payment
a8 would be akin to earnest money—
Contract falling through on vendee's-
default—Vendee can recover neither
earnest money nor such part ?yment—
(FB) 30 (2)-
¥¥——8§. 58 (c)—Lahan Gahan mort-
gage—In a Lahan Gahan mortgage it is
necessarily implied that there is no
covenant or personal liability if no such
covenant is included iu the terms of the-
deed (FB) 2544
% —35. 58 (c)—Effect of Lahan Gahan
mortgage is same as that of conditional]
mortgage (FB) 2545
S. 70—Sir land mortgaged to one
mortgagee and then to another—Second
mortgagee foreclosing it and mortgagor
surrendering his oocupanoy rights which
he retained under law—Second mort.
gagee stands as mortgagor to first mort.
gagee and as landlord to original mort-
gagor and 8& when ocoupancy rights are
surrendered to him, it is ordinary sur-
render by tenant during continuance of




46

“Transfer of Property Act
first mortgage and so accretion to mort-
gage 225
— -8. 91—Mortgagee foreclosing mort-
gage without impleading owners of
equity of redemption—Entry in settle-
ment records on basis of that decree—
Mortgagee cannot set up S. 80 and S. 104
to defeat right to redemption of owner
-of equity of redemption 246¢
—S. 91 — Legatee to get property
after death of the testator and his wife
—Legatee and his heirs have vested in-
‘terests after testator's death and are
entitled to redeem the mortgage by
testabor 27a
— S. 91—Person need not have im-
'mediate right to possession — Raver-
sioner can redeem during widow's life-
time mortgage by her husband 27¢
——S. 106 —Lease can only be termin-
ated according to law and it does nob
come to end at mere will of committee
332
% —8. 106 —Agricultural tenancies—
Notice to quit forthwith is not reason-
able 169
——S. 108—Lease — Heritability—1In
absence of words to the contrary, lease
does not terminate by death of lessor
.or lessee 23b
Trusts Act (2 of 1882)
——S8. 91—Person buying with notice
of previous contract for sale—8. 91 ap-
plies 298¢
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U

Usurious Loans Act (10 of 1918)

% —S. 3 (1)—COustom in locality al-
lowing interest’at 75 per cent per annum
and double that in default—Interest is
still excessive—Court can under 8. 3
(1) order repayment of excessive interest
and no claim for such relief is necessary

348
\4

Vendor and Purchaser

%% —Contract of sale—Vendee paying
earnest money or parb payment as would
be akin to earnest money —Contract
falling through on vendee’s default—-

Vendee can recover neither earnest
money nor such part payment

(FB) 30 (2)

Wajibularz

——ZExpress provision that tenant of
30 years can transfer his house site—
No consent of lambardar was held
necessary 41
Will

——Maintenance—It 18 doubtful whe-
ther mere right to maintenance can be
given by a will 67a
——Construction — Testator giving
legatee field for maintenance and house
for residence — Liegatee restrained from
alienating but descendants of legabee
made entitled to enjoy property after
legatee—Not mere right to maintenance
but absolute estate was given, restraint
on alienation being invalid 67,
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TABLE No. 1

Shéwiag seriatim the pages of NAGPUR LAW REPORTS, for the year 1929, with:
corresponding references of the ALL INDIA REPORTER.
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Column No. 2 denotes corresponding references of the ALL INDIA
REPORTER. =

25 Nagpur Law Reports=All India Reporter
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N. B.—Column No. 1 denotes pages of other JOURNALS.
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Showing seriatim the pages of other REPORTS, JOURNALS and PERIODICALS for
the year 1929 with corresponding references of the ALL INDIA REPORTER.

Column No. 2 denotes corresponding references of the ALL INDIA REPORTER.

12 Nagpur Law Journal=All India Reporter
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18 w »n T8} 59 n »n 209] 92 1930 » 28)181| 1929 » 2911178 | 1929 » 360
17 w w»w 50] 64 » » 1481101 1929 » 2291139 »w »n 2541175 | 1930 » 42
387 » PC 92] 69 n w» 268]108 ; » Notesl5a]148 w o 251)177 n o n 9
44 n N 93] 72 ”» »n 274118 ' 1930 N 20]156 | 1980 » 119|180 » w61
51 w o 1271 75 » » 2111117 * 1929 » 838|161 »n n 49]185 w »n T3
54 wo w 109 82. w o 9282 124 n n 2751164 no» 11214 ! 1929Noies30d

Non-J. C. Court's cases are not included.

1929 Criminal Cases=All India Reporter
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62| » P 2751160 | » S 182]285| » » 508]829 | w» L 789]404 n 4 850
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11 &£ 12 All India Criminal Reports=All India Reporter.
Please refer to COMPARATIVE TABLE No ITin A. LR, 1929 Allahabad.

30 Criminal Law Journal, 113 to 120 Indian Cases and
Indian Rulings, 1929 Naspur=All India Reporter.
Please refer to COMPARATIVE TABLE No. IT in A. I. R, 1929 Lahore.

Table No. I1I.

Showing seriatim the pages of ALL INDIA REPORTER, 1929, Nagpur Seotion,
with corresponding references of other REPORTS, JOURNALS AND PERIODICALS
including the INDIAN LLAW REPORTS.

N.B.—Column No. 1 denotes pages of the ALL INDIA REPORTER, 1929 Nagpur.
Column No. 2 denotes corresponding references of other REPORTS &
JOURNALS.
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Note— Cases not bearing parallel references against them are not reported elsewhere.



LIST OF CASES OVERRULED AND REVERSED
1929

Abdul Jalil Khan v. Obedullah Khan,
(1921) 43 All. 416=19 A. L. J. 227=
A.LR. 1921 All 165=62 1.0. 725.

Abdulla v. Behari Lal, (1926) 97 1. C.
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PRIDEAUX AND KINKHEDE, A. J. Cs.
W ajdibegum—Plaintiff—Applicant.
V.

Abdul Gani andlothers—Defendants—
Non-Applicants.

Civil Revn. Appln. No. 64 of 1928,
Decided on 5th October 1928, from order
of Dist. Judge., Wardha, D/- 4th January
1928, in Misc. Civil Appeal No. 26 of
1927,

%3 (a) Court-fees jAct, S. 7, Cl. (9)—
Redemption suit—Surplus profits claimed—
Value of suit for jurisdiction and Court-fee

is principal sum secured—Suits valuation
Act, S, 8.

The value of . & suit for redemption, even
when surplus profits are also claimed, is for
jurisdiction and Court-fes,” the amount of
principal expressed in the instrument of mort-
gago. 14 C.P.L. R. 154, Rel. on: 17 C.P. L. R.
189 and 8 N. L. R. 179, Dist.: 20 All, 471 ; A. I,
R. 1922 Nag. 259 ; A. I. R. 1924 Nag. 346; and
4. 1. R.'1948 All. 261, Foll.: Nag. C.-R. No. 275
of 1916, dated 28rd Dce. 1918, Diss. from.

) [P2C2)]

% % (b) Civil P.C., 0. 34, Rr. 7, 8 and 9—
Power of Court to grant decree for surplus—
Relief being outcome of the statutory pro-
visions—No Court-fee is payable—Court-fees.

The Civil P, C. gives a statutory jurisdiction
to the Gourt to pass a decree for the surplus ;
and ordinarily, for a relief which is an out-
comy of a statutory provision, no Court-fee is
payabla. For instancs, where interest is
decrsed during the pendency of a suit, no
Court-fea is charged, and as the surplus is the
result of accounting directed by the Court
under R. 7, O. 84, it cannot be separately
charged for the purposes of Cou.rt'fees.

[P203)
R. A. Mande—for Applicant.
S. A. Ghadgay—ifor Non-Applicants.

Order.—This order also governs Civil
1929 N/1 & 2

Revn. No. 63 of 1928. The question sub-
mitted for our decision is as follows :

“What is the value of a suit for redemption
when surplus profits are also claimed, for (1
jurisdiction and (2) Court-fees ?

- That is, whether merely the mortgage am
ount expressed in the mortgage or that
amount and the amount of surplus claimed ?"°

We have been referred to the case-law
on the subject. In Deosthan of Sonegaon
v. Mukunda (1),Ismay, J. C. held that in
a suit for redemption the subject-matter
of the suit is the charge created by the
mortgage and the value of such subject-
matter for the purposes of jurisdiction is
the principal money expressed to be
secured by the instrument. In that case
the plaintiff contended that the mortgage
had been fully satisfied whereas the defen-
dants claimed that a sum of nearly
Rs. 8000 was still due to them. The
learned Judge writes :

‘“ The amount of fee payable under the
Court-fees Act in a suit for redemption is com-
puted according to the principal money ex-
pressed to be secured by the instrument ot
mortgage, and it seems to me that the same
value may without any impropriety be adopted
for the purposes ot jurisdiction. "’

In Ghulagi Teli v. Fakir Shah (2)

Stanyon, A. J. C,, observed inter alia :
‘It scoms to me that if the dictum con-
tained in the case of Deosthan of Sonegaon v.
Mukunda (1) is to be regarded as a hard and
fast rule applicable to every redemption case,
then difficulties are likely to arise. With
great respect to the learned Judicial Commis-
sioner who dacided that case, I am unable to
understand why a plaintiff in a redemption
case who alleges that a larger sum than the
principal sum remains due should not be
obliged to seek a jurisdiction competent to try
suits of the value of that sum. No doubt there
is an anomaly in the jurisdiction valuation
being placed below the Court-fee valuation

(1) [1901] 14 C. P. L. R. 154,
(2) [1904] 17 C. P. L. R. 189.
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and I agree that the minimum valuation for
purposes of Jurisdiction 1n & redemption suit
should be the Court-fco valuation, sinca that
would be the valuation mm a case where the
plaintiff alleged that nothing remained pay-
able on the mortgage "’

But the case is not really applicable to
the one before us, for the Judge further

states :

" But I do not think I am called on to dis-
cuss 1n the pressnt c.se questions as to the
mode of arriving abthe correct jurisdiction
value either 1n foreclosura o1 1n 1edemption
cases. "’

The cas~ of Kothiram v Ganpats (3)
has been quoted, but it is hardly applic-
able In the well-known case of Husen:
Khanam v Husain Khan (4) a suit
which was one for redemption, but the
plaintiffs in the plaint alleged that a
large surplus was due to them and asked
that this surplus should be paid to them—
their Lordships of the Allahabad High
Court held that no additional fee was
payable on the surplus profits claimed ,
and that ruling has been followed by Sir
Henry Drake Brockman, J C in
Gopikisan v Sarabyr (5) Baker, J C 1n
Daulatram v Gulab Chand (6) held that
in a redemption suit where u definite
amount is claimed as surplus profits, the
Court-fee payable 1s on the amount of
principal due under the deed only and
not also on the amount of surplus profits
claimed ; and the same view was held by
the Allahabad High Court in Chiddu
Singh v Jhanshan Rai (7), where it was
held that when a suit 18 brought for
redemption and a certain amount is
claimed as surplus mesne profits, the
plaintiff is not bound to pay Court-fees
upon the surplus amount claimed in
addition to the Court-fee on the principal
amount secured by the mortgage

The only dissenting case that we can
find is Civil Revn.No 275 of 1916, dus-
posed of on 23-12-18 by Batten, A J. C
But the learned Judge's attention does
not seem to have been directed to O 34,
Rr. 7,8 and 9, Civil P. Q. The last rule,
which is a new one, provides for cases
where nothing is found due or where the
mortgagee has been overpaid as may well
happen where he is 1n possession. The
rule authorizes the Court to pass a decree,
in a case where the defendant has been

3) [1912] 8 N. L. R. 179==17 I. C. 886.

4) [1907] 29 All 471=4 A, L. J. 875=(1907)
A. W, N. 183.

(5) A I.R, 1922 Nag. 259.

(6) A.I.R.192¢ Nag. 346.

(7) A.I.R.1923 All. 261=45 All. 154,

LALDAS v GURUDAS

overpaid, directing the defendant:to re-
transfer the property and to pay to the
plaintiff the amount which may be found
due to him Thus, the Civil Procedure
Code gives a statutory jurisdiction to the
Court to pass a decrec for the surplus ,
and ordinarily, for a relief which 18 an
outcome of a statutory provision, no
Court-fee is payable For instance,
where interest is decreed during the pend-
ency of a suit, no Court-fee 1s charged,
and as the surplus 1s the result of ac-
counting directed by the Court under
R 7,0 34, we think it cannot be sepa-
rately charged for the purposes of Court-
fee As observed in Husent: Khanam v
Husain Khan (4), where the mortgagee
is 1n possession, the suit is substantially
one for accounts, and 1t would not cease
to be so merely because the accounting
shows a balance in favour of the plaintitt
nstead of that of the mortgagee Ina
case where the account discloses that
money is due on the mortgage to the
mortgagee and this sum 18 decreed in
his favour, the decree 18 not made con-
ditional on payment of Court-fee calcul-
ated on that amount We caun see no rea-
son why, if the account results in a sur-
plus, as contemplated by R 9, O 34,
being payable to the mortgagor, he should
pay Court-fee for the same 8 17, Court-
fees Act does not conflict with this view
as it contemplates separate Court-fees be-
ing payable on distinct subjects or dis-
tinet kinds of reliefs embraced 1n the
same suit : while here the cause of ac-
tion is one, namely, the mortgage, and
the surplus claimed 18 merely ancillary
to the main relief of redemption We
have no hesitation in holding tHat the
value of the suit for redemption, when
surplus profits are also claimed is for|
jurisdiction and Court-fee the same,
namely, the principal expressed in the
instrument of mortgage
Let the record be returned,
AL/RK. Reference answered.

%k A, I.R. 1929 Nagpur 2
HALLIFAX AND GHULAM
MOHIUDDIN, A.J Cs

Laldas—Plaintiff—Appellant
v.
Gurudas and another—Defendants—
Respondents. .
First Appeal No. 122 of 1926, Decided
on 14th July 1928, from decree of Addi.
tional Dist. J, Bilaspur, D/- 30-9-1926.
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% 3% Hindu Law—Succession—Mitakshara
—Preference of whole blood to half-blood is
restricted to cases of brothers and their sons
only. s

Under the Mitakshara the preference of the
wholo blood to half-blood 1n inheritance 1s re-
stricted to the cases of brothers and their sons
only . 24 Bom. 817, Foll. . A.I R. 1926 Nag. 218
Dass. from, A.I.R. 1915 P.C. 81, Expl. [P 4 C 2]

M B Niyogi—for Appellant.

H S. Gour and G P. Dick—for Res-
ponglents

Judgment —The relationship of the
parties to the suit of which this appeal
by the plaintiff Laldas and another by
defendant 2, Bairangdas (I 4 No. 131 of
1926) arises 18 shown 1n the genealogical
table (see p 5) attached to this judgment.
In addition to the persons mentioned in
that table two other membersof the family
survived Mahant Tivkhmidas, a daughter
Askuar Bu and a third widow Sonkuar
Bai, both childless The dispube is over
a pwrt of an estate of 103 villages 1n the
Bilaspur District known as Lormi Wasu-
deodas was the eldest son of Likhmidas
with Ramkrishnadas second and Bijrang-
das third

Whether tho sons of Lakhmidas ceased
to form a joint Hindu family before the
year 1901, as alleged by the plaintiff, or
not 1s immaterial, as they certainly did
cease to do so in that year, though the par-
tition then made indicites that they had
not separated before the death of Wasu-
deodas 1n 1899 as only two villages were
allotted to his widow which she was to
hold for her life ogly Early in 1901 Ram-
krishnadas, the eldest surviving son of
Lakmidas filed a suit against his three
brothers and the widow of Wasudeodas
claimintg possession of all the 103 villages
on the ground that they were an imparti-
ble estate passing to a single heir The
case was compromised, and on 16th Octo-
ber 1901 a decree was passed in accord-
anoe with the agreement of the parties

The number of villages allotted to each
person was us follows :

Ramkrishnadas 28, Bajrangdas 24,
Garuddas 24, Lialdas 23, Krishnapriya Bai
2, Sonkuar Bai 1 and Askuar Bai 1=103.

The numbers of the villages'are of course
not an exact measure of the relative values
of the shares, but it appears that the por-
tions of the three younger brothers were
approximately equal while Ramkrishna-
das as the eldest got a slightly larger
share. The villages allotted to the ladies
were to be held by them for life only.

LALDAS v. GURUDAS

Nagpur 3

The 28 villages allotted to Ramkrishna-
das are the subject.matter of this suit. On
his death on 1st September 1912 they
passed to his son Bhagwatdas who died
three months later They then passed to
his widow Rajkuar Bii and on her death
in 1914 to his grandmother Phulkuar Bai,
after a suit against Dharmin Bai who
claimed to be his second wife When
Phullkuar Bai died on 23rd October 1922
Garuddas took possession of the whole 28
villages and en 16th September 1924 Lal-
das filed tho preseut scit in which he
claimed his one-third share 1n them from
Garuddas. His claim rests on the ordi-
nary rule of succession of Hindu law,
though the plaint contains unnecessary re-
ference to the agreement of 1901 and, by
way ol anticipiting the defence, to w
local custom. Bajrangdas was joined as
defendant 2 because he deniel the title
of both the others, maintaining that
he was entitlel to tho whole of the vil-
lages as the eldest surviving son of
Liakhmidas or at least to the extra four
villages given to Ramkrishnadas as the
eldest

The defence of Garuddas, anticipited in
the plaint, was that he was the full bro-
ther of the father of Bhagwatdas, the last
male owner of the property, and would
therefore inherit to the exclusion of the
other two, who were the half-brothers of
Ramkrishnadas. The contention of Lal-
das was that the rule of exclusion of the
half-blood by the whole blood appliel only
1a the case of brothers and their sons and
even to that extent had bheen overridden
by locil custom  Of any such local cus-
tom there 1s no evidence worthy of the
name, nnd it certuinly has not been proved.

It was also asserted for Laldas that at
the time of the compromise in 1901 there
was a contemporaneous oral agreement
that in the case of the failure of heirs in
any one line the proporty of that branch
was to be divided equally among the other
branches. That seems to meuan little, but
perhaps was intended to mean that there
was an agreement to disregard the rule of
the half-blood and the whole blood.
Whatever it might be, it is, however, clear
that no evidence could be given of this
alleged oral addition to the terms of the
document, which was very formal and
solemn. Such evidence as the plaintiff
could adduce was, however, rightly put on
the record, and it goes no way at all to-
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wards proving his allegation even if it is
considered.

The only issue in which the plaintiff
and defendant 1 are concerned is there-
fore whether the rule of Hindu law where-
by heirs of the half-blood are excluded by
those of the whole blood extends only to
the brothers of the deceased and their
sons, as the plaintift asserts, or extends
indefinitely as the defendant Garuddas
maintaips On this question the learned
Judge followed the officially published
judgment of a Single Judge of this Court
in Narain v. Homraj: (1), as he was
bound to do, and held that the rule covers
all sapinda relations and not only bro-
thers and their sons The ruling in the
case mentioned is based on that of the
Privy Council in (Ganga Sahai v. Kesri
(2), in which their Lordships are regarded
as having given an indication of their ap-
proval of this principle though it was out-
side the case before them 1t 1s impossi-
ble to find any such approval in the judg-
ment mentioned, even by the most distant
implication. What their Lordships de-
cided was that even if the preference of
the whole blood to the' half-blood does
extend beyond brothers and their sons, on
which no opinion was expressed, it is
confined to sapinda relations of the same
degree of descent from the common an-
cestor.

The question is discussed at great
length 1n the judgment of Ranade, J , in
Vithalrao v Bamrao (3) and we respect-
fully concur in his conclusion that the
exclusion of the half-blood by the whole
blood is confined to the cases of brothers
and their sons The distinction made in
the Mitakshara is between sons of the
same mother and those of another mother,
and this is ordinarily expressed in Eng-
lish 1n the terms whole blood and half-
blood. But neither expression applies
correctly to any but the brothers, not even
to brothers’ sons Neither the son of a
man’s full brother nor his father’s half-
brother is of the same womb as he is, and
the blood common to him and either his
nephew or his father's stepbrother is
only a quarter, not a half

The Mitakshara first lays down the

fundamental rule that

‘“to the nearest snpinda the inheritance next
belongs. ™’

(1) A.LR. 1926 Nag. 21821 N.L.R. 168.

(2) A.LR. 1915 P.C. 81=37 All. 545=42 I.A.
177 (P.C.).

{3) (1900] 24 Bom. 817=2 Bom.L.R. 189.
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Two exceptions are then stated to this

rule The first is that
‘* if there are no uterine brothers, those by a
different mother inherit the estate, ''

that is to say, that if there are uterine
brothers the half-brothers are excluded,
though equal to the full brothers in
sapinde relationship The second excep-
tion is an application of the same rule to

the brothers’ sons It says that
‘“on the failure of brothers also, their sons 1n-
herit 1n the order of their fathers, "’

that is to say that i1f there are not even
half-brothers, the sons of the full brothers
inherit first and in their absence the sons
of the half-brothers

These are two very precisely stated ex-
ceptions to the rule of equal 1nheritance
by all those equal 1n sapinda relationship,
and it would be difficult if not impossible
to extend them further even 1f there were
a principle apparently underlying them
that would seemn to point to the probab:-
lity of such an extension having been 1n-
tended. The principle underlving the
exceptions is probably the matter of pro-
pinquity 1n blood, as Ranade, J, pointed
out 1n the case already mentioned, and
that would not extend them, but anyhow
it seems 1mpossible to imagine any prin-
ciple or theory on which they arc based
that would extend thom

Another apparently insuperable objec-
tion to auy widening of the scope of the
exceptions 1s the question of the limit of
that widening If we are to go beyond the
persons specifically mentioned where are
we to stop? If wo inclyde what may be
called step-uncles, there cin be no reason
for not including the last sapinda and no
reason for stopping at him, we would have
to go on to the end and include all the
gentiles and the most distant kindred,
which is manifestly absurd, if only be-
cause it would be impossihle in practice.
‘We hold that in the Hindu law under the
Mitakshara the preference of the whole
blood to the half-blood 1n 1nheritance is
restricted to the cases of brothers and their
sms only. The plaintiff Lialdas 1s there-
fore equally entitled with his half-brother
Garuddas and his full brother Bajrangdas
to get one-third of the property left by
their nephew Bhagwatdas.

We turn now to the cise of defendant 2
Bajrangdas. It is apparent though it
seems to have escaped observation, that
the only possible result of the success of
his main plea is the dismissal of the suit
He has paid no Court-fees and canno:
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therefore be given a deoreeeven for the
one-third share to which, so far, he ap-
vears entitled He claims the whole of
the property left by Bhagwatdas on the
ground that the ngreement and the decree
of 1901 laid down that it was to be im-
partible and was to pass to the eldest
member of the eldest branch of the family.
Buch an agreement offends against the
law in respect of perpetuities, though it
might possibly be held that Garuddas and
Laldas, being parties to it, would be bound
to make it good so far as they could by
giving up each his one-third share in the
property to Bajrangdas

Biit there was no such agreement The
relevant portion of the petition of com-
promise (Ex P-4), which was reproduced
in the decree, is as follows :

' The villages held by Rumkrishnadas, the
eldest hrother, shall be impartible The villages
held by the defoudants shall be partible. The
villages held by Ram Krishnadas shall not
be divided from generation to generation. The
oldest son of Ramakrishnadas shall alone be
the owner of his villages. "’

Not a word is said of what is to happen
to the villages on the extinction of the
line of Ramkrishnadas, and even if the
agreement were enforceable it is impossi-
ble to imiport into it, as Bajrangdas sug-
gests, a further stipulation that on the
fuilure of heirs in the senior branch of the
family the property should pass to the
next senior branch :

The alternative plea taken by Bajrang-
das was thabt as the present head of the
family he was entitled to get the four vil-
lages that were given to Ramkrishnadas
in that capacity as Jethasi. Tt is men-
tioned in the agreement of 1901 that four
exbra villages were givon to Ramkrishuna-
das as Jethasi, but they are not specified.
Indeed the statement that the excess was
four villages is not correct as he got five
more than Laldas and, as has been said,
the values of two groups of villages are
not in the ratio of their numbers But
there is no evidence whatever of any cus-
tom, or any agreement whereby the extra
portion allotted to the eldest brother in a
family should always pass to the eldest
branch of the family for the time heing,
and such a rule would obviously be im-
yossible to enforce after a very few gene-
rations

For all these reasons the docree of the
lower Court dismissing the suit will ‘be
set aside and in its place a decree will

KHUNNANLAL v. SHRINANDLAL
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issue ordering the defendant Garuddas to
hand over to the plaintiff Lialdas one-third
of all the property that came to him from
Bhagwatdas through Phulkuar Bai and to
pay all the costs incurred by the plaintiff
in both Courts Bajrangdas will pay his
own costs in the suit and in this appeal,
in which the pleader’s fee will be Rs 500,
and his own appeal will be dismissed.
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J.V /R K. Decree modified.
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PRIDEAUX AND KINKHEDE, A. J. Cs.

Khunnanlal and others—Defendants—
Appellants.
v.
Shrinandlal Singhai—Plaintiff—Res-
pondents. .

Second Appeal No. 110 of 1926, Deoi-
ded on 24th September 1928, from decree
of Dist. Judge, Saugor, D/- 12-11-1925.
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% C. P. Tenancy Act (1920), Sch. 2,
Art. 1—Absolute occupancy.

Ao absolute occupancy holding originally
granted for agricultural purposes but which
for long has been utilized for building upon is
still a holding within the meaning of Art. 1.

(P6 C1]

V. Bose and P N. Rudra—for Appel-
lants

G. L. Subhedar and K,V. Deoskar—

for Respondent
Order of Reference

Prideaux, A J C—A question of
considoerable public importance arises in
this appeal It is

' Whether an absolute occupancy holding
originally granted for aricultural purposes but
which for long has been utilized for building
upon 15 still a holding within the meaning of
R. 1, Sch. 2, Tenancy Act of 1920.”

I would ask for a Bench to decide this

question.

Opinion.—We have no hesitation in
finding the question sent to us for decision
in the affirmative It seems to us that once
a field 18 recorded as absolute occupancy,
Sch. 2, Tenancy Act of 1920 would apply
It is here argued that the entry cannot be
treated as conclusive and that it is open
to the plaintif in the present case to
show that the entry is erroneous We
think that as there was no dispute at the
time of making the entry it can only be
presumed to be correct until the contrary
is shown The plaintiff has himself ad-
mitted in the plaint that the land is abso-
lute occupancy and that he is such tenant,
and he nowhere challenges in the present
suit the correctness of the entry Under
these circumstances we must hold that
the land in suit is agricultural land and
governed as such by Art 1, Sch 2, Tenancy
Act It has to be remembered that an
absolute occupancy tenant could not be
ejected for building on his holding unlike
the occupancy tenant Thus there is no
forfeiture of the tenancy right for the
diversion of the land to non-agricultural
purposes and the definition of a holding
is land let for an agricultural purpose

Both sides agree that the field in suit
is recorded as agricultural land, and it
svems to us that until the character of
the land is changed it is subject to the
provisions of the Tenancy Act.

A.L./R Ky Reference answered.

RAM GOPAL v. AMBAPRASAD (Findlay, J C)

1929

* A.I.R. 1929 Nagpur 6
FiNpDLAY, J C.
Bam Gopal—Appellant—Defendant
v

Ambaprasad and others—Plaintitfs—
Respondents

Second Appeal No. 127 of 1927, Deci-
ded on 23rd August 1928, against the
decree of Dist. Judge, Nagpur, D/- 24th
November 1926 in Civil Appeal No. 69 of
1926.

3 (a) C. P. Tenancy Act (1898), S. 46 (5)—

Inclusion of an occupancy field in a mort-
gage-deed along with fields other than occu-
pancy—Genuine and bona fide mistake in its
inadvertent inclusion — Mortgage-deed not
purporting to transfer rights in the occu-
pancy land—Registration of the deed is not
vitiated and the transaction is valid

Inadvertent 1nclusion of an occupancy field
amongst fields, other than occupancy, m =a
mortgage-deed, i1n a case of genuine and bona
fide mistake on the part of the parties to a
mortgage, where the mortgage deed does not
purport to transfer any rights in occupancy
land, docs mnot vitiato the registration of the
doed and does not strike at the root of the
wholo transaction. Its 1nclusion 15 to be trea-
ted merely as a surplusage 4 I R 1928 Nag 1
Dist, Nag. F A. No. 95o0f 1924 and Nag.
Masc. Appeal No. 5 of 1923, Appr. , Nag 8. A.
No 481 of 1918, Hef (P7C1]

(b)) C P. Tenancy Act (1898), S 46 (3)—
Trees standing on s1: —Ownership in cultiva-
ting and other s rights separate from that
in trees—Mortgage of the trees is not illegal.

Whereo property 1n trees 15 separate from
that 1n s4r land 1n which they stand and cul-
tivating and other s rights are separated
from the ownership of such tiees, there is
nothing 1llegal 1n these trees being included 1n
mortgage by the owner of the trees - 4.1 R.
1925 Nagq. 277 Dist. [P 70C2]

(c) Civil P. C. S. 34—Interest pendente lite
at Rs. 1-8 per cent (compound) is not execes-
sive.

Interest allowed at Rs. 1-8-per cent (com-
pound) pendente Iite as stipulated for in mort-
gage-deed i» not excessive. (PBC1]

d) Hindu Law—Legal necessity — Consi-
deration of mortgage be:ing antecedent debts
—Mortgagee need not make enquiry as to
existence of legal necessity.

Where practically the entire consideration
of a mortgage 18 on account of antecedent debt,
there 18 no reason for the mortgagee to make a
further enquiry as to existence of legal neces-
sity. [(PBC1]

S Y. Deshmukh—for Appellant.

W.R Puranik—for Respondents

Judgment.—It is unnecessary to re-
peat the facts of this case, which are
sufficiently clear from the lower Court’s
judgments. The defendant has now come
up on second appeal to this Court The
first point raised is with regard to the
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inclusion of field 9 in the mortgage. That
field is admittedly occupancy and the
finding of the District Judge is that it
was by mistake, described as khudkasht in
the mortgage-deed. I am.not here, there-
fore, concerned with any question of fraud
and the decision in Vyankatesh v Annasa
(1) is not, therefore, to the point. The
question for decision in this connexion is
whether when a field like the one we are
concerned with was, by mistake of the
pobties, shown as, and believed to be,
khudkasht and was included in a mort-
gage in spite of its actually being an oc-
cupancy one, the registration of the mort-
gage was invalid under S. 46, sub-S. (5),
Tenancy Act of 1898 The corres-
ponding point was considered by Hallifax
and Mitchell, A J. Cs, in First Appeal
No 95 of 1924, decided on the 23rd
September 1926, as well as as by Kotval,
A J C,, inhis judgment in Misc Appeal
No 5 of 1923 dated 4th February
1924, and I am so far in agreement with
these decisions. Drake Brockman, J C,
in Second Appeal No 481 of 1918, dated
7th Avril 1919, decided that the language
of S 46, sub-S (5), indicates that the
Registration Officer is not expected by the
legislature to decide as to the sound-
ness of the recitals in a deed presented for
registration From this point of view,
therefore, the present defendant would
have no case in this connexion, for the
mortgage-deed in suit does not purport to
transfer any rights in occupancy land
The case of genuine and bona fide mistake
on the part of both parties to s mortgage
like the present is, however, in my opi-
nion, radically different from that of a
case where fraud exists, or where an at-
tempt is made deliberately to mortgage
occupancy land Here, very obviously a
Fnista.ke occurred aud the inclusion, by
inadvertence, of what was in reality an
dccupancy field seerrs to me a matter to
be treated merely as a surplusage. The
plaintiff-respondents do not claim any
rights with reference to the field in ques-
Jdon and, in those circumstances, I am
wholly unable to accept the defendant-
wppellant's contention that the inadver-
ent inclusion of an occupancy number
amongst the field mortgaged vitiates the
registration of thé deed and strikes at the
root of the whole transaction

An analogous question has been raised
with reference to the trees in suit It has
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Nagpur 7

been urged on behalf of the appellant, on
the strength of the decision in Fakira v.
Ramkisan (2), that the trees are an integ-
ral portion of the holding and that, there-
fore, a8 the s:7 land on which these stood
could not be mortgaged, these trees fell
under the same bar, and the whole deed
was again invalid for this reason a8 &
mortgage It seems to me, however, that,
in the circumstances of the present case,
there is clear evidence on record that the
ownership and possession on the trees
had been divorced from the *sir land in
question. I do not, for one moment, 8c-
cept the dictum of the learned District
Judge that any proprietor is as a matter of
course, entitled to mortgage the trees
standing on his occupancy holding, but,
in the present instance, we have the fol-
lowing « facts The 1ortguge-deed ex-
pressly states that s:r rights are exclu-
ded, the si7 land, on which the trees in
question stood, admittedly does not be-
long to the mortgagor, and the entries in
Exs like D-2 and D-3 go to suggest that,
owing to special circumstances, the pro-
perty in the trees was separate frow that
in the field in which they stood The
cuse is one, in my opinion, in which un-
doubtedly existed the exceptional incident
of the ownership of the trees having been
separated from that land on which they
stood Very clearly in the present case
the cultivating and other rights in str
were expressly excluded from the security
and, in those circumstances, I am wholly
unable to see that there was anything
illegal in these trees having been inclu-
ded in the mortgage-deed

An attempt has been made to urge on
behalf of the appellant that the mort-
gagee in this case made no sufficient en-
quiry as to the legal necessity and as to
the real existence of antecedent debt 1
confess I have been unable to understand
how, in the circumstances, such a conten-
tion can be offered with the slightest hope
of success It is true that by far the ma-
jor part of the consideration was due on
a previous bond of 1915, the balance being
made up of money due for rent and a
small amount of Rs. 17-1-6 paid in cash
for registration expensesand the like.
The bond (P-2) was, however, executed by
the defendant's father and, in the cir-
cumstances of the present case, I see no
reason for doubting that the mortgagee
was not satisfied, on reasonable ground

(1) A.I. R, 1928 Nag. 1=28 N. L. R. 143.

“2) A. 1. R. 1935 Nag. 277=21 N. L. R. 25.



8 Nagpur

that the mortgagor was entitled, in the
interests of his family, to incur the debt
in question The evidence of Bali-
ram P. W. 1 and Atmaram (P. W. 6)
sufficiently establishes this point Very
clearly, practically the entire consi-
deration of the present mortgage was on
account of antecedent debt and, in those
circumstances, I am unable to hold that
there was any reason for the mortgagee
having to make further enquiry as to exis-
tence of legal necessity. In any event, as
I have already pointed out, the previous,
hond (P-2) is on the record, and that debt
had not been satisfied until it was wiped
out by the mortgage-deed in suit

It has also been suggested that there
has been no sufficient proof of attestation
in the present case The plaintiffs exa-
mined not only the scribe of the bond,
Sheikh Ibrahim (P W 4), but also one of
the attesting witnesses, Kisan (P W 5).
The evidence of these witnesses goes to
show that the bond was duly attested by
another man Ramkrishna and clearly, in
the circumstances, there is prima facie
evidence on record of a perfectly satisfac-
tory nature as to the due execution and
attestation of the mortgage-deed in suit
The burden of proving the opposite clearly
had shifted to the defendant and he made
no atlempét to discharge that burden

It has lastly been urged that interest
at the rate of Rs 1-8-per cent, (compound)
should not have been allowed, at any rate
pendente lite The rate of interest is not,
in any way, excessive and there are no
grounds wnatever on which I could inter-
fere 1n this connexion in the way of di-
minishing the iaterest stipulated for in
the mortgage-deed in suit.

The appeal fails on all points and is
dismissed. The appellant must bear the
respondent’s costs Costs in the lower
Courts as alresdy ordered.

AL/RK Appeal dismissed.
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KINKHEDE, A. J.C
Shrikisan—Plaintitf—Appellant.
v

Secretary of State—Defendant — Res-
pondent.

Second Appeal No. 73-B of 1927, De-
cided on 30th August 1928, from decree
of 1st Addl Dist. Judge, Akola, D/- 31st
January 1927, in Civil Appeal No 254 of
1926.

SHRIKISAN v. SBECY. OF STATE (Kinkhede, A J C)
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Limitation Act, S. 5 — Ordinarily High
Court does not interfere with the exercise of
discretion by the lower appellate Court—But
if discretion is judicially unsound, High
Court will interfere — Memo. of appeal ac-
cepted by appellate Court, though filed after
limitation — Delay condoned without suffi-
cient cause—App=al accepted on merifs and
judgment of lower Court a=t aside — High
Court sst aside the appellate Court's judg-
ment and restored that of the lower Court—
Practice—Discretion,

In matters of discretion a Court of second
appeal ought not and ordinarily dozs not intor-
fere with the exorcise of discretion on the part
of the subordinate Courts, but that non-inter-
ference must necessarily be limited to cases
where there 18 sufficient material on racord to
justify the exercise of discretion in any parti-
cular way. Where, however, 1t appears that the
lower appellate Court has oxercised its discre-
fion 1n u Judicially unsound manner without
proper legal materials to support 1ts decision,
the High Court will surely interfere.

(P10C1, 2]

A memo. of appeal was accepted by the ap-
pellate Court after the period of hmitation had
expired, without enquiring into sufficient cause
for condoning the delay in the presentation of
the memo The appeal was accepted on merits
setting aside the docree of the lower Court.

Held : that tha appellate Court acted wrong-
ly 1n entertaining appeal asit had no juris-
diction to touch the decree, and decide the case
on merits on the basia of time-barred memo .
A. I, R, 1917 P. C. 179 and 4. I. 3. 1924 Bom.
399, Ref. : 25 Mad. 166, Foll. [P10C 2]

M. R. Bobde—for Appellant.
G. P. Dick—for Respondent.

Judgment.—This is an appeal by \the
plaintiff, whose swit filed against the
Secretary of State for India-in-Council,
which was decreed by the first Court, has
been dismissed by the lower appellate
Court The first point for consideration
is whether the defendant’s appeal to the
Jower appellate Court was rightly ad-
mitted being within time though filed
seven days beyond time

The judgment of the first Court was
delivered on 24th August 1926 The
copies of the judgment and decree to be
appealed from were applied for on 28th
August 1926, i e, when 27 days out of
the period of 30 days prescribed for filing
the appeal to the Court of the District
Judge were still to the credit of the de-
fendant. The copies were ready on 4th
September 1926 and delivered the same
day. Thus time spent.in obtaining the
copies was eight days. The appeal had,
therefore, to be filed before the -expiry of
the 38th day which fell on 1st October
1926, but as a matter of fact it was in-
stituted on 8th October 1926.
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Along with the memo of appeal, which
purports to bear date 6th October 1926, a
draft of the proposed grounds of appeal
prepared on 7th September 1926, a cover-
ing letter addressed to the Deputy Com-
missioner, Akola, under the same date, and
u true copy of a letter dated 21st Septem-
ber 1926 from the Assistant Secretary to
Government, Liegal Department, to the
Commissioner, Berar, were produced ap-
pii:ently to explain away the delay which
took place 1n the filing of the appeul.
This true copy was ftransmitted by the
Commissioner to the Deputy Commis-
sioner by endorsement dated 29th Sep-
tember 1926, and presumably, it reached
the latter in due course before 4th Octo-
ber 1926 The Deputy Commissioner's
Office forwarded the papers to the Public
Prosecutor, Akola, on 5th October 1926,
and they reached him that very day at
5-30 p m, that is, after the usual Court
hours The 6th and Tth October were
holidays, and hence the appeal was
filed on the 8th The Additional
District Judge held the necessary en-
quiry and called upon the plaintiff to
appear 1n that enquiry to oppose that
application for extension of time under
S. 5, Lim Act Asaresult of that en-
quiry the learned Judge was satisfied as
to the diligence of the Government Plea-
der in the performance of his duty, and
came to the conclusion that the delay was
occasioned when the papers were 1n the
course of transmission from the Legal
Department to the Government Pleader
through the usual media of the offices of
the Commissioner and Deputy Commis-
sioner. This delay remained unexplained.
I think that if efforts had been made to
ﬁnd‘ out the cause of this delay, some re-
levant information could have been secu-
red on the point.

The Commissioner’'s office had des-
patched the papers before the expiry of
the period of limitation, that is, when
there were two days still 'to the credit of
the party appealing, if we go by the date
given in the forwarding endorsement.
Under ordinary circumstances a letter
despatched from Amraoti ought not to
take two days to reach Akola, and if these
papers did as a mabter of fact reach Akola
on or before 1st October 1926, I see no
reason why the same could not have been
handed over immediately to the Govern-
ment Pleader to enable him to file the ap-
peal at once within limitation. The as-
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certainment of the date of receipt of the
papers 1in the Deputy Commissioner’s
office was absolutely necessary, before the
Additional District Judge could exercise
his discretion in the matter of condoning
the delay. The Government Pleader had
in the last line of his forwarding letter to
the Deputy Commissioner, Akola, dist-
inctly mentioned that the appeal will
have to be filed the latest on 29th Sep-
tember 1926 [ have not got before me
anything to show whether any note of
this warning was taken by the Deputy
Commissioner when he forwarded the
papers through the Commissioner to the
Legal Remembrancer's Office, aud whe-
ther he pointed out to the Commissioner
the absolute necessity of securing from
the Legal Department a prompt decision
whether the appeal should, or should not,
be filed and of returning the papers in
sufficiently gool ti<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>