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PREFACE.

A monograph “on the Nature -and Scope of the
Science of Law,” after the valuable works of Austin, Dr.
Holland, Dr. Markby and Sheldon Amos on Jurispru-
dence may seem to many of the rcaders of this book an
unnecessary reiteration. The point of view from which
the subject has been approached in this work is, how-
ever, different from the one taken by the authors above
named. It is, therefore, earnestly hoped that those
who may take the troulde to read this book will please
suspend their judgment till they will have gone
through it.

I am greatly indebted to my friend Mr. M. A, N,
Hydari, Fellow of the University of Bombay, who very
kindly went through the manuseript of this work, and
improved it in many ways, both in matter and in form.

He also very kindly corrceted the proof sheets.
S. KARAMAT HUSEIN,

ALLAHABAD

22nd October 1902,
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PART L

INTRODUCTORY.

1. Those who have studied the valuable works of Austin
and Dr. Holland on Jurisprudence must be familiar with the
subject matters of those works. They must also be familiar
with the fact that Jurisprudence has been defined by Dr. Holland
to be the ‘ Formal Science of Positive Law.’

The above counception of Jurisprudence, considered along
with the matters dealt with in the above works on Jurisprudence.
naturally leads one to infer that the expression the ‘Formal
Science of Positive Law' stands for a well-defined and clear
conception, and that its spherc is co-extcnsive with, or at least
includes, all those subject matters which are dealt with in the
works of Austin and Dr. Holland on Jurisprudence.

2. The following pages aim at examining the legitimacy of
the above inference, with special reference to the exact meanings
to be assigned to the terms Science, Art and Law and to the
phrase ‘ the Science of Law.’ As a preparatory step, a definite
conception of the following terms, as employed in these pages,
is indispensable ==

(a) Proposition.

(b) Scientific knowledge,
(c; Science,

() Art,

(e) Law.

(f) Principle,

(g) Abstract,

(h) General.
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Vagueness in conce‘ption of the terms employed is utterly
foreign to the Scientific method. When our conception of the
terms we employ is inexact, the propositions into the formation
of which the inexact terms enter, express wrong judgments,
In other words the relations of existence, co-existence" or
sequence stated in those propositions may or may not cor-
respond with the objective relations in which those terms
really stand. Such want of correspondence or truth in the
propositions naturally leads to a want of correctness in the
conclusions we draw.

The unsatisfactory results which flow from the employment
of vague terms in ratiocination are analogous to the bad
results which follow when a chemist mixes wrong quantities
of ingredients to produce a compound. To ratiocinate with
inexact terms is to make chemical compounds with unfixed
quantities of elements, or to measure space with an indetermi-

nate foot,

3. Those who have read any book on Logic will have a
clear and distinctidea of the meaning of the term * proposition,’
and it is used in these pages in its logical sense alone. Simply
to refresh the memory of the reader, we quote the following
extracts sho;ving what a ‘ Proposition’ means :—

“The meaning of the proposition, therefore, is, that the
individualthing denoted by the subject, has the attributes con-
noted by the predicate.” (Mill System of Logic, Chap. V, Sec,
4, Vol I, p. 108, sth ed.)

“Judgment expressed in words is a proposition.” (The
Elements of Logic :—Bernard Bosanquet, p. 80.)

“ Existnee . co-existence, sequence, resemblance; one or
oive o tnese is asserted (or denied) in every proposition
which is not merely verbal, This five fold division is an
exhaustive classification of matters-of-fact, of all things that
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can be believed, or tendered for bel’nef; of all the questions
that can be propounded, and all answers that can be returned
to them. Instead of co-existence and sequence, we shall some-
times say, for greater particularity, Order in Place and Order
in Time ; Order in Place being the specific mode of cc;-exist.ence,
not necessary to be more particularly analysed here, wlhile
the mere fact of co-existence, or simultaneousness, may be
classed together with sequence, under the head of Order in
Time.” (Mill. System of Logic, Vol. I, Chap. V, Sec. 6, p. 115,
sth ed.)

4. No definite and clear conception of Scientific Know=
ledge’ is directly needful for the purposes of this work ; .but
as a definite and clear conception of the term ¢ Scientific’ is-
essential for our purposes, and as there exists a close con-
nection between the term ‘Science’ and the expression
‘Scientific Knowledge ’ an extract from Herbert Spencer, which
in a masterly manner explains the nature and characteristics

of scientific knowledge, is given in App. (1).

5. The extract given in App. (1) contains the following
important propositions regarding the nature and characteristics

of ¢ Scientific Knowledge ’: —

(@) Common knowledge and scientific knowledge do not
difter inkind, but only in degree.

(6) The points of identity in nature between "common
knowledge and scientific knowledge are that:—

i—=The mental faculties employed in the acquisition
of both are the same,
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ii—~The mode o: the working of the faculties,empioyed

in both cases, is fundamentally the same.

iii—The object of both orders of knowledge is the same,

viZ, prevision.

(¢) The points of difference between common knowledge

and scientific knowledge are that :—

i— Common knowledge deals with simple and directly
perceived relations among the phenomena in

Nature,

ii— Scientific knowledge deals with such relations
as are complex, indirect and remote from per-

ceplion,

ili—The process by which prevision is acquired in
common knowledge is simple, while the pro-
cess employed in scientific knowledge is

complex.

iv—"In a highly developed scientific knowledge the
prevision is quantitatively exact, which is pos-
sible when the phenomena dealt with are

measurable.

v——Quantitative prevision can only be reached deduct-
ively while induction establishes qualitative

prevision.

6. Having set forth the characteristics of ¢ Scientific Know-
ledge,’ a scientific pro position may be defined as a proposition

which 8xpresses some scientific knowledge, By way of illustration



( 5)

we give here in a note a few exampled of the propositions of
common knowledge and of scientific knowledge.

Common Knowledge.

Apples fall from the tree to the
ground,

C. K.

All bodies fall in vacuum.

C. K.

Water is a compound.

C. K.

Red oxide of mereury is a com-
pound of oXygen and mercurys

C, K.

Lime is & compound of calcium.

C. K.

Hoat melts silver.

Scientific Knowledge,

1. All bodies in nature exert a mutual
attraction upon cach other in wirtue of which
they are continually tending towards each
other.

2. For the same distance the attraction
between bodies is proportional to their
masses.

3. The masses being equal the attraction
varies with the distance, being inversely
proportional to the square of the distances,

S. K.

1. In vacuum all bodies fall with equal
rapidity.

2. The space which a falling body tra-
verses is proportional to the square of the
time during which it has fallen,

3. The velocity acquired by a falling
body is proporticnal to the duration of its
fall.

8. K.

Water is made up of 2 volumes of hydro-
gen for every volume of oxygen, or of 2
parts of hydrogen to 16 parts of oxygen by
weight.

S. K,

108 ounces of red oxide of mercury is
always made up of 100 ounces of metallic
mercury and 8 ouncesby weight of oxygens.

S. K,

56 parts by weight of lime are made up of
16 parts by weight of oxygen and 40 parts
by weight of calcium, ¢

8. K.

Silver melts at 1000,
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7. The exposition of the nature and characteristics of
scientific knowledge in general terms coupled with the particular
examples of scientific knowledge, which have been given in
the note, will, let us hepe, be sufficient to give our readers a

S. K.

When a pencil of solar light passes  Radiant energy is made up of many dif-
through a prism dispersion takes ferent vibrations, some are comparatively

place.

long and are slow in their vibration, others
are Very short and much more rapid. The
short quickly-vibrating waves are most bent
from their straight path by passing into a
different medium, and are therefore said to
be most refrangible, It is evident that if a
beam of radiant energy, in which each ray
corresponds toa definite wave-length, travel-
ling straight on, enters u denser medium, the
separate rays will be spread out like the ribs.
of a fan, thoee of tho shortest waves being
wost turned from the straight line, those of
the longest waves least,

62.—~The spectrum. When the undulations
which come from an intensely vibrating
solid enter a triangular glass prism (Fig 7.
P), through a narrow slit, they are spread
out by refraction and arranged side by side
in perfect order from those of shortest wave-
length, v, to

those of longest, 7, forming a gectrum, The:
waves shorter than c_;ffo’o of an inch have a
peculiar power of affecting certain substance

and producing chemical changos, but they
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clear and exact conception of what sciéntiﬁc knowledge means,
and will, no doubt, enable them to frame a definition of * Science’
for themselves. In order, however, to help them further in
obtaining a definite and clear conception of the term ‘Science’,
we may state that the word ¢Science’ denotes,a complex
conception. Analytically speaking, it consists of several elements,
In the first place, itis a collection of propositions as distinct

have no effect on the senses. The waves
1 1 . .
between g7g55 and zgggo of an inch in length

(v ) affect the sense of sight through the
eye,producing sensations of light and colour,
hence they are termed light-waves. Waves
of longor wave-length set the particles of
bodies in vibration when they fall on them ;
they are invisible to the eye and are known
as heat-waves. The shortest of the light
waves (v) produce the effect of violet light,
longer odes (2) blue, still longer (g) green,
longer yet (y) yellow, and the longest that
produce any effect on the eye () red. Thus
when one looks at a glowing solid body
through a spectroscope, an instrument con-
taining one or more prisms, the colours red,
yellow, green,blue, violet are seen ranged in
a row as in the rainbow (Fié 8 which gives
a detailed view of the range v » in Fig 7),
but the eye sees nothing of the short waves-
length rays beyond the violet, nor of the
relatively long wave-length rays beyond the
red. Still longer wavos can be detected by
their electro-magnetic action. In fact, all
radiation is essentially electro-magnetic.
(The Realm of Nature by H. R. Mill,
pp. 37,38.)
C.K, S. K.

Things have different colours. The light which is produced when waves
of radiant energy corresponding to all or
nearly all the wave-lengths that affect vision
strike the eye together, is whites When
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[} -
from ideas. Secondly, these propositions have all the charac-
teristics of scientific knowledge Thirdly, two or three scientific
propositions do not suffice to make up a Science. There is a
colligation of a larger number of such propositions. Fourtbly,
the grouping of the scientific propositicns is not a promiscudus
cofligation, but is done with special reference either to:—

@) A class of phenomena in Nature; or,

waves of light fall upon any object, someare
absorbed and others are reflected ; the re-
port these reflected rays convey through the
optic nerve to the brain names the colour
of the object. Thus when sunlight falls on
grass the rays whose vibrations produce the
effect of red, yellow, blue, and violet are al-
most all absorbed, their energy being set to
do work in the plant (s. 399),and only those
which produce the sensation of green are sent
Jback to the eye. Similarly when light falls
on a sliced beet-root the yell ow, green, blue,
and violet producing vibrations are absorbed
and only the red-producing rays sent back,
When light falls on a piece of charcoal it is
all absorbed, and as none is reflected the
body appears devoid of light or black. A
sheet of paper, on the other hand, absorbs
very little of the light and reflects white
light as white. The fact that colour comes
from tho light, not from the object, may be
illustrated by sprinkling salt on the wick of
a burning spirit-lamp. The sodium of the
salt gives out light of one wave-length only,
producing the sensation of yellow. In this
light objects which reflect all kinds of light
and those that reflect yellow appear yellow,
but such things as beet-root and grass absorb
all the yellow light and appear black, like
charcoal, which absorbs all light what-
ever, and the most brilliant painting appears
in tones of black and yellow only. (The
Realm of Nature by H. R, Mill, p. 39.)
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(b) A particular end to be achieved by a particular Art.

Thermatics (the Science of Heat) is an example of the first,
That Science deals with the phenomena manifested by the
forrp of energy called heat. It analyses those phenomena and
states the laws of their co-existence, sequence, or dépendence.
Dynamics, Acoustics, Optics and Astronomy belong to the
same species of Science. Each of them deals with a definite
class of phenomena in Nature, and reduces the uniformity of the
relations of co-existence or sequence among those phenomena to
the form of scientific prupositions,

Again, the collection of scientific propositions may bhave
reference not to a class of phenomena in Nature, but to a definite
end to be achieved by an Art. Architectonics, Medicine and
Ethics are examples of this species of Science. Each of them
is a collection of such scientific propositions as form the basis of

a corresponding Art.

The end of the Art of Healing, for example, is to cure diseases.
For the attainment of the said end that Art orders patients to
perform certain voluntary acts, which assume the form of taking
certain drugs, using certain diet and avoiding certain acts. The
rules of conduct involving the above named acts and abstinences,
if rightly framed, are based on the uniformity of the relatjon
of co-existence or sequence between the use of the drugs or
of the articles of food and the acts or abstinences on the one
hand, and health or disease on the other. The uniformity
of connection between health and the lines of conduct prescribed
by the Art of Healing is discovered by observation and
experiment, and is expressed in the shape of scientific
propositions, which furnish a grounu work for the rules of the
Art of Healing, and which are collectively designated the
Science of Medicine. Science may therefore be defined as a
collection of scientific propositions made with reference either
to @ particular class of phenomena in Nature, or to a definite

end to be achieved by an Art.
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8. We have intentionally omitted the phrase ‘ systematically
arranged’ from the definition of ‘ Science.’ Our reason for so
doing is that a systematical arrangement of the subject matters
treated of in a Science forms no essential element of that
Science ; be it a Science which furnishes a ground work for
the rules of an Art, or a Science which formulates the laws of
a particular class of phenomena in Nature.

Herbert Spencer in an essay on ‘the Genesis of Science’
has conclusively shown that there can be no serial arrangement
of the various sciences, and the reasouns given by him for the

above propositicn apply with equal force to the proposition of
one Science.

We have quoted from Herbert Spencer (see App. 2) such
passages as show the absence of seriality among the various
sciences, and proceed to apply his reasons to establish the
absence of seriality among the proposition of one Science.

9. The substance of the extracts given in App. (2), so

far as is necessary for our purposes, may be set forth as
follows : —

(a) We have no warrant for assuming that there is some
. order in which the sciences can be placed.

(b) The notion of a succession or a lineal arrangement
owes its origin to a wrong inference from one of
the laws of the human mind.

(0) That law is, that man is obliged to think in sequence.

rd

(d) Men, in consequence of the above law, have fallen
into the belief that Nature is serial, and that,

therefore, the sciences must bg classifiable in an
order.

{e) The German view that Nature is ‘petrified intelli-
gence,’ and that logical forms are the foundation
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of all things lends support to seriality in Nature ;
but it is not likely that Nature has consulted
the minds of scientific men for arranging its
phenomena.

(f) Sciences are the product of a psychologisal process,
historically displayed, showing the simultaneous
advance in generalization and specialization, and
the increasing' sub-division and re-union of the
sciences.

(g) The mental process by which classification is effected
is a recognition of the likeness or unlikeness of
things, in respect of their size, colour, forwr, weight,
texture, taste, &c., or in respect of their mode of

action.

(k) The same process underlies naming and therefore
language.

(1) The same process underlies reasoning; so that 3
classification isa grouping together of like things,
reasoning is a grouping together of like relations

among things.

(j) The same mental process gives birth to the notion of
equality of things and equality of relations, wherehy
a foundation is laid for the production of Science.

(k) Out of the notions of equality and number, the elements
of quantitative prevision arise.

(l) The above process shows that sciences have not
separately evolved.

10. The arm:ments set forth in the preceding section apply
to any particular arrangement of a body of scientific truths
in which they may be exhibited in a book on one Science. All
the scientific propositions collected in one book, in the first
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place, are not necessarily the product of one mind, and therefore
we have no warrant for stating that the order in which the
scientific propositions have been arrang=d corresponds with the
order in which they were formulated by different minds.
Granting, secondly, that the collection of the scientific
propositiouns, arranged in a definite order in a particular book,
is the product of one mind, there is nothing to show that they
have been arranged in the order in which they were thought
out and formulated. Thirdly, the scientific propositions,
arranged in a particular manner, disclose the relation of co-
existence or sequence among a particular class of phenomena in
Nature, and it is preposterous to hold that those phenomena
were manifested in Nature, in the order in which they have
been expounded in the book. Fourthly, it will be admitted,
on all hands, that one arranger observes certain likeness and
unlikeness among a number of scientific propositions and
arranges them accordingly. Another arranger is quite free to
observe some other likeness and unlikeness in such propositions
and to arrange them differently. Such being the case, an
arrangement is the result of the working of a particular mind,
and is entirely foreign to the scientific propositions which are
arranged.

Again, ifswe call to mind the broad distinction between
Science and Art, which is that the former gives some information
and that the latter requires some action, we shall at once see
that an arrangement or classification, which is concerned with
doing some thing, cannot possibly be placed under the genws
of Science. Correctly speaking, it is an Art, and such being the
case, the position that a systematical arrangement is‘an integral
part of any Science is not tenable.

11.  The reasoos set forth in the preceding sections, let
us hope, are conclusive to show that an arrangement forms no
part of any Science. If, however, we contemplate the order in
which the phenomena in Nature are noticed by man and the
laws of their dependence formulated by him in the form - of
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propositions, the notion of an artificial arrangement amosag
the propositions of one Science tarns out to be a sheer impos~
sibility. The extract from Herbert Spencer given in App. (3)
explains the order in which phenomena are observed and the
laws of their dependence formulated.

The order in which they are observed and their interde-
pendence generalized is ;=

(a) Directoess with which the personal welfare of the
observer is affected by tlie phenomena.

(b) Conspicuousness of the phenomena,

(¢) Frequency, absolute and relative, of the phenomena.
(d) Simplicity of the phenomena.

te Degree of abstractness.

12. Some of the readers of these pages may think that
the truth, that a systematical arrangement of its propositions
is no essential element of a Science, is self-evident, and that
the labour bestowed upan establishing it has been wasted. Such
however is not the case, for one often comes across such
definitions of ‘Science’ as make a systematical arrangement
of its propositions an integral part thereof. The following are
some of such definitions :—

“ Accumulated and established knowledge, which has been systematised
sand formulated with reference to the discovery of general truths or the
operation of general laws ; knowledge classified, and made available in work,
life, or the search of truth ; comprehensive, profound or philosophical know-
ledge.” Science, Webster's Dictionary. )

« With regard to a soience: it has been remarked that the word has been
used in many senses, from ¢ knowledgo arranged and methodical ' to ‘certainty
based on demonstration.’ (Guy Journal of Statistical Society, 1865). For
example, the {ollowing definitions have been given by eminent scisatific men apd
mental philosophers : —

+Science is the knowledge-of many, orderly and methodioally digested and
arranged 80 as to beoomo attainable by ome.' (Bir John Hersobel, Outlines of
Nat, Phil,, p. 18)-
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+Bolence is the consideration of all subjects, whether of & pure or mixed
nature capab'e of being reduced to a measuremeat and calculation,’ (Sedgwiok:
Address to the British, Association.)

‘ A science is a complement of cognition, having in point of form the character
of logical perfection and in point of matter, the character of real truth’ (fir
W-. Hamilton, Lec. oa Logic iis 2.)

The late Professor Wall said that Science might be roughly defined, as ‘any
methodical system which traces an idea or law through the greatest possible
variety of phcnomena for the purposes of knowledge.’ (MS. Note of lecture
taken in 1863). Whilst art might be defined as *any system which brings
togetheér multiplicity of knowledge for one effect.’

N B.- Science is not derivel from, nor is it controllable by, the human
will and is objective,

Art is derived from and controllable by, the human will,and is subjective,
(Abridgment of Adam Smith’s Wealth of Nations by Emerton, p. 864).

Some of the definitions of * Science’ quoted above, it would
seem, have been framed after examining such books on Science
as treat of their subject matter in a systematical order, The
examination of such books lias, by the operation of the law of
association, led the framers of such definitions to think that
a systematical exposition is an integral part of scientific
knowledge.

Rightly understood, a systematical arrangement of the
propositions of a Science, dealing as it does with doing some
thing,is an Art which has for its basis the laws of the working
of the human mind.

Not only the propositions of a Science, but the flora and fauna
of the earth, and the furniture in a house, admit of a systema-
tical arrangement. This fact alone is sufficient to place it
beyond doubt that a systematical arrangement of the propositions
of a Science is not an essential element of that Science; nor
can such an arrangement find a place under the genus of
* Science.” * Nature has not consulted the convenience of book-
making and the orderly arrangement of the laws of a particular
class of phenomena in a book does not correspond with her
exhibition of such phenomena,
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From what we have stated regarding the nature of a
systematical arrangement it must not be inferred that we consider
such an arrangement a worthless artifice. Nothing can be
farther from our mind than such a notion. A systematical
arrangement is of very great utility in many ways, and we
fully appreciate its real value. It materially facilitates the
organisation of the knowledge, conduces to obtain a definite
conception of the points of likeness and unlikeness among
the individuals placed under the classes and sub-classes, helps
the memory, and promotes the progress from common knowledge
towards scientific knowledge. What we feel anxious to impress
upon the minds of the readers of these pages is that :—

(@) A systematical arrangement of the propositions of a
Science forms no integral part of that Science.

(%) A systematical arrangement does not belong to the
genusg of Science.  »

(¢) A systematical arrangement is an Art.

13. The sections dealing with the definition of ‘ Science’
show that :—

(a) When the term * Science’ is employed as a correlative
to ‘Common Knowledge’ it denotes a higher
phase of knowledge, the distinctive features of which
are :—

i—A remoteness from perception of the phenomena
dealt with,

ii—A quantitative exactness of the prevision when
the phenomena are measurable,

(b) When the term ‘ Science’ is used as a currelative to
the term ¢ Art’ it denotes a collection of scientific
propositions which furnishes a basis for the rules of
that particular Art,
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¢) When the term ‘ Science’ is used with relerence to a
particular class of phenomena in Nature, and in
correlation to an ordinary knowledge of such
phenomena, as in the phrases * the Science of Heat’

~or ‘ the Science of Light,’ it means a collection “of

scientific propositions which lay down the laws of
co-existence or sequence among those phenomena.
Metaphorically speaking a Science dealing with a
particular class of phenomena in Nature, consists
of a particular race of scientific propositions ; whilst
a Science correlative to an Art, consists of an army
of Scientific propositions recruited from wvarious
races. One cardinal point regarding ¢Science’
must never be lost sight of. No matter in which
of the three senses above noted the term is
employed it simply gives information regarding a
relation among phenomena, and serves as a guide
to conduct.

14, Having defined Science, and set forth the three senses
in which that term is employed, the next term we have to define
is ¢ Art.’

We find in the New English Dictionary of Murray, the
following among the meanings of the term * Art”’: -

8. A practical application of any 8cience ; a body or system of rules serving
to facilitate the carrying out of certain principles. In this sense often contrarted
with Science. 1489 CAXTOR Faytes of Armesl. i. 3, Emonge thother noble artes
and sciences. o. 1538 8TARKEY England 11 i. 160, Soholes in euery Arte,
syence and craft, 1688 FRAUNCE, Lamiers log, 1.i.6. An artis a methodical
disposition of true and coherent preceptes, for the more easie perceiving and better
remembering the same. 1599 SHAKS. Hen, v. 1.i. 61. So that the arte and
Practique part of Life must be the mistresse to this Theorique, 172¢ WATTS
Zogic, 11. iie ¢. 9. Thie is the most remarkable distinction between an Art and a
Science, vis.,, the one refers chiefly to practice. tha other to speculation.
1825 BENTHAM Ration. Reward, 204, Correspondent......to every Art, there
is at least one branch of Science ; correspondent to every branch of rcience, thers
i at least one branch of art, 1862 M, CuLLOCH Dict, Comm, 449, Agriculture
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is little known as a Soience in any part of America, and, but imperfectly
understood as an Art, 1870, Jevous Elem. Logies i, 7, A Science teaches us
to know and an Art to do). The New English Dictionary, an Historical Prinoiples
by Murray, Vol. I, Arts,)

Other extracts given in App. (4) well gpecify the nature of
*Art’ and the characteristics which distinguish it from*¢ Science.’

15. The extracts given in the appendices regarding the
connotations of the terms Science and Art establish that :—

(@) A Science®* is a collection of propositions, which
express scientific knowledge, regarding existence,
co-existence, sequence or resemblance among
phenomena.

*8ir Frederiok Pollook has written an Essay on ‘the Science of Case Law’
and in that Essay we find the following passages :—

““ The state of English casc law as a whole might be not unfairly desoribed as
ohaos tempered by Fisher's Digest. Hence®it is assumed by a not unnatoral
fallacy that there must have been something bungling and unscientific in the
operation by which the results themselves were produced. What we now seek
is to show that these operations have a truly scientifio character, and that
English case law may fairly claim kinred with the inductive sciences.

«The ultimate object of natural Science is to predict events —to say with
approximate accuracy what will happen under given eonditions. Every special
department of Science occupizs itself with predicting events of a particular
kind., Note also that cach Science occupies itselt «nly with those condltions
which aro material for its own purposes. The obj ct of legal Science, as we
here understand it, is likewise to predict events. The particular kind of events
it seeks to predict are the decisions of courts of justice. Like the other sciences,
it selects its own set of conditions to deal with. Let us consider for a moment
an cvent which has both physical and legal consequences. If A strikes B,
then the cffect of the blow on B's equilibrium is a matter of mechanics ; the
effect on his organism is a matter of physiolegy ; the effcet giving bim a right
of action is a matter of law. For the scientitic examination of the eventsin
each of these several mspects we want to kuow and to deal with the several
appropriate sets of conditions and those only ; thus if B struck A ﬁrst this is
irrelevant to the mechanical question: but relevant to the legal questmn The
legal result is as definite aud capable of prediction as citber of the mechanical
or the physiological one ; the needful thing in each oase is that the right seb of
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{b) An Artisa collection of the rules of conduct for the
attainment of an end.

(¢) A Science has reference to knowing ; an Art to doing.
(d) Science gives information ; Art requires action. *

(¢) The information furnished by Science serves to guide
conduct.

conditions be rightly observed. 8o far, then, natural Science and legal Science
aim at like objeots. Let us go on to consider the likeness of means by which
those objects are accomplished.

« In natural Science we need an all-embracing fundamental assumption before
we can take any step towards prediction ; in other words, before we can have
any Science at all. This assumption is that nature is uniform. We act on
the belief that whenever the same conditions are repeated thcy will give the
same result: and we refuse to entertain any supposition to the contrary. How
we came by this axiom of the uniformity of nature or whether it can be justified,
otherwise than by its results, we have not now to ask : all we nced remark
iv its place as the corner-stone of $cience. It is plain that without it we could
make no use of past experience.

« Turning now to legal Bcience we find that an assumption of the same kind
is no less needed: In order to prediet physical resultss we must suppose
that the same thinz always happens under the same conditions ; and in the
same way, in order to predict legal results, we must suppose that the same
decision is always given on the same facts. We must have a fundamental axiom
of the uniformity of law corresponding to the fundamental axiom of the
uniformity of nature.” (Essays in Jurisprudence and Ethics, pp. 238-39).

‘ We have now seen that case-law has a scientific aim, namely, the prediction
of events by means of past experience, and that the possibility of such
prediotion rests, a8 in other sciences, on a fundamental assumption of unifofmity,
We have seen algo that in the 8cienee of Law, this assumption is a conventional
one—that is to say, one which it ‘s in our own power to make approximately
Vrue, and how that purpose is served by some of the most characteristic parts of
nur legal system. Let us now continue the parallel between the method

of case law wnd scientific method in general,” (Essays in Jurisprudence and
Ethics, p. 216.)

.

The utmost that the passages, already quoted, can establish is that by
impressing the phemomena of case-law with the stamp of a conventional
uniformity, namely, that the eame decision is always given on the same faots,
certain logal results may be predicteds just as certain physical reaults may
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16. Notwithstanding the fact that Ccience and Art relate
to distinct departments of human activity, they are intimately
connected with each other, and are mutually interdependent.
Their connection and interdependence are in fact adumbrations
of the connection and interdependence between the human
body and the human mind. It is within the prouvince of a
Science to set forth the uniform relation of co-existence or
sequence between certain acts as causes and certain results
as effects. And it is the function of an Art to order those
acts to be done if the attainment of those ends is a desider-
atum. Spencer has beautifully set forth the interdependence
of Sciences and Arts in his Essay on the Genesis of Science.

(See App. 4-a).

Any body, who will take the trouble to observe, will find
that the interdependence between Sciences and Arts is so close
that almost all the comforts and convenience of our daily
life owe their origin to the application of the formerto the
latter. The hydraulic press, whereby a man acting with a
force of 10 pounds may transmit a force of 30,000 pounds
or more, is the result of the application of the law that pressure
exerted anywhere upon a liquid is transmitted undiminished in
all directions and acts with the same force on all equal
surfaces and in a direction at right angles to those surfaces.

be predicted regarding the phenomena of Nature,and that the method followed
for predicting such legal results is paralle] to the mecthod followed in the
physical sciences: The above facts, if grunted, can only show that the phenomena
of case-law may, by a convention, be made to claim kinship with the phenomena
in Nature, and that the student of the phenomena of case-law may be ‘made to
proceed on the assumption of the uniformity of connection between ocertain
conditions and certain legal results, and may, by following the acientific method
be made to prediot that given a certain set of conditions, certain legal results
will follow, These facts if established cannot prove that English casé-law
is a Bolence and ‘may fairly claim kindship with the inductive sciences,’
" English cagse-law: as a products can only be regarded. either as a collection of
the rules of the Art of Positive Law made by judges. or as a sub-group of the
Phenomena of Positive Law. Inthe former oase it is an Art, and in the latter
it is only a group of phenomena.
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Alcoholometers, lactometers, &c., owe their origin to the
knowledge of the specific gravity of different things, which
knowledge is the outcome of the law that a body immersed
in a liquid loses a part of its weight equal to the weight of the
displaced liquid. Thermometers, barometers, steam-enginues,
ice-machines, telescopes, microscopes, photographic imple-
ments, telegraphic machines, telephones and phonographs
each and all are the result of the application of Science to
Art,

16. Law,* meaning of course thereby a rule of Positive
Law, is defined by Dr. Holland as *““a general rule of external
human action enforced by a sovereign political authority.”
(Holl, Juris. p. 36, 3trd ed) As the above definition is based
on the views of Austin concerning ‘ Law, it is desirable to
quote certain passages from his Lectures on Jurisprudence
which furnish materials for the above definition,

¢ Laws or rules, properly so-called, are a species of commands” (p. 80, 4th
ed-)

“1f you express or intimate a wish that I shall do or forbear from some
act, and if you will visit we with an evil in case I comply not with your
wish, the expression or intimation of your wish is & command.” (p. 91 ).

“Now whero it obiiges generally to acts or forbearances of a class, a
command is a law or rule, but where it obliges to a specific act or for-
bearance, or to acts and forbearances which it determines specifically or
individually, a command is occasional or particalar.” (p.95.)

‘A law is a command which obliges a person or persons. But as contra-
distinguished or oppused to an occasional or particular command, a law is a

e A recent Amerioan author defines law as follows : — ‘

«What is law? Law ias tbe will of the state concerning the civic conduet
ot 'tboso under its authority, This will may be more or léss formally expressed :
it may speak either in custom or in specific enactment. Law, may moreover,
be the will either of a primitive family community such as we see in the
earliost periods of history, or a highly organised, fully self-conscious state ,such as
those of our own day, Bub for the existenoe of law there is needed in all
eases alike : (1) an orgamic community capable of having a will of its own
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command which obliges a person or persons, and obliges generally to acts or
forbearances of a class.”” (p. 98).

“Every Positive Law, or every law simply and strictly so-called, is set by
a sovereign person, or & sovereign body of persons, to a member or members
of the independent political society wherein that person or body is sovereign or
supreme. "' ( p. 226).

The elements which the analysis of a rule of Positive Law
according to the passages quoted above from Austin yields
are 1=

(1) An expression of a desire :

(2) By a sovereign :*

(3) Addressed to his subjects:

t4) To do or forbear from some act:
(5) Geanerally :

and (2) some clearly recognized body of rules to which that community has,
whether by cuatom or enactment, given life, character, and effectiveness,
Law is that portion of the established thqught and habit whigh has gained
distinct and formal recognition in the shape of uniform rules backed by the
authority and power of Governuent. The nature of each state, therefore, will
be reflected in its law ; in its law too will appear the functions with which
it charges itself ; and in its law will it be possible to read its history.”” (The
Btate by W. Wilson, Pb. D., LL. D,, p. 686.)

Regarding the analytical account of law the same autbor says :—'‘In thought
of the analytical school every lawis a command, an order issued by a superior
to an inferior, Every Positive Law is ¢ set by a sovereign persons or sovgreign
body of persovs: to a member or members of the independent political socicty
wherein that person, or body of persons, is sovereign or superior,’ In its terms.
manifestly, such an analysis applies ouly to times when the will of the state
is always spoken by a definite authority ; not with the voice of custom, whioh
proc.eedn no one knows whence ; not with the voice of religions which speaks to
the conscience as well as to the outward life, and whose sanctions are derived
from the unseen power of a supernataral being; nor yet with the voice of
soientific discassion whose authors have no authority except that of clear
reason ; but with the distinct accents of command, with the voice of ‘the
Judge and the Legislator.” (The State by W. Wilson, Sec. 1468, p. 609.)

The conception of Positive Law set forth in the above extradtsis akin to
the conception of that term formed by Austin or Holland.

*According to Dr. Holland, one of the elements in Austin’s analysis of
command is “a desire conceived by onc rational being] that another rational
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(6) The expression: involving a determination on tht part
of the sovereign to visit non-compliance with a punishment.

There is a serious omission in the analysis of a rule of
Positive Law as it stands. Inspite of the statement that
a sovereign desires his subjects to do certain voluntary acts,
no notice i8 taken of the end, proximate or ultimate, for
which those acts are desired to be done, The theory of the
unlimited power of a sovereign seems to have carried Austin
so far away from noticing real facts, that he has, in his analysis
of a rule of Positive Law, entirely ignored the element which.
differentiates voluntary acts from non-voluntary acts, namely,
the end for the attainment of which the sovereign commands
his subjects to do, or forbear from some acts, generally.
Such a serious omission, by Austin, must not lead any of
the readers of these pages to infer that the rules of Positive
Law require voluntary acts to be done invain. Nothing can
be more absurd than to allege that voluntary acts are ordered
to be done, and yet they are ordered for no purpose. Such
a proposition is a contradiction in terms,

To do it for the attainment of an end, is the essence of a
voluntary act, and if it is done not as a means towards an end,
it ceases to be a voluntary act. Opinions may differ as to the
end.for the attainment of which the rules of Positive Law
order some voluntary acts to be done ; but all must admit that
the voluntary acts ordered by the rules of Positive Law do
aim at some important end, Later on we shall have to set

beicg shoald do or forbears p. 78, 3rd ed.” In the case of a rule of Positive
Law the above element will be forthcoming only when one sifigle person is
the sovereign in a nation, and the theory is that the supreme political power
veste in him as a principal and not as a representative of the nation; for
when the theory is that the supreme political power vests in a body of persons
the juristic sovereign loses sentiency and along with it rationality, Similarly
if the theory is that the supreme political power resides in the nalion, and tha$
the monarch represents the aggregate of political units, the rules of Positive
Law are not his will but the metaphorical will of the aggregate.
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forth the ends aimed at by the rules of Positive Law, suffice
it here to state thatthe ends aimed at by these rules are so
important that the entire political power possessed by a nation
is employed to secure obedience to those rules, and that a
trangression against them often deprives tiie trangressor of his
life and property. Had there been no end to be .attained by
the acts ordered by the rules of Positive Law, why should they
have proceeded from a sovereign ? why should they have been
addressed to his subjects only? and why should obedience
thereto have been secured by a punishment?

17. Having commented upon the analysis of a rule of
Positive Law by Austin we have, next, to consider under which
of the two departments of human activity the aggregate of such
rules falls. In other words, is the aggregate of the rules of
Positive Law a * Science” or an ‘Art’ P

It is & truism to state that every rule of Positive Law
requires some voluntary act or acts'to be done. The primary
object of a rule of Positive Law, evidently, is that the person
to whom the command is addressed should do some act. A rule
of Positive Law is not formulated witha view that a person
addressed should get some tnformation regarding the relation
of co-existence or sequence among the phenomena in Nature.
Each of the rules of Positive Law, to borrow the phraseology
of the Arabic Grammar, belongs to the category of insha
(declaration) and not to that of khabar (information). Such
being the case it is clear that the rules of Positive Law cannot
be placed under the genus of ‘Science’ Not falling under
the genus of ¢ Science,’ we have to see if the rules of Positive
Law can be regarded as a species of the genus which comprises
all the rules of Art. A careful examination of the nature
of the rules of Positive Law clearly shows that all the essentials
of the rules of an Art are to be found in every rule of Positive
Law ;=

(a) Every rule of Art in common with every rule of
Positive Law requires some voluntary acts to be
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done. So "far, therefore, they are identical in
nature,

(b) Then again every rule of Art requires certain acts
to be done for the attainment of certain ends, and
we have already shown that every rule of Positive
Law also aims at the attainment of an important
end. Thus in this essential trait also the rules of
Positive Law and the rules of Art are identical.

(¢) Besides the above two essentials, the rules of other arts
possess in common with the rules of Positive Law
the characteristic of being general commands
relating to courses of conduct as opposed to special
orders which enjoin particular actions,

(d) The former have also common with the latter the
characteristic of being addressed to a rational being
and proceeding from another rational being.

(¢) And last but not least, the rules of Positive Law
are not merely arbitrary commands of an unreason-
able despot, given for the performance of certain
voluntary acts, which have no bearing on the
welfare of the nation. They, in fact, are the
dictates of the experience, organised and unorga-
nised, regarding the necessary connection between
those acts and the welfare of the nation, or a balance
of gain in favour of life, individualand collective ;
and are expressed by one who can enforce
obedience thereto. That being soys the rules of
Positive Law are like the rules of other arts based
on the necessary connection between conduct and
consequences.

So far regarding the points of similarity between the rules
of Positive Law, and the rules of any other Art, Besides
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having the above points of similarity in substance the rules of
Positive Law are similar to the rules of other Arts in the form of
expression. A rule of Positive Law like a rule of any other Art,
being a declaration and not an information, is expressed in the
imperative mood. The typical form of a rule of conduct, be
it of Positive Law or of any other Art, is ¢ Do this act.’

The proposition ¢ Performance of such an act is ordered’
may be said to be another form of expressing the same thing.
Strictly speaking, however, such is not the case, As a
proposition does not create a relation between two terms, but
only gives information about the relation which already
exists between them, the proposition ‘ Performance of such an
act is ordered,’ presupposes that a command has already been
given, and in consequence thereof a relation between *‘ Perfor-
mance of such an act’ and ‘ordered’ has come into existence.
That being so, it is illogical to say that the command ¢ Do this
act’ and the proposition ¢ Performnce of such an act is
ordered,’ express the one and the same thing, The former
expresses no relation ; but creates a relation, and the latter
gives information regarding the relation which has been
created by the command and in this way embodies the result of
the command.

Supposing, however, that instead of expressing an existing
relation we employ a proposition to create a relation and thus
make it perfcrm the function of a command we gain nothing.
We, in the first place, put in so many words what the nature of
a command involves, Secondly, we transform the acts
commanded into the form of a subject and then predicate of
such subject by the object ‘ordered’ Thirdly, the object
‘ordered’ is the common object which all the propositions
containing the rules of positive law must have as one of their

terms. (1) .

(1) Dr. Holland bolds that :—
“ Every law is a proposition announcing the will of the State, and implying

if not oxpressing, that the State will give effect only to acts which are

4
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[y
Agreeing with the rules of other Arts in the above characte-
ristics, the rules of Positive Law differ from them in :—

(@) The source from which they emanate.
() The persons to whom they are addressed.

(¢) The extrinsic punishment whereby obedience thereto
is attempted to be secured.

For the rules of other Arts no specific source is requisite.
Any one who may have observed the relation of causation
between certain voluntary acts and certain results, may frame a
set of the rules of Art, for the attainment of certain results; but
the rules of Positive Law must proceed from one specific
source: the source which represents the collective political

in accordance with its will, so announced, while it will punish, or at least visit
with nullity, any acts of a contrary character.” (p. 74).

To call a rule of Positive Law or of any other Art a «proposition’ is more
than we can comprehend., To twist the rules of Positive Law into the forms of
propositions is, presumably due to Austin’s notion that declaratory laws, laws
abrogating or repealingexisting laws, and inperfect laws are not imperative ;
and to certain criticism by Frederic Harrison. There can, however, be no doubt,
that all the cases stated by Austin, and Harrison can be casily turned into
an imperative form Mr, Harrison himself has admitted it. Our opinion in
this respect is shared by Dr. Markby who says :—

‘¢ Austin considers that there are two other objects included within the
province of jurisprudence and called laws, which are, nevertheless not
commands, namely, declaratory laws, and laws which repeal laws, But, asit
scems to me, everysuch law, if it is addressed by the sovereign one or number
to its subjects generally, is a signification of desire and is imperative, falls under
Austin’s conception of law ; though it may only be a complete law, that is,
a complete command, when taken in connexion with some other signification
of desire. There are, no doubt, cases in whioh it is gomewhat' tedious to work
out the ways by which a particular form of expression may be brought under
this conception, bué I am not awarc of any cases in which the difficulty is
insurmountables” (1)

o “ ﬁlr. Frederic Harrison gives a number of such cages in an article in the
Fortnightly Review, No, 148, N. §,, p. 684. But he adds (p. 687), I am far
from saying that Austin’s analysis of law cannot be applied to all these cases.”
(Tue * Elements,of Law’ by William Markby, p, 2.)
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power of a nation, aud which is termed ‘sovereign,’ By
proceeding from a sovereign we mean that he commands those
rules to be followed by his subjects irrespective of their being
framed by him or by some one for him,

Further, the rules of Positive Law are addressed only to the
subjects of a sovereign, while the rules of any other Art are
addressed to all persons, who may have a desire to attain the
end, which the acts required by the rules are calculated to
achieve. It may be observed that, if looked at from one stand
point, even this distinction disappears; for in the case of the
various Artstoo, the rules vary with the persons according
to the variation in the objects to which the latter address
themselves.

Again, it is the characteristic of the rules of Positive Law
that obedience to them is sought through an extrinsic punish-
ment. In the case of the rules of other Arts the only
consequence, to which non-compliance leads, is the failure to
attain the end aimed at by the rules; but in the case of the
rules of Positive Law, disobedience thereto is followed by a
punishment. This is due to the fact that disregard of the
rules of Positive Law (when rightly framed) brings about
disastrous consequences, and that the persons to whom they
are directed cannot, in many instances, see for themse'ves
that compliance with those rules is essential for complete
life, when it is lived in a state of co-operation.

The above three points of dissimilarity are no doubt, the
characteristics, whereby the rules of Positive Law are to be
distinguished from the rules of other Arts. None of them,
however, can take the rules of Positive Law out of the genus of
¢ Art, and put them under the genus of ‘ Science” The mere
fact that a rule of Positive Law must emanate from a sdvereign,
cannot so alter its nature as to transform it from doing some
act into knowing some fact, In the same way the fact that
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it is directed to a particdiar class of persons, or that obedience
thereto is attempted to be secured by a punishment, cannot
change the nature of a rule of Positive Law. A master may
secure compliance with the rules of an Art, by punishing his
apprentices; but this process will not, in any imaginable
manner, place those rules within the category of ‘Science.”
Looking at the rules of Positive Law, from the standpoint of
the executive government, a sovereign is not only the source
of the rules of Positive Law, but also an infallible source, in
the sense that the rules of Positive Law promulgated by him
must be obeyed, and that for the time being they are the only
standard of right and wrong within the sphere of that
portion of conduct, which is regulated by Positive Law:
speaking, however, sociologically, the position of a sovereign
towards the rules of Fositive Law is exactly the same as that
of any other author in respect of the rules of an Art framed
by him. ,

Each of them gives expression to what he according to his
own light finds in Nature :-—

“And that a system of laws enacting restrictions on conduct, and
punishments for breaking them is a nataral product of human life carried
on under social conditions, is shown by the fact that in numerous nations
composed of various types of mankind, similar actions, similarly regarded
as trespasses, have been similarly forbidden.” (Justice, Spencer, Sec. 14,
p- 21.)

“Many times, and in various ways, we have seen that rights truly so
called, originate from the laws of life as cairied on in the associated state.
The social arrangements may be such as fully recognize them, or such
as ignore them in greater or smaller degrees. The socigl arrangements
cannot create them, but can simply conform to them or not conform to
them, Such parts of the social arrangements as make up what we call
government, are instrumental to the maintenance of rights, here in great
measure and there in small measure; but in whatever measure, they are
simply instrumental, and whatever they have in them which may be called
right must be so called only in virtue of their efficiency in maintaining
rights,”” (Justice, Spencer, S. 98, p. 176.)
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!3.' Accepting the position that Positive Law is an Art,
and that its rules invariably order some vcluntary acts to be
done for the attainment of some end, the question arises as to
how the definitions of such legal terms as murder, forgery,
confract, mortgage, rent, &c., are to be regarded? Are they
forms of commands to do some voluntary act, or do they fall
outside the rank of the rules of Positive Law? The definition
of a legal term only serves to give the subjects of a sovereign
an exact coneeption of that term and does in no way order
any act to be done. It is therefore evident that the definitions
of legal terms fall within the province of knowing, and cannot
be regarded as rules of Positive Law. Figuratively speaking
they are to Positive Law what measurement is to the exact
sciences. Such definitions may fitly find a place in the
Science of Law,

19. There still remains the question raised in section (16)
as to what is the ultimate and the psoximate end of Positive
Law?

If a single individual is placed in a physical environment,
he, in order to preserve his life, will have to do certain acts and
to abstain from others. In other words he will follow a set of
rules regulating his conduct. Those rules will be based on
the laws of life as carried on in that physical environment.
Such rules, however, will not be the rules of Positive Law. *

Again if a large number of individuals happens to live in
a particular physical environment, and those individuals, for
the preservation of their lives, adjust their acts, independently
of one another, to the co-existences and sequences in the
environment, they follow a set of rules derived from the laws of
life as carried on in their environment. Such rules, like the
rules in the case of one individual placed in a physical environ-
ment, are not the rules of Positive Law. ’

The reason why the rules of conduct in either of the
above two examples are not the rules of Positive Law is to be
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found in the absence &f co-operation in those cases. There
can be no rules of Positive Law without co-operation among
the units of a nation; but when people unite and begin to
co-operate the germs of a nation, of sovereignty, and of
Positive Law begin to show themselves. Sociologically
speaking co-operation, which is the direct cause of the birth
of the rules of Positive Law, bifurcates in the course of evolution
into ;:—

i—Coercive co-operation, and

ii=Voluntary co-operation.

The first kind of co-operation produces, in a nation or body
politic, the regulative organ called ‘the sovereign,” which in
the discharge of its functions promulgates the rules of Positive

Law.

The following may be deemed as the history of the genesis
of the rules of Positive Law, When a people unites to
co-operate, in order to enjoy complete life individually and
collectively, a necessity for definite lines of action, in particular
relations of co-operation, for the units of the body politic, is
felt; for in the absence of fixed lines of action, to be pursued
by the co-operating units of a nation, disorder and confusion
reign supreme, The energies of each of the members of the
body politic, instead of acting harmoniously on one point, in
order to add to the collective power of that body, and thus
to help in gaining complete life for himself and for others,. act
in conflicting directions, and reduce the national power for
gaining complete life to zero. If one man can lift a stone of
100 pounds, it is a question of Arithmetic that 100 such men
will be able to lift a stone of ten thousand pounds, provided
their uni'ged powers operate in the same direction. If, however,
twenty of them, instead of lifting pull the stone down while
the rest, .., 8o, are lifting it, the lifting will be impossible.
What happens in the simplest form in the above case, takes
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place in one of the most complex forms in a npation, in the
absence of co-operation. In order to meet the above necessity,
the body politic evolves a regulative organ, which is called
‘ the sovereign,” and which, by means of the rules of Positive
Law, specifies definite lines of conduct, for such units as
occupy distinct relations of co-operation in the nation. For
instance it fixes definite lines of conduct for masters, for
servants, for husbands, for wives, for vendors, for vendees, for
others than the owners of a property with reference to that
property, for promisors, for promisees, and the like. Such
rules of Positive Law, in the constitution of things themselves,
have, if rightly framed, for their basis the laws of life, when it
is carried on in the associated state; or in other words have
their foundations laid in the very nature of man and constitution
of things.

From the above outline of the history of the c¢reation of the
rules of Positive Law, it is manifes® that the prozimate end of
the rules of Positive Law is the harmonious co-operation
among the units of a nation, and that its wultimate end is the
attainment of complete life when it is carried on in the
associated state.

21. The substance of what has been set forth regarding
 Positive Law’ may be summed up as follows : —

.

(w) Positive Law is an Art.

(b) Rules of Positive Law are commands and not
propositions,

(¢) Rules of Positive Law are based on the connection
between our acts and our life,

(d) The characteristics which distinguish the rules of
Positive Law from the rules of other Arts are
thates

i=—They proceed from the sovereign political authority.
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ii—They are addressed to the subjects of the
sovereign,

iii—~They have an extrinsic consequence to secure
obedience to them.
(e) The proximate end of the rules of Positive Law is
harmonious co-operation.

(f) The ultimate end of the rules of Positive Law is
complete life (individual and collective),

20. As co-operation gives rise to nations, to sovereignty,
and to law, some of the readers of these pages may feel inclined
to know some thing about such an important sociological
factor, and for the benefit of such readers we give in App. (5)
an extract from Herbert Spﬁncer dealing with co-operation.

21. The term ‘Law’ so far has been used to denote a rule
of Positive Liaw. To that sense, however, such use is not
limited. Besides denoting a rule of human action, the term
law denotes a proposition concerning human knowledge. When
employed in the latter sense the characteristics, which distingu-
ish the propositions called ‘ Laws’ from other propositions,
is that they are such propositions as state the uniform relation
of co-existence or sequence among phenomena with qualitative
and quantitative exactness, or with qualitative exactness alone.
For distinguishing the scientific propositions called ¢ Law'’
from the rules of external human action which are also called
¢ Laws,’ such propositions may be termed the ¢ Laws of Nature.’
These must not be confounded with the ‘Law of Nature’ of
the Roman jurists, which according to Dr. Holland is “that
portion of morality which supplies the more important and
universal rules for the governance of the outward acts of
mankind,” (page 28). The commands of a sovereign called
laws may be termed the ‘ Laws of the State.’
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22. When a word is used to denote more than one meaning,
some analogy among such meanings is essential. There
must be some common element linking those meanings together
which leads to the application of the same word to denote
each’ of them. That being so the analogy betweenecthe rules
of human action called laws, and the propositions of science
which are also called laws, has been discussed by eminent
authors (eide Appendix 6.)

The points discussed regarding the analogy between the
Laws of the State and the Laws of Nature are :—

(1) What is the common element between them ?

(2) Which of the two coaceptions was first denoted by
the word ¢ Law’?

So far as we are able to judge certain wniformity, t.e.,
the connection of sequence between %two things or to sets of
things, is the common element on which the application of the
term law to both conceptions is based. In the Laws of Nature
there is a perfect uniformity in certain events called effects
due to their causes. In the Laws of the State, there is an
imperfect wuniformity in certain human actions due to the
general commands of a sovereign. The uniformity in the
former case is perfect as the causes are efficient, in the latter
it is imperfect, because the general commands are not the
efficient causes of the human actions which they aim to regulate,

The connection of sequence or uniformity has not been
expressed. in- 80-many words in any of the passages quoted in
Appendix (6). Austin speaks of ‘a slender analogy’ but does
not specify it. Dr. Holland &lso is not specific about it, but we
may infer from his use of the word ‘regularity,’ or ¢ method’
that he deems the uniformity. to be the common element.
Professor Pollock, in clear terms,. points . out-that common
element in the Laws of the State is the connection between
the command and the obedience. He also points out that,

5
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according ‘to Professér Huxley, the common element is the
connection between the breach and the punishment. Sir H.
S. Maine says that “ fromthe point of view of the jurist law
is only associated with order through the necessary condition
of every true law that it must prescribe, a class of acts ot
omissions$ or a number of acts or omissions determined general-

ly,” ( page. 375).

‘“Have laws always been ‘characterised by that generality
which it is said alone connects them with physical laws ot
general formulas describing the facts of nature ? (375).”

Here instead of the wniformity or the connection of
sequence we find generality to be the common element. If
the learned author means by genmerality the wuwiformity, the
change becomes mere verbal. If, however, generality means
something else it cannot be the common element ; for all the
propositions of Science which are called laws are not general
propositions. Some of them are abstract but not general.
Regarding the Laws of the State we may also say that they
prescribe a conception which may be found in all the individuals
of a species. To say that they prescribe the aggregate of the
individuals of a species passes our humble comprehension.
(See Appendix 7).

‘Wilson speaking of the analogy between the Laws of the
State and the Laws of Nature says: *“ In the one set of laws' as
in the other there is, it would seem, a uniform prescription as
to the operation of the forces that make for life.”” We confess
that we are unable to comprehend the exact import of the
passage, (

It must be borne in mind that the connection of sequence
in the Laws of the State, as we have already pointed out, is
merely 4ccidental. The connection between a breach and its
punishment, admitting it to be a sequence, in the Taws of
the State is fitful. A breach as often goes without pqnishinent
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as not. Again punishments are conveational, and eéxtrinsic,
and are not inherent in- the nature of the rules of Positive
Law. Lastly the connection in the case of punishment is
confined to the rules® of Positive Law and cannot be traced in
the rules of other Arts.

In tracing the connection between the general commands
and the acts- done in obedience to such commands, we have
regarded the acts as the effects of the commands, There is,
however, an entirely different standpoint. We may. regard
those acts as causes, and the good or evil consequences- thereof
on life, when it is carried on.in co-operation, as effects. That
connection will- be as constant as the connection stated in the
case of the Laws of Nature. The constant connection between-
acts as causes, prescribed by the rules of Positive Law, and:
their effects on life as effects does not, however, seem to be the
common element which led to the application of the word: law to.
the rules of Positive Law. ’

23. Regarding priority Dr. Holland is of opinion that the
word law originally denoted ‘“a command prescribing a course
of action, disobedience to which will be punished,” and that
‘ from this vague original use of the term has arisen the large
development of uses.” Protessor Pollock may be deemed to
share the same opinion. Sir H, S, Maine, however, is .of
opinion that  the statement that in all languages las primarily.
means the command of a sovereign, and has been applied
derivatively to the orderly sequence of Nature, is extremely
difficult of verification.”

We are not in a position to decide which of the two
opinions. is correct. Granting, however, that the word * Law’
primarily denoted a command, and that its application to the
order in Nature was a later development, the transfer was not

*We may state here expressly what has been implied, tbat we see to
veason why the word Law should not be applied to the rules of other Arxts as it
%8 applied to the rules of Positive Law,
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due to an extension of that word to deneote a distinct and
indepéndent conception, i.e. an orderly sequence in Nature.
It was due to a retention of the application of the word ¢ Law’
to what was formerly within the scope of that term, but was
subsequently excluded from it. It came about, we venture to
think, in this way. Certain uniformity in the phenomena in
Nature, like certain uniformity in human actions; was dttributed
to general commands (which in the former case weré deemed
to be Supernatural), and therefore the same word ¢ Law’ was
employed to denote each of the two uniformities, Subseduently
a differentiation took place and the uniformity in nature, which
was once deemed to be the result of Supernatural commands,
became the effect of natural causes. Notwithstanding such a
separation of the order in Nature from the category of the

results of. general}. command, the word ‘Law’ continued to
denote that order.

24. The preceding sections, in which we have discussed the
different meanings assigned to the term ‘Law,’ make it
sufficiently clear that that tert dendotes in the rules of Positive
Law acts of the body, and: ir propositions of Science tliose of
the mind. The above two senses, however, are not'the only
senses with which we are concerned here. Besides them there
is a third sense, which we have to notice. The aggregate of
the rules of Positive Liaw may be regarded as a group of
phenomena in Nature, brought about by a plexus of causes
physical, intellectual, moral and social, when nations live in
the associated state. In this sense we regard the rales of
Positive Law as the percetved manifestation of hutian energy,
under one particular aspect, and entirely disregart{i the inferred
moral motives which led to such manifestation. = We also
disregard the ends for the attainment of which the phenomena
have: come- into existence. We further disregard their
fittress L warfitness; as means to'the ends, for the attainment of
which they have been devised, though we may ihcfd’énPtéﬂy
notice the incongruity; Ia: skott we consider the rules of
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Positive Law as a group of phenomena *like the phienomiéna of
heat, or light, or language, or Economics., Herbert Spencer
with reference to human activities remarks :

“ THére' are two ways in which men's actxvmel, mdmdunl or noolal may
be tegarded. Weo may consider them as groips of phenomens to be
snalyzed, and the laws of their dependerfot ascertaimed, or, conmdermg
them as causing pleasures or pains, we may associate with them approbation
or reprobation. Dealing with its problems intellectually, we may regard
eonduct as alwa.ya the vesult of certain foraes, or, dealing with its problems.
morﬂly, and' recognizing ite outcoma as in this case good nnd in that case
batl] We may dllow mow admiraticn and now mdlgnanon to i our
conmeciousness.” ( Politioal Institutiodb==Speifter; S; 434" ¢’ 230§

The aggregate of the rules of Positive Law which are
the product of human activities may like those activities be
regarded intellectually as groups of phenomena which do
not affect us, or they may be regatded morally as means
devised for the attainment of barmonious co-operation and
complete life, and may be subjected to approbation and rse-
probation.

To sl up :=—

(1) The term ‘Law’ denotes’:a=
(@) A rule of Art which orders some one to do some
act, )
(b) A proposition of Scieute which helps’ séme one
to know someé faet.
(2) Besides the aBové two sénsés, ‘Liw’ miy be

' dékimed tobe'a'gFoup of phdhioména'in Natife:

To guara against con?uinon the term ‘ Law in these pages
stahds’ for a pr%osmon "of Science, and ‘the ‘term ‘ Rule’ for a
rulé’ol ‘Positive Laiv,

PRINCIPLE" -
35. Wehave already stated that the proximate end’ of
the rules of Positive Law is the realization of a harmonious
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coo-peration among the units of a body politic, with a view
to the attainment of complete life, individual as well as
collective, This implies that some acts of the co-operating
units may be conducive, in the constitution of things them-
selves, to harmonious cv-operation, and may bear a uniform
relation of causation towards some beneficial results to the
individual lives of such units, or to the collective life of the
body politic, or to both : that similarly some other acts of
those units may be in conftict with harmonious co-operation;
and may produce injurious results; and that the rules of
Positive Law are framed with reference to the uniform
connection between some acts and their good or evil effects
on life.

The above relations when expressed in the form of scientific
propositions will furnish a basis for the rules of Positive Law,
and will find a place in that Science of Law which corresponds
to the Art of Positive Law.

For the sake of exactness we shall call such propositions
of the Science of Law principles, A principle in these pages
will therefore mean a proposition of that Science of Law which
corresponds to the Art of Positive Law and which proposition
furnishes a basis for the rules of Positive Law,

36, The terms gencral and abstract are found in the
passages which will be quoted further on, and therefore a
definite idea of those terms is necessary, The extract given in
Appendix (7) shows what those terms mean, Shortly stated
general and absiract are strictly speaking attributes of a
proposition as distinguished from an idea. A gtneral truth
is simply a proposition which sums up a number of our actual
experiences, and not the expression of a truth drawn from
our actual experiences, but never presented to us in any one
of them.
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NATURE AND SCOPE OF THE SCIENCE OF LAW SPECIFIED,

(27). Having given definite meanings to the terms Science,
Art,and Law, we are in a position to see what mental images
ure produced by the expression ‘the Science of Law.’ We
have already shown that each of the terms ‘Science’ and
‘Law’ has more than one meaning. It is, therefore, evident
that the expression, in uestion, can not produce one particular
state of consciousness, It may, by turns, produce many
mental images, and the number of those images will be as the
number of the possible combinations between the different
imports of the terms, ‘ Science,’ and ‘Law.’ Out of the many
possible mental images, which the expression *the Science of
Law’ may produce, we are here sconcerned with two only.
The term Law in the expression in question may mean either:

I—=The Art of Positive Law : or;
[[—The Phenomena of Positive Law.

In the former case, the Science of Law, is that Science
which is correlative to the Art of Positive Law and which
consists of such propositions as furnish a ground work for the
rules of Positive Law, In the latter case ‘the Science of Law’
is the Science of the Phenomena of Positive Law, resulting
froma a plexus of causes, physical, intellectual, emotional,
moral, and social. We shall call the Science of the Art of
Positive Law *Deontology and the Science of the Phenomena of
Positive Law Nomology.

*Austin calls Deontology. the Science of legislation; but legislation is neither
more nor less than a process which produces Positive Law ; and taerefore the
Beience of legislation, and the Soience of tha Art of Positive Law, so far.as
their fitpess.or unfitngss, to the ends for whioh they have been made is concerned,
are the same thing: but we prefer to cali it. the Science of the Ast. of Fositive
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{28) Deontology and Nemology are two distinct Sciences ;
the former being a division of Ethics,and the latter one of
Sociology. In order to show the exact relation between
Deontology and Ethics, we have to say a few words as to the
nature, scope and subject matter of Ethics; for the conceptions
of whole and part are correlatwe, aqd there can be no correct
idea of a part, ‘without a corrcct idea of thc correlatwe whole.
In the foliowmg proposmons we set forth the nature, scope and
subJect matter ‘of Ethics:

(a) Ethics is a Science and furnishes a basis for the rules
of morality.

%) Human conduct affecting human life, and prqducmg
ood or bad results to self or others, or both, is
the subject matter of Ethics,

(c) Ethics formulates the laws of sequence between
human conduct ‘and: human life, and investigates

Law» and to designate it DeOutology The reason whioh has led us to such o
prefetence is to be.found in the fact that mno sooner is the examination of the
adjustment of the rules of Positive Law, ag means to harmonious oo-opent&on
and complete life, relegated to the Science of legxalstxon than one is mmled into
thinking that nuch an examination is (oroxgyn to* the Science of Law' no mgtter
what that expreasxon denotes.

We ‘attribute to, this aeemmg}y ingignifigapt. oause along with other causes
the nbaence of syatematic work-. on Deontology sg;tmg forth, in, a scientific
order, he * prmclples of law, exammmg thelr aoundn.m and_unsoundaegs,
deductively and mduetlvely, and traomg to them Lhe vlnous rulu of Positive
Law. Such principles of law» are no doubts casually expounded in declded
cases, scattered promiscuously in the. pgooeodings of legislative bodies» and
occasmnally met. Witk in books ,on Pysl&ive Law, or_of logslimpxims, but none
of ‘the ubove placel is the ﬂtaest place for them. Tbeir impo;;aqce oalls fora
separate and promment place of their own,

The fol).owmg passage from Moluo to some extent supports our view :
« Taken at'its best it (an enquiry into the nature of the laws of God)ia:
discussion belonging not "to the philonophy of law; but to the plnlotophy of
legislation, The jurist, properly so callad, has nothing to do with sny 1deal
staisdard of law or morale, (Early History of Inst., p. 870).
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“the elemonts of that equilibrium between consti-
tution and conditions of existence, which is at once
the moral ideal and the limit towards which we are
progressing.”  (Epitome ‘of Synth, Philos, of
Spencer by Collins, p. 555).

(d) Ethics is divided by Spencer, with reference to its
subject matter, into :

i—Absolute.
it—Relative.

(e) Absolute Ethics deals with perfect conduct and
formulates the laws of an ideal man in an ¢deal
society,

(f) Relative Ethics deals with imperfect conduct and
formulates the laws of & real man in a real society,

(9) The relation between Absolute and Relative Ethics
is analogous to the relation between abstract
mechanics and applied mechanics, or between
Physiology and Pathology.

(k) Ethics is also divided, with reference to the proximate
end to which conduct is adjusted, into s«

i—Temperance,
ii—Justice.

(3) Temperance deals with such conduct as primarily
affects the agent,

(7) Justice deals with that conduct, which affects others,
so far as non-interference with their life systaining
acts, is concerned.

It must always be borne in mind that the sole object of
Ethics is to find out the good and evil effects of human conduct
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on human life, and to frame a code of morality accordingly. In
App. (8) are given extracts from Spencer showing the nature,
scope, and subject matter of Ethics.

28, Having stated that the entire human conduct is the
subject matter of Ethics, we have to specify that portion of
human conduct which forms the subject matter of [eontology,
Strictly speaking, that portion of conduct which primarily
aftects others, and which is the subject matter of Justice, is the
subject matter of Deontology; but, having regard to the real
state of things, we may say that such portion of human
conduct, as is regulated by the rules of Positive Law, is the
subject matter of Deontology. That being so, Deontology
may be defined, to be that division of Ethics which deals with
such portion of hwman conduct as is regulated by the rules of
Positive Law.

Deontology, as such, deems the acts ordered by the rules
of Positive Law as voluntary acts affecting human life, and
formulates the laws of sequence between those acts and complete
life, through harmonious co-operation. It has nothing te do,
directly, with the causes which brought about the rules of
Positive Law into existence, or with the sources from which
they emanated, or with the extrinsic devices which have
been prescribed to secure obedience to such rules. It has also
nothing to do with any effect of such rules other than complete

life through harmonious co-operation,

Deontology like Ethics is either Absolute or Relative.
The former formulates the laws of the mathematically straight
men co-operating in an ideal society, and makes no allowance
for the imperfection of existing natures, and the imperfection of
their fitness to the conditions of existence. The Iatter
formulates the laws of real men in a real society, taking into
account all the imperfections in their nature, and in their
fitness to the actual conditions of existence.
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29. The above exposition of the nature and subject matter
of Deontology, in general terms, may not be sufficient to give
every reader of these pages a clear and definite conception of
that Science. It is, therefore, desirable to set forth the
matters to be dealt with in a book on Deontology with some

detail and, in this way, to deliniate the nature angd scope of
Deontology.

The contents of a book an Deontology may be as follows :—

(a) Definition of Deontology and the characteristios
which distinguish it from cognate Sciences.
Under this head it will be stated that Deontology is
a division of Ethics, and that the subject matter of
the former is a definite portion of the subject matter
of the latter. It will also be distinguished from
Politics and Nomology.

(q) Object of Deontology. Under this head it will be
stated that the object of Deontology is to know the
effects of the voluntary acts and omissions pre-
scribed by the rules of Positive Law on the life of
the body politic and on the lives of its units, and in
this way to be in a position to frame good rules
and to repeal bad rules.

(c) Definition of the terms employed in the bopk.
Under this head the definition of the terms * people,’
‘ nation, ‘state,” ‘sovereign,’ ‘law,’ ‘right, *duty/
¢will” ‘act, ‘intention,’ ‘event,’ ‘negligence,’
' sanction,” &c., may be needful. Strictly speaking
a Deontologist has nothing to do with defining
many of the above terms. He has simply to
investigate the connexion between a definite class
ofacts (including omissions) and life, regarding
those acts as voluntary acts and totally ignoring
the causes which led to such acts, and the sociolo-



U 44 )

gical or political position of] the agents infer se
who performed them. The mode in |which, the so
called Science of Law, has been handled by the
jurists of the last century, however, [necessitates
an exact definition of the above terms; for they
are of common occurrence;in’ the] books on ]uris-
prudence. And the importance of exactly defining
the terms used in a book is too manifest to be
dilated upon. An omission to do so breeds
deplorable confusion. In defining nation, sovereign
and law the propositions that a nation is an
organism, that a sovereign is a regulative organ
and that Positive Law is the function of that regula-
. tive organ must not be lost sight of.

(d) The Laws of relation between conduot and con-
sequence stated and established. Under this
head it will first be shown that human conduct has a
necessary connex:on with human life, and that all
the rules of conduct derive their sanction from such
connexion. It may also be shown that as the
conditions of existence vary the connexion between
conduct and consequence varies. For example
when the conditions of existence are such that
life is to be carried on in families composed
of adults and such young members as are unable
to support themselves, the law governing the
lives of the young is:—that a direct relation
between conduct and consequence kills them, and

that an indirect relation between conduct and
consequence saves them,

The above law will then be proved deductively and
inductively, It will also be shown that the law is not
limited to human families, and that the families of
higher animals are also governed by that law. Next,
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the rule of action towards the young, if the preservation
of the family is a desidratum, will ®be laid down. For
example it may be stated that :—

¢ Puring immaturity benefits received must be inversely

proportionate to capacities possessed, Within the family

group mest must be given where least is deserved, if

desert is measured by worth.” (Spencer. Justic.:e, 8. 92,

P- 4) In other words:—‘ During early life before self

sustentation has become possible, and aleo while it can

be but partial, the aid given must be the greatest where the

worth shown is the smallest, benefits received must be

inversely proportionate to merits possessed : merits being
measured by power of self sustentation.”’—(Justice, p. 7.)

The above law will be shown to be the basis of all the

principles which underlie the rules of Positive Law

regulating the conduct of the adult members of

families towards the young members of such families,

and the corresponding rule of action may be shown to

be the general formula of all,the rules ot Positive

Law regulating the conduct of the adult towards the
young.

It will also be shown that after maturity, when we contem-
plate individuals carrying on life-sustaing acts in a
definite environment, the law is:—that a direct
relation between conduct and consequence preserves
life and that an indirect relation between conduct and
consequence destroys life, The law may then be
established deductively and inductively, It may also
be shown that it governs higher animals as well as
human beings. It may further be stated that the
survival of the fittest is the outcome of the above law
(see App. 9). Next, the rule of action for adults
inter se based on the above law may be laid down. For
example it may be set forth that :—

¢ Each individual ought to receive the benefits and the evils of his
own niture and consequent conduct ; neither being prevented
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from having whatever good his actions normally bring him,
nor allowed to shoulder off on to other persons, whatever
ill is brought to him by his actions.” ( Justice, p. 17.)

As a corollary of the above rule of action for the adult, it
may be shown that a grown up individual in a physical
environment has a complete freedom of action, his
acts affecting his life only. This will pave the way
for stating that the appearance of co-operation, in a
body of grown up individuals, imposes a limitation
on the complete freedom of action of each and all.
The life sustaining acts carried on, by each and all, are
restrained by the need for non-interference with the
like acts of the co-operating individuals. The law
under such conditions of existence is:—that in a
co-operating body of persons the limited freedom of
action of each and all saves life and that interference
with such limited freedom destroys life.*

The law of limited freedom may also be proved deduct-
ively and inductively, and may be shown to apply to

* In illustrating the proposition that associated life imposes certain
restraints on our activities, Herbert Spencer remarks : —* We come now to the
truth—faintly indicated among lower beings and conspicuously displayed
among human beinga—that the advantages of co-operation can be had only
by conformity to certain requirements which association imposes. The mutual
hindrances liable to arise during the pursuit of their ends by individuals
living in proximity, must be kept within such limits as to leave a surplus of
advantage obtained by associated life. Some types of men, as Abors, lead
solitary lives, because their aggressiveness is such that they can not live together.
And this extreme case makes it clear that though, in many primitive groups,
individual antagonisms often cause quarrels, yet the groups are maintained
because their members derive a balance of benefib—chiefly ip greater safety.
It is also clear that in proportion as communities become devoloped, their
division'of labour complex, and their transactions multiplied, the advantages
of co.operation can be gained only by a still better maintenance of those limits
to each man’s acotivitics necessitated by the simultaneous activities of others.
This truth is illustrated by the unprosperous or decaying state of communities
in whioh the trespasses of individuals on one another are so numerous and greas
as generally to prevent them from severally receiving the normal reaults of their
labours.” (Justice, p. 20.)
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some extent to higher animals.» Itj may be shown that
the law of limited freedom has for its foundation the
laws of life as carried on in co-operation.

Having stated the law of limited freedom and estab-
lished it, the general rule of action based on that law
may be laid down. For example it may be stated
that : —

Each individual carrying on the actions which subserve his life,
and not prevented from receiving their normal results,
good and bad, shall carry on these actions under such
restraints as are imposed by the carrying on of kindred
actions by other individuals, who have similarly to receive
such normal results good and bad.* (Justice, p. 21).

Besides the limitation imposed by co-operation there is
another limitation. In cases in which the conditions
of existence are such as by the occasional sacrifices
of some members of a natiop, the nation as a whole
leads a higher life such sacrifices are necessary.t

(¢, The law of limited freedom a corollary of the

laws of life. Having set forth the laws of conduct
and consequence under various conditions of exist-
ence, it will be shown that the law of the limited
freedom is their corollary, and that it is the funda-

® This is the rule of limited freedom or natural equity, and a precise exprese
sion of it is :—

“ Every man is free to do that which he wills provided he infringes not the
equal freedom o f any other man”, (Justice 46). Spencer calls this the formula of
justice. Put into the imperative mood'it. runs as follows :—Act within your
limited sphere of action in such a way as not to interfere with others acting
within their respective limited spheres of action,

44 It the oonstitution of the species and its conditions of existence are
such that sacrifices, partial or complete, of some of its individuals, sp subserve
the welfare of the species that its members are better maintained than they
would otherwise be, then there results a justification for suoh sacrifices,”

(Justico,n & p. 7')
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mental law of Deontology. It may be shown that the
law of limited freedom is the law of natural equity,
in which *“ equality concerns the mutually limited
spheres of action.”” ( Justice, p. 43.) The dicta
of Absolute and Relative Deontology with refer-
ence to the law of limited freedom may also be set
forth.

(f) %Laws based on the law of limited freedom. After
establishing the law of limited freedom, other
derivative laws may be set fcrth and may be
proved deductively, and inductively, and the various
rules of Positive Law may be shown to be based
on those laws.

For example the law of ¢ physical integrity’ as a condition
precedent to carry on life sustaining acts, may be
shown to be a. deduction from the law of limited
freedom or of natural equity, and may be established
inductively, by showing that unnecessary trespass on
physical integrity of the units of a body politic leads
to national decay and disintegration. After establish-
ing the law of physical integrity it may be shown that
in Absolute Deontology the law is unqualified; but
that in Relative Deontology such trespass on physical
integrity as is needful for national safety is sanctioned.

Similarly the lawof the ownership of property may be
deduced from the law of limited freedom, and the
perfect non-interference with that law, ‘which is the
dictate of Absolute Deontology may be shown to be
qualified in Relative Deontology, according to which
each individual may be called upon to cantribute

,-towards the cost of protection, national and' individual,
The law of Absolute Deontology and of Relative
Deontology may also both be established inductively.
The rules of Positive Law which aim at the protection
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of property will be shown to be founded on the law
of the ownership of property.

In setting forth the laws of various degrees of generality,
establishing them deductively and inductively and
showing them to be the basis of the various rules of
Positive Law, a prominent place must be given to those
specific principles of law, on which the rules, of the
law of crimes, the law of property, the law of contracts,
the law of torts, the law of trusts, and the law of
wills, are alleged to be based. The origin: of those-
principles must be traced to their fountain head,
namely, the law of limited freedom, and they must be
shown to be so many derivative laws from their fountain
head. It must be established that a balance of advant-
age, in favour of the body politic and its members,
is decidedly gained by conformity to the rules, based
on the said principles Likewise the principles which
furnish a ground work, for the rules of Procedure,
Evidence, Limitation and the like may be enumerated,
their origin traced and their good or evil results to the
body politic and to its members scrutinized. The
soundness of the said principles may be proved, by
establishing that the rules of the Adjective Law, based
on them, afford in the particular stage of the evolution
of the body politic, for which they are framed, the
simplest, the safest, the cheapest and the surest possible
modes for the protection of legal rights, and the
enforcement of legal remedies.

By way of illustration we have stated, in App. (10) some
of the rules of Positive Law, and the principles on
which they are deemed to be based. We have, given
them at some length for two reasons :—

(1) To show, in the first place, that the principles of
law, which furnish a ground work for the rules



( 50 )

of the Art of Positive Law, deserve a prominent
place in beontology-the Science of the Art of
Positive Law,

(2) To invite, in the second place, the attention of the
students of Positive Law to the fact that its rules,
from a scientific stand-point, are not arbitrary in-
ventions of the sovereign political authority. This
authority, in fact, gives only a definite shape to
what it finds in Nature, and for a scientific study of
Positive Law, it is essential that all its rules should
be shown to be the applicaticn of the principles of
law expressing a connection between acts and life,
and stating that the acts prescribed by those rules
are conducive to harmonious co-operation, and to
complete life.

(g) Laws which govern abnormal units. After setting
forth the laws of various degrees of geunerality dealing
with the relation of the mormal units of a body
politic inter se, the laws dealing with the relations of
abnormal units, such as infants, lunatics and the
like, may be set forth and established mductxvely and
deductively.

‘() Taws of the relation of individuals towards the
State. After the laws of political units inter se, the laws
dealing with the relations of each normal or abnormal
unit towards the State may be set forth,” and
established, both deductively and inductively.

(i) ¥Bxamination of the prinociples of law. Under this
head the soundness of the principles, on which the
rules of Positive Law are alleged to be based, may
be fully examined, first in the abstract, and then with
reference to the particular stage of evolution, and the
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particular type of the body politic to which they are
intended to apply, substituting sound principles for
unsound primciples. As an outcome of the above
examination and scrutiny necessary reforms in the
rules of Positive Law may be suggested.

As an iliustration of the mode in which the rules of
Positive Law may be examined or justified we have
given in App. (11) some extracts from Herbert
Spencer. :

30. Deontology is possille, if there is a necessary connec-
tion between conduct and life, and all that has been stated,
in the sections dealing with Deontology, is based on such a
connection. There are, however, many persons whose political
creed is that the rules of Positive Law are the creatures of
the State, and that there is no other origin for good and bad
in conduct than law. In order to show them that human
conduct and public affairs are as much subject to the law of
causation, as the rest of the Phenomena in Nature, we give
some extracts from Herbert Spencer in App. {12).

31. The substance of what has been stated regarding
Deontology may be set forth in the following propositions :—

(@) Deontology is a division of Ethics.

(b) Deontology, as a Science, is correlative to the Art of
Positive Law,

(¢) The subject matter of Deontology is that portion
of conduct which is regulated by the rules of
Positive Law.

(d) Deontology deals with the definite portion of conduct
regulated by Positive Law with special reference
to its effects on human life,
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(¢) Deontology 1s based on the necessary connection
between human conduet and human life,

(f) Deontology is divided into -—
i—Absolute.
ii—Relative.

32. Nomology in contradistinction to Deontology is the
Science of the Phenomena of Positive Law, and as such, isa
division of Sociology. 1f we look into the subject matter of
Nomology we shall find it to be totally different from the subject
matter of Deontology. Noumology does not regard that portion
of human conduct, which is regulated by the rules of Positive
Law, as means devised for the attainment of complete life,
through harmonious co-operation. It regards such portion of
human conduct as a group of phenomena in Nature, to be
considered tntellectually (as distinguished from morually). The
subject matter of Nomology consists of ;==

(a) The causes physical, intellectual, emotional, moral

and social which produce the phenomena of
Positive Law.

(b) The history of the evolution of the phenomena of
the entire Positive Law and of its various parts.

(¢) The laws of co-ordination or interdependence of

the various parts of the phenomena of Posjtive

Law. )

(d) The laws of the co-existence of]the phenomena of
Positive Law, and of its various parts with other
social phenomena.

(e)' The effects physical, intellectual, emotional, moral
and social of the phenomena of Positive Law, and
of its various rules, on the society in which they
exist.
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The above exposition of the subject matter of Nomology,
in general and abstract terms, may prove too abstruse for
many readers of these pages, and with a view to help them in
forming a clear and definite conception of the Nature and
scope of Nomology, the matters to be dealt with in 2 book on
Nomology are stated here categorically, Such a book will
contain : —

(1.) A definition of the Phenomena of Positive Law,
stating so many essentials and characteristics
thereof ns may be sufficient to give the student of
Nomolcgy an exact and clear conception of the
class of phenomena to be dealt with. This, of
course, will be introductory.

(2.) A statement of the causes, physical, intellcctual,
emotional, moral, religious and social, which
lead to the genesis and evolution of the Pheno-
mena 35 a whole, and of the particular portions
thereof emerging as the rules of Positive Law.
For example the character of the physical envi-
ronment, the structure of the babitat, the relative
position of water and land,. the climate, the
fertility of the land, the mineral products, the
flora and fauna of the habitat, each of which
factors furthers or hinders political integration,
and consequently the genesis and evolution of
the Phenomena of Positive Law, may be stated
among the objective physical causes. The
pbysique of the men and women, composing the
body politic, may also be stated as the subjective
physical cause. Again the character of the
units of the body politic, their intellectual and.
emotional nature, their moral habits, may be
stated us the intellectual and moral causes of
the Phenomena of Positive Law, The social
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customs of the body politic, its religious ideas,
and the co-existence of other socities at war or
peace with the body politic, may be enumcrated
among the social causes of the phenomena.
The factors which lead to the integration and
differentiation of a body politic may also find a
fitting place. The plexus of the causes enume-
rated above will determine the type of the
body politic, the nature of the State and its
relation towards other units of the body politic,
and these, in their turn, will determine the
character of the Positive Law, and of its rules.

The natural history of the Phenomena of the
entire Positive Law, and of its particular
rules. Under this head may be set ferth: —

(a) The order in"which customary laws, Divine laws,
judge-made laws and statutory laws come
into existence and disappear, illustrating the
Iaw of the survival of the fittest.

(b) The natural history of each rule with its causes
and effects.

(¢) The definitions of legal terms with their
history.

(d). “Laws may be exhibited under this head as
accumulating in mass, as dividing and sub-
dividing into kinds, as becoming increasingly
definite, as growing into co-herent and
complex systems, as undergoing adaptation
to new conditions.”” (Spencer, Pol. Inst, s.
535, p..534). The above remarks of Spencer,
if expressed in general terms, mean the
integration and differentiation of the Pheno-
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mena of Positive Law which are the necessary
phases of its evolution,

(4) The interdependence of the various rules of
Positive Law. Translated in general terms it
means an exposition of the laws of co-existence and
sequence among the various portions of the pheno-
mena of Positive Law,

(5). The fitness of the different rules of Positive Law
to different types of society, and to differemt
stages of the same type. In other words the

laws of co-existence between the various rules of
Positive Law and other social Phenomena.

(6). The effects, physical, intellectual, moral and
social of the rules of Positive Liaw, on a bedy
politic and on its units. These will be the laws

k)
of sequence, the rules of Positive Law being the
causes, and the other social phenomena their

effects,

So far it may be noticed, we have shown that the mentalimage
produced by the expression ¢ the Science of Law’ varies as the
meanings, assigned to the term ¢ Law’ in that expression, vary,
If the term ¢ Law ’ in that expression means the Art of Positive
Law which “becomes in its final form simply an applied system
of Ethics or rather of that partof Ethics, which concerns
men’s just relations with one another, and with the community.”
(Spencer, Pol. lust, s. 534, p. 534), the Science of Law isa
branch of Ethics. If on the other handthe term ‘Law’ in
that expression denotes the Phenomena of Positive Law ¢ the
Science of Law” is a branch of Sociology; and that in order to
guard against confusion we have termed ‘the Scierce of
the Art of Positive Law,’ Deontology, and ¢the Science
of the Phenomena of Positive Law,” Nomology. We bhave
also shown that Deontology morally regards the acts regulated
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by the rules of Poésitive Law, as voluntary acts required to
achieve harmonious co-operation and complete life, and that
Nomology studies intellectually those acts as doings of alien
creatures which it merely conceins us to understand.

33, After stating the distinctive marks of Deontology
and Nomology, it is worth while to show some points of
connection between the two. A thorough knowledge of the
natural history of a particular rule of Positive Law may, for
instance, not only hclp us to understand the essential elements
of that rule, as distinct from the non-essential additions
thereto; but also to grasp the causes which produced the rule
and subjected it to changes. Such an insight may, at once,
enable a legislator to see whether or not the rule, as it stands,.
is fit for the body politic for which it is intended. It will also
enable him to see the amendment which will bring it into
harmony with the stage of evglution of the body politic. In:
this way, Nomology may prove a boon to Deontology.
Nomology may show that the eauses which produced certain
rules of Positive Law have ceased to exist; and a law-giver
taking the advantage of such acknowle.ige may at once repeal
thos= rules.

Again, among the other effects of the rules of Positive
Law; their conduciveness to harmonious co-operation, and
complete life may be examined intellectually without an alloy
of sentiment, and the results thus obtained may prove a
blessing to the students of Deontology wherein freedom from
sentimental bias is not an easy matter. (

The study of the structure and the functions of the rules
of Positive Law is a fit subject of Nomology, and a definite and
clear conception of them may be of immense value to the
students ‘of Deontology.

As an illustration of the mode of dealing with the history
of a system or of a branch of Positive Law, we have given in



( 57 )

App. (13) the history of jus gentiwm from Austin, and the
history of the law of security from Dr. Markby.

The following extract from Snell’s Principles of Equity
will show a fictitious principle of law forming a basis for a sct of
the rules of Positive Law, and a modification of those rules
on finding that principle to be a fiction pure and simple =

“In no respect did the rales of ojuily show a morc complete divergence
from those of the old common law than om the subject of the rights and
liabilities of married women.”

“By the old common law the husband on marrying became entitled to
receive the rents and profits of the wife’s real estates during the joint lives:
(a); and he beeame absolutely entitled to all her chattels personal in possession
(#), and to her chosges in action upon reducing them into possession during
the coverture (¢), or if he did not, but survived her, he (<), and after his
death his administrator (¢), cu (.king out administrotion to the wife, was
entitled to recover these choses in action of the wife. He also became
entitled jure mariti to her chattles real, . ¢, loascholds, with full power to
alienv  .oom cven though reversionary (f), provided only that by any
pu. .+ ..y were capable of falling into possession during the coverture,
and no otherwise (g), though, if he died before his wife without having
reduced into possession her choses in action (&), or without having alienated
her chattles real (i), they survived to her.”

“The husband acquired these extensive intevests in the property of his wife
in consideration of the obligatien which upon marriage he contracted of

(a) Polyblank v. Hawkins, Doug 829, Moore v. Minten, 12 Sim, 161,

(b) Co.Litt.» 300a,

{c) Scawen v, Blunt, 7 ves, 294 ; Wildman v. Wildman, ves. 174 ; Co-Litt.
351,

(d) Betts v. Kimpton, 2 B, & Ad. 277; Proudley v. Fielder, 2 My. & K. 57,

(¢) In the goods of Harding, L. Re 2 P. & D. 394; Fleeb v. Perrins, L, R.
8 2,B.536 ; Re Wensley, 7 P. D. 13.

(f) Donne v, Hart, 2 Russ, & My, 863 ; Bates v. Dandy, 2 Atk, 207; 3
Russ. 27 n; and sec io re Bellamy, Elder vo Pearson, 26 ch. Div. 620,

(9) Duberley v, Day 16 Beav, 33 ; and see In re Bellamy, Elder v. Pearson,
25 ch. Div. 620,

(k) Co-Litt. 351 b,
(¢) Ibid.
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maintaining her; but the old court of common law gave the wife no
remedy whatever in case of the husband’s refusing or neglecting to fulfil
the duties cast upon him by the marriage, or in the caso of the hushand’s
bankruptcy or insolvency ; 8o that a married woman might have been left
utterly destitgte, no matter how large a fortune she might bave brdught
to her husband on her marriage; and it was therefore that equity raised
up, with reference to married women, a systemn founded on justice and right,
and utterly in contravention of the doctrines of the old common law ; and
80 beneficial was the equitable jurisdiction found by experience to be, and
80 much in harmony with the requirements of modern society, that it
received at length legislative sanction by the Married Women’s Property
Act, 1870, amended by the Married Women’s Property Act, 1874, both which
acts have since been consolidated and amended by the Married Women’s
Property Act, 1882, hereinafter more particularly stated.” Sncll’s Principles
of Equity of p, 422 to 423.

In the above extract we find a number of the rules of
common law based on the principle of the merger of the
existence of wife into that, of husbhand on coverture, We also
find that the relation of sequence between merger and
coverture expressed in the principle, turns out, on a careful
examination, by the Equity Judges, to be a metaphor pure
and simple, and as a result we find a new set of rules based
on the right principle of the wife's separate existence, which
rules are foundto be beneficial inductively and therefore
sanctioned by Legislation.

The above are our ideas regarding the ¢ Science of Law,
its bifurcation into Deontology and Nomology and the nature
and scope of each of those two branches, But we are npt in
a position to say whether those ideas will be accepted or
rejected by the present and the future generations of jurists
and lawyers. Time will only decide their fate. One thing may
reasonably be hoped, and it is this that if our ideas find favour
with the coming generations of jurists and lawyers, fresh fields
of investigation will be opened up, a new type of books on
Deontology and Nomology will come into existence, and the
study of the Science and the Art of Law will be placed on a true
and solid foundation,



PART IIL

JURISPRUDENCE AS CONCEIVED BY AUSTIN ANDs OTHERS
CRITICISED,

34. Let us now examine the nature and scope of Juris-
prudence as conceived by Austin or Dr, Holland and see :==

(1), What rekation Jurisprudence as conceived by Austin
or Dr, Holland bears to :—

(a) Deontology,
(b) Norology.

(2). What topics treated of in their valuable works on
Jurisprudence belong to :—

(a) Deontology.
(b) Nomology.

We begin with Austin. The extracts given in App. (14)
from his Lectures or Jurisprudence (fourth edition) will show
what conception he formed of Jurisprudence. They disclose
two elements in the conception of General Jurisprudénce,
one of which is negative and the other positive. By the
negative element we mean the statement which shows what
General Jurisprudence is not; and by the positive element
we mean the statement which shows what General Jurisprud-
ence is.

The negative element in the conception of General Juris-
prudence has been stated with sufficient definiteness. “ General
Jurisprudence or the Philosophy of Positive Law *is not
concerned directly with the science of legislation,” (p. 33)
and to examine whether a system of Positive Law is ‘ worthy
of praise or blame’ and whether ‘it accords or not with an
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assumed measure or test, (p, 33)  is foreign to it. This (in
other words) is conclusive in showing that General Jurisprudence
is distinct from Deontology.

Regarding the positive element in General ]urisprudénce
we are told first that “it is concerned with the exposition of
the principles, notions and distinctions common to the (maturer)
systems of law,” (p. 1108.) Secoudly, Hobbes is quoted to
show the subject and scope of General Jurisprudence. He says
“My design is to show not what is law here and there but what
is law” (p. 33.) Thirdly, we ar¢ informed that “ihe proper
subject of General or Universal Jurisprudence (as disiinguished
from Universal Legislation) is a description of suclr subjects
and ends of law as are common to all systems; and of those
resemblances between different systems which are bottomed
in the common nature of man, or correspond to the resembling
points in their several posttions,” (p. 1112.)

In order to comprehend the definite conception, which
each of the three passages is intended to convey, we have
to know the definitc meaning of some of the terms of
general import, which have been employed in the said passages.
The word ‘notions’ means notions of duty, right, liberty,
injury, punishment, redress and the like. The word ‘distinc-
tions’ means the distinction between written and unwritten
law the distinction of rights into rights im rem and rights in
personam, the distinction of obligations into obligatiogs ex
contractw and ex delicto, the distinction ot injurie§ into crimes
and torts, and the distinction of law into “jus personarum
and jus rerum ”. The meaning of the term ¢principles’
has not been explained and the omission is apt to introduce
obscurity in the conception produced by the expression.
A referénce to the matters treated of in the Lectures, however,
leads us to infer that the term is superfluous, in as much as
only ‘notions’ and ‘distinction’ are dealt with, and no part
of the work is devoted to ‘principles,” The term ‘exposition’
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with reference to ‘ notions,’ we understand, means, to define
those notions, with reference to a particular theory regarding
sovereignty, to analyse such of them as is deemed fit, and to
criticise the definitions and analyses of those terms which
are held to be wrong with reference to that theery. ‘ Ex-
position’ with reference to ‘distinctions’ we understand
means the classification of the aggregates denoted by the
terms law, right, obligation, injury and the like with reference
to some basis, and the criticism of their classification made
by others. The expression ‘the maturer systems of law’
means the Roman Tc'w, ‘Ie Continental systems based on
it and the English Law ; and if we take into consideration the
fact that almost all the ‘notions and distinctions > current in
the works on Roman Law have been borrowed by writers on
English Law, that expression is reduced to the narrow
compass of the Roman Law and the systems which are either
derived from it or have drawn upod it for those notions and
distinctions. For instance in the exposition of those notions
and distinctions, no notice is taken of the Hindu, the Moham-
madan or the Chinese Law. The following passages from
Austin partially support our suggestion :—“I shall examine
the arrangement of the Roman lawyers in their institutional
and elementary writings, an arrangement which I believe to
be just in the main, and which is unquestionably the groand
work of most of the modern attempts to give a systematic
shape to the whole body of any system of law,” (vol. I, p. 525).
The expression “ subjects and ends of law as are common to
all systems” has been employed to convey some idea regarding
which we are in the dark. Presumably it means the regulation
of certain social relations for the well-being of a body politic,

35. To sum up, the positive element in the conception of
General Jurisprudence according to Austin is:— o
(@) The exposition of the ‘notions and distinctions
common to the maturer systems of Positive Law,’

(V). The exposition of the nature of (Positive) Law.
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(6). The description of such subjects and ends of Positive
Law as are common to all systems.

Our criticism of the above is, (a) that the above three
statements regarding the positive element in the conception
of General Jurisprudence, can not be reconciled with one
an other and a reference to the contents of the Lectures shews
that Austin’s own treatment answers, only to the conception
given in (@) and not to that given either in (b) or (c).

Now let us examine whether an exposition, as given by
Austin, of the notions and distinctions common to the
so-called maturer systems of Positive Law, can come within
the scope of ‘Science’ in general and of Nomology in

particular.

The first is the determination of the Province of Jurisprud-
ence. Now the determination of the province of a branch of
knowledge is not, we dare say, a scientific proposition and can
not, therefore, be placed under any Science much less under
Nomology. Austin himself admits that a determination of
“the Province of Jurisprudence though necessary or inevitable *
is merely prefatory, (p.35).

Then follows a definition of certain terms. Now the terms
which are made use of in a system of Positive Law may be
divided into two classes ;==

(a). Those which are peculiar to that system, and to
which definite technical meanings haye been given
by that system.

(b). Those which are not peculiar to any system of
Positive Law, nor have they been defined by any
system ; but have been used by writers on a system
of Positive Law eitherin the same sense in which
they are employed in other Sciences or Arts, or in
a modified sense.
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If those terms, such as murder, robbery, forgery, extortion,
rent, mortgage, are the terms which have been defined by a
system of Positive Law, a knowledge of them though not a
knowledge of commandsis a knowledge of some thing which
is closely connected with that system, and can be discussed
in the Science of Law in either of its two imports; but if the
terms are such as have not been defined by any system of
Positive Law, such as duty, right, sovereignty, and the like,
then to define them or to criticise their definition by other
writers, call it by whatever name, General Jurisprudence,
Philosophy of Law, or Science of Law can constitute neither
the Science of Positive Law, nor the Art of Positive Law. For
instance what knowledge of any rule of Positive Law, or of
any scientific proposition regarding a principle of law can we
gain from the following passages?

“ Being liable to evil from you if I comply not with a wish
which you signify, I am bound or obliged by your command,
or I lie under a duty to obey it.” (Austin g1). Again what
scientific knowledge does any body get from the erroneous
division of duties into absolute and relative, or from the
following remarks dealing with the division of injuries into
crimes and civil injuries (torts)?. ‘ An offence which is
pursued at the discretion of the injured party or his repre-
sentative is a Civil Injury. An offence which is pursued by
the sovereign or by the subordinates of the sovereign isa
crime.” (p. 417). This is tantamount to merely stating that
those injuries which are fregarded as crimes by the State are
crimes and those injuries which are declared by it to be civil
injuries, are civil injuries, and the right to sue in the former
case is reserved to the State, No scientific knowledge is

thereby imparted. -

Further the division of the rules of Positive Law, on the
basis of their sources, or on the basis of their purposes is no
integral part of Positive Law, and therefore any classification,



( 64 )

which an author may choose and any fault-finding with other
classifications of those rules in which he may indulge, can
form no integral part of any Science, which has any concern
with Positive Law. [t has already been shown that classification
is an Art, and the Science, which is correlative to the Art of
classification can not possibly be the same as the Science
of the Phenomena of Positive Law, Such being the case any
classification of the rulesof a system of Positive Law, granting
that it is the best possible, can claim no place in * Nomology.’

The matters treated of by Austin in his Lectures on Juris-
prudence, secem to have nresented themselves to his mind in the

following order : —

Law, (meaning thereby a rule of Dositive Law) is a
command., As a command it proceeds from a sovereign, and is
directed to some subject of that sovereign. The subject to
whom the command is directed lies under a duty, which binds
him to do some act or to forbear trom some act. If the act
or forbearance is not for the benefit of a determinate subject
the duty is absolute ; but if it is for the benefit of a determinate
subject the duty is relative. When the duty is relative the
determinate subject, for whose benefit the duty is imposed, is
deemed to have a right. Such rights are therefore creatures
of law. Again a subject upon whom a duty is imposed may
be guilty of a breach of the duty, and may thus cause an
injury,

Having thought out the plan of his work in the above
outline, Austin proceeds to define such terms ashe deems
essential in the above outline, to analyze others and to criticise
the definitions and analyses made by other writers, After
the analysis of the pervading notions, he classifies Positive
Law first with reference to its sources, and secondly with
reference to its purposes. In short the greater portion of the
Lectures is devoted to the definition of notions which pervade
Positive Law, and of classification of various departments
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thereof, and it is not easy to designate such matters by the
term ‘ Science.,’ In the above view we are supported by
Siry Henry Maine who holds that the majority at least of the
matters dealt with by Austin does not belong to the category
of Science,

.

“ An important distinction between Bentham and Austin is not as often
recognised as it ought to be, Bentham in the main is a writer on Legi-Iation,
Austin in the main is & writor on Jurisprudence. Bentham is chiefly concerned
with law as it might be and ought to bo. Austin is chietly concerned with
law as it is, Each trospacses occasionally on the domain of the other.
Unless Bentham bad written the treatise called the ¢Fragment on Govern-
ment.’ Austin’s ‘Province of Jurisprudence Determined,” which sets forth the
basis of his system, would never probabLly have been composed. On the other
hand Austin, in his singular discussion of the theory of utility as an index
to the Law of God, has entered on an investigation of the class followed
Ly Bentham, Still the description which I have given of their objocts js
sufficiently correct as a general description, and those objects are widely
different. Bentham aims at the improvement of the law to be cffected by the
application of the principles now indissolubly associated with his name,
Almost all of his more important suggestions have been adopted by the
English Legislature, but the process of engrafting ou tho law what to each
successive generation seem to be improvements is in itself of indefinite
daration, and may go on, and possibly will go on, as long as tho human race
lasts, Austin’s undertaking is more modest, It would be completed, if a
Code wore produced perfectly legical in order of arrangement and perfectly
lucid in statement of rule, Jurisprudence, the Science of Positive Law, ig
somotimes spoken of now-a-days as if it would bring the substance of the
law into a stato of indefinite perfection. It would doubtless, if it were cagried
far, lead indirectly to great legal reforms by dispelling obscurities, and
dissipating delusions, but the investigation of the principles on which the
direct improvement of substantive legal rules should be conducted belongs
neverthpless not to the theorist on Jurisprudence but to the theorist on
Legislation, (Early History of Institutions, Maine, p. 343 to 346).

36. It must not, however, be supposed that there is
nothing in the valuable Lectures of Austin which may lay a
claim to be placed under the category of Science. The following
topics treated by him may, for instance, find a plzicg in
Nomology :—

(1) A correct and exact definition of Positive Law. - This

however is a perfatory matter and not an integral
9
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part of Nomology. The following passage from
Austin partially supports our position :—

“ Having determined the province of Jurisprudence, distinguished from
particular Jurisprudence, and analysed certain notions which pervade the
Science of Law, I shall leave that merely prefatory, though necessary and
meritable matter, and shall procecd, in due order to the various departments
and sub-departments under which 1 arrange or distribute the bulk of my
subject,” (p- 35, 4th ed).

Professor Pollock also holds that the exposition of the
various meanings of the term law are not within the scope of
Jurisprudence.

“The subjects discussed at the outset are naturally the definition of law and
the theory of sovereignty., The tWo chapters on the various usages of the word
law might perhaps bear to be yet [urther shortened. I should doubt, indecd,
whether their subject is properly within the scope of Jurisprudence ” ("Pollock
—Egsays in Jurisprudence and Ethics, p 9.) ¢

(3) The terms ‘right’ and ‘duty’ may be defined and
analysed with reference to their essential elements,
in order to show that they are deduced from the
law of limited freedom, and that the conceptions
formed of these terms are symbols of realities,
Of course this also will be a preliminary step.

(3) In order to make the conception of Positive Law
very distinct and definite, the terms nation and
sovereign may be defined. Those definitions will
show the correlative connection between a nation
and its sovereign, It also will show that, sociolo-
gically speaking, a sovereign is a regulative ‘organ
which a society on reaching the (national stage
evolves, and that, in discharging its function of
protecting against internal enemies, it formulates
Positive Law.

{4) The sources of law, i.e., custom, religion, adjudica-
tion, interpretation, and legislation, may find a fit
place under the head of the Evolution of Law in
Nomology.
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(5) The modes, in which the rules of% Positive Law die
out may also be set forth under the natural history
of such rules,

(6) The history of jus gentium may find a place in the
evolution of that system.

37. We now turn to the ideas of Dr. Holland regarding
the term jarisprudence. His ideas are presumably based on
the ideas of Austin, and hence there is much affinity between
them. The extracts from his Elements of Jurisprudence, (see
App. 15) give his ideas regarding Jurisprudence. With due
deference to an eminent jurist like Dr. Holland, we submit
that the passages given in App. (15) fail to produce a definite
conception of Jurisprudence, in our humble mind. They do
not produce one conception of Jurisprudence, sharply marked
out from all other conceptions; nor do they present to usthe

various elements of the conception with sufficient clearness.
*®

The chief among the objective reasons, for such an unsatis-
factory result, seem to be the following :—

(a) The first reason is that exact meanings have not
been assigned to the important terms Science and
Law in defining Jurisprudence,

(b) The second reason is that the points of likeness and
unlikeness, between the conception of Jurisprudence
and other akin conceptions, have not been stated
with precision, in one place ; nor have the positive
and negative elements of the said conception been

set forth,

Fragmentary statements bearing upon the nature, function,
and province of Jurisprudence have been scattered over so
many pages and its analogy to Grammar and alliance with
Ethics, Metaphysics, Archaeology and History have been
mentioned. We are told that : —

¢ Jurisprudence is a Formal or Analytical Science,” —(8).
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«There is analogy bt tween Grammar and Jurisprudence,” —(9.)

“Jurisprudence is an Abstract Science.”—(10.)

“ Jurisprudence elucidatos the meaning of prescripticn in its relation tu

ownership and to actions, or to explain the legal aspects of warriage and its
connoction With property and family.”—(10).

“ Jurisprulence is tho Formal Sciencs of those relations of mankind which are
genolally recognized as having legal consequenco " — (12).

¢ Its (of Jurisprudence) generalisations must keep pace with the movement of
the systems of actual law.” —(13),

“ Broader distinctions (‘of Jurisprudence) corresponding to deop seated human
characteristics will no doubt be permanent.”—(13).

«Jurisprudence is closely allied to Ethics, Motaphysics: Archaeology and
History.'—(26.)

«Jurisprudence exbibits a unity underlying all the Phenomena wbich it
investigates,” —(16).

“ Jurisprudence hegins when those facts begin 1o fall in an order,”—(16.)

% The Province of Jurisprugenco is to observe the wants for the supply of

which laws have beon invented, and the manner in Which those wants have been
gatisfied.'—(16.)

“Jurisprudence is concorned not so much with the purposes which Law
subserves as with the means by which it subserves them,”—(16,)

To obtain a well defined and coherent mental image from
the perusal of the above fragnentary statements, is too much

to expect. Passage No. (19), in App. (15) sets forth in effect,
that Jurisprudence is concerned with legal rights, This in a

way shows that Jurisprudence is concerned with legal rights
but the specific ‘ concern’ has not been stated, We can not
say if Jurisprudence is concerned with :

(1) Defining legal rights ; or

(2) Classitying legal rights with reference to some basis of
classification : or

(3) Tracing legal rights to the law of natural equity, or the
law of the greatest good to the greatest number, or
the sweet will of the sovereign political authority.
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We need hardly point out that mary other kinds of
‘concern’ may be given, and we also need hardly point out
that the nature and function of Jurisprudence will vary as the
import of ‘concern’ varies. For instance if Jurisprudence
merely defines legal rights, it is another name for ‘Substantive
Law.! If it classifies legal rights it is an Art based on the
Science of classification. If it traces them to the law of
natural equity from a moral point of view it is a branch of
Ethics. This however is not all, When we endeavour to
reconcile one of the numerous modes aof ‘concern’ of
Jurisprudence with what is alleged of Jurisprudence in passage
No. (16), in App. (15) we find ourselves unable to do so. In
that passage we find that “ The Province of Jurisprudence
is to observe the wants for the supply of which laws have been
invented and the manner in which those wants have been
satisfied.”

First, we are not told what the learned author means by
“the wants for the supply of which laws have been invented.”
As to whether he means by them the preservation of life and
the protection of property, or harmonious co-operation and
complete life, or any other wants, we are in the dark. One
thing, however, is beyond doubt, namely, that the Jurisprudence
which is concerned with legal rights and the Jurisprudence
the province of which is to observe the wants for the supply
of which laws have been invented, can hardly be the one
and the same Science. Again the same Jurisprudence is said
to divide acts into lawful and unlawful. To make acts lawful
and unlawful can not possibly be the function of any Science,
Correctly speaking it is the function of a sovereign political
authority, and by a metaphor is the function of Positive Law.
Further we are told that Jurisprudence elucidates the meaning
of prescription in its relation to ownership and to actions;
and the legal aspects of marriage and its connection with
property and family, We assume that the expression ‘‘the
meaning of prescription in its relation to ownership and to
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actions” means the reasons on which the law of prescription
is based, and if the assumption is right then Jurisprudence
will consist of the principies of law and will be identical with
Deontology. We are unable to grasp the meaning of the
expression ‘‘Jurisprudence elucidates the legal aspect of
marriage and its connection with property and family,”” The
legal aspects of marriage evidently are that it creates certain
rights in personam between the parties to the marriage and
certain rights im rem with reference to the rest of the world.
Aud we fail to see in what way Jurisprudence °‘elucidates’
that aspect. Again Jurisprudence is said to be analogous
to Grammar and to be allied to Ethics, Metaphysics, Archaeo-
logy, and History ; but the points of similarity and dissimilarity
between Jurisprudence and each of the above four branches
of knowledge are not set forth,

(¢) The third reason is that ambiguous terms and
expressions of general and indeterminate import,
such as: (1) ‘general principles,” (2) ‘legal
Science,’ (3) ‘legal facts,’ (4) ‘legal Phenomena,’
(5) ‘ principles which exist independently of the
institution of any particular country,” (6) ¢Science
of Law,” (7) ‘formal unity,” (8) ‘scheme of the
purposes, methods and ideas common to every
system of law,’ (9) ¢abstract Science,’ (10) ‘ broader
distinctions corresponding to deep rooted human
characteristics,” have been employed and their
imports have not been defined,

(d) The fourth reason is that concrete examples illus-
trating the general statements, have not been given
~Jurisprudence, no doubt, has been stated to be
analogical to Grammar; but the analogy as we
have shown (App. 15, note) is not a real one.

38, Having shown that fragmentary statements regarding
the term Jurisprudence, are no} sufficient to corivey to our mind
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8 definite conception of that term, let us see if the contents
of the ‘ Elements of Jurisprudence’ can help us to obtain the
desired conception. The contents of the first part of the
treatise are: Jurisprudence, Laws as Rules of Human Action,
Positive Law, the Sources of Law, the Object of Law, Rights,

Analysis of a Right, the Leading Classification of Rights, and
Rights at Rest and in Motion,

Those who have carefully read our remarks regarding the
matters dealt with by Austin, will, we presume, at once, see
that the majority of the topics treated of by Dr. Holland, in the
first part of his work, can hardly be regarded as the essential
parts of Nomology, From the second part of the book a
portion of the chapter on Adjective Law is given in (App.
15), in order to show that the propositions contained therein

can find no place under the genus Science much less under
Nomology.

The propositions that :

(1) An English Court ¢ will hardly hear an application for a
divorce unless the parties are domiciled in the country:
(p. 292.)

(2) It is also necessary that proceedings be taken in the
appropriate Court: (p, 292.)

(3) In asuit the following stages are distinguishable, 1. e,,
citation, pleading, trial, judgment, and appeal. (p.
293):

can hardly be said to bear analogy to the propositions of
Grammar,

These propositions in no way ‘ deal with the various relations
which are regulated by legal rules” There is nothing.in them
of ‘a scheme of the purposes, methods, and ideas common to
every system of law’. We fail to see in them any thing of,
“the formal Science of those relations ot mankind which are



( 72 )

generally recognised as baving legal consequences’ We also
fail to understand in what way can those propositions be said
“to observe the wants for which laws have beep invented, and
the manner in which those wants have been satisfied’ Correctly
speaking the above extract is nothing but a summary of Pro-
cedure, and to call it by the pleasing name of ‘the Formal
Science of Positive Law’ or by the grandest possible name
is of little avail. Such a name can only serve to mislead,

39. The following passages in Dr. Markby’s ‘Elements
of Law,’ have a bearing on the nature of the Science of Law :—

¢t But the only preparation and grounding which a University is cither able
or I suppose, would be desirous to give, isin law considered as a Science, or at
least it it is no yet possible, in law considered asa collection of principles,
capable of being systematically arrangeds and resting not on mere authority
but on sound logical deduction, all departures from which in existing systems,
must be marked and explained. In other words, law must be studied in
University, not merely as it has resulted from the cxigencies of society, but in
its "general relations to the several parts__of the same] system and to other
systems.” (p. xi.)

« Being;told that the law contains such and such a rule it will be his business
to examine it, to ascertain whence,itJsprang, its exact import, and the measure
of its application. Having done so, he must assign to it its proper place in
the system, and must mark its relations with the other parts of the system
to which it belongs. This will require a comparison with analogous institutions
in other countries, in order to see how far it is}a deduotion from those prineiples
of law which are generally deemed universal and how far it is peculiar to
ourselves.” (p-xiii ).

With profound’respect to the learned lawyer, we fail to see
how the Art of Positive Law, or the Phenomena of Positive' Law
can be considered as a Science in reality, or how either of
them can be considered as a collection of principles, We
also fail to realise the process whereby it is possible to raise
either the Art or the Phenomena of Positive Law to the level
of a .Science.  Again},we are unable to consider law as a
collection of principles resting mot on mere authority but on
sound logical deduction, as, in the first place, we are not
told of the materials from which we have to deduce, and
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secondly, we do not know if we have t<; deduce the rules
of law or the principles. Again we do not know what is
meant by the general relations of one rule of Positive Law to
other rules of the same system, and to the rules of other systems.
Further we are not told what the principles of law aje which are
generally deemed universal,

The above remarks make it elear that the passages quoted
from the ‘Elements of Law’ are not sufficient to give us a
definite conception of ¢the Science of Law,’

40 In the History of English Law by Sir F. Pollok and
Maitland we find the following passage : —

It has been usual for writers commencing the exposition of any particular
system of law to undertake, to a greater or less extent, philosophical discassion
of the nature of laws in gcneral, and definition of the most gencral notions
of Jurisprudence. We purposcly refrain from any such undertaking. Z%e
philosophical analysis and definition of law belongs, tn our judgment, neither
to the historical, nor to the dogymatie Scienca of Law, but to the theoretical
part of politics, A plilosopher who is duly willing to learn from lawyers
the things of their own art is fully as likely to bandle the topic with good effect
as a lawyer cven if that lawyer is acquainted with philosophy, and has used
all due diligence in consulting philosophers, The matter of legal Science is
not an ideal rcsult of ethical or political analysis, it is the actual result of
facts of human nature and history.” (The History of English Law by Sir
F, Pollock and Maitland. p. 1, 2nd ed,)

We are told in the passage that the philosophical analysis
and definition of law do not belong to the historical or dogmatic
Science of Law. They belong to the theoretical part of
politics. Historical Science of Law presumably means the
Science of Law treated from the stand-point of Evolution.
We, however, are unable to understand what a dogmatic
Science of Law means, We are also unable to see what
the phrase ‘ the theoretical part of politics” means in the
passage, and how the analysis and definition of the term law
can belong to politics and not to the Science of Law. ’

)

4t In App. (16) we give a short extract from ‘The
State’ by Wilson who like many others holds that Jurisprud-
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ence is the Science of Law from the historical or evolution
point of view. He also states that in the hands of another
school (analytical) Jurisprudence has been narrowed down
to the dimensions of a Science of Law, in its modern aspect
only, ‘

As the author is silent on the examination of the fitness
or unfitness of the rules of Positive J.aw with barmonious
co-operation, in his Science of Law, be it historical or analy-
tical, we presume it to be distinct from Deontology. Granting
Wilson’s Jurisprudence to be a part of Nomology, the historical
and analytical schools although dealing with different aspects
of the Phenomena of Positive Law will yet be expounding the
same Science.

42. Sheldon Amos has written two books. One is called
by him. ¢A Systematic View of the Science of Jurisprudence’
and the other *‘The Scicnce of Law.” In App. (17) we give
some extracts, from them which contain the following pro-
positions :—

(@) The Science of Jurisprudence may be said, broadly,
to deal with the necessary and formal facts
expressed in the very structure of Civil Society,
as that structure is modified and controlled by the
facts of Civil Government and the constitution of
human nature and the physical universe.

(b) The Science of Jurisprudence bhas for its purport the
noting and classifying of all the(sequences of
fact brought about by the contact of the fact of
Law with all other facts of human life, carried on
as that life is in the midst of the actual and

~e indestructible conditions of the physical world,

(¢) The Science of Jurisprudence deals with the facts
brought to light through the operation upon the
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fact of Law (considered as such, and neither as
good nor bad) of all other facts whatsoever,
including among these other facts, the facts resulting
in the creation, and expressing the historical and
logical vicissitudes, of Law itself,

(d) All the Phenomena of Law may be distributed under
the three main heads:—

(1) AIll the historical vicissitudes attending the
formal communication of the will of the person
or persons imposing the law.

(3) All enumeration of the essential contents of
any single law viewed as a command pro-
ceeding from a competent authority and
purporting to control the acts of the persons
in the community. -

(3) The logical arrangement or classification of
all the particular and accidental materials
of which all possible Systems of Law are
composed.

(¢) The Science of Jurisprudence has for its purpose the
investigation of all the possible modes in which the
operation of Law is qualified by the existence of
all the other facts which belong to the material or
the moral universe.

(f) Many of the topics treated in both works are the
same,

(g) The determination of the moment at which a new
family group takes its rise is of the utmost coucern
to the State; and further more, the importance
of keeping distinct from one another the different
groups is of scarcely inferior concern,
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(h) Such 4re the problems before the legislator in the
matter of divorce in their most general form.

(¢) The peculiar dangers to which the institution of
these so-called  endowments’ is exposed are of the
. following kinds.

(j) Trial by jury supplies a popular mode of estimating
the moral guilt that enters into the legal crimes.

(k) General obedience to law is secured by punishing
crimes.

(!) The subject of ‘costs,” that is, of who is to pay the
expenses of the trial is one of far greater magnitude
than it seems,

The above propositions read along with the extracts which
contain them lead us to infer that the distinction between
Deontology and Nomology is not present to the mind of the
learned author, He setms to hold that the Science of
Jurisprudence is not concerned with the examination of the
merits of the rules of Positive Law, and in this respect he is
at one with Austin and Dr. Holland. He also holds that the
Science of Law, if not identical with, is closely allied to, Juris-
prudence, and this goes to showthat the two conceptions,
pamely, Deontology and Nomology conveyed by the expression
the ‘¢ Science of Liw’ are not distinct to him. One fact
however is clear and it is this that the Science of Law and
Jurisprudence as conceived by the learned author have nothing
to do with the examination of the goodness or badness of the
rules of Positive Law, and hence a discussion of the principles
on which the rules of Positive Law are based is foreign to
Jurisprudence as well as to the Science of Law. We however
find that in the ‘Science of Law’ the reasons, on which
the rulgs of Positive Law are based, are discussed and in
this way the topics peculiar to Deontology are treated of, This
only illustrates that the learned author has not kept the topics
of Deontology separate from the topics of Nomology,
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APPENDIX L.

There has ever prevailed among men a vague notion that scientfic knowledge
differs in nature from ordinary knowledge. By the Grecks, with whom Mathe-
matics—literally things learnt—was alone considered as knowledge proper, the
distinction must have been strongly felt ; and it has ever since maintained
itself in the general mind. Though, considering the contrast bctween the
achievements of scicnce and those of daily unmethodic thinking, it is not
surprising that such a distinction has been assnmed 5 vet it needs but to rise a
little above the common point of view, to see that no such distinction can
really exist: or that at best, it is but a superficial distinetion. The same
faculties are em ployed in both cases; and in both cases their mode of operation
fs fundamentally the same, 1f we say that science is organized knowledge,
we are met by the truth that all knowledge is organized in a greater or less
degree —that the commonest actions of the house-hold and the field presuppose
facts colligated, inferences drawn, results expected; and that the general
success of these aotions proves the dsta by which they were guided to have
been correctly put together. If, again, we say that scicnce is prevision—is
a sceing beforehand—is a knowing in what times, places, combinations, or
sequences specified phenomena will be found ; we are yet obliged to confess
that the definition includes much that is utterly foreign to science in its ordinary
acceptation., For example, a child’s knowledge of an apple. This, as far ag
it gdes, consists in prevision, When a child sees a certain form and ocolours,
it knows that if it putsout its hand it will have certain impressions of resistance,
and roundness, and smoothness ; and if it bitess a certain tastc. And manifestly
its general acquaintance with surrounding objects is of a like nature—is made
up of facts oconcerning them, so grouped as that any part of a group being
perceived, the existence of the other factsincluded in it is foreseen. If, once
more, we say thab science is cxact prevision, we still fail to establish the
supposed difference. Not only do we find that much of what we call soience
is not exact, and that sume of it, as physiology, can never become exact ; but we
find further, that many of the previsions constituting the common stock alike
of wise and ignorant, ar¢ exact. That an unsupported body will fall; that a
lighted candle will go out when immersed in water; that ice will melt when
thrown on the fire—these, and many like predictions relating to the familiar
propertics of things, have as high a degree of accuracy as predictions are
capable of, Itis true that the rcsults predicated are of a very generas ¢haraos
ter ; but it is none the less true that they are rigorously correct as far as they
go : and this is all thab is requisite to fulfil the definition. There is perfeot
accordanoe between the anticipated ‘phenomena and the actual oncs; and no
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more than this can 'be said of the highest achievements of the!scicnces specially
characterised as exact.

Soeing thus that the assumed distinction between scientific knowledge and
common knowledge is not logically justifiable ; and yet feeling, as we must,
that however impossible it may be to draw a line between them, the two are
act practically identical ; there arises the question—What is the relationship
that exists between them? A partial answer to this question may be drawn
from the illustrations just given. On reconsidering them, it will be observed
that those portions of ordinary knowledge which are identical in character with
scientific knowledge, comprehend only such combinations of phenomena as are
directly cognizable by the senses, and are of simple, invariable nature, That
the smoke from a fire which she is lighting willjascend, and that the fire will
presently boil water, are previsions which the servant-girl makes equally well
with the most learned physicist; they are equally certain, equally exact with
his; but they are previsions concerning phonomena in constant and direct
relation ~ phenomena that follow visibly and immediately after their antecedents
—phenomena of which the causation is neither remote nor obscure—phenomena
which may be predicted by the simplest possible act of reasoning. If, now, we
pass to the previsions constituting what is commonly known as science—
that an eclipse of the moon will happen at a specified time, that when a baro.
meter i taken to the top of a meuntain of known height, the mercurial column
will descend a stated number of inches;that the poles of a galvanic battery
immersed in water will give off, the one an inflammable and the other an
inflaming gas, in definite ratio—we perceive that the relations involved are not
of a kind habitually presented to our senses ; that they depend, some of them,
upon special combinations of causes ; and that in some of them the connection
between antecedents and conscquents is established only by an elaborate series
of inferences, The broad distinetion, therefore, between the two orders of
knowledge, is not in their nature, but in their remotcness from perception,
If wo regard the cascs in their most general aspect, we sec that the labourer,
who, on hearing certain notes in the adjacent hedge, can describe the particular
form and colours of the bird making them ; and the astronomer, who, having
calculated a transit of ve nus, can dclincate the black spot entering on the sun’g
dise, as it will appear through the telescope, at a specified hour ; o esséntially
the same thing. KEach knows that on fulfilling the requisitf: conditions, he
shall have a preconceived impression—that aft:r a definite series of actions
will comc a group of sensations of a forcknown kind, The differcnce, then, is
not in the fundamental character of the mental acts; or in the correctness of
the previsions accomplished by them ; but in the complexity of the processes
required .to achieve the previsions. Much cf our commonest knowledge is, as far
as it goes, rigorously precise, Science does not increase this. precision ; cannot
transcend it, What then does it do? It reducesother knowledge to the same
degree of prcoision. That certainty which direst perception gives us respecting
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co-existences and sequonces of the simplest and mosb"a.cccssible kind, science
gives us respecting co-existences and sequences, complex in their dependencies
or inaccessible to immediate observation. In bricf, regarded from this point
of view, scicnce may be called an extrnsion 'of the pareeptions by means of
PCASONING., )

On farther considoring the matter, however it will perhaps be felt that this
definition does not cxpress the whole fachb—that inscparable as science may
be from common knowlodge, and completely as we may fill up the gap between
the simplest previsions of the child and the most recondite ones of the natural
philosopher, by interposing a serics of previsions in which the complexity of
reasoning involved is greater and greater, there is yebt a difference bet ween tha
two beyond that which is here described. And this is true. But the difference
is still notsuch as onables us to draw the assumed line of demarcation, It
is a difference not betwecn common knowledge and soientific knowledge; hut
between the successive phascs of science itself, or knowledge itself—which-
ever we choose to call it. In its earlier phasos science attains only to certainty
of forcknowledge ; in its later phases it further attains to completeness  We hegin
by discovering « relation: we cnd by discovering the relation, Our first
achievement is to forotcll the Aind of phe'nomenon which will occur under
spocific conditions : our last achievement is tg foretell not only the kind but
the amount. Or, to reduce the proposition to its most definite form—undeveloped
soience is gualitative previsions: developed science is quant itative prevision,

Spencer, Essay on the Genesis of Science, p, 158-161,
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The metaphor which M. Comte has here so inconsistently used to cxpress
the relations o1 the sciences—branches of one trunk—is an approximation to
the truth, though not the truth itself., It suggests the facts that the sciences
had a common origin ; that they have been developing simultaneously ; and
that they have been from time to time dividing and sub-dividing, But it does
not suggest the yet more important fact, that the divisions and sub-divisions
thus arising do not remain separate, but now and again re-unite in direct
end indirect ways They inosculate; they severally send off and receive
connecting growths ; and the intercommunion has been ever becoming more
frequent, more intricate, more widely ramified. There has all along been
higher specialization, that there might be a larger generalization ; and a deeper
analysis, that there might be a better synthesis, Each larger generalization has
lifted sundry specializations still higher ; and each better synthesis has prepared
the way for still deeper analysis,

And here we may fitly enter upnn the task a while since indicated—a sketch
of the Genesis of Science, regarded as a gradual outgrowth from common
knowledge—an cxtention of the perceptions by the aid of the reason. We
propose to treat it as a psychologicul process historically displayed ; tracing
at the same time theadvance from qualitative to quantation prevision; the
progress from concrete facts to abstract facts, and the application of such
abstract facts to the analysis of new orders of concrete facts ; the simultaneous
advance in generalization and specialization; the continually increasing
pub-division and reunion of the sciences; and their constantly improving
consengus,

To trace out scientific evolution from its deecpest roots would: of course,
involove a complete analysis of the mind. For as science is a development
of that common knowledge acquired by the unaided senses and uncultured
reason, 80 is that common knowledge itself gradually built up out of the simplest
perceptions, We must, therefore, begin somewhere abruptfy a.nd the most
appropriate stage to take for cur point of departure will be the adulb mind of
the savager

Commencing thue, without a proper preliminary analysis, we are naturally
somewhat at a loss how to present, in a satisfactory manner, those fundamental
processes of thought out of which science ultimately originates, Perhaps our
argament may be best initiated by the proposition, that all intelligent
action whatever depends upon the discerning of distinctions among surrounding
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things, Ths condition under which only it is possible for any creature to obtain-
food and avoid danger is, that it shall be differently affected by different
objects—that it shall be led to act in one way by one objecs, and in another
way by another. In the lower orders of creatures this condition is fulfilled
by means of an apparatus which acts automatically. In the higher orders
the actions are partly automatic, partly conscious. And in rgan they are
almost wholly conscious. Throughout, however, there must necessarily exist
a certain classification of things according to their properties—a classification:
which is either organically registered in the system as in the inferior creation,
or is formed by expcericnce, as in oursclves. And it may be further remarked,
that the oxtent to which this classification is carried, roughly indicates the
beight of intclligence —that, while the lowesh organisms are able to do little
more than discriminate organic from inorganic matter, while the generality of
animals carry their classifications no fnrther than to a limited number of
plants or creatures serving for food,a limited number of beasts of prey, and a
limited number of places and materials ; the most degraded of the human
race possess a knowledge of the distinctive natures of a great variety of
substances, plants, wniwals, tools, persons, &c,, not only as classes but as
individuals, *

What now is the mental process by whish classification is effeoted ?
Manifestly it is a recognition ol the likeness or unlikenessof things, eitherin
respect of their sizes, colours, forms, weights, textures, tastes, &c., or in
respect of their modes of action, By some spccial mark, sound, or motion, the
savage identifies a certain four.legged creature he sees, asone that is good
for food, and to be caught in a partioular way ; or asone that is dangerous;
and acts accordingly. He has classed together all the creatures that are
alike in this particular, And manifestly in choosing the wood out of which to
form his bow, the plant with which to poison his arrows, the bone from
which to make his fish-hooks, he identifics them through their dhief
sensible properties as belonging to the general clusscs. wood, plant, and
bone, but distingnishes them as belonging to sub-clisses by virtue of certain
properties in which they are unlike the rest of the general classes they belong,
to ; and so forms genera and species,

And here it becomes manifest that not only is classification carried on by
grouping together in the mind things that are like; but that classes and
sub-olasses are formed and arranged according to the degrees of wndikeness,
Things widely contrasted are alone distinguished in the lower stages of mental
evolution ; as may be any day observed in an infant. And gradually as the
powers of disciimination increase, the widely contrasted classes at fir;t dise
tinguished, come to lLe each divided subeclasses, differing from each other
less than the classes differ; and these sub-classes are again divided after the
gsame manner. By the continuance of which process, things are gradually
srranged into groups, the members of which are less and less wnlite ; ending,
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finally, in groups whot > members differ only as individuals, and not specifionlly.
And thus there tends ultimately to arise the mnotion of complete likeness. For
manifestly, it is impossible that groups should continue to be sub-divided in
virtue of smaller and differ:nces, without there being a simultancous approxi-
mation to the notion of no difference.

Let us nex* notice that the recognition of likeness and unlikeness, which
underlies classitication, and out of which continued classification evolves the
idea of complete likeness—Ilct us next notice that it also underlies the process
of nmaming, and by consequence language. TFor all language consists, at the
beginning, of symbols which are as like to the things symbolized as it is
practicable to make them. The language of signs is a means of conveying
ideas by mimicking the actions or peculiarities of the things referred to.
Verbal language is also, at the beginuning, a mode of suggesting objects or acts by
imitating the sounds which the objccts make, or with which the acts are
accompanied, Originally these two languages were used simultaneously, It
needs but to watch the gesticulations with which the savage accompanies his
speech ~ to sce a Bushman or a Kaffir dramatizing before an audience his mode of
catching game --or to note the extreme paucity of words in all primitive
vooabulavies ; to infer that at first, attitudes, gestures, and sounds, were all
combined t2 produce as good a likencss as possible of the things, animals
persons, or events described ; and that as the sounds came to be understood
by themselves the gestures fell into disuse, leaving traces, howcver, in the
manners of the more excitable civilized race: But be this as it may,
it suffices simply to observe, how many of the Woris current among barbarous
peoples are like the sounds appertaining to the things signifiel ; how many of
our own oldest and simplest words have the same peculiarity ; how children
tend to invent imitative words; and how the sigu-language spontaneously
forred by deaf-mutes is invariably based upon imitative actinns-—to at once
tee that the notion of likeness is that from which t':e nomenclature of cbjects
takes its rise. Were there space we might go on to point out how this law
of likeness is traceable, not only in the origin but in the development of
language ; how in primitive tongues the plaral is made by a duplication of the
pingular, which is a multiplication of the word to make it like the multiplicity
of the things; how the use of metaphor—that prolific source of new words -
is a suggesting of ideas that are like the ideas to be conveyed in some respect
or other; and how, in the copious use of simile, fable, and pllegory among
uncivilized races, we see that complex conceptions, which theie is yet no
direct language for, are renderei, by presoating known cenceptions moie or
less like them.

This view is further confirmed, and the prolominance ¢f this nction of likeaess
in primitive times further illnstrated, by the fact that our system of presenting
ideas to the eye originated after the same fashion. Writing and printing
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have descended from picture-language. The oarliest 1hode of permanently
registering a fact was by depicting it on a wall; that is—by exhibiting
something as like to tle thing to be remomberd as it could be made,
Gradually as the practico grew habitual and extensive, the most fiequently
repeated forms Lecan.c fixed, and presently abbieviated ; and, passing through
the hieroglypbic and idesgraphic phases, the symbols lost all apparent
relation to the things signitiel: just as the majority of our dpoken words

bave done,

Observe again, that tle same thing is true respecting. the gencsis of
reasoning. The likeness that is perceived to exist between cases, is the
essoncer of all ewrly reasoning and of much of our present reasoning. The
savage, having by experience discoverod a relation Letween a cortain object
and a certain act: infers that the like 1elation will be found in future cases,
And the expressions we constantly use in our arguments—* analogy implies,”
“the cases are not parallel,’” ** by parity of reasoning,” there is no similarity,”
—ghow how constantly tue iloa of likeucss uundorlies our 1ativcivative
processes, Still more cleirly will this be seen on recogoising the fact that
there is a certain parallelism between 1eisoning and classification ; that the
two have a common root; and that neither can go on without the others For
on the one hand, it is a familiar truth that the attributing to a body in
consequence of some of its prope.ties, ull those otlier properties in virtue of
which it is refertod to a puirticular class, is an act of infercnce, And, on the .
other hand, the forming of a generalization is the putting together iu oue
class, all tiose cases which present like relations; while the drawing a
deduction is essentially the percoption that a particular ease belongs to a certain
class of cates previously generalizel. So that as classification is a gronpiug
together of Jike things ; reasoning is a grouping together of like »clations among
things. Add to Which, that while the perfection gradually achieved in
classification consists in the formation of groups of objects which are completely
alike; the perfection gradually achievelin reasoning consists in the formation

of groups ef cases which are completely alike.

Once more we may contemplate this dominant idea of likeness as exhibited
in art. All art, civilized as well a savago, consistsialmost wholly in the making
of objects like other objects; either as found in Nature, or as produced by
provious art, If we trace back the variel art-products now oxisting, we find
that at each stage the divergence from}'previous Jpatternsliis but small when

compared with the agreement ; and in the earliost art the peisistency of imitation
Tho old forms and ornaments and symbols were

is yet more conspicuous.
Indeed, the strong imitative tendency

held sacred, and perpetually copied.
notoriously displayel by the lowest human races, ensures among them a

constant reproducing of likenesscs of things, forms, signs, sounds, actions and
whatever olse is imitable; anl we may even suspect that this aboriginal
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poculiarity is in some way connected with the culture and development of this
genoral conception, which we have found so deep and wide spread in its
applications.

And now. let us go on to consider how, by a further unfolding of this same
fundamental notion, there is a gradual formation of the first gorms of science.
This idea of .ikeness which underlies classification. nomenclature, language
spoken and written, reasoning, and art; anl which plays s> impiutant a
part because all acts of intelligence are made prssible only by distinguishing
among surrounding things, or grouping them into like and unlike ; -this idea
we shall find to be the one of which science is the special product. Already
during the stage we have been discribing, the:e has existed gualitative prevision
in respect to the comumoner phenomena with which savage life is familiar;
and we have now to inquire how the elements of gquantitutive prevision are
evolved. We shall finl that they originate by the,perfecting of this same
idea of likeness ;that they have their rise in that conception of complete likeness
which, as we have seen, necessarily results from the continued process of
classification.

For when the process of classification has been carried as far as it is possible
for the uncivilized to carry it—when the animal kingdom has been grouped
not merely into quadrupeds, birds, fishes, and insects: but each of these divided
into kinds—when there come to be sub-classes, in each of which the members
differ only as individuals, and not specifically ; it is clear that there must occur
8 frequent observation of objects which differ so little as to be indistingu.
ishable. Among several cre.tures which the savage has killed and carried
home, it must often happen that some one, which he wished to identify, is so
exactly like another that he cannot tell which is which, Thus, then, there
originates the nction of equalily, The things which among ourselves are
called equal—whether lines, angles, weights, temperatures, sounds or colours
—are things which produce in us sensations that cannot be distinguished from
each other. It is true that we now apply the word equal chiefly to the
geparate phenomena which objects exhibit, and not to groups of phenomena ;
but this limitat.on of the idea has evidently arisen by subsequent analysis.
And that the notion of equality did thus originate, will, we tkink, become
obvious on remembering that as there were no artificial objects from which it
could have been abstracted, it must have been abstracted from( natural ohjects ;
and that the various families of the animal kingdom chiefly furnish tbose natural
objects which display the requisite exactitude of likeness

The same order of experiences out of which this general idea of equality is
evolved, gives birth at the same time to & more complex idea of equality; or
rather, the process just described generatos an idea of equality which farther
exporience separates into two ideas—equality of things and equality of relations,



( 87 )

While organic and more especially animal forms, occasionally exhibit this
perfection of likeness out of which the notion of simple equality arises, they
more frequently exhibit only that kind of likeness which we call similarity ;
and which is really compound equality. For the similarity ot two creatures
of the same species but of different sizes, is of the same nature as the similarity
of two geometrical figures. In either case, any two parts of the one bear the
same ratio to one another, as the homologrus parts of the other. Gjven in any
species, the proportions found to exist among the bones, and we may, and
zoologists do, predict from any one, the dimensions of the rest ; just as, when
knewing the prop rt.ons subsisting among the parts of a geometrical figure, we
may,» from the length of one, calculate the others. And if, in the case of
similar geomatrical figures, the similarity can be established only by proving
exactness of proportion among the homologous parts; if we express this
relation between two parts in the ones and the ccrresponding parts in the
other, by the fcrmnla A isto B as @ is to b ; if we otherwise write this, A to
B=a to & ; if, consequently, the fact we prove is that the relation of A to B
equals the relation of & to b; then it is manifest that the fundamental
conception of similarity is equality of relations. With this explanation we
shall be understood when we say that the notion of equality of relations is
the basis of all exact rcasoning, Alrcady it Las been shown that reasoning
in general is a recognition of likeness of relations, and here we further find
that while the notion of likeness of things ultimavely evolves the idea of simple
equality, the notion of likeness of rclations evolves the idea of equality of
relations: of which the one is the concrete germ of exact science, while the
other ig its abstract germ. Those who cannot understand how the recognition
of gimilarity in creatures of the same kind, can have any alliance with
reasoning, will get over the difficulty on remembering that the phenomena
among which equality of relations is thus perccived, are phenomena of the same
order and are present to the senses at the same time ; while those among
which developed reason perceives relations, are generally neither of the same
order, nor simultaneously present, And if further they will call to mind how
Cuvier and Owen, from a single part of a creature, as a tooth, construct the rest
by a process of reasoning based on this equulity of relations they will see that
the two things are intimately connected, remcte us they at first seem. But
we anticipate. What it concerns us here to observe is, that from familiarity
with organic forms there simultaneously arose the ideas of simple equality,
and equality of relatiuns.

Spencer, Essay on the Genesis of Science, p. 184—192,
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Without further argument, it will, we think, be sufficiently clear that the
soiences are none of them separately evolved=——are none of them independent
either logieally or historically ; but that all of them have, in a greater or less
degree, required aid and reciprocated it. Indeed, it needs but to throwmeide
hypothesis, and contemplate the mixed character of surrounding phenomena,
to at once see that these notions of division and sucocession in the kinds of know-
ledge are none of them actually true, but are simply scientific fictions: good,
if regarded merely as aids to study ; bad, if regarded as representing realities in
Nature. Consider them critically, and no facts whatever are presented to our
genses uncombined with other facts—no facts whatever but are in some degree
disguised by accompanying facts : disguised in such a manner that all must be
partially understood before any one can be understood. If it be said, as by M.
Comte, that gravitating force should be treated of before other forces, seeing
that all things are subject to it, it may on like grounds be said that heat should
be first dealt with ; seeing that thermal forces are everywhere in action; that
the ability of any portion of matter to manifest visible gravitative phenomena
depends on its state of aggregation, which is determined by heat; that only by
the aid of thermology can we explain those apparent exceptions to the gravitating
tendenoy which are presented by steam and smoke, and so establish its univere
sality ; and that, indeed, the very existence of the solar system in a solid form
is just as much a question of heat as it is one of gravitation. Take other cases :~
All phenomena recognised by the eycs, through which only are the data of exact
science ascertainable, are complicated with optical phenomena ; and cannot be
exhaustively known until optical principles are known. The burning of a candle
cannot be explained without involving chemistry, mechanics, thermology. Every
wind that blows is determined by influences partly solar, parvly lunar, partly
hygrometric ; and implies considerations of fluid equilibrium and physical geog-
raphy. The direction, dip, and variations of the magnetic needle, are fects half
terrestrial, half celestial—are caused by earthly foroes which have cycles of
change corresponding with astronomical periods. The flowing of the gulf-stream
and the annual migration of icebergs towards the equator, depending !as they
do on the balancing of the centripetal and centrifugal forces aéting on the ocean,
involve in their explanation the Earth’s rotation and spheroidal form, the lawa
of hydrostatios, the relative densities of cold and warm water, and the doctrines
of evaporations It is no doubt true, as M. Comte says, that * our position in
the solar system, and the motions, form, size, and equilibrium of the mass of our
world among the planets, must be known before we can understand the phenos
mena going on at its surface,”” But, fatally for his hypothesis, it is also true
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thnt we must understand a greater part of the phenomena gbing on at.its surface
before we can know ite position, &c., in the solar system. It is not simply that,
a8 we have already shown, those geometrical and mechanical principles by which

celestial appearances are explained, were first generalized from terrestrial ex-

periences ; but it is thab the very obtainment of correct data, on which to base

astronomiocal generalizations, implies advanced terrestrial physics. Until after

optics had made considerable advance the Copernican system remdined but a
speculation. A single modern observation on a star has to undergo a careful
analysis by the combined aid of various sciences—has to be digested by the
organism of the sciences ; which have severally to assimilate their respective parts
of the observation, before the essential fact it contains is available for the further
development of astronomy. It has to be corrected not only for nutation of the
earth’s axis and for precession of the equinoxes, but for aberration and for
refraction : and the formation of the tables by which refraction is calculated,
presupposes knowledge of the law of decreasing demsity in the upper
atmospheric strata ; of the law of decreasing temperature, and the influence
of this on the density ; and of hygrometric laws as also affecting density, So
that, to get materials for further advance, astronomy requires not only the
indirect aid of the sciences which have presided over the making of its improved
instrumerts, but the direot aid of an advanced optics, of barology: of thermology,
of hygrometry ; and if we remember that these delicate observations are in some
oases registered clectrically, and that they are further corrected for the *‘ personal
equation "—the time elapsing between seeing and registering, which varies with
different observers—we may even add electricity and psychology, If:then, so
apparently simple a thing as ascertaining the position of a star is complicated
with so many phenomena, it isclear that this notion of the independence of the
sciences, or certain of them, will not hold. Whether objectively independent or
not» they cannot be subjeatively so—they cannot have independence as presented
to our consciousness ; and this is the only kind of independence with which
we are concerned, And here, before leaving these illustrations, and especially
this last one, let us not omit to notice how clearly they exhibit that inoreasingly
active congensus of the sciences which characterizes their advancing development,
Besides inding that in these later times a discovery in one science commonly
causes progress in others; besides finding that a great part of the questions with
which modern science deals are so mixed as to require the co-operation of many
sciences for their solution; we find in this last case that, to make a single good

observation in the purest of the natural sciences, requirea the combined assistance

of half a dozen other sciences,

Perhaps the clearest comprehension of the interconnectet'l 'gro.wth of' the
soiences may be obtained by contemplating that of the arts to.wmc!x it is sirigtly
analogous, and with which it is inseparably bound up. Most intelligent persons
must have been, at one time or other, struck with the vast array of antecedents
processes of manufacture, Let him trace the produge

ed by one of our
presupposed by and consider all that is implied by ite. There are the

tion of a printed cotton,
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many successive improvements through which the power-looms reached their
present perfection; there is the steam-engine that drives them, having its long
history from Papin downwards ; there are the lathes in which its cylinder was
bored, and the string of ancestral lathea from which those lathes proceeded ;
there is the steam-hammer under which its crank shaft was welded ; there are
the puddling-furnaces, the blast-furnaces, the eoal-mines and the iron-mines
ncedful for preducing the raw material ; there are the slowly improved appliances
by which the factory was built, and lighted, and ventilated ; there are the print-
ing engine, and che dyehouse, and the colour-laboratory with its stock of materials
from all parts of the world, implying cochineal-culture, logwood-outting, indigo-
growing ; there are the implements used by the producers of cotton, the gins
by which it is cleaned, the elaborate machines by which it is spun ; there are the
vessels in which cotton is imported, with the building-slips, the ropeyards, the
sail-oloth factories, the anchor-forges, needful for making them; and besides
all these directly necessary antecedents, each of them involving many others,
shere are the institutions which have developed the requisite intelligznce, the
priating and publishing arrangements which have spread the necessary informa-
tion, the social organization whioh has rendered possible such a complex co-
operation of agencies. Further analysis would show that the many arts thus
ooncerned in the economical production of a ckild’s frock, have each of them
been brought to its present efficiency by slow steps which the other arts have
aided ; and that from the beginning this reciprocity has been ever on the increase,
It needs but on the one hand to consider how utterly impossible ib is for the
savage, even with ore and coal ready, to produce so simple a thing a8 an iron
hatohet ; and then to oconsider, on the other hand, that it would have been
impracticable among ourselves, even a century ago, to raise the tubes of the
Britannia bridge from lack of, the hydraulic press; to at once see how mutually
dependent are the arts, and how all must advance that each may advance, Well,
the sciences are involved with each other in just the same manner. They are,
in fact, inextricably woven into this same complex web of the arts ; and are only
conventionally independent of it, Originally the two were one. How to fix
the religious festivals ; when to sow ; how to weigh commodities ; and in what
manner to measure ground ; were the purely practical questions out of which
arose astronomy, mechanics, geometry. Since then there has been a perpetual
inosoulation of the sciences and the arts. Science has been supplying arb with
truer generalizations and more completely quantitative previsions. Art hasbeen
supplying science with better materials, and more perfect instruments. And all
along the interdependence has been growing closers not only between art and
soience, but among the arts themselves) and among the sciences themselves, How
completely the analogy holds throughout, becomes yet clearer when we recognise
the 1aov that the sciences are arts to each other. Ifs asoccurs in almost every
cases the fact to be analysed by 'any sciences has first to be prepared—to be
disentangled from disturbing facts by the afore discovered methods of other
sciences ; the other goiences so used, stand in the position of arts, 1 in solving
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a dynamical problem, a parallelogram is drawn, of which the sides and diagonak
represent forces, and by putting magnitudes of extension for magnitudes of foree
& measurable relation is established between quantities not else to be dealt with ;
it may be fairly said that geometry plays towards mechanics much the st me
part that the fire of the founder plays towards the metal he is going to cast, 1f, in
analysing the phenomena of the coloured rings surrounding the point of contact
between two lenses, a Newton ascertains by oalculation the amouant of certain
jnterposed spaces, far too minute for actual measurement ; he employs the science
of number for essentially the same purpose as that for which the watchmaker
employs tools. If, before writing down his obsarvation on a star, the astronomer
has to separa‘e from it all the errors resulting from atmospheric and optical laws,
it is manifest that the refraction-tables, and legarithm-books, and formuls, which
he successively uses, serve him much as retorts, and filters, and cupels serve the
assayer who wishes to separate the pure gold from all accompanying ingredients.
8o close, indeed, is the relationship, that it is impossible to say where science
beging and art ends. All the instruments of the mnatural philosopher sre the
products of art ; the adjusting one of them for usel‘is an art, there is ait in
making an observation with,one of them; it requires art properly, to treat the
facts ascertained ; nay, even the employing established generalizations to open
the way to new generalization, may be considerad as art. In each of these cases
previously organized knowledge becomes the implement by which new knowledge
is got at : and whether that previously organized knowledge is embodied in a
tangible apparatus or in a formula, matters not in so far as its essential relation
to the new knowledge is concerned. If, a3 no one will deny, art is applied know-
ledge, then such portion of a soientifie investigation as consists of applied knowse
ledge is art. 8o that we may even say that as soon as any prevision in soience
passes out of its originally passive state, and is employed for reashing other
previsions, it passes from theory into practice —become scienco in action—becomes
art. And when we thus see how purely conventional is the ordinary distinction,
how impossible it is to make any real separation—when we sec not only that
science and art were originally one; that the arts have p2rpetually assiste{ each
other ; that there has been a constant reciprocation of aid between the sciences
and arts ; but that the science aot as arts to each other, and that the established
part of each science becomes an art to the growing part —when wa recognise
the closeness of these associations, we shall the more clearly perceive that as the
connexion of the arts with each other has been ever becoming more intimate ;
a8 the help given by sciences to arts and by arts to sciences, has been age by age
increasing ; so the interdependence of the sciences themselves has been ever
growing greater, their mutual relations more imvolved, their consensus more

active,
Spencer, Essay on the Genesis of Science, p. 218—324,
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The rec~gnition of Law being the recognition of uniformity of relations
among phenomens, it follows that the order in which different groups of
phenomena are reduced to law, must depend on the frequency with which the
uniform relations they severally display are distinctly experienced. At any
given stage of progress, those uniformities will be best known with which
men’s minds have been oftenest and most strongly impressed. In proportion
partly to the number of times a relation has been presented to conseiousness
(not merely to the senses), and in proportion partly to the vividness with
which the terms of the relation have been cognized, will be the degree in which
the constancy of connexion is perceived.

The succession in which relations are generalized being thus determined,
there result certain detrivative principles to which this succession must more
immediately and obviously conform. First is the directness with which personal
welfare is affected. While, amung surrounding things, many do not appreciably
influence us in any way, some produce pleasures and some pains, in various
degrees ; and manifestly, those things whose actions on the organism for good
or evil are most decidgd, will, cateris paribus, be those whose laws of action
are earliest observed. Second comes the conspicuousness of one or both pheno-
mena detween which a relation is to be peroeived. On every side are phenomena
0 concealed as to be detected only by close observation ; others not obtrusive
enough to attract notice ; others which moderately solicit the attention ; others
g0 imposing or vivid as to force themselves on consciousness ; and, supposing
conditions to be the same, these last will of course be among the first to
have their relations generalized. In the third place, we have the absolute
Jrequency with which the relations ocour, There are ce-existences and sequences
of all degrees of commonness, from those which are ever present to these which
are extremely rare ; and manifestly, the rare co-existences and sequences, as
well as the sequences which are very long in taking place, will not be reduced
to law so soon as those which are familiar and rapid. Fourthly has to be
added the relative frequency of oocuriencs, Many events and appearances are
limited to certain times or certain places, or both; and, as a relation which
does uot exist within the environment of an observer cannot be perceived
by him, however common it may be elsewhere or in another age, we have to
take account of the surrounding physical circumstances, as well as of the state
of society, of the arts, and of the sciences——all of which affect the frequency



( 93 )

with which certain groups of facts are observable. The fifth corollary to be
noticed is, that the succession in which different classes .of relations are reduced
to law, depends in part on their simplicity. Phonomena presenting great
composition of causes or conditions, have their essential relations so masked,
that it requires accumulated experiences to impress upon consciousness the
true connexions of antecedents and consequents they involve. Hence, other
things equal, the progress of generalization will be from the, simple to the
complex ; and this it is which M. Comte has wrongly asserted to be the sole
regulative principle of the progress. Sixth comes the degree of abstractness.
Concrete relations are the earliest acquisitions. Such analyses of them as
separate the essential connexions from their disguising accompaniments, neces-
sarily come later. The analysis of the connexions, always more or less
compound, into their elements then becomes possible. And so on continually,
until the highest and wost abstract truths have been reached.

Essay on Law in General, p. 83—85.
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B—

Having roghly analyzed the progress of the past, let us take advantage
of the light thus thrown on the present, and consider what is implied respect-
ing the future,

Note first that the likelihood of the universality of Law has been ever
growing greater. Out of the countless co existences and sequences with which
mankind are environed, they have been continually transferring some from
the group whose order was supposed to be arbitrary, to the group whose order
is known to be uniform. And manifestly, as fast as the relations that are
unreduced to law become fewer, the probability that among them there are
some that do not conform to law, becomes less. To put the argument numeri-
cally—[t is clear that when out of surrounding phenomena & hundred of
several kinds have been found to oocur in constant connexions, there arises a
slight presumption that all pher.omona occur in constant connexions. When
uniformity has been established in a thousand cases, more varied in their kinds,
the presumption gains strength. And when the known cases of uniformity
amount to myriads, including many of each variety, it becomes an ordinary
induction that uniformity exists everywhere,

Silently and insensibly their experiences have been pressing men on
towards the conclusion thus drawn. No out of a conscious regard for these
reasons, but from a habit of thought which these reasons formulate and justify,
all minds have been ndvancing towards a belief in the constancy of surround-
ing co-existences and sequences. Familiarity with concrete uniformities has
generated the abstract conception of uniformity—the idea of Zaw ; and this
idea has been in successive generations slowly gaining fixity and clearness.
Especially has it been thus among those whose knowledge of natural pheno-
mena is the most extensive—men of science. The mathematician, the physi.
cist, the astronomer, the chemist, severally acquainted with the vast accumula.
tions of uniformities established by their predecessors, and themselves daily
adding new ones as well as verifying the old, acquire a far stronger faith in
law than is ordinarily possessed. With them this faith, ceasing to be merely
passive, becomes an active stimulus to inquiry., Wherever there exist pheno-
mena of which the dependence is not yet ascertained, these most cultivated
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intellects, impelled by the conviction that here too jhere is some invariable
connexion, proceed to observe, compare, and experiment ; and when they
discover the law to which the phenomena conform, as they eventually do,
their general belief in the universality of law is further strengthened. So
overwhelming is the evidence, and such the effect of this discipline, that to
the advanced student of nature, the proposition that there are lawless pheno-
mena has become not only incredible but almost inconceivable.

This babitual recognition of law which already distinguishes modern
thought from ancient thought, must spread among men at large. The fulfils
ment of predictions made possible by every new step, and the further command
geined of pature’s forces, prove to the uninitiated the validity of scientific
generalizations and the docttine they illnstrate, Widening education is daily
diffusing among the mass of men that knowledge of these generalizations which
has been hitherto confined to the few. And as fast as this diffusion goes on,
must the belief of the scientific become the belief of the world at large.

That law is universal, will become an irresistible conclusion when it is
perceived that the progress in the discovery of laws itself conforms to law ; and
when this perception makes it clear why certain groups of phenomena have
been reduced to law, while other groups are still unreduced. When it is seen
that the order in which uniformities are recognized, must depend upon the
frequency and vividness with which they are repeated in conscious experience ;
when it is seen shat, as a matter of fact, the most common, important, cons-
picuous, concrete, and simple, uniformities were the earliest recognized, because
they were experienced oftenest and most distinctly ; it will by implication
be seen that long after the great mass of phenomena have been gencralized,
there must remain phenomena which, from their rareness, or unobtrusiveness,
or seeming unimportance, qr complexity, or abstractness, are still ungeneralized,
Thus will be furnished a solution to a difficulty sometimes raised. When it
is asked why the universality of law is not already fully established, there
will be the answer that the directions in which it is not yet established are
those in which its establishment must necessarily be latest. That state of,
things which is inferable beforehand, is just the state which we find to exist,
1f such co-existences and sequences as those of Biology and Sociology are not,
yot reduced to law, the presumption is not that they are irreducitie to law,
but that their laws elude our present means of anslysis, Having long ago
proved uniformity throughout all the lower classes of relations, and having been
step by step proviog uniformity throughoat classes of relations suocessively
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higher and higher, if v.e have not yet succeeded with the highest classes, it
may be fairly concluded that our powers are at fault, rather than that the
uniformity does not exist. And unless we make the absurd assumption that
the process of generalization, now going on with unexampled rapidity, has
reached its limit, and will suddenly cease, we must infer that ultimately man-
kind will discover a constant order of manifestation even in the most involved
and obscure phenomena.

Essay on Law in General, p. 95—98.
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Every art hagone first principle, or general major promise, not porrowed from
science ; that which enunciates the object aimed at, and affirms it to be a desirable
object, The Builder's art assnmes that it is desirable to have buildings;
Architecture (a8 one of the fine arts), that it is desirable to have them
beautiful or imposing. The hygienic and medical arts assume, the one
that the preservation of health, the other that the ocure, of disease, are fitting
and desirable ends. These are not propositions of science. Propositions of
science assert a matter of fact : an existence, a co-existence, a succession, or a
resemblamce, The propositions now spoken of do not assert that anything is,
but enjoin or recommend that something should be. They are a class by themselves.
A proposition of which the predicate is expressed by the words ought or should
bes is generically, different from one which is expressed by #s, o7 will be.”

(Art—Encyolopmdia Britannica,)

John Stuart Mill in his Bystem of Logic regarding Arb says : ~It is customary,
however, to include under the terms moral ' knowledge, and even (though
improperly) under thab of moral science, an inquiry the results of which do not
express themsolves in the indicative, but in the imperative mood, or in peri-
phrases equivalent to it, what is called the knowledge of duties, practical ethics,

or morality.
Now the imperative mood is the characteristic of art, as distingnished from
science. Whatever speaks in rules, or precepts, not in assertions respecting matters

of fact, is art : and ethics, or morality, is properly a portion of the art oorrespond-
ing to the sciences of human nature and society.

The method, therefore, of Ethics, can be no other than that of Art, or Practice,
in general :

In all branches of practical business, there are casesin which individual,
is bound to conform his practice to a pre-established rule, while there are others
in which it is part of his task to find or construct the rule by which heis to

govern his conduot.

Now the reasons of a maxim of policy, or of any other rule of art, can be no
other than the theorems of the corresponding sciences )

The relation in which rules of art stand to doctrines of science may be
thus oharacterized, The art proposes to itself an end to be attained, defines the
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‘end, and hands it over to the science. The science receives it, considers it as &
phenomenon or effect to be studied, and having investigated its causes and condi-
tions, sends it back to art with a theorem of the combination of circumstances
by which it could be produced. Art then examines these combinations of circum-
‘stances, and according as any of them are or are not in human power pronounces
the end dttairable or not. The only one of the premises, therefore, which Arb
supplies, is the original major premise, which asserts that the attainment of the
given end is desirable, Science then lends to Art the proposition (obtained by
a series of inductions or of deductions) that the performance of certain actiona
will attain the end. From these premises Art concludes that the performance

of these actions is desirable and finding it also practicable, converts the theorem
into a rule of precept,

It deserves particular notice, that the theorem or speculative truth is
not ripe for being turmed into a precept, until the whole, and not a part
merely, of the operation which belongs to seience, has been performed. Suppose
that we have completed the scientific process only up to a certain point
have discovered that a particular cause will produce the desired effect, but have
not ascertained all the negative conditions which are necessary, that is, all the
circumstances which, if present, would prevent its production. 1f in this
imperfect state of the scientific theory, we attempted to frame a rule of art, we
would perform that operation prematurely., Whenever any counter-acting cause,
overlooked by the theorem, takes place, the rule will be at fault : we shall
employ the means and the end will not follow. No arguing from or about
the rule itself will then help us through the difficulty : there is nothing for it
but to turn back and finish the scientific process which should have preceded the
formation of the rule. We must re-open the investigation, to inquire into the
remainder of the conditions on which the effect depends ; and only after we
have ascertained the whole of these, are we prepared to transform the completed
law cf the effeot into a precept, in which those circumstances or combinations of

circumstances which the science exhibits as conditjons, are prescribed as
means,

1t is true that, for the sake of convenience, rules must be formed from some-
thing less than this ideally perfect theory ; in the first place, because the theory
can seldom be made ideally perfeot ; and next, because, if all the counteracting
contingencies, whether of frequent or of rare occurrence, were included, the
rules would be too cumbrous to be apprehended and remfembered by ordinary
capacities, on the common occasions of life. The rules of art do not attempt to
comprise more conditions than require to be attended to in ordinary oases; and
are thorefore always imperfect. In the manual arts, where the requisite condje
tions are not numerous, and where those which the rules do not specify are
generally either plain to common observation or speedily learnt from practice,
rules may often be safely acted on by persons who know nothing more than the
rule. But in the complicated affairs of life, and still more in those of states and
societies, rules cannot be relied on, without constantly referring back tothe
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seientific laws on which they are founded. To know %what are the practical
contingencies which require & modification of the rule, or which are altogether
egsoeptions to it, is to know what combinations of circumstances would interfere
with, or entirely counteract, the consequences of those laws : —and this can only
be learnt by a reference to the theoritc gronnds of the rule.

By a wise practitioner therefore, rules of conduct will only be»considered as
provisional. Being made for the most nunierous cases, or for those of most ordinary
occurrence, they point out the manner in which it will be least perilous 10 act,
where time or means do not exist for analysing the actual circumstances of the
case, or where we cannot trust our judgment in estimating them. But they do
not at all supersede the propriety of going through (when circumstances permit)
the scientific process requisite for framing a rule from the data of the particular
oase before us. At the same time the common rule may properly serve as an
admonition, that a certain mode of action has been founli by oursclves and others
to be well adopted to the cases of most common occurrence, so that if it be
unsuitable to the case in hand, the reason of ite being se will be likely to arise
from some unusual eircumstance. Mills Lagic, pp. 546 —50, vol. I, 9th ed,

The grounds, then, of every rule of art, are .o be found in the theorems of
geience. An art or a body of art consists of the rules together with as much of the
speculative propositions as comprises the justirications of those rules. The
complete art of any matter, includesa selection of such a portion from the scicnce,
as is necessary to show on what conditions the effect, which the art aims at
producing, depends. And art in gemeral consists of the truths of science
arranged in the most convenient order for practice, instead of the order which
is the most convenient for thought, Scienoe groups and arranges its truth, so as to
enable us to take in at one view as much as possible of the general order of the
universe. Art, though it must assume the same general laws, follows them only
into such of their detailed consequences as have led to the formation of rules of
conduct; and brings togetner from parts of the field of science most remote
from one anotuer, the truths reclating to the production of the different and
heterogencous conditions necessary to each effect which the exigencies of practical
life require to be produced,

Science, therefore, follows one causs to its various effectss while art traces ona
effect to its multiplied and diversified canses and conditions; there is need of a set
of intermediate scientific truths, derived from the higher generalities of science
and destined to serve as the generalia or first principles of the various arts,

Mills Logic, pps 661—52, vol, II, 9th ed,
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A gcience, whether the science of mathematics, or phyeics, or mechanics, or
chemistry, or geology, or physiclogy, or cconomics, deals only with the relations
of cause and effect within its own ficld, It assumes nothing to be a good and
nothing to be an evil. It does not start with the notion that something is
desirable or undesirable, nor does it arrive at any such oonclusion as its result.
It has no business to offer precepts or preseriptions. Its solesingle concern is to
trace effects back totheir causes, to project causes forward to their effects.

An art on the obher hand, starts with the assumption that a certain thing is
desirable or that a certain other thing is uudesirable; that something is a good or
that gomething is an evil. The objeot it seeks is to ascertain how the good may
be attained, or the evil avoided. In persuing this inquiry, it makes use of the
principles, or laws, governing the relations of cause and effect, which have been
ascertained in the cultivatior of any and all sciences that have in any way
to do with its own subject matter. As a result, it issues with certain precepts
and pre-criptions for the gnidance and assistance of those who would gain the
good and avoid the evil which that particular art has in contemplation, whether
it be the art of navigation, or of cookery, of painting, of gunnery, of architecture,
of mining: or of weaving.

(Pol. Ex,, by Walker, 3rd cdition, p. 19.)
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§ 440. The mere gathering of individuals into a group does not constitute
them asociety, A society, in the sociological sense, is formed only when, besides
Juxtaposition therois co-operation. So long as members of the group do not
combine their energies to achieve some common end or ends, there is little to keep
them together. They are preventel from separating only when the wants
of each are better satisfied by uniting his elfoita with those of others, than they

would be if he acted alone,

Co-operation, then, is at once that which cannot exist without a society,
and that for which a society exists. It may be a joining of many strengths
to effect sometking which the strength of no single man can effect ; or it may
ke an apportioning of different activities to different persons, who severally
participate in the benefits of one another’s activities. The motive for acting
together, originally the dominant one, may be defence against enemies ; or it
may be the easier obtainment of fuol, by She chase or otherwise ; or it may
be, and commonly is, both of these. Inany cases however, the units pass from
the state of perfect indepondence to the state of mutual dependence; andas
fast as they do this they become united into a society rightly so called.

But Co-operation impliésorganization. If actsare to be effectually combined,
there must be arrangements under which they are adjusted in their times,

amounts, and characters.

§ 441, This social organization, necessary asa means to concerted action,
is of two kinds: Though these two kinds generally co-exist, and are more or
less interfused, yet they are distinot in their origins and natures. There is a
spontaneous co-operation which grows up without thought during the putsuit of
privafe ends ; and there is a co-operation which, conciously devised, implies
distinct recognition of public ends. The ways in which the two are respectively

establishred and carried on, present marked contrasts,

Whenever, in a primitive group, there begins thit co-operation which is_
effected by exchango of services —whenever individuals find their wants better
satisfied by giving certain products which they can make best, in return for other
products they are less skilled in making, or mot so well ciroumstanced for
making there is initiated a kind of organization which then, and throughout
its higher stages, results from endeavours to mect personal needs. Division of
labour, to the last as at first, grows by experience of mutual facilitations in
fiving, Each new specialization of {industry arises from the effort of one
who commences it to get profit ; and establishes itself by conducing in some way
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#o the profit of others, So that there is a kind of concertel action, with an:
elaborate social organization developed by it, which does not originate im.
deliberate concert. Though within the small sub-divisions of this organizae
tion, we find everywhere repeated the relation of employer aud employed, of
‘whom the one directs the actions of the other ; yet this relation, spontaneously

formed in aid of private ends and continued only at will, is not formed with

conscious reference to achievement of public ends : these are not thought of. And

though, for regulating trading activities, there arise agencies serving to aljust
the supplies of commo lities to the demands; yet such azencies do this not by
direct stimulations or restraints, but by commuaicating information which serves
to stimulate or restrain ; and, further, these agencies grow up not for the avowed
purpose of thus rezulating, but in the pursuit of gain by individuils, So unine

tentionally has there arisen the elaborats division of labour by which proiuction

and distribution are now carried on, that only in modern days has there come a
recognition of the fict that it has all along becn arising.

On the other hani, co-operation for a purpose jmmediat-ly concerning the
whole society, is a concious co-operation ; and is carriel on by an organization
of another kind, formed in a different way, When the primitive group has to
defend itself against other groups, its members act together under further
stimuli than those constituted by purely personal desires. Even at the outset
before any control by a chief exists, there ig the control exercised by the group
over its members ; each of whom is obliged, by public opinion, to join in the
general defence, Very soon the warrior of recognized superiority begins to
exercise over each, during war, an influence additional to that exercised by the
group ; and when his authority becomes established, it greatly furthers combined
action. From the begining, therefore, this kind of social co-operation is a consci»
ous co-operation, and a co-operation which is not wholly a matter of choice—is
often at.variance with private wishes. As the organization initiated by it deve-
lops, we see that, in the first place, the fighting division of the society displays
in the highest degree these same traits : the grades and divisions constituting an
army, ca-operate more and more under the regulatiin, c¢onsciously established
of agencies which override individual volitions —or, to speak strictly, control
individuals by motives which prevent them from acting as they wculd spuntas
neously acts In the second place, we see that throughout the society as a whole
there spreads a kindred form of organization—kindred in so far that, for the
purpose of maintaining the militant body and the government which directs it,
there are established over citizeus, agencies which force them to labour more
or less largely for public ends instead of private ends, And, simultaneously,
there develops a further organization, still akin in its fundamental principle,
whioh restrains individual actions in such wise that social safety shall not
be endangered by the disorder consequent on unchecked pursuit of personal
ends, So that this kind of social organization is distinguished from the other: as
arising through concious pursuit of public ends ; in furtherance of which individual
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wills are constrained, first by the joint wills of the entire ‘group, and afterwards
more definitely by the will of a regulative agency which the group evolves.

Most clearly shall we perceive the contrast between these two kinds of
organization on observing that, while they are both instrumental to social
welfare, they are instrumental in converse ways. That organization shown us
by the division of labour for industrial purposes, exhibits combined action ;
but it is a combinel action which directly seeks and subserves the welfares
of individuals, and indirectly subserves the welfare of society as a whole by
preserving individuals. Conversely, that organization evolved for governmental
and defensive purposes, exhibits combined action ; but it is a combined action
which directly seoks and subserves the welfare of the society as a whole, and
fndirectly subserves the welfares of individuals by protecting the society.
Efforts for self-preservation by the units originate the one form of organi-
zation ; whila cfforts for self-preservation by the agregate originate the other
form of organization. In the first case there is oconscious pursuit of private
ends only ; and the correlative organization resulting from this pursait of
private ends, growing up unconsciously, is without ooercive power. In the
second case there is conscious pursuit of w»ublic ends; and the correlative
organization conseiously established, exercises coercion.

Of these two kinds of co-operation and the structures effecting them, we are
here concerned only with one. Political organization is to be understood as that
part of social organization which consciously carries on directive and restraining
functions for public ends. It is true, as already hinted, and as we shall see pre-
sently, that the two kinds are mingled in various ways- that each ramifies

through the other more or less according to their respective degrees of predomi.
nance, But they are essentially different in origin and nature ; and for the pre.
sent we must, 8o far as may be, limit our attention to the last.,

Political Institution, Chap. 2—p. 2344 —218,
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Besides the various sorts of rules which are included in the literal acceptation
of the term law, and those which are by a close and striking analogy, though
improperly, termed laws, there are numerous, applications of the term law, which
rest upon a slender analogy and are merely me;taphorical or figurative, Buch is
the case when we talk of laws observed by the lower animals; of laws regulating
the growth or decay of vegetables ; of laws determing the movements of inanimate
bodies or masses. For where intelligence is not, or where it is too bounded to take
the name of reason, and, therefore, is too bounded to conceive the purpose of a
law, there is not the will which law can work on, or which duty cau incite or
restrain, Yet through these misapplications of a name, flagrant as the metaphor is,
has the field of jurisprudence and morals been deluged with mudy speculation.

Austin, p 90, 4th ed.
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But if the English abstract term ¢ Law’ is free from any suggddtion of the
aggrezate of Rights, or of the aggregate of just things, it is of course suggestive
of all the meanings in which the concrete term ‘a law’ is employel in our
language ; and these have unfortunately been so numerous as to involve the
abstract idex in considerable obscurity. Hence it is that so many of the de-
finitions which have boen given of that mysterious non-entitylstrike us as being
vague or merely culogistios. Many of them have reference to that diviae order
which pervades the inanimate universe even more than the actions of rational
beings ; and those of them which have reference to human action deal quite as
often with the voluntarily observel maxims of society as with rules which are
supported by the authority of the State.

Heterozeneous however as the sensos of the torm ‘a law’ may at first sight
appear, the connoction botwe:n them is not uard to trace ; nor is the earliest
use widcly different from the lilest and most accurate,

The shepherd who guides his flock, or, on a larger scale, the head of a family
who regulates its oncampments and employments, seems to have been the
earliost *lawgiver,” and. his directions, as orders given by one who has power
to enforce their observance, are the earliost ‘laws.’” The original, and still
the popular, conception of a ‘law,’ is a commaund preseribing a course of action,
disobedience to which will be punishel. In this conception there is of course
implied that of a lawgiver, who has power to enforce his commands ®*, From
this vague original use of the term has arieen that large developmeut of uses,
gome proper, Some merely metiphorical, out of which the jurist has to select
that which he admits into bis science.

The strongest intellectual tendency of mankind is the anthropomorphic.
If man isa mystery to himself, external nature is a still greater mystory ts
him, and be explains the more by the less obscure. As he governs his flock and
his family, so he supposes that unseen beings govern the waters and the winds.
The greater the regularity which he observes in nature, the fewer such beings
does he suppose to be at work in her ; till at length he riscs to the conception
of one great being whose laws aro obeyed by the whole universe ; or it may be

that, having thus arrived at the notion of a universe moving according to law,
)

+ Max Mullor appears to think that, among the Hindoos at all even's: the
order of idoas was tho converse, showing that in the Velic Hymns, Rita, from
meaning the order of the heavenly movements, became ian time the namo for
moral order and rightqeusnoss. Hibbert Lectures, 1878, p. 235,
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he holds fast to it, evel while he loses his hold on the idea of the existense of
& supreme lawgiver,

Men have also almost always believed themselves to be acquaintel with
certain rules intended for the guidance of their actions, and either directly
revealed to them by a superhuman power, or gathered by themselves from such
indications of the will of that power as are accessible. They have supposed that
they bave discovered by self-analysis a master part of themselves, to the dictates
of which they owe allegiance. They have observel that, in order that their
seases may receive certain impressions from external objects, those objects must
be arranged in certain ways, and no other,

It Is easy enough, upon consideration of these facts, to account for the
existence of such phrases as laws of Nature, laws of God, laws of Morality, lawe
of Beauty, and others which will at once suggest themselves,

The employment of the same name to denote things to different may appear
to us to imply an extraordinary confusion of the topics appropriate to Theology,
to Physics, to Ethics,fto Hsthetics, and to Jurisprudence ; but the wonder will be
less if we remember that the separdtion of the sciences to which we are accustoms
ed, and which we take for granted, was unknown to remote antiquity. The
world with all its varied phenomena was originally studied as a whole The
facts of nature and the doings of man were alike conoeived of as ordained by the
gods, The constitutions ot states and the customs and laws of all the peoples
of the earth were as much of divine contrivance as tle paths of the planets,
The great problem thus presented for the study of mankind was graually broken
up into a number of minor problems, There occurred a division of the sciences,
A line was drawn between those which deal with external nature, inclading
Theology and Metaphysics, and those which deal with the actions of men. These
latter, the practical, were thus severed from the theoretical sciences *;and the
term law, which had been used ambiguaously in the discussion of both setsof topics
before their severance, has henceforth two distinot histories. In the theoretical
sciences, it is used as the abstract idea of the observed relations of phenomena,
be those relations instances of causation or of mere succession and co-existence,
In the practical sciences the term is used to express the abstract idea of the rules
which regulate human action.

In the theoretical, or as we should rather say in modefn phrage, in the phy-
pical sciences, Law is used to denote the method of the phenomena of the universe ;
a use which would imply, in accordance with the primitive meaning of the term,
that this method is imposed upon the phenomena either by the will of God, or by
an abstraction called Nature.

* They are henceforth connected only by means of religion, and by specula«
tions concerning the faculties of the humaa wmind,
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This use of the term may certainly lead to misconceptions, It has long ago
been agreed that all we oan know of natural phenomena is that they co-exist with,
or succeed, one another in a certain order, but whether this order be imposed im-
mediately by a divine will, or mediately through an abstraction called Nature,
or through minor abstractions called Gravitation, Electricity, and the like, the:
phenomena themselves are unable to inform us. It is therefore necessary to
realise that when we talk of the laws of Gravity or of Refraction, we mean merely
that objects do gravitate and that rays are refracted. We are using the term
law merely to convey to our minds the idea of order and method, and we must
beware of importing into this idea any of the associations called up by the term
when it is employed in the practioal sciences,

Its use in these sciences is, speaking very generally, to express a rule of
human action ; and the scienses of human action being those in which the term
is most used, and indeed is most needed it is reasonable to say that this is its
proper meaning, and that its use in the theoretical sciences is improper, or
metaphorical merely.

But just as its metaphorical use, as meaning ¢« order’ is 8ometimes obscured
by assooiations derived from its proper use as 3ignifying ‘a rule’ so is its proper
use as ‘a rule’ oocasionally confused by an imagined parity between a rule and
the invariable order of nature.

The first step therefore towards clearing the term Law of ambiguity for
the purposes of Jurisprudence is to discard the meaning in which it is employed
in the physical sciences, whore if is used, by & mcre metaphor, to express the
method or order of phenomena, and to adopt as its proper meaning that
which it bears in the practical sciences» where it is cmployed as the abstract of
rules of human action,

Jurispradence.,~Holland, p. 1418,
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The nature and extent of the analogy between laws in the striet or political
sense, and the uniformities in the course cf physical events which we call laws
of nature, have often been discussed. Blackstonc and earlier writers pressed the
comparison with rhetcrical inexactness, which has been rebuked by the later
analytical echool with some cxcess of scverity,as if the likencss were merely
verbal and misleading. Early in thiscentury the correction was more modestly
but not less effectually made by Blackstone's editor Christian. *“In all eases,”
he says: ¢ where it"” (the worde law) “is not applied to human conduct, it may
be considercd as a metaphor; and in every instance a more appropriate term
may be found.sceseaiseriiisensennWhen we apply the word law to motions matter,
or the works of nature or of art, we shall find in cvery case that, with equal or
greater propriety and perspicuity, we might bave used the words gquality,
property, or peculiarity *’  Btill the rescmblance, notwithstanding all criticism,
is a real one. The laws made by princes and rulers aim with (more or less success,
though never with perfuct success) at producing uniformity of conduct within the
field of action to which this apply, We observe in the coursc of nature
uniformities which are constant, This constancy, compared with the partial
and uncertain obedience given to human ordinances, has inall times presentad
itself to men as the perfoct fulfilment in another region of that which the law-
giver can only strive to attain. By laws we e¢an, more or less» make men bes
have in particular ways ; the constraints of ¢xpress enactment cr customary rules
arc sufficient to some extent, but not altogether, to detcrmiine their aects and
forbearances. But the powers of nature always behave in the same wa s «nd this
readily suggests to our mind a constraint which is always present and always
efficient. Seed-time and harvest, the changes of the moon, the courses of the sturs,
come round without fail- Thus it would be with men’s actions if the law were
always obeyed, and therefora we secm to see in nature a low more perfect than
mine’s because never broken. In some such way as this the phrase “ laws of
nature’’ has come into common use: and in the practice of modern writprs almost
any general proposition in any branch of science may called a law. That this
manner of speaking should came to be rcgarded as contuinin‘g an explanation of
the facts is but one of inumerable instances of the tyranny constantly usurped
over man by his own creatures—words. But in following this track of resembl-
ance wg have introduced unawares an. important difference. At first sight the
laws of a nature seem to differ from those of man only in being inviolate; and
their excellance in this respect is indeed a not uncommon topic of natural
theology . But, when we consider it more curiously, the distinction is one of
kind, The laws of nature are not more cxcellent than Acts of Parliament, but
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belong to another eategory, Christian has expressed the poiht as well as anybndy :
«When law is applied to any other object than man, it ceases to contain two of
its essential ingredient idcas - namely, disobcdience and punishment.” A law
of nature is obeyed, as we say, because therc is no room for disobediccce. In
the case of laws in the proper sense, the law is one thing and the obedience -or,
as it may be, disob=dicnce—of any man subject to it is another thing:in the
case of a law of nature there is no such difference. Human statutes, and even
divine ones according to the majority of theologians, are commands addressed
to agents who may or may not follow them. Their object is & certain uniformity,
but the uniformity does not necessarily ensue. Nay, the law would still be a law
if no single perzon obeyed it on any one occasion. But a law of nature is insepare
able from uniformity ; or rather it is the uniformity itsclf.

These considerations are such as by this time are pretty familiar to students
of jurisprudence. Men of science have hitherto not troubled themselves much
with the question, or at any rate have not added anything to the legal view of
it As to the attempts of philocophers who were ncither men of science nor
lawyeis to clear up the general notion of 1aw, they are best left in charitable
gilence. But lately Professor Huxley, in his ’admimblc introduction to Messrs
Maeckmillan & Co.’s series of Science Primers,® has brought a fresh and powerful
gcientific mind to bear upon this ancient comparison or mefaphor, and shown
once more that no subject is too worn to be put in some new light, His para-
graph on “ Laws of Nature' is quite short, and a considerable part of it may
be given in his own words,

When we have made out by careful and repeated observatioms that some-
thing is always the cause of certain effect, or that certain evonts always take
place in the same order. we speak of the truth thus discovered as a law of nature,
Thus it is & law of nature that anything heavy falls to the ground if it is supported,
woveenee But it is desirable to remember that which is very often forgotten, that the
laws of nature are not the causes of the order of nature, but only our way of stating
as much as we have made out of that order. Stones do not fall to the ground in
consequence of the law just stated, as people sometimes carelessly say; but the
law is & way of asserting that which invariably happens when heavy bodies at-
the surface of the carth, stones among the rest, are free to move,

The laws of nature are, in fact, in this respect similar to the laws which men
make for the guidance of their conduct towards one another, There are laws about
the payment of taxes, and there are laws against stealing or murder, But tho law
is not the ocause of a man’s paying his taxes, nor ig it the cause of his abstaining
from theft or murder. The law is simply a statement of what will happen to a man
if ho does not pay his taxes, and if he commits theft or murder ; and the cause of

* The little of the book is Science Primers : Introductory, which is an
awkward one to quote,
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his paying his taxes or abstaining from crime (in the absence of any better motive)
is the fear of consequences which is the effect of his belief in that statement. A
1aw of man tells [us] what we may expect sosiety will do under certain circums-
tances ; and a law of nature tells us what we may expect natural expect objects
will do under certain circumstances. Each contains information addressed to our
intelligence, amd, except so far as it influences our intelligence, it is merely so
much sound or writing.

While there is this much analogy between human and natural laws, however,
certain essential differences between the two must not be overlooked, Human
law consists of commands addressed to voluntary agents» which they may obey or
disobey ; and the law is not rendered null and void by being broken. Natural
laws, on the other hand, are not commands, but assertions respecting the invariable
order of nature ; and they remain laws only so long as they can be shown to express
that order, To speak of the violation or the suspension of a law of nature is an
absurdity. All that the phrase can rcally mean is that, under certain oircum.
stances, the assertion contained in the law is not true ; and the just conclusion is,
not that the order of nature is interrupted, but that we have made a mistake in
stating that order, A true natural Jaw is an universal rule, and, assuch, admits.
of no exceptions.

Professor Huxley, it will be seen, fully recognizes the difference insisted upon
by Bentham and his followers in this country ; and on that point we do not ses
how his exposition can be bettered. We ocan only rejoice that truths which
down to our own time were ignored or imperfectly apprehended by the majority
of learned men are now presented in clear, simple, and forcible language to every
one who sets about acquiring even the rudiments of scientific training, There is
some noveltys however, in the similarity between natural and political or civil
lawss which is pointed out in the middle section of the passage we have quoted ;
and wo may find here some matter for further reflection. Professor Huxley assigns
uniformity of action as the common element in our conception of laws proper and
of the so-called laws of nature, but he assigns the uniformity of law properly
go-called to an unaccustomed place, He refers our impression of uniformity not
to the effect of laws in so far as bhey are observed, but to that*which happens if
theyeare broken. Not in the action of the citizen who obeys, but in the action
of the state which punishes the disobedient, we are to perceive the analogy to
the certain and constant operations of nature, This is not onls' enginous, buf
seems to fall in very well with the doctrine of our analytical school, which, as all
student know: lays peouliar stress on the sanctions of positive law. Moreover,
there is a_considerable show of convenience for it, Thereis in any case no perfect
uniformity to be discovered in human positive law, But on the common view
the exceptional cases will be all cases of disobedience; on Professor Huxley's
view they will be only those ocases of disobedience which esoape punishment,
And thus thero is a decided gain in the apparent closeness of the anology.
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‘But we have to conslder how for it can be rightly saic;that * the law #s simply
‘a statement of what will happen to a man” if he disobeys it, And it is to be
observed in the first place that, however true this may be for the analytical
inquirer, it is not the manner in Which the law is actually regarded for any
practical purpose ; except, perhaps, criminal law, which is not sixfcly to be taken
‘as the type of positive law in general. Honest men want, as a rules to know
‘enough of the law to conform to it in their dealings ; but, inasmuch as they have
no entention of breaking it,do not want to know the exact comsequences of a
breach. Hence the historioal account of the comparison which would be required
by Professor Huxley's cxplanation seems less probable than that which we have
given aboves Further, the ‘¢ statemont of what will happen ” is by no means a
simple one, for its truth depends on several conditions. The sanction will take
-effect if the wrong and the Wrongdoer are discovered, and if there is no miscar-
riage in any part of the proceedings, and if the law ia honestly administered.
And all these conditions are, or may be, material : the last of them, happily, need
not be considered in England ; but there are many countries where it is otherwise.
Io the last year or two we have been repeatedly told that many wholesome
laws or nominally in force in Asia Minor, which only need to be put in real use
make the condition of the people, if not the best that might be, at least much
better than it is. But then these laws are nob statements of what will happen:
they are statements of what does not happen, and was never seriously expeoted
to happen by persons who knew the secrets of Turkish Government, In the
southern provinces of Russia the law presumably forbids Russians of the ortha-
dox greek persuasion to plunder, ravish, and murder their felow-subjects, and
not the less so that the sufferers may happen to be Jews. Yet the people of
several Russian towns aad villages have been doing all these things openly, as
we hears to their jewcsh felow subjects ; and we do not hear that the criminals
have been punisheds or that any serious endeavour has been made to punish
them. I no ur own country there have been many penal statutes which
were not in any natural sense statements of what would happen to persons
contravening them ; for they have been habitually neglected andlcontravened to
this day, and notbing whatever has happencd to the transgressors. This is true
even of some modern and apparently rational enactments, such as that against
the ccnveyance of woters in boroughs. Again, it seems for - fetched to heighten
the analogy between laws proper and laws of nature by saying that “ the law is
not the onse of a man’s paying his taxes.” Burely it is at least causa sine gua non,
for without it why should he pay them, or how could there be taxes to pay ?
To take & concrete instance, it seems not easy to deny that the Elementary
Hducation Aot—that is, the will of Parliament as expressediby the Act—is the
cause of school boards being elected and of householders paying school rates,

No doubt law, so Iar as it takes effect by reason of its sanction, is effeotual
through the belief of the subject addreesed that the threatened evil will
follow in cage of disobedience, But the belief or assertion that the threatened
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cvil will follow is not the law itself : it is an infcrence from the law taken with
circumstances. In itsclf, the law is, from the assumed point of view, a command
coupled with a threat. The probability that the rulers issuing it will make their
threat good—which may depend on their power, or on their will, or both must
be ascertained by other means of information. Strictly the law tells us only
what the State professes that it willdo; and in well-governed commonwoalths
this will coincide, saving inevitable accidents with ¢ what we may expect society
will do.” But the two things are not ideunticiul. On the ground taken by
Professor Huxley,the nearest counterpartto a law of natnre in the scientific
sense would seem to be, not the cnactment or decree of a sovereign power in
itself, but a statement of its contents (say in a collection of statutes, or in an
exposition by a tax writer), coupled with the tacit assumption that the law can
ond will be enforced. Again, the amount of uniformity which is actually pre-
sented by the working of human laws depends in great measure on something not
immediately connected eithcr with the character of those laws as commands, or
with the punishments denounced on men who disobey them. We mean the
tollowing of precedent, Thisis a mark of law which is perhaps as importans
as any,

We should hardly give the name of law to a series of unrclated and inconsist-
ent commands enforeed by arbitrery aud uncertain methods, althouga their
subject matter might be the same as that of the kind of laws we are used to,
The capricious orders of a crazy despot may be laws according to Austin’s
definition until they are revoked ; but if 8o, it is the worse for the definition.
In any case the law of civilized countries, as we now find it.is to » great cxtent
founded on precedent. In the English system, which prevails, with few exceptions,
throughout the British Dominions and the United States, the precedents are
furnished by the recorded dccisions of Judges on questions which have occured
in actual litigation. Inthe sys'em of the Roman Law, which pievails on the
Continept of Europe and in the settlements and possession of Continental Powers,
the precedents cousist of the opinions of distinguished lawyers and text-writers on
questions which may or may not have come before them in a practical way ; to
whioh, according to the modern practice of scveral ocountriess Judicial deocisions
are added, but not so as to have any greater authcrity than the best opindons.
The differences between the two systems are impo:tant ; but at present we are
not concerned to pursue them. They agrees however,in this, that they%look for
guidance in new difficulties to the treatment of similar difficultied in past times,
The manner and degree of their observance of precedent are diverse; the general
character is the same. And it is an observance also largely met with in those parts
of the oonduct of life which have a formal and quasi-legal character, such as the
proceedxngs of legislative and executive bodies, public meetings, and committees. Of
actual ceremonies we say nothing, as their history is distinct, In modern times
they have mostly become parts of same order or descipline which is directly
or indirectly under the sanction of positive law; and then the necessity of
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observing them is for the persons concerned simply the necessity of obeying the
law. But ceremonies are doubtless earliar than any laws, and the influenoce of
ceremonial ideas and habits on ancient law is a subject of which the importance
is already apparent, and on which there is probably still much to be learnt.
So long and in so far as ceremonies exist independently of law, their safe.
guard is the supposed necessity of performing them exactly at all points
in order to obtain a desired beneflt or avert a dreaded misfortune,

Essays in Jurisprudence aud Kthics by Frederick Pollock, M, A,
p. 42 to 62,
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Now, turting back to tho consideration of what are called laws of nature,
we may observe that nature presents to us, even more than the image of
command always obeyed, that of precedent invariably followed. The analogy
to human laws in their modern or statutory sense, as express commands
preseribing particular things to be done, is the product of a rather advanced
stage of reflection. Whatever its value may be (and I am free to confess
that I do not rate it highly), it is artificial. The analogy to human law in
its ancient or customary form is both closer and more obvious. And to early
observes the uniformity of nature, so far as it was ascertainable with their
means of observation, would in on way seems to be in contrast with human
conduct, euch as it was or onght to have been according to the standards of
conduct they were familiar witb, but would rather offer a singular harmony
with it.  Anthropomorphic inte;‘pretutinns of the common phenomena of
nature would seem not less but .more probable by reason of the phenomena
being periodic and fairly constant. The works of man’s hands wait upon the
seasons of the year, and are fulfilled with their dueand accustomed ceremonies ;
and man, looking out from himself into the world, finds custom and solemnity
in the world and the seasons themselves, and carries them into his early
specutions or the unseen rulers of the world, Whoever reads Hemer with
his eyes open will find that the Gods on Olympus are ruled by custom and
prescription alimost as much as the host of the Achaians before Troy Zeus is
tho father and master of the house ; his might is boundless, or almost boundless ;
but there arebonds which even he must not break. Itis not that the power fails
him, e is tempted o break the fate of his son Sarpedon, but he is restrained
by Hera’s rebuke. The deed might be done, but would be lawless and of
dangerous cxample. And as they are capable of comwnunion and kindred
with mortals, the Gods also have their sbare in men’s custom and law. Pos-
cidon takes up the feud of his son Polyphemus against Adysseds, and as
between the Gods themselves Ares owes the adulterer’s fine, ‘or rather ransom,
to Hephaistos, and is relcased only when Poseidon becomes surety for him,
They are the protectors of huan justice, too, and Zeus sends the great rains
floods in, his wrath when men of violence sit in the marketplace and judge
crooked judgment, not regarding the word of tho Gods,* DBut they are not the

* 11, XVI, 38.
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authors of justice and law ; the rules guarded by their power are their laws
only in the same sense asinthe theory of English legal writers, the immemorial
common law which the King’s Courts administer is the King'slaw. Toa
Greek mind in the Homericage, and probably wuch latter, the reign of law
was the same, or nearly the same, in nature and in wman. On the one
hand the course of nature was transfignred by anthropomorphic imagination ;
on the other hand the freedom of human action itself was but slight in com«
parison with the bond of custom and the universal constraint of fate, beyond
the Gods themselves, which formed the mysterions background of the universe.
The clear soparation of the laws of nature from the laws of man was reserved
for a time when many more generations had received the diseipline of science
and philosophy. We who arein possession of the modern analysis shall do
much amiss if, like somé of its expounders, we despise our fathers for not
having known better.

Essays in Jurispradence and Ethis by Fredrick Pollock==p. 57 to 59
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The word ‘law’ has come down to us in close association with two
notions, the notion of ordsr and the notion of force. The association is of
considerable antiquity and is disclosed by a considerable variety of languages,
and the problem has repeatedly suggested itself, which of the two notions
thus linked together is entitled to precedence over the other, which of them
is first in point of mental conception ! The answer, before the Analytical
Jurists wrote, would on the whole have been that ‘law’ before all things
implied order, * Law’ in its most general and comprehensive sense signifies
a rule of action, and is applied indiscriminately to all kinds of action, whether
animate or inanimate, rational or irrational. Thus we say, the laws of motion,
of grevitation, of optics or mechanics, as well as the laws of nature and of notions.
With these words Blackstone begim; that Chapter on ‘the Nature of Laws in
General,’ which may almost be said to have made Bentham and Austin into
Jurists by virtue of sheer repulsion. The Analytical Jurists, on the other hand,
lay down unhesitatingly that the notion of force has priority over the notion of
order, They say that a true law, the command of an irresistible Sovereign,
enjoins a class of ucts or a class of omisrions either on a subject or a number
of subjects, placed by the command alike and indifferently under a legal
obligation. The characteristic which thus as & matter of fact attaches to
most true laws of binding & number of persons, taken indifferently, toa
number of acts or owissions, determined generally, has caused the term ‘law’
to be extendedly by metaphor to all uniformities or invariable successions in
the physical world, in the operation of the mind, or in the actions of mankind.
Law when used in such expressions as the Law of Gravity, the Law of
Mental Association, or the Law of Rent is treated by the Analytical Jurists,
as a word wrested from its true moaning by an inaccurate figurative extention,
and the sort of disrespect with which they speak of it is extremely remarkable.
But I suppose that, if dignity and importance can properly be bttributed to a
word, there are in our day few words more more dignified and more import-
ant than law, in the sense of the invariable succession of phenomena,
physlcal, |9ental or even politico—economical. With this meaning, ‘law’
enters intoa great deal of modern thought, and has almost become the
condition of its being carried on, It is difficult at first to believe that such
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an expression as ‘ the Reign of law,” in the sense in which the words have been
popularised by the Duke of Argyll’s book, would have peen strongly disliked,
by Austin; but his language leaves little doubt on the point, and more than once
reminds us that, though kis principal writings are not much more than forty
years old, he wrote before men’s ideas were leavened to the present depth by

the sciences of experiment and observation,

The Early History of Institutions by Maine—pp. 370 to 373.
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1460—Law. of Nature and Laws of the State—The analogy between
political laws, the laws which speak the will of the state, and natural laws,
the laws which express the orderly succession of events in nature, has often
been dwelt upon, and is not without instructive significance. In the one set
of laws as in the other, there is, it would seewm, 8 misform prescription as to the
operation of the forces that make for life. The analogy is most instructive,
however, where it fails : it is more instructive, thatis, to note the contrasts
between the laws of nature and laws of the state than to note such likenees as
exists between them. The contrasits rather than the resemblances serve to
make evident the real nature of political regulation. “ Whenever we have made
out by careful and repeated observation,” says Professor Huxley, * that some-
thing is always the cause of certain effect, or that certain events always take
place in the same order, we speak of the truth thus discovered as a law of
nature, Thusitisalaw of naturs that anything heavy falls to the ground if
it is unsupported........ «But the laws of nature are not the causes of the order
of nature, but only our way of stating as much as we have made out of that
order. Stones do not fall to the ground in consequence of the law just stated,
as peoples sometimes carelessly say ; but the law isa way asserting that
which invaiiably happens when heavy bodies at the surface of the earth,
stones among the rest, are free to move.’ Whatever analogies may exist
between such generalised statements of physical fact and the rules in accord-
snce with which men are constrained to act in ovganized civil society may be
profitable for the curious carcfully to inquire into. What it is most profitable
for thestudent of politics to observe is the wide difference between the two
which Professor Huxley very admirable states as follows : “ Human Law
consists of commands addressed to voluntary agents, which they may obey or
disobey ; and the law is not rendered null and void by being broken, Natural
laws, on the other hand, aie not commands, but assertions respecting the
invariable order of nature ; and they remain law only so lodg as they can be
shown to oxpress that order. To speak of the violation or suspension of &
law of nature is an absurdity. All that the phrase can really mean is that,
under certain circumstances, the asserticn contained in the law is not true ; and
the just conclusion is, not that order of nature is interrupted, but that we have
made a mistake in stating that order. A true natural law is a universal rule,
and, a8 such, admits of no exception.’* In brief, human choice enters into the
law of the state, whereas from natural law that choice is altogether excluded ;

* These passages are taken from Professor Huxley’s Science Primer In.
troductory
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it is dominated by fixed necessity. Human choice, indged, enters every part
of political law to modify it. It is the element of change; and it has given to
the growth of law a varicty, a variability, and an irregularity which no other
power could have imparted.

1461—Limitations of Political Law.—We have thus laid bare to our view
some of the most instructive characteristics of political law. The laws of nature
formulate effocts invariabiy produced by forces of course adequato to produce
them ; but behind political laws there is not always a force adequate to produce
the effects which they are designed to produce. The force, the samctivn, as
jurists say, which lics behind the laws of state is the organized armed power of
the community : compulsion raises its arm against the man who refuses to
obey, (sces. 1387, 1440). But the public power may sleep, may be inattentive
to.breaches of law may suffer itself to be bribed, may be outwitted or thwarted :
laws are not always ‘enforced ’!  This element of weakness it is which opens up
to us one aspect at least of the nature of Law. Law is no more efficient than the '
state whose will it utters, The law of Turkey shaves all the imperfections of
the Turkish power ; the laws of England be speak in their enforcement the
efficacy of English Government. Good laws are of no avail under a bad
Government ; & weak, decadent state may speak the highest purposes in its
statutes and yet do the worst things in its actual administration, Commonly,
however, law cmnbodies the real purposes of the state, and its enforcement
is & matter of administrative capacity or of concerted power simply.

(The State by Woodrow Wilson, p. 606—~7.)
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Ieaes—

1t is noedful to dofine the words abstract anl concrete as thus used ; since
they aro somctimes usod with other meanings, M. Comte devides Bcience into
abstract and concret: ; but the divisions wkich he distinguishes by these names
are quite unlike those above made, Instead of regarding some Sciences as
wholly abstract, and others as wholly eancrete, he rogards each Science as having
an abstract part, and a concrete part, There is, according to him, an abstract
mathemathics and a concrete mathematics—an abstract biology and concrete
biology. He says:—*¢ Il faut distinguer, par rapport a tous les ordres de pheno-
meunes, deux genres de sciences naturelles: les unes abstraites, generales, ont
pour objet la decouverte des lois qui regissent les diverscs classes do phenomencs,
en considerant tous les cas qu'on peut concovior ; les autrés concretes, particu-
lieros, desoriptives, et qu'on designe quelquefois sous le nom de scienoes naturelles
proprement dites, consistent dans I'application de ces lois a I'histoire elfective de
differens ctres existans,” And to illustrate the distinetion, he names general
physiology as abstract, and zcology and botany as concrete. Mcre it is manifest
that the words abstract and gemeral are used as synonymous. They have,
however, different meanings ; and confusion results from not distinguishing
their meanings, Abstractness means detachment from the iucidents of particular
cases. Generality means manifestation in numerous cases. On the one hand, the
essential nature of some phenomenon is counsidercd, apart from disguising
phenomena, On the other hand, the frequancy of the phenomenon, with or
without disguising phenomena, is the thing considercds Among the ideal
relations of numbers the two coincide ; but excluding these, an abstract truth
is not rcalizable to perception in any case of which it is asserted, wheroas
a general truth is realizable to perception in every case of which it is asserted.
Some illustrations will make the distinetion clear. Thus it is an abstract truth
that the angle containel in a semi-circle is a right angle—abstract in the sense
that though it does not hold in actually-constructed semi-circles and angels,
which are always inexaot, it holds in the idoal semi-circles and angloes abstracted
from real onos; but this is not a general truth, oithor im the scnse that it is
commonly manifcsted in Nature, or in the sense that it isa spacc-rel ation that
comprehends many minor space-relations : it is a quite special space-rclation,
Again, that the momentum of a body causes it to move in a straight line at a
uniform velooity, is an abstract-concrete trith— a truth abstracted from certain
experiences of concrete phenomena ; but it is by no means a geneoral truth: so
little generality has it, that no onme fact in Nature displaysit, Conversely,
surrounding things supply us with hosts of general truths that are not in the
least abatract, It is a general truth that the planets go round, the Sun from
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West to Bast—a truth which holds good in something like & hundred oases (in-
cluding the cases of the planetoids) ; but this truth is not at all abstract, sinee
it is perfectly realized as a oconorete fact in every ome of these cases, Every
vertebrate an‘mal whatever, has a double nervous system ; all birds and all
mammals are warm-blooded —these are general truths, but they are concrete
truths : that is to say, every vertebrate animal individually presents an entire
and unqualified manifestation of this duality of the nervous system ; every
living bird examplifies absolutely or completely the warm-bloodedness of birds.
What we Lere call,and rightly call, a general truth, is simply a proposition
which swms up & number of our actual expaeriences ; and not the expression of a
truth drawn from our actual experiences, but never presented to us in any of
them, In other words, a general truth oolligates a number of particular truths;
while an abstract truth colligates no particular truths, but formulates a truth
which certain phenomena all involves though it is actually seen in none of them.

Essays, Spencer, Vol, IIL,—pp. 12 to 15.
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§ 104, Aud now we are prepared for dealing in a systematic way with the
distinction between Absolute Ethics and Relative Ethica.

Scientific truths, of whatever order, are reached by eliminating perturbing or
eonflicting factors, and recognizing only fundamental factors. When, by dealing
with fundamental factors in the aLstract, not as presented in actual phenomena
but as presented in ideal separation, general laws have been ascertained, it becomes
possible to draw inferences in concrete cases by taking into account incidental
factorss Bus it is only by first ignoring these and recognizing the essential element
alone, that we can discover the essential truths sought. Take, in {llustration, the
progress of mechanics from its empirical form to its rational form.

All have occasional experience of the fact that & person pushed on one side
beyond a certain degree, loses his balance and falls. It is observed that a stone
flung or an arrow shot, does nou proceed in a straight lines but comes to the
earth after pursuing a oourse which deviates more and more from its original
oourse. When trying to break a stick across the knee, it is found that success is
-easier if the stick is seized at considerable distances from the knee on each side
than if seized close to the knee. Daily use of aspear drawn attention to the
truth that by thbrusting its point under a stone and depressing the shaft; the
stone may be raised the more readily the further away the hand is towards the
end. Here, then, are sundry ‘experiences, eventually grouped into empirical
generaligations, which serve to guide conduct in certain simple cases, How does
mechanical science evolve from these experiences ! To reach a formula expres=
sing the powers of the lever, it supposes a lever which does not, like the stick,
admit of being bent, but is ubsolutely rigid; and it supposes & fulcrum pot
having a broad suriace like that of one ordinarily used, but a fulernm without
breath ; and it supposes that the weight to be raised bears on a definite point,
instead of bearing over a considerable portion of the lever, BSimilarly with the
leaning body, which, passing a certain inclination, overbalances, Before the truth
respecting the relations of centre of gravity and base can be formulated, it must
be assumed that the surface on which the body stands is unyielding ; that the
edge of the body itself is unyielding ; and that its mass, while made to lean more
and more, does not change its form—conditions not fulfilled in the cases com«
monly observed. And so, too, is it with the projeotile : determination of its
course by deduction from mechanical laws, primarily ignores all deviations caused
by its shape and by the resistance of the air. The science of rational mechanics
is a science which conaists of such ideal truths, and oan come into existence only
by thus dealing with ideal cases, It remains impossible so long as attention is
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restristedto concrete cages presenting all the complications of friction, plasticity
and so forth. But now, after disentangling certain fundamental mechanical
truths it becomes possible by their help to guide actions better ; and it becomes
possible to guide them still better when, as presently happens, the complicating
elements from which they have been disentangled are themselves taken into
account At an advanced stage, the modifying effects of friction are allowed for,
and the inferences are qualified to the requisite extent. The thcory of the pulley
is corrected in its application to actual cases by recognizing the rigidity of
gordage ; the effects of which are formulated. The stabilities of masses, determi-
nable in the abstract by reference to the centres of gravity of the masses in
relation to the bases, come to be determined in the concrete by including also
their characters in respect of cohesion. The courses uf projectiles having been
theoretically settled as though they moved through a vacuum, are afterwards
settled in more exact correspondence with fast by taking into account atmosphe-
rio resistance: And thus we see illustrated the relation between certain absolute
truths, of mechanical scieace, and certain relativea truths which involve them,
We are shown that no scientific establishment of relative truths is possible,
until the absolute truths have been formulated independently. We see that
mechanical science fitted for dealing with the reals can arise only after ideal
mechanioal soience has arisen.

All this holds of moral science Asbvearly and rude experiences there
were inductively reached, vague but partially-true notions respecting the over-
balancing of bodies, the motions of missiles: the actions of levers; so by early
and rude experiences there were inductively reached» vague but partially-true
notions respecting the effects of men’s behaviour on themselves: on one another,
and on society : to a cectain extent serving in the last case, as in the first, for the
guidence of conduct, Moreover: as this radimentary mechanical knowledge, though
still remaining empirical, becomes during early stages of oivilization at once more
extensive ; so during early stages of civilization these ethical ideas, atill retaining
their empirical characters increase in precision and multiplicity, But just &-
we have seen that mechanival knowledge of the empirical sort can evalve into
mechanical science, only by firat omitting all qualifying circumetances: and
generalizing in absolute ways the fundamental laws of forces ; so here we have
to see that empirical ethics can evolve into rational ethics only by first negleot-
ing all complicating incidents, and formulating the laws of right action apart
from the obscuring effects of special conditions, And the final implication is
that just as the system of mechanical truths, conceived in ideal separation as
absolutes becomes applicable to real mechanioal problems in such way that
making allowance for all incidental oircumstanoes there can be reaohed conclu-
pions far nearer to the truth than could otherwise be reached ; so, a system of
ideal ethical truths, expressing the absolutely right, will be applicadle to the
questions of our traunsitional state in such ways that, allowing for the friction of
an incomplete life and the imperfection of existing natures, we may ascertain
with approximate correctness What is the relative right.
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§ 106, In a chapter entitled ‘¢ Definition of Morality” in Social Statics, I
contended that the mora: law, properly so-called, is the law of the perfect man—
is the formula of ideal conduct—is the statement in all cases of that which should
be: and cannot recognize in its propositions any elements implying existence of
that which should not be. Instancing questions concerning the right course td
be taken in cases where long has already been done. I alleged that the answers
to such questions cannot be given “on purely ethical principles.” I argued
that—~

¢ No couclusions can lay claim to absolute truth, but such as depend upon
truths that are themselves absolute. Before there can be exactness in an infer-
ence, there must be exactness in the antecedent propositions. A geomectrician
requires bhat the straight lines with whioh he deals shall be veritably straight ;
and that his circles, and ellipses, and parabolas shall agree with precise defimsi-
tions—shall perfoctly and invariably answer to specified equations. If you put
to him a question in which these conditions are not complicd with, he tells you
that ic cannot be answered. Bo likewise is it with the philvsophical moralist,
He treats solely of the siraight man., He determines the properties of the
straight mcn; desorives how the straight man comports himself; shows in
what relationship be stands to other straight men ; shows how a community of -
straight men is constituted. Any deviation from strict rectitude ne is obliged
wholly to ignore. It cannot be admitted into his premises withont vitiating all
his conclusions. A problem in which a ¢roocked man forms one of the clements
is insoluble by him.”

Spencer, The Data of Ethics—pp. 268 to 272,

The alleged necessary precedence of Absolute Ethics over Relative Ethics
is thns, I think, further elucidated, One who has followed the geuneral argument
thus far, will not deny that an ideal social being may be conceived as so consti-
tuted that his spoutaneous activities are congruous with the conditions imposed
by the social environment formed by othersuch beings, In many places, and in
various'ways» I have argued that conformably with the laws of evolution in
general, and conformably with the laws of organization in particular there has
been, and is, in progress an adaptation of humanity to the sozial state, changing
it in the direction of such an ideal congruity. And the corollary before drawn
snd here repeated, is that the ultimate man is one in whom this process has
gone eo far as to produce a correspondence between all the promptings of bis nature
and all the requirements of his life as carried on in scciety. 1f so,itisa

‘necessary implication that therc exists an ideal code of oonduct of formulating
the behaviour of the completely adapted man in the completely evolved sooiety.

- Such a oode is that here called Absolute Ethics as distinguished from Relative
Ethicas s 20de the injunctions of which are alone to be considered as absolutely
right in contrast with those that are relatively right or least wrong ; and which
78 a system of ideal conduct, is to serve as a standard for our guidance in solving
an well as we can, the problems of 1enl conduct.
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§ 105. A clear oconception of this matter is so important that I must be
excused for bringing in aid of it a further illustration, more obviously appropriate
as being furnished by organic scicnce instead of by inorganic science. The
relation between morality proper and morality as commonly conceived, is analogous
%0 the relation between physiology and pathology ; and the course usually pursued
by moralists is much like the courss of one who studies pathology without previous
study of plysiology '

Physiology describes the various functions which, as combined, constitute
and maintain life ; and in treating of them it assumes that they are severally
performed in right ways, in due amounts, andin proper order : it recognizes
only healthy functions, If it explains digestion, it aupposes that the heart is
supplying blood and that the visceral nervous system is stimulating the organy
immediately concernel. If it gives a theory of the ciroulation, it assumes that
blood has been produced by the combined actions of the structures devoted to its
production, and that it is properly aerated. If the rclations between respiration
and the vital processcs at large are interpreteds it is on the pre-supposition that
the heart goes on sending blood, not only to the lungs and to certain nervous
centress but to the diaphragm and intercostal muscles. Physiology ignores
failures in the actions of those several organs. It takes no account of imperfec-
tions, it neglects derangements, it does not recognize pain, it knows nothing of
vital wrong. It simply formulates that which goes on as a result of complete
adaptation of all parts to all necds. That is to say, in relation to the inner
actions constituting bodily life physiological theory has a position like that which
ethical theory, uunder its absolute form as above concieved, has to the outer
actions congtituting conduct. The moment cognizance is taken of excess of
function, or arrest of fanction, or defect of function, with the resulting evil,
physiology passes into pathology We begin now to take account of wrong
aotions in the inner life analogrus to the wrong actions in the outer life taken
account of by ordinary theories of morals.

The antithesis thus drawn, however, i3 but preliminary, After observing
the fact that there is a science of vital actions normally carried on, which
ignores abnormal actions; we have more espceially to observe that the science
of abnormal actions can reach such dcfiniteness as is possible to it, only on
condition that the science of normal actions has previously become definite ; or
“rather, let ussay that apthological science depends for its advances on previous
advances made by physiological solence The very conception of disordered
action implies A pre-conoeption of welleordered action. Bef.re it can bs decided
that the heart is beating faster or slower than it should, its healthy rate of
beating must be learnt ; before the pulse can be recognized as to weak or too
weak or too strong ita proper strength muast be known; and so throvghout,
Even the rudest and most empirical ileas of diseases, pre-suppose ideas of the
healthy states from which they are deviations ; and obviously the diagnosis of
diseases oan become scicntific, only as fast as there arises scientific knowledge
of organic actions that are undiseasod,
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Similarly, then, is it with the relation between absolute morality, or the
law of perfect right in human eonduct, and relative morality which recognizing
wrong in human conduct, has to decide in what way the wrong deviates from the
right, and how the right is to be most nearly approached. When, formulating
normal conduot in an ideal society we have reached a science of absolute ethics
we have simultaneously reached a science which when used to interpret the
phenomena of real societies in their transitional states, full of the miseries due
to non-adaptation (which we may call pathological states) enables us to form
approxXimately true conclusions respeoting the natures of the abnormalities, and
the courses which tend most in the direction of the normal.

Bpencer, The Data of Ethics—pp. 276 to 277.
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As foregoing chapters in various places ilply, the entire field of Ethics
includes the two great divisions, personal and social. There is a class of actions
directed to personal ends, which are to be judged-in their relations to personal
well being, considered apart from the well-being of others ; though they second-
arily affect fellow-men these primarily affect the agent himself, and must be
classed as intrinsically right or wrong acoording to their beneficial or detrimental
effects on him. There are actions of another class whioch affect fellow-men
immediately and remotely, and which though their results to self are not to be
ignored, must be judged as good or bad mainly by their results to others. Actions
of this last class fall into two groups. Those of the one group schieve ends in
ways that do or do not unduly interfere with the pursuit of ends by others—
actions which, because of this difference, we call respectively unjust or just,
Those forming the otlier group are of a kind which influence the atates of others
without direotly interfering with the relations between their labours and the
results, in one way or the other —actions waich we speak of as bencficent or
maleficent. And the conduet which we regard as beneficent is itsclf sub-divisible
according as it shows us a self-repression to avoid giving pain, or an expenditure
of effort to give pleasure—negative beneficence and pogitive beneficence,

Each of those divisions and sub-divisions has to be considered first as & part
of Absolute Ethics and then as a part of Relative Ethica, Having seen What its
injunctions must be for the ideal man under the implied ideal conditions, we shall
be prepared to see how much injunctions are to be most nearly fulfilled by actual

men under existing conditions.

Spencer, The Data of Ethics—pp. 281-282,
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The statement that, in all lamguages, law primarily mesns the command of a
Sovereign, and has been applied derivatively to the orderly sequences of Nature
is extremely difficult of verification ; and it may be doubted whether its value,
if it be true, would repay the labour of establishing its truth. The difficulty
would be the greatcr because the known history of philosophical and juridical
ipeculabion shows us the twa notions, which as matter of [act are associated with
Law acting and reacting on one another. The order of Nature has unques:
tionably been regarded as determined by a Sovereign command. Many persons
to whom the pedigree of much of modern thought is traceable, conceived the
particles of matter which make up the universe asobeying the commands of
a personal God just as literally as subjects“obey the commands of a sovereign
through fear of a penal sunction. On the other hand, the contemplation of
order in the external world has strongly influenced the view taken of laws proper
by much of the civilised part of mankind, The Roman Theory of a Law Natural
has affected the whole history of laws ans this famous theory is in fact compounded
of two elements, one furnished by an early perception, Greek in origin: of a certain
order and regularity in physical Nature, and the other attributable to an early
perception, Roman in origin, of a certain order and uniformity among the obser-
vanccs of the human race. I need nob here repeat the proof of this which I
attempted to give in a volume published some years ago,

No body is at liberty to censure men or communities of men for using words
in any sense they please or with as many meaning as they please, but the duty
of the scientific enquirer is to distinguish the meaning of an important word
from one another, to select the meaning appropriate to his own purposes, and
consisteatly to employ the word during his investigations in this sense and no
other. The laws with which the student of Jurisprudeunce is concerned in our
own day are undoubtedly either the actual commands of sovereigns, understood
a8 the portion of the community cndowed with irresistible coercive force, or else
they are practices of mankiund brought under the formula ‘a law is a command’
by help of the formula, ¢ whether the sovereign permits, is his jommands.’ From
the point of view of the jurists law is only associated with grder through the
necessary condition of every true law that it must preseribe a class of acts or
omissions, or a number of aots and omissions determined generally ; the law which
prescribes a single act not being a true law: but being distinguished as an * ocea-
sional ’ or ¢ particular ' command Law, thus defined and limited, is the subject
matter of Jurisprudence as conceived by the Analytioal Jurists.

The Early History of Institution by Maine—pp, 873-374,
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Sec. 109—From thatdivision of Ethics which deals with the right regulation
of private conduct, considered apart from the effects directly preduced on others,
we pass now to that division of Kthics which, considering exclusively the
eftects of conduct on others, treats of the right regulation of it with a
view to such effects.

The first set of regulations coming under this head are those concern-
ing what we distinguish as justice.

Individual life is possible only on condition that each organ is paid
for its action by an equivalent of blood, while the organism as a whole
obtains from the cnvironment assimilable matters that compensates for
its efforts, and the mutual dependence of parts in social, organism, neces-
sitates that, alike for its total life and the lives of its units, there similarly
shall be maintained a due proportion between returns and Iabours: the
natural relation between work and welfars shall be preserved intact. Justice,
which formulates the range of conduct anad limitations to conduct, hence
arising, is at once the most important division of Ethics and the division
which admits of the greatest definitencss. That principle of equivalence
which meets us when we seek its roots in the laws of individual life,
involves the idea of mcasure; and on passing to social life, the same princi-
ple introduces us to the conception of equity or equalmess, in the relations
of citizens to one another : the elements of the questions arising are quanti-
tative, and hence the solutions assume a more scientific form. Though,
having to recognize differences among individuals due to age, sex, or other
cause, we cannot regard tho members of a society as absolutely equal, and
therefore cannot deal with problems growing out of their relations with
that precision which absolute equality might make possible, yet, considering
them as approximately equal in virtue of their common human nature, and
dealing with questions of equity on this supposition, we may reach conclusions of
a sufficiently-definite kind.

This division of Ethics considered under its absolute form, has to define
the equitable relations among perfect individuals who limit one another’s
spheres of action by co-existing, and who achieve their ends by co-operation.
It has to do much more than this, Beyond justice between man and man,
justice between each man and the aggregate of men has to be dealt with by it.
The relations between the individual and the State, considered as represent-
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ing all individuals, have to be deduced—an important and a relatively-
difficult matter, What' is the ethical warrant for governmental authority ?
To what ends may it be legitimately exercised ? How far may it rightly
be carried ? Up to what point is the citisen bound to recognize the col-
lective decisions of other citizens, and beyond what point may be properly
refuse to obey them ? These relations, private and publie, considered as
maintained undcr ideal conditions, having been formulated, there come to be
dealt with the analogous relations under real conditions—absolute justice
being the standard, relative justice bas to be determined by considering
how near an approach may, under present circumstances, be made to it. As
already implied in various places, it is impossible during stages of transi-
tion which necessitate ever-changing compronrisvs, to fulfil the dictates
of absolute equity; and nothing beyond empirical judgments can be formed
of the extent to which they may be, at any given time, fulfilled. While
war continues and injustice is done between societies there can not be any
thing like complete justice within each society. Militant organization no
less than militant action, is irreconcilable with pure equity; and the inequity
implied by it inevitably ramifies throughout all social relations. DBut
there is at every stage in social evolution, a certain range of variation with-
in which it is possible to appreach nearer to, or diverge further from, the
requirements of absolute equity. Hence these requirements have ever to
be kept in view that relative equity may be ascertained.

(Spencer, Data of Ethice—sec. 109, p, 384—286,)
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Sec. 69—~Those who have followed.with assent the recent course of thought,
do not need telling that throughout past eras, the life, vast in amount and varied
in kind, which has overspread the Earth, has progressed in subordination to the law
that every individual shall gain by. whatever aptitude it bas for fulfilling the
eonditions to its existence. The uniform principle has been that better adapta-
tion shall bring greater benefit ; which greater benefit, while increasing the prose
perity of the better adapted, shall increase also its ability to leave off-spring
inheriting more or less its better adaptation, And, by implication, the uniform
principle has been that the ill-adapted, disadvantaged in the struggle for exis»
tence, shall bear the consequent evils: either dis-appearing when its imperfections
are extreme, or else reariug fever off-spring, which, inheriting its imperfections,,
tend to divindle away in posterity.

1t has bcen thus with innate superiorities ; ib has been thus also with acquire
ed ones. All.along the law has been that increased function brings increased power ;
and that therefore such extra activities as aid 'welfare in any member of a race,
produce in its structares greater ability to carry on such extra acotivities: the.
derived advantages being enjoyed by it to the heightening and lengthening of ita
Jife. Conversely, as lessened function ends in lessened structure, the dwindling of
unusel faculties has ever entailed loss of power to achieve the correlative ends :
the result of inadequate fulfilment of the ends being diminished ability to main-
tain life. And by inheritance, such functionally-produced modifications have-
respectively furthered or hindered survival in posterity.

As already said,. the law that each oreature shall take the benefits and the-
evils of its own nature, be they those derived from ancestry or those due'to selfs
prodaced modifioation has been the law under whioh life has evolved thus for ;
and it must continue to be the law however much further life may evolve.
‘Whagever qualifications this natural.course of action may now or hereafter under-
g0, are qualifications that oannot, without fatal results, essentially change it.
Any arrgogements which in a considerable degree prevent superiority from pro-
fiting by the rewards of superiority or shield inferiority from the evils it entails—
any arrangements which tend to make it as well to be inferior as to be superior ;*
are arrangements dismetrically opposed to the progress of organization and

the reaching of a higher life.

But o say that each individnalahall reap the benefits brought to¥im by his
own powers, inherited and acquired, is to enunciate egoism as an ultimate princis
ple of conduct, It is to say that egoistio olaims must take precedence of altruistia

claimg.
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Seo, 70 ~=Under its ‘biological aspect this proposition eannot be contested by
those who agree in the doctrine of Evolution; but probably they will not at orce
allow that admission of it under its ethical aspcet is equally unavoidable. While,
as respects development of life, the well-working of the universal principle
described is sufficiently manifest; the well-working of it as respects increase of
happincss may not be seen at once. But the two cannot be disjoincd.

In capacity of every kind and of whatever degree, causes unhappiness directly
and indirectly ~directly by the paincons:quent on the over-taxing of inadequate
faculty, and indirectly by the non-fulfillment, or imperfect fultilkment, of certain
eonditions to welfare. Conversely, capacity of every. kind sufficient for the
requirement, conduccs to haj piness immediately and remotely—immediately by
the pl.asure accompanying the normal exercise of each power, that is, up to its
work, and remotely by the pleasures which are furthered by the ends achieved.
Acreature that is weak or slow of foot, and so yets food only by exhausting efforts
cr escapes enemics with difficulty, suffers the pains of over-strained powers,
»f unsatisfied appatites, of distressed emotions; while ithe strong and swift
~reature of the same spccies delights in jts efficient activities, gains more
fally the satisfactious yielded by food as well as the renewed vivacity this
pives, and has to bear fewer and smaller pains in defending itself against foes
ur escaping from them. SimilarMy with duller and keener senses, or higher and
lover degrees of sagacity. The mentally-interior individual of any race suffers
uegative and positive miseries; while the mentally-superior inlividual receives
negative and positive gratifications, In evitadly, then, this law in conformity
witlh which each meniber of a speeies takes the consequences of its own nature ;
aud iu vittue of which the progeny of each member, participating ia its nature,
ai~: takes sueh cumsequences ; ig one that tends ever to raise the aggregate
heppress of the species, by furthering the multiplication of the bappier and
hindoring that of the less happy.

-

Al this is true of human beings as of cther beings. The conclusion forced on
ne 35 that the pursmit of individual happiness within those limits prescribed by
aneinl conditions, is the first 1eyuisite to the attainment of the greatest general
onppiniase  To see this it needs but to contrast one whose self-regard has pain-
‘ans 1 bolily well-being, with ¢ne whose 1egardlessness of self has brought ita
rawural results ; and then to ask what must be the contrast between twowocietien

{ormed of two such kinds of individuals. (

The Data of Ethics p, 188—190,
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Section 21 of the Indian Contract Act, (Act 1X of 1872), provides that—
“ A contract is not voidable because it was caused by a mistake as to any law in
force in British India; but a mistake as to a law not enforce in British India
has the same effect as a mistake of fact ”

The principle on which the rule laid down in seotion 21 is to be found in the
following passage: —

« Mistake of Law.—~This accords with the English common law rule, that
ignorauce of law cannot be pleaded Money paid by a man who is apprised of
the circumstances but ignorant that they afford him a legal defence, is, therefore,
not recoverable (z). **The courts,” said Chanc-llor Kent, “do not undertake
to relieve parties from their acts and deeds fairly done, though under n mistake
of law., Every man is to be charged at his peril with a knowledge of the law.
There is no other principle which is safe and practicable in the common inter-
course of mankind.”(d).

Section 25 of the Inlian Contract Act rules that—« An agreement made withe
oul consideration is void.”

The principle on which the rule is base1 is stated as follows : —

Agreement without. consideration.—~The reason why the law enforses only
those promises which are made for a consideration is that gratuitous promises
are often made rashly and whithout due deliberation, and that, therefore, if
promises made without consideration were enforceable, there would be a risk
of a man's binding himslf without any deliberate intention to do so. Another 1uia-
chievous consequence of the enforcement of such promises would be the frequent
preference of voluntary under takings to the claims of real creditors. The excepe
tions from the general rule are, as will be seen, cases in which the formalities
observed wnd the relations of the parties are such as to rebut the probability of
inadverteuce or rashness suggested prima facie by the absence of consideration.

Bection 27 of the Indian Contract Act laws down that—*¢ Every agreement by
which any one is restrained from excercising a lawful profession, trade or busineas
of any kind, is to that extent void.”

Restraint of Trade,—The general principle in favour of freedom of contract

(a). Bilbie v, Lumley, 2 East, 469 ; 6 R. R., 479,
(). Uited in Btor, Eq Jur,, note to 8, 126; Vishau v, Kashinatk, 11
Bom, 17™
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with its limitation wa3 thus expressed in a recent case :—

*¢ Public policy requires that every man shall be at liberty to work for
himself and shall not be at liberty to deprive himself or the Btate of his labeur,
skill, or talent, by any contract that he enters into. On the other hand, public
policy requires that, when a man has, by skill or by any other means, obtained
something waich he wants to sell, he should be at liberty to sell it in the mosb
advantagecus way in the market ; and, in order to enable him to sell it advantage«
ously in the market, it is necessary that he should be able to preclude himself
from entering into competition with the purchaser.” (a).

(a) Leather Cloth Company vs Lorsont, L. R., 9 Eq , p\ 854,

Commentaries on the Indian Contract Act by Cunningham—p, 118,.
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Section 14 of the Transfer of Property Act, (Act IV of 1882) enaots that—
# No transfer of property can operate to create an interest whigh is to take
effect after the lifetime of one or more persons living at the date of such transfer,
and the minority of some person who shall be in existence at the expiration of
that period, and to whom, if he attaina fullage, the interest created is to belong."

The principle of section 14 of the Transfer of Property Act is set forth in the
following extract: —

‘“The necessity of imposing some restraint on the power of postponing
‘the acquisition of the absolute interest in, or dominion over, property, will be
obvious if we consider, for a moment, what would be the state of a community in
which a considerable proportion of the land and capital was locked up. The
free and active circulation of property, which is one of the springs as well as
the consequences of commerce would be obstructed ; the improvement of Jand
checked ; its aquisition rendered difficult ; the capital of country withdrawn from
trade ; and the incentives to exertion in everr branch of industry diminished.
Indeed,such a state of things would be utterly inconsistent with national prosperity;
and those restrictions, which were intended by the donorsto guard the objects
of their bounty against the effects of their own improvidence, or originated in
more exceptional motives, would be baneful to all.”(1) ¢*The rules against per-
petuities, while they are efficient for the purpose of preserving and guaranteeing
the free circulation of property to the utmost reasonable extent, yet afford
ample scope for that attention to personal aund family exigencies, which it is
neither the policy of the laws, nor the interest of society, entirely to overlook.”(2)
¢ A perpetuity is a limitation, tending to take'the subject out of commerce, fora
longer period than a life or lives in being, and twenty-one (in India eighteen)(3)
years beyond, and in the case of posthumous child, a few months more, allowing
for the term of gestation.”(4) *¢ A perpetuity,” said Lord Guildfords ¢ is a thing
odious in law, and destructive to the common wealth; it would put a stop to
commerce, and prevent the circulation of the riches of the Kingdom ; and therefore
isnot to be countenanced in equity.

1. Jarman on Willes vol. I, pp. 250, 251, ¢4th Edition,)
2. Lewis on the law of Perpetuity introduction,
3. B8ec, 3 of the Indian Majority Act, (Act IX of1875.) .
t. Idsm, Chap. 12. '
Transfor of Property Aot by H, 8. Gour, p, 70, 1st edition,
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Bection 51 of the Transfer of Property Act provides that—¢‘ When the
transferee of immoveable property makes any improvement on the propertys
believing in good faith that he is absolutely entitled thereto, and he is subse-
quently evicted therefrom by any person having a better title, the transferee has
a right to require the person causing the eviction either to have the value of the
improvement estimated and paid or secured to the transferee, or to sell his interest
in the property to the transferee at the then market value thereof, irrespective
of the value of such improvement. The amount to be paid or secured in respect
of such improvement shall be the estimated value thereof at the time of the
eviction,”

When, under the circumstances, aforesaid, the transferee has planted or sown
on the property crops which are growing when he is evicteq therefrom, he is
entitled to such crops and to free ingress and egress to gather and carry them.

The principle which furnishes a4 ground mark for rection §1 is expended as
ollows: —

This section is founded upon the principle that he who will have
equity must do equity., Says Snell :~*“ A cunstructive trust may also arise
where a person, who is only part owner, acting bonra fide, permanently benefits
an estate by repairs or improvements ; for a lien or trust may arise in his favour
in respect of the sum he has expended in such repairs or improvements(1)., Thus,
it was intimated in Neesom . Clarkson (2) that although a person expending
money by mistake upon the property of another has no equity against the owner,
who is ignorant of and did not encourage him in his expenditure (8), yet if it were
necessary for the true owner to proceed in equity, he would only be entitled to
its assistance according to the ordinary rule, by doing equity and making
compensation for the expenditure, so far, of course and only so far, as the ex-
penditure was necessary, and has proved permanently beneficial. But 4 person
will have no equity who lays out money on the property of another with full
knowledge of the state of the title (4) ; or who lays out money unuecessarily or
improperly.”(6) Says Lord Cranworth, L. C, that—*to raise such an equity, two

1. Lake v, Gibson, Smith's L. C., 198. {

2. 4 Hare, 97.

8, Nicholson v. Hooper, 4 My. and Cr., 1886.

4., Rennie v, Young, 2 De@.and Yo. 136; Rameden v. Dyson, 1 H.L., 128;
Price v. Neault, 12: App, Cas- 110.

8. Snell's Equity: pp. 148 149 ; sec also Story’s Eq. Juris. § 1237, p. §61.
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'things arerequired : first, that the person expending the money supposes himself to
‘be'building on his own land ; and, secondly, that the re-] pwaer, at the time of tha
expenditure, knows that the land belongs to him and not to the person expending
‘the'money in the belief that he is the'owner. For,if a stranger builis on my
land knowing it to be mine, there is no principle of equity which would prevent
my olaiming the land with the benefit of all the expenditure made on it. There
would be nothing on my conduet, active or passive, making it inequitable in me,
to assert my legal rights. 1t follows as a corrollary from these rules, or, perhaps,
it would be more accurate to say it forms part of them, that if my tenant builds on
of land which he holds under me, he does not thereby, in the absence of spacial
circumstances, acquire any right to prevent me from taking possession of the land
and buildings when the tenancy has determined. He knew the extent of bis
intereat, and it was his folly to expend money upon a title which he knew would
or might soon come to an end.”(1) Under this gection, however. it is not necessary
that the real owner should know that the land improved upon belongs to him—
as required by the English law. It issufficient that the transferee at the time
‘believed in his absolute title, and this has been the law in India from before the
passing of this Act.(2) The term ¢ Transferce” does notinclade a person having
only the benofit of an obligation—as under a contract to purchase.

1. Ramsden v- Dyson, 1 H. L at p. 141, followed in Kunhammad v- Naraya-
men, I. L. R 12 Mad., 820.
2. Bee in re Thakoor Chunder Paramanick: B. L. R. 8up- Vol. §95, F. B

Transfer of Property Act by H. 8- Gour—p. 164, 1st edition.
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Ormps

Sec. 53 of the Transfer of Property Act runs as follows:—¢‘ Fvery transfer
of immoveable property made with intent to defraud prior or subsequent trans-
ferees thereoi for consideration, or co-owners or other persons having an interest
in such property, or to defeat or delay the creditors of the transferor, is voidable
at the option of any person so defeated or delayed.

‘Where the effect of any transfer of immoveable property is to defraud, defeat
or delay any such person, and such transfer is made gratuitously or for a grossly
inadequate consideration, the transfer may be'presumed to have been made with
such intent as aforesaid.

Nothing contained in this section shall impair the rights of any transferee in
good faith and for consideration.

The principle on which Section 63 is based is stated as follows :—* The
intrinsic justice of the rule here laid down is 8o pateut that any enunciation of
the principle upon which it is founded is wholly unnecessary. The HKlizabethan
enactments upon which this action is founded have in turn their origin in the
Roman Civil Law, which procceded upon the same enlightened policy. In the
oase of alienations of moveables and immoveables, bona fide purchasers for a
valuable consideration, having no knowledge of any fraululent intent of the
grantor or debtor, were protected.”(1) Thus says Justinian:—**If, again to
defraud his creditors, a man delivers anything to some one else, after his goods
have been taken possession of by the credilors under a decision of the President,
the creditors themselves are allowed to rescind the delivery and to demand the
thing ; that is, to allege that the thing was not delivereds and therefore remained
among the debtor’s goods.”(3) ¢ Indeed,” says story, *¢the principle is more broad
and comprehensive ; and, although not absolutely universal . . . . yet it is generally
true, and applies to came of every sort, where an equity is sought to be enforced
against a bona fide purchaser of the legal estate without notice, or even against a
bona fide purchaser, not having the legal estate, where he has a better right or title
to call for the legal estate than the other party. It applisﬂ, thercfore, to cases of
acoident and mistake, as well as to cases of fraud, which, however remediable
between the original parties, are not relievable, as against such purchasers, under
puch circumstances.’(3) Thus, to present a summary of what has been already
stated, if conveyances or other iastruments are fraudulently or improperly

1, Story's Eq. Jur, 2nd Eng, Ed., 8. 435, p. 278.
2 Jus. Bk. 4, Tit. 6, sec. 6 ; see Hunter's Roman Law, pp- 1040, 1041,
3. Btory’s Eq, Jur., 2nd Eng. Ed. 8. 436, p. 279.
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obtained, they are decre:d to be given up and cancelldd. If they are money
securitics on which the money has been paid, the money is decreed to be paid baek.
If they are deeds, or other muniments of title, detained from the rightful party,
they are decreed to be delivered up. If they are deeds suppressed or spoliated,
the party is decreed to hold the same rights as if they were in his possession and
power. If there has been any unduc concealment, or misrepresentgtion or specific
promise collusively broken, the injured party is placed in the same situation, and
the other party is compelled to do the same acts as if all had been transacted
with the utmost good faith. 1f the party says nothing, bus by his expressive
silence misleads another to his injury, he is compellable to make good the loass ;
and his own title, if the case requires it, i3 made subservient to that of the
confiding purchaser, If a party, by fraud or misrepresentation, induces another
to do an act injurious to a third person, he is made responsible for it. If, by frand
or misrepresentation, he prevects acts from being done, equity treats the case,
as to him, as if it were done; and makes him a trustee for the other, If
a will is revoked by a fraudulent deed, the revocation is treated as a nullity. If a
devissal obtains a devise by fraud, he is treated as a trustee of the injured parties.
In all these, and many other cases which might be mentioned, courts of equity
undo what has been done, if wrong ; and do what has been left undone if right.”(1)
This section should be interpreted in the light of cases decided under the Statute,
27 Eliz,, 0 4,(3). it may be added; as modified by the Voluntary Conveyances
Act, 1893.(3)

1. Story’s Eq. Jur., S- 489, pp- 379,.280.
2. Jashua v. Alliance Bank of 8imla, I. L. R, 22 Cal., p. 185,
3. 66 and 66 Vi, Ch, 21.

Transfer of Property Act by H. S. Gour—pp. 168-169, 1st edition~
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Section 62 of the Transfer of Property Act rules that—¢ During the’
active prosecution in any Court having authority in British India, or established’
beyond the limits of British India by the Governor-General in Council, of &
contentions suit or proceeding in which any right to immoveable property is:
directly and specifically in question, the property cannot be transferred or
otherwise dealt with by any party to the suit or proceeding o as to affect
the right of any other party thereto under any decree or order which may
be made therein, except under the authority of the Court und on such terms
a8 it may impose.

The principle underlying the section is to be found in the following
extract :—* The principle of this section has been thus explained by Turner,
L. J., in the leading case of Bellamy vs, Sabine’’(1):—*“Itis a doctrine common
to the Courts, both of law and equity, and rests, I apprehend, upon this foun-
dation, that it would plainly be impossible that any action or suit could
be brought to a successful termination if alienations pendente lite were allowed:
to prevail. The plaintiff would be liable to be defeated in every case by the
defendants alienating before the judgment or decree, and would be driven to:
commence his proceedings de noro: subject again to be defeated by the same
course of proceeding.” Says Story:—“Every man is presumed to be attentive
to what passes in the Courts of Justice of the state or sovereignty where he
resides. And, therefore, a purchase made of property actually in litigation,
pendente lite, for a valuable consideration and without any express or implied
notice in point of fact affects tlic purchaser in the same manner as if he had
such notice, and he will accordingly be bound by the judgment or decree in
the suit.”’(2) This doctrine of constructive notice has been, however, condemned
by the Indian High Courts.(3) There can be no doubt(that the principle of

1. 1 DeG. and J., 666,
2. 2nd Eng. Ed,, 262.

8. By Collins, C. J. and Wilkinson, J., in Abhoy v. Annamalai, I L. R,,
12 Mad,, 180 ; Krishnappa o. Bahiru, 8 B. H. C. R. (A¢), 69 ; Kailas Chandra

v, Fulchand, 8 B, L. R,, 474,
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Ui pendence does not rest upon an implied or construct:‘vc notice of the proceed-
inzs of the law Courts, but rather upon necessity—the necessity that neither
party to the litigation should alienate the property in dispute so as to affect
his opponent.(1) For, if during the pendency of any action at law or in equity
the claim to the property in controversy could be transferred from the parties
to the suit 50 as to pass to a third party, unaffected by either’the prior procee-
dings or the subsequent result of the litigation, then all transactions in our
Courts of Justice would, as against men of ordinary fore-thought, prove mere
idle ceremonies. The rule no doubt originated in the Roman Law which
provided “Ram de qua controversin prokibimur in aerum dedi care.”

1 Bennett’s “ Lis Pendens,” 78 ; see C. P. Sel. Cas. (1880), No. 50.

Transfer of Property Act by H. S. Gour—pp. 158 and 169. 1st edition.
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Section 59 of the Transfor of Property Act enacts that—‘ Where the-
principle money secured is one hundred rupees or upwards, a mortgage can be
effected only by a registered instrument signed by the mortgagor and attested
by at least two witnesses

Where the principal money secured is less than one hundred rupees,
& mortgage may be effected either by an instrument signed and attested
as aforesaid or (except in the case of a simple mortgage) by delivery of the
property.

Nothing in this section shall be deemed to render invalid mortgages.
made in the towns of Calcutta, Madras, Bombay, Karachi and Rangoon, by
delivery to a creditor of his agent of documents of title to immoveable property,
with intent to create a security ﬁhereon."

The principle of section 59 is stated in the following extract .—* Ag has
been explained in the commentary on sec. b4, the primary object of these
sections was to prevent fraud by giving greater security to titles created there-
by, as also to simplify the determination of the question of title even where
conflicting claims are made, The policy of this sectfon is thus explained
in the third report of the Select Committee, dated 11th March 1881. ¢ We
agree with the law Commissioners that the requirements of registration will
not only discourage fraud and facilitate investigations of title, but that it
will dlso preclude some difficalt questions of priority. A majority of us,
however, think that where the principal money secured is less than rupees
100, the assurance need not be registered, and we have altered the Bill accord-
ingly. Our colleague, Mr. Stokes, dissents from this alteration, as in his
opinion, all encumbrances should appear on the register. Those who mortgage
their property for small amounts, as a rule, require protection from fraud
more than those who mortgage for large amounts, and the changss impending
on the working of the law will deprive the requirement of registration of all
hardship even in the pettiest case.”(1)

1. Uited in Krishnamma v, Surahna, I L« R, 16 Mad,, 148, pp 167 and

168, F. B,
Transfer of Property Aot by H. 8, Gour—pp, 263 and 264. 1at edition,
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Section 85 of the Transfer of Property Act lays down that—" Subject to
the provisions of the Code of Civil Procedure, section 437, all persons having
an interest in the property comprised in a mortgage must be joined as parties
to any suit under this chapter relating to such mortgage : Provided that the
plaintiff has notice of such interest.”

Tbe principle underlying section 85 is explained in the following extract:—e
“ The section is enacted to avoid the multiplicity of suits, and the conflicting
decisions which such suits may occasion, Prior to the Act when * there was
no machinery for bringing into one suit the various incumbrances on the
property, endless confusion had been the resalt, and the decisions of the Courts
upon the almost insoluble problems arising from the state of things had been
numerous and contradictory. The result was that the mortgage property could
not fetch anything like its value. The de!tor was ruined, the honest and
respectable money-lender discouraged, and a vast amount of gambling and
speculative litigation fostered . . . . It had been one of the objects of this
chapter to remedy those and other similars evile.” (1) Thus then while the rule
avoids multiplicity and pretects the rights of all parties interested in the
mortgage, it is also consonant with the right of the mortgagee to account
once only, which can only be done if the account is taken in the presence of all
the parties who cou'd demand an account.”(2).

1. Sir Griffith Evan’s speach on the Bill, Abstract of Proceedings of the
Governor-General’s Legislative Council printed in the Appendix ; cited in
Mata Din ». Kazim Husain, I. L. R., 13 Alla., 432 (630,) F. B,

2, Palk v, Clinton, 12 Ves., 48.

Transfer of Property Act by H. S. Gour—pp. 404 and 405. 1st edition.
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Section 23 of the Indian Evidence Act, (Act T of 18 ) provides thate
““In civil cases(1) no admission is relevant, if it is made either on an express
-condition that evidence of it is not to be given,(2) or under circumstances from
which the Court ean infer that the parties agreed together(3) that evidence of it
should not be given.”(4)

The principle of sec. 23 of the Indian E vidence Act is stated as follows :—
* Confidential overtures of pacification and any other offers or propositions
between litigating ‘parties, expressly or impliedly made without prejudice,6)
are excluded on grounds of public policy. For without this protective ruls,
it would often be difficult to take any steps towards an amicable compromise
or adjustment, and as Lord Mansfield has observed, all men must be permitted
tobuy their peace, without prejudice to them should the offer not succeed ; such
offers being made to stop liti’gntion, without regard to the question whether

1. The protection given by this section does not extend to criminal cases ;
see S. L. 29, post. As to arbitrations, see p. 9, Ante.

2. Cory v. Bretton, 4 C. and P., 462,

3. This section, as drafted in the original Bill, contained “infer that ¢
was the intention of the parties that™ for ‘“infer that the parties agreed together

that.”

4. Paddock v. Forrester, 3 M. and G.,, 903, 918: Steph. Dig., Art. 20,
adds, “or if it was made under duress.” Stockfleth v. De Tastet, 4 Camp.,

11, per Lord Ellenborough : see Taylor, Ev., § 798, and post,

5. In re River Steamer Co., L R.6, Ch. 822, 827, per James, L. J., © does
not ¢ without prejudice’ mean, * I make you an offer ; if you do not accept it,
this letter is not to be used against me:'" ib., 831, 832. “ Now if a man says
his letter is without ¢ pre]udwe, that is tantamount to saying, ‘ I make you an
offer which you may accept or not ac you like ; but if you do not accept
it, the having made it is to have no effect at all,’” per Mellish, L, J., seo also
Walker v» Wilsher, 23 Q. B. D., 335, 337, per Lindley, L. J,
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anything is due or not.”’(1) It is most important that the door should not be
shut against compromises,(2) When & man offers to compromise a claim, he
does not thereby necessarily admit it, butsimply agrees to pay so much to be
rid of the action,

1. Taylor, E. V., § 795, and see tb., §§ 774, 796, 797 and cases thera
cited ; Roscoe, N. P. Ev., 62, 63; Steph. Dig., Art, 20 ; Powell, Ev., 803,
Phillipps, Kv., 326,

2. Per Bowem L, J. in Walker v. Wilsher: supra,

Tbe Law of Evidence by Ameer Ali and Woodroffe—
Pp. 160 and 161,
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Section 26 of the Indian Evidence Act runsas follows :—* No oonfessfon
made to a Police officer(1) shall be proved as against a person accused any
offenice!2).

The principle of Section 95 is stated as follows : —* The powers of the police
are often abused for purposes of extortion and oppression ;(8) and cinfessions
obtained by the police through undue influence have been the subject of frequent
judicial comment (4¢) * The object of this section is to prevent confessions obtained
from acoused persons through any undue influence being received as evidence
against them,”(5) If a confession be “made to a police officer, the law says that

1. In Upper Burma, after the word * Police officer,” the words “ who is not
a Magistrate ’ are to be inserted : see Act XX of 1886,8. 7 (1) (d).

2. The above section was taken from s. 148, Act XXV of 1861 (Cr, Pr.
Code) ; see Queen-Empress o, Babu Lal, I. L. R, 6 All, 549, 612 (1884). As to'
statements made to a Police officer investigating a case, see Cr. Pr. Code, 88, 161
162 ; Queen-Empress v. Taj Khan, 1. L, R. 17, All, 67, (1694), and as to the use of
police reports and diaries and statements made before the police ; Government v,
Madun Dass, 6 W. R., Cr., 52 (1866) ; Queen v. Bissen Nath, 7 W. R., Cr. 31
(1867) ; Queen o, Bussir-uddi:8 W. R., Cr., 35 (1867) ; Queen v. Hurdut Surma,
8 W. R, Cr., 68 (1867), Queen v, Nobokiste Ghose, 8 W. R., Cr, 87, 90 (1867); 1ln
the matter of Mohesh Chunder Banerjee,13 W. R, Cr,, 1, 10 (1870) : In the matter
of Bhudressory Chowdhranee, 16 W. R, Cr., 17 (1671) ; In the matter of Obhoy
Chowdry, 16 W, R, Cr., 42 (1871) ; The Queen v. Wuzeerah, 17 W. R, Cr., 6
(1872) ; Cr. Pr. Code, ss. 162, 172 and Ch, X1V, ib. passim, with cases cited
thereunder Agnew and Henderson’s Cr. Pr, Code, 3rd ed., 1898.

3. 8ee Extract from the First Report of the Indian Law Commissiener's cited
in Field, Ev. 140—142 ; and remarks of Straight, J., in Queen-Empress v, Baba Lal,
I L. R, 6 All, 509, 642 (1884), and Mahmood, J. 33, 523(; but see also remarks
of Duthoit, J., ¢, 650.

4 V. Ante. pp. 165, 166,

6. Per Garth, C. J., in Queen v. Hurribote Chunder Ghose, I, L. R. 1 Cal., 207
215 ¢3878) ; 25 W. R, Cr., 86 : sce 0 in, the matter of Hiran Miya, 1 Cal,, L, R.,
21 (1877) ; Empress of India v, Pancham, I, L, B., 4 All, 198, 204 (1882). Bections
25,26, 27 ¢ differ widely from the law of England and were inserted in the Act of
1861 (from which they have been taken) in order to prevent the practice of torture
by the police for tke purpose of extracting confessions.”” Steph, Introd,, 165,
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such a confession shall be absolutely excluded from evidence, because the person
to whom it was made is not to be relied on for proving such a confession, and he
is, moreover; suspected of employing coercion to obtain the}ooutession ¢))

1. Queen-Empress v. Babu Lal, I. L. R. 6 All., 509, 532 (1884,) per Mahmood
and v. ib, 544, per Straights J., b, 513 per Oldfield J, “ The broad ground
for not admitiing confessions made to a Police-officer is to avoid the danger of
admitting false confessions.”

The Law of Evidence by Ameer Ali and Woodroffe —
p. 171.



APPENDIX 10-1.

Section 31 of the Indian Evidence Act lays down that —* Admissions
are not conclusive proof of the matters admitted, but they Imay’ operate ns
estoppels under the provisions hereinafter contained.”

The principle on which section 31 is based is stated as follows : —~The policy
of the law favours the investigation of truth by all expedient methods,.
The dootrine ot estoppels; by which further investigation is precluded, being
an exception to the general rule, and being alopted only for the sske’|of
general convenicnce, and for the prevention of fraud, will not be extended
beyond the reasons on which it is founded (1) Therefore admissions, whether
written or oral, which do not operate by way of estoppel. constitute| only
prima facie and rebuttable evidence against their makers and those cleiming
under them, as between them and others.(2)

1. Taylon Ev, § 817,

2. Powell Ev,288: thus a receipt endorsed on a billand generally, all
parol receipts, are only prima facie evidence of, payment, &, 289 : ‘¢in general,
a person’s conduct and language have not the effect of operating against him
by way of estoppel,”” per Cham'ye, J., in Smith v Taylor, 1 N. R., 210

The Law of Evidence by Ameer Ali and Woodroffe'—
p. 204
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Section 32, cl. I of the Indian Evidence Act deals with statements as to:
eause of death, (Bection 32:cl. I), and the principle on which the clause is based
is set forth as follows :—~The ground of admissibility of *dying declarations,” as
they are called, is said to rest, firstly, on necessity,(1) the injured person, who is
generally the principal witness, being dead ; and secondly, on the presumption
that the solemnity of the approach of death impels the party to speak the truth
and supplies the obligation of an-oath. Nemo moriturus pracsumitur mentiri(2)
According to English law, it is the impression of impending death, and not the
rapid suceession of death in point of fact, which renders the testimony admissible.(3)
But in so far as it is not necessary under this mot that the declaration should
have been made under expectation of death,(4) the first named ground appears to
be more properly that on which this kind of evidence is receiveable. When
however, the statement has been s0 made, it will further have the sanction which
the approach of death affords in the greater number of cases. Acoording to
English law evidence of this description is admissible inno civil case, and in
criminal cases only in the single instance of homicide (v. post). But the above
mentioned sanction has nothing to do with the nature of the crime of other act to
which the evidenoc relates ; it is just as existent in the case of declaration
relating to the commission of one offence as an other. Further if this evidence
be admitted on the ground of necessity is just as likely to exist where the deceased
person has been robbed; or raped, or assaulted as where he or she have been murder-
ed(5). And therefore under the Act the statement is admissible, whatever may be

1. 8teph. Introd., 165.

2. Taylor, Ev., § 716 ; Norton, Ev,, 176 ; Roscoe, Cr. Ev , 81 This ground
seems not, to have been admitted in Queen v. Bissorunjun Mookerjees 6 W. R.,
Cr.» 76 (1866).

3 Taylors Ev. §§ 714,717, 718, Queen v. Bissoorznjun Mookerjee, su pra ; in
the matter of Sheikh Tenoo, 14 W R, Cr, 11, 13 (1871) ; see observations
of Eyres L. C. B. in R, ». Woodcock, 1 Lea., 602, cited in thec last men-
tioned ccee at p. 13 and in Fields Ev.,, 170; and see remarksin Field, Ev.,
po. 174, 176, in which the learned author states that he has in more than
one instance known a statement made by a person, who did not expect to live many
hours, turn out to be wholly and utterly untrue. And see Whitely Stokes, ii,
841; “Dying declaratious in India are not t» be regarded as if they were made in
Eugland,”

4. Taylor, Bv. § 718, '

b, Ve post,s. 32, ¢l (1) Commentary.

6. Queen v, Bissorunjun Mookerjee, supra, 76,
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the nature of the proceedinz in which the cause of the death of the person, who
made the statement comes into question (v. post). Three reasons have been
given for restricting the 1pplioation of this evidence to cases of homieide ; (1) the
danger of perjury in fabricating declarations the truth or falsehood of which it is
impossible to ascertain ; (2) the danger of letting in incomplete statements, whioh,
though true as far as they go, do not constitate ‘¢ the whole truth ;" (3) the ex.
perienced facts that, implicit reliance cannot in all cases be placed on the declara-
tions of a dying person ; for his body msy have survived the powers of his mind ; or
his recallection il his senses are not impaired, may not be perfect ; or, for the sake
of case and to be rid of the importunity of those around him, he may say: or seem
to say whatever they choose to suggest(l. These considerations, though they
have not been regarded, by the framers of the Act as sufficient to excluded this
form of evidence in all cases other than those of homicide, may yet well be
borne in mind when estimating the weight to be allowed to dying statements in
particular cases.(2) This kind of evidence has been found to be on the whole
useful and necessary, bnt the caution with which it should be received has often
been commented upon. It will vften happen that the particulars of the violence
to which the deceased has spoken were likely to have occurred under cireums-
tances of confusion and surprise caloulated to prevent their being accurately
observed. The consequences also of the violence may occasion an injury to the
mind and an indistinctness of memory as to the particular transaction, The
deceased may have stated his inferences from fucts, concerning which he may have
drawn a wrong oconclusions or he may have omitted important particularss from
not having his attention oslled to them Buch evidence. therefore, is liable to be
very incomplete. He may natuarally, also be disposed to give a partial account
of the ocourrence, although possibly not influenced by animosity or ill-will,
But it cannot be concealed that animosity and resentment are not unlikely to be
felt in such a situation(3). Buch considerations show the necessity of caution in
receiving impressions from accounts given by persons in a dying state ; especially
when it is considered, that they cannot b: subjected to the power of cross-exami-
pation, and the security afforded by the terror of punishment and the penalties
of perjury cannot exist in this case, Further, the remarks before made on verbal
statements which have been heard and reported by witnesses applies equally to
dying declarations ; namely, that they are liable to be misunderstood and mis-
reportec, from in attention, from misunderstanding or from infir mity of memory.(4)

1. Taylor, Ev,, § 718,

2. Field Ev, 171,

3. Roscoe, Cr. Ev., 36 ; 1 Phill. and Arn., Ev., 251 ; see Taylor, Ev., § 722;
falsechood and the passion of revenge must also be guarded against, and this
more especially in India; see remarks in Field: Ev.,, 174,175 ; Whitley Stokes,
ii 841,

4, TRoscoes Cr,, Ev, ib4 1 Phill, and Arn , b,

The Law of Evidence by Ameer Ali and Woodroffe—p. 212,
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Bection 92 of the Indian Evidence Act, rules that—*¢ When the terms of
any such contract, grant or other disposition of property, or any matter requir-
ed by law to be reduced to the form of a document, have been proved according
to the last section, no evidence of any oral agreement or statement shall be
admitted, as between the parties to any such instrument or their representatives
in interest, for the purpose of contradicting, varying» adding to, or subtracting
from, its terms.”"(1)

The principle on which section 92 is based is to be found in" the following
extract :—" When parties have deliberately put their mutual engagements into
writing it is only reasonable to presume *that they have introduced into the
written instrument every material term and ciroumstance. Consequently,
other and extrinsic evidence will be rejecfed, because such evidence, while
deserving far less credit than the writing itself, would invariably tend in many
instances to substitute & new and different contract for the one really agreed
upon(2). See Note upon the principle of last sectiom as also the Introduction,

1. B8ee Illustrations (a), (%) (c;,» As to strangers to the instrument,
sec 8, 99 post. In England the rule also only applies to cases in which some
civil right or liability is dependent upon the terms of a document in question.
Steph, Dig. Arts 92, The Act makes no allusion to this. As to Contmdictiori,
scs Lano v. Neales 2 Starkie, 105; Abbott v. Hendricks, I- M. & G., 794 ;
Higgins v. Senior, 8 M. & W., 864; as to Variation) sec Mease v, Mense,
Cowper, 47 ; Rawson v, Walker, ! Btarkie, 361 ; Hoare ». Graham, 3 Camp,
57 ; Morley » Harford, 10 B.& C.,729; as to Addition see Millar v, Travers.
8 Bing, 26%; Preston v. Merceau, 2 Wm, Bl,, 1249 ; Maybank ». Brooks, 1
Brown Ch. Ca., 84; Meres v, Ansell, 3 Wills, 275; as to Subtraction, see
Kaines ». Knightly, Skinner, 54 ; Weston (v, Emes, 1 Taunt., 115; Nerton;
Ev., 273, 274; Goodeve, Ev., 862, 364; no absolute classification of the cases
under these headings is, however)} poseible as the evidence tendered frequently
has the effect of offending in several or all of these points. .

2. Taylor, Ev., §§ 1132, 1168 ; Greenleaf,\{Ev,, § 275; Best, Ev., § 226;
Banapa v. Sundar Das, Jagjivan Das, I. L. R., 1 Bom,, 333, 838 (1876), [The
apparent object of the section is the discouragement of perjury]; Starkies
EVQ’ 655'
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JAnte, and Notes, post. Unless the rule enacted by this section were observed,
people would never know when 4 question Was settled as they would be ahle to
play fast-and-loose with their writings Therefore if a document purports
1o be a final settlement of a previous negotiation, as in the case of a written
contract,it must be treated as final and not varied by word of moatli(l).'
And where the law expressly requires that a matter should be reduced to the
form of a document the admission of extrinsioc evidence would plainly render
such requirement nugatory.”

1, Steph, Introd, 172,

TChe Law of Evidence by Ameer Ali and Woodroffe—p, 531,
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Section 115 of the Indian Evidence Act formulates the rule of estoppel
in the following terms :—* When one person has, by his declaration, act or
omission, intentionally caused or permitted another person to believe a thing
to be true and to act upon such belicf, neither he nor his representative shall
be allowed, in any suit or proceeding between himself and such person or his
‘representative, to deny the truth of that thing”

The principal of the rule of estoppel is stated as follows :=* The principle
upon which the rule of estoppel rests is, that it would be most inequitable and
unjust that if one person by a representation made, or by conduct amounting
to a repreeentation, has induced another to act as Le would not otherwise
have done, the person who made the representation should be allowed to deny
or repudiate the effect of his former sta.ement to the loss and injury of the
person who acted on it."”(1) :

-

1. Sarat Chunder Day v. Goval Chunder Laha, L. R, 19 1. A., 203, 215,
216, (1892); see Citizens Bank of Louisians v, First National Bank of New
Ozleans, L. R., 6 E. & L. A., 852, 360.

The Law of Evidence by Ameer Ali and Woodroffe—p, 726.
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The rule of res-judicata is laid down in section 13 of the Code of Civil
Procedure, (Act XIV of 1882) in the following terms :~No Court shall try
any suit or issue in which the matter directly and substantially in issue
has been directly and substantially in issue in & former suit 'etween the same
parties, or between parties under whom they or any of them claim, litigating
under the same title, in & Court of Jurisdiction competent to try such subse-
quent suit or the suit in which such issue has been subsequently raised, and
has been heard and finally decided by such Court.

The principles furnishing & foundation for the rule of res-judicata are
stated as follows :—The rule of res;judicata is based on the principles : Interest
rei publicoe ut sit finis litsum, and nemo debst bis vewari pro eadem causa ; even
though in individual cases, it sometimes operates harshly. Justice indeed requires
that every cause be tried, but public tranquillity requires that having been
tried once, all litigation as to that cause between those parties should be, for
ever, closed. Though originally based on the natural presnmption of the correct-
ness of the decision of & court, it *“does not depend for its application upon
the question whether the decision which is to be used as an estoppel was a right
decision or a wrong decision in law or on facts.”(1) The judgment which is
entertained in particular instances, as observed by Evans in his notes on his
translation of Pothiet’s work on Obligations,(2) may be and often must be
founded upon erroneous reasoning, but as the subject, wherever it rests, must
ultimately by subject to human infirmity, the imputation of sugh error ought
not to be regarded as an impeachment of the authority, unless applied in its
direct correction, according to the regular course of an appellate procedure.”

1, Rehari Lal v, Majid Ali, 1897, W. N. 29,
2. II, 346,

Civil Procedure Code, Hukm Chand—p, 111,
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Bection 43 of the Code of Oivil Procedure, (Act XIV of 1882) providea that—
¢ Every suit shall include the whole of the claim which the plaintiff is entitled
to make in respect of the cause of action :but a plaintiff may relinquish any
portion of his claim in order to bring the suit within the ju.risdiction of any
Court,

If a plaintif omit to sue in respect of, or intenticnally relinquish, any
portion of his claim, he shall not afterwards sue in respect of the portion so
omitted or relinguished-

A person entitlel to more than one remedy in respect of the same cause
of action may sue for all or any of his remedies; but if he omits (except
with the leave of the Court obtained before the first hearing) to sue for
any of such remedies, he shall not afterwards sue for the remedy so omitted,

For the purpose of this section, an obligation and a collateral security for its
performance shall be deemed to constitute but one cause of action.”

The principle of section 4 8 is stated as *follows : ~The principle underlying
the rule embodied in the section forbids double, vexation for the same thing, and
being intended to suppress serious grievances is “* a rule of justice and not to be
classed among technicalities’’(1) If & party may divided single and entire cause
of action once, there can be no limit but the caprice and the will of the party to
endless divisions ; and what depends upon the mere caprice or will of an adversary:
may be said to be without limit-(2) 3peaking of the rule, Sir Whitley Stokes
says :— Were the rule otherwise, a man might be sued repeatedly in respect of
different parts of the same matter, and conflicting judgments might be pronounced
regarding separate portions of the same property, inclaimed in the same oause of
action. And as the value of the property claimed by the plaint determines tha
olass of judges by which a suit is cognizable and the remedies of the parties
in an appeal, & suit might be split up so that each branch of it should be decided
by a judge of a lower olass thun that by which, with reference to the value of the
whole property in litigation, it ought to be decided, and t:e right of the parties
to appeal would be unfairly limited."(3) Phe rule bzing based, however, unlike
that of res-judicata, exclusively on the ground of public policy, has no application
where the suit was in a foreign Court, and is dependent entirely on the identjty
of the oause of action, the bar being created by the institution of the suit and

not by the rendition of the judgment.

1. Dutton v, Shaw, 86 Mioh., 431, ’ e

2, Herm. Comm., 220, ’

8, II Ang, Ind: Codes, 897, ‘
Codeof Civil Procedure, Hukm Chand, M, A, —p 499,
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L ——

The principles on which thejrules of Limitation are based have been thus
stated :—The main cunsideration on which the doctrine *of limitation and pres-
eription’ is founded is public policy. ‘‘ Usucapion,” says Gaius ( Digest, Bk.XLI,
tit. 3, art, 1), “* was introduced for the public good, viz., lest ownership of sundry
things be left uncertain for a long time and often for ever: seeing that a fixed
period would suffice for the diligence of owners,” The reaton of therule of
usucapion, according to justinian, is ‘‘ the ¢nexpediency of allowing ownership to
be long unascertained.” ¢ Presciiption,” said Wayne, J., ¢*is a thing of policy
growing out of the experience of its neccssity,”(1) ¢ Prescription,” wrote Lord
Stair (Institutionss Bk, II, tit, 12, 8. 9) “is founded upon utility more than
upon equity.”

To secure the quiet and repisec of the community, it is necessary that the
title to property, and matters of right in general, should not be in a state of
constant uncertainty, doubt and suspense.(2) The law of limitation and pres-
oription prevents this uncertaintyy It not only quicts disputes between indivi-
duals, but in the interests of the public declares that the possession of pioperty
for a certain lengih of time is directly or inlirectly a good title. A peisen who
has been long in possession acjuires a credit which is attributable to such posses-
sion, and it is of great importance to the public that his passession should not be

lightly disturbed.(3) ;

1. Sec Btory's conflict of Jaws, paragraph 582a,

2. Puffendarf. Bk. IV, ehap, 12, sec. 6, The doctrine of the law is that the
dnminion of things must not long remain uncertain, so as to disturb the peace of
society by giving rice to numcrous and porpetual litigations; and that, to prevent
such serious evil, the laches of those who are dilatory in pursuing their just
remedies, should be punished, and that those who are indolent shall impute to
themselves the punishment, (Dowat's Civil. Law, L, 8. T. 7, sec 4).

3. Sce Brown on the law of Limitation as to Real Property, p. 14, Professor
Amos, in his Systematie View of the Science of Jurisprudence, ((p 346) mentions
the following as one of tho gronnds on which the doctrine of prescription is based:
“The expedicney of not disturbing the cxisting states of things in view of publie
expectation being basel on their continuance, and uot on their disturbance.”

Prqgcription ig *¢ conducive to the public sccurity and the quieting of dige
putes "=—Dom Reg. V of 1827, preamble.

The odject of the Legislature in passing stattes of limitation is to quiet long
possession and to extinguish stale demauds, (Luchmee Bux v. Runj:et Ram,
20 W. R,, 375, P. C.).
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Unlimitel and perpetual litigation disturb the peace of society and leal to
disorder and confusion. A constant diead of judioial process and a fecling of
inseourity retard the growth or prosperity of a nation, and labour is paralysed
when the enjoyment of its fruits i3 uncertain.(t) Moreover where stale claims
leave the Courts little or no time to attend promptly to more recent and urgent
cases, creditors and injured parties in general are led to suspect the readiness of
the Btate to enforce their rights. It is therefore expedient that ®the possibilities
of litigation should bs limitel and restricted. The old maxim of law is Intesest
republice ut sit finis Litium,(6) The interests of the State rejuird that a period
should be put to liti sation,

The law of limitation and prescription prescribes this limit. It prevents
persons from cnforcing their own rights, and disputing the rights of others, after
a certain period of time, and thus quicts titles, facilitates trancfers.(3) and
enhances the value of property. It enables men to reckon upon security fiom
further claim and to act upon it. (7)

The necessity for putting a limit to litigation arises also from * the perishable
nature of man and all that belongs to him.”(8). It has been said by John Voet
that controversiecs are limited to a fixed yeriod of time, lest they shiuld be
immortal while men are mortal.(¥) The death of parties and witnesses, the loss
or destruction of documents, and the fading ol memory, in the course of time,
rendered such a limit highly expedient. ¢¢Time,” said Lord Plunkett, Lord
Chancellor of Ireland, * hollsin one band a scythe, in the other an hour-glass,
The scythe moves down the evidence of our rights, the hour-gliss mecasures the
period which renders that evidence supertluous.”(10)  The law of Limitation and
prescription ‘‘repairs the injuries commitied by time’’ and ensures justice by
supplying the deficiency of proof,

4. Bee Angell on Limitations, s, 9.
6. Bce Ruckmabye ve Lulloobhoy, 5 Moo. I. A., p. 234.
The admission of a proprietary right grounded upon the mere efiux of time is

intended to give security to property and to diminish litigation. (I{all's Luternas
tional Law, p. 111).

6. Tliis law enables us, at least partially, *to abridge the length of abstracts

and to simplify the deduction of titles,” Bauning, p 4.
7. Per Markby, J., in Krishua Mohan Bose v.'Okhil Money Dassi, I. L. R,,
8 Cal,, 831,
8. Phillimores Private Roman Lew, p.‘125.

9. 8ee Story’s Conflict of Laws, Titles Prescription ; and Brown on Limita«
tion, p. 10

10. Sec Dr, Stoke's Speech in the Legislative Councils 19th July 1877,
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A statute of limitation and presoription is not only a statute of pubdlic peace
and rejose, but it is at t)e same time a means of ensuring private Justice, suppres-
sing fraud and perjury, quickening diligence, and preventing oppressions. (1) It is
unfair to call upon a person to defend an action at a time when his muniments of
title, acquittances or other documents are (very likely) lost or to destroyed, and
when he oannot be expeoted to produce the witnesses necessary to support his
case or to meet the charge made against him.(2) If claims might be postponed
to an indefinite periods the Courts would have the utmost difficulty in ascertaining
the truth of facts, and in confuting fraud and perj:ry.(1). Experience shows that
fraud and perjury have a better chance of success, when the stateness of the claim
renders the preservation of the evidence relating to it less probable.(3) Justice
to the defendant requires that the plaintiff's want of diligence should be dis-
couraged as much as poegible It is extremely hard to dispossess parties who have
long been in quiet enjoyment of property, unconscious of any defect of titles and
with habits and plans of life influenced by the income which the property pro-
duces.(4) And to enforce the payment of a debt, which time and misfortune
have rendered the debtor unable to discharge, and which he was led to believe
would never be demanded, savours more of cruelty than of justice.(5)

But does the law ensure justice in every case? Does it not, on the other
hand, offer a premium to persistence in wrong ¥ The answer to these questions
is, that the law aims at the greatést good of the greatest number, and **is based
on that compromise between occasional wrong and general right which is insepar-
able from the condition of & finite being.”’(3) The legitimate object of the law
is not to favour usurpers or to enable debtors to escape payment of their debts,
but to quiet long continued possession, and to protect persons who have long
_enjoyed a right or an immunity, from being harassed by state demands. The law

1. Story’s Conflict of Laws, s, 576, see also White v. Paruthers, 1 Knapp's
Privy Council Reports, pp. 179, 247,

2. Bee Battley v. Faulkner, 3 Barn. and Ald.,, 288,293. See also Ohhagnn
Lall v, Bapubhae, I. L. R., 6 Bom,, 68, 72.

8. Westlake's Private International Law, Ed. of 1880, p 252.
4. White v. Paruthers, 1 Knapp's Privy Council Reporta, pp- 179, 237,
6. A’Court v, Cross, 8 Bing. R., 329, .
(
¢ Tke principle on whioh the law (of limitation as to debts) b as always been
based is either actual satisfaction or presumed satisfaction, or such delay on the

part of the creditor as entitles the debtor to believe that he will not be ocalled
upon te.pay.”” (Per Jessel, M. R, in futton v, Sutton, 22 Ch, Div., 611),

Many of the subsidiary reasons urged in support of the doctrine of prescrips
tion apply with full force to ‘¢ prescription of long standing” only,

6, Phillimore’s Private Roman Law, p. 126,
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designs to protect these persons from claims brought forward against them at
a period when it might be presumed froma the lapes of time that the claims are
either fictitious or that they had been satisfied or abandoned. Honest parties,
who have not really abandoned their claims may sometimes suffer loss by reason
of this law, but it is nevertheless expedient that the general good of the commu-
nity should be purchased at the expense of some individual hardship, It is better
perbaps that occasional injustice should be permitted than to run che risk of doing
greater injustice by entering into the consideration of transactions, which the
distance of time may perhaps render incapable of a satisfactory explanation.(7)
This individeal mischief is further justified on the ground that a party who
is insensible to the value of civil remedies, and who, tacitly acquiescing in
the conduct of his opponent, does not asserts his own claim with promptitude,
has little or no right to require the aid of the State in enforcing it.(8)
Vigilantibus) non dormientibus jura subveniant. Thelaw assists the vigilant,
not those who sleep over their rights. Lord Blackburn, in a recent case.(10)
poiats out that this ground of acquiescence or laches is, often spoken of as if i§

+

7. Per Richards: C. B., see Brown on_Limi‘ation, p. 12.

8. See Montriou's Institutes, p. 174 ; White v, Paruthers, 1 Knapp's Rep.,
179 ; and Adam v, Earl of Bandwich, 2 Q. B, Div., 489,

¢ Although,” as Puffendarf observes, * the principal aim of the law is not to
punish men’s defaults,’” the effect and consequence of this law is some times penal.
This penal result is justified by a consideration of the laches and negligence of the
claiment. The law avoids the greater of two evils, and sces that the lesser evil
falls on the party who is himself to blame for it. It is not intended that persise
tence in wrong should engender a right or exempt the wrong-door from liability ;
but it being expedient to protect all persons who have long enjoyed a right or
an immunity, the law unavoidably protects some wrong-doors,

10, See Lord Blackburn's judgment in Dalton ». Angus (1881) 6 App. Cas.,
p. 818, '

Wolf and Vattel advance similar theoriss of ¢“ a presumed consent” and “a pre-
sumed abandonment” to explain the loss of a right by lapse of time, (Vattel's
Law of Nations, Bk, II, Chap, XI). .

Justice West (citing Savigny and} Pothier) says: “ The law of prescription
rests on a presumption that a right held for a certain time without contest, as

against & person capable of contesting it, could not have been successfully coms
tested.”” (Radhabai v, Anantrav, I L, Re 9 Bom, 198, at pp, 226, 226).
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were the only ground on which prescription was or ocould be founded.(9) But
the woight of authority in England and in other systems of jurisprudence shows
that the principle on which preseription is founded is more eatensive.(10) No
doubt it seems far less hard to say that enjoyment for a prescribed time shall bar
the right-holder when he has been guilty of laches, than to say that he shall 1ose
his right if he has not excercised it during the presoribed period, whether there has
been laches or not, And it is both fair and expedient that there should be pro-
visions to enlarge the time when the true owncrs are under disabilities, or for any
other reason are not to be considered guilty of laches in not using their right
within the specified period, and such provisions there were in the Roman Law,
and commonly are in modern statutes of limitation, But the real policy and
purpose of these laws (the quicting of disputes about titles and other matters of

9. B8ec Mr, Justice Ficld's theory of Laches, note 2, ¢nfra.

As the King (according to an Englieh law maxim) can be guilty of no laches,
it followed from this theory of laches that the civil claims of the Crown,
as well as all criminal proseoutions (wbich are always instituted in the
name of the sovereign), might be commenced at any distance of time. Modern
legislation has, however, largely qualified this rule (sce Stephen’'s Commens
taries, the Royal Prerogative). The law of limitation in this country even
now, dees not (with a fcw cxceptions) apply to criminal prosecutions, (See
The Queenv. Amir-ud-din, 16 W. R., 25 ; notes, p. 11, supra and notes under scc 6,
Act XV of 1877, in the Appendix.) At the time of 'the passing of Act XV of
1877, the Law Member of the Governor-General’s Council said : « A Limitation
Act should certainly comprise rules ag to the time of commencing prosecutions for
the varicus offences under the Peunal Code, and we should have inserted the neces-
sary provisions as to this matter, bad we not felt the need of consulting the Local
Governments beforc making so important an addition to our law, and for this
there was no time.”” It may be mentioned here that sec., 195 of the Criminal
Procedure Code of 18¥2 prescribes a limitation of six months When a Court sane-
tions prosecution for an offence against public justice, In England, in the case of
almost all offences punishable on summary eoonviction, the complaint must be
made, or the information laid» within six months. (Calcutta Review for October
1888), )
10, See Lord Blackburn's judgment in Dalton ». Angus (1881), 8 .pp. Cas.
e 818, (

Wolf and Vattel advance similar theories of «a presumed consent” and ¢a
presumed abandonment ™ to explain the loss of a right by lapse of time, (Vattel’s
Law of Nations; Bk, II, Chap, XI).

Justice West (citing Bavigny and Pothier) says: *The law of prescription
rests on a presumption that a right held for a certain time, without contest, as
against a person capable of contesting it, could not have been successfully cons
tested,” (Radhabai v Anantrav: I- L, R, 9 Bom. 198, at pp. 225, 226,)
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right, for the public good) wotlld be defeated, if there was to be a further enquiry
a8 to whether there had been acquiescence on the part of the right-holder.(1)
Whether the theory may be, their true foundation. in point 1f fact is pubdlic utility
and convénience.(2)

1. See note 10, p. 28, supra,

2. Hee the'judgments of the Lord Chancellor and of Lord Blackburn, and
the opinion of Field, J., in Dalton v, Angus (1881), 6 App. Uss.,740. At page
766, Field J, says: **The foundation of a right upon mere long uninterrupted
posaession, as a matter of pubdlic oonvenience, is of very general application.
Statutes of limitation have no otber origin, and it is upon this principle thab
8tory, J., in Tyler v. Wilkinson, puts rights of this kind'' (prescriptive rights).
1n an earlier case, Adman v. Sandwich (1877). 2Q. B Div,, p. 485, Field, J.,
refers to the theory of these statutes in the following terms :—

‘¢ They all rest upon the broad and intelligible principle that persons who
have at some anterior time been rightfully entitled to land or ether property or
money» have, by default and neglect on their part to asserts their rights, slept
upon them for so longa time as to render it inequitable that they should be
entitled to disturb a lengthened enjoyment or immunity to which they have in
some sense been tacit parties.” (‘But there are other reasons as well, See p. 29,
supra). The learned Judge considered this theory of laches, in construing an
ambiguous law of limitation, and held that it was not intended by the Legislature
to apply to a case where the rightful owner had been guilty of nd neglect or
default, The language of the law in that case was fairly open to the construction
put upon it See Lecture, VI

Mitra's Law of Limitation and Prescription —pp. 26 to 30.
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But anothcr and far more important kind of incorporeal property is that
which arises not from intellectual achievement, but from moral conduct If
the reputation brought by mental actions which take the form of productiou,
may fitly be regarded as imcorporeal property, still piore may the reputa-
tion brought by mental aotions issuing in rectitude, truthfulness, subriety,
and good behaviour at large, which we call chsracter ; and if deprivation of the
one is flagitious still more is deprivation of the other, E:uined like other
property be oare, self-denial) perseverance, and similarly giving its owner
facilities for gaining his endsand satis’ying divers desires, the esteem of othersis a
possession, having analogics with possessions of a palpable nature. 1ndeed it has,
like palpable possessions, a money value; since to be accounted honest
i8 10 be preferred as one with whom dealings may be safely carried on, and to
lose character is to lose business. But apart from this effuct, an estate in the
general good-will appears to money of more worth dhan one in land, By some
great aotion to have won go!dén opinions, may be a richer suurce of gratifica-
tion than to have obtained bankestock, or railway-sharcs. Hence, men who
have invested their lavour in ncble deeds, and receive by way of interest the
best wishes and cordeal greetinga of sccisty. may be cousidered as having
claims to these rewards of virtue, resembling the claims of others to the rewards
of industry, Of course this is true not only of those who are distinguished by
upusual worth; it is true of »11. To the degree in which each has legitimately
gained & good repute, we must hold him entitled to it as a possession—a possce-
s}on which, without quoting the hackneyed saying of Iago, may be held of
more walue than any other.

The chief way in which this product of good conduct differs
from other mental products, is that though, like them, it may be taken
away, it cannot be appropriated by the person who takes it awa)’, This
may, perbaps, be considered a reason for classing the interdict agaigst injuring
another’s character as an interdict of negative beneficence rather than an interdict
" of justice : an illustration of the truth thabt the division of ethics into separate
sections cannot, in all cases, be clearly maintained, 8till, since a good reputation
is acquired by actions carried on within the prescribed limits to actions, and is,
indeed, partly a result of respeot fo¥ those limits ; and since one who destroys
any or all of the good reputation so acquired, interferes with another’s life in a
way in which the other does not interfere with hislife ; it may be argued that
the right to character is a corollary from the law of equal freedom, If
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it be maid that whoever is thus injured may (in some casqe at least) retaliate on
the injurer, a3 we see in recrimination, or, as among the vulgar, in the mutual
calling of names ; the reply is that, as shown in chapter VI, the law of equal
freedom, rightly interpreted, does not permit exohange of injuries ; and as it does
not countenance physical retaliation neither does it countenance moral retalia-
tion. So that though another’s good character, when taken away, cannot be
appropriated by the traducer, the taking of it away is still a breac.h of the law of
equal freedom, in the same way destroying snother’s clothes, or setting fire to

his house, is a breach.
Spencer, Justice—pp, 114 and 115,
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Section 70.~-Of course with the right of free exchange goes the right of
free contract : a postponement now understood now specified, in the completion
of an exchange, serving to turn the one into the other,

It is needless to do more than name contracts for services on certain terms ;
contracts for the uses of houses and lands ; contracts for the completion of
specified works ; contracts for the loan of capital. These are samples of
contracts which men voluntarily enter into without agressing on any others-—
contracts, therefore, which they have a right to make.

In earlier times interferences with the right of exchange were of course
accompanied by interferences with the right of contract. The multitudinous
regulations of wages and prices;; which century after century encumbered the
statute books of civilised peoples, were examples, Decreasing with the dec-
rease of coercive rule, these have, in our days, mostly disappeared. One such
gradual change may be imstanced as typifying others—that which usury laws
furnish, In sundry cases where, but small progress towards free institutions had
been made, the taking of interest for money lent was forbidden altogether ; as
among the Herbrews, as among ourselves in the remnote past, and as among the
French at the time of the greatest monarchical power. Then, as a qualification,
we have the fixing of maximum rates; as in early ages by Cicero for his Roman
province ; as in England by Henry VIII at 10 per cent., by James I at 8 per
cent., by Charles II at 6 per cent., by Anne at 6 per cent. ; and as in France
by Louis XV at 4 per cent. Finally we have removal of all restrictions, a nd
the leaving of lenders and borrowers to nake their own bargains.

While we observe that law has in this cagse gradually come iuto corres-
pondence with equity, we may also fitly observe one exceptional case in which
the two agrec in forbidding a contract, I refer to the moral interdict and the
legal interdict against a man's sale of hinself into slavenfy. If we go back to
the biological origin of justice, as being the maintenance of that relation
between efforts and the products of efforts which is needful for the continuance
of K e, we see thut this relation is suspended by bondage ; and that, therefore,
the man who agrees to enslave himself on condition of receiving some immedi-
ate benefit, traverses that ultimate principle from which social morality grows.
Or if we contemplate the case frum an immediately ethical point of view, it
becomes manifest that since a contract, as framed in conformity with the law
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of equal freedom, implies that the contracting parties shall severally give what
are approximawly equivalents, there can be no contfact, properly so-called in
which the terms are incoramensurable ; as they are when, for some present
enhancemenit of his life a man bargains away the rest ot his life. So that when,
instead of recognizing the sale of self as valid, law eventually interdicted it, the
exception it thus made to the right of contract was an exception which equity
also makes. Here, too, law harmonized itself withethics

Spencer, Justice—pp. 129 to 131.
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Section 113.—=And now, having reached these conclusions inductively, let us
see whether corresponding conclusions cannot be reached deductively., Let us
see whether from the natures of men as socially conditioned, it is not inferable
that these to State-duties are the essential ones.

At the outset; it was shown that the prosperity of a species is achieved by
conformity to two opposite principles, appropriate to the young and to the
adult respeclively : benefits being inversely proportioned to worth in the one
case and directly proportioned to worth in the other. Confining our attention to
the last of these principles, which now alone concerns us, it is clear that main.
tenance of those conditions under each one’s efforts bring their due rewards is,
in the case of a society, liable to be traversed by external foes and by internal
foes. The implication is that for the prosperity of a species, or in this case of
a society, these conditions must be maintained by a due exercise of force ; and
for the exercise of such force the corporate action of the society is demanded—
imperatively in the one case and with something approaching to imperativeness
in the other. To such exercise of force, citizens at large (excluding criminals)
have good reasons to assent. Observe their motives.

Such contingent loss of life-and partial loss of liberty as are entailed on
soldiers, and such deductions from their earnings as other citizens have to con-
tribute to support soldiers, are left by each to be justified as instrumental to the
supreme end of enabling him to carry on his activities and to retain the reward
for them-—sacrifice of a part to ensure the remainder. Hence he tacitly
authorizes the required State-coercion.

Though the need for corporate guardianship against internal foes is less
urgently felt, yet from the pursuit of his ends by each there arises a resultant
desire for such guardianship. As in every community the relatively-strong are
few, and the relatively-weak are many, it happens that in the majority of cases
purely private rectification of wrongs is impracticable. If beyond the aid of
family and friends, often inadequate, there can be obtained the aid of some one
more powerful, it is worth buying—at first by a bribe, and presently by tribute.
Eventually, all find it answer best to pay for security rather than suffer
aggressions. *

Thus these primary and secondary duties of the State are ﬁmplied by those
fundamental needs which associated men experience, They severally desire to
live, to carry on their activities, and reap the benefits ofthem. All have mo-
tives to.maintain against external epemies the conditions under which these
ends may be achieved, and all, save aggressoi's of one or other kind, have motives
to maintain these conditions against internal enmemies. Hence at once the
duty of the State and the authority of the State.

Spencer, Justice—pp. 206 to 209.
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19. *“Following Plato, Aristotle, and Holbes, nota few modern thinkers
hold that there is no other origin for good and bad in conduct than law. They
allege that rights are wholly results of convention: the necessary implication
being that duties are so too. If however murders, thieving, non-fulfilment of
contract, cheating, adultration, &c., &c, whether forbidden by law or not, work
mischiefs on a community in proportion as they are common, qnite irrespective
of prohibitions ; then, is it not manifest thatthe like holds throughout all the
details of men’s behaviour P  Here, again, there is a theory betraying deficient
consciousness of censation.”

(Epetome S, Ph, of Spencer—p. 560,
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Nor is it otherwise with the pure intuitionists, who hold that moral percep-
tions are innate in the original sense==thinkers whose view is that men have
been divinely endowed with moral faculties ; not that these have resulted from
inherited modifications caused by accumulated experiences .

To affirm that we know some things to be right and other things‘ to be
wrong, by virtue of a supernaturally given conscience ; and thus tacitly to
afficin that we do not otherwise know right from wrong ; is tacitly to deny any
natural relations between acts and results, For if there exist any such relations,
then we may ascertain by induction, or deduction, or both, what theseare. And
if it be admitted that because of such natural relations, hapiness is produced by
this kind of conduct, which is therefore to be approved, while misery is produced
by that kind of conduct, which is therefore to be condemned ; then it is admitted
that the rightness or wrongness of actions are determinable, and must finally be
determined, by the goodness or badness of the effects that flow from them ;
which is contrary to the hypothesis,

It may, indeed, be rejoined that effects are deliberately ignored by this
school ; which teaches that courses recognized by moral intuition as right,
must be pursued without regard to consequences. But on inquiry it turns out
that the consequences to be disregarded are particular consequences, and not
general consequences, When, for example, it is said that property lost by
another ought to be restored irrespective of evil to the finder, who possibly may,
by restoring it, lose that which would have preserved him from starvation ; it
is mennt that in pursuance of the principle, the immediate and special conse-
quences must be disregarded, not the diffused and remote consequences. By
which we are shown that though the theory forbids overt recegnition of causa-
tion there is an unavowed recognition of: it.

And this implies the trait to which I am drawing attension, The ccnception
of natural causation is so imperfectly developed, that there is only an indistinct
consciousness that throughont the whole of human conduct, necessary relations
of causes and effects prevail ; and that from them are ultimately derived all
moral rules, however much these may be proximately derived from moral
intuitjons. R

Section 21.—Strange to say, even the utilitarian school, which, at first
sight, appears to be distinguished frowm the rest by recognizing natural causation
is, if not so far from cowmplete recognition of it, yet very far.
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Conduct, according to its theory, is to be estimated by observation of results.
When, in sufficiently numerous cases, it has becn found that behaviour of this
kind works evil while bebaviour of that kind works good, these kinds of behaviour
are to be judged as wrong and right respectively, Now though ib seems that the
origin of moral rules in natural causcs, is thus asserted by implication, it is but
partially asserted. The implication is simply that we are to ascertain by induc-
tion that such and such mischiefs or benefits do go along with such and such acts ;
and are then to infer that the like relations will hold in future. But acceptance
of these gencralizations and the inferences from them, does not amount to recog-
nition of causation in the full sense of the word. 8o long as only some rclation
between cause and effect in conduct ie recognized, and not ¢he relation, o com-
pletely-scientific form of knowledge has not been reached. At present utilitariang
pay no attention to this distinction. Even when it is pointed out, they disregard
the fact that empirical utilitarianism is bub a transitional form to be passed
through on the way to rational utilitarianism,

In a letter to Mr. Mill, written some sixteen years ago, repudiating the title
anti-utilitarian which he had applied to me (a letter subsequently published in
Mr. Bain’s work on Mental and Moral Science). 1 endeavoured to make clear
the difference above indicated ; and 1 must here quote certain passages from that

letter, .

The view for which I contend is, that Morality properly so-called—the science
of right conduct—has for its object to determine kow and why certain wodes of
conduct are detrimental, and certain others modes beneficial. These good and
bad results cannotl be aceidental, but must be neccssary conscquences of the cone
stitation of things and I concoive il to be the business of Moral 8cience to
deduce, from the laws of life and the conditions of existence, what kinds of action
necessarily tend to produce happiness, and what kinds to produce unhappiness.
Having donc this its dednctior:s are to be recognized as laws of conduct ; and are
to be conformed to irrespective of a direct estimation of bappiness or misery,

Perhaps an analogy will mosb clearly show my meaning. During its early
stages, planctary Astronomy consisted of nothing more than acoumulated obser-
vatione respecting the positions and motions of the sun and planets ; from which
accumulated observations it came by and by to be ewmpirically § predicted, with
an approach to truth, that certain of the heavenly bodies would have certain
positions at certain times, But thc modern science of planetary Astronomy
consists of deductions from the law of gravitation—deductions showing why the
celestial bodies necessarily ocoupy certain places at certain times. Now.the kind
of relation which thus exists between ancient and modern Astronomy. :5 aualogous
to the kind of relation which, i .« .niive, existy between the Expendency-Morality
and Moral Science properly so-called, And the objection which I have to the
current Utilitarianism is that it recognises no more developed form of Morality—
docs not sce that it has reached but the initial stage of Moral Soients
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Doubtless if utilitarians are asked whether it can be by mere chance that this
kind of action works evil and that works good, they will answer—No : they wiil
admit that such sequences are parts of a necessary order among phenomena.
But though this truth is bayond question ; and though if there are causal rela-
tious between acts aud their results) rules of conduct can become scientific only
when they are deduced from these causal relations ; there continuesto be entire
satisfaction with that form of utilitarianism in which these causal relations are
practically ignored. It is supposed that in future, as now, atility is to be deter-
mined only by observation of results ; and that there is no pessibility of knowing
by deduction from fundamental principles, what conduct must be detrimental and
what conduct must be beneficial,

Section 22.—To make more specific that conception of ethioal science here
indieated, let me present it under a concrete aspect; beginning with a simple
illustration and a vomplication tnis illustration by successive steps.

If, by tying its main artery, we stop most of the blood going to a limb, then,
for as long as the limb performs its function, those parts which are called into
play must be wastec faster than thuy are repaired : whence eventual disable-
ment, The relation between due goceipt of nutritive matters through its arteries,
and due discharge of its duties by the limb, is a part of the physical orler. If,
instead of cutting off the supply to a particular limb, we bleed the patient largely,
eo drafting away the materials needed for repairing not one limb but all limbs
and not limbs only but viscera, there results both & muscular debility and an
enfeeblement of the vital functions, Here, again, cause and effect are necessarily
related, The mischief that results from great depletion, results apart from any
divine command, or political enactment, or moral intujtion Now advance a step.
Suppose the man to be prevented from taking in enough of the solid and liquid
fcod containing thowe substances continually abstracted from his blood in repair.
ing his ‘tissues : suppose he has cancer of the ocesophagus and cannot swallow—
what happens ! By this indirect depletion, as by direct depletion, he is inevite
ably made iucapable of performing the actions of one in health., In this case, as
in the other cases, the connexion between cause and effect is one that ocannot be
established, or altered, by any authority external to the phenomena theli'lselves‘
Again, let us say that instead of being stopped after passing bis mtoath, that
which he would awallow is stopped before reaching his mouth ; so that dsy after
day the man is required to waste his tissues in getting food, and day after day the
food he has got to meet this waste. he is forcibly presented from eating. As
before, the progress towards death by starvation is inevitable—the connexion
between ‘nots and effects is independent of any alleged theological or political
authority, And similarly if, being forced by the whip to labour, no adequate
return in food is supplied to him, there are equally certain evils, equally indepen-
dent of sacred or secular enactment. Pass now to those actions more commonly
thought of as the eecasions for rules of conducts Let us assume the man to ba
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continually robbad of that which was to given him in exchange for his labour
and by which he was to make up for nervo.muscular ®xpenditure and renew
his powers. No less than before is the connexion between conduct and
consequence rooted iu the constitution of things; unchangeable by 8tate.made
law, and not needing establishment by empirical generalization. 1f the action
by whioh the man is affected is a stage further away from the results, or produces
resalts of a less deoisive kindi, still .we see the same basis for morality in the
pbysical order. Imagine that payment for his services is made partly in bad
coin ; or that it is delayed beyond the date agreed upon; or that what he
buys to oat is adumlterated with innutritive matter. Manifestly, by any of
these deeds which we condemn as unjust, and which are punished by law, there
is, as before, an interference with the normal adjustment of physiological repair
to physiological waste Nor is it otherwise when we pass to kinds of conduct
still more remotely operative, If he is hindered from enforcing his claim—if
class-predominance prevents him from proceeding, or if a bribed judge gives
a verdiot. contrary to evidence, or if a witness swears falsely ; have not these
deeds, though they affect him more indirectly, the same original cause for their
wrongness?! Even with actions which work diffused and indefinite miscbiefs it is
the same, Suppose that the man,instead of being dealt with fraudulently, is colum.
niated, There is, as before, a hindrance to the carrying on of life.
sustaining activities ; for the loss of character detrimentally affects his business,
Nor is thig all. The mental depression caused partially incapacitates him for
energetic activity, and perhaps brings on ill-health, So that maliciously or
earelessly propagating false statemeuts, tends both to dimiaish his life and to
diminish his ability to maintain life. Hence its flagitiousness, Moreover,
if we trace to their ultimate ramifications the effects wrought by sny of these
acts whish morality called intuitive reprobates—if we ask what results not to
the individual himself only, but also to his belongings—if we observe how
impoverishment hinders the rearing of his children, by entailing unier-ieedmu
or inadequate clothing, resulting perhaps in the death of some and the oorstltu-
tional injury of others ; we see that by the neccssary connections of things these
acts, besides tending primarily to lower the life of the individual aggressed
wpon, tend, secondarily, to lower the lives of all his family, and, thirdly to
lower the life of soocicty at large ; which is damaged by whatever damages its

units.

A more distinct meaning will now be seen in the statement that the utili-
tarianism which recognizes only the principles of conduct reached by induction, is
but preparatory to the utilitarianism which deluces these principles from the
processes of life as carried on under estab’ished conditions of existenca.

8, 22.—Thus then, is justified the allegation made at the outset, that,
irrespective of their distinctive characters and their special tendencies, all the
ourrent methods of ethics have one general defect ~they neglect ultimate causal.
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conmexiont. OFf courrs I do not mean that they wholly ignore’tthe naturat
consequences of aotions; but I mean that they recognize them only incidentally.

They do not erect into a method the ascertaining of necessary relations between
causes and effects, and deducing rules of conduct from formulated statements of

them.

Every soieuce beging by accumulating observations, and presently generalizes
these empitically ; but only when it reaches the stage at which its empirical
generalizations are included in a rational generalization, does it become
developed science. Astronomy has already passed through its successive stages ;
first collections of facts; then inductions from them; and lastly deductive
interpretiations of theses as corolaries from a universal principle of action among
masses in space, Accounts of structures and tabulations of strata, grouped and
compared, have led gradually to the assigningof various classes of geological
changes to igneous and aqueous actions ; and it is now tacitly admitted that Geology
becomes a science proper, only as fast as such changes are explained in terms of
those natural processes which have arisen in the cooling and solidifying Earth,
exposed to the Sun's heat and the action of the Moon upon its ocean. The science of
life has been, and is still, exhibiting a like series of steps : the evolution of organic
forms at large, is being affiliated on physical aetioms in operation from the begin-
ning ; and the vital phenomena each organism presents, are coming to be under-
stood as connccted sets are changes, in parts formed of matters that are affected
by oettaig forces and disengage other forces. 8o is it with mind. Early ideas
concerning-thought and feeling ignored everything like cause, save in recognizing
those effects of habit which were forced on men's attention and expressed in
proverbs ; but there are growing up interpretations of thought and feeling ag
correlates of the actions and re-actions of a nervous structures that is influenced
by outer changes and works in the body adapted changes ; the implication being
that Psyohology becomes a science, as fast as these relations of phenomena are
explained as consequences of ultimate principles. Sociology, too, represented down
to recent times only by stray ideas about Social organization, scattered through
the masses of worthless gossip furnished us by historians, is coming to be recognized
by some as also a science ; and such adumbrations of # as have from time to time
appeared in the shape of empirical generalizations, are now beginning to assume
the character of generalizations made coherent by derivation from sauses lying
inhuman nature placed under given conditions, Clearly (then, Ethics, which
is & science dealing with the conduct of associated human beings, regarded uader
one of its aspects, has to undergo & like transformation ; and, at present unde-
veloped, can be considered a developed science only whea it has undergone this

transformation, '

{The Data of Ethics, Herbert Spencer, pp. 56 —62



APPENDIX 13,

Haviog premised these brief explanations, I proceed to the just gentinmy
of Roman origin, or of the Roman lawyers who preceded the Classical Jurists,

According to the Roman Law,}a member of an independent nation, not in
alliance with the Roman pe>ple, had no rights as against Romans, or as between
himeelf and other foreignersor aliens. And even a member of an independent
nation, the ally of the Roman People, had no rights (as against Romans or
foreigners), except the rights conferred on members of that nation by the provi-
gions of the fedus 0r alliance,

When I say that the members of an independent nation, not ir allignece with
the Roman People, had no rights as against Romaas or foreigners, I understand
the proposition with limitations,

When a membsr of any such nation waa‘residz’ny tn the Roman territory, it is
prob.ble that his person was protected from violance and insult : And, although
he was inoapable of acquiring by transfer or succession, or of suing upon any
eontract into whioh he had affected to enter, goods actually in his possession
were probably his goods, as against all who could shew no title whatever,
Unless we understand the proposition with these limitations, a peregrinus or alien
not a socius or ally of the Roman Peoples was obuoxious to murder and spolia-
tion at every instant, when dwelling on Roman soil.

In short, the condition of such an alien, when ressding on the Roman territory,
probably resembled the condition of an alien enemy, living within the ligaance of
our own King. The latter is protected from bodily harm and spoliation, although
he is generally incapable of suing in the Courts of Justices and although it is

gaid (in loose language) that he has no rights.
o ..
I believg it is now usual, on the breaking out of a war, for the King to grant a

speoial permigsion to the enemy’s aubjects to reside in the country ; and under the
permission phey have the same rights as alien friends. But Lord Coke lays it
down positively, that an alien enemy has no rights; by which it can only be
meant that he has not the right of suiag in our courts, just as a person outlawed
is commonly said to carry caput lupinwm, although there is no doubt that to kill
him intentionally would be murdur, .

-
But, taking the proposition with the limitations which I have just suggested,
the members of an independent nation, not in positive alliance with the
Romaa People: had no rights, which the Roman Tribunals wowd enforce, For
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alghough they were not positively enemics of the Roman People, neither were they
positively its allies or friends., And, agreeably to the maxim which prevailed in
every nation of antiquity, they were therefore considered by ghe Roman Law as
not existing

This unsocial maxim (of whioh there are vestiges even in Modern Europe)
obtained in the Romaun Law from the very foundation of the city to the sge of
Justinian, It is laid down broadly in an excerpt in the Pandects, «thatevery
people, not in alliance with us, keep everything of ours whieh they can contrive
to take ; whilst wes in return appropriate everything of theirs which happens
to fall into our hands.’ ‘8i cum gente aliqua neque amicitiam, neque hespitium,
neque fedus amicitiee causa factum habemus hi hostes quidem noa sunt, Quod
autem ex nostro ad eos pervenit, 1iloram fit ; et liber homo noster ab eis captus
servus fit corum. Idem que est, si ab ¢/li3 ad nos aliquid perveniat,’

It may therefore be affirmed generally, that, aocording (o tha Roman Law
(and according to the law of evel s nation of antiquity), the members of a foreign
and independent community had no Rights: Rights which they might bave
acquired by virtue of any positive alliance, being created specially by the
provisions of the particular treaty, and by way of exception from the exclusive
and general maxim,

From the pure peregrins or aliens (or from members of fureign and independent
nations), I turn to the members of the communities which formerly had been
independent, hut which had beer subdued by the Roman arms and brought into
a state of subjection to the Roman Commonwealth.

The members of an indepeadent community subdued by the Roman arms,
were placed in & peculiar posftion. They were not admitted to the rights of
Roman Citizens, nor were they redaced to the servile condition and stripped of
@l rights. Generally speaking, they retained their ancient Government and their
anocient laws, so far as the continuance of those institutions consisted with a
state of subjection to the Roman Commonwealth,

It is olearly laid down in the Digests: that, unless the sovereign legislature has
specifically directed the contrary, the judge shall consult, in the first instauce,
the law peculiar to the particular region : And that the Law of Rome :itself (‘jus
quo urbs Roma utitur ') shall not be applied to the case which awaits decision,
unless the law peculiar to the particular region shall afford no solution of the legal
difficulty.

Sueh being the condition of the co‘nquered and subject nations, the following
difficultigs inevitably arose.
Inasmuch as those conquered and subject nations were not incorporated with

the conquering and sovercign community, their members hud n> rights as againss
Roman Citizens, according to the ancient and strict law obtaining in Rome itself,
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For. during the pericd in whick that law arose. those conquered and subject nations
were foreign and independent socicties ; and agreeably %o the unsocial maxim
which I have already explained, their members had no rights which the Romar
tribunals would enforce.

And, agreeably to the same maxim, members of one of those nations had
ro rights as against membeis of another. For, although tho s nations were
now subject to their common sovereign, Rome, they had been foreign and
independent nations, with reference to one another, as well as with reference to
the dominant nut'on which had be-ten and subdued them all. In gonsequence,
therefore, of the maxim to which I have alluded, the law peculiar to any of those
subject nations imparted uo rights to the members of another community.

Consequently, whenever a controversy arose between a Roman and a Provin-
cial, or between a provincial of one and a provincial of another Province, there
was no law applicable to the case, and the party who had suffered the damage
was left Wwithout redress. As between Romans and proviucials, or as between
provineials of onc and provincials of another Province, the Roman Law afforded
no remedy. For the Roman Law ackuowledged no rights in any but Roman
Citizens.

In either of the same cases, the particular law of any particular Province
was equally in efficacious, For tlie people of the Province had been an indepen«
dent community ; whose law (like that of Rome) acknowledged no rights in any
but its own members.

To meet such cases, there was a manifest neccssity for a system of rules
which should embrace ail the nations composing the Roman Empire : which should
aerve as a supplement or subsidium to the Law of Rome itself, and to each of the
various systems of provincial law obtaiming in the conquered territory.

The obvious and urgent wan$ was supplied in the following manner :—

In the earliar ages of Rome, and before she had extended her empire beyrud
the bounds of Italy, the inconvenience which I have tried to explain inevitably
arose, in consequence of the unsocial character of the old Roman law, and of the
equally exciusive character of the various systems of law obtaining in the Italian
States which the Roman people had subdued. Accordingly, in addition to the
ancient Prator (who judgel in civil questions between Roman Citizens, and
agreeably to the law peculiar to the Urbs Roma), a Preetor was appointed to
determine the civil cases which arose from the relations between the vietorious
republic and the subject or dependent c.mmunities,

This new Magistrate (who raised in Rome itself, but who seems to have made
periodical circuits through the conquered Btates of Italy) exercised civil jurise
diction in the following oases: namely~1lst, in all questions or controversies
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Yatween Roman citizens and members of the Italian States which were vassals and
dependents of the Romaa people ; 2ndly, between members of any one of these
vagsal states and members of any other ; 3rdly, between mewmbers of subject states
when residing in Rome iteelf ; which might be considered as a distinct class of
questions, because if the parties were members of the same community, the dispute
was properly decided by the law of that community.

This new magistrate was styled ¢ Prator Percgrinus: Not because his
Jurisdiction was restrioted to questions between forcigners ; but because the ques-
tions, over which his jurisdiction extended, arose more frequently between
foreigners and foreigners than between forcigners and Rowan Citizens : ‘Quod
plermque inter peregrinos jus dicebat ’

In the strict sense of the term Peregrinus, the partiqs, whose causes he com-
monly determined, were not peregrini, or foreigaersy but friends and vassals
of Rome. But since they had besn foreigners before their subjection to Rome, and
had not been admitted afterwarde- to the rights of Romans, they were still entitled
peregrini or foreigners (as distinguished from Cives or Roman Citizens),

As I have remarked already, it is not probable that a foreigner (in the strict
acceptation of the term) oould regularly maiatain a civil action before any of the
Roman Tribunals,

After the appointment of the Pator Peregrinus, the ancient and ordinary
Preetor was styled (by way of distinetion) Poetor Urbanws: Partly because
his tribunal was immovably fixed at Rome, and partly because he decided between
Roman and Romans, agreeably to the peculiir law of their own pre-eminent City.

From the appointment of the Pretor Peregrinus, and the oauses which led
to the creation of his new and extraordinary office, I proceed to the law which
he administered,

In questions between foreigners and Romans, and betwdn foreigners of
different dependent States, the first Proetor Peregrinus must have begun with
jadging arbitrarily, For neither the law of Rome hersclf, nor the law obtaining
in any of the vassals nations, afforded a body of rules by which such questions

could be solved,
(

But a body of subsidiary law, applicable to such questions, was gradually
established by the suocessive FEdicts which be and his successors (imitating
the Pratores Urbani) emitted on their accession to offica, This subsidiary law,
thus established by the Foreign Froetrrs, was probably framed, in part, vpon
general considerations of general utility. But, in the main, 1t seems to have been
an abstractum (gathered by comparison and induction) from the peculiar Law of
Rome herself, and the various peculiar systems of the subject or dependent
nations,
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Perpetually engaged in judging between foreigners and citizens of Rome, and
between foreigners of different dependent States, these rgagistrates were led to
compare the reveral systems of law which obtained in the several communities
composing the Roman Empire, And, comparing the several systems obtaining in
those several commuuities, they naturally extracted from those several systems, a
system of a liberal character ; free from the narrow peculiarities of each particular
system, and meeting the common necessities of the entire R oman .World.

This hody of law, thus introduced by successive edicts, acquired the name
of jus gentiwm, and this was the meaning originally annexed to that ambiguous
and obscure expression.,

It probably acquired this name for one of the following reasons :—First, as
extending to all communities (including Rowme itself) which formed part of the
Roman Empire, it was properly jus gentium or jus omnium gentium, as opposed
to the law peculiar to Rome and contradistinguished from the law of a single
dependent State, This is the likeliest origin of the expression. Seconrdly, though
applied between Romans and foreigners, as well as between members of different
foreign States, the questions or controversies, which it was framed to meet,
naturally arose plerumgue tnter peregrinos; but-peregrini or foreigners when
contradistinguished from Romani cives, or frejuently stayled gentes. Thus, Cives
and geates,—Jews and gentiles,—‘¢................ »..,—~express distinotions precisely
similar; they denote persons other than the countrymen of the person employing
them, as opposed to his own countrymen. Jus gentium: therefores does not
denote law obtaining universally or generally, but law conversant about gentes or
foreigners—namely, those foreigners who were subjects of the Roman People and
with whom it was most concerned.

Extending to all the nations, which composed the Roman Empire, and not
beiog peculiar to one community, it was also entitled jus @quabile jus @quum
or @quitas, thatis, universal or general law as opposed to partial or particular,
Nothing can'be homelier than the origin of the term equity, or less related to
the jargon in which it has subseq uently been involved. But instead of denoting
this universal or equable law, @quitas sometimes denoted conformity to that law ;
as justitia denoted conformity tojus. Since the law denoted by the term equity,
or the law conformity to which was denoted by the term equity, was a lawof
an impartial or liberal character, equity came by a natural transference of signi-
fication, to mean fairness. It was consequently used by every innovating judge,
who sought to cover his innovations by a specions and imposing name ; and by
this obvious and effectual artifice, the term was extended from the law establishe
ed by the practores peregrini, to the law created by the ordinary prmtors, and
by our own chancellors, ) 0

After the domioion of Bomg had extended beyond 1ltaly, the subsidiary
Law introduced into Ztaly by the edicts of the Prastores peregrini, was adopted
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and improved by the Edacts of the various Roman Governors, who (under the
various names of Prooonsuls, Pimtcrs, Propreetorss or Presidents) represented
the Roman People iz the outlying Provinces.

For the governors of these outlying provinces (like the Preetor Peregrinus,

whose jurigliction was confined to Italy, and like the proper magistrates of the

Roman People} were tacitly or expressly authorised to legislate, as well as to
judge ; *jus edicere’ as well as ‘dicere.’

As between Provincials of his own province, the governor of an outlying
province regnlarly administered the law which had obtained in the province
before its subjection to Rome., As between Romwans and Romans residing within
his provinee, he regularly administered the law peculiar to Rome herself. But
neither the peculiar law of his own province, nor the peculiar law of Rome (inits
old and unsocial form), would apply to civil cases between Romans and Provincials
or between Provincials of different provinces.

In questions, therefore, between Ruman Citizens and Provincials, or between
Provinoials residing in his province (but belonging to different provinces), he
administered the subsidiary law created by the Praetores Peregrini,or a similar
subsidiary law created by himself or his predecessors. Consequently, defore and
after the dominion of Rome had Sxtended beyond Italy, a law was administerd in
Italy (by the Pratores Peregrini) in aid of the law peculiar to Rome herself, or
to any of the Italian communities which Rome had subdued. Ajter the dominion
of Rome had extended beyond Italys the same or a similar law was administered
in the outlying provinces (by their respective Presidents or Governors), in aid of
the law peculiar to Rome berself: or of the law obtaining in any of those
provinces before its subjection to the conquering City. And this subsidiary law,
thus administered in Italy and in the outlying provinces, was applied to civil
questlons between citizens of Rome and members of the nations snb]ect to Rome,
“or between members of any of those nations and members of any other,

Since the want which led to the creation of this subsidiary law was the
same in Italy and the outlying Provinces, and since all its immediate anthors
were representatives of the some sovereign, it paturally was nearly uniform
‘throughout the Roman World, notwithstanding the multiplicity of its sources
The Presidents of the outlying provinces naturally borrowed from the Edicts of
Pratores Peregrini; and the Practores Peregrini as naturhlly adopted the im-
provements which the Edicts of those Presidents introduced,

Ag distinguished from the system of law which was peouliar to Rome herselfs
and alco from the systems of law which were respectively peculiar to the subject
or dependent communities, this sabsidiary law was styled jus gentsum, or Jus omnium
gentium : the law of all the nations (including the conquering and sovereign
nation) whioh composed the Roman World, As being the law vommon to these
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various nations, or administered equally or universally to members of these various
mations, it was aléo styled jus aequum, jus cequabile, equiths : Though the term
* aequitas’ seems to have denoted properly, not this common or equal laws but
conformity or consenance to this common or equal law ; as the more extensive
but analogous term justitia signifies conformity or consonance to any jus or
law of any kind or sort. And the jus gentium which I bave now attempted to
describe, was the only jus gentium that was known to the Roman Law, till the jus
gentium or naturale, which ocoars in Justinian’s compilations, was imported into
it, by the jurists who are styled Classicals from speculations of Greek Philosophers
on Law and Morals.

Origioally, the jus gentium which I have attempted to deseribe, was not parcel
of the proper Roman Law, or the law peculiar to Rome herself,

Baut the first arose in an age comparatively enlightened, and was a product of -
large experience ; whilst the last had arisen in an age comparatively barbarous,
and was & product of narrow experience The jus gentium, therefore, was so
eonspicuously better than the proper Roman Law that naturally it gradually passed
into the latter ; or became incorporated with the latter,

Tt influenced the legislation of the Populus: Plebss and Senate ; it influenced
the opinions held and emitted by the Prudentes; and (above all) it served as a
pattern to the Prastores Urbani: in the large and frequent innovations which they
made by their general edicts, upon the old rudes and incommodious law peculiar to

the Urbs Roma.

8o much indeed of the jus gentfum passed into thejus praetorsum (or the law
which the Pratores Urbani created by their general edicts), that one of the names
given to the latter was probably transferred to it from the former. It probably
was named aequitas (or.Jus acquumi) after that aequal or common law, from
which it ba1 borrowed the bulk or a large portion of its provisions, , '

The law formed by the Edicts of the Practores Urbani cor the Preetors who
sat immovably in the Urbs Roma, and administered justice between Roman
GCitizens) was commonly called jus pretoraum  But having borrowed largely
from the jus,gentium: it was also styled, like the yus gentium, ‘aequitas:’ A
name which was extended to it the rather, for this reason :—that aequitas had
become synonymous with general utility ; and that the Jjus practoriwm (when
eontrasted with the old lJaw, to which it Was & corrective and supplement) was
distinguished by a spirit of impartiality or fairness, or by its regard for the
interests of the weak as well as for the interssts of the strong: eg., It ¢plarged
the rights of women : gave to the fllius familias rights against the father.; to the.
members of the subject Ntates rights against Roman citizens,
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Now after the inccoporation of the jus gentium with the proper Law of the
Urbs Roma, the latter was distinguishable, and was often distinguished, intc
two portions—namely, the jus gentium which had been incorporated with it, and
that remnant of the older law which the jus gentium had not superseded. As being
proper or peculiar to the City of Roms, this remnant of the older law (when contra-
distinguished from the jus gentium) was styled jus civile; shat is to say, the proper
or peculiar Law of that Civitas or ITndependent State. Though (as I shall shew
hereafter) jus oivile (taken in a larger meaning) included the whole of the Roman
Law : the jus gentium which it bad borrowed, as well as the jus civile (taking the

expression in the narrower meaning) upon which the jus genfium had been
superinduced.,

This distinction between jus civile et gentium (as denoting different portions
of the more recent Roman Law) nearly tallied with the distinction between jus
civile et pratorium. For first ; Though much of the jus Pratorium (or the law
introduced by the edicts of the Practores Urbani) was not suggested to ite
authors by the jus gentium, most of it was naturally formed upon the model or
pattern which_that jus equum presented to imitation.

Secondly ; although the incorporation of the latter with the Law of the Urds
Roma, was partly accomplishcd by acts of the Populus, Plebs and Senate, still it
was principally effected through the edicts of the Urban Pretors: By whom (as

I shall shew in a future Leoture) the businessiof Civil Legislation was mainly
earried on,

Now as most‘of the jus praetorium consisted of’ jus gentium, and as most of
the jus gentium (imported into the Romun Law) was imported by the ediots of
those Pramtors, it is not wonderful or remarkable (comsidering the clumsy
manner in which language is usually constructed) that jus pretorium and jus
gentium were considered synonymous expression:—that the distinction between
Jus cwile et jus gentium, and the distinotion between jus civile et jus praetorium

were considered as equivalent distinctions (although, “in truth, they were
disparate ).

And (for the same reason) the extension of the term (aequitas’ was restrioted

to the jus practorium ; though the term might have been extended to a lew, or &

Senatus-consultum which bad borrowed its provisions or principle from the
jus gentium, (

The jus gentinum therefore of the earliar Roman Lawyers, was the common
law of the community composing the Roman world, as contradistinguished to

the particular systems which wers respectively peculiar to those several com-
munities or gentes,

But in consequence of this ingorporation of the ljus gentiwm with the law
peculiar to the Urbs Roma, the jus gentium, as a separate system, eventuslly



( 181 )

disappeared, For the proper Roman Law, having adopted and absorbed it, be-
¢ame spplicable to the cases which it had been made to meet : That is to say,
to civil questions between Citizens of Rome and members of the communities
which Rome had subdued, or between members of any of those communities and
members of any others And, by consequence, the office of the Practor Peregrinus
thereafter fell into disuse ; and the Edicts of the Presidents in the various provine
ces were thereafter exclusively occupied with parely provinoial'interests.

The Roman Law having absorbed the jus gentium, and tending in every
direction to universality, had now put off much of its exclusive character.
Although that older portion of it, which was marked with the distinctive name of
jus civile, was still the peculiar law of Roman Citizens, much of the later law
introdueed by the people and Senate, and more of the law eatablished by the Urban
Prmtors, was adapted to the common necessities of the entire Roman world Hence
the Law of the Urds Roma (though originally the peculiar law of the domisant
City) was applied (in swbsidium) to cases between Provineials, although the con-
tending parties were members of the same province, and were actually within tue
jurisdiction of its peouliar tribunal, Owing to the charaoter of universality which
it thus acquired, and which was afterwards heightened by the labours of the
Classical Jurists, the Roman Law (though the law of a single people living in &
remote age) has obtained as auxiliary law in the nations of Modern Europe, or
has been incorporated with their own peculiar systems.

Austin, vol, II—pp. 6569 to 579,
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437. From the earliest times the Roman creditor never seems to have thought
of relying solely on the good faith or ability of his debtor for the satisfaction of
his demand., By the nexum, the oldest form of contract, the debtor was handed
over bolily to the creditor, becoming, in fact, his slave ; and it was no easy
matter for the debtor to escape from his obligation. Upon entering into the
nexum he had to procure six fellow citizens as witnesses to, and assistants in
the formalities of the transaction. This gave strength and preoision to th.e obliga-
tion. But the presence of these witnesses was in later times further utilised in-
a way which ultimately led to a great advance in the law. By means of the other
ancient form of contract, the sponsio, it was easy to secure the concurrent engage-
ment of these six persons, in addition to that of the principal ; debtor, that the
obligation should be performed, so that, in case of the failure of the latter, the
creditor might have recourse to them,

488. It will be observed that the creditor was thus to some extent secured
not only against the unwillingness but against the inability of his debtor. 8till
the prevailing idea was that of pressure brought to bear upon the will of the con-
tracting party ; of some inconvenience to be suffered if the engagement were not
fulfilled ; and this was quite consonant to the spirit of the old Roman law, But
it did not long suffice for all the wants of a busy practical people. What was

" wanted by creditors was a tangible means of obtaining satisfaction for their
claims wholly independent of the will of the debtor. This was actually obtained,
though only after a very long struggle. The creditor at length got what is called
réal security ; thab is to say: he got» not only the promise of the debtor and a
means of compelling him to fulfil that promise, but he also got a right over a
specific thing which emsured to him the performance of the promise, quite
independently of the wishes or ability of the debtor ; 8o that at last not only t he
will of the debtor, but even the debtor himself was so little regarded that, in the
latest period, it almost seemed as if the thing which was made secucity was treat-
ed as the debtor, and not the original party to the obligation. The ‘progress of
the Roman law from a simple pressure upon the will of the debtor to this ltu
ultimate development is in the highest degree interesting.

439, The first advance upon the nexum and sponsio was the transaction
called fiducia, This was a formal proveeding, suitable to any case in which it was-
desired to transfer to another a specific thing under conditions. It therefore was
not confined to the taking of security, but was also used in cases of deposit|or loan.
Ultimately: however it came specially to signify the taking of secuxity.
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420. In the transaction of fiducia the various conditions upom which the
1hing was to be returned were defined by the contract under which it was trans-
ferred. If it was a case in which security was to be given, the creditor got the
debtor to make over to him the full ownership of the thing, binding himself to
return it as soon as the abligation was fulfilled. This was an easy and effectual
way of obtaining security, and it remained in use even after the introduction of
the other modes which will be hereafter described ; indeed, it wag well known to
the western world, at least in Italy, up the time of the Christian Emperors. 1t
was, in fact, a proceeding similar to an English mortgage, but witkout a power of
sale or foreolosure,

441, There Were, however, many things, wbich were in every way suitable
to be used as security for the performance of an obligation, but to whichs on
account of certain well known diffioulties, the proceeding by way of fiducia was
inapplicable.(1) I need not enter at length into the nature of these difficulties ;
they were no doubt technical, but Were too deeply rooted to be sweft away for
a spacial purpose without destroying the symmetry (elegantia) of the law, and
thus causing confusion. The Roman lawyers, therefore, introduced another pros
ceeding called pignus, the effect of which was to get rid of the transfer of owner-
ship altogether, and to substitute for it a transfer to the creditor of the bare
possession, of courge under the same condition as to its return, when the debt was
satisfied.

442, In both these processes, however, there were inherent defects. In the
cage of fiducia the debtor was dependent on the good faith of the creditor for the
restoration of his property, for if the oreditor had parted with it, he had only a
personal remedy against him ; on the other hand, the creditor could not consis.
tently with his contraot obtain any material satisfaction out of the thing trans.
ferred to him, which was, perhaps, not even in his possession, 8o in the case of
pignus, the creditor was exposed to the risk of the property being sold by the
debtor to a third person in fraud of his security ; in which case if the thing
pledged were land, the creditor was wholly unprotected against this third person’s
claim(2),

1. Either a mancipatio or an injure'cessio seems to have been necessary to
bring Back the property: and I should suppose also to comvey it, in the ﬁrst
instance, to the creditor, 8ee Bmith’s Dicts Antiqq., 8. v. Fiducia.

2, It was this inapplicability of pignus in its original form to land, com.
bined with the false etymology of the term (a pugno), which led to the saying
that pignus properly (proprie) could only be given of moverble property. This
Das misled Btory (Bailments, sec. 286), who translates proprie ¢ generally, ' and
geems to think that the distinction betweca pignus and hypotheca was 2, funda-
mental one, though occasionally lost sight of : the truth being that it was one of
little importance and very rarely noticeds In later times a pignus in which the
possession was not transferred, and a pignus of land, were every-day transactionse
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Indeed this defect was o serious that, until it was removed, land was very rarely
givenin pignus. The pjgnus too, like fiducta, produced no material satisfaction of
the claim but only a pressure upon the will of the debtor, arising from the incon-
venience of being kept out of his property. Bo far, therefore, the law was still
under the dominion of the idea that it was the will of the debtor which was to be
acted upon,

443. The most important inmprovements in the Roman law of security were
not introduced until, by the extension of the Roman dominion beyond the econfines
of Italy very large estates first became common. From this time large numbers
of slaves and even of free persons(1) began to be employed in cultivating these
properties. Small estates slso were sometimes let out to farm, Henoe' the
necessity that the landlord should have some security for his rent became
apparent at Rome, as it has in all places where the land of one person is cultiva.
ted by another,

444, Under the old law it was not easy for the landlord to obtain this
gecurity from the cultivator. Generally the only property which the cultivator
had was his farming stock (invecta et illata) ; and it was obvious that this could
neither be assigned to the landlord by a fiducia, nor given into his custody by
a pignus, It was therefore necessary to devise some other means of effecting
security and the mode adopted t'as, to allow the tenant, by a simple agreement,
without any formalities, to pledge his farming stock to his landlord as & security
for the rents The validity of such an agreement was first recognised by a praetor
of the name of Salvius, who thus led the way to the most important changes
in the law of security, The property of the tenant could be followed, if it had
been removed by him off the farm in fraud of his agreement with his landlord.
At first, however, this could only be done within very short periods of time after
the removal If the property were still in the hands of the tenant, the landlord
could have it brought back within the year Ifit had passed into the hands
8t a third person, then it could not be pursued, if the latter had held it either
for a year, or, at least, for as long a time as it had been upon the land of the
tenant. This strict rule of limitation, however, was considered to make the
gecurity too perilous ; and another praetor, named Servius, removed this limitation,
and gave to the landlord the ordinary time to sue for and recover the thing
alienated.

"~

445, These provisions did not long remain confined to the claims of land-
owners. The Servian action, by which the thing pledged could be followed into

1. This is Prof. Kuntge's statement, 8ir Henry Maine is of opinion that
thepe Were no frae cultivators (Anoignt Lew, first ed,, p, 209), But see Plin. Ep.
iii. 19; and for an account of the colonus see Kuntze, Excuraus, p. 209, Bee also
Phil, Mus. 2, 117,
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the'hands of any person to whom it came, was extended to all kinds of property,
and to seourity for all kinds of claims. Thus an entirely new kind of right was
created, a jus in re aliend available against the world at large: and this right
could be acquired by meana of a simple agreement without any special formality.

446, This form of security was called by the Greek name hypotheea, and
it was probably of Greek origin, being copied by the Romans fronf the Greeks of
southern- Italy, where they had become familiar with it. It was only a develop-
ment of the original pignus, although it was at the same time a very considerable
advance-upon it ; and the Roman law did not henceforth keep up any distinction
between pignus and hypotheca. Whether the possession was actually transferred
or not, the agreement by one man that his property should be a security to
another was in later times called indifferently hypotheca or pignus.

447, Still we'have not reached the point aimed at. Though the creditor
had what has been called a real right(1), but which is better called a jus in re,
he had no real security, He could assert that the thing pledge to him remained
subject to the pledge wherever it happened to be, but he hadno means in his
own hands of satisfying bis claim if the debton neglected to do what he ought.
This had yet to be provided for, and the modeof doing so was suggested by an
ancient rule of the Roman law, that in the case of land pledged to the state
(prasdia), the state could sell the property and satisfy its own debt. It became
oustomary for private creditors to stipulate for a similar right ; and this right
of sale, coupled with the rights conferred by the pignus, or hypotheca, gave to
the oreditor the means of satislying his claim, and rendered him entirely in-
dependent of the debtor. It was n¢cessary at first for the creditor to obtain the
right of sale by a special concession, but in later times it was always presumed
to exist. Indeed, the law went even a step further. A positive agreement by
the creditor not to sell had only the efect of rendering three several notices tc:
the debtor necessary, instead of the single one whioh would otherwise suffice,

448, These were the steps by which the- law was developsd in the oase of
pignus and hypotheca. In the case of filucia the result was the same, though the
method of arriving at it was different ; there the ownership was already transfere
red to the eraditor ; and the most obvious course in the case of the debtor’s failure
was by express agreemont to make the creditor's ownership absolute. Irdeed,
this could at one time bc done. Buat as soon as the right of the creditor in the
euse of pignus to sell and satisfy the debbt was fully established, the right to do
this was attributed to the oreditor in the case gf fiducia also ; and thenceforﬁx the

>

1. Theterm ‘real right ’ to English ears means a right over land as opposed
to ‘ personal right,’ That is the reason why the expression is objectionable.-
Where chattels are given as a security there is equally a jus {n 18,
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clauge of forfeiture(l) ot foreclosure fell into disuse: a sale by the creditor being
in every respect more in accordance with the spirit of the law as administered
under the Christian Emperors than a foreelosure.

449, Henceforth the right to sell and satisfy the debt (distractio) came to
be considered as the very essence of the law of security. The person in whose
favour the security was given always had this right ; and therefore, as a pledge
might in all cases result in a sale, nothing could be pledged which could not be
sold. Subject to this, however, everything which we should call property might
be given as a security ; any beneficial right to the use or enjoyment of land, and
even easements might be so dealt witk ; the only test appearing to be whethor it.
was possible for the creditor to extract from the thing pledged satisfaction of his
demand, Debts due to the debtor could be given as a security ; the creditor
being able to obtain satisfaction by causing paymeat to be made to himself, or
by selling the debt to a third person.

450. Bo too a creditor could give the thing pledged as a security for a debt of
his own ; but subject, of ourse, to the rights of the original pledgee. If there.
fore the original debt was paid off, the second pledgee lost his security; but he
coull prevent this by giving to the criginal oreditor a proper notice,

451. I pass over the rules which relate to the constitution of several pledges
for one demand, and successive pledges of the same thing for several demands, and
I proceed now to state more particularly the nature of a security under the Roman
law, and the position of the debtor and creditor after it has been given,

452, The particular nature of the obligation of which the performance was
to be secured was immaterial, and a security might be given for the whole of
a debt or for a part, It was also of no consequence whether the debtor himself
gave the security, or some one else for him(2), A pledge might even be given
for a claim which could not be enforced hy law, such as a mere debt of honour,

oraxhoral‘duty. A sccurity also, like an obligation, could be cenditional or
future,

453, Giving a thing in pledge did not prevent the owner dealing with it
as he thought proper, provided that he did not interfere with, or lessen, the seeurity
of his oreditor. Any dealings which would have that effect were nall and void

A
1. This clause in the agreement was called lex commissioria, It was declare

ed by Constantine to be illegal ; Smith's Diot. Antiqq. s.v. Pignus, But the

creditor might still agree to purchase at a fair price, See Windscheid, Lehrbuoh
des Puudekten Rechts, sect, 238,

2, There was, of course, the limitation above referred to (sect. 432 note)
that the seourity could only produce money to the creditor in sabisfaction of
his olaim, .
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us wgainst the purchaser from the creditor, should the latter exercise his right
of sale, But in the case of moveable property the pledgir was not allowed to
alienate it without the consent of the pledgee ; the alienation was not absolutely
void, but the pledgor was personally liable as for a misappropriation, and of course
such a sale did not displace the creditor’s security.

454, The use and profits of a thing given as security belonged entirely to
the pledgor, unless it were expressly agreed to the contrary. If the pledgee
were in possession, then he was bound to make as good a profit as he could out
of everything from which his debtor had made a profit, being responsible foe
not doing so, It was only where there was a loan of money, and no agreement
at all about interest, that the creditor in possession of a seourity could take
the profits bimself, and then he could do so only to the extent of a moderate
rate of interest ; of course he could not take them if interest had been expressly
excluded. BSometimes the partics expressly agreed that the whole profits should
be taken in lieu of interest and this was allowed,

455. The Roman law recognised to some extent the principal of what English
lawyers call ‘tacking’. If the creditor had any other claims for money in writing
against the debtor, he could retain possession of the security, notwithstanding
that the debt for whichit had been originally given was satisfied, whether these
other cleims were created before or ufter the aecul;ity was given, But, as farasI
am aware, the unjnst rule of English law, that the first creditor has a priority over
a subsequent pledgee even in respect of unsecurei debts, was never adopted(1).

456, Of course the right to sell the thing pedged an1i satisfy the debt was
the most important of all the rights of a secured creditor, This right could not
be exercised until the debt was actuully due and notice had been given to pay it.
The sale was conducted by the creditor, who was looked upon as an agent of the
debtor. Not that agency is, strictly speaking, the legal ground of the transac.
tion ; the creditor, when selling, acted in his owa right ; but the creditor was sv
far an agent that he had specifio duties t> perform in order to protect the interests
of the debtor when the seourity was brought to sale, For instance, it was his
duty to advertise the sale, and to give notice to the debtor when and where it
would take place, 80 that the latter might know exactly what was being done,
and might interfere if necessary. This notice was quite distinct from the notice
to pay the debt prior to the exercise of the right of sale. And though the conduct
of the sale was left to the creditor, he was bound in all things to consult the
interests of the debtor as far as possible, If no suitable purchaser oould be found,
‘then the creditor could ask that the thing given as security might be adjudged
to belong to himself; but in such a case it could still be redeemed by the debtor

1, The whole dootrine of tacking seems very questionable, There has been
an attempt in England to get rid of it, but it has failed, See Coote on Mortgages
(ed. 1880), p. 827,
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at any time witbin a year. The only other case in which the ‘creditor could
obtain the ownership ausolutely for himself was where there had been an express
stipulation that, if the debt were not paid, the creditor should become the abeolute
owner (whilst such an arrangement was allowed(l), or by an agreement to pur-
chase at a fair price.

457. 1t was the duty of the creditor to get in the money from the purchaser,
and after paying himself to hand over the surplus to the debtor. Of course if
there was not sufficient to discharge the debt, the balance remained due,

4568, A pledge might be oreated either voluntarily or involuntarily. A
voluntary pledge might be oreated by contract, or by will ; an involuntary
pledge might be created eitber by express order of court, or be attributed by the
law as an incident of certain transactions.

459. 1 do not propose to state at length the particular modes in which a
security was created Ly contract, by will, by operation of law, or by the order
of Court. I would only note that the Roman law had this great practical con.
venience, that there were general rules applicable to all kinds of security alike
by whatsoever means oreated. There was no difficulty about this, the general
object and character of the transaction being the same throughout; and it
oconduced greatly to brevity, clearness, and precision of the law that this should

be 80,

460. A gecurity was not necessarily restricted to a single thing, but there
might be a pledge of several things, and even a general pledge of all a man’s
property. But here an important distinction must be borne in mind. A general
pledge of all a man’s property is not a pledge of his property viewed as a whole
(universitas) ; for then the debts due by him would be included ; but it is a pledge
of each several thing now belouging or hereafter to belong to the debtor,

461, The following are the principle methods by which a security came to
sn end : (1) when that pledgee became the owner of the property given in pledge ;
(2) when it was agreed that the property should be released ; (3) when a third
person had held the property honestly as his own for twenty years ; (4) when the
obligation, the performance of which was to be secured, was discharged ; (3) when

the pledgee exercised his right of sale.

462. No one can have a right of any kind over his own (property except the
general right of ownership, Ifs therefore; | am owner of property I cannot hold
that property as recurity. But I may bave this right :-~that if any one else who
has a se~rity over it endeavours to setisfy his claim, he shall have somet hing for
me. This is a right which is sometimes called a righb of security, and the Roman
law gavesuch a right to the owner ju some cases. Ib gaveit, for examples toa

See supra, seck, 448, note,
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person who having already a first charge bought the properly himself. It

thus enabled him to proteot himself against the claims’of subsequent security
‘holders.(1)

463, How to settle the claims of several creditors each holding security upon
the same property and each claiming to exercise his rights, has always been a
problem of some difficulty. The Roman lawyers acted almost exc]usively upon the
principle that the creditor earliest in point of time had the prior right, and they
jastified this by their view of the nature of the right of the pledgee, namely, that
it was a right in rem, or real right —a right like ownership available against all
the world, which no subsequent dealing to which the pledgee was not a party could
invalidate or impair. No regard was paid to the mode in which the pledge had
‘been acquireds or did it make any difference that another oreditor had obtained
possession ; as a rule the date alone was looked to.

464, There were, however, exceptions to this rule. Thus when money had
been advanced for the express purpose of preserving a thing from destruetion,
the lender could claim a priority ; as, for instance, in the case of a bond for
money advanoed to equip or repair a ship on a bottomary bond as we should call
it(2), The olaims of the state for public duesshad also a preference over those of
private persons, ’

465, The rights of a subsequent pledgee were the same as those of any other
secured creditor, subjeat only to the rights of the pledgees who preceded him,
He could bring the property to sale, and could even compel a prior pledgee to do
so. He had also the special right to pay off any prior creditor and take his place ;
and if the prior creditor refused to take the money, he might deposit it in Court,
If the first pledgee sold the property, and the produce was more than sufficient
to pay bis debt, the next pledgee could claim to be paid out of the surplus.

466, Having thus stated shortly the Roman law of security, I proceed tu
consider the English law: and, first, as it is administered in the Courts of Com-
mon Law,

467, The law is here certainly in a backward condition, These courts can
bardly be said to possess any method of giving security over immoveable property,

b
-1, It is interesting to compare the English doctrine as o letting in subses

quent incymbrances, Sec Coote on Mortgages, 4th ed. p. 465 ; also Vangerow,
Lehrbuch der Pandekten, sect, 302 ; Windschied, Lebrbuch d- Pendekten-Rechts,
seot. 225, 248, 242,

3 1Y)
2, This priority was founded on what was called an in rem versio, and was
an applioation of the general principle that one person ought not to be enriched
at the expense of another, Windscheid, Lehrbuoh des Pandekten-Rechts;

seot. 246,
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wnd as to moveable property the law appears to me to be somewhere about in the
same state of developrient as the Roman law at the time of the First Punio
War, The common lawyers insist very strongly that pssession is necessary
to create the security, and upon the difference between pledge and a lien,
They consider a lien as a mere personal right of detention which gives the oreditor
no means of satisfying his debt, but only produces a pressure upon the will of
the creditor, arising from the inconvenience of being kept out oi his property ;
whereas (they say) a pledge is something more. The tases are not very explioit
a8 to the distinotion, but I gather that a pledge is constituted by adding to a
lien the permission to the oreditor in case of default to sell and satisfy the debt.
It is not however altogether clear when this right of sale exists and whea it
does not.

468, It is easy to understand that creditors, dissatisfied with a dry right of
detention which is very often burdensome, frequently attempt to sell the property
pledged ; and no subject has vexed English judges more than the question, what
remedy a debtor has for a wrongful, a premature, or an unauthorised sale by a
creditor of the property which he holds as security, The knot has been partly cut
by the Pactors’ Acts: but it is & question which still frequently arises where
these acts do not apply. It is now pretty well settled that the debtor can only
recover such actual damage as he may have sufferel ; and no one can complain of
the injustice of the result thus arrived at. But 1 confess I do not understand a
good deal of the reasoning on which this opinion is based; and I think some advante
age may be gained by examining it. It is in these cases particularly that so
much learning and ingenuity have been expended in establishing that the creditor
got not only a lien but a pledge, that is, not a right of detention only of the artiole
pledged: but also a right to sell and apply the Proceods in satisfaction of the debt
under the conditions of the contract ; whick right, they say, gives the creditor a
¢ gpecific interest or property ’ in the article, that is to say; a jus in re,(1)

. 469, Now it is no doubt perfectly true that the pledges has a ¢ specific interest
or property' in the nature of a jus in re; but what one is at a loss to see is, in
what way that depends upon his having also a power of sale, B8till less is it easy
to peroeive how the nature of the oreditor’s intereat can determine the question,
to what remedy the debtor is entitled in case of an unaunthorised or wrongful sale,
Thisy as the learned judges elsewhere point out in the cases to which I refer,
depends upon the contract between the parties, and the effect whioh :s produced
by a violation of its terms by one of them,(2). (

1, Law Reports, Queen’s Benoh, vol. i- p, 612, Mr, Justice Shee oalls it a
jus in re (p. 505). But he means the same thing ; see Austin, Leotures, pp. 990,
922, third eds I may here observe that what Mr, Justice S8hee quotes (at p. 603)
a8 Domat’s opinion upon the Roman law is really a statement of the French law,
differing in this respect, as Domat points out, from the Roman law.

2. Law Reports Queen’s Bench, vol. i. pp. 600: 615, 619 ; id. Exchequen
vol, iii, P 301,
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470, T cammot therefore exactly see, why this discussion about the pledgee
having a real right is introduced. I am disposed however to think that there
has been some misunderstanding as to the true nature of a real right, or jus
inre, which the judges are so desirous to attribute to a pledgee.(1) A jusinre
is, as we know, a right over a specifio thing available generally against all persons,
a8 distinguished from a personal right in respeet of the same thing which is
available against an individual or individuale only ; a jus in remyas distinguished
from a jus in personam. Ownership, for example, is & real right, and it is in
fact the sum of all real rights, as explained above (2) The particulazkind of real
right which the courts were dealing with in. the above ocases was not the right
of ah owner, but the right of one person over a thing owned by aunother ; the
right of the creditor in some manner to deal with the debtor’s property ; a right
in kind just like an easement. But whether the pledgee has or has not such a
right is wholly unconnected with the right to sell,

471, Possibly what the learned judges were thinking of was, in truth, net
a real right but a real security, What constitutes a real security has already
been explained :(8) it is the means of getting satisfaction out of a specific thing
independently of the will or ability of the debtor This comprehends. a jus in re,
or real right, but also a great deal more ; and’it is perfectly true to say that the
essence of a real security is the power of sale. Put then it must be borne in mind
that the possession by the oreditor of a power of sale, and his ability to exercise
it, in no way affects or is affected by the natnre of his iaterest in the article
pledged. This power of sale when exercised operates, not upon the interest of the
creditor, but upon that of the debtor, according to a principle perfectly familiar
to any English lawyer.

1. I may observe that in the case in the Queen’s Bench, Mr. Justice Shee,
whilst he agrees with Mr. Justice Blaokburn, that the pledgee has a real
right, comes to a airectly opposite decision upon the case before him.

2 Supra, seot, 359
8. Supra, seot, 447,

Elements  Law by W, Markby—pp. 214 to 227.



APPENDIX I[4.

1. I shall determine the province of Jurisprudence.

II. Having determined the province of Jurisprudence, I shall distinguish
general jurisprudence, or the philosophy of positive law, from what may be
styled particular jurispradence, or the science of particular law : that is to say,
the science of any such system of positive law as now actually obtains, or once
actually obtained, in a specifically determined nation, or specifically deter-
wined nations.

Note,—Of all the concise expressions which I have turned in my mind,
¢ the philosophy of positive law’ indicates the most significantly the subject
and scope of my Course, I have borrowed the expression from a treatise by
Hugo, a celebrated professor of Jurisprudence in the University of Géttingen,
and the author of an excellent history of the Roman Law. Although the
treatise in question is entitled ‘the law of nature,” it is not concerned
with the law of nature in the usual meaning of the term. In the language
of the author, it is concerned with ‘the law of nature as a philosophy of
positive law.’ But though this last expression is happily chosen, the subjeot
and scope of the treatise are conceived indistinctly. General jurisprudence,
or the philosophy of positive law, is blended and confounded, from the begin-
ning to the end of the book, with the portioa of deontology or ethics, which is-
styled the science of legislation. Now general jurisprudence, or the philosophy
of positive law, is not concerned directly with the science of legislation, It is
concerned directly with principles and distinctions which are common to
various systems of particular and positive law ; and which each of those various
systems inevitably involves, let it be worthy of praise or blame, or let it accord
or not with an assumed measure or test. Or (changing the phrase) general
jurisprudence, or the philosophy of positive law, is concerned with law as it
necessarily #5, rather than with law as it ought to be : with law as ‘t must be,
be it good or bad, rather than with law as it must be, i/ ¢ be good,

The subject and scope of general jurisprudence, as contradistinguished to
particular jurisprudence, are well expressed by Hobbes in that department of
his Levi+than which is concerned with civil (or positive) laws, *By civil law,
(says he), I understand the laws that men are therefore bound to observe, because
they are members, not of this or that commonwealth in particular, but of &
commonwealth, For the knowledge of particular laws belongeth to them thas
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Profess the study of the lawa of their several countries; but the knowledge of
civil laws in general, to any man. The ancient law of Rome was called their
“ oivil law” from the word vivitas, which signifies a commonwealth : And those
countries which, having been under the Roman- empire, and governed by that
law, still retain such part thereof a3 they think fit, call that part the “ cévil law,”
to distinguish it from the rest of their own civil laws, But that is not it I
intend to speak of. My design is to show, not what is law here or there, but
what is law: As Plato, Aristotle, Cicero, and divers others have done, Without
taking upon them the profession of the study of the law.’

Having distinguished general from particular jurisprudence, I shall show
that the study of the former is a necessary or useful preparative to the study of
the science of legislation.(5) I shall also endeavour to show, that the study of
general jurisprudence might precede or accompany with advantage the study
of particular systems of positive law.

Note.—Expounding the principles and distinctions which are the appro-
priate matter of general jurisprudence, I shall present them abstracted or
detached from every particular system, But when such a principle or distinc-
tion, as so abstracted or detached, may seem to need examplification, I shall
also endeavour to present it with one or both of the forms wherein it respectively
appears in the two particular systems which I have studied with gome accuracy :
namely, the Roman Law and the Law of England.

111, f[aving determined the province of jurisprudence, and distinguished
general from particular jurisprudenice, 1 shall analyse certain notions which'
meet us at every step, as we travel through the science of law. Of these lead-
ing notions, or these leading expresgions, the most important and remarkable
are the following :— ’

Persou snd Thing. Fact or Event, and Incident. Act, Forbearance, and
Omission.

Le.gal Duty, relative or absolute, Legal_ Right. Legal Rights in rem,
with their corresponding Offices ; and Legal Rights im personam, with their

5. The matter contained in the above section of the.O.utlit.le does not
appear to be further developed in the ensuing lectures. The dl.stmctxfm appears
to be assumed, and the author, in the lecture mark'ed. XII, xmmedxaffely ]?ro.
ceeds to address himself to the subject of general ]umpruQence. Thy sul?]ecf,
here referred to will, however, be found more enlarged upon in an essay entitled
‘On the Study of Jurispradence,’ printed towards the end of the second

Volllme-— Rc Co
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corresponding Obligations, Legal Privilege. Permission (by the Sovereign
or State), and Political or Civil Liberty.

Delict or Injury, civil or criminal,

Culpa (in the largest semse of the term), or The Grounds or Causes of
Imputation : a notion involving the notions of Wish or Desire, of Wish as
Motive, and of Wish as Will ; of Intention, of Negligence, of Heedlossnoss,
and of Temerity or Rashness. The grounds or causes of Non-Imputation :
e.g. Infancy, Insanity, Ignorantia Facti, Ignorantia Juris, Casus or Mishap,
Vis or Compnulsion.

Legal Sanction, civil or criminal.

Note.—Though every right implies a corresponding duty, every duty does
not imply a corresponding right. I therefore distinguish duties into relative
and absolute, A relative duty is implied by a right to which that duty answers.
An absolute duty does not answer, or is not implied by, an answering right.

Persons are capable of taking rights, and are also capable of incurring
duties. But a person, not unfreguently, is merely the sudject of a right which
resides in another person, and avails against third persons, And considered
as the subject of a right, and of the corresponding duty, a person is neither
invested with a right, nor subject to a duty. Considered as the subject of &
right, and of the corresponding duty, & person occupies a position analogous to
that of a thing. Such, for example, is the position of the servant or apprentice,
in respect of the master’s right to the servant or apprentice, against third
persons or strangers,

o Things are subjects of rights, and are also subjects of the duties to which those
rights ‘correspond, But, setting aside a fiction which I shall state and explain
in my lectures, things are incapable of taking rights, and are also incapable of
incurring duties,

Having determined the province of Jurisprudence, distinguished general
f-om particular Jurisprudence, and analysed certain notions which pervade the
science of law, I shall leave that merely prefatory, though‘necessary or inevi-
table matter, and shall proceed, in due order, to the various departments and
sub-departments under which I arrange or distribute the body or bulk of my

subject.
nv [3

Now the principle of my main division, and the basis of the main depart-
ments which result from that main division, may be found in the following
considerations,
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First: Subject to Slight correctives, the essential difference of a positive
law (or the difference that severs it from a law whioh if not a positive law)
may be put in the following manner, Every positive law, or every law simply
and strictly so called, is set by a sovereign individual or a sovereign body of
individuals, to a person or persons in a state of subjection to its author. But
some positive laws are set by the sovereign smmediately : whilst others are set
smmediately by subordinate political superiors, or by private persons in pur-
suance of legal rights. In consequence of which differences between their
smmediate authors, laws are said to emanate from different sources or fountains.

Secondly : A law may begin or end in different modes, whether it be set
immediately by the sovereign one or number, or by a party in a state of
subjection to the sovereign.

Thirdly : Independently of the differences between their sources, “and
between the modes in which they begin and end, laws are calculated or intended
to accomplish different purposes, and are also conversant about different sudjeots.

Being set or established by different immediate authors, beginuing and
ending in different modcs, being calculated or intended to accomplish different
purposes, and being conversant about different subjects, law may be viewe:l from
two distinct aspects, and may also be aptly distributed under the two main
departments which are sketched or indicated below.

In the first of those main departments, law will be considered with reference
to its sources, and with reference to the modes in which it begins and ends.

In the second of those main departments, law will be considered with reference
to its purposes, and with reference to the sujects about which it is conversant.

Austin, vol, I,—pp, 32 to 35,



APPENDIX 14-A.

AN ABSTRACT OF THE FOREGOING OUTLINE,

PRELIMINAY EXPLANATIONS,
The province of Jurisprudence determined,
General jurisprudence distinguished from particular,
Analyses of certain notions which pervade the soience of law.
LAW CONSIDERED WITH REFERENCE TO IT8 SOURCES, AND WITH
REFERENCE TO THE MODES IN WHICH IT BEGINS AND ENDS,
Written, or promulged law ; and unwritter, or nnpromulged law,
Law made directly, or in the properly legislative manuner ; and law made

judioially: or in the way of impreper legislation —Codification,

Law, the occasions of which, .r the mutives to the establishment of which, are
frequently mistaken or confounded for or with its sources : viz.

Jus moribus conststutum ; or law fashioned by judicial decision upon
pre-eXisting custom :

Jus prudentibus compositum ; or law fashioned by judicial decision upon
opinions and practices of private or unauthorized lawyers :

The natural law of modern writers upon jurispradence, with the equivalent

Jjus naturales jus gentiumv or jus naturale et gentium, of the classical
Roman jurists :

Jus receptum ; or law fashioned by judicial decision upon law of a foreign
and independent nation :
Law fashiooed by judicial decision upon positive international morality.

Distinction of positive law into law and equity, or jus owils and jus preeto-
riume (
Modes in which law is abrogated, or in which it otherwise ends,

LAW CONSIDERED WITH REFERENCE TO IT8 PURPOSES, AND WITH
REPERENCE TO THE SUBJECTS ABOUT WHICH IT I8 CONVERSANT,

Division of Law into Law of Things aud Law of Persona.

Principle or basis of that Division, and of the two departments which result
from it,
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LAW OF THINGS.

Division of rights, and of duties (relative and absoMte), jato primary and
sanotioning.

Principle or basis of that djvision, and of the two departments which result
from it,

Principle or basis of many of the slib-dopartments into which those two
departments immediately sever : namely, The distinction of rights and of relative
duties, into rights in 7em with their answering offices, and rights in personam with
their answering obligations.

Method or order wherein the matter of the Law of Things will be treated in
the intended lectures,

Preliminary remarks on things and persons, as subjects of rights and duties:
on acts and forbearances, as objects of rights and duties : and on facts or events,
a8 causes of rights and duties or as extinguishing rights and duties.

Primary Rights, with primary relative Duties
Rights in rem as existing psr #s, or as not combined with rights ¢n persoman,
Rights in personam ag existing per s¢, or as 10t combined with rights s rem.

8uch of the combinations of rights in rem and rights én pergonam as are parti-
oular and comparatively simple,

Such universities of rights and duties (or such complex aggregates of rights
and duties) as arise by universal succession,

Sanctioning Rights, with sanctioning Dutics (relative and absolute),

Deliots distinguished into civil injuries and crimes: or rights and dutics
which are effeots of oivil deliots, distinguished from duties, and other conse-
quences, whioh are effects of oriminal.

Rights aad duties arising from civil injaries.
Duties, and other consequences, arising from orimes.
[Intsrpolated descripsion of primary absolute duties. ]

LAW OF PERSONS.

Distribution of statws or conditions under certain principal and subordinate
classea,
Division of law into pudlio and privcte. 4
Review of private conditiona,
Review of political conditions,
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The status or condition (improperly so called) of the monareb or sovereign
number.

Division of the law which regards political conditions, into constitutional
and administrative,

Boundary which severs political from private conditions.
Review of anomalous or miscellaneous conditions.
The respective arrangements of those sets of rights and duties which
respeotively compose or constitute the several status or conditions.

Austin, vol. I,—pp. 76 to 78,
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(1) “Itis much to be wished that the difference between* them could be
agcertained. For of all the perplexing questions which the science of
jurisprudence presents, the notion of status or condition is incomparably the
most difficult.”~Sec. XII, p. 862.

(2) * As every imaginable right belongs to one of these classes, (i.c., jus
In rém or jus sn personam) orelse is compounded of rights belonging to each
of these classes, it is manifest that a full exposition of this all.pervading
distinction were merely equivalent to a full exposition of the entire science
of law.”=—Seo, XIV, p. 882,



APPENDIX 14-B.

emme——

The matter of the following Essay is chiefly taken from ths Opening Lectures
of the two several Courses delivered by Mr, Austin at the London University
and at the Inner Temple. The first ten lectures of the former and longer Course
were published (greatly altered and expanded) by the Author, in & volume bearing
the title of ‘ The Province of Jurisptudence Determined ;' which has been re.
published since his death. The form and character which he gave to that work
rendered an Introdactory Leoture superfluous and inappropriate. It was conse-
quently omitted ; nor Was there any use or place assigned to it.

It is evident that a discod®se of the kind could not, with any fitness, be
prefixed to the subsequent Lectures of that Course, as now published.}

The Second Opening Lecture was likewise necessarily excluded by the
Author'’s arrangement ; according to which the lectures delivered at the Inner
Temple were (as I have said elsewhere) incorporated with the previous and longer
Course, Like the former, this therefore remained without any designated place.

8uch however, I knew, was Mr. Austin’s sense of the importance of the study
of Jurisprudence, that if he had completed any work containing the full ex-
pression of his opinions, all that is here gathered together (and proba bly much
more) would doubtless have been urged in favour of its oultivation. I have
therefore thought it right to preserve and to consolidate whatever was of perma.
nent value in these two Introductory Lectures, and have incorporated with them
some fragments on the subject of which they treat. In this instance, and in this
alone, I have presumed to make some slight changes in the form of what he wrote ;
I have united the two discourses, the subject and purport of which is the same,
into one cortinuous Essay ; omitting {nevitable repetitions and supplying a few
links from other sources,

The table at the end does not belong to either Lecture, npr to any part of the
matter above described. I found it among loose scraps, with no mark or reference
as to its destination. Perhaps it belonged to a few notes relating to the work
¢On the principles and Relations of Jurisprudence and Ethics, which he
mediteted.(68) As it gives a brief bat comprehensive view of his Idea of the course
of study necessary to the forming of an dccomplished Lawyer or Statesman, it
seemed to find its place with this Essay.—8. A,

63, 8ee Vol, I, preface, p, 17, ante,
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The appropriate subject of Jurispradencs, in any of its different departments,
is positive law : Meaning by positive law (or law emphatically so called), law
established or ¢ positum,’ in an independent political cBmmunity, by the express
or tacit authority of its Sovereign or supreme government.

Considered as a whole, and as implioated or connected with one another,
the positive laws and rules of a particalar or specified community, are a system
or body of law. And as limited to any one of such systems, or tolny of its
component parts, jurisprudenae is particular or national,

Though every system of law has its specific and characteristic differences,
there are principles, notions, and distinctions common to various systems, and
forming analogies or likenesses by which such systems are allied,

Many of these common prinoiples are common to all systems ;—to the scanty
and crude systems of rude societies, and the ampler and maturer systems of refined
communities. But the ampler and maturer systems of refined communities are
allied by the numerous analogies which obtain between all systems, and also by
numerous analogies which obtain exclusively between themselves, Accordingly,
the varions principles common to maturer systems (or the various analogics
obtaining between them), are the subject of an extensive science: which scienca
(as contradistinguished to national or particulsr jurisprudence on one side, and,
on another, to the science of legislation) has been named General (or comparative)
Jurisprudenoce, or the philosophy (or general principles) of positive law.

As principles absteacted from positive systems are the subject of general
jurisprudence, so is the exposition of such principles its exclusive or appropriate
object. With the goodness or badness of laws, as tried by the teat of utility (or.by
any of the various tests which, divide the opinions of mankind), it has no
immediate concern, If, in regard to some of the principles which form its ap-
propriate subject, it adverts to comeiderations of utility, it adverts to such
considerations for the purpose of explaining such principles, and not, for “the
purpose of determining their worth. And this distinguishes the science in
question from the science of legislation : which affects to determine the test or
standard (together with the prinoiples subordinate or consonant to such test)
by whioch positive law ought to be made, or to which positive law ought to be
adjusted:

1f the possibility of such a soience appear doubtful, it arises from this; thah
in each particular system, the prinociples and distinctions which it has in common
with others, are complicated with its individual peculiarities, and are expressed
in & technical language peculiar to itself,

9

It is not meant to be affirmed that these principles and distinctions are
eonceived with equal exactness and adequacy in every particular system, In thig
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respeot different systems differ. But, in all, they are to be found more or less
nearly conceived ; from the rude conceptions of barbarians, to the exact concep-
tions of the Roman lawyers or of enlightened modern jutists.(64)

I mean, then, by General Jurisprudence, the science coacerned with the ex-
position of the prinociples, notions, and distinctions which are common'to systems of
1aw : understanding by systems of law, the ampier and maturer systems which, by
reason of their amplitude and maturity, are pre-eminently pregnant with
instruction.

“Of the prinoipled, notions, and distinotions which are the subjeots of general
jurisprudence, some may be esteemed necessary. For we cannot imagine cobe-
rently a system of law (or a system of law as evolved in a refined community),
without conceiving them a8 constituent parts of it,

Of these necessary principles, notions, and distinctions, I will suggest briefly
a fow examples. -

1% The notions of Duty, Right, Liberty, Injury, Punishment, Redress ; with
their various relations to one snother, and to Law, Sovereignty and Independent
Political Society :

2°, “The distinction between W-itten or promulged, and nnwritten or unpro.
mulged law, in’the juridical or improper senses attributed to the opposed

b4. Universal Jurisprudence is the science of the Jus Gentium of the Roman
Lawyers, as expounded by Gaius.

Mr. Bentham ig of opinjon that it must be oonfined within very narrow
kounds, This is true, if by expository Universal Juriesprudence he intended,
Jurisprudence expository of that which obtains universally as Law,

For (1°) Assuming that the systems of all nations, wholly or in part. exactly
resemblud each other (i.e, that all or many of the provisions to be found in
those several systems Were exactly alike), etill we could not speak of them with
propriety as forming & Universal Law ; the sanction being applied by the Govern-
ment of each community, and not by a superior common to al mankind, And
this (as we shall see hereafter) ranks international law with morals rather than
with law,

(20) As is observed by Mr, Bentham, the provisions of d;ﬂerent gystems are
never precisely alike; the only parts in which they agree exactly, being those
leading expressions which denote the necessary parts of every system of law.
E. g. Th1 Rights of husbands, wives, c.c.; the law relating to easements here and
servitudes in France resemble or are analogous ; but are still not precisely alike

either in matter or form, and therefore cannot be desoribed by the same form of
words,
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exi)reuions; in other words, between law proceeding immediately from a sovereign
or supreme maker, and law proceeding immediately froia a subject or subordinate
maker (with the authority of a sovereign or supreme) :

3°. The distinction of Rights, into rights availing against the world at large
(as, for example, property or dominion), and rights availing exclusively against
persons speoifically determined (as, for example, rights from contracts).
°

4°,  The distinction of rights availing against the world at large, into property
or dominion, and the variously restrioted rights which are carved out of property
or dominion :.

6°. The distinction of Obligations (or of duties corresponding to rights
against persons speoifically determined) into obligations whieh arise from contracts,
obligations which arise from injuries, and obligations which arise from incidents
that are neither contracts nor injuries, but which are styled. analogically obliga.
tions ‘ quasi ex contractu :’

6% The distination of Injuries or Deliots, into oivil injuries (or private
deliots) and crimes (or public deliots) ; with the distinction of eivil injuries (or
private delicts) into torts, or delicts {in the s.rict acceptation of the term), and
breaches of obligations from contracts, or of oLligations ¢ quasi ex contractn.’

It will, T believe, be found, on alittle examination and reflection, that every
system of law (or every system of law evolved in a refined community), implies.
the notions and distinotions which L now have cited as examples ; together with
a multitude of conclusions imported by those notions and distinctions, and drawn
from them, by the builders of the system, through inferences nearly inevitable.. ,

Of the prinoiples, notions, and distinctions which are the-subjects.of General
Jurisprudence, others are not necessary (in the sense which I have given to the
expression). We may imagine coherently an expanded system of law, witk.ut
conceiving them as constituent parts of it, But as they rest upon grounds of
utility which extend through all communities, and which are palpable or obvious
in all refined communities, they in fact ocour very generally in matured systems
of law; and therefore may be ranked properly with the general principles which
are the subjects of general junisprudence;

Such, for example, is the distinotion of law into ¢ jus personaram’ and *jus ‘
rerum’ : the principle of the scientific arrangement given to the Roman Law by
the anthors of the elementary or instifutional treatises from- which Justinian’s
Institutes were copiled and compiled. The distinction, I believe, is an arbitrarily
assumed basis for a soientific arrangement Jf a body of lawe But being. a com-
modious basis for an arrangement of a body of law, it has been very generally
adopted by those who have attempted such arrangements in the modern European
mations, It has been very generally adopted by the compilers of the authorifatise
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Coden which obtain in some of those nations, and by private authors of expository
treatises on entire bodies of law, Nay, some who have mistaken the import of
it, and who have contemptuously rejected it, as denoted by the obseure antithesis
of ¢ jus personarum et rerum,’ have yet assumed it under other (and certainly more
sppropriate) names, as the basis of a natural arrangement. Meaning, I presume,
by a natural arrangement, an arrangement 5o commodious, and so highly and
obviously commodious, that any judicious methodiser of a body of law would
natarally (or of course) adopt it,

But it will be impossible, or useless, to attempt an exposition of these
principles notions and distinctions, until by eareful analysis, we have accuraely
determined the meaning of certain leading terms which we must necessarily
employ ; terms which recur incessantly in every department of the science : which,
whithersoever We turn ourselves, we are sure to encounter, Such, for instauce,
are the following : Law, Right, Obligation, Injury, Sanction : Person, Thing, Act,
Forbearances Unless the import of these are determined at the outset, the
subsequent speculations will be a tigsue of uncertain talk,

Aﬂstiﬂ, vol, Ilo_ppl 1106 to 1110,
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It is not unusual with writers who call and think themselveg ‘ institutional,’
to take for granted, that they know the meaning of these terms, and that the
meaning must be known by those to whom they address themselves.
Mislel by a fallacious test, they fancy that the meaning is simple and
certain, because the expressions are familiar, Not pausing to ask their
import, not suspeoting that their import can need inquiry, they cast them before
the reader without an attempt at explanations and then proceed (without ceree
mony) to talk about them.

These terms, nevertheless, are be set with numerous ambiguities : their mean-
ing, instead of being simple, is extremely complex : and every discourse which
embraces Law as a whole, should point distinctly at those ambiguities, and should
sever that complex meaning into the simpler notions which compose ib,

Many of those who have written upon Law, have defined these expressions,
But most of their definitions are so construoted that, instead of shedding light
upon the thing defined, they involve it in thicker obscurity, In mosb attempts to
define the terms in question, there is all the pedantry without the reality of
logio : the form and husk, without the substance. The pretended definitions are
purely circular : turning upon the very expressions which they affect to elu.oidate,

or upon expressions which are exactly equivalent,
. 4

In truth, some of these terms will not admit of definition in the formal or
regular manner, And as to the rest, to define them in that manner is utterly
useless. For the terms which enter into the abridged and concise definition, neud
a8 much elucidation as the very expression which is defined. !

The import of the terms in question is extremely "complex. They are short
marks for long series of propositions. And, what aggravates the difficulty of
explaining their meaning clearly, is the intimate and indissoluble conneotion
which aubsists between them. To state the signification of each, and to shew the
relation in whioh it stands to the ,others is no¥ a thing to be accomplished by
short and disjointed definitions, but demands a dissertation, long, intricate and
coherent.

For example : Of Laws or Rules there are various classes: Now thehb classes
ought to be carefully distinguished. For the confusion of them under a common
name, and the consequent tendency to confound Law and Morale, is one most
prolific source of jargon darkness and perplexity. By & careful analysis of leading
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terms, law is detached from morals, and the;attention of the student of jurispru-
denae is confined to thé distinotions and divisions which relate to law exclusively,

But in order to distingunish the various classes of laws, it is necessary to pro-
ceed thus : —To exhibit, first, the resemblance between them, and, then, their
speocifl differences : to state why they are ranked under a common expression, and
then to explain the marks by which they are distinguished. Till this. is accom-
plished, the api)ropriate subject of Jurisprudence is not discernible precisely, It
does not stand out It is not sufficiently detached from the resembling or anae
logous objects with which it is liable to be confounded.

Thus, for example, in order to establish the distinction between Writte;l and
Unwritten Law, we must scrutinise the nature of the latter : & question which is
full of difficulty ; and which has hardly been examined with the requisite exactness
by most of the writers who have turned their attention to the subject. I find it
much vituperated, and I find it as much extolled; but I scarcely find an endeavour
to determine what it is, But if this humbler object were well investigated, most
of the controversy about its merits would probably subside.

To compare generally, or in the abstract, the merits of the two species, would
be found useless: and the exgedienoy of the process which has been styled
Codifioation, would resolve itselfinto a question of time, place, and circumstance,

The word Jurisprudenge itself is not free from ambiguity ; it has been ured
to denote—

.

The knowledge of Law as a soience, combined with the art or praotical hahit
or skill of applying it ; or, secondly, ¢

Legislation; —~the science of what ought to be dons towards making good laws,
combined with the art of doing ib.

«.

Inasmuch as the knowledge of what ought to be, supposesa knowledge of
what is, legislation supposes jurisprudence, but jurisprudence does not suppose
legislation, What laws have been and are, may be known without a knowledge of
what they ought tobe, Inasmuch asa knowledge of what ought to be, is bottomed.
on & knowledge of antecedents cognato genere, legislation ° supposes
jurisprudence. "

‘With us, Jurisprudence is the science of what is essentia(l to laws combined
with the science of what it ought to be.(56) It is particular or universal, Parti.
cular Jurisprudence is the science of any actual system of law, or of any portion
of it. , The only practioal jurisprudence is purtioular,

66. For its moaning in the sense of the French, sce Blondeau, Dupin, and.
others,
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The proper subject of General or Wniversal Jurisprudence (as distinguished
Prom Universal Legislation) is a desorijtion of such subjects, and ends of Law as
ire common to all system ; and of those resemblances between different systems
which are bottomed in the conmon nature of man, or correspond to the resemb.
ing points in their several positions,

And these resemblances will be found to be very close, and to cover a large
part of the field, They are necessarily confined to the resemblances between the
systems of a few nations ; since it is only a few systems with which it is possible
to become acquainted, even imperfectly. From these, however, the rest may be
presumed. And it is only the systems of two or three nations whioh deserve
attention ;—the writings of the Roman Jurists ; the decisions of English Judges
in modern times ; the provisions of Frenoh and Prussian Codes as to arrangement,
Though the .points are also few in which the laws of nations ought to be the same
(ies precisely alike), yet there i§ much room for universal legislation : i.e. the
ciroumstances not precisely alike may be treated of together, in respect of what
they have in common ; with remarks directed to their differences, Whether the
principles unfolded deserve the name of Universal or not, is of no importance,
Jurisprudence may be universal with respect to its subjects: Not less go than
{egislation.

It is impossible to consider Jurisprudemce quite apart from Legislation ;
since the inducements or considerations of expediency which lead to the establish.
ment of laws, must be adverted to in explaining their origin and mechanism, If
the causes of laws and of the rights and obligations which they create bg not
assigned, the laws themselves are unintelligible,

Where the subject is the same, but the provisions of different systems with
respect to that subject are different, it is necessary to assign the causes of the
differenoes ; whether they consist in a necessary diversity of ciroumstances, or in
a diversity of views on the part of their respective authors with reference to the
ends of Law. Thus, the rejection or limited reception of entails in one system,
and their extensive reception in another, are partly owing to the different circum-
stances in which the communities are placed ;—partly to the different views of
the aristocratic and democratic legislators by whom these provisions have been
severally made,

o far as these differences are inevitable—~are imposed upon different countries—
there can be no room for praise or blame, Where they are the effeot of choice,
there is room for praise or blame ; but I shall treat them not as subjeots of either,
but as causss explaining the existence of the differemces. 8o of the ndmxulon or
prohibition of divorce—Marriages within certain degrees, et

Wherever an opinion is pronounced upon the merits and demerits of Law, an
impartial statement of the conflioting opinions should be given, The teacher of
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Jurisprudence may have, and probably has, decided opinions of his own ; bat it
may be questioned whether earnestness be less favourable to impartiality than
indifference ; and he oaght not to attempt to insinuate his opinion of merit and
demerit under pretence of assigning causes, In certain cases which do not try the
passions (as rescission of contract for inadequacy of consideration) he may, with
advantage, offer opinions upon merits and demerits, These occasional excursions
into the territory of Legislation, may serve to give a specimen of the manner in
which such questions should be treateds This partioularly applies to Codifica.
tion : & question which may be agitated with safety, because everybody must
admit that Law ought to be known, whatever he may think of the provisions of
which it ought to consist.

Attempting to expound the principles which are the subject of the science of
Jurigprudence (or rather to expound as many of them as & limited Course of
Lectures will embrace), he must not only try to state them in general or abstract
expressions, but must also endeavour $o illustrato them by examples from particular
systems : especially by examples from the Law of England, and from the Roman
or Civil Law,

Austin, vol. IL—pp. 1110 to 1114,



APPENDIX I5.

1.—“The present [treatise is an attempt to set forth}idnd explain those
comparatively few and simple ideas which underline the infinite variety of legal
rules "—p, 1.

2.—*In this, as in otter departments of knowledge, the difficulty of the
subject is due less to the multiplicity of its details than to the absence of grneral
principles under which those details may be grouped. In other Words, while legal
8cience is capable of being intelligently learnt, isolated legal facts are capable
only of being committed to memory " —pp. 1-2.

3.—“For the beginnings of the science which reduces legal phenomena to
order and coherence the world is indebted to Roman "—p. 2.

4,—% The Romans had, in,fact attained by this time to the jdea of a science
of those legal principles whioh exist independently of the institutions of any
particular country.” —p- 8. -

5.~ ¢TIt is therefore natural and convenient that most of the European nations
should express the idea of a science of law by a word which they have borrowed
from the language of those by whom the idea was first conceived.” —pp. 3-?4.

6,—¢ Now an exposition of existing law is obviously quite another thing
from a science of law, and criticismse! upon the law with a view to its amendmen’
are the subjects not of jurisprudence, but, as Bentham himself states in the next

paragraph, of the art of Legislation.”—pp. 4-6.

»
7. - ¢ Jurisprudenoe ' ought therefore to be used, and used without any quali-
fying epithet, as the name of a science.”—p. B.

8.—¢ We have next to inquire what kind of a science it is ; and we shall find
that it 23 a formal, or analytical, as opposed to a natural one ; that is to say, that
it deals rather with the various relations which are reg:lated by legal rules than
with the rules themselves which regulate those relations. This was not indeed
the whole scope of the science as conceived by its founders. Thc:re floated als?
always before the eyes of the later Roman jurists a vision of a ¢ jus naturale.;’
a universal code, from which all particular systems are derived, or to which
they all tend, at leasts to approximate: a.set of rules, the matter, ?r cpntents
of which is of universal application. But in point of fact, and in the very
pursuit of this material unity, they were led to elaborate a system of formal
unity ; to catalogue the topics with which every system of law has to deal, however
each may differ from the rest in its mode of dealing with them. They performed
for Law a service similar to that which was rendered to Laugusge by the Greeks
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of Alexandria, when by “observing and tabu’.a/ting the parts of speech the inflec-
tions, moods and syntax, they invented a grammar, undcr the formulae of which
all the phenomena of any lapguage find appropriate places. Whetber the posses-
give oase of a noun substantive is expressed by a specific modification of 1ta
{ormination, or by prefixing to it a specific pre,osition, is a question of the matter
of language ; but that the possessive idea, however variourly cxpressed, yet finds
some expression or other in every fauily of human speeeh: is & propontlon which
relates to Linguistic form. —pp. 5-6."

9.—* The assertion that Jurisprudence is a formal science may perhaps be
wade clear by an example. If any individual should accumulate a knowledge of
every European system of law, holding each apart from the rest in the chambers of
his mind, his achievemens would be best described as an accurate acquaintance with
the legal systems of Europe. If each of these systems were entirely unlike the
rest, except when laws had been transferred in the course of histery from one to
the other, such a distinguished jurist could do no more than endeavour; to hold
tast, and te avoid confusing, the heterogencous information of which he had become
possessed. Suppose however, as is the oase, that the laws of every country con-
tain a common element ; that they have been constructed in order to effect similar
objects and involve the assumption of similar moral phenomena as everywhere
exiasting ; then such a person might proceed to frame out of his acoumulated mate-

* It is difficult to understand in what specific manner does Jurisprudence as
conceived by Dr. Holland deal “with the various relations which are regulated by
legal rules”” The relations regulated by legal rules are for example—marriage,
guardianship, trust, ownership, possession, tne relations between landlord and
tenant, vendor and purchaser, debtor and creditor, and so on, and we fail to see
what kind of dealing with such relations makes up the soience of Jurisprudences.

Again the analogy between Jurisprudence and Grammar does not seem to
hold goods The typical proposition of the so called science of Grammar—the
poasessive idea finds some expression in every family of human speech - if analo-
gous at all would be analogous to the typical proposition of comparative law—the
relation of marriage is regulated by every system of positive law. There can
however be no analogy between any proposition of Grammar similar 2o the one
mentioned by Dr, Holland, and any of the following propositions which find a place
in the Elements of Jurisprudence ; —

1. The expression « source of law ' iy used in three different senses,
2. Custom is the oldest form of law inaking.

8. Legislation tends with advancing civilisation to become the nearly exolu-
sive source of new law,

In faot it would be difficult to find any proposition like the one of Grammar
in the whole Elements of Jurisprudence.~8, K. H,
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rials o scheme of  the purposes, ,methods, and ideas commomn to every system of
law. Such a soheme would be afo1 mal science of law ; presenting many analogies
to Gramman the science of thosc Meas of relations which: in greater or less.per-
fection, and often in the most dissimilar ways, are expressed in all the languages
of mankiads”'—pp, 6-7,

10,~—**8o comparative law collects and tabulates the legal institutions of
various countries» and from the results thus prepared, the abstract science of juris-
prudence is enabled to setforth an orderty view of the ideas apnd methods which
have bsen variously realised in actual systems. It is, for instance, the office of
Qumparative Law to ascertain what have beea at different times and places the
periods of preacription, or the requisites of a good marriage. It i< for jurisprudence
to elucidate the meaning of prescription, in its relation to ownership and to
actions, or to explain the lesal aspect of marriage, and its connection with proper-

ty and the family.” --pp. 7-8,
11. —**We are not inleed to suppose that Jurisprudence is impoasible unless it

is preceded by Comparative Law. A system of Jurisprudence might conceivably be
conatructed from the obscrvation of one system of law only, at one epoch of its

growth,”—p. 8.

12.—¢¢ Jurisprudence is therefore not the material science of those portions of
the law which various nations have in commcn, but the formal science of those*
relations of mankind which are generally recognised as having legal consequences.”

-p. 8,

18.—* Jurisprudence is not a science of legal relations a priori as they might
have been, or should have been, but is abstracted a posteriori from such relations
as have been clothed with a logal character in actual systems, that is to say from
Jaw which has actually been impnsed, or positive law, Tt follows that Juris-
prudence is a progressive science. [ts generalisations must keep pace with the
movement of systems of actual law Its broader distinctions, corresponding to
deep-seated human characteristios, will no doubt be permanent, but, as time goes
on, new distinotions must be constantly developed, With a view to the co-ordination

of the ever-increasing variety of legal phenomena.” {—p 84

* It‘ is impogsible to realise the contents of the science of those relations of
mankind which are generally recognised as baving legal consequence. Granting
that such n science is possible, there is little doubt that the science of those rela-
tions can not be the same as the scien®» of positive law.—S. K, H.

4 Wa fail to sce how a science in order to be the formal science of positive
law can be abstracted from the relatious whiokiexist between husband and wife,
gnardian and ward, trustee and beneficiaries, owner and his property, veftor and
purchaser, mortgagor and mortgagee, and the like. And a4 these relations.are
distinet from the rules of positive law any science abstracted from them can not

possibly be the formal soience of positive law,—S, K. H,
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14.~—%S0 Lord Ha'e : * It ean not be auppnsad that humane laws can ba wholly
exempt from the common fate of humane chmgs Parliaments have taken off
and abridged many of She titles about which the law was concerned : usage and
disusage h.th antiquated others,.- and it shall mot be altogetber impertinent to
give some instances hereiu of several great titlesin the Law, whlch upon those
occasions are at this day in a great measure antiquated, and some that are mueh
abridged and reduced into a very marrow compass and use’ (‘he mentions inter
alia, tenures by knight-service, descents to take away entry, atturnmeut), ‘and
as time and experience and use, and some acts of Parliament, bave abridged some
ani antiquated other titles, so they bave substituted or enlarged other bitles : as
for instance, action upon the cise, deviscs, ej otione firmae, election, and divers
others, Preface to Rolle’s Abridgment, 1¢€8. Cf. the interesting remarks of Sir
Henry Maine on the probability that a general adoption of a system of Registration
of title would render comparatively unimportant such tonics as Possession, Boni-
tarian, Ownership, and Usucapio ; ‘although these have always been recognised
a8 belonging to what may be called the osseous structure of Jurisprudence.’ Early
Law and Custom.”—Note No 8, pp. 8 9.

156.—« A scienee of Law might undoubtedly, be constructed £rom a knowledg e
of the law of England alone, asa science of Geology might be, and in great part
was, constructed from an observation of the strata in England only"—pp, 9-10,

16, —¢ A distinction may also be suggesbéd between * historical’ and ¢ philoso-
phioal’ Jurispralence, It may be said that the unity which makes Jurisprudence
2 suence exists only in idea ; that while it has a side upon which it is closely

slliel to Ethics and to Metaphysics. it is. on the other hand» no less intimately

eonneoted with Archaeology and History ; th(at ite phenomena grow from many

independent rootes, and are formed and coloured aecording to the character of
the various soil¢e from which they have sprung. But to say this is ouly to say
that the facts from which Jurisprudence generalises are furnished by History, the
redord of human actions. Identical human needs have been eatisfied by various
means, and all the mcans of satisfying each of these needs have not been in
simultaneous use in every part of the world and in every age, In the satisfaction
of their needs mankind have seldom seen clearly the ends at which they were
aiming, and have therefore in reaching ;after those ends invented a vast variety
of perverse complications. The unity, in short, which it is t)\e business of Juris-
prudence to exhibit as underlying all the phenomena which it investigates, is
the late discovery of an advanced civilisati®h, and was unperceived during much
of the tiime during which those phenomena were accumuluting, The faocts can

only ! e presented by History: and History may be studied with the sole view of

dircoveiing this class of facts. But this iscnot the task of Jurisprudence which

only begins when these facts begin to fall into an order other than the historioals
and arrange themselves in groups which have no relation to the varietios of the
human race, The provinee of Jurisprudence is to observe the wauts for the supply
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of which laws have been invented, and the{manner in which those wants have besn
satisfied. It then digests those aci1als wapts, and the modes in which they have
actually been satisfied, irrespectively of their historical or geographical distribu-
tion, according to a logical method One work on Jurisprudence may contain more
of historical disquisition, while in another philvsophical argument may prelomi-
nate ; but such differences are incidental to the mode of treatment and afford no

ground for a division of the science itself.”*—pp. 10-11,
’

17.— It would therefore be unobjectionable to talk of ‘criminal’ and ‘civil,’
‘publio * and ‘private’ Jurisprudence.”—p. 11.

18,—~*To sum up.™ The term Jurieprudence is wrongly applied to actual
systems of law, or to current views of laws or to suggestions for its amendment, but
is the name of & science, Thisscience is a formal, or analytical, rather than a mate-
rial one. It is the science of actual, or positive, law, It is wrongly divided into
¢ general’ and ‘particular’ or into ‘philosphical' and °‘ historical.’ It may
therefore be defined provisionally as, ‘ the formal science of positive law * The
full import of this definition will not be apparent till the completion of an analysis
of the all important term ¢ Law.’"'—p. 12,

19.—* Jurisprudence is concerned not so much with the purposes which Law
subserves, as with the means by which it subservest hem. The purp .ses of Law
are its remote objects, The means by whioh it cfiucts those purpses are its imme-
diate objects. The immediate objects of Law are tne creation and prot-ction of
legal rights.”— p. 67,

20.—** The creation and cnforcement of legal duties is of course the same thing
from auother point of view ; anda point of view from whigh some writers prefer to
regard the operation of Law.” Cf. infra—p, 73, Note (4) on p. 67,

21,—* Acts are divided by Jurisprudence into those which are *lawful’ and
those which are * unlawful.’”’—p. 96.

* According to this passage the provinoe of Jurisprudence is : —
L]

1.—To observe the wants for the supply of which laws have been inveuted,
L]

2.—To digest those aoctual wants and the modes in which they bavée
actually been satistied-

°
One finds himsell in the dark regarding the meining to be assigned to the

wants for the supply of which liws bave been invented, Let us ss$tme that
those wants mean: want of a line of action for husband, for wife, for vendor, for
purchaser, for trustee, for raler for subject, and the like. Granting the above
uiumpbion it is difficult to understand in what way does Jurisprudence observe
them and in what way does it digeat them,~8. K, H,
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Adjective law, though it concerns primarily the rights and acts of private
litigants, touches closely on topics, such as the organisation of Courts and the
duties of judges and sheriffs, which belong to public law, It comprises the
rules for (i) selecting t"e jurisdiction which has cognisance of the matter in
question ; (ii) ascertaining the Court which is appropriate for the deocision of the
matter ; (iii) setting in motion the machinery of the Court so &s to procure its
decision ; and (iv) setting in motion the physical force by which the judgment
of the Court is, in the last resort:to be rendered effectual, These rules, like
those of substantive law, are primarily applicable to persons of the normal type,
and only with certain modifications to abnormal persons.

i, 1tis by no means the case.that a remedial right is capable of being
enforced everywhere. An English Court will for instance entertain an action
for breach of contract quite irrespectively of the place Where it was made, or
brokem or 1n which the parties reside, but will hardly hear an application for a
divorce unless the parties are domiciled in the country, nor would till recently
try an 4ction for trespasa to land unless the land were within the realm.

e ii. 1t is also necessary that proceedings de taken in the appropriate Court,
Thus in England, even after the changes introduced by the Judieature Acts, it
will usually be advisable that an administration suit should be commenced in the
Ck-ncery division and a ealvage suit in the Admiralty division, of the High
Court Of Justice. There are also matters which can only be tried ia one or
other of the divisions of that Court, and not in any iaferior tribunial,

iii. Tbe choice of the appropriate Court is a simple matter compared with
rightly setting its machinery in motion. In this operation, which hus been
described by such phrases as ‘legis actio,” *l'instance’ ‘la demande(iudiciaire,’
‘action,’ *suit’ ‘Verfahren' the followiug stages are usually distinguishable,

1 ,The summons, or citations by which the plaintiff brings the defendant

into Court,
o 1]

2. The pleadings, * I'instruction de la 'cause,’ by which the plaintiff informs
the Court and the defendant of the nature of his claim, and the defendant states
the nature of his defence, The defence may be to the effect that, even
granting the truth of the plaintiff's allegations of fact: they are in law no
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ground for Fis claim against the‘_\ defendant, or it may consist in denying
altogether the facts alleged by the plaintiff, or in admltting them, but alleging
other facts, such asa release or the Statutes of Limitation, which neutralise
the effect which they would otherwise have had A defence off the last-men-
tioned kind was calledl in Roman law an °‘exceptio,’ and in England a plea
in ¢oconfession and avoidance(l),’ A plea may be either ¢dilatory,’ showing
that the right of action is not yet awailable, or peranptory, showing
that it is non.existent. The exthange of pleadings continues till it is clear
how muoch is admitted and how much is denied on either side, aud therefore
whgt is precisely the dispute between the parties. This process may be
carried on orally in the presence of the Court, as under the new code of Civil
Prooudure for the German Emwmpire(2), or in writing] or print, as in England.
When well managed it gives much scope for dexterous intellectual fencing,
but its tendency to over-snbtlety hasbeena fertile theme for legal critics from the
time of Gaius to that of Bentham.(3)

The trial, hearing, or ‘audience,’ at which eaoch of the parties endeavours
0 establish to the satisfaction of the Court the truth of the view maintained
by him of the question at issue, whether it be one of law or one of fact ; if of
law, by citing authorities, if of fact, by &dducing proofs. Proofs may be
either dooumentary or oral, and certain rules exist in most systems with
reference to their admissibility, amounting in some systems to a body of
law of no little complexity, Such a ‘law of evidence’ is more necessary when

’

1. ‘Comparatae sunt autem exceptiones defendendorum eorum gratia cum
quibus agitur : saepe enim accidit uts licet ipsa actio qua actor experitur iusta
sit» tamen iniqua sit adversus eum oum quo agitur,’ Inst. iv. 13.

9. Civilprozessordnung fiir das Deutsche Reich, § 119, Butin ‘ Anwalts-
prozesse,’ i. e, when professional representatives must be employed, disadvan-
tages as to costss and otherwise, follows unless ‘die miindliche Verhandlung’
is «durch Schriftsatze verbereited’ § 120: and copies of these writings are to
be filed ie Court, § 124, Cf. the recommendations of the Lord Chancellor's
Committee on Procedure, 1881,

3. The ‘legis actiones’ says Gaius, gradually fell into disrepute, ‘namque
ex nimia subtilitate veterum, qui tunc iura condiderunt, eo res perducta est, ut
vel qui minimum errauset litem perdéret; iv.30: and he gives the following
instance, ‘cum gqui de vitdbus succisis ita egisset ut in actione vites nominaret
responsum est eum rem perdidisses quia debuisset arbores nominare, eo quod
lex xii tabularum, ex qua de vitibus succisis actio competeret, generaliter de
arboribus auccisis logueretur ; ib, 11, Cf, Bentham, Works: ii> p, 14.
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question are tried by a jury than when tley are decided by a professionally
trained judge, Its objests are, on the one/ hand, to limit the field of euquiry,
by the doctrine that certain classes of facts are already within the *judicfal
potice’ of the Courts, and by ‘presumptions’ by which certain propositions are
to be assumed to be sufficiently proved when oertain other propoeitions have
been estublisbed ; and on the other haund, to exclude certain kinds of evidenoe
as having too rgmote a bearing on the i-sue, or as incapable of being satisfuc-
torily tested, or as coming fiom a suspicious quarter (1) For the Jast-mentioned
reason certain classes of persons, or persons ocoupying certain relative positions
are rendered incapable of being witnesses, There are also rules regulating
the right of the partier to appear in person, or to be represented by advocates
and the order in which the parties or their advocates may tender their evidence
and address the Court.

4, The judgment, by which the Court decides the question in litigation.
It may relate to a right to property, or an escertainment(2) or a dissolution(8)
of status, or an affirmation of the due execution of a legal act, or an award of
damages for a wrong, or an order for the specific performance or non-perfor.

mance of a certain act,
3

The judgmen$ usually charges upon the losing side the ¢ costs' to which
the other party has been put in consequence of the suit.(4)

5. The prooedure on Appeal, when an Appenl is possible and is resorted to
by either party.(5) ’

iv. Execution, whereby a successful ‘party calls upon the officers of the
Court, or other appropriate Btate fupctionaries to use asuch force as may te

™" 1. The German Civilprozessordnung is opposed to Presumptions and other

so-called *artificinl' proofs; of, § 269, The Einfiihrungsgesetz, § 14, repeals
laws restricting modes of proof. The theory of legal proof is no doubt largely
due to the canomsts, but it can hardly be said to have been wholly unknown
to Roman law, See the opinion of Favorinus, apud Gell. Notes A. xiv. 2.

2. K. g.on a declaration of nullity, or under the Legitimacy beolaration
Act, 21 and 22 Vict, ¢, 93.

3, °On a decree of divorce.
4. Cf. supras p, 166.

5. The Bachsenspiogel gave a right of appeal $o a dissentient member of
the Court, as having an interest on public grounds that the law should be
correctly stateds
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necessary in order to carry the judgment into effect. ft may be remarked that
a successful defendant, except for the recovery of his costs, has obviously no
need of execution, and that execution of a judgment in a civil cause is not ez
officio, i, e. does not take place except on the demand of a litigant party.

Besides the original partics to an action, whose intefests are directly
involved in it, other persons may be brought into it by the authority of tho
Court. In some actions, which involve wider interests than those of the parties,
nctice must be given to a State functionary, who may then intervene in the
proccedings on public grounds.(2),

A maximumn interval may be fixed between cach step in an action, on pain
of a decision being given ‘in default’ against the party who neglects to procced

in due course. -

2. See Code de Procedure Civile, P, 1. liv. ii, tit. 4, De la Communication
au Ministére Public ; Gerichtsverfassungsgesetz fiir das Deutsche Reich, §152;
Civilprozessordnung, § 568 ; and, a8 to the Queen’s Proctor, 23 and 24 Vict.

¢. 144, 8. b.
Jurisprudence Holland—pp. 291 to 295,
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Sns——

Jurisprudence,—Jurisprudence is & term of much latitude, but when used
strictly must be taken to mean the Science of Law. The Science of Law is com-
plete only when it has laid bare both the naturc and the gencsis of law : the natuse
of law must be obscure until its gencsis and the genesis of the conceptions upon
Which it is based bave heen explored ; and that genesis is a matter, not of logical
analysis, but of history, Many writers upon Jurisprudence, therefore have insist-
ed upon the bistorical method of study as the only proper method. They bave
gought in the history of society and of institutions to discover the birth and trace
the development of Jural conceptions, the growths of practice which have expended
into the law of property or of torts, the influences which have contributed to the
orderly regulation of man's conduct in society,

In the hands of another achool of writers, however, Jurisprudence has been
narrowed to the dimensions of a science of law in its modern aspects only, They
seek to discover, by an analysis of law in its present full development, the rights
which habitually receive legal recognition and the methods by which states secure
to their citizens their rights, and enforce upon them their duties, by positive rules
backed by the abundant sanction of the public power. In their view, not only
i~ the history of law not Jurisprudence, but, except to a very limited extent, it
is not even the material of Jurisprudence. 1ts material is law as it at present
exists, The history of that law is only a convenient light in which the real con-
tept and purpose of existing law may be made plainer to the analyst. The con-
clusions of these writers are subject to an evident limitation, therefore, Their
analysis of law, being based upon existing legal systems alone and taking the fully
developed law for granted, can be applied tolaw in the earlier stages of society
only by careful modification, only by a more or less subtle and ingenious accommoda-
tion, of the meaning of its terms, Historical Jurisprudence alone, a science of law,
that is constructed by means of the historical analysis of law and always squaring
its conclusions with the history of society, can serve the objects of the student of
politics, The processes of analytical Jurisprudence, however, having been con.
ducted Ly minds of the greatest subtlety and acuteness, serve a very useful pur-
pose in supplying a logical structure of thought touching full grown systems of
law,

The State by W. Wilson, sec, 146Y,—pp. 608..609,
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As many of the topics treated in the present work are the same as those
treated in my former work, ¢ A Systematic View of the 8cience of Jurisprudence,”
it may be serviceable to point out distinctly the difference betwd@en the purposes I
Bave had in view in preparing the two several works., This explanation will be
the simplest mode of distinguishing their nature and scope.

The former work was written especially for Law students, including under

this-expression all who for the time are making Law the principal part of their
studies, shough. by no means confining the expression to those studying with a:

strictly professional object in.view.
The present work is designed for the instruction of all serious students,

whether of the Physical or of the soecalled Moral Sciences, whatever be, for the
time, the prominent topic of their study, and whatever be the general or special:

object they have in view,
Beience of Law Preface—p. 1.
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———

In order to ascertain what are the materials of the Science of Law, it will
be well to cast a glauce at the subject matter, in its rudest and most inartificial
shape, to which the science relates, For this purpose the case may be taken of
a nation in what may be called the early manhood of its life, after all the early
struggles for its self-conacious existence or for its independence are over, and
yet before it has developed within itself all the complicated machinery of &
highly-organized commeroial and social life, In such a State there must, by
the very hypothesis, be a more or less steadily fixed government, whether that
govirnment approach more to a monarchical, or an aristocratical, or a democra-
tical type. The stability of the State and its self-dependence imply agriculture,
and agrioulture implies property or ownership. The division of labour, again, which
tbis economical condition presupposes, involves the habit of makingcontraots,
even though they be of the most elementary form., The social condition cannot
but rest upon a previously developed, though now strongly fortified, domestic
condition, and this implies the fact of marriage, and the relations of husband and
wife, parent and child, brother, sistar, uncle, aunt, nephew, nieee, and the like,
The still remaining anarchical tendencies of certain individual members of the
Btate, lagging behind the rest, will generate occasional acts of violence threaten-
ing, directly or indirectly, the very life and existence of the State. These acts
will exeite the horror of all the more orderly members of the community, and
will be denominated by some such term as orimes.

It is obvious that the charaoteristic classes of facts which have just been
alluded to are so general and simple that their necessary vocurrence at a certain
epoch in the progress of every State may be predicted as a certainly, Thesc facts,
however, in themselves are of the utmost possible moment, and involve, by theii
permanence and universality, the elementary ingredients of a_Science of Law.

Is will be seen that these facts, looked upon as a whole, imply, first, a certain
number of definite relations of persons to one another, whether as govermors or
governed, husbands or wives, parents or children, or as otherwise allied by blood
or marriage. Becondly, these facts involve certain determinate relations between
the persons in the community, in respect of the things (or physical substances)
appertaining to the community as a whole, These things severally are owned by
one or aLother, and not by the rest, The ownership of these things is the subject.
matter of‘ private arrangements and contraots bet ween diffcrent members of bhe
community, The violent or fraudulent abstraction of a thing owned from the
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owner may be one of the acts on the general prevention of which the very life
of the community is held to depeud\ and as such is denominated a erime.

Again, the classes of facts already enumerated havg two distinet sides to
them, one touching the outward lives of members of the community, that is
their acts; the other touching their inward lives, that is their thoughts and
feclings. Over the former of these sides the whole of the community can, by
its aggregate pfessure, exert a considerable amount of force, of a specifically
ascertained quantity and quality. Over the latterside, that touching the thoughts
and feelings of individual members, the utmost direct pressure co.nscious]y exerted
by the community is of the fceblest efficacy, and, at the best, indefinite and
precarious in the highest degree. The sphere of action of the community with
respect to the former, or the acts of men, is that of law, The sphere of action
with respeet to thie latter, thatis the thoughts and feelings, though not exelusive
of acts, is morality. The relations of these two spheres to each other will be
investigated in the next chapter.

In the moan timo the following cinclusions have ‘been reached. It appears
that the characteristic energy of every State consists in the reciprosal influence
upon each otherof the corporate whole and the constituent elements, in respect
of ocertain definitcly assignable classes of human action, These classes of action
will either have reference to things or physical substances, as objects of owner-
ship or use, or have no suchreference. Th:actually subsisting relationship to
each other of the corporate whole and the constituent personal elements depeads
upon the form of Government which casually happens to prevail,

Secience of Law.,—pp 13 ta 15,
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It will have been seen, in the above description of universal phenomena,
that a purely abstract, mode of treatmment has been adopted. 8) far as universally
confessed historival facts are pre-supposed, the truth of such facts is boldly
assumed, But the main bases of the arguments are the elements of human nature
itself as they are written not only in the venerable documents of ancient history,
but on the face of every traveller’s narrative, of every ancient body of laws, of
every honoured institution subsisting in the midst of the national life of the most
advanced countries of Europe. It is obvious, then, that the generality and
permanence of the momentous facts above described affords the groundwork of
& great science, the Science of Law,

This science is distinguishable from the Science of Ethios, to which it may
be co-ordinated, as well as from the Science of Politics, to which it is subordinated.
The materials of the science are : a description of (1) the essential institutions of
human society, by the use of which the objects of that society are carried out
through the medium of Government ; (2) the nature, conditions, and limits of
law as an expression of that side of governmental action which consists in the
enameration of general rules of action ; (3) the accidents of law, such as language
and interpretation, terminology, and divices for legislatien,

Wh.en these materials are carefully scrutinized, it will be found that they
are composed of elements as permanent and universal as the elements of human
nature iteelt. All that is arbitrary and idiosyncratic for any particular State
is banished from the inquiry. The surplusis as applicable to one State as to
another ; to the most immature system of law as to the most advanced; to an
castern as to a western community ; to the modern as to the ancient world.

Soience of Law,—pp. 18-19.
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The primary- object, then, which law has to keep in view,.isthe support of
‘the integrity of those original groups on the ocontinued vitality of which,as
has bcen seen, the whole structure of the society depends. These groups are
such as families, villages, towns, parishes, and the like, according to the situa-
tion or ethical peculiarities of the particular country under consideration,

The preservation and description of the Family as an integral atomic
group, out of an assemblage of which groups the State is formed, is one of the
most momentous of the objccts on bohalf of which laws exist. Even in condi-
tions of socicty a long way rcmoved, as yeb, from the era of the foundation of
the true State, marriage (however strangely diversified in its circumstances) is
fenced about by customs as rigid and tenacious as the most mature laws., The
true nature of the family group, and the a.iount of interference with the
process of its spontaneous construction which law may properly exert, present
problems which can only be satisfactorily solved by experience, and in the
attempted solution of which i¢ is likely that the most unhappy mistakes will
long be persisted in, These problems are of the following sorts—first, as to the
conditions and forms of marriage, and the possibility and conditions of divorce ;
secondly, as to the extent and comprchensiveness of the family group ; thirdly,
a8 to the amount of interference justifiable on the part of the State with the
tadependent activity of the constituent members of the family,

First, as to the conditions and forms of Marriage, it is to be remembered
that the purpose of law is not to constitute those groups, from the multiplication
and organization of which the Btate derives its existence ; but to define the
limits of them, and to ascertain their rclations to one another, as well as to
contribute to their stability, In respect of the constitution of the State,
marriage must be viewed as an act which determines the creation of a new
family group, and from which act a number of relations, actual and possible,
moral and legal, spring ; relations which, taken in their aggregate, constitute
marriage as a statuss It is obvious that the determination of the moment ap
which & new family group takes its rise is of the utmost concern to the State ;
and, farthermore, the importance of keeping distinct from one snothér the
different groups is of scarcely inferior concern. Itis in view of this Iast object
that rules for the prevention of intermarriages between blood relations and
cortain others, based as they often are, at first, upon curious superstitions or
questionable physiological theorics, are finally adopted and enforced by law.
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With respeot to the form of the marriage, the two main considerations
must be certainly and publicity ; though, even to the partial sacrifice of these
considerations, it is often held expedient for law to recognize the forms of
marriage already spontaneously adopted by custom. Nevertheless: the tendency
in all advancing nations is to secure certainly and publicity by better guarantees
than those afforded by popular practices> and thus the anomaly is often presented
of two sorts of marriage ceremony co-existing in the same State,— the one
reflecting and preserving the ancient usages of the people ; the other, the creation
of positive law as based upon ecarefully weighed considerations of public conve.
nience.

The question of Divorce is perthaps the one which the conscious lawgiver
encounters with the greatest reluctance, inasmuch as the arguments which
carry weight with himself are peculiarly liable {o misapprehension by the
people generally, and are, indeed, from their natures hard to state in a strictly
theoretical form. To grant indefinite facility for divorce soems to deny the
indissolubility of marriage, and to that extent to menuce the integrity and
permanence of every family groug, thereby seriously aftecting the interests of
all the constituent members of the family, and so far impairing, as has been seen,
the essential struoture of the B8tatec itseifs To grant a divorce inno case
whatever, on the other hand, leads to the conscquonce,in numberless oases —
few though they be in comparison with the remaining cascs of marriage--of
bringi‘hg irreparable suffering upon innocent persons, and, indecd, of favouring
the growth of another sct of fresh family groups wholly beyond tho recognition
and protection of law.. To grant a ocert.in, but not an excessive, amount of
facility for divorce, again, is likely tolead to a number of frauds upon public
justice, to investigations in a high degree detrimental to public manners and
morals, and to the concession of a diseretionary faculty to judges which, in some
states of society might be fraught with the utmost danger.

Such are the problems before the legislator, in the matter of divorce, stated
in their most general form, The actual aspect of those problems in any given
epoch in a given country will depend upon the traditions and habits of the
country: the existing standard of public morality, and the prevalent character
of the judges. The solution belongs rather to the stategman than to the scien-
tific theorist, though the latter may usefully remind the former how much of the
questicn belongs to the region of law and how much to that of morality.

Ag t0 the rights and duties of th+ husband and wife in respect of each other
and of the children of the marriage, one main consideration underlies all the rest;
thet is, the attitude of preponderance or of equality which the husband and wife
shall assame in respect of one another. The matter indeed, is closely connected
with the larger one as to the legal relations of men and women throughout the
community in respect of ownership, industrial and professional occupations: and
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political rights. The principles upoa which these legalerelations in all States
are or may be determined may conveniently be considered in this place.

1t is admitted by reasonable disputants on both sides of the controversy
with respect to the relative legal claims of men and women that, whatever may
be the case in primitive times before the foundation of the true State, the whole
tendency of civilization is to place man or woman, for all pﬁrposes of moral
and social advantage, on an exactly equal footing. The excessive division of
labour, the diffusion of education, the prevalent doctrines of personal liberty and
of the digrity of the human being, as well as the vicissitudes of wealth and
poverty, all tend to reuder impossible a condition of society in which all men
have fixed and permanent advantages, physical, moral, and social, over all women,
Thix is go trangparent, that the argument in favour of different laws for men and
for women, based upon any imagined inferiority of position or of moral claim on
the part of women, is now nearly deserted in favour of one far more plausible
and far better adapted to the actual facts of modern society.

It is said that though there is no imaginable inequality between men and
women in respect either of moral dignity or of, legal claim, yet the differences
between men and women are so wide-reachirg and radical, that all hope of
assimilation of laws affeoting the two must be delusive, as any attempted assimi.
lation could only be pernicious The premises of this argument would appear
to be true though not wholly in the way implied by the arguers, but the conolus
sion baged upon them certainly does not properly follow, J

To one casting an eye on the continuous history of a political society the
following is the sort of panorama that would be exhibited in the matter now
under consideration.

The first stage of society would exhibit women as being of little aceount,
except for their obvious services in contributing to maintain the existenge of
the society, and in ministering to the physical needs of the men whose prowess
in the field defends the nasoent rociety againat its aseailants.

The second stage would exhibit men and women co-operating together in
providing'for the neocessitics of the whole community, the strength and prowess of
the men being of little more account and little more in demand than the patience
and acuteness of vision found among the women. Nevertheless, the memory of the
former stage would not have faded away, while the actual and necessary peculia-
rity of some part of the duties and occupatious of many women would tend to
prop up the notion that women existed, not as integral elements of the . .wholo
gociety, but as subordinate ministera to the well being of men.

A third stage of society, however, presents a new scene, The idea has gained
ground that the life and suceess of the whole community depend neither upom
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an equality in its intégral elements nor ‘upon the subordination of some to
the rest. This idea expresses itsclf in a variety of forms in the case of men,
All permanent restriotions which have hampered the development of individual
men are gradaally abolished as anachronisms. Political rights, once the
privileges of a few, become the common inheritance of all. Monopolies are
discarded, and (he only obstacles to general emancipation and free self-
enrichment which remain are those held to be implied in the constitution of
society itself, and are not the creation of thcories of natural inequalitics
between man aud man,

But the vitality of the same idea is found to extend itself to women' in
their relation to men. Here too there may be, and are, differences fixed by
nature, and which laws can neither m ke nor change. On inquiry, however, it is
found that laws have -been made not mercly to maintain these differences (for
if the differences were natural and immutable they neeled no such factitious
support), but to aggravate and to extend them, 1t becomes obvious that women
have suffered even more than men from the domivation of monopolics, exclusive
theories, and tyrannical usurpation.

The true differences between nien and women sre indaced more marked and
peouliar that thole between men ani men, and advantage has been taken of
this to exaggerate all the evils whioch inequality has iaflicted on men, But if
the usurpation has been grossers the social loss to the State has beeu greater.
It is these very differences which, when properly developed, become the source
of all the fine reactions and reciprooal emotions which supply the main energy
of the State’s life. These differences oan only be expressed in their full natural
strength and exuberance under conditionk of perfect freedom. Any attempb
to force is as vicious as an attempt to cramp ; and, in fact: the one has the same
result as the other.

It thus comes about that, if modern States are to proceed to the next onward
stage, the differences between men and women, whatcver their kind and amount,
must be left to exhibit themselves spontancously, without being fostered, and
so thwarted by igaorant legislators. The same course of legislation must be
pursued with respect to the abolition of legal distinctions between :men and
women as between men and men, This is not a question of polioy: but of
more! necessity, and ib will sooner or later be recognized fo be so.

The second class of problems which it was said lie before the legislator with
respett to the maintenance of the family group, is that concerned with the
extent,of that group. The problem, is at this day a far easier one than in past
times owing to the operation of the clase of facts which have just been adverted
to, In England and in the United States marriage, divorce, and guardianship
arc the only topics with which law, as supporting the integrity of the family
growp, is concerned. Bub iu ancient Rome and to a certain extent, in the
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continental countries which haved based there laws on the Roman and the Canon
law, the ‘¢ family’’ appears as at small society, every membar of which has his
place assigned by law, and his righgs and dutiesin resyect of every other member,
carefully deteimined.

In the Roman law, again the slave, was ulso a member of the family group,
and, in fact, the natural conception of the family, as based upon marriage and
blood relationship, gave place, for a time, to a secondary conception of the family,
according to Which the ohildren of the married persons teased to belong to
the family by ‘‘emancipation” and the children of other persone became
wembers of the family by * adoption,”

The history of these usages is a curious illustration of the dominion that
lezal conceptions can obtain over even the most fixed and powerful ot all
associatione of thought ; while the gradual decline of them, first nnder the juris-
diction of the preetors, and then, under the legislation of the emperors, points
out how enduring is the conception of the natural family, as the integral group
out of which the State grows, even in the, face of the dominant conceptions of
law. The * Patria Potestas” in Roman law: surviving to some extent on the
continent at this day, affords a striking instance of the energy with which the
main forces of the Stalte may be converted to doing no more than supporb the
harmony and integrity of the family group.

The third class of problems before the lawgiver, in reterence to the
bearing of law upon the maintenance of the elementary groups of which the
Btate, a8 an entirely, consists, concerns the permissible amount of political
interference with the individual persons composing the several groups. It ix
only in very primitive society that the head of the family, as representing
every member of its is the only person known to the law, whether as owner, or
contractor, or as solely responsible for the wrongful acts of those under his
sontrol,

Amos —Science of Law,—pp. 123 to 130,
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The peculiar dangers to which the institution of these 80 called *‘ endow-
ments” is exposed,are of the following kind, In the first place, though the main
objects on behalf of which the wealth of one generation may be beneficially
applied to the use of future generations may be easily described uncer the
general heading of unavoidable accident, remediable or even irremediable
disease—bodily or mental —and education ; yet, even within such geneial termrs,
there is large room left for the play of mere eccentric disposition. To confine
strictly the class of permissible endowments within any language capable
of being comprised in the terms of a law would seem to be almost imp&ssible.

Bome writers have urged the political expediency of allowing the
largest conceivable to settlers and testators in the matter of the objects to
which they wish their accumulated wealth to be devoted, provided that at
some futute time, however distant, the wealth either lapse refresh into the
treasury of the State, or be divtzr‘ted to objects approved as beneficial by the
supreme political authority of the day. The question is wholly one of com-
parative expediency, and the answer to it for any particular country must
depend upon the motives Which in that country seem to be the most favourable
to the accumulation of wealth, when considered in the light of the necessary
in convenience flowing from the arrest of thé circulation in land and money,
wblch is the necessary result of endowmentg It is probable that a secnrity that
thexr funds will be wisely employed, in all future time, in accordance with
the demands of that time, will stimulate to make gifts to charitable objects
quite as many persons as will be deterred by a knowledge that their own
delfgn may hereafter be reconstructed,

Secondly, another difficulty is experienced in regulating endowments by
law on the ground that while, at every moment, the administration of the funds
must be regulated by definite persons, the nomination of these persoms is a
matter demanding a peculiar degree of discretion, and their constant s‘upervision

equally calls for the most unresting vigilanoe, (

In the case of the innumerable endowments which the superstition or well.
meant egoentrioity of past ages have handed on as perplexing heir looms to
succeedirg ages the making and regulatmg nomioations to trusteeships with
the requisite amount of circumspactiom and the control of the conduct of
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trustees, in’ every oase involves a‘n omnipresence and omniscience op the part
of the administrators of law which clearly canno§ be looked for, The mode
in which thig sort of difficulty 18 endbuntered in Englar¥ is by the appointment
of temporary or even permanent commissions, with power to investigate the
circumstances of certain olasses of endowed obarities; and either simply to
report upon the msnner in which the funds are administered with a view to
legislative reform, or to take the management of them to some cxtent into their
own hands, with such aid from the legislature as they may from time to time
receive or require, '

But such devices are very desultory in their operation, and even the most
inquisitorial of commissions seldom succeed in touching more than the more
important and conspicuous classes of endowments ; while, even as to these,
the remedy afforded is, without incessant aid from the legislature, only
momentory, if not wholly inefficacious. The only true remedy for the difficul-
ties experienced by law in the process of making endowments subserve the
general interests of the State, and not conflict with those interests, is to ascer-
tain clearly the true principles upon which alone the privilege of diverting for
ever the general wealth of the community to special ends dictated by the
ocaprice or even paesion of private persons canbe permitted; and then to provide
feirlessly for the gradual suppression or reform of all existing endowments
not in conformity,with these principles.

Much difference of opinion, indeed, may exist as to the exact nature of
these principles, as with respect to the expediency of admitting an ingefinite
latitude to the fancy or the seemingly irrational prejudices of Donors; or
of importing into the mode of afplying them variations which reproduce in
no sense the original conception of those donors, But no difference of
opinion can exist as to the inexpediency of letting the funds be wasted or
applied to objeots which universal experience has condemned as pernicious
and destructive to the Statc; and even atill less can exist as to the vigi-
lance that must be exertel to provide against the fraid and incompetence
of those in whoee bands the funds may from time to time be vested,

Amos—Sicence of Law—pp 138 to 140.
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The purpose of the Law of Contract isto impirt stability and security
to ocertain temporary relavionships with one another which mea spontaneously
frame for themselves. The relationship betweeun two contractors differs from
the relationship of family life in the spontauneity which criginates it, and in
the freedom which the parties enjoy for the purpose cither of describing and
modifying its terms or of annulling it altogether, Thus the es<ential quality
of the relatiouship implied in Contract is frecdom in respect of its original
creation ; in respect of the description of its nature and of its terms ; and in
respect of the mode and period of its conclusion The 1cal policy which diec-
tates a law of contract is that of giving the same reality and consistency to
the groups which evolve themselves through the play of social and economic
life as primitive law gives, in the mauner already described, to those groups,
of whick the gradual formation is the indispensable condition precedent to
the very existence of national life,

Amis~=Sgienge of Law—p. 190,
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rhere are, indecd, two distinct aspects in which the relation of principal.
and agent figures in the lan of contract. There is first the contraot of agency,
whicl is nearly the same as the Roman mandatum, the object of which is to
enable one person to repose eonfidence in the management of his affairs by
another., In the ordinary business of life, and still more in the conduct of
complicated commercial concerns, ospeciully such as have offshoots in other
countrics, the convenience and necessity of such personal representation are
sufficiently obvious. Liko other contracts, this one may either be created by
express language, written or spoken, or may have to be presumed from the
acts of the partics (such-as ratification of acts previously done) and from sur-
ronnding cireumstances. Ip some cases the importance of guarding against
abuses of frauds in this sort of aubstitution of persousis so great that law
demands compliance with special forms ir nominating an agent for certain
purposes, as for appuinting a procurator or cognitor at Rome and granting a
« power of attorney’’ in England.

The other aspect in which Agency appears in contract law arises out of
the previous one, and relates to tho eapacity and power of an agent, when duly
appointed, to make contracts on hchalf of his principal. This belongs to the
more general questinn as to the number and kind of legal purposes for which
reprecentation (per runtium in Roman law) is admissible and what are the
legal consequences to all the parties, conceivably interested, of such representa-
tion. The making of contracts is always held to be one of the purpnses to
which representation can extend. [n this way the fact of agency first gives
rise to a countract of agency between the principal and the agent ; and, secondly,
if the purpose of the agency is that of making contraocts on behalf of the prinei-
pal, that fact may qualify the liabilities arising under the contract presumedly
made be.ween the prinoipal and third persons,

Perhaps the most remarkable of all applications of contract to diminishs
the uncertainty due to the precariousness of human life and to the prevalent
liability to accidents of all sorts, by which calculation is baffled ana order of
general existence disturbed, is the invention of contracts of Assurar~e, These,
in modern societys take a large number of forms, according as the chances
of death, fire, shipwreok, storma or other disastersr not to be foreseen yet not
wholly to be avoided, seem to call for them,
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There is, in truth, somothmg of a gamblmgt or speculative element in thig
olass of contracts, as the insurer foresecs only an indefinite liability to ocertain
classes of accidents, He may be fortunate enough to escape altogether, or he
may be unfortunate enough to meet with more accidents than one, or with more
calamitous accidents than the average. A vast number of other insurers are in
the same position, The object of the contract is to provide a machinery for
making such joint and regular contributions that a fund may be available to
compensate any one upon whom an ocoasional disaster, of the kind insured
against, may fall

Thus far all that is speculativelin the matter is so only to the trifling extent
that each contributor pays in proportion to what he takes to be the value of his
chance of needing to resort to the joint fund for reparation of loss. But the
form these ocontracts tauke is not usually that of a contract between the insurere
alone, These persons are generally too numerous, too scatterel, and too isolated
to be able to dispense with a mediator in the character of a person, or company
of persons, whose function it is to negociate the transaction; and»in the course
of doing 80s to remunerate themselves for their trouble and risk by s curing that, at
all events, more money shall be paid into the fund by contributors than isipaid
out to repair losses. ‘ ’

It is the * assuran ce-company” which contracts with each of the insurers:
and the terms at which the periodical payments or ¢ premium ” are adjusted are
always fixed on such a scale that the company must in no oase lose ; must, if
the losses'equal the average, gain ; and may, if the losses be less than the average,
gain largely, This is really a “ gaming” contraot, that is one which, like a
lobiery, ensures certain gain to some of the p:a.rties to ity and ocertain, though
indefinite, loss to others. Such contracts are generally discouraged by the policy
of the most advanced modern States as tending to keep up a feverish spirit of
gambling and to make the ignorant and poor the principal victims The obvious
advantage of assurance contracts and the spirit of general providence they tend
to cultivate at once lift them out of the fisld of all such criticism,

Amos—Boience of Law —nn 224 ta 227.



APPENDIX 17-G.

e

Assuring, then, that the prisoner is brought to trial in d’ne conrse of law,
the next question that presents itself is as to the mode of trial which is conducive
in the highest degree to the vindication of innocence and the exposure of guilt.
At this point one great institution which has prevailed most extensively in
England, though it is now being copied by many of the European States, that

of trial by jury, as applied in criminal procedure, claims attention.

The institution of trial by jury and the reason of its universal popularity
would seem to have a close connection with what has already been pointed out
a8 the moral element which is so conspicuousin the analysis of the most common
legal crimes, The estimation of this moral.element is somehow felt to be more
satisfactory entrusted to a bodyvof ordinary .persons without any predisposition
to adopt artificial distinctions, and without any technical training, then to a
judge whose professional habits of thought might induce him to leave out of
account some of the rougher elements of moral judgment which are the basis
of action in common life. Furthermore, there is no doubt a scarcely conscioys
sentiment that the solemn act of awarding punishment demands the acquiescence
of a representative body of the people as a whole ; and that the jury, however

casually chosen, forms such a representative body.

Theso explanations of the popular attachment to jurytrial are wholly in.
dependent of the more obvious reasons for introducing and adhering to it as the
best possible corrective to such influences as, even in the best organized systeras
of administration, the executive may still contrive to exert over the judicial
bench., The questions as to the number of persons required to constituto a jury
and as to the nnmber of the jurymen required to assent to a verdict, are questions
rather of calculable convenience than of folitical principle. A larger’humber,
however, may well be required to constitutea jury for trying the heavier crimes;

and, instead of requiring unanimity, the consent of some large number, short of
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all, would meem rather expedient in order to provide against the occasional
presence of excessive prejudice, ignorance, or frrationality.

The fact already nUticed that trial by jury supplies a popular and not
unsuitable mode of estimating the moral eloment that enters into criminality
also discloses the source of a serious difficulty which attends that form of trial.
In any case that presents itself, the complete judicial investigation resolves
itself into two parts which are always quite distinct from one another, though
they may be blended in procedure ; or, from its comparatively insignificant

importance in any given case, one part may occasionally seem lost in the other,

Amos—Science of Law=—pp, 266 to 268,
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Ifa criminal law is wisely constructed, and based upon the needs of the
whole community, and not upon the arbitrary and tyrannical prejudices of
a olase, general obedience to that law is the first and highest requisite of
political existence. Want of general obedience implies approaching social
dissolution. Universal disobedience implies that the State no longer exists.
Thus the question of ‘the reformation of any number of individual offenders
is out of all proportion insignificant as compared with that of securing general
obedience to law. The two cannot even be put in scales over against one

'
another. They are incommensurable quantit’ss.

Assuming then, that the first object to be kept in view is that of securing
general obedience to law, it remuins to be seen how punishments can best be
chosen and measured in order to achieve this end, it not being forgotten that,
in selecting between two kinds or legrees of punishment, equally efficacions

otherwise, that is to be preferred which is least incompatible with the moral

reformation of the culprit.

]
. . . . -
Criminal punishments may operate in the prevention of crimes in three

distinct ways. Some punishments, as those of death, transportation, and im-

prisonmgnt, by removing the offender temporarily or permanently from the
midst of the society, to that extent forcibly prevent hiin from repeating his
crime. The mutilation of those members which have been the instrument of

committtng criines had a like effect, when such punishments were in use.
R

All punishments, again, quite apart from their actual quality oxt.degree
of severity, serve to mark in a distinct and public way the trinmph of society
over ghe devives or mischievous violence of & recalcitrant citizen. The actual
infliction of the p'unishment re-establishes, as it were, the violated order, It

reasserts in emphatic termns outraged authority. It proves decisivelythe
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weakness and purility of guilt when brought into conflict with the mighty
force, moral and pliysical, of the whole State. It is to be noticed that the
success of this sort of operation must wholly depend upon the certainty of

convictions and the rarity of misadventures in the administration of justice.

It happens, however, fortunately for mankind, that the lighter the punish-
ment the more infallible is the process of convicting the guilt and of liberating
the innocent. When the punishments arc severe, or any attempt is made to
assimilate, by a spurious and sost misleading form of calculation, the suﬂ:'eri‘ng
they cause with the hypothctical suflering resulting from the crime, convic-
tions become proportionately irregular and uncertain. The attention of the
tribunal (especially when it is a popular one) is unconsciouely diverted from
the consideration of evidence—a subject quite enough to occupy the whole
mind—and is directed to the penal consequences of an adverse decision. Thus,
in cases wherc the panishment is either very severe, or, under the circumstances
of the paiticular case, wholly disproportioned to the moral guilt, and yet is
inflexibly fixed, every shred of favonrable testimony is laid hold of with the
utmost possible zeal, and the prisoner is acquitted, not because it is believed
he is inaocent, but becuause it is too painful to encounter in thought the pos-
sibility of his punishment. Such an exireme crisis is not of course of very
fx'equent occurrence ; but so fur as punishments are vindictive in their aspect,
harsh in their quality, and admitting of no discretionary graduation by the
judge,‘to that extent verdicts ars likely to be determined at least as much by

the promptings of sympathy as by the weight of evidence.

It may be looked for, at no distant day, that the whole vindictive theory
of punishments, and the use of harsh and cruel pnnishments, shall bave wholly
vanished from the criminal code of every civilized State. It is a change

which, no doubt, cannot be introduced all at once,’ but must be gradually
approxitnated to.  The increasingly nnmerous and humane advocates of reforma-
tory moyements will contribute mucliin this direction, though too often with un

imperfect apprehension of all the ends in view,

The third mode in which criminal punishments operate is the coarsest and

"least worthly one, as appealing to the lowest and most cowardly feelings of man’s
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natare, It is that mode, however,.which seems to many superficial legislators,
the only one worthy to be taken into account. The mode is that of inflicting the
exact amount of physical suffering which it is believed is sufficient to counter-
poise the pleasure sought by the commission of the crime. Any such affected
balance of a good and an evil must be cxtremely delusive ;efirst, because any
one contemplating the commission of a crime unconsciously takes into account
not only the actual punishment, but also the certainty of the punishment follow-
iag the crime, and the date at which, if at all, it will follow ; secondly, the
woment of temptation to commit a crime is seldom, and least of all in the case

of the worst educated people, the moment of the wmost discreet calculation.

Amos—=Science of Law—pp. 280 to 283.
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The subject of “ costs,” that is, of who is to pay the expenses of the trial,
is one of far greater magnitude and moment than perhaps, at the first glance, it
seems. The interests of three parties have to be considered—those of the plaintiff,
of the defendant, and of the State- It has been said by some, with much force,
that all the expenses of every trial should be borne by the State alone, because
it may be impnted to the shortcomings of the State that the law is 8o uncertain
a8 to admit of any doubt as to its meaning; and even where litigation is concerned
with the settlement of disputed faccs, the State, in conceding a right, is bound
to supply freely the means of protecting the right, and is not entitled to throw
its own burden upon either of the contending parties, whichever happens to be

in the wrong.

On the other hand, it is urged that the only possible mode of prohibiting
inceasant litigation of the most needless and vexations sort, is to make the party
who is proved to be in the wrong bear some of the expenses Which the State
incurs in setting its judicial machinery in motion. It may also be said that the
necessity of contributing to these expenses, in case of defeat, is at once a check
upon wrong-doing and an encouragement to amicable arrangement of controverted

claims,

The true objection, however, to this practice of throwing tihe expenses, or part
of them, on one or other of the suitors, is that it makes it far easier and safer for
a rich mun to go to law than for a poor man. It thus operates directly as an
encouragement to the rich to prey upor the poor, The institution of the English
County Courts where the costs are small, and the constant extension of their
jurisdiction, have been most important steps in the opposite direction in England.
It is probable that a greater simplification of procedure in the Superior Courts,

accompanied by a re-publication of the wholelaw on a readily comprehended basis
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of arrangement, and with the use ©f the utmost clearness of expression, would
(even if costs were no longer payable by either party) go a long way towards
bringing before those courts questiops which are now irgproperly and tyranni-

cally excluded, and towards largely reducing the number of those which are

now needlessly admitted.

Amos—Science of Law—pp. 816.317.
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A law of ownership has, for its immediate object, to ascertain the relations
of persons towards each other in respect of the possession or use ol things- The pos-
session or use is, in itself, & mere physical fact. The effect of a law of ownership
is to bring this possession or use under the control, as it were, of social reason ; to
determine under what conditions it shall or shall not be protected ; to name the
things in respect of which possession shall be recognized at all ; to define the
limits of time and space over which the possession shall be allowed to extend ;
and to ascertain the persons who, in respect of any given thing, at any given time,
shall be entitled to the possession or use of ib. When once the rightful possessor
is, in respect of a given thing: at a given time, ascertained, he has vested in him
legal rights against all other perscus whatsoever. The extent of these rights may
be small and limited, or be large and indcfinite ; and this, both in respect of the
time during which the rights have to last: and of the variety of the vses to which
the thing possessed may be turned. So, again, there may be a multitude of ways
which the law may select for denoting that these rights have become vested in a
partioular person, and the law may interfere to a greater or less extent with the
freedom of individual ohoice in recognizing a right of ownership as vesting in one

person rather than in another-

Thus the elements ina completely developed law of ownership may he arrang-
ed in some such way as the following :—First (1) of all, the things as to which
ownership is possible have to be determined. Secondly (2), the quaiity and
extent of the 7ights recognized by law have to be precisely deseribed, Thirdly (3),
the modes in which those rights become vested bave to be described and enumerat.

ed- These are the main essential parts of every law of ownership.

Amos - Science of Law=pp. 159.160.
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The Beience of Jurisprudence may be said, broadly, to deal with the necessary
and formal fscts expressed in the very structure of civil society, as that structure
is modified and controlled by the facts of oivil Government.and of the com.
stitution of human nature and the physical universe. This attempted description
needs some expansion, To ullege that jurisprudence is a Science is to say thab
it is concerned with certain sequenaces of facts which, within the limits of recorded
experience, are invariably the same for all times and places. As, however, the
sequences of facts in question are those due to the existence of Law—thab is, of
& body of commands formally published by-a Sovereign Political authority—tha
times and places in which those facts are found must be such as admit of tho
presence of Law. 1n other words, the Science of Jurisprudence deals with certain
sequences of facts invariably present at all times and in all opuptries not abso-.

lutely barbarous or without any kind of Govemament,
.

Now the existence of any kind of Government, even of the most inartificial
and primitive, involves the presence of Law just as much as Law involves that
of Government, Law and Government are born together, grow together, and
die together, Furthermore, the presence of Law implies the opposition jto each
other of two different sets of persons in the community. There are, first, those
who devise and impose the law ; there are, secondly, those to whom the law i‘s
addressed and whom the first set of persons punish in the event of the law being
disobeyed,, Now the relations of these iwo sets of persons to esch other admit
of infinite diversity, and, in faot, may travel through the whaole scale of State
Constitutions which have existed or may exist ou the face of the earth. Bat
when once this relation of lawgivers and law-receivers is created, and whatever .
be its nature, there are some sequences which are permanent and invariable.

For example, every law contemplates the possibility of an act of disobedience
to it, and every act of alleged disobedience to a law entails certain inevitable
conseqnenced, These conseq uences, implied as they are in the very meaning ot.
the terms Law and Government, as interpreted with reference to the aotual
ocondition of the human beings for Whose use they are provided, may be g.rmnged
as follows :—

1 .
.

(1) Allegation by the Lawgiver, or hia deputies the executive, that the
act complained of is an act specially forbidden by the Law, or that
it falls under the class of acts generally forbidden by the Lawse.
Chie involves Interpretation of the Law, with all the attendange
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distinctione as to the so-called Fourocs of Law, whether writtem or

unwritten, and the production of the requisite evidence as to the
nature of the act,

{2.) Allegation of moral responsibility in the offender, that is, the assertion
of his having known or having had imputed knowledge of the
exittence of the Law said to have been disebeyed, of his having
contemplated both the performance of the whole act and its im-
mediate consequences when he moved his muscles in such a way
as to bring it about, and of his having had the physical power 2>
to move his muscles or to abstain from moving them ; all this is
gathered up in the allegation of Intentional breach of the Law,

(3.) Adjudioation, more or less formal,

(4) Punishment in default of pardon at the hands of the Lawgiver, or the
making of a fresh Law productive of a like resuls.,

A Bystematic View of the Science of Jurisprudence,~—pp. 1 -3,
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Thus the fact of a Law of Ownership peremptorily involves the distinct
coutemplation of the following series of facts :—

(1.) Persons who own.
(2.) Things owned.

(3.) Events upon the happening of which the fact of ownership commences
or determines. (Title.)

(¢.) Qualification of fact of ownership as to time of commencement and mede
of exercise,

(5) Exercise of ownership, with or withoub actually recognised claim im
the person fo exercising it.

(POSSESSION,)

Each of these leading kinds of distinguishable matter in $he whole body of
vhe Law of Ownership involves still iner distinctions, which are quite as necessary
and universal as the broader and larger ones. Thus—-to take not more than one
instance : —

The things to be owned may be either—
Movable or immovable.
Perishable or imperishable.
Destructible or indestructible through use.
Divisible or indivisible.

Enjoyable at the same time only by one person, or by more than one
person, or by all persons equally or otherwise,

It is the noting and olassifying of such distinctions as these, treated as
essential sequences of fact following upon the more general fact of the mere
existence of & Law of Ownership, and wholly independent of the particular
regulations of which the whole body of that law may be accidentally compounded,
that constitutes the Science of Jurisprudence,

A Bystematic View of the Bcience of Jurisprudence,~pp, §-6,
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The Science of Jurisprudence has for its purport the noting and classifying of
all the sequences of fact brought about by the contact of the faot of Law with all
the other faots of human life, carried on as that life is in the midst of the actual

“and indestructible conditions of the physical world, It has thus been seen that,
however rudely and imperfectly constructed a legal system in any community
may chance to be, none the less does the operation of that system supply copious
materials for the cognisance of the Jurist. The simplest form of Government, and
the roughest principles of ownership, afford a number of invariable sequences
calling for exaot description and arrangement. But, as moral sentiments improve,
and intercourse between man and man for industrial and social purposes becomes
more frequent and complex, new kinds of law are constantly demanded, and, how-

‘ever tardily it may be in proportion to ‘the urgency of the demand, are gradually
supplied, Thereby new sequences, duc to the contact of these new laws with the
permanent or the more transient facts of human life, are again brought to light,
and the Science of Jurisprudence is constantly receiving a proportionate extension
and envichment. A Law of Entail, for instance, at once brings into view the
persons made capable by Law of creating the entail of the persons made
capable of benefiting by it snG of the land or other things with ‘respect
‘to which the capacity given by Law may be exercised. Further limitations
appear on the horizon as to the length of time during which the entail may
continue: a8 to the modes by whivch the period of its natural eflux may be restrict-
ed or extended, and of the casual events upon the happening of which its enduring
validity may be made to depend,

A Law of Bankruptey is a further instance of the mode in which the facts
with which the Science of Jurisprudence deals besome multiplied as ecivilisation
progresses. A law of this nature implies—(1) A distinction of * acts of bank-
ruptcy” from all other acts; (2.) A designation of what shall be the formal
modes of making a claim to participate in the assets, and what the prineiples of
distributing the assets among the rival claimants; and (3.) What shall be the
rights and duties of the bankrupt after his disoharge.

So, again, a Law of Divorce, when such a law comes to be enaocted, involves &
precise description of the acts or events which shall entitle the husbaid or wife
to olaim a divorce, and also an enunciation of the legal rights and duties of the
divoroed persons in respect of property owned or to be ownéd at any time by either
of them, and in respect of the nurture and education of and provision for the
children of the marriage. These cnrsory illustrations have been selected almost
at random $o make more unmistakably olear the truth that Jurisprudence isa
growing 8cience, in the sense that ‘the facts with which it deals are constantly
acoumulating as a more complicated social ¢ ondition is being brought about,

A Systematic View of the Sclence of Jurisprudence—pp. 9-10,
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DEvINITION :—The Soience of Jurisprudence deals with the facts drought to
light through tke opsration wypon the fact of Law (considered as such, and neither
as good nor bad) of all other facts Whatsoever, including among these other faots
the facts resulting in the creation, and ewpressing the historical and logical

vicissitudes of law itself.

It is quite impossible to contemplate Law as an isolated social phenomenon,
standing alone among -an indefinite number of other social phenomena. In mo
conceivable condition of mankind could it ever have stood alone, It is peculiarly
the product of every social force existing at any moment in the community ; it
reacts back upon the social forces as being in itself the most potent force of all,
Before a law attains its end through the processes of administration and intere
‘pretation it is directly qualified by every strong wave, and by all the mnultitudi-
nous weaker waves, of thought and feeling by which, for the time, the community
is swayed, The work of the jurist is the evaluation and classification of these
influences, so far as they react upon the pure fact of Law : it is not for him to
say what are the degres and mode of their operation at any particular epoch or
in any partienlar country, mor how some kinds of Law are practically affected
more than others. Buch investigations are relegated to the historian, the statis-
tician, the traveller, or the moral philosopher. The jurist supplies each of these
with the instruments for their investigations. He assists them in olearing the
field from all ircelevant mattér ; he warns them against confusing the influence
of what is partial and transitory with what is universal and everlasting ; he
teaches them how to lay hold, in Law itself, upon all that is essential to its very
nature, and to suspend for a time all moral and political judgments with respect
to ita justice, its expediency, or its capacity of attaining its ends,

A 8ystematic View of the Science of J urisprudence~—pp, 18-19,
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From the above analysis it would appear that all the phenomena of Law,
as they present themselves in a national society, may be distributed under
three main headz, including severally :—

(1) All the historical visissitndes attending the formal communication
of the will of the person or persons imposing the Law.

[Under this head will be treated such matters as the history of the
Growth of Law, the nature of its Sources, actual and possible modes of Legis-
lation, the need and the modes of Interpretation, so far as the facts implied in
the mention of any of these topics react upon the quality and operation of
Law itself.]

(2.) An enumeration of the essential contents of any single law viewed
as a commnand proceeding from a competent authority and
purporting to contrul the acts of persons in the community.

[Under this head a precise meaning is attached to such terms as “person,”
tgots,” “commands,” “control” and * political community.” It is noted that
variationsin the meanings of these terms are brought about in two ways : first,
by a ch‘ange, due to national development, in the facts denoted by them, to 8
general recognition of which change a publiz appeal is made; secondly, by
an arbitrary extention or restriction effected in the technical use of the term
for merely logical purposes. Both these kinds of variations have a like
effect on the operation of Law at the moment at which, in the course of
act:ml‘.y administering it, the question ariges whether an alleged command is
or is not a true law.]

(3.) The logical arrangement or classification of all the particular and
accidental materials of which all possible systems of Law are
composed.

(

[It has already been seen in what ways, among others, such a classi-
fication can be attempted. The founders of each System of Law, and each
scientific jurist, have hitherto contemplated a different arrangement, It has
been sug-yested above that the mos. conyonient mode to adopt is the one
which serves the double purpose of starting directly from the complete de-
finiton of Law, and of keeping constantly in view the social purpose which
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all law making, whether spontaneoné or systematic, is intended to subserve.
The immediate end of every law is to control the acts of persons; hence no
simpler or more natural mode of distributing the materials of all possible
legal systems can be arrived at than that of investigating the distinctive
character of all the aots falling under the possible control of the legislator.
These acts—ibt has been seen—have generally a more direct bearing on some
personlor persons affected by them, than on others. Furthermore, they affect
the person who is the immediate object of them either with or without the in-
terposition of a thing or detached portion of the material world. Hence the
quality of the persons directly affected affords one basis of classification and
the fact of the interposition or non-interposition of a thing between the agent and
the person directly affected by the act affords another.]

A Systematic View of the Science of Jurisprudence - pp. 27 to 29,
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The Science of Jurisprudence has for its purpose the investigation of all:
the possible modes in which the operation of Law is qualified by the existence-
of all the other facts which belong to the material or the moral universe. This
general description of the territory occupied by the present Science was
assumed in the last chapter with the view of enforcing the plenary recognition
of all those faots before attempting to ascertain in detail their bearing upon
the fact of Law, It was also desirable to warn the juridical student that th
fact of Law is so intimately interwoven in the way of cause and effect with
the most apparently alien regions of human life and interest, that nothing
can save him from endless embarrassments and practical errors but a clear
mapping out, at the very threshold of the enquiry, of the provinces of the
several Sciences which border on tks Science of Jurisprudence. It is not, indeed,
all the facts comprehended in Fnysical, Psychological, Ethical, and Politieal
gcience that bear upon the fact of Law, or, at least, that can be obviously and
immediately shown to do so. But the facts of those Sciences which do so
bear upon the fact of Law cannot be understood, or separated from that upon
which they operate, without & mastery of the facts as forming parts of organic

wholes.

The purpose of the present chapter is to look at the Science of Jurisprud-
ence on the inside, as it were, rather than on the outside ; to see of what facts
it .akes cognisance, rather than to expel and keep at a distance those which
do not concern it, of course in.doing the first part of the work,—that of pointing
out how far all other Sciences are-distinguishable from that of Jurisprudence,—
the second part, treating of the facts which alone are relevant to that Science,
has been implicitly involved, However, by way of introduction to the detailed
analysis which will form the bulk of this treatise, what has been hitherto
suggested only implicitly must now be described with all possible explicitness.

There are two broad and universal aspects in which the fact of Law
presents itself. There is, first, its historical generation as a pelitical or ethical
phenorr ynon, 8o far as Law has grorvn up in the midst of a people as the
formal expression of the immutable order which invariably oharacterises a
National Bociety in every one of its stages, There ars, again, its formal modi.
fioations, whether as exhibited in the degrees of facility with which it attains
its practical purpose, or in the several and different kinds of subject-matter

with whieh it, from time to time, affects to desl,
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The actual System of Law, then, in any National Society whatever,
must needs surreuder itself to an analysis attempting to distinguish these
different features. In each such ® Society the fact 3f Law has originated
in and through a distinct procese of generation admitting of being brought to
the light of day by historical, logical, psychological, or purely physical me-
thods of investigation. In each such society, again, and at any given epoch,
the system of Positive Law then and there existing admits of more or less
exact and elaborate distribution into compartments in view of 'the various pur-
poses the system bas to serve, that is, according to the various kinds of acts
it affects to control, The system, moreover, effects those purposes with dif-
ferent degrees of precision according to the special modes in which it bappens
to be published to the people, and to tho logical instrumentality ready to the
hands of those whose function it is to interpret and administer the system.

Applying, then, this analytical process to any particular system of Law at
any particular epoch, the results will fall under the following heads :—

(1) Gecneral account of the historical and logical genesis of the faot of
Law as appearing in the midst of the National Society in question.

(2.) A classified exhibition ol all the actual laws composing the system ;
such classiication being instituted cither on the basis of the vary-
ing nature of the scts the laws affect to control, or upon some

other basis, .

(3.) An enumeration of the several material modes through which the
whole Systera of Law is published to the people, and of the 1ogica'l
provisions actually in use for the purpose of securing an accurate
Interpretation of the Law,

Now it is by lifting this process out «f its narrow and partial applicdtion to
a particular System of Law at a particular epooh into its universal application to
all Bystems of Law whatsoever at all epochs that the work of the Jurist consists,
1t is by, & process of rigid induction, founded on the particular examination of
a variety of Legal Systems, as well as on the premiscs supplied by a number of
related Sciences, that the jurist finally obtains his great skolcton grammar of Law
into which tbe flesh, blood, arteries, veins, and nerves of every fresh System of"
Law must ncoessarily adapt themsclves, He will so have ready to his hand an
universal standard by which to tust the formal and material completeness, the effici-
ency and the ‘* elegancy,” of every System of Law which happens to come under his
notice ; and» furthermore, to pave the way for that closer approximation, in form
at least, between the Legal Systems of different nations on which a more frequent
social and commercial intercourse, as well a8 a greater intimaoy in public relations

between those nations, hangs snspended,
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The critioal stage, then, in the construction of a Science of Jurisprudence is
that of generalisation from the particular results obtained as above. Out of all
the results which are prcsented by an indefinite number of particular systems and
of particular epochs, those results have to be selected which are equally true for all

systems and for all epochs. Thus the results selected will be more multifarious

than those given by the cxamination of any one system by itself, but far less
so and far simpler than the aggregate amount of the resanlts obtainable by the
examination of . number of systemsin succession. The process of generalisa-
tion is especially simplified by a method similar to that in use in philological
studies ; that of evaluating separately the essentially fixed clements and the
principles of variation in the number and nature of those elements. In this way
the whole process by which the materials of the Science of Jurisprudence are
finally brought into view may be regarded as of a two-fold nature, that is, at
once statical and dynamical. The statical view determines what are the perm-
nent and univerral elemeonts distribute1 as above, which charactorise the fact oa
Law, wherever existing and at whatever time. The dynamical view determines
the nature, direotion, and rate of change introduced into those elements, both-
through the mere passage of time and through an enlargement of the purely Na

tional conception in respect of space.

Thus, on the completion both!%2f the statical and the dynamical process, a
true ard finished system of jurisprudence might distributed be into the following

departments:--

I. A description of the original fact of Law in iteelf, an account of the hise
torical and logical genesis of that fact, and an explanation of all the leading
terms essentially involved in the meaning of the term ‘* Law."”

Il. An investigation of all the possible Sources of Law (or immediate
modes by which actual laws aro or may be created), and of the process of Ix-
terpretation as severally modifying the operation and nature of Law,

II1. A classificatory arrangement of the contents of all possible systems
of Positive Law, whether on the basis of —(1) the social purposes Law is destined
to serve ; or (2) the particular benefits to private persons it affects to communi-
cate; or (8) the acts of private persons it affects to econtrol ; or upon some other
basis. These several bases, namely, that ascording to the political objeot of laws,
that according to Rights, and that according to Duties, may he combined in the
same systems of arrangement, one leading the way, and the remaining two subordi-
nating themselves to the dominant one. '

IV, An investigation of theorieg of variation im the quality, number» and
mutua; relations of all the above elements,- whether such variation operates in

time or in space,

A Systematic View of the Science of Jurisprudence—pp. 40 to 44.
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At the commencement of this Treatise an almost excessive amount of care
was taken to fix with precision the true import of the phrase “Seience of
Jurisprndenoce.” It was shown at once that isuch a Science Exists and what its
contents are. It may be serviceable in this place, indirect. relation to the wanta
and difficulties of the Legal Student, to criticise the extremsly loose way in which
tpe Term * Jurisprudence” is commonly employed,

The Term ‘‘Jurisprudence,” in the present State of English Scientifie
Terminology, suggests, even to the Professional Lawyers, ideas posscssing every
degree of laxity and indeterminateness. To some the Term * Jurisprudence”
conveys no morc precise meaning than what. may be described as ‘‘ everything
that has to do with the Law of a Nation,or ‘perhaps’ any other, if there
be any other, kind of Law.” To others, the Term means the ¢ Philosophy ™
of Positive Law; an expression consecrated indeed by Mr. Austin, but which
throws enquirer back on the true importof the Term ¢ Philosophy,” and so
into onc of the most intricate and hopeloss questions of Nomenclature that
has ever divided the world of Thinkers into an indefinite number of mutually
repulsive atoms. To others, again, the Term ‘¢ Jurisprudence '’ means nothing more
than the process of comparing at leisure the Positive Law of different Countrice
without having any distinct purpose in instituting the comparison. Or, again, the
Term seems to be almost synonymous with  Legislation,” and to mean ths process
of discovering the best Laws to Make, and also the best way of Publishing them
in Formal Languago so as to sccure them most effectunlly againsta 1l chances °f
erroneons Interpretation, Lastly, the Term “ Jurisprudence” means, for many
serious minds, the intellectual proeess of ascertaining the lace that the Phenome-
non of Law holds in the constitution of Human Society and in the Development of
the uman Race. In this use of the Term the History of Law, Ancient and Modern,
the Facts attending the Growth of International Law, the Usages of Barbarians,
and the recorded aspirations of Utopists, are held to be the legitimate or the
only appropriate matters of interest for the Professional Jurist. The most con-
sistently employed meaning of all is that which is scarcely known in England,
though familiar enough to a French ear, according to which it implies the finer
shades of Intcrpretation of a well-acknowledged Rule of Law which are gradually
developed in t'he course of the actnal Administration of Law in Courts of .Justice.

Such being the flux and plasticity of t'he luckless Term ¢ {urispr;denoe, "
it oannot be surprising if the young Finglish Student approactes the Seience of
Jurisprudence with somewhat of a quivering heart and trembling gaite He
knows not where he is going and is not quite sure whether he is going, or wanting
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to go, any where, He thirsts for something broader, deepers more indestructible
than anything he can find in Tex-books of English Law or in the successive
mo lifications in the substance of Law itsclf.” Hc hears of * Jurisprudence'” and
he has a dim bope that what he is in search of may perchance be there. He draws
near, and in the place of a scicnce, or a systcmatic exhibition of what is universal
and everlasting, he is often enough regaled with nothing more satisfying than
the story of incessant Change. the dreary register of meaningless variety, the loose
guesses of Politician and Moralists, the reckless verbiage of those who havestudied
just Law enough to confuse the spontaneous workings of their Conscicnces and
vet who affect just scusitivoness enough of Uonsgeience to interfere with their

unflineching Inter pretation of a single Law.

It is suflicient hero, in relation to this prevalent confusion of Thonght or
variety of Iixpression, to recur to the definition or Explanation of the Seicnce
of Jurisprudenco given in the first Chapter of this Work, and which has been con-

sistently adhered to throughout, ¢ The Science of Junsprudence deals with the

facts brought to lizht through the operation upon the Facts of Law (considered
as suchs and neither as good nor bad) of all other facts whatsoever—ineluding
among these othor facts those vesulting in the creation and expressing the His-

torical and Logical vicigsitudes, of Taw itself.”

A Systematic View of the Scienee of Jurisprudence—pp, 6§07 to 509.
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