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CHAPTER I

CONCERNING THE MATRIMONIAL RELIEFS
AVAILABLE

Dissolution of marriage; Presumption of Death and Dissolution of
Marriage ; Fudicial Separation ; Nullity of Marriage ; Restitution of
Conjugal Rights ; Damages.

Tue crRANT R refusal of relief from the bonds of marriage is
within the jurisdiction of the Probate, Divorce and Admiralty
Division of the High Court of Justice. An inferior concurrent
jurisdiction is also vested in magistrates’ courts, but this is
limited to the granting of separation orders and the making of
maintenance orders in certain well-defined cases.

Whatever form of matrimonial relief is required of the
Divorce Division, application must be made for it by petition.
This procedure is a relic of the days when there was no statute
law regulating the relief that could be granted to persons who
were unhappily married. It was not then a matter of law, but
one of the discretion of the King, or of the ecclesiastical judges
appointed by him. The approach therefore had to be humble,
and then, as now, took the form of a “Humble Petition”.

Today, the requirements to found an application in a matri-
monial matter are regulated by statute law. If these requirements
be fulfilled, relief is granted as of right, unless matters arise in the
course of the proceedings which call for the exercise of a dis-
cretion that is vested in the judge by the statutes. The form and
essentials of a petition and of the subsequent procedure are
governed by rules made under the authority of the statutes.!

Whether a suit be defended or undefended, the same measure
of proof of the facts alleged is required. The only difference
between an undefended and a defended suit is that in the former,
the proceedings are confined to an examination of the petitioner
and witnesses by the counsel for the petitioner, whereas in the
latter, all the parties and their witnesses are examined and cross-
examined on the evidence they give, by the counsel representing
each of the parties. There can be no judgment in default of
defence, and the charges made must be proved beyond reasonable
doubt. Itis in this that the vital difference between a matrimonial

1 Matrimonial Causes Rules, 1944.
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cause and a civil action arises. In a civil action, default in entering
appearance and in filing a defence, is taken as an admission of
the truth of the charge or claim made. Judgment is consequently
given for the plaintiff without further proof. If this were allowed
in a matrimonial suit, it would open wide the door to collusive
actions, and to the suppression of the true facts of the difficulties
of a marriage, especially in cases where both parties to the
marriage are anxious and desirous for relief. The Divorce Court,
therefore, will not accept default in the entry of appearance and
in making answer to the charges in the petition, as an admission
of their truth. It demands and obtains strict proof in open court
of those matters.

The form of relief that may be granted by the Divorce Court
is dependent upon the nature of the offences charged and the
extent of relief from the bonds of marriage that the petitioner
desires. The jurisdiction of the court to grant relief is dependent
upon its nature, being sometimes dependent upon the domicile of
the parties, sometimes on their place of residence, and even some-
times upon the country in which the marriage was celebrated.
Particular regard must be had to these facts in relation to the form
of relief that is sought, for the first thing to be established is that
the court has jurisdiction to determine the matters in question.

Nature of relief available

As determined by the facts of the case, and the desire of the
petitioner, a spouse may ask for any one of the following forms
of relief,—that the marriage be completely dissolved; that the
parties to the marriage live separate and apart from each other;
that the marriage be declared to be a nullity, that is to say, that
there was not, and never had been a valid marriage subsisting;
that a party to a marriage who has deserted the other, shall
return and cohabit with that other; that a wife’s paramour be
ordered to pay damages to her husband in respect of the
adultery committed. The purpose of each of these remedies and
the evidence that must be adduced to obtain them, differ very
materially. They must therefore be dealt with separately.

DISSOLUTION OF MARRIAGE

Dissolution of marriage is commonly called divorce, and has
the effect of completely bringing to an end the contract of
marriage. The old ecclesiastical lawyers used to call it by the
vivid term ‘“‘divorce a vinculo matrimonii”’, meaning thereby a
breaking of the chains of marriage.

14



Domicile

To qualify for divorce in England or Wales, the parties must
be domiciled in one of those countries at the time of the com-
mencement of the proceedings for divorce. Similarly, for a foreign
divorce to be recognized as valid in England or Wales, the
parties must be domiciled in the country whose courts granted
it. As the domicile of a wife is that of her husband, it follows
that no divorce can be granted in England or Wales unless the
husband was domiciled there at the time of the commencement
of the proceedings.

To determine the domicile of a person, two factors must be
taken into account,—actual residence in the country in which
domicile is claimed, and an intention to make that residence a
permanent one. The first is a question of fact that is comparatively
easy of proof; the second is a state of mind that can only be estab-
lished by an examination of the circumstances surrounding the
residence in the country in question.

Where a person has been born and has always lived in England
or Wales, he must be domiciled there. The country in which he
was born gives him a ‘‘domicile of origin”’, and as he has never
left that country to reside elsewhere, he retains that domicile.
A removal to England from Wales, or vice versa, does not affect
the matter, for English and Welsh domicile are the same in law.
But if a person were born out of England or Wales, but removed
into England or Wales, the question of his domicile is dependent
upon the facts of his removal. If, at the time he changed his
country of residence he had the intention of making a permanent
home in the new country, or, if having removed to the new
country he decided that he would make his permanent home
there, he abandons his domicile of origin and immediately
acquires a ‘“domicile of choice”. This remains his domicile until
he removes to another country with the intention of residing
there permanently.

Actual residence in a country is generally easy of proof, but
not so the intention of permanent residence. In the absence of an
expression of an intention to make a permanent home in that
country, it can only be determined by an examination of the
surrounding circumstances. These would be the length of the
period of residence, the nature and permanence of his occupation,
the purchase of property (especially house property), the nature
of his friendships, or any other facts that might point to a
permanent settlement. From these, an intention to make a
permanent home in that country can be inferred. In practice,

15



where domicile is not a disputed matter, an inference of domicile
will be drawn from small indications.

The determination of domicile presents no difficulties in
divorce matters when the husband was born and has always been
resident in England or Wales, but it may do so when it is
otherwise. In all cases where a person has come from abroad to
reside in England or Wales, and subsequently applies for a
divorce here, it must be first established that he has acquired a
domicile in England or Wales. The term ‘‘abroad” includes
Scotland, Northern Ireland, Eire, the Channel Islands, and the
Isle of Man, which generally are not considered to be foreign
countries.

Exceptions lo the rule of domicile

There are two exceptions to the rule that the domicile of the
husband at the date of the institution of a suit determines the
Court that has jurisdiction. The one arises when a wife has been
deserted by her husband, or he has been deported from the
United Kingdom, and immediately before the desertion or
deportation he was domiciled in England or Wales. In those
circumstances the wife may take proceedings for divorce even
though the husband has changed his domicile since the desertion
or deportation.*

The other arises out of the wartime marriages of persons
domiciled in England or Wales immediately before their marriage
who have married persons domiciled out of the United Kingdom
on or since the grd day of September, 1939, and before the end
of the war. The exception only applies if (1) the husband has
not acquired a domicile in any part of the United Kingdom
since the marriage (2) the husband and wife had not at any time
since the celebration of the marriage resided together in a
country in which the husband was domiciled at the time of such
residence, and (3) proceedings for divorce are taken not later
than three years from a day to be appointed. If these requirements
are fulfilled, the courts of England and Wales have jurisdiction
to grant a divorce notwithstanding that the husband was
domiciled out of the jurisdiction at the time when application
for a divorce was made.?

Qualifying period of marriage
No petition for divorce may be presented unless, at the date
of its presentation, three years have elapsed since the date of the
1 Matrimonial Causes Act, 1937, S.13.”
3 Matrimonial Causes (War Marriages) Act, 1944.
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marriage.! This restriction does not apply to those wartime
marriages which provide an exception to the rule that the court
having jurisdiction is the court of the place where the husband
was domiciled.? Parties to such wartime marriages may therefore
sue for divorce without having been married for the minimum
period of three years.

There is a discretion vested in the judges of the Divorce
Division to waive this rule. Any application for the exercise of
this discretion must be made to a judge before the petition for
divorce is presented. At the hearing of the application, the person
who desires to lodge a petition must establish that the operation
of the rule in his or her case would result in exceptional hard-
ship, or, that the conduct of the other party to the marriage has
been of such exceptional depravity that it would be unjust to
compel the parties to remain married even for the minimum
period of the three years that might remain. Before giving a
decision in the matter, the judge must consider the interests of
any children that may have been born of the marriage, and must
carefully examine the marital relations of the parties to see if
there is any reasonable possibility of their being reconciled
before the three year period has come to an end. Once the judge
has made his decision, it is only in very exceptional circumstances
that there can be an appeal to a higher court. The exercise of
this discretion is very guarded, and the penalty for presenting
a false case on an application, may be the dismissal of the petition
that may be presented on the leave given, or the postponement
of the decree absolute in such petition for a period of three years
from the date of the decree nisi.

Grounds for Divorce

Provided that three years have elapsed since the date of the
marriage, or that a judge has granted leave to waive or reduce
that requirement, a divorce may be granted on proof of any
one or more of five distinct offences or condition of mind.? Either
party to a marriage may petition for divorce on the grounds
of adultery committed by the other party since the celebration
of the marriage: of the desertion of the petitioner without cause
for a period of at least three years immediately preceding the
presentation of the petition: of cruelty towards the petitioner
since the celebration of the marriage: of the incurable unsound-

1 Matrimonial Causes Act, 1937, S.1. (1).

* Matrimonial Causes (War Marriages) Act, 1944, S.1. (1) (6).

3 Supreme Court of Judicature (Consolidation) Act, 1925, S.176, as
amended by the Matrimonial Causes Act, 1937, S.2.
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ness of mind of the other party to the marriage, provided that
such party has been under continuous care and treatment for a
period of five years immediately preceding the presentation of
the petition. An additional ground for relief is available to a
wife, who may present a petition on the grounds that her husband
has been guilty of rape, sodomy or bestiality.

Adultery

Adultery is sexual connection between two persons of opposite
sexes who are not married to each other, but of whom one at
least is married to a third party at the time of the offence. The
offence must be committed voluntarily by each of the parties to
it, and so the rape of a woman does not constitute adultery
committed by her. Although the sexual connection must be
complete, that is to say, it must have resulted in penetration, it
is not necessary to prove that fact. The offence will be deemed
to have been committed if it be established that the parties were
in such a position, or in such circumstances that the inference
could reasonably be drawn. Of course, if it be proved that the
woman is a virgin, it is prima facie evidence that adultery has
not been committed. ‘Impropriety”, ‘‘misconduct”, “mis-
behaviour”, ““‘intimacy”’, or such like terms should not be used
to describe adultery, despite the fact that they are used in news-
paper reports of divorce cases presumably to avoid offending a
sensitive public. The use of such terms is apt to cause confusion
as to the precise nature of the offence, upon proof of which relief
can be claimed.

Adultery is rarely proved by the evidence of eye-witnesses of
the act. It is in its nature a secret offence, and so, whenever it
is sought to prove it by the evidence of an eye-witness, the
evidence is most carefully examined and tested. In the majority
of cases, adultery is proved by circumstantial evidence of a nature
that would lead the guarded discretion of a reasonable and just
person to the irresistible conclusion that adultery has been com-
mitted. It was once said by a judge that to prove the offence by
sircumstantial evidence, it was necessary to establish a guilty
affection between the parties, and opportunity to satisfy their
jesires. This may not be true in all cases, but in the main it is a
~easonable basis of proof.

Just as the evidence of an eye-witness of an act of adultery is
carefully examined, so is the evidence of one of the parties to the
act. Whether that evidence is given in open court, or whether
it is evidence of a confession, it is carefully examined. This is
especially so when the witness, or the person who confesses, is

18



a party to the marriage it is sought to dissolve. Bare evidence of
this nature is sometimes accepted, though it is more usual to call
for corroboration of some kind in material particulars. The
evidence of a prostitute is rarely, if ever, accepted without strong
corroboration.

Hotel Cases

A type of case that has given grounds for uneasiness in recent
years is that in which adultery is alleged to have been committed
at an hotel. Many cases of this nature have given rise to the
suspicion that the evidence has been staged for the purpose of
obtaining a divorce, and to conceal the true facts of the relations
of the parties to the marriage to each other. Devices of this
kind to obtain relief are against public policy and public morals.
Consequently the judges make searching investigation into the
evidence, and require the fullest possible proof of the facts before
they will infer that adultery has in fact been committed. The
restrictions on the newspaper publication of the details of the
evidence given in divorce cases have given rise to the popular
belief, that the mere production of an hotel bill relating to the
stay of two persons of the opposite sex at an hotel, establishes
sufficient evidence of adultery to obtain a divorce. Nothing could
be further from the truth. A record of a visit to an hotel carries
little or no inference that adultery has been committed.

An examination of successful suits of this nature goes to show
that evidence on the following lines is the minimum from which
an inference of adultery will be drawn,—(1) that the husband
or wife of the petitioner engaged a room at an hotel, being
accompanied by, or joined later by a person of the opposite sex.
This is generally established by the production of the hotel
register containing the signatures of the visitors, or by the oral
evidence of the servant of the hotel who received them. (2) that
the persons who engaged the room actually occupied it. This
may be proved by the evidence of the chambermaid, or other
servant of the hotel who attended on them. This evidence must
show that they were seen together in bed, or that they spent the
night, or a great part of it, together in the bedroom. (3) that one
of the persons who occupied the room was the spouse of the
petitioner. This may be established by the identification of a
photograph by the witness and the petitioner: by visual identifi-
cation of such person by both the witness and the petitioner at
some later date: or by the identification by the petitioner of the
signature in the hotel register as that of his or her spouse,
provided that a witness can swear that the person who signed
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the register was the person who occupied the room. (4) when the
identity of the other party to the adultery is unknown or cannot
be established, that such party was not the petitioner. This
evidence usually takes the form of the petitioner being identified
by the witness as not being the person who occupied the room
on the night in question.

Evidence on these lines is the minimum that will be accepted.
It may be corroborated by evidence of guilty affection between
the parties, or of close association in suspicious circumstances.
But this latter evidence has only corroborative value. The
principle followed by the court in granting or refusing a decree,
is that, where evidence which is tendered in good faith clearly
points to adultery in all usual circumstances, it is the duty of
the court to act on it.1

The rule in Russell v. Russell

Difficulties often arise when it is sought to establish adultery
by proof of the birth of a child to a wife, which child must have
been conceived at a time when the husband and wife could not
have had access to each other. There is an old rule of evidence
that neither of the parties to a marriage may state that they did
not have intercourse, or did not have the opportunity for
intercourse after the marriage, at a time when a child born to
the wife would have been conceived, if the object, or the remotest
possible result of that evidence would be to bastardize the child.
It was held by the House of Lords in the sensational Russell Case,?
that the rule applied in all its strictness to a suit for divorce.
The result is that a husband may not prove the adultery of his
wife by his evidence that he was away from her at the time at
which the child which was born to her was conceived. The rule
is absolute, and even if the husband were out of the country at
the material time, he may not give evidence of that fact.

Exceptions to the rule

As with all restrictive rules of law, the prohibition is construed
very strictly. Consequently, there are a number of important
exceptions to it. It does not apply to the birth of a stillborn child,
nor to a miscarriage. In the former case, the child had no
separate existence, and in the latter, there was no child, merely
a foetus. It does not bar a confession by the wife of adultery at
the material time, provided the words of the confession do not
imply the bastardization of the child. But it does apply if the

1 Woolf v. Woolf (1931), P.134 (C.A.)
* Russell ». Russel ??93),) AC. 68.
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parties were separated at the material time, even though the
separation was under a decree of judicial separation, or a separa-
tion order of a magistrate’s court. In those circumstances, the
only evidence that the husband can give is of the date and fact
of the making of the decree or order. He may not state that it was
still in force and obeyed at the material date.

The rule is confined to the evidence of a party to the marriage.
It therefore does not'prevent evidence of non-access being given
by some other person, and it is only by such evidence that the
fact of non-access can be proved. If the husband were out of
the country at the time of the conception of the child, or if it
were otherwise impossible for him to have had access to his wife,
that fact must be proved by some person other than himself.
Immediately it has been so proved, the husband is free from the
restrictions of the rule and may give whatever evidence he
chooses.

The period of gestation of a child may have a great bearing
on the rule. The normal period is 275 days, but it has been held
that it can continue for so long as 331 days.! It is therefore
important to establish a long period of non-access to cover the
possibility of an extended period of gestation. When the birth
of the child has been premature, that fact must be proved by
the evidence of the medical attendant present at the birth. Any
evidence of non-access must have relation to the fact of the
shortened period of gestation.

Venereal disease

Adultery is sometimes proved by the fact that one of the parties
to the marriage is suffering from a venereal disease. The disease
must have been contracted since the date of the marriage, and it
must be established that it was not contracted from the petitioner.

Doctors have no privilege as to communications made to them
by their patients, nor as to the nature of the malady from which
they are suffering. This is so even if the doctors are on the staff of
a state supported clinic under the national scheme for the treat-
ment of venereal diseases, which promises secrecy.? A doctor
may therefore be subpoena’d to give evidence that his patient
is suffering from a venereal disease.

(When a spouse is suffering from a venereal disease in a
communicable form at the date of the marriage, the appropriate
remedy is a petition for nullity of marriage on that ground
(infa, P. 36).)

1 Gaskill ». Gaskill (1g21) P. @E.
3 Garner ». Garner (1920) 36 T.L.R. 196,
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DESERTION

Desertion may arise out of such a variety of circumstances that
it would be foolish to attempt to give a comprehensive definition
of the offence. The conclusion that one spouse has deserted the
other can only be arrived at after an examination of the facts
of each particular case, and of the circumstances and mode of
life of the parties. In general terms, the offence can be defined
as the wilful absenting by one spouse from the society of the
other, in spite of the wishes of that other.

The choice and situation of the matrimonial home is for the
husband to decide,! but he must make his decision with due
regard to his position in life. The choice must therefore be a
reasonable one. If it be unreasonable, or made out of spite, the
refusal of his wife to live with him does not carry the inference

that she has deserted him.

Desertion must be without cause

Desertion must be without cause, which amounts to there
being no reasonable excuse for it. What justifies one party leaving
the other is dependent to a great extent upon circumstances. A
man whose work calls for his living away from home, cannot be
held to have deserted his wife. Similarly there cannot be desertion
when the parties are separated through illness. But there can be
desertion even though the parties live under the same roof, for
it has been held that where a husband lived in a separate part of
the house and withdrew himself entirely from his wife’s company,
he had deserted her. The fact that he paid her a proper and
generous allowance did not affect the matter, for his wife was
entitled to his society, and to the protection that his name and
home gave her.

The following circumstances have been held to be reasonable
cause for one party to leave the other,—when one spouse has
confessed to having committed adultery; when a wife has brought
an unfounded charge of a gross character against her husband;
when a wife has permitted indecent liberties at the hands of
another man; when the conduct of the wife has been such as to
justify the inference that she has committed adultery, even
though the offence cannot be proved ; when the extravagance of a
wife has been such as to affect the financial position and prospects
of her husband. A wife has been held to have had reasonable
excuse for leaving her husband, when she discovers an adulterous
association with another woman whom he refuses to give up; when

1 Mansey v. Mansey (1940) 84 Sol. J. 370.
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her husband brought his mistress to live in his house; when he
refused to discharge a servant with whom he was committing
adultery; when he ordered his wife to leave the house, and she
did so out of fear of him.

It does not necessarily follow that the deserting party is the one
who leaves the matrimonial home. It may well be that the one
who remains in the home is the deserting party, for his conduct
may have made it impossible for the other party to continue
cohabitation. A person must take the consequences of the acts
that he commits, and if they be of such a nature as to make it
impossible for a self-respecting spouse to live with him, he is, in law,
guilty of desertion. ‘‘There is no substantial difference between
the case of a husband who intends to put an end to a state of co-
habitation, and does so by leaving his wife, and that of a husband
who, with the like intent, obliges his wife to separate from him.”’?

It is possible that there may be desertion even though the
parties to the marriage have never cohabited, for the offence is
not so much a withdrawal from a place, as from a state of things.
So that where a husband and wife parted immediately after the
marriage ceremony, and never lived together afterwards, the
husband was held to have deserted his wife, when she proved that
she was always willing to cohabit with him but that he had
consistently refused to make a home for her.

Desertion must be voluntary

Desertion must be the voluntary act of one of the parties to the
marriage. It cannot arise when the parties are living apart
through circumstances beyond their control, as when the husband
is compelled to live away from home for business reasons, or when
one of the parties is in prison. Separations of this kind are in-
voluntary. But an involuntary separation may become desertion,
if, at any time during which the parties are separated, one of them
expresses, or shows an intention of not returning to the other
when an opportunity to do so arises. In such a case, desertion
commences from the moment the intention was expressed or
otherwise showed itself. It would be inferred when a husband
whose business called for his residence abroad, ceased to cors
respond with his wife and went to live with another woman. It
would then be deemed to have commenced on the date upon
which he ceased to write to his wife, or upon which he commenced
his adulterous association with the other woman.

When desertion has taken place, and afterwards circumstances
make it impossible for the parties to come together again, the

1 Sickert v. Sickert (1899) P. 278. per Gorell Barnes, J. at p. 280.
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desertion continues, unless the deserting party expresses a
genuine intention to return to cohabitation at the first oppor-
tunity. A situation of this kind would arise when a husband who
has already deserted his wife, is imprisoned, or leaves the country
on business. The desertion having begun before the separation
became involuntary, continues until there is a sincere expression
of an intention to return and resume cohabitation as soon as it
becomes possible. But this is not so when the desertion becomes
involuntary through the insanity of the deserting party. An insane
person is incapable of the exercise of any judgment, and so cannot
make a change of mind or heart, and elect to resume cohabitation.
The period of desertion therefore comes to an end when the
deserting party becomes of unsound mind.

Effect of an agreement to separate

Where there is an agreement of any kind between the parties
that they shall separate, there can be no desertion. It is im-
material whether the agreement is a verbal one, or whether it is
contained in a deed or other written document. It may even be
inferred from the conduct of the parties. So long as the terms of
the agreement are carried out, there can be no desertion. But if
cither party repudiates the agreement, a period of desertion com-
mences from the date of the repudiation. Repudiation may be
inferred from a consistent neglect to carry out the terms of the
agreement, as when a husband neglects, over a long period of
time, to pay the maintenance provided by it.

A bare agreement to pay an allowance to a deserted wife does
not in itself preclude desertion by the husband. It may well be
that the wife cannot help herself, and that she is bound to accept
the allowance in order to live. In such cases, the facts alone can
determine whether the acceptance of an allowance amounts to a
consent to the separation.

A tacit agreement to separate is as much an agreement as one
that is verbal or written. Where a husband, who had knowledge
of his wife’s intention to leave him, calmly discussed the division
of the household goods, and did not even express any regret at
the separation that was about to take place, let alone make any
effort to persuade his wife to change her mind, it was held that he
had tacitly agreed to the separation, and therefore could not
claim that his wife had deserted him.

Effect of a decree of judicial separation, or of a separation order
There can be no desertion if a decree of judicial separation has
been pronounced, for the parties are living apart in consequence
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of the decree. The party at whose instance it was made, has
shown that he or she is unwilling to continue to cohabit with the
other party. If there had been desertion before the making of the
decree, it came to an end with its pronouncement. “

The position with regard to separation orders made on the
ground of desertion in a magistrate’s court is dependent upon the
terms of the order. If it contain the clause which declares that
the parties are not bound to cohabit with each other, it is equiva-
lent to a decree of judicial separation. There can therefore be
no desertion so long as the order is in that form. If the order does
not contain that clause, the desertion upon which the order was
founded continues to run after the making of the order.

When an order contains the non-cohabitation clause, and it is
desired to take proceedings for divorce on the ground of desertion,
application must be made to the magistrates who granted it, for
its amendment by the deletion of the clause. When this has been
done, the period of desertion begins to run again. The period of
desertion upon proof of which the order was made, may be
aggregated with that following the amendment of the order, to
make up the three years necessary to support a petition for divorce.

Three years’ desertion

There must have been no cohabitation between the parties for
at least the three years immediately preceding the day upon which
the petition for divorce is presented. Any return to cohabitation
during that period brings the desertion to an end, and a further
uninterrupted period of desertion for three years must again run
before a petition for divorce may be presented.

At all times during a period of desertion, the deserted party
must be prepared to receive any approaches towards reconcilia-
tion. If the deserting party wishes to meet the other with a view
to discussing and settling their differences, it is the duty of the
deserted party to arrange an opportunity for so doing. If this be
not done, the desertion comes to an end,? the principle being that
the party who was in the wrong in the first place, is always at
liberty to take steps to mend that wrong.

In order to be an effective interruption of the period of three
years, any return to cohabitation must be genuine and sincere. A
return of one night might be sufficient, though it would not be if
it could be established that there was not the slightest intention
of a sincere and permanent return to cohabitation. When there is
a return to cohabitation for a very short period, the court must
be satisfied of its genuineness, and that it is not merely a device

1 Joseph 2. Joseph (1939) 55 T.L.R. g51.
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to prevent the desertion continuing for three years. If it be for
that purpose, the court will hold that the desertion still continued
notwithstanding the return.

Evidence in proof of desertion

The nature of the evidence necessary to establish desertion is
entirely dependent upon the facts of the particular case. These
are examined on their merits, and in relation to the circumstances
under which the parties lived together. Owing to the elasticity
of the offence, it is impossible to lay down definite rules.

CRUELTY

Since cruelty can take so many different forms, it is not possible
to give a comprehensive definition of the offence. The nearest
approach to a judicial definition is, that “it is conduct of such
a character as to cause danger to life, limb, or health, bodily or
mental, or such as to give rise to a reasonable apprehension of
such danger”’.? This definition allows of the division of cruelty
into two forms,—(1) actual cruelty manifesting itself by blows or
other physical ill-usage, and (2) constructive cruelty, which would
be a course of conduct resulting in danger to the health of the
person against whom it is directed. In either form of the offence,
it must be evidenced by acts or conduct wilfully and unjustifiably
committed, having the effect of inflicting pain or misery, and caus-
ing injury to health, or a reasonable apprehension of such injury.2

Incompatibility of temperament does not amount to cruelty,
and relief on that ground is unknown to the laws of England or
Wales. It may well be that the character of either or both of the
parties to the marriage has developed in such a way as to make it
impossible for them to live happily together. But that does not
constitute cruelty, for that offence presupposes acts, or a course of
conduct detrimental to the health of one of the parties to the
marriage.

Evidence in proof of cruelty

As with desertion, the facts of each case must be carefully
examined before cruelty is established. The circumstances under
which the parties live, their social status, and their marital re-
lations, each have a bearing on the matter. If the cruelty takes
the form of blows or ill-usage of that kind, it must be shown that
they were a part of a series of acts, and not the result of a sudden
burst of passion resulting from the strained relations of the parties

1 Russell 7. Russell (1897) A.C. 395, at p. .
t Horton v. Horton (1940) 84 Sol. J. 503. 457
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at the moment of the assault. An isolated instance of a blow struck
in temper cannot be held to amount to cruelty, unless it was
coupled with other incidents likely to affect the health of the
party suffering them. Where there is no evidence of blows, the
conduct of which complaint is made must be persistent, and have
the effect of adversely affecting the health of the party suffering it.

When an order has been obtained in a magistrate’s court on the
ground of persistent cruelty, it is not always necessary to produce
evidence in proof of the cruelty when application is made for a
divorce on the same grounds. The production of the order,
supported by the evidence of the petitioner, may be accepted by
the judge of the divorce court as sufficient proof.* It must be
noted that an order may only be made in a magistrate’s court on
proof of persistent cruelty. The measure of proof in a magistrate’s
court is therefore greater than that called for in the divorce court,
though the nature of the acts, or of the course of conduct com-
plained of; is the same.

INSANITY

To provide a ground for divorce, insanity must be incurable
unsoundness of mind, for which the patient must have been under
care and treatment for a period of at least five years immediately
preceding the presentation of the petition for divorce.

The best evidence that can be obtained must be placed before
the court. This is usually that of the medical attendant who has
personal knowledge of the patient, obtained by regular attendance
on him over a considerable period of time. It must be the expres-
sion of an unqualified belief in the incurable unsoundness of mind
of the patient, and the reasons upon which the relief is based must
be given.

The medical history of the patient must be disclosed to the
court, for it is corroborative of the medical evidence. For this
purpose, the Minister of Health has authorized the Board of
Control to grant facilities for bora fide applicants to obtain copies
of reception documents and of statutory medical reports. The
file of the Board of Control relating to the patient should be
before the court on the hearing of the petition.

Once the court is satisfied that the patient is incurable of
unsound mind, the degree or extent of the unsoundness of mind
is immaterial, except so far as it is necessary to prove that the
patient has been under continuous care and treatment for a
period of at least five years immediately preceding the presenta-
tion of the petition.

1 Matrimonial Causes Act, 1937, S.6. (2).
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Care and trealment

Care and treatment must be detention under an order or
inquisition under the Lunacy and Mental Treatment Acts, 1890
to 1930; any order or warrant under the Army Act, the Air Force
Act, the Naval Discipline Act, the Naval Enlistment Act, 1884,
or the Yarmouth Naval Hospital Act, 1931, or as detention as a
criminal lunatic, or in pursuance of an order under the Criminal
Lunatics Act, 1884. Treatment as a voluntary patient under the
Mental Treatment Act, 1930, if it be treatment following without
any interval a period of such detention, is care and treatment
within the meaning of the Act. No other form of care and
treatment will be sufficient.!

Five years’ detention

There must have been a period of at least five years’ unbroken
detention in a mental hospital. If, during that period, a patient
is released on trial, the period of detention is not broken. Similarly,
where a patient has been permitted to go to a seaside home
under the control of the mental authority, the period away from
the mental hospital is not a break in the period of detention.
Such a trial or holiday period may therefore be counted as
forming part of the necessary period of five years’ detention.

Protection of the interests of the patient

Since a person of unsound mind is incapable of protecting
himself, or of placing his case before the court, he must be repre-
sented by a guardian appointed for that purpose. This guardian
should be his or her nearest of kin, though preferably not the
person who has been appointed the receiver of his estate. If any
order affecting the person of unsound mind has been made by
the Management and Administration Department of the Supreme
Court of Judicature, the person proposed as guardian for the
purpose of the divorce proceedings must be approved by that
department.

Where there is no person competent and willing to act as
guardian, the Official Solicitor of the Supreme Court should be
approached with a view to his being appointed.

Whether the guardian appointed is represented at the hearing
of the petition, or whether he attends the hearing of the petition
in person, he must be prepared to place the result of the en-
quiries he has made before the court. These enquiries should have
been directed to the ascertainment of—

1 Matrimonial Causes Act, 1937, S.3.
28



1. whether there is any evidence to show that the mental illness
of the person of unsound mind arose from any act of the
petitioner.

2. whether the conduct of the petitioner has been such as to call
for the exercise of the discretion of the court (post, Chap. II,
P- 49), or would entitle the respondent to make cross
charges (post, Chap. II, p. 47).

3. the medical history of the person of unsound mind obtained
from the mental hospital in which he is detained, and from
the Board of Control.

4. the means of the petitioner, and how the patient has been
maintained during his detention.

5. whether the opinion of an independent medical practitioner

has been obtained on the subject of the mental condition of
the patient.

Maintenance of the patient

Where a patient has been maintained wholly or in part by a
local authority, that authority must be notified of the proccedings,
and of the date of the hearing. There is power in the court to
order that the petitioner shall make a proper provision for the
maintenance of the person of unsound mind, and any decree
made may be conditional on this being done.

RAPE, SODOMY, OR BESTIALITY

When any of these unnatural offences are charged, the actual
act must be proved. An attempt at the commission of one of
these acts is not sufficient to obtain a divorce, though, since such
an attempt may amount to cruelty, a divorce may be obtained
on that ground.

Where there has been a criminal conviction for one of these
offences, the certificate of conviction is merely evidence of the
conviction, and not of the commission of the offence. The offence
must therefore be again proved, and evidence, similar to that
adduced in the criminal proceedings, must be presented to the
divorce court. When sodomy between the parties to the marriage
is alleged, it must be proved with the same strictness as would
be required in criminal proceedings, and corroboration of the
evidence may be required.

In dealing with unnatural offences, it is interesting to note
that although homosexual acts between males are a crime,
similar acts between females are not so. Lesbianism is therefore
no crime, nor a matrimonial offence, though its practice may
amount to cruelty, upon proof of which a divorce may be
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obtained. It may be a good answer to a charge of desertion, or
may be pleaded as a bar to any relief that may be sought.

PRESUMPTION OF DEATH AND DISSOLUTION
OF MARRIAGE

If it can be established that there are reasonable grounds for
supposing that a party to a marriage is dead, the other party
may obtain a decree presuming that such person is dead, and
dissolving the marriage.!

The purpose of this provision is to afford relief to those unfor-
tunate persons who are in the invidious position of not knowing
whether they are widows or widowers, or whether they are still
married. Formerly, they re-married at their own risk. If the
missing spouse re-appeared, the second marriage was not only
invalid, but bigamous, with the result that any issue of it would
be bastardized. Under the criminal law, proceedings for the
crime of bigamy could be taken, though it would be a good
defence if the missing spouse had not been heard of during the
seven years preceding the bigamous marriage.

Evidence

The measure of evidence to obtain a decree of presumption
of death and of dissolution of the marriage is dependent upon
the length of time for which the missing spouse has not been
heard of. If that period be seven years or more, it is merely
necessary for the petitioner to establish that the missing spouse
has been absent for that period, and that during it, he or she
had no reason to believe that the missing person was alive. Unless
there is evidence to the contrary, proof of these facts is sufficient
evidence to presume death.? If the period be less than seven
years, the death of the missing spouse will notlbe presumed, nor
will the marriage be dissolved, unless there are reasonable
grounds for believing that he or she is dead. The'age of the
missing spouse, the state of his or her health at the time of the
disappearance, the circumstances of the disappearance, and any
reasons there may be, or can be deduced, for it, are all factors
that must be taken into account before a decree will be made.

Re-appearance of missing spouse afier decree

If the missing spouse re-appears before the decree nisi has been

made absolute, the decree is ineffective. It cannot be made

absolute, and application must be made for its rescission. But if
1 Matrimonial Causes Act, 1937, S.8 (1).

8, Matrimonial Causes Act, 1937, S.8 8
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a decree absolute has been pronounced, it is fully effective so far
as it dissolves the marriage, and the marriage stands dissolved.

It is important to note that a decree of presumption of death
is only effective for the dissolution of the marriage. It cannot be
separated from that relief, and is therefore ineffective to support
any other claim which is dependent upon the death of the missing
spouse. For all other purposes, an order presuming death must
be obtained from the Court of Chancery.

JUDICIAL SEPARATION

A decree of judicial separation may be granted on any of the
grounds upon which a decree of divorce may be granted.
(Supra, p. 17.) It may also be granted upon the ground of
refusal to comply with a decree of restitution of conjugal rights.?

The remedy of judicial separation is a very old one, having
been granted by the ecclesiastical courts under the name of a
divorce a mensa et a thoro,—a divorce from bed and board. Its
effect is to free the party who obtains it from the obligation to
cohabit with the other party. If the petitioner be the wife, there
is a further effect on property which she may acquire after the
decree was granted. As regards such property, she is deemed
to be a single woman so long as the decree remains in force. The
result is that if she die without having made a will, it passes as
though she had died a widow. If the property be subject to a
restraint upon anticipation, the restraint is lifted and is in-
operative so long as she lives apart from her husband under the
decree.

But the decree has no effect upon the property of the husband,
whether he be the petitioner or the respondent. If he die without
having made a will, his wife is entitled to share in it, despite the
fact t}tlhat she was judicially separated from him at the date of his
death.

The same effects follow from a separation or maintenance
order made in a magistrate’s court, provided that the order contains
the non-cohabitation clause, which is a clause expressly stating that
the complainant is not bound to cohabit with the defendant.

Whether relief should be sought by way of proceedings for
judicial separation, or by way of a magistrate’s order, usually
depends upon the financial circumstances of the parties. Pro-
ceedings for judicial separation are more expensive than those
for a separation or maintenance order, but the amount of alimony

1 Supreme Court of Judicature (Consolidation) Act, 1925, as amended by
the Matrimonial Causcs Act, 1937, S.5.
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or maintenance that can be ordered to be paid under the former
proceedings is unlimited. Under the latter proceedings no order
may be made in excess of £2 per week.

Since a divorce may be obtained on most of the grounds that
would justify a decree of judicial separation, applications for
the latter class of relief are becoming more rare. They are gener-
ally made by persons who have religious objections to divorce,
or who will not free the other party to the marriage for reasons
of jealousy, spite, and the like. Even if the judge who hears a
petition for judicial separation is of the opinion that the parties
would be better off if they were divorced, he has no power to
substitute a decree of divorce for that of judicial separation unless
the petitioner agrees.

Jurisdiction

In order that the court may have jurisdiction to hear a petition
for judicial separation, the parties must either have been domiciled
in England or Wales at the date of the institution of the pro-
ceedings, or have been resident in England or Wales at the date
of the commencement of the proceedings. As to residence, it is
sufficient if the husband alone has been resident for a long period
immediately before the presentation of the petition.

The only exception to these rules is where a wifc has been
deserted by her husband, or he has been deported from the
United Kingdom, and immediately before the desertion or
deportation, he was domiciled in England or Wales. In such
circumstances, the wife may take proceedings for judicial
separation even though the husband has changed his domicile
since the desertion or deportation.?!

Evidence )

The same measure of evidence must be adduced to obhtain a
decree of judicial separation as to obtain a divorce. (Supra, p.
18-30.) Where a judicial separation is sought on the ground of
failure to comply with a decree of restitution of conjugal rights,
it is sufficient merely to prove the service of the decree and
disobedicnce thereto.

Where a judicial separation has been granted, or a separation
or maintenance order has been made in a magistrate’s court on
grounds that would have been sufficient to obtain a divorce, a
divorce may be applied for at a later date on the same facts. The
divorce court may accept the decree or order as sufficient proof

1 Matrimonial Causes Act, 1937, S.13.
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of the charges made. This obviates the expense of calling wit-
nesses to prove the same facts again, but the evidence of the
petitioner is always required.!

When a judicial separation has been granted, or a separation
or maintenance order made, on the grounds of desertion, and
application is made for divorce on the same facts, the period of
desertion immediately preceding the presentation of the petition
for judicial separation or the application for the magistrate's
order, is deemed in law immediately to precede the presentation
of the petition for divorce.? This provision offers no difficulties
where a judicial separation has been granted, but complications
may arise out of a separation or maintenance order, and the
position has to be examined carefully.

A judicial separation on the ground of desertion can only be
granted on proof of at least three years uninterrupted desertion
immediately preceding the presentation of the petition. For the
purpose of divorce proceedings, this period can be carried
forward, and is deemed to have occurred immediately before
the presentation of the petition for divorce. The divorce may
therefore be granted without further proof of the facts, other
than the evidence of the petitioner.

But if the divorce proceedings be based on the grant of a
separation or maintenance order, the situation may be different.
There is no minimum period of desertion laid down for the grant
of such an order. In the rare cases where an order has been made
on proof of desertion for a period of at least three years, the
position is the same as though a judicial separation had been
granted. But if it were made, as is more common, on proof of
desertion for less than three years, the presence or absence of a
non-cohabitation clause in the order is a very material matter.
If the clause be included in the order, desertion ceases to run,
from the date of the order. It is not therefore possible to prove
continuous desertion for the requisite period of three years. The
remedy in such a case is to make application to the court that
made the order, to have the clause struck out. When this has
been done, desertion begins to run again, and this later desertion
may be aggregated with that upon which the order was based,
to make up the necessary three years. But if the non-cohabitation
clause were not inserted in the order, the desertion continues to
run. The period after the date of the order may therefore be
added to that upon which the order was made, and so the period
of three years may be made up. Strict proof of the desertion in

1 Matrimonial Causes Act, 1937, S.6. (1).
* Matrimonial Causes Act, 1937, S.6. (3).
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this latter period must of course be made, as the production of
the order does not establish it.

NULLITY OF MARRIAGE

A decree of nullity of marriage declares that the ceremony of
marriage which was solemnized, is absolutely null and void to all
intents and purposes of the law. Its effect is that there is a com-
plete cancellation of the marriage, and the parties to it are back
in the position they would have been had the ceremony never
taken place. Children born of such a marriage are illegitimate,
except when the marriage was annulled on any ground provided
by section 7 of the Matrimonial Causes Act, 1937. (Infra, p. 35.)
This section expressly provides that issue born of the marriages
to which it applies, shall be legitimate for all purposes.

Marriages that can be declared a nullity may be divided, in
accordance with the facts that permit the annulment, into two
classes,—void and voidable marriages.

Void Marriages

Void marriages are those which were an empty formality at
the time of their celebration. No proceedings are necessary to
declare them void, and the parties may re-marry without a
formal declaration setting aside the previous ceremonies. The
existence of any of the following circumstances brings a marriage
within the category of void marriages,—bigamy; marriages cele-
brated on or after the 10th May, 1929, where either or both of the
parties were below the age of sixteen years!; marriages between
persons who are within the prohibited degrees of kinship?; where
there has been lack of consent to the marriage. (Lack of consent
may arise from mental incapacity, intoxication to such a degree
as to render the ceremony incomprehensible, fraud, compulsion,
or duress) ; a grave defect in the formalities of the marriage.

Although in this class of marriage a decree of annulment is not
necessary, it is most desirable that one should be obtained for the
purpose of record and the perpetuation of testimony. This is

1 Age of Marriage Act, 1929. The position of a marriage entered into
before that date is, that where either or both of the parties was below the
age of seven years, it is completely void. If they were over the age of seven,
but the husband was below the age of fourteen, or the wife below the age of
twelve years, either of them may repudiate the marriage before they attain
those respective ages. If they cohabit after attaining those ages, the marriage
becomes valid and binding.
> ::0 These t},egrca are those s:lt1 out ulnl t'l;e Table of Affinity containg indthc f::g
of Common Prayer, excepting the prohibitions against marriage with a dece.
wife’s sister or half sister, or a deceased brother’s or half brother's widow.
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particularly so when the marriage is void as being within the
prohibited degrees, through lack of consent, or of the invalidity
of the ceremony. ~ i

Voidable Marriages

Voidable marriages are those which may be declared null and
void on proof of certain facts. They remain valid until declared
invalid by a decree of a competent court.

Incapacity to consummate a marriage has, from time immem-
orial, rendered a marriage voidable. It has always been recog-
nized, even by the most conservative religious bodies, as a valid
reason for setting aside a marriage. The incapacity may arise
from impotence, physical malformation, frigidity, or other sexual
defect, which existed at the date of the marriage and has con-
tinued throughout its subsistence. If the incapacity arose since
the date of the marriage, it does not afford any ground for relief.
Sterility, or incapacity to bear a child is not incapacity to con-
summate the marriage. Whatever form the incapacity takes, the
condition must be incurable, though a refusal to undergo treat-
ment is taken as proof that it is incurable. In former times, in-
capacity to consummate would not be presumed unless there had
been a testing period of at least three years. This rule does not now
hold, and proceedings may be taken as soon as it is discovered.

In more recent years, Parliament has laid down further
grounds upon proof of which a marriage may be voidable.?

These are,—

(a) that the marriage has not been consummated owing to the
wilful refusal of the respondent to consummate it.?

(b) that either party to the marriage was at the time of its
solemnization of unsound mind, or a mental defective within
the meaning of the Mental Deficiency Acts, 1913 to 1927,
or subject to recurrent fits of insanity or epilepsy.

1 Matrimonial Causes Act, 1937, S.7.

3 What amounts to a wilful refusal to consummate a marriage has not yet
been defined. But it has been held that the insistence by a husband of the
use of a rubber sheath as a contraceptive, or the practice of onanism by him,
amounts to a wilful refusal to consummate the marriage.—Cowen (otherwise
Smith) v. Cowen (1945) 61 T.L.R. 525.

3 These are idiots, who are persons so defective mentally as to be unable
to guard themselves against common physical dangers; imbeciles, who are

ns so defective mentally as to be incapable of managing themselves or
their affairs; feeble-minded persons, who are persons so mentally deficient
as to require care, supervision or control, for their own protection or for the
protection of other persons; and moral defectives, who are persons whose
mental deficiency is coupled with strong vicious or criminal propensities, and
so require supervision and control for the protection of others.
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(c) that the respondent was at the time of the marriage suffering
from a venereal disease in a communicable form.

(d) that the respondent was at the time of the marriage pregnant
by some person other than the petitioner.

The relief afforded under (b), (c), and (d), is conditional upon
the court being satisfied that the petitioner, at the time of the
marriage, was ignorant of the facts alleged; that the proceedings
were instituted within one year of the date of the marriage; and
that marital intercourse, with the consent of the petitioner, has
not taken place since the discovery of the existence of the grounds
for a decree.

Jurisdiction

The jurisdiction to make a decree of nullity of marriage has
not yet been exhaustively defined, and there is a tendency to
enlarge it. It is certain that there is jurisdiction when the parties
are domiciled in England or Wales, or when the marriage was
celebrated in England or Wales. It is probable that there is also
Jjurisdiction where one of the parties is resident in England or
Wales, but whether it extends to a decree on all the usual
grounds is to a certain extent still in doubt.

Who may present a petition

Petitions for nullity of marriage present an exception to the
general rule that only an innocent party may present a petition
for relief in a matrimonial matter. Application for the annulment
of 2 marriage may be made in some cases by either party to the
marriage, and even sometimes by a person who is not a party
to it.

Where the marriage is void, either party to it may present a
petition, irrespective of whom is to blame. A petition may also
be presented by any person who claims that he is adversely
affected by the existence of the marriage. So that the father of
one of the parties may present a petition to have the marriage
annulled, as he is liable to be called upon to support his child,
or to support any issue that may be born of the marriage.
Similarly, any person whose claim to a title or property might
be adversely affected by the birth of issue, may present a petition.

Where a marriage is only voidable, it is only the parties to it
who may present a petition, for the matters of which complaint
is made are personal to them. Whether the party who is in the
wrong may do so, is dependent upon the grounds upon which
it is sought to put the marriage aside. If the ground for relief be
the incapacity of one of the parties to consummate the marriage,
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and the innocent spouse has repudiated the marriage by with-
drawal from cohabitation, the impotent spouse may present a
petition. If the ground for relief be that one of the parties was, at
the time of the marriage, of unsound mind, or a mental defective,
or subject to recurrent fits of insanity or epilepsy, it is probable
that such party may apply for relief. But where the ground is
wilful refusal to consummate the marriage, venereal disease, or
pregnancy by some other person, it is only the injured party who
may present a petition.

Evidence

The evidence required to support a petition for nullity of
marriage is dependent upon the nature of the charges made. In
the case of void marriages, the facts that make them void must be
strictly proved. If it be a bigamous marriage, the same evidence
as would be required in a criminal prosecution for bigamy is
necessary; if it be a marriage within the prohibited degrees, strict
proof of the relationship is necessary; if one or both of the parties
were under age, the dates of their birth must be strictly proved.

In the case of voidable marriages where the offence is incapacity
to consummate, or a wilful refusal to do so, in addition to the
evidence of the petitioner and his or her witnesses, medical
evidence is required. The matter is referred to medical inspectors!
appointed by the court for their opinion on the physical condition
of each of the parties to be obtained. Before the case is set down for
hearing, two inspectors are appointed from the rota of medical
practitioners approved for the purpose, and an order is served on
each of the parties calling upon them to attend to be medically
examined. There is no penalty for disobedience to this order,
though it is in the interest of the petitioner at least to attend.
Failure to do so would tell against the truth of the charges made.

The duty of the inspectors with regard to the wife is to ascertain
whether or not she is a virgin. If she does not show all the usual
signs of virginity, there is a presumption that the marriage has
been consummated. This presumption is of course not con-
clusive, and may be rebutted on proof that she lost her virginity
by intercourse with a man other than her husband, or by some
accidental means. The duties of the inspectors with regard to the
husband is to ascertain whether he is normally formed, and whether
he is apparently capable of performing the act of generation.

The inspectors report on the conditions that they find, and

It is a recommendation of the Denning Committee that where a party has

examined by his or her medical advisers, examination by inspectors
should be abolished,
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generally make no comment on other matters that may arise,
except in answer to specific enquiries that may be made of them
by the judge, or by the counsel of either of the parties.

Whenever evidence of sexual incapacity is given at the hearing
of a petition, the court sits in camera, that is to say, members of
the general public are excluded, and the evidence is given in
the presence of the judge, court officials, the parties and their
legal advisers, alone. This is done to avoid the natural embarrass-
ment that is felt by normal people in speaking of their sexual
experiences.

RESTITUTION OF CONJUGAL RIGHTS

A degree of restitution of conjugal rights is one whereby the
court orders a spouse who has withdrawn from cohabitation
without reasonable cause or excuse, to return to cohabitation.
Although by the terms of the decree, the offending spouse is
ordered to return and to render conjugal rights, a mere with-
drawal from, or a cessation of sexual intercourse is not a ground
upon which a decree may be obtained. What amounts to
reasonable cause or lawful excuse is the same as would justify
a spouse in leaving the other party to the marriage. (Supra, p. 22.)

In former times, disobedience to a decree of restitution of
conjugal rights was punishable as a contempt of the court, but
today there is no punishment that it would be practicable to
impose. The result is that the person in whose favour the decree
was made, has no remedy to enforce obedience if the decree is
ignored. The successful party may not molest the other, nor
interfere with his or her liberty by forcible detention until the
decree is obeyed.! A decree of restitution of conjugal rights is
therefore of much less value than it was in former times, and
consequently applications for this remedy are comparatively rare.
Before the Matrimonial Causes Act, 1923, applications were
common, for disobedience to a decree amounted to desertion.
This, coupled with proof of adultery, afforded grounds upon
which a wife could obtain a decree of divorce. The Act of 1923
placed both husbands and wives on an equal footing as regards
grounds for divorce, and the necessity to couple some other
matrimonial offence with adultery was no longer necessary.

The value of a decree of restitution of conjugal rights today
lies almost wholly in the financial advantages that can be

1Reg. v. Jackson (1891) I Q.B. 671, where the husband abducted his wife .
when she was leaving church, and imprisoned her in his house in an endeavour
to comgel her to render conjugal rights. A writ of kabeas corpus was applied
for and obtained.
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obtained from it. A wife who has been deserted by her husband
may not be in a position to maintain herself or her children
during the three years continuous desertion which must necessar-
ily pass before she can apply for a divorce. She may of course
apply for maintenance in a magistrate’s court, but as such courts
are limited to £2 a week in the amount that may be ordered, the
sum ordered to be paid may be insufficient to support her in the
manner in which she has been accustomed, or which is justified
by her husband’s financial position. Proceedings for restitution
of conjugal rights is the appropriate remedy in such a case.
Pending the hearing of the petition, an order for the payment of
alimony may be obtained, and on non-compliance with the
decree that may be made, maintenance in the form technically
known as periodical payments or permanent alimony may be
obtained. (Post, Chap. v, pp. 75, 88, g1.)

In addition to the financial advantages that may be obtained,
non-compliance to a decree of restitution of conjugal rights
amounts to desertion sufficient to support a petition for judicial
separation. There is little advantage in this, for no real benefit
can be obtained by a judicial separation that cannot be obtained
by the decree for restitution of conjugal rights alrcady obtained.

DAMAGES
Who may claim

Damages may only be claimed by a husband from the man
with whom it is alleged his wife has committed adultery. They
cannot be claimed by a wife from the woman with whom it is
alleged her husband has committed adultery.

A similar form of action is available to either a husband or a
wife in the courts of common law. This is an action for damages
arising out of the enticement of a husband or a wife from the other
party to the marriage, and it must be brought in the King’s
Bench Division of the High Court of Justice.

If an action for enticement at common law and a suit for
damages in the Divorce Court be brought at the same time, the
enticement proceedings will be stayed until those in the Divorce
Court are terminated. If the latter result in an award of damages,
the action for enticement cannot be proceeded with unless there
are grave matters which were not, or could not have been dealt
with by the Divorce Court. Similarly, where damages have been
obtained in an enticement action brought before the divorce
proceedings are commenced, the Divorce Court will not entertain
a claim for damages based on the same facts.
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When and how application is made

Normally, a claim for damages is made as part of the pro-
ceedings for a divorce or judicial separation. It may not be made
when any other form of relief is sought. But a petition for damages
alone may be presented, and it need not have reference to pro-
ceedings for divorce or judicial separation. It may even be pre-
sented after the marriage has been dissolved, or after the death of
the wife. If the wife dies in the course of proceedings for divorce or
Jjudicial separation in which damages are claimed, they come to an
end except so far as the claim for damages. That may still continue.

As a claim for damages is a personal action, it comes to an end
on the death of the husband or of the co-respondent before the
matter is determined. It cannot be continued by or against the
personal representative of either of them.

Assessment of damages

As a general rule, the amount of damages to be paid is assessed
by a jury, though an order may be obtained dispensing with a
jury and so leaving their assessment to the judge. Whether the
assessment is made by a jury or by a judge, the same principles
apply and the same matters are taken into consideration.

It does not follow that because damages are claimed that any
award will be made. Itis entirely within the discretion of a jury or of
a judge to refuse to award any damages at all, even if the charges of
adultery are proved. If no damages are awarded, or if only nominal
damages are given, there is no right of appeal to a higher court.

Circumstances affecting damages

In every case, actual damage of some form or another must be
proved. It is generally thought that before a claim for damages
may be successful, the husband must prove that the co-respondent
knew that the woman with whom he was committing adultery
was a married woman. But this is not entirely free from doubt.
Some judges have held that it is necessary that it should be so
proved; others, that the question is immaterial, as a man who
commits adultery does so taking the risk that the woman is a
married woman; others, that the fact of knowledge is an aggra-
vation of the offence, but that absence of knowledge is not a bar
to the award of damages. But it is well-established law that where
a co-respondent did not know that the woman was a married
woman when he first committed adultery, but continued to
commit adultery after he had knowledge of that fact, damages
may be awarded against him.
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The conduct of the husband is one of the most important
factors in the consideration of a claim for damages. It must be
above suspicion, and must not have been the cause of the
original estrangement from his wife. If he himself has been
guilty of adultery, or if any conduct of his would have entitled
his wife to take proceedings against him, the chances of obtaining
damages are remote. If he has neglected his wife, or has had
little consideration for her feelings and comfort, it will be difficult
for him to establish that he has in fact suffered any damage.

Damages are in the nature of compensation for the disruption
of the home. They are not awarded as a punishment, nor as a
deterrent to other people; neither are they vindictive. The fact
that a co-respondent is a wealthy man is immaterial, unless it can
be shown that he deliberately used his wealth as a means to
seduce the woman. But his conduct is very material. If he attained
his ends by treachery or by force, or under the guise of family
friendship, or took advantage of the unavoidable absences of the
husband, these matters may be legitimately considered in as-
sessing the amount of damages to be paid.

In proving actual damage, regard may be had to the main
aspects of married life. A good wife has a certain pecuniary value
to her husband, and her abilities as a housekeeper and as a
mother have a financial effect on the home. Some wives have
means of their own which are of assistance in supporting the
family in the station of life in which they live; others have
commercial abilities which may be of assistance in the husband’s
business. The loss of any of these aids have a financial effect on
the future of the family. On the other hand, if they are lacking,
or if the wife is of the thriftless, shiftless, irresponsible type, there
is little financial damage suffered.

But the greatest value of a wife is as the partner and companion
of her husband. A happy and contented home is of rare and
priceless value, and he who is responsible for breaking it up,
inflicts damage for which no amount of money is adequate
compensation. Heavy damages may therefore be awarded on
these grounds. Where the married life of the parties has been
unhappy, or where the conduct of the wife has been marked by
wantonness or disloyalty, or she is of the type that yields lightly
to a man, there is a corresponding deterioration of her value.

Disposal of damages

When damages are awarded, they must be paid into court, or
in such manner as may be directed. They are not payable as of
right to the husband, and their disposal is for a judge to direct.
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A special application must be made for this purpose, at the
hearing of which the circumstances of all the parties that may be
affected, are considered. On the facts of the case, unconditional
payment may be made to the husband, or if there be children,
and their well-being calls for it, an allocation of part, or even of
the whole may be made for their benefit. Where a wife has been
abandoned by the co-respondent, and she is left without any
means of support, if her conduct has been merely that of a woman
who has erred, and there is no other reflection upon her chastity
or conduct, it may even be ordered that the damages be invested
to provide her with an income so long as she remains single and
lives a chaste life. There is no limit set to the discretion of the
judge, and unless the circumstances are most exceptional, there
is no appeal from the manner in which he has exercised his
discretion.

CHAPTER II

CONCERNING SERVICE, APPEARANCE,
AND DEFENCE

A rrriTion MusT END with a prayer which sets out in
concise language the exact nature of the relief that is sought. It
is not permissible to ask for reliefin the alternative, so a petitioner
may not ask that the marriage be dissolved, or that the parties be
judicially separated. If any other orders be desired, a request for
them must be made in the prayer. These would be orders for
costs, damages, custody and maintenance of children or alimony
pending the suit. If the petitioner has been guilty of adultery, it
must be prayed that the court will exercise its discretion, and
grant a decree notwithstanding such adultery. The petition is
complete and ready for presentation when it is signed, and notices
addressed to the persons mentioned in it are endorsed.

After the petition has been filed, copies of it bearing the seal of
the court must be obtained for service on all parties against whom
charges are made. The position of these parties in the proceedings
is determined by the liabilities they have incurred, and in
accordance with these liabilities certain descriptions are given
to them. As reference will be made to these descriptions, an ex-
planation of them is necessary.

The party who seeks relief and files the petition is called the
PeTITIONER. The other party to the marriage, and against whom
the petition is presented, is called the REspoNDENT. If it be the
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husband, he is liable to be called upon to pay the costs of the
proceedings, and this is so whether the prayer to the petition asks
that that be done or not; if it be the wife, she can only be ordered
to pay the costs of the proceedings if the prayer to the petition asks
that that be done. Such an order is of little value unless she has
means of her own out of which she can pay them.

The name given to a known person with whom it is alleged that
adultery has been committed is dependent upon the sex of that
person. If male, he is called the Co-rREsPONDENT; if female, she is
generally called the NaMED Woman. But if it be claimed that she
has means of her own, and the prayer to the petition asks that she
be ordered to pay the costs of the proceedings, she is called the
SeconDp REsPONDENT. Where a named woman enters an appear-
ance in the proceedings, she becomes an INTERVENER, and is so
called. A co-respondent or intervener may be ordered to pay the
costs of the proceedings whether the prayer to the petition asks
that that be done or not.

MNotices to appear

The notices endorsed on the petition, and addressed to the
persons mentioned in it, relate to their right to enter an appear-
ance in the proceedings. There are two forms of notice,—the one
is addressed to the other party to the marriage, and to any
persons mentioned in the petition who are liable to be condemned
in costs without any further steps being taken, i.e., co-respondents,
and named women whom it is asked shall be ordered to pay the
costs of the proceedings. This form of notice states that the person
to whom it is addressed is “‘required to enter an appearance’’ within a
stated time. Although the notice is peremptory in its terms, there
is no penalty suffered if it be ignored, and no appearance entered.

The other form of notice is addressed to the persons mentioned
in the petition who have no financial liabilities unless they enter
an appearance, and so intervene in the suit. It states that he or she
is “entitled . . . lo apply upon summons for leavel to enter an appearance
. . . and to intervene in the cause’’, within a stated time. Appearance
can only be entered on production of an order giving leave to do so.

Service of the petition

There must be personal® service of the sealed copies of the
petition upon each of the persons named in it. If it be established

1The Denning Committee has recommended that the necessity for leave to
be obtained should be abolished.

2The Denning Committee has recommended that where service can be
effected by registered post, and an acknowledgement of service in writing
obtained, personal service should not be necessary.

43



that personal service is not possible, leave may be obtained for
substituted service, i.e., service by advertisement, or, more rarely,
upon some third person through whom knowledge of the pro-
ceedings is likely to come to the party who should be served. In
very rare and exceptional circumstances, service may be dis-
pensed with entirely. To obtain leave for substituted service of any
kind, evidence must be forthcoming that exhaustive enquiries for
the whereabouts of the person to be served, have been made but
with no results. Leave is not readily granted, and the evidence
showing the impossibility of personal service must be conclusive.

The parties served must be identified at the time of service, for
the court requires strict proof that the right persons have been
served. At service on the other party to the marriage, he or she
must be identified to the process server as the husband or wife of the
petitioner. For instance, if it be necessary to serve John Smith
with the petition, it is not sufficient to show that ¢ John Smith has
been served. The process server will have to show that the John
Smith who was served with the petition, was known, or identified
to him, as John Smith the husband of the petitioner. The same
strictness of proof is not required when the other persons named
in the petition are served, unless they are liable to be condemned
in the costs of the proceedings. In that case, the process server will
have to prove that the person served was known, or identified to
him as the person with whom the respondent is alleged to have
committed adultery.

The identity of the persons served with the petition may be
established at the hearing of the petition in a number of ways,—
by visual recognition, by photograph (provided it is a recent and
a good photograph), by signature on a copy of the petition, or by
a receipt given for the sealed copy that was served. Any defect in
identification, or in service of the petition, is rectified if the person
served enters an appearance, unless, of course, he or she contends
that it is a case of mistaken identity, and that the wrong person
has been served.

APPEARANCE

It does not necessarily follow because a person has entered an
appearance, that the petition will be contested. It merely means
that such person wishes to be represented, and that he accepts the
fact that the court has jurisdiction to hear the petition, and to
grant or refuse the relief that is sought.

If a respondent claims, for reasons of domicile, residence; or
other basic fact, that the court has no jurisdiction to hear the
petition, a qualified appearance should be entered. This is called
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an appearance ‘‘under protest”’, and the vital issue of jurisdiction
is immediately raised. All further proceedings in the suit are
stayed until this issue is decided, and the competence of the court
determined. If it be found that the court has no jurisdiction, the
petition fails, and must be dismissed; if it be found that it has
Jjurisdiction, the petition proceeds once more.

When any person who has been served with a copy of the
petition, intends to contest it, an entry of appearance is the first
step that must be taken. It is followed at a later date by the filing
of a formal answer to the charges that are made, and a defended
suit comes into being.

But it may be that such person does not wish to contest the main
issues raised by the petition, but wishes to be represented, and to
be heard on other matters that may affect him. To do this he must
enter an appearance, either generally, or limited to the specific
matters upon which he wishes to be heard, such as, costs, custody
and maintenance of children, alimony pending the suit, or
damages. Though to be heard on the question of alimony or
damages, it is necessary to file also a formal answer to the claim.
Except in special circumstances, a general appearance is prefer-
able to one limited to a specific matter, for by it, all matters are
covered, even after decree nisi, and notice of every step that is taken
by the petitioner in prosecuting the suit must be given to all the
parties who have appeared.

The only person placed in a dangerous position by the entry of
appearance, is a named woman, against whom no claim for costs
is made. If she ohtains leave to appear and intervene in the suit,
she lays herself open to be condemned in the costs of the pro-
ceedings. Respondents and co-respondents incur no extra risk by
the entry of appearance, for their liabilities have already been
incurred. It is often to their advantage to enter an appearance.
The extra costs incurred by so doing are comparatively small,
and their burden is outweighed by the advantage of knowing what
is being done in the suit, and how it is proceeding.

How appearance is entered

Appearances must always be entered in the registry in which
the petition was filed. They may be entered by the party in person,
by a solicitor acting on his or her behalf, or by prepaid post. The
act of entry is the presentation of a memorandum of appearance
in duplicate,! and the payment of a fee of 2s. 6d. for each person
appearing. The duplicate memorandum is endorsed with the
fact of the entry of the appearance, and is returned to the person

1 The necessary forms may be purchased at any law stationer’s shop.
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who delivered it. It should be carefully preserved, as it is con-
clusive evidence of the entry of the appearance.

The form of memorandum must contain an address at which
service of notices and documents which do not require personal
service, may be effected by leaving them at that address. This
address must be within the jurisdiction, i.e., within England or
Wales. If the appearance be entered by a solicitor, the address is
usually his place of business, or that of his professional agent; if it
be entered in person, or through the post, the address must be
where the party resides, or carries on business, or one within the
district of the registry in which the suit is proceeding.

If appearance be entered at the Divorce Registry, Somerset
House, London, or in person at a district registry, the party who is
appearing must inform the solicitor acting for the petitioner, in
writing, that an appearance has been entered. If the appearance
be entered at a district registry through the post, the registrar will
send the necessary information to the solicitor for the petitioner.

ANSWER

It only becomes necessary to file an answer when it is desired to
contest the charges made in the petition, and so defeat the claim
for relief that is made. When an answer has been filed, the suit
becomes a defended cause, and must be placed in the Defended
List for trial. :

Particulars of charges made

It often happens that the charges made in a petition are not
sufficiently explicit to enable a complete answer to be made. In
such a case, the solicitor for the petitioner should be asked, by
letter, to give in writing fuller particulars of the charges. This
letter must specify the nature of the particulars required, e.g., the
time, date and place of the commission of the offences. If these
are not supplied, the remedy is to take out a summons asking that
the petitioner be ordered, under pain of the dismissal of the
petition, to give the particulars asked for. If the refusal to give
them in response to the, letter that was first written be unreason-
able, or done out of spite, the order may provide that the costs of
all parties to the summons be paid by the petitioner.

If particulars of the charges are given, but they are still in-
sufficient, or evasive, an order for still further and better par-
ticulars may be obtained. It may be that fuller particulars of the
charges cannot be given. When that occurs, the petitioner must
file an affidavit to that effect, and undertake to give them if and
when he is able. In addition to the affidavit, he may be ordered tc
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give a statement of the substance and nature of the case he intends
to put before the court at the hearing. Whether the respondent
obtains the particulars that he has asked for, or whether he obtains
a statement of the substance and nature of the case that is to be
proved against him, he is in a good position, for he has pinned
down the petitioner within certain known limits, and is therefore
in a position to give a complete answer.

The petition, any particulars that may be filed, the answer, and
any other documents that may make or refute charges, are known
by the collective name of ‘‘pleadings”. They constitute the body
of the case, and neither party may extend it beyond their limits
without leave of the court. The respondent knows what he has to
face, and no surprise in the nature of new charges can besprung
on him at the hearing.

Simple denial of the charges made

The nature of the answer that may be made is naturally de-
pendent upon the evidence that can be brought forward to refute
the charges made in the petition. The simplest form of answer is
a bare denial. Its effect is to reduce the evidence that may be
called, to that in proof, and in rebuttal of the charges.

Cross charges

But in addition to a denial of the charges made in the petition,
or in place of such denial, an answer may make cross charges
against the petitioner. These may be matters on proof of which
the respondent is entitled to ask for relief. If this be so, and he
desires relief, he must add a prayer to the answer, asking that the
petition be dismissed, and that the relief he desires shall be granted
to him. This prayer is similar to that placed on the petition, and
its effect is to convert the answer to a petition on behalf of the
respondent. This course is often followed in preference to the
filing of a cross petition. It obviously has the advantage of saving
much expense. Notices similar to those endorsed on a petition,
and addressed to the parties named in the answer are endorsed on
the answer, and sealed copies of the completed document must be
served upon them.

But it is open to the respondent to make his cross charges and
claim for relief by means of a separate petition. This proceeds
apart from the other petition, until the pleadings in both of them
are complete. They are then consolidated, and heard as one cause
by the court. Except in very rare cases, there is little or no ad-
vantage in following this course, for it adds considerably to the
expense of the proceedings.
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BARS TO RELIEF

It may be that a party cannot, or does not wish to deny the
charges made in the petition, but that he wishes to bring to the
notice of the court certain matters in extenuation of his conduct,
or matters relating to the marital life of the parties of which the
court should have knowledge. These are generally known as
““bars to relief”, for, by the statutes, they are matters which the
court must consider when deciding whether relief shall be
granted. In fact, the statutes are so explicit with regard to them,
that even though they are not pleaded in an answer, if the evi-
dence points to their existence, the court must investigate, and
take them into consideration in giving its judgment.!

Bars to relief are of two kinds,—those which are an absolute
bar, and those in regard to which the judge may exercise his
discretion.

Discretionary bars o relief

When certain acts or conduct on the part of the petitioner can
be proved, the grant of relief is within the discretion of the judge
who hears the petition. The exercise of this discretion is personal
to the judge, and is uncontrolled. It must, of course, be exercised
judicially and with due regards to the facts proven in the case.
It is only when it can be established that this has not been done,
that a successful appeal from the exercise, or refusal to exercise
discretion, can be made to a higher court. The general attitude
of the judges today is to take a very broad view of matrimonial
relations, and to consider primarily the effect of their actions on
public morals, rather than in their effect on the particular case
before them.

Since a judge is not bound to grant a decree, even when the
charges made by the petitioner are established beyond question,
when a matter which is a discretionary bar is present, the peculiar
circumstances of a case may cause him to grant a decree on
conditions. A common example of this is when a wife, who has
committed adultery, has been abandoned by the co-respondent,
or he is unknown, and she has no means of support. If the
evidence brought forward in the suit shows that her husband had
neglected her, or had been cruel to her, or had himself been
guilty of adultery, a judge will not grant him a decree unless he
consents to make some financial provision for his wife so long
as she remains single and chaste. By so doing, he expresses his

1 Supreme Court of Judicature (Consolidation) Act, 1925, S.178, as amended
by the Matrimonial Causes Act, 1937, S.4.
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disapproval of the conduct of the husband, and safeguards the
future of the wife; who might otherwise, through force of circum-
stances, be driven to make a living by doubtful means.

Petitioner’s adulltery

If the petitioner has been guilty of adultery during the sub-
sistence of the marriage, the court must be asked to exercise its
discretion in his or her favour, and during the course of the
proceedings, disclose the details of the adultery to the judge. If
the adultery be not disclosed, but is subsequently discovered,
the results may be very serious. The least that may happen is the
adjournment of the hearing for the amendment and re-service
of the petition, and compliance with the special rules applicable
to such cases. But it is as likely as not that the judge will refuse
to exercise his discretion, and will dismiss the petition. If the
adultery comes to light after a decree nisi has been pronounced,
the intervention of the King’s Proctor is inevitable. At whatever
stage of the proceedings the concealment is discovered, much
additional expense is incurred, with a corresponding increase
in the costs of the proceedings. Where the petitioner sues as a
poor person, non-disclosure may have still more serious results.
The poor person certificate may be withdrawn, with the conse-
quent abandonment of the proceedings. The solicitor assigned,
who makes no profit out of the case and has undertaken its
conduct as a voluntary task, will probably refuse to do anything
more for a petitioner who has not been so frank with him as he
should have been.

It therefore cannot be impressed too strongly on an intending
petitioner that there must be the fullest possible disclosure of any
adultery that may have been committed. It is a painful matter,
but one that is unavoidable.

The prayer to the petition must ask the court to exercise its
discretion in favour of the petitioner, but at the time of its filing,
no particulars of the adultery need be given. It is not the duty of
the petitioner to supply information which may lead to counter
charges being made against him. At a later stage in the pro-
ceedings, when the pleadings come up for examination before the
cause is set down for trial or hearing, details of the offences must
be given. This takes the form of a full statement, without any
evasion or equivocation of any kind. It is lodged in a special
envelope which must be sealed, and which is only opened by the
official whose duty it is to see that all the documents in the suit
are in order. Immediately that is done, the envelope is again
sealed until it is opened by the judge at the hearing.
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A discretion statement is not a pleading, and cannot be used
in evidence against the petitioner. Its purpose is merely to give
information to the judge, so that he may be able to decide
whether or not he will exercise his discretion. After a decree nisi
has been pronounced, it may be inspected by the King’s Proctor,
who will compare it with any information he may have in his
possession. The importance of its being a full disclosure therefore
becomes still more evident.

Delay in taking proceedings

Provided there is a reasonable excuse for it, delay in taking
proceedings is not an insuperable bar to relief. But if it be
culpable, as when it is the result of the petitioner having
acquiesced in, or having been indifferent to the offences coms-
mitted, it is a serious matter bordering on conduct conducing
to the offence, or even connivance in their commission.

Delay in seeking relief throws doubts on the sincerity of the
petitioner. Knowledge of a matrimonial offence, which is ignored,
gives rise to the presumption that the petitioner was at the date
of its discovery, insensible or indifferent to the conduct of the
respondent. This presumption is far from being conclusive, and
may be rebutted in many ways,—lack of means, ignorance that
relief could be obtained, a hope of reconciliation, a desire to
avoid hurting children who are in their minority, or who might
be adversely affected by proceedings being taken, or other like
reason.

When the petition is for restitution of conjugal rights or for
nullity of marriage, delay in taking the proceedings is regarded
more seriously than in the other forms of relief. A delayed
application has little element of sincerity, and the suspicion
arises that the proceedings are being taken with some ulterior
motive. Over a period of years, it is possible that the parties to
the marriage have accepted their difficult and unhappy position,
and by so doing have obtained certain advantages, and interests
have become vested. These should not be disturbed unless there
is a sincere desire for relief on the part of the petitioner.

Conduct conducing to the offence

In divorce proceedings based on adultery, unsoundness of
mind, or desertion, the conduct of the petitioner has a great
bearing upon the grant of relief. It was a maxim of the judges
of the old courts of equity that “he who comes to court must
come with clean hands”, and if the conduct of the petitioner
had sullied them, relief would be refused, or only granted on
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terms. The principle is still applied today, and if the conduct of
the petitioner be open to reproach, and has been such as to have
conduced to the offence committed, a very serious view is taken
of it. Sins of omission as well as commission constitute conduct
conducing to the offences charged. Neglect of a spouse, indifference
to wild, wilful or indiscreet conduct, cruel treatment, or desertion,
are viewed alike, and their effect upon the offences charged
against the respondent is carefully examined.

Conduct conducive of adultery is very much akin to connivance
at adultery. The dividing line between the offences is very fine,
and when the conduct approaches it, the matter becomes very
serious. Fortunately, the judges have a great knowledge of the
failings of human beings and are inclined to be charitable.
Whenever it is possible to do so, they lean towards a finding of
conduct conducing to the offence, rather than connivance at
the offence.

Absolute bars to relief

When certain other acts or conduct of the petitioner are proved,
the court has no discretion in the grant of relief. The statutes
expressly lay it down that the petition shall be dismissed.* Such
acts or conduct consequently act as an absolute bar to relief of
any kind.

Connivance -

The most serious offence constituting an absolute bar, is that
of being accessory to, or conniving at the adultery alleged to
have been committed. When it is proved, not only is the petition
dismissed, but the finding acts as a bar for all time to any further
suit brought on the grounds of adultery, by the person who has
been found guilty of the offence.

Being accessory to, or conniving at adultery may take a variety
of forms. There may be acquiescence in, or consent to adultery.
This is a rare form of the offence. It arises when a husband
accepts the fact of his wife’s life of prostitution, or wilfully closes
his eyes to any adulterous association she may have formed. It
also arises when a husband accepts money (maybe ostensibly as
damages) from the co-respondent, on the understanding that he
will not seek any further damages. Such an agreement is virtually
a licence to commit adultery, which is connivance in its worst
form. When a wife who has discovered that her husband has
committed adultery, takes advantage of it to extort from him a

1Supreme Court of Judicature (Consolidation) Act, 1925, as amended
by the Matrimonial Causes Act, 1937, S.4.
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deed of separation providing her with generous maintenance, she
is very near the offence of connivance. If she takes proceedings
against her husband at a later date, she will have to prove her
innocence in respect of the deed. It will be necessary for her to
establish that it did not carry with it the slightest approval of
the adultery committed, nor that it was intended to give a tacit
permission to continue the adultery.

There may be conduct that induces, or brings about adultery.
This generally arises when an arrangement is entered into
between the parties to a2 marriage that one of them shall commit
adultery, so as to give the other a ground for divorce. It can
best be described as the manufacture of evidence for the purpose
of divorce proceedings. In this form of connivance, the acts of
agents are deemed to be those of the principals, even though
they go beyond the limits of their authority.

Toleration of conduct that would, to the mind of the reason-
able average man, inevitably lead to adultery, is not an un-
common form of connivance. Toleration of this kind is a matter
of degree. In its mildest form, it would amount to conduct
conducing to the adultery; in its worst form, it would be con-
nivance. So that a husband who regards his wife’s loose conduct
with other men with equanimity, runs a risk of the inference
being drawn that his indifference conduced to any adultery that
might have been committed. If his indifference were very pro-
nounced, or if his negligence were so great as to amount to the
encouragement of improper familiarities at the hands of other
men, the inference of connivance would most certainly be drawn.

The court is very loth to infer that a party to a marriage has
expressly or impliedly given his assent to his own dishonour, and
for that reason there is never a presumption of connivance. The
inference will only be drawn on the most conclusive and un-
mistakable evidence. If there be a doubt, the petitioner will be
given the benefit of it, and his conduct will be taken as conducing
to the adultery, rather than connivance at it.

Condonation

Condonation is the complete forgiveness of offences that have
been committed, followed by cohabitation. It is of its essence
that one spouse, with full knowledge of the offence committed
by the other, should forgive that other, and confirm that forgive-
ness by reinstatement. Two elements are therefore involved,—
the one, full knowledge .of the offence committed; the other, a
reinstatement of the guilty spouse to the position occupied before
the discovery of the offence.
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If an offence be condoned as the result of a deliberate mis-
statement by the guilty spouse, or by a fraudulent misrepre-
sentation of the fact of the offence, there is no real condonation,
and proceedings mhy be taken on that offence when the mis-
statement or misrepresentation is discovered.

There is no such thing as conditional condonation, so that an
offence cannot be condoned conditional on future good behaviour.
Whether the future behaviour be good or bad, the offence still
remains condoned. This is especially so, if the forgiveness has
been confirmed by intercourse between the parties.

Condonation is only a bar in the suit in which it is found. If it
be established, the petition must be dismissed. If further grounds for
a petition are discovered at a later date, a petition based upon them
may be presented to the court. These latter offences have the effect
of reviving the condoned offences, and they may also be pleaded
in the new petition. They need not be of such a nature as to give,
in themselves, a ground for relief before they can revive condoned
offences. So that desertion for a period of less than three years is
sufficient to revive condoned cruelty, desertion, or adultery.

Collusion

Collusion is an agreement between the parties to a marriage
that one of them shall present a petition for divorce. Its essentials
are, not that a false case should be presented, but that a case
should be presented by the parties acting in concert and by
agreement. This does not mean that the mere expression of a
desire for a divorce by the parties to the marriage amounts to
collusion, unless that expression of desire is coupled with the
express or implied suggestion that one of them should commit
a matrimonial offence for that purpose, and the suggestion is
acted upon.

A ““hotel case’’ staged with the concurrence of the other spouse,
is a fairly common example of a collusive action. So is also an
agreement not to defend any suit that may be brought. Money
payments by one party to the other, especially by the wife to the
husband, raise grave suspicions of collusion. If there be no
satisfactory explanation for them, they will be deemed to have
been made as a result of an agreement to expedite and smooth
the passage of the suit, and so will be held to be collusive. A suit
for divorce may not be the subject of a financial bargain, and if it
be established that money has been paid or promised with the
object of furthering the passage of the suit, collusion will be
found. It is only the particular facts of each case of this kind that
can determine whether it is collusive or not.
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An agreement to conceal from the court the true facts of the
matrimonial life and relations of the partiesyis collusion. So that
if it be discovered during the course of the pioceedings that there
has been suppression of the fact that the petitioner has been cruel
to the respondent, or has been neglectful of her, or has been
guilty of some other matrimonial offence, there is a possibility of
collusion being found, with the consequent dismissal of the suit.

Collusion is only a bar to relief in the suit in which it is found,
except when evidence of adultery has been supplied at the
request of one of the parties. In that case, both parties have been
accessory to, or have connived at the adultery committed, and
have so debarred themselves from relief on the ground of adultery
for all time.

FURTHER PLEADINGS

When charges are made against the petitioner in the answer
to the petition, they must be replied to. So that whenever an
answer goes beyond a simple denial of the charges made in the
petition, the petitioner must answer them in the form of a reply.
This is the only time that a reply is necessary, and will be
permitted.

It is rare that pleadings go beyond reply. But if the circum-
stances of the case call for it, leave may be granted allowing the
filing of a rejoinder to the reply. This, by leave, may be followed
by a surrejoinder, and even by a rebutter and surrebutter, but
the circumstances that call for such remote pleadings are so rare
and exceptional, that they need not be dealt with.

CHAPTER III

CONCERNING TRIAL OR HEARING:
SEGCURITY FOR WIFE’S COSTS: PROCEED-
INGS IN COURT: CONDEMNATION IN COSTS:
THE KING’S PROCTOR: DECREE ABSOLUTE

When ThE PLEADINGS in a suit are complete, it must
be set down for trial or hearing. A defended cause is said to be
“tried”’; an undefended cause 1s said to be heard.

Place of trial or hearing
When a suit is defended, the solicitor for the petitioner must
give notice to all parties who have entered an appearance, of
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the place where he intends to apply that it shall be tried. The
parties that have filed answers, must file a statement setting out
the number of witnefses that they intend to call, and where they
each reside. They nlay then suggest a place at which the suit
shall be tried. If there be any disagreement as to the place of
trial, the registrar of the registry in which the cause is proceeding,
will make the final decision.

When a suit is undefended, the solicitor for the petitioner must
file an affidavit in which he discloses the number of witnesses
that will be called at the hearing, and where each of them
resides. He may suggest in this affidavit where he would like the
hearing to take place. If the place suggested does not appear to
be the most convenient for the petitioner and the witnesses, the
reasons for its selection must be given.

The certificate of a registrar that the pleadings and proceedings
in the cause are in order, must now be obtained. At the time of
granting this certificate, the registrar will give directions as to
the place of trial or hearing. In deciding this matter, he will
consider the residential locality and convenience of the parties
and their witnesses, the costs involved, the date upon which the
trial or hearing can take place, and the relative facilities for trial
or hearing in London, or at one of the assize or special pro-
vincial courts having jurisdiction in divorce.!

The List
When the registrar has granted his certificate, the petitioner’s
solicitor must set the cause down for trial or hearing in the
appropriate list of the court indicated by the registrar. If he does
not do so within fourteen days of the date of the certificate, any
party who is defending the suit may do so. In either case, it must
be set down within twenty-eight days of the issue of the certificate.
Whoever sets down the cause must give notice to all parties who
have entered an appearance that he has done so, and that it will
appear in a certain list of causes for trial or hearing. When he has
done this, his responsibilities in that direction cease. It is then the
duty of each party to find out for himself the position of the cause
in the list, and the day upon which it will come before the court.
If the place of hearing directed by the registrar be London,
the cause is placed in the list for the next following term. This
list is generally made public a week or so before the beginning
of that term, and may be inspected on the notice boards of the
Divorce Registry at Somerset House, London, or upon the notice
1A list of the assize courts having jurisdiction in divorce will be found
in Appendix I, p.'127.



board outside the room of the Clerk of the Rules at the Divorce
Court, Royal Courts of Justice, London. When the lists have
been printed and published, they may be pyrchased through the
Stationery Office. ¢

If the place of trial or hearing directed by the registrar be an
assize court, or one of the special provincial divorce courts recently
created, the list may be inspected at the district registry of the
High Court in the town where the court is to be held, or in
certain cases at the district registry indicated against the name
of that town in the table contained in Appendix I (p. 127), about
twenty-one days before the court will sit.!

Unless a day has been specially fixed, it is often difficult to
ascertain the day and time of the trial or hearing of a particular
cause, before the afternoon of the preceding day. In London,
the list of causes to come before the court on the next day, is
posted outside the room of the Clerk of the Rules at the Divorce
Court; at an assize, or special provincial court, outside the room
of the Associate or Registrar in the law courts where the court
will be held. Certain London newspapers publish the daily cause
lists on the morning of that day, and most provincial newspapers
circulating in the town publish it the evening before, or on the
morning of that day. But reliance on newspapers gives very short
notice as to when the parties and their witnesses must appear.
Generally, the solicitors of the parties concerned watch for the list,
and t?egraph their clients as soon as the day and time are known.
The dourt accepts no excuse for failure to attend, and if the
parties and their witnesses are not present when the cause is called,
it may be transferred to the bottom of the list, or even to a later
court.

SECURITY FOR WIFE’S COSTS

When a cause is set down, a very important step should be
taken by the solicitor acting for a wife who is a petitioner, or
who is a respondent defending the suit. This is to obtain from
her husband security for the costs of the further proceedings. If
this be not done, a serious financial position may arise if her
petition or defence be unsuccessful. :

In the great majority of cases, a wife has not the meansjto
prosecute or defend a suit for divorce. It may be that she can
borrow money for that purpose, or that her solicitor is prepared

1The date of the Commission Day for an assize, or for the holding of a
special provincial court, may be ascertained from any law journal, from a

lice office, or the local registry of the High Court of Justice (usually the
r:cal County Court).
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to give her credit, but either course is most unsatisfactory.
Provision has therefofe been made for her to obtain an order for
the payment of her fosts of the proceedings up to the stage of
setting down the suif, and for the payment into court of a sum
of money estimated to be sufficient to cover the probable costs
from the stage of setting down the suit, to its conclusion. To
obtain such orders, the solicitor acting for a wife petitioner or
respondent, must lodge for taxation, a detailed bill of his costs
up to and including the setting down of the cause for trial or
hearing. By ‘‘taxation of costs’’ is meant the examination of the
items of a bill of costs by an officer of the court, and in respect of
which an order compelling payment is required. This officer
reviews each item of the bill, and allows, reduces, or disallows it
in accordance with certain fixed principles. When this has been
done, an"order is made calling upon the husband to pay to the
solicitor acting for the wife, the total amount allowed by the
taxing officer as proper costs. If the husband can establish that
his wife has means of her own sufficient to meet the bill, he may
be ordered to pay the sum assessed into court, where it will
remain until a judge finally decides who shall pay the costs of
the proceedings. The next stage of the appointment before the
taxing officer, is the discussion of the anticipated costs of the
proceedings which will be incurred up to their termination.
These will vary with the circumstances of the case. If witnesses
have to be brought from a distance, or have to remain in a town
overnight, there will be a corresponding increase in expenses.
Where it has been found necessary to employ enquiry agents, or
if the intricacies of the case call for the employment of a ““silk”’
(i.e. a leading, or King’s counsel), the costs that will be incurred
will be much greater, and the sum ordered to be secured corres-
pondingly increased. All these, and other matters, are put before
the taxing officer, who then decides upon the sum that he
considers sufficient to cover the further costs of the suit. This
may vary from a nominal sum in a suit proceeding under the
Poor Person Rules, to hundreds of pounds in a suit where the
expenses are likely to be extremely high. In the generality of
paying Cases, it ranges from twenty to seventy pounds. An order
is then made calling upon the husband to pay into court the sum
assessed, where it will lie until a judge finally decides who shall
pay the costs of the proceedings.

PROCEEDINGS IN GCOURT
A defended cause is opened by a speech from the counsel for the
petitioner. In this, he indicates to the judge the main points of
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his case, and the nature of the evidence which he intends to put
before the court. This is followed by the evidence of the petitioner,
and of the witnesses on his or her behalf. jfach of them may be
cross examined by the counsel for the part.es who are defending
the suit, in which case, they may be re-examined by the counsel
for the petitioner on matters arising out of the cross examination,
and which still remain obscure. The defence is then opened in a
similar manner, and the parties defending, and their witnesses,
are examined, cross examined, and re-examined. Each counsel
now addresses the judge on the merits of his case, as supported
by the evidence of his client and witnesses. The judge then
summarizes the evidence, and gives his judgment.

In undefended causes, the procedure is very much simpler, as
there is generally only one counsel, and there is no cross examina-
tion and re-examination of the petitioner and witnesses. When
there is any matter in doubt, the judge will himself examine the
witnesses, or instruct counsel to do so. :

The hearing of undefended causes usually follows a fixed course,
with the result that they can be disposed of at a very rapid rate.
Provided counsel is competent, and no matters out of the
ordinary arise, an undefended cause may be heard and decided
in a matter of minutes. To the uninitiated, this sometimes gives
an impression of ease and lack of care in the examination of the
facts, with the result that there is often a common impression that
the hearing of an undefended divorce suit is a formality. Nothing
could be further from the truth, and the intelligent spectator of
a number of cases will perceive an ordered routine which omits
no essential fact of evidence. He will hear the formal evidence
of the petitioner given in answer to leading questions, but
immediately material evidence is approached, the leading
questions cease, and the witness must give that evidence in his
or her own words. The routine is more or less fixed, and it is
only the sudden intervention of the judge that brings home the
fact that each piece of evidence must fit perfectly into the whole.
The slightest flaw or discrepancy is seized upon by the judge as
a matter for fuller investigation.

Witnesses

Witnesses are usually served with subpoenas, so as to ensure
their attendance at court. This is always done if there be any
unwillingness to give evidence. When served with a subpoena,
the witness must be paid a reasonable sum to cover his expenses
to and from the court, from his place of residence. Disobedience
to a subpoena that has been properly served, is a serious
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matter. It is contempt of the court, and may be punished as

such.
There are two lq.rts of subpoenas,—the one, for the purpose
of compelling the atfendance of a witness to give oral evidence,
and the other, to compel him to attend and produce books or
documents that are in his possession. This latter subpoena must
specify the books and documents that must be produced.

Protection of wilnesses

When proceedings are instituted in consequence of adultery,
no witness is bound to answer any questions that tend to show
that he or she has been guilty of adultery, unless such witness
has already given evidence in the same proceedings in disproof of
the alleged adultery.! This is a most valuable privilege, for under
it, any person who is mentioned in a pleading as having com-
mitted adultery, may refuse to give evidence concerning it, even
though he or she has been compelled to attend the court under
a subpoena. When such a witness is placed in the witness box, it
is the duty -of counsel to give the warning that there is no com-
pulsion to give evidence. If the witness be prepared to do so, the
evidence will be accepted; if not, he or she will be told to leave
the witness box.

Husbands and wives are privileged as to communications made
between them during the subsistence of the marriage, and
neither of them may be compelled to disclose any such- com-
munications.? Marital confidences are thus well protected.

Solicitors have privilege on the subject of communications
made to them by their clients in the course of the preparation
of the suit. They therefore cannot be compelled to disclose
anything that has been told to them by their clients in the privacy
of the consulting room.

Ministers of religion, and priests of any order, have no privilege
whatsoever as regards communications made to them, and they
can be compelled to disclose such communications even though
the disclosure involves a breach of professional secrecy, or
breaks the seal of the confessional.

Medical practitioners have no privilege as to communications
made to them by their patients, nor as to the maladies from which
they have been suffering. They can be compelled to disclose such
matters, even though they concern diseases the treatment of
which is regulated by the government under conditions of
secrecy.

1 Supreme Court of Judicature (Consolidation) Act, 1925, S.198.
2 Evidence Amendment Act, 1853, S.3.
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COSTS

After he has given his judgment in thq suit, the judge will
hear and consider applications relating tojcosts, the custody of
children, and damages.

If it be desired that any party to the suit be condemned in the
costs of the proceedings, the judge must be asked to make an
order to that effect. The divorce court differs from the courts of
common law in that the unsuccessful party is not automatically
condemned in the costs of the proceedings. The making and the
terms of an order for costs are entirely within the discretion
of the judge, and this discretion is not limited or fettered in
any way.

Successful wife

A wife who has been successful in her prosecution or defence
of a petition, may always obtain an order for costs against her
husband. If she brought charges against a named woman which
have been proved, she may obtain an order against her also,
provided that she took the precaution of asking in her petition or.
answer, that the woman be condemned in costs. If the woman
be a married woman, there is no need to prove that she possesses
property of her own, and apart from her husband. A married
woman i3 now responsible for the consequences arising out of

her torts or wrongdoing. Her husband cannot be made liable
for them.

Unsuccessful wife

The importance of a wife’s obtaining an order for the lodgment
of security for her costs, before the hearing of the petition (supra,
p- 56), arises when her prosecution or defence of the suit has been
unsuccessful. If there be no order, she rarely, if ever, obtains an
order for the payment of her costs. But if security has been ordered,
even though the order has not been complied with, her husband
will be ordered to pay her costs up to the amount ordered to be
secured. This amount was assessed on the assumption that the
trial of the suit would not last longer than a day. If it exceed that
period, the judge should be asked to extend the security. This,
when done, has the curious result of enlarging the security to such
an extent that it covers the whole of the costs incurred by the
wife. Of course, if her husband proves that she is in possession of
property of her own, out of which she would be able to pay her
own costs, no order for costs will be made against him.
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Successful husband

A husband who hgs veen successful in his petition against his
wife, may obtain ar’ order for costs against the co-respondent
named in it, provided (1) that the evidence has established the
identity of the co-respondent with the person with whom the wife
committed adultery, and (2), it has been proved that the co-
respondent knew at the time that he committed adultery, that
the woman was a married woman. If there be more than one co-
respondent, an order may be obtained against any or all of them.

A husband may also obtain an order for costs against his wife,
but such an order will be of little value unless she has means of
her own out of which she can pay them.

Successful co-respondent

When a co-respondent has been successful in his defence of the
suit in which he is named, he may obtain an order for costs
against the unsuccessful husband petitioner. But this will not be
done, if it has been established that, even though he is innocent
of the adultery alleged, his conduct has been so reckless and in-
judicious, he has only himself to blame for the position in which
he finds himself.

Successful intervener

A named woman, who intervenes and is successful in her defence
of the petition in which she is named, may obtain an order for
costs against the petitioner. It will not be necessary for her to
prove that the petitioner has separate estate, for the order for
costs may be made against the petitioner and her husband.

Costs in poor person suils

In suits proceeding under the Poor Person Rules, orders for
costs are usually limited to the payment of out-of-pocket ex-
penses. These are the actual payments that have been made, and
do not include any allowance for the profit costs of the solicitor,
or even for his stationery and office expenses. The sum of money
that wa$ deposited with the law society which granted the certi-
ficate, is deemed to be included in the order.

If the person who is condemned in the costs of the proceedings
has not been admitted to sue or defend as a poor person, and it is
considered that he is in a position to pay full costs, the order may
provide that he shall pay the profit costs of the solicitor, in addi-
tion to the out-of-pocket expenses of the petitioner.

Where a person has been admitted to sue or defend as a poor
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person, as the result of untrue or fraudulens statements made by
him, he may be ordered to pay the full costs of the proceedings as
though he were not a poor person. ]

If there be special circumstances in a poot person suit (as when
the person condemned in the costs has acted unreasonably in
bringing or defending the proceedings, or his conduct of them
has been unreasonable, or the proceedings have been so lengthy
and difficult as to throw an unusual burden on the solicitor), the
order may provide that the costs awarded shall include the profit
costs of the solicitor, or shall mention a definite sum to be paid
to the solicitor as a recompense for his labours. These costs are in
addition to the out-of-pocket expenses of the poor person.

Whatever form the order may take, it may never include the
payment of a fee to counsel, nor of the court fees that would have
been payable had the suit been conducted outside the Poor Person
Rules.

CUSTODY OF CHILDREN

When a decree nisi is pronounced in a suit, the judge may make
an order providing for the custody of the children of the marriage.
On the principle that the paramount consideration in making
orders concerning children, is their welfare, the judges will not
hear argument and contention in open court. If the parties to the
suit have not agreed as to the future of the children, the question
as to whom shall have their custody is generally adjourned, to
be heard at a later date in the privacy of the judge’s chambers.?

DAMAGES

When a husband claims damages from the co-respondent in
the suit, the assessment of the amount of damages to be paid is
generally made by a jury. But if it be so desired, an order may be
obtained without difficulty, allowing the assessment to be made
by the judge who hears the suit. During the Second Great War,
damages have been assessed by the judge, so avoiding the calling
of juries for that purpose.

The petitioner must always set out in the prayer to his petition,
the amount of damages that he claims he has suffered as a result
of the break up of his home. This amount is never disclosed to the
jury, who must arrive at the value of the damage done without
reference to it.2 Whatever sum is awarded, the decree will recite

1 The question of the custody of children is dealt with fully under *‘ Main-
tenance of Children », post, Chap. iv, pp. 67-72.

3 The principles upon which damages are assessed are dealt with in
Chap. I, ante, p. 40.
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it, and further order, that the co-respondent pays it into court
within a stated time. There it will remain until the decree is made
absolute, and an ord¢r obtained for its allocation.

APPEALS

Any appeal against the grant, or refusal to grant a decree, must
be made to the Court of Appeal within six weeks of the grant or
refusal. This time may not be extended without the permission
of the Court of Appeal, which is only granted upon good and
sufficient cause being shown.

There is no appeal to the House of Lords unless the Court of
Appeal or the House of Lords itself, grants leave in special
circumstances.

There is no appeal against a decree absolute if the proposed
appellant had time and the opportunity to appeal against the
decree nisi.

INTERVENTION AFTER DEGREE NISI

The King’s Proctor, or any member of the public, may
intervene after a decree nisi has been pronounced. An inter-
vention by a member of the public is very rare, but the King’s
Proctor often intervenes.

The King’s Proctor is a public official whose duty it is to see that
no decree is made contrary to the justice of the case. His powers
may be exercised at any stage of the proceedings, and he may
intervene at any time. The court may also call upon him to be
represented at the hearing of a suit in which matters may arise
having an effect on public policy or morals. But in the generality
of cases, he does not become interested until a decree nisi has
been pronounced. Every case is then brought to his notice for
investigation. He examines the evidence in the light of any
information that has been given to him, or which has been
discovered by his agents. If he comes to the conclusion that a false
case has been presented, either by perjured evidence or by the
suppression of the true facts of the relations of the parties, he
reports to the Attorney General, who may direct him to intervene
with a view to obtaining the rescission of the decree. This inter-
vention takes the form of the entry of an appearance by him,
and the filing of a Plea which sets out the grounds for the in-
tervention. A copy of this document is served upon all the parties
named in it, and the proceedings then follow a course similar to
that followed by an original petition. Until the intervention is
disposed of, no application to make the decree nisi absolute can
be accepted.
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The costs of a successful intervention by the King’s Proctor are
generally payable by the petitioner; the ccsts of an unsuccessful
intervention are expenses of his office, sirce he fulfils a public
duty by intervening.

Members of the general public are allowed to intervene after a
decree nisi has been pronounced for the reason that divorce is a
matter that affects public morality, in which every citizen is
deemed to be interested. A party to the suit may not intervene,
for his remedy is to appeal against the decree.

Interventions by members of the public are always made at the
intervener’s risk as to costs. The consequence is that few people
intervene, for unless they are successful, they will have to pay the
costs of all the parties. In recent years, there have been two
successful cases of intervention,—one on the ground of the
petitioner’s undisclosed adultery, and the other on the ground of
collusion. In neither case had the offences come to the notice of
the King’s Proctor.

Reconciliation after decree nisi

When the, parties to the marriage become reconciled after a
decree nisi has been pronounced, application should be made for
the rescission of the decree. This may be done with little difficulty
and at small expense. If application be not made, the King’s
Proctor will intervene for the same purpose, and the petitioner
will be liable for his costs.

DECREE ABSOLUTE

An application may be made by the petitioner for the decree
nisi in a suit to be made absolute, at any time after the expiration
of six weeks from its date. This period may only be shortened
by leave of a judge, who will not do so unless the most urgent
reasons are put forward, and he is satisfied with them. The leave
will be qualified by the proviso that the King’s Proctor does not
object. It is most unlikely that there will be any abridgement of
the six week period in future cases, for it is only recently that
the statutory period of six months has been reduced by a general
order of the court.

The most common ground upon which an application to
shorten the period is made, is that one of the parties has urgent
reasons for re-marriage at as early a date as possible. These
reasons must be substantial,—such as the impending birth of
a child to the respondent, or to the woman named, and the desire
of all the parties that it should be born legitimate. When the
proceedings have been protracted by causes beyond the control
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of the parties, the court sympathetically considers an application
to shorten the peri

The period of six] weeks must have come to an end on the day
upon which the apblication for a decree absolute is mad