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FOREWORD

THE signing of the Final Act of the United Nations Conference on
Trade and Employment at Havana, Cuba, on March 24, 1948,
marked the culmination of an enterprise that had its beginnings
in the declarations of policy that were made in the Atlantic Charter
in 1941 and in Article VII of the lend-lease agreements in 1942. It
marked the completion of three years of careful planning and almost
two years of continuous negotiations. It marked the embodiment in
a chatter for world trade, produced by more than fifty nations, of
the principles contained in the proposals that were published by the
United States in 1945.

The Havana conference covered a wider range of problems than
had ever been tackled by any other economic conference in the
history of international affairs. It dealt with a subject matter that
presented, in its combination of diversity, complexity, and political
sensitivity, a problem so difficult that it might well have defied the
negotiators’ art. Yet it produced and wrote into a single document,
not one agreement, but six—one on trade policy, one on cartels, one
on commodity agreements, one on employment, one on economic
development and international investment, and the constitution of a
new United Nations agency in the field of international trade. The
successful completion of any one of these agreements would have
been a notable achievement. The completion of all six of them,.in
the troubled times in which we live, is little short of a miracle.

When the United States made its first proposals for a charter
setting up an international trade organization, it faced a world in
which the normal patterns of trade had been disrupted by the war.
Production was cut down; business was dislocated; and the eco-
nomic and political future was filled with uncertainty. In such a
situation, we might have decided to postpone our proposals until
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things got back to normal. But we knew, if we did so, that nations
might set up a whole series of new restrictions that the world might
never succeed in breaking down. So we went ahead. And the results
already achieved have demonstrated that we chose the wiser
course.

As the United States approached the problem of postwar trade
policy, there were three courses it might have pursued. First, it might
have concluded that the rest of the world was so committed to restric-
tionism that the attempt to clear the channels of trade was hopeless.
It might have washed its hands of the whole job and tried to live to
itself. But we must remember that we are part of an interdependent
world. Prosperity and peace for us depend upon prosperity and peace
for everybody else. Economic isolation is clearly impossible.

Second, the United States might have sought to lay down a simple
set of idealistic principles to govern world trade and tried to per-
suade the other nations of the world to accept it. But trade is a com-
plicated business and the times in which we live are full of difficulty.
Other nations have their own problems and their own policies. No
simple set of rules could be accepted. No rigid set of rules would
work. If we are to be realistic, we must be practical. And if we are
to be practical, we must deal with details. If we are to have a world
trade charter, it must be a charter that will fit the facts.

Third, and last, we could have sought a realistic document, one
that would meet the practical problems of the real world. Such a
charter would set forth fundamental principles on which all nations
could agree. But it would also make such detailed provisions as might
be required to meet emergencies and to fit diverse national economies
into a common pattern of world trade. This is the only kind of
charter that would actually work. It is the only kind that would
provide us with a real alternative to anarchy and chaos in the com-
merce of the world. It is the kind of a charter that the United States
has always sought. And it is the kind that was completed at Havana
in 1948.

This Charter sets up an International Trade Organization to sup-
port and strengthen the International Bank for Reconstruction and
Development and the International Monetary Fund. But it does
more than that. For the first time in history, it asks all nations to
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commit themselves, in a single document, to a policy of non-discrimi-
nation in their customs charges and requirements and in their inter-
nal taxation and regulation. It asks them to reduce tariffs and other
barriers to trade and it lays down detailed rules to insure that the
freedom that is gained by reducing visible tariffs shall not be lost by
building up invisible tariffs. It also lays down rules under which
import and export quotas (the most serious of all forms of trade
restriction) can be limited, controlled, and eventually abandoned.

The Charter makes the first attempt in history to apply uniform
principles of fair dealing to the international trade of private enter-
prise and public enterprise. It makes the first attempt, through inter-
governmental action, to eliminate the abuses arising from the opera-
tions of international monopolies and cartels. It spells out, for the
first time, a code of principles to control the formation and operation
of intergovernmental commodity agreements. It marks the first
recognition, in an international instrument, of the interdependence
of national programs for the stabilization of production and inter-
national programs for the liberation of trade. It recognizes the
interdependence of international private investment and the eco-
nomic development of backward areas and emphasizes the impor-
tance of such development to the well-being of all the peoples of the
world.

The Charter is long and complicated and difficult. It is concerned
with such technical matters as unconditional-most-favored nation
treatment, disequilibrium in the balance of payments, non-discrimi-
nation in the administration of quantitative restrictions, and proce-
dures to be followed in multilateral selective negotiations on tariffs
and preferences. But we must not lose sight, in all of its detail, of the
deeper problems that underlie these mysteries. For the questions with
which the Charter is really concerned are whether there is to be
economic peace or economic war, whether nations are to be drawn
together or torn apart, whether men are to have work or to be idle,
whether their families are to eat or go hungry, whether their children
are to face the future with confidence or with fear.

Behind the Charter’s many chapters and its scores of articles, there
lies a simple truth. The world will be a better place to live in if
nations, instead of taking unilateral action, without regard to the
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interests of others, will adopt and follow common principles and
enter into consultation when interests come into conflict. And this,
throughout the entire range of trade relationships, is what the signa-
tories of the Charter will agree to do. Each will surrender some part
of its freedom to take action that might prove harmful to others and
each will thus gain the assurance that others will not take action
harmful to it. This may well prove to be the greatest step in history
toward order and justice in economic relations among the members
of the world community. The International Trade Organization will
deal with questions that nations have always held to be of the greatest
importance. It will seek solutions for problems that have all too often
been a source of irritation and ill will. It will serve as a center where
the peoples of the world, with their diversity of economic interests,
can meet on common ground. The ITO will complete the structure
of international economic cooperation. It will add strength to the
United Nations.

The program that is embodied in the Charter provides a necessary
sequel to the program for European recovery on which the United
States is now embarked. The two are interdependent; neither can
be wholly successful without the other; both are parts of a common
policy. If we were not to ease the burdens of Europe in this emer-
gency, our chances of reducing the barriers to trade would not be
good. But the reverse of this statement is just as true. If we do not
reduce the barriers to world trade and thus make possible a great
expansion in the production, distribution, and consumption of goods
throughout the world, there is little hope that the aid we are extend-
ing under the recovery program will accomplish its purpose or serve
as anything more than a mere stopgap. The trade program must take
over where the recovery program leaves off.

The negotiation of the trade charter is now an accomplished fact.
But we were told, again and again, while it was under way, that it
could not be done. The program was too ambitious. It would involve
too many commitments. Circumstances and systems were too diverse.
Fair dealing, in international trade, was old-fashioned and imprac-
tical. The disorganization caused by the war was too great. The
problems of reconstruction were too pressing. Nations were too much
preoccupied with immediate difficulties. They would not look to
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the future. The future, in any case, was too uncertain. It could not
be done. It has been done!

. The Charter will soon be under consideration by national legisla-
tures throughout the world. It should come before the Congress of
the United States in 1949. In the meantime, I hope that the Ameri-
can people will study it, criticize it, analyze it, and finally decide
that they will give it their support.

To the process of popular understanding, public discussion, and
eventual decision, this book should make a substantial contribution.
The author served as Director of the Office of International Trade
Policy in the Department of State during much of the time when the
American proposals were being prepared. He represented the United
States as chairman of its delegation at the conference in London and
as vice chairman of its delegations at Geneva and Havana. He is
well equipped to outline the history of the Chkarter, describe its pro-
visions, and discuss its significance.

W. L. CrayToN
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INTRODUCTION

TopAY many a thoughtful American is looking toward the future
with profound misgivings. Nor is it surprising that this is so. We live
in troubled times. We have emerged victorious from the most terrible
war in history. But the world we live in is not, as yet, a world at
peace. Its peoples are not one. They do not speak the same language.
They do not attach the same meanings to the same words. They are
divided in their beliefs and in their practices—with respect to eco-
nomtic and political organization, with respect to human rights, to
freedom and democracy. They are still suspicious of one another, dis-
trustful and afraid. They are still in arms and they still seek their
ultimate security in military might. Whether these divergent views
can soon be reconciled, these suspicions dispelled, and these arms
laid away, no man can now say. The real test will come, again and
again, when the nations are asked to take smaller risks for greater
gains, to sacrifice smaller advantages for the greater good. And no
one knows whether they will do it—or when.

In such an atmosphere, the task of rebuilding a stable world order
appears to be impossibly difficult. But the obstacles before us, serious
as they may be, should not be permitted to obscure the very great
progress that has already been made. And that progress has been
great. The American people have come, most of them, to realize the
role that they must play in world affairs. They have displayed a
readiness to assume the responsibility that goes with power. The
record of the United States, during and since the war, is one for
which we need offer few apologies. We have financed our allies,
during the war, through the instrument of lend-lease ; we have had
the wisdom, once the war was over, to cancel the lend-lease account.
We have contributed heavily to relief, resettlement, and rehabilita-
tion. We have made grants and loans for reconstruction, unprece-
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dented in magnitude and in the generosity of their terms. We have
taken action to promote the development of backward areas, to
stabilize currencies, and to reduce barriers to trade. We have taken
the lead in binding the world together in a network of organizations
for international cooperation : the United Nations and its specialized
agencies in the fields of food and agriculture, money and banking,
shipping, aviation, and communications, labor, health, resettlement,
and cultural interchange. With other nations, we are developing the
programs and organizing the institutions through which we can
work together, side by side, to reconstruct a shattered world. For so
much in the way of concrete achievement, in so short a time, there
is no precedent in history. Much has been done; much remains to
be done.

We, in America, have demonstrated our willingness fully to par-
ticipate in political affairs; to lend and give for relief and reconstruc-
tion all around the world. But our determination to carry through,
in economic matters, is still in doubt. Too many of us still fail to
realize the implications of our national policies. Too many are reluc-
tant to admit that our foreign relations, whether political or eco-
nomic, are indivisible; that we cannot successfully cooperate in the
one field if we fail to cooperate in the other.

One of our elder statesmen, once Secretary of State and later
Secretary of War, has put our situation in the following words:
“Americans must now understand,” writes Mr. Stimson, “that the
United States has become, for better or worse, a wholly committed
member of the world community. This has not happened by con-
scious choice; but it is a plain fact, and our only choice is whether
or not to face it. For more than a generation, the increasing inter-
relation of American life with the life of the world has out-paced our
thinking and our policy ; our refusal to catch up with reality during
these years was the major source of our considerable share of the
responsibility for the catastrophe of World War II.

“It is the first condition of effective foreign policy that this nation
put away forever any thought that America can be an island to her-
self. No private program and no public policy, in any sector of our
national life, can now escape from the compelling fact that if it is
not framed with reference to the world, it is framed with perfect
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futility. This would be true if there were no such thing as nuclear
fission, and if all the land eastward from Poland to the Pacific
were under water. Atomic energy and Soviet Russia are merely the
two most conspicuous present demonstrations of what we have at
stake in world affairs. The attitude of isolationism—political or eco-
nomic—must die; in all its many forms, the vain hope that we can
live alone must be abandoned.” *

The logic of our position allows us no alternative. We must go on,
in international cooperation, from politics to economics, from finance
to trade. World organization for security is essential; but if it is to
succeed, it must rest upon continuous international participation in
economic affairs. The provision of relief, the stabilization of curren-
cies, and the extension of credits are necessary and desirable; but if
the peoples who now depend upon relief are soon to become self-
supporting, if those who now must borrow are eventually to repay,
if ‘workers on farms and in factories are to enjoy the highest possible
levels of real income, if standards of nutrition and health are to be
raised, if cultural interchange is to bear fruit in daily life, the world
must be freed, in large measure, of the barriers that now obstruct
the flow of goods and services. If political and economic order is to
be rebuilt, we must provide, in our trade relationships, the solid
foundation upon which the superstructure of international coopera-
tion is to stand.

* “The Challenge to Americans,” Foreign Affairs, October 1947.
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CHAPTER 1

THIRTY YEARS OF TROUBLED TRADE

THE barriers which obstruct the flow of trade have been raised
higher and higher in the years since the outbreak of the First World
War. Governments have interfered, increasingly, with the move-
ment of goods and services across their borders. They have sought to
curb imports by increasing customs formalities, by raising tariffs, by
imposing quotas and embargoes, and by controlling the supplies of
foreign exchange. They have sought to force exports by depreciating
their currencies, by paying subsidies, and by bartering goods for
goods. They have sought to gain at the expense of their rivals in
trade by entering into exclusive deals and by setting up preferential
systems which discriminate among their suppliers and their custom-
ers. At the same time, they have permitted private traders to seek
higher profits through cartel arrangements that curtail output, raise
prices, and divide up the markets of the world. And, upon occasion,
nations themselves have entered into agreements designed to benefit
producers by cutting output and boosting prices to the detriment of
those outsiders who consume their goods.

The existence of these devices is well known; their consequences
are less fully understood. When one nation raises its tariff and when
it imposes quotas on imports, it prevents the producers of other
nations from selling in its markets. When it depreciates its currency
and when it subsidizes exports, it gives its own producers an artificial
advantage over the producers of other nations in the markets of the
world. When it enters into an exclusive arrangement with another
nation, under which each of them agrees to discriminate against the
goods produced by everybody else, it obtains a favored position
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4 A Charter for World Trade

which bars the producers of other nations from the markets con-
cerned. When a nation sets up, within its own sphere of influence,
a preferential trading system which discriminates against the other
nations of the world, it denies to producers outside the system an
equal opportunity to sell their goods. When a nation blocks the con-
version of its own money into foreign currencies and compels those
who have sold to it to accept payment, on a quasi-barter basis, in its
own goods, it forces its products into their markets and keeps other
products out.

In all of these ways, nations prevent other nations from obtaining
the foreign exchange which they must have if they are to import the
materials and machines which are essential to their economic devel-
opment. Moreover, when an industrial nation permits its manufac-
turers to enter into cartel agreements which restrict the output and
raise the prices of manufactured goods, and when a raw-material-
producing nation itself enters into arrangements which are designed
permanently to restrict the output and raise the prices of raw mate-
rials, it makes these goods and these materials scarce and costly and,
to that extent, denies them to the other peoples of the world. All
of these measures operate to limit the purchasing power of the
nations against which they are directed, and thus to make it more
difficult for such nations to expand their industry and to raise the
planes of living of their peoples.

THE FIRST WORLD WAR

During the century that preceded the First World War, goods
moved with relative freedom between the nations of the world. The
traders of one country sold to those of another and bought from
those of a third. No effort was made to achieve a balance in the trade
between any pair of states. Goods and services, loans and investments
moved around the circle until accounts were canceled out. The
money of one country could be converted freely into that of another;
rates of exchange were stable ; currencies were tied to gold ; balances
were settled in gold. In each country, prices and production were
continually adjusted to conform to changes in world demand.
Diplomacy was concerned almost exclusively with political relation-
ships; economic agreements were confined to treaties of commerce
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and navigation; national imnterrerence with trade was limited to
tariffs for revenue and for the protection of domestic industries. A
complicated network of economic relationships, resting on the gen-
eral acceptance of common principles and procedures, was centered
in the financial market of London, extended by the freedom of
British trade, and supported by British dominance of the seas. A
world-wide economy, built on the foundations of political and eco-
nomic freedom, was preserved through a century of relative stability
and peace.

The foundations of economic liberalism were shaken by the First
World War. The economy of Europe was disorganized; productive
facilities were destroyed; channels of trade were broken ; heavy debts
were incurred. Nationalism and protectionism were stimulated by
the revision of boundaries and the creation of new states. Economic
and political uncertainty weakened devotion to principles that were
onct unquestioned. Governments assumed increasing responsibility
for the direction of economic life. England gave way to America as
the world’s great creditor; the center of economic power shifted
from the United Kingdom to the United States. But America lacked
England’s dependence on foreign trade, her tradition of freedom in
international commerce, her habituation to the requirements of eco-
nomic leadership. She was unprepared to assume the responsibility
that came to her unasked.

THE STORY OF THE TWENTIES

Efforts were made, during the decade that followed the war, to
repair the structure of the world’s economy. The removal of barriers
to trade and the establishment of equal treatment for the commerce
of all states were promised in one of President Wilson’s Fourteen
Points. Improvement of the legal basis of commercial relationships,
elimination of quantitative restrictions, reduction of tariffs, and gen-
eral adoption of the principle of non-discrimination were subse-
quently sought in a series of international conferences. But the
League of Nations, in its Covenant, did no more than recognize the
desirability of equitable treatment in world trade. And the economic
conferences, most of them held under its auspices, were uniformly
disappointing in their results.
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A monetary and financial conference, held at Brussels in the
autumn of 1920, recommended that exchange controls be abandoned
and other impediments to trade removed. A conference of ministers,
meeting in Genoa in May 1922, failed in its attempt to prepare an
agreement reducing barriers to trade and contented itself with a
series of pallid resolutions favoring the negotiation of commercial
treaties, the improvement of customs administration, the stabilization
of tariffs, and the progressive elimination of prohibitions on exports
and imports. A diplomatic conference, held at Geneva in 1923,
with the limited objective of simplifying customs formalities, suc-
ceeded in producing a convention that was ratified by thirty states
and came into force in 1924.

A World Economic Conference, held at Geneva in May 1927,
produced a comprehensive report outlining a detailed program for
the reform of commercial policies and recommending the general
reduction of tariffs, the adoption of a policy of non-discrimination,
and the elimination of quantitative restrictions, export subsidies, dif-
ferential internal taxes, and special privileges to state enterprises. But
the conference, composed of technicians rather than diplomats,
lacked power to draw up a convention committing governments; and
when its delegations returned to their homes, they found little sup-
port in public opinion for the recommendations that they had made.

The League then planned a simultaneous attack on quantitative
restrictions and tariffs, calling a diplomatic conference to meet in
Geneva to consider the first of these questions in October 1927. This
conference produced a convention that would have committed its
signatories, within six months, to abolish all import and export pro-
hibitions and restrictions. But this commitment was accompanied
by a broad escape, permitting the use of quota systems “for the pur-
pose of protecting, in extraordinary and abnormal circumstances,
the vital interests of the country.” The convention was to come into
force when eighteen countries had ratified; the number of ratifica-
tions never went beyond seventeen. The related negotiations for the
reduction of tariffs were not opened until the Great Depression had
supervened.

Some progress was made, during the twenties, in negotiating com-
mercial treaties, in obtaining adherence to the principle of non-
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discrimination, in improving customs administration, and in remov-
ing certain prohibitions on trade. But this was overshadowed by the
increase of tariffs in Europe, in Asia, in Latin America, and in the
United States.

In this record of failure, our own country was not without respon-
sibility. On the one hand, we insisted that our allies repay the loans
that had enabled them to fight the war. On the other, we raised our
tariff, thus obstructing payment in the only way in which it could be
made. We refused to join the League of Nations. If we had pursued
a different course—canceling the war debts, reducing our tariff, and
cooperating fully in the reconstruction of the world economy—the
efforts of the twenties might have borne more fruit.

THE GREAT DEPRESSION

The foundations of economic liberalism, badly shaken by the
First World War, were all but demolished by the Great Depression.
The gold standard disappeared; currencies were thrown into chaos;
exchanges were subjected to national controls. There was a sharp
contraction in the volume of the world’s trade. The attention of gov-
ernments turned inward; the issue of unemployment dominated
domestic politics. Business recovery became the first objective of
national policy; security of income and employment came to be
valued above adaptability, efficiency, and progress in production.
Governments assumed still further authority over economic life, con-
trolling prices and output in the interest of domestic stability. Na-
tions no longer permitted production to adjust itself to the require-
ments of a world economy; where national and international inter-
ests came into conflict, internationalism gave way. The world was
unprepared to face adversity; each for himself and the devil take the
hindmost became the general rule.

In February and March of 1930, the League of Nations held two
conferences directed toward the conclusion of a tariff truce. The
first of these meetings ended in failure; but at the second, eighteen
countries, including the United Kingdom, Germany, France, and
Italy, adopted a convention providing for a one-year truce, and
twenty-three states signed a protocol which contemplated negotia-
tions for the reduction of tariffs at a conference called to meet in
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November of that year. The November conference was condemned
to failure before it met.

In May 1930, the United States enacted the Hawley-Smoot tariff,
raising duties to the highest level in its history. More than a thou-
sand American economists protested this action, warning that it
would “plainly invite other nations to compete with us in raising
further barriers to trade,” and all the major trading nations of the
world informed our government that irrevocable damage would be
done. The accuracy of these predictions was demonstrated in the
next few months. Tariffs were raised in Canada, Cuba, France,
Mexico, Italy, Spain, Australia, and New Zealand. Quantitative
restrictions and exchange controls had been imposed by twenty-six
countries by the end of 1931. The United Kingdom abandoned free
trade and adopted a general tariff in February 1932. The nations of
the British Commonwealth, meeting in Ottawa in the following
summer, established the system of imperial preferences. As a part of
this system, the mother country imposed new duties, raised others,
and retained still others. The new arrangements became effective in
October 1932,

THE STORY OF THE THIRTIES

A fina] effort to reach agreement for the reestablishment of order
in international commerce was made in 1933. A Monetary and Eco-
nomic Conference assembled in London in June of that year. The
first problem that faced it was the stabilization of currencies. The
pound and the dollar had been cut loose from gold; the relative
values of different monies were unpredictable; sudden and violent
changes created new hazards for international trade. Nations, ac-
cordingly, were unwilling to reduce trade barriers until monetary
stability could be assured. But the United States, planning to stimu-
late domestic prices by devaluing the dollar, refused to commit
itself. A message from President Roosevelt brought the conference
to an end on July 3, 1933.

Intensive economic nationalism marked the rest of the decade.
Exports were forced ; imports were curtailed. All of the weapons of
.commercial warfare were brought into play: currencies were depre-
ciated, exports subsidized, tariffs raised, exchanges controlled, quotas
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imposed, and discrimination practiced through preferential systems
and barter deals. Each nation sought to sell much and buy little. A
vicious spiral of restrictionism produced a further deterioration in
world trade.

Economic nationalism found its most complete expression in Nazi
Germany under the leadership of Dr. Hjalmar Schacht. There the
instruments of restriction and discrimination were perfected and put
to work in the development of military power. The German trading
area was cut loose, in large measure, from the markets of the world.
Every foreign purchase and every foreign sale was subjected to
totalitarian authority. Countries that sold to Germany were paid in
marks that were useless elsewhere in the world. They were compelled,
therefore, to buy from Germany. Weaker countries, supplying mate-
rials to build up the stock piles of the Reich, were forced to take their
pay in high-priced goods and in goods for which they had no need.
Dependent economies were exploited ruthlessly. The end of the
road down which restrictionism leads was reached, under Hitler, by
Nazi Germany.

The only light that relieved the gloom of the decade was afforded
by two significant developments. The Reciprocal Trade Agreements
Act was adopted by the United States in 1934 and some twenty
agreements were concluded in the next five years. A Tripartite
Agreement, stabilizing the rates of exchange of the dollar, the
pound, and the franc was concluded by the United States, the
United Kingdom, and France in 1936 and was later adhered to by
Switzerland, Belgium, and the Netherlands. But these events were
overshadowed by the threat of war.

THE SECOND WORLD WAR

Such was the unhappy story of international economic relation-
ships in the years between the two world wars. The return of war,
with its necessities and its compulsions, tightened the hold of gov-
ernments on the world’s trade. The channels of trade were broken
by hostilities; where they were not broken, they were altered to meet
the requirements of war. The United States, as other countries, en-
gaged in economic warfare as a supplement to military warfare: we
bought goods that we didn’t need to keep our enemies from getting
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them; we supplied goods to other countries to obtain from them the
things we did need and to insure ourselves of their support; we
denied goods to other countries to penalize them for not cooperating
with us and to prevent them from aiding our enemies. The vast
quantities of goods that moved across our borders were designed, in
large part, for military use. International trade, throughout the
world, became an instrument of war.

The Second World War was far more serious in its consequences
than the First. It came upon a world already weakened by war and
depression. It was fought, for six years, across two oceans and on
three continents, with a destructiveness that had never before been
known. Two important industrial countries—Germany and Japan—
were knocked out of production. Elsewhere in Europe and in Asia,
centers of industry were laid waste. Plant, machinery, and equip-
ment were destroyed, stolen, or undermaintained. Transportation
facilities were demolished and services disrupted. Stocks of materials
were depleted. Fields went for years unfertilized. Workers were
killed, displaced, deported; they suffered from malnutrition, ex-
haustion, and disease ; strength, skill, and morale were impaired.
The normal flow of goods and services was interrupted ; markets
were lost; producers were cut off from former sources of supply. Eco-
nomic disorganization spelled financial instability, inflation, and
chaos in exchange relationships. The future was clouded and enter-
prise found little ground for confidence.

The United States came to occupy a peculiar position in relation
to the other countries of the world. As production abroad declined,
during and after the war, production here rose. We increased the
size of our productive plant by nearly half, our physical output of
goods and services by more than half. The United States, at the war’s
end, accounted for a third of the world’s production and for more
than half of its output of manufactured goods. And these facts were
reflected in its foreign trade.

THE IMBALANCE OF TRADE

The United States, in 1947, shipped a third of the world’s exports
and took only a tenth of its imports. Our exports of goods and serv-
ices amounted to $19 billion. Our exports of goods, at more than
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$15 billion, were three to four times the figures reached during the
twenties and five times those recorded in the years before the war.
Our total imports, however, ran at only $8 billion. And this means
that our exports exceeded our imports by $11 billion a year.

Such figures are impressive in themselves; but it is not until they
are broken down into their component parts that one begins to
realize just what they involve. For this general lack of balance was
reflected in our trade in every category of goods and services and
with every other region in the world. In manufactured goods, we
sold five times as much as we bought. In services, we sold three times
what we bought. In foodstuffs, we sold a third more than we bought.
And even in raw materials, our sales were almost equal to our pur-
chases. Our exports of merchandise outran our imports for Europe
by $414 billion, for Latin America by $13/4 billion, for Canada by
$1 billion, for Asia and the Far East by almost $1 billion, and for
Africa and the Near East by over $14 billion. Cuba was the only
important trading country from which we bought more than we
sold. We were in the position of selling everything to everybody and
buying too little of anything from anybody, of being creditor to all
and debtor to none.

As a consequence, the other nations of the world were unable to
earn the dollars with which to pay for the quantities of goods and
services that we were supplying them. This situation was variously
described as a dollar shortage, a dollar famine, and a dollar crisis.
But the words describe the symptom rather than the cause of the
disease. The cause was to be found in the economic consequences of
the war. The dollar shortage was a production shortage; the dollar
famine was a production famine ; the dollar crisis was a production
crisis. .

We have here the basic cause of the imbalance that came to
afflict the world’s trade: on the one hand, an extraordinary demand
for American goods—not only for the materials, machinery, and
equipment that we alone could supply, but also for the food and
fuel that other peoples would normally have been producing for
themselves; on the other hand, an inability to produce and ship to
us in payment the quantities of goods that we stood ready and willing
to receive. The consequence was a drain on foreign reserves of gold



12 A Charter for World Trade

and dollars that would have spelled bankruptcy if it had not
been controlled. And so it was necessary for other nations to tighten
restrictions on imports so that scarce currencies, instead of being dis-
sipated in the importation of non-essentials, might be conserved for
the purchase of the most necessary goods. It would have been fool-
hardy, in the circumstances, to do anything else.

As in any epidemic, disease spread from centers of infection and
healthy organisms were attacked. Countries that had not been
devastated by war, where man power, plant, and equipment were
unimpaired and production was in full swing, still had no assurance
of immunity. In many cases, such countries had normally bought
more from the United States than they had sold here and earned
their dollars by selling elsewhere in the world. But now they found
themselves selling on credit or taking money they could not convert.
As a consequence, they, too, were forced to husband their reserves
of gold and dollars in order to fend off insolvency. And the way
they did it was to impose restrictions on their import trade. In a
world where currencies are inconvertible and goods are bartered for
goods, it is difficult for smaller countries to follow the rules of liberal
trade. In a highly integrated world economy, none but the strongest
can take a wholly independent line.

POSTWAR RESTRICTIONISM

These years have spawned a multitude of new controls. Almost
every country outside of the United States now regulates exchanges,
requiring exporters to surrender their earnings of foreign currencies
to the government and forbidding importers to spend foreign curren-
cies without permission of the government. Many countries impose
direct controls on their foreign trade, some of them forbidding ex-
porters to sell without a license and most of them forbidding im-
porters to buy without a license. Several countries conduct some
part of their foreign trade through state monopolies, thus exercising
complete authority over sales and purchases. In Europe, particu-
larly, trade is conducted through a network of short-term agree-
ments between pairs of governments under which each party under-
takes to license the exportation to the other of certain quantities of
certain goods and both parties undertake to minimize transfers of
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currencies by making payments through clearing accounts in their re-
spective national banks. It is required, moreover, that purchases and
sales in each of these arrangements shall balance. And this means, in
effect, that the trade of Europe and a large part of the trade of the
whole world has been thrown back from the civilized economy of
money to the primitivism of barter. The regimentation of the
world’s commerce has become virtually complete.

This is the situation. What can be done about it? The first step—
and the most obvious one—is the promotion of reconstruction and
recovery in Western Europe, the center, before the war, of half of
international trade. Restrictionism and discrimination are the fruits
of financial instability and extreme scarcity. As the countries of
Europe get back onto their feet, as production is resumed and goods
once more become available in adequate supply, the need for these
practices will disappear. The second step is the conclusion of agree-
ments committing nations to return, as soon as possible, to liberal
principles and the establishment of an institutional structure under
which trade can flourish and individual enterprise, throughout the
world, can take a new lease on life in more normal times. For it is
only by subjecting them to international control that we can really
be assured that restrictionism and discrimination, even though ren-
dered unnecessary, will not, in fact, continue to clog the channels of
world trade.



CHAPTER 2

AMERICAN TRADE POLICY

THE United States, during and since the war, has consistently
worked for the reestablishment of conditions conducive to freer
trade. It has maintained that barriers to the flow of information on
economic activity and industrial technology, aside from military
matters, should be removed ; that barriers to travel and residence
should be minimized; that impediments to the movement of private
capital and the repayment of investors should be eliminated; and
that measures which discriminate against foreign enterprises and in-
vestments, or among them, should be abandoned. It has sought to
obtain assurance that currencies will be made convertible; that
exchange rates will be stabilized; that exchange controls and quota
systems, under normal conditions, will be abolished; that con-
trol of trade will be accomplished almost entirely through tariffs;
that tariffs will be substantially reduced; that tariff preferences will
eventually be eliminated; and that exchange control and quota sys-
tems, while they survive, will be administered without discrimination.
It has urged that restrictive financial and trading practices, whether
public or private, be subjected to international control. It has
entered into agreements and initiated the establishment of organiza-
tions through which nations may cooperate to these ends.

The international trade policies that have been espoused by the
United States are based upon six fundamental principles. First, the
United States believes that the volume of international trade should
be large—larger, certainly, than it was between the wars. Second, it
believes that international purchases and sales should be made, at our
end of the transaction, at least, by private enterprise. Third, it be-
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lieves that trade should be multilateral rather than bilateral. Fourth,
it believes that trade should be non-discriminatory. Fifth, it believes
that prosperity and stability, both in industry and agriculture, are
so intimately related to international trade that stabilization policies
and trade policies must be consistent, each with the other. And sixth,
it believes that continuous international consultation and coopera-
tion are essential to the fulfillment of all these purposes.

BIG EXPORTS—BIG IMPORTS

The first principle is that the volume of international trade should
be large. We, in the United States, want large exports and large
imports and we want them for reasons that are grounded, in large
part, in our own interests. This is not to imply that we must push
exports as a means of maintaining employment. That, in strict
logic, is not the case. It is the opportunity to work productively, not
the opportunity to work at all, that is promoted by abundant trade.
If, instead of seeking both quantity and quality in our employment,
we were to content ourselves with quantity alone, we could
doubtless have it with little or no foreign trade. If we were to
accept the necessary controls, it is conceivable that we could keep
everybody steadily at work in a closed economy. But it would
require a drastic readjustment for us to do so; it would necessitate
increasing regimentation ; it would reduce the output of our labor;
it would impair the well-being of our people.

We want large exports. We shall have them, in more than ample
quantity, during the postwar reconstruction boom; we shall need
them when the boom has ended. An important part of our agricul-
tural activity has long been directed toward sales abroad. And now,
as a result of the war, our heavy mass-production industries are also
geared to a level of output which exceeds the normal, peacetirhe
demands of the domestic market. The maintenance of the type of
plant, technology, labor force, and management that they require
is essential to the preservation of our economic health and even of
our national security. It will be easier for us to maintain both the
quantity and the quality of our employment, it will be easier for us
to insure our security, if we keep our labor at work, in so far as
possible, in the industries where it is most effectively employed. And
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this means that we must sell substantial quantities of our output
abroad.

We want large imports. The war has made great inroads on our
natural resources; we have become and will increasingly become
dependent upon foreign supplies of basic materials. The quantity
and the variety of our demand for consumers’ goods is capable of
indefinite expansion. If we are to continue to lend and sell to others,
if we are to receive interest and dividends on our loans and invest-
ments, we must be prepared to accept payment in the goods that
our customers and our debtors are better able to provide. Nor is this
to be regarded merely as a necessary evil. Our imports are essential
to our industrial strength, to the richness and diversity of our daily
living.

But abundant trade will not benefit the United States alone.
Many nations, particularly the smaller ones, are more dependent on
foreign commerce than are we. Wider markets are needed if they
are to earn the foreign exchange that will enable them to pay for
the imports that they require. Increased trade, with greater spe-
cialization and more active competition, should enhance the pro-
ductivity of their labor, cut their costs of production, and enlarge
the output of their industry. More goods should flow from less effort
and levels of consumption should be heightened all around the
world. Abundant trade is not an end in itself; it is a means to ends
that should be held in common by all mankind.

PRIVATE ENTERPRISE

Our second principle is that the foreign trade of the United
States should be carried on by private enterprise. Indeed, we should
prefer this pattern, by and large, for international trade in general.
We should prefer it because private operation, in our view, affords
the best assurance that trade will be competitive, efficient, progres-
sive, and non-discriminatory and, finally, that it will be non-political.
Businessmen will ordinarily seek to buy in the cheapest market and
sell in the dearest one; governments, if actuated by something other
than economic motives, may deliberately buy where prices are high
and sell where they are low. Private transactions are carried on at
private risk; if they are displeasing to individuals, they need not
involve the state. Public transactions must be effected by govern-
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ments; if they give rise to dissatisfaction, they are all too likely to
become the subject of diplomatic representations. International rela-
tions, in all conscience, are difficult enough without creating a situa-
tion in which any purchase and any sale may assume the character
of an international incident.

We can determine how trade is to be conducted within our own
borders; we cannot determine how it is to be conducted abroad.
Nationalization has made great progress since the war. Some coun-
tries have taken over the entire operation of their economies, guid-
ing production according to the requirements of a central plan.
Others have committed substantial segments of their industry and
trade to public ownership under varying patterns of control. We
may not welcome this, but there is very little that we can do about
it. Where American investors are expropriated, we can demand
prompt and effective compensation. Where loans are requested, we
can, if we choose, refuse to grant them. But Ruritania’s organization
of her internal economy is Ruritania’s business and if she embraces—
or tolerates—collectivism, the best that we can do is to accept her
course as one of the facts of life.

Our problem here is difficult, but it is one to which a solution
must be found. We do not wish to isolate ourselves from unlike
economies, to permit the diversity of economic systems to divide the
world into public-trading and private-trading blocs. Nor do we be-
lieve that the forms and methods of collectivism should be employed
in carrying on the whole of the world’s trade simply because they
provide the most convenient method of dealing with the small frac-
tion of that trade that is in public hands. The solution must be
found, rather, in an arrangement which will enable the free-market
economies and the controlled economies to trade with one anather
on a basis of fair dealing and mutual advantage. The rules that
govern international commerce should be so drafted that they will
apply to the two systems with equal justice and with equal force.
They may differ in detail; they should not differ in principle.

BILATERALISM AND MULTILATERALISM

Our third principle is that international trade should be multi-
lateral rather than bilateral. Bilaterialism in trade, of course, is akin
to barter. Under this system you may sell for money, but you cannot
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use your money to buy where you please. Your customer insists that
you must buy from him if he is to buy from you. Imports are directly
tied to exports and each country must balance its accounts, not only
with the world as a whole, but separately with every other country
with which it deals.

Particular transactions, to be sure, are always bilateral; one seller
deals with one buyer. But under multilateralism the pattern of trade
in general is many-sided. Sellers are not compelled to confine their
sales to buyers who will deliver them equivalent values in other
goods. Buyers are not required to find sellers who will accept pay-
ment in goods that the buyers have produced. Traders sell where
they please, exchanging goods for money, and buy where they
please, exchanging money for goods.

This arrangement is the rule in the domestic market; it has its
counterpart in international trade. Thus, in years before the wars,
each country sought to balance its accounts with the world as a
whole, but not with every other country with which it dealt. The
United States bought from Brazil twice what we sold her and from
Malaya ten times as much as we sold her while, at the same time, we
sold the River Plate countries twice and the United Kingdom three
times as much as we bought from them. Asia and Latin America
sold raw materials to us, bought manufactured goods from England.
England, in turn, exported heavily to the tropics, imported heavily
from the United States. This is the sort of trading pattern that we
should like to have restored.

The case against bilateralism is a familiar one. By reducing the
number and the size of the transactions that can be effected, it holds
down the volume of world trade. By restricting the scope of available
markets and sources of supply, it forces disadvantageous transactions
and limits the possible economies of international specialization. By
freezing trade into rigid patterns, it hinders accommodation to
changing conditions. Bilateralism places the essential decisions as to
the volume of trade, the direction of exports, and the sources of im-
ports in the hands of the state. It substitutes the judgment of the
bureaucrat for the judgment of the market place. It necessitates in-
creasing regulation of domestic trade. It begets discrimination in
international commerce. It enables states with larger bargaining
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power to gain at the expense of weaker ones. It tends to shift the
emphasis in commercial relations from economics to politics.

* A multilateral trading system, on the contrary, makes for a larger
volume of trade, for greater economy in production, and for readier
adjustment to changing conditions. It permits the trader to follow
market opportunities in a search for purely economic advantage. It
establishes conditions that are conducive to the preservation of pri-
vate enterprise. It permits the policy and encourages the practice of
non-discrimination. It protects the weaker bargainer against the
stronger one. It places its emphasis on economics, not on politics.

NON-DISCRIMINATION

Our fourth principle is that international trade should be non-
discriminatory. This principle has been embodied in all of our com-
mergial treaties, beginning with France in 1778 and Great Britain
in 1794. It was commended by President Washington in his Fare-
well Address. The United States has always believed that every
nation should afford equal treatment to the commerce of all friendly
states. It believes that discrimination obstructs the expansion of trade,
that it distorts normal relationships and prevents the most desir-
able division of labor, that it tends to perpetuate itself by canalizing
trade and establishing vested interests and, finally, that it gives rise
to international irritation and ill will. For all of these reasons, the
United States has been opposed and is opposed to preferential tariff
systems and the discriminatory administration of import quotas and
exchange controls. Discrimination begets bilateralism as bilateralism
begets discrimination. If we are to rid ourselves of either one of
them, we must rid ourselves of both.

STABILIZATION POLICY AND TRADE POLICY

Our fifth principle is that prosperity and stability, both in indus-
try and in agriculture, are so intimately related to international
trade that stabilization policies and trade policies must be consistent,
each with the other. It must be recognized that the reestablishment
and the survival of liberal trade policies will depend upon the ability
of nations to achieve and maintain high and stable levels of employ-
ment and upon their willingness to afford to the producers of staple
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commodities some measure of protection against the sudden impact
of violent change. It should be recognized, too, that the advantages
of abundant trade cannot be realized if nations seek to solve their
own employment problems by exporting unemployment to their
neighbors or if they attempt, over long periods, to hold the produc-
tion and prices of staple commodities at levels that cannot be sus-
tained by world demand. Programs that are directed toward the
objectives of prosperity and stability, on the one hand, and abundant
trade, on the other, will not always be in conflict. But when they
are, they must be compromised.

CONSULTATION AND COOPERATION

The sixth and final principle is that continuous international con-
sultation and cooperation are essential to the reestablishment and
preservation of abundance, private enterprise, multilateralism, non-
discrimination, and stability in the world’s trade. The consequences
of purely unilateral action in matters of trade policy were well
described by President Truman in a speech at Baylor University on
March 6, 1947. “One nation,” said the President, “may take action
in the interest (whether fancied or real) of its own producers with-
out notifying other nations, or consulting them, or even considering
how they may be hurt. It may cut down its purchases of another
country’s goods, by raising its tariff or imposing an embargo or a
system of quotas on imports. And when it does this, some producer
in the other country will find the door to his market suddenly
slammed and bolted in his face. Or a nation may subsidize its ex-
ports, selling its goods abroad below their cost. And when it does
this, a producer in some other country will find his market flooded
with the goods that have been dumped. In either case, the pro-
ducer gets angry, just as you or I would get angry if such a thing
were done to us. Profits have disappeared; workers are dismissed.
He feels that he has been wronged, without warning and without
reason. He appeals to his government for action. His government
retaliates, and another round of tariff boosts, embargoes, quotas, and
subsidies is under way. This is economic war. And in such a conflict
there can be no hope of victory.”

The alternative to economic warfare is agreement to abide by
common rules, to cooperate in the solution of common problems, to
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enter into consultation where interests come into conflict, to submit
disputes to peaceful settlement. But there can be no assurance that
nations, in general, will follow this course, completely or consistently,
unless there is international organization in the field of trade. An
international trade organization, said Mr. Truman, “would apply
to commercial relationships the same principles of fair dealing that
the United Nations is applying to political affairs. Instead of retain-
ing unlimited freedom to commit acts of economic aggression, its
members would adopt a code of economic ethics and agree to live ac-
cording to its rules. Instead of taking action that might be harmful to
others, without warning and without consultation, countries would
sit down around the table and talk things out. In any dispute, each
party would present its case. The interests of all would be considered,
and a reasonable solution would be found. In economics, as in poli-
tics, this is the way to peace.”

THE AMERICAN PROPOSALS

This is the background of the American Proposals for the Expan-
sion of World Trade and Employment which our government pub-
lished on December 6, 1945, and submitted for consideration to the
American people and to other governments of the world. These
proposals were based upon the conviction that human energies can
best be directed toward the improvement of standards of living if the
world, instead of regimenting its trade, will seek to restore the great-
est possible measure of economic freedom. They were designed to
reverse the prewar trend toward economic isolationism and to resist
the tendency to fasten the pattern of wartime controls upon a world
at peace. Their provisions may be outlined in a few words.

It was proposed—

1. That devices by which governments have distorted the nat-
ural flow of private trade, whether through the restriction of
imports or the artificial stimulation of exports, be modified or
abandoned; that tariffs be substantially reduced and preferences
eliminated ; that internal taxes and regulations be imposed with-
out discrimination; that common principles be adopted to govern
tariff valuation and the application of antidumping and counter-
vailing duties; that customs formalities be simplified; that full
publicity be given to laws and regulations affecting trade; that
import quotas be limited to really necessary cases and adminis-
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tered without discrimination; that subsidies, in general, be the
subject of international consultation and that subsidies on exports
be confined to exceptional cases, under general rules.

2. That governments conducting public enterprises to buy and
sell abroad agree to accord fair treatment to the commerce of all
friendly states, making their sales and purchases on purely eco-
nomic grounds.

3. That nations agree to act, individually and cooperatively to
prevent private cartels and combines from restricting the trade of
the world.

4. That any international agreement adopted to protect the
many small producers of primary commodities, in the event of
surplus production, against the impact of sudden and violent
changes in world markets, be designed to facilitate correction of
the causes of their difficulties, not to perpetuate them; that meas-
ures restricting exports or fixing prices, where they are unavoid-
able, be limited in duration; that they be so administered as to
provide increasing opportunities to satisfy world requirements
from the more economic sources; that they be attended, at every
stage, by full publicity; and that consuming countries be given
an equal voice with producing countries in their formulation and
administration.

5. That all of these commitments be embodied in a world trade
charter and carried out through an international trade organiza-
tion, established under the charter, in appropriate relationship to
the Economic and Social Council, as an integral part of the
structure of the United Nations.

These were the proposals that related to trade. If they were to
gain acceptance, assurance was also required that the nations of the
world will seek, through measures that are not inconsistent with
them, to achieve and maintain industrial stability. For this reason,
it was proposed, finally, that each nation agree to take action, within
its own jurisdiction, designed to provide regular and useful employ-
ment opportunities for those who are able, willing, and seeking to
work ; that no nation attempt to solve its domestic employment
problem by measures that would contract world trade; and that
all nations cooperate in an effort to stabilize production by exchang-
ing information and participating in consultations with respect to
antidepression policies.

“The purpose,” in the words of the Proposals, “‘is to make real
the principle of equal access to the markets and the raw materials of
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the world, so that the varied gifts of many peoples may exert them-
selves more fully for the common good. The larger purpose is to
contribute to the effective partnership of the United Nations, to the
growth of international confidence and solidarity, and thus to the
preservation of the peace.”

THE GRASS ROOTS

These proposals were not prepared in haste: they were devel-
oped by a series of committees, drawn from the various depart-
ments and agencies of the government, that met continuously in
Washington, under the chairmanship of the Department of State,
from the spring of 1943 to the autumn of 1945. They were
built upon experience: they carry forward policies that have
been incorporated in our commercial treaties and in our trade
agreegments over many years; they further develop suggestions that
were advanced at international economic conferences between the
two world wars; they draw upon the lessons from history that were
set forth by the Economic and Financial Committees of the League
of Nations in their last reports.* The Proposals, however, are dis-
tinctively American: in substance, if not in detail, they parallel the
comprehensive programs that have been presented by such bodies
as the Committee on Economic Development, the Committee on
International Economic Policy of the Carnegie Endowment for
Peace, the National Foreign Trade Council, the National Planning
Association, the Twentieth Century Fund, and the Special Com-
mittee on Postwar Economic Policy and Planning of the House of
Representatives; § they follow the line of policy that has been rec-
ommended by every American scholar who has written on the sub-

* Economic and Financial Committees of the League of Nations, Commercial
Policy in the Postwar World (Princeton, 1945).

+ Committee on Economic Development, International Trade, Foreign
Investment and Domestic Employment (New York, 1945); Committee on
International Economic Policy, World Trade and Employment (New York,
1944) ; National Foreign Trade Council, 4 Proposed Foreign Economic Policy
for the United States (New York, 1946); National Planning Association,
America’s New Opportunities in World Trade (Washington, 1944) ; Twentieth
Century Fund, Report of the Committee on Foreign Economic Relations (New
York, 1947) ; House Special Committee on Postwar Economic Policy and Plan-
;xsi;ngs, Postwar Foreign Economic Policy of the United States (Washington,

45).
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ject in recent years; * they embody principles that have been
approved by major groups representing American business, labor,
and agriculture, the women’s organizations, and the churches, by
the all but unanimous voice of the nation’s press 1 and, according to
every poll of public opinion that has been taken since the war, by
the overwhelming majority of the American people. The world
that is pictured in these proposals is the kind of world that Ameri-
cans want.

Public opinion, in the United States today, stands in sharp con-
trast to that prevailing in the years which followed the First World
War. Then we made new loans to the rest of the world; now, again,
we are making such loans. But then we sought to recover, with
interest, the sums that we had advanced to our allies to finance the
prosecution of the war. And, at the same time, we raised our tariff
so fast and so far as to make it difficult, if not impossible, for any of
these debts to be paid. Now, however, we have written off the war-
time balance of the lend-lease account and we have taken the lead
in reducing barriers to trade. We have come, at last, to recognize
the requirements of our position as the world’s greatest creditor. We
have demonstrated that we can learn from history.

* See, e.g.: Percy W. Bidwell, A Commercial Policy For the United Nations
(New York, 1945); Norman S. Buchanan and Friedrich A. Lutz, Rebuilding
the World Economy (New York, 1947) ; J. B. Condliffe, The Reconstruction of
World Trade (New York, 1940), and Agenda for a Postwar World (New York,
1942) ; Herbert Feis, The Sinews of Peace (New York, 1944) ; Alvin H. Hansen,
America’s Role in the World Economy (New York, 1945) ; Michael A. Heilperin,
The Trade of Nations (New York, 1947); Calvin B. Hoover, International
Trade and Domestic Employment (New York, 1945); Otto T. Mallery, Eco-
nomic Union and Durable Peace (New York, 1943), and More Than Con-
querors (New York, 1947) ; Oswald G. Villard, Free Trade—Free World (New
York, 1947).

+ Among the editors of country papers replying to a poll in January 1947,
9 per cent favored and 69 per cent opposed a return to high tariffs. Opposition to
liberal trade policies, in the metropolitan press, is confined almost entirely to the
Hearst papers, the Chicago Tribune, the New York Sun, the Wall Street Fournal,
and the Daily Worker.

t The American Institute of Public Opinion reported in May 1945 that 75
per cent of the people favored continuance of the trade-agreements program.
The National Opinion Research Center reported in February 1947 that 73 per
cent of the people favored and 10 per cent opposed reciprocal tariff cuts; that
83 per cent favored and 7 per cent opposed world trade organization. The For-
tune Survey reported in March 1947 that 57 per cent favored lower tariffs and
19 per cent higher tariffs. The Gallup Poll reported in December 1947 that 63
per cent favored and 12 per cent opposed the Geneva tariff agreement and in
May 1948 that 80 per cent favored and 8 per cent opposed renewal of the Trade
Agrecments Act.



CHAPTER 3

OBSTACLES TO AGREEMENT

AGREEMENT on economic policy in the Congress of the United
States, in the legislatures of the several states, and even in city coun-
cils, is seldom easy to obtain. In international negotiations, the
diversity of conditions and the conflicts of interest which obstruct
such agreement are multiplied many times. Nations differ from one
another in size, in population, in resources, in their degree of eco-
nomic development, in the variety of their productive activities, in
their dependence on foreign trade, in their ability to compete on
world markets, in their forms of economic and political organization,
in their ideology, in their military strength, their world outlook, and
their political independence. Some are large, others small; some
sparsely populated, others overcrowded ; some with labor fully occu-
pied, others suffering from chronic underemployment; some enjoy-
ing high standards of living, others always subsisting on the verge of
starvation.

Some countries have resources which are rich and varied; others
occupy lands that are barren, their natural wealth confined to a few
products and limited in quantity. Some are highly industrialized;
others dependent upon the production of foodstuffs and raw mate-
rials; others still at the stage of pastoral or nomadic life. Some are
creditors; others are debtors. Some could live to themselves ; others
depend for their very existence on the flow of trade. Some export a
great variety of products, others only one or two; some supply the
world with primary commodities, others with highly fabricated
goods; some are in a strong position to compete on world markets,
others are not. Some countries entrust the guidance of production to
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the market place; others rely, in greater or lesser degree, upon the
action of the state. Some are in a position freely to choose those
economic policies that they prefer; others must subordinate economic
considerations to political necessity. But each of them possesses sover-
eign powers.

The task of obtaining international agreement on common rules
to govern trade relationships would be difficult enough at any time.
It is doubly difficult in the troubled world in which we live today.
The preservation of the peace is not assured. The problems of post-
war reconstruction are pressing. Negotiations must be carried on in
an atmosphere of crisis. The war, instead of moderating the senti-
ment of nationalism, increased it. The belief has spread, among the
undeveloped countries, that industrialization is best to be promoted
by restricting trade. Elsewhere there is a deep distrust of the ability
of industrial nations to avoid depressions, a willingness to sacrifice
productivity to obtain security, and a conviction that defenses
against the spread of unemployment must be preserved, and these
attitudes, born of the Great Depression of the thirties, serve to re-
enforce pressures for restrictionism that were already strong. Col-
lectivism is on the rise and, even where production has not been
socialized, there is increased reliance on central planning and public
control of economic life. Faith in individual initiative, devotion to
competitive enterprise, and willingness to accept the judgment of
free markets do not prevail throughout the modern world.

In their approach toward the problems of trade policy, the coun-
tries participating in international negotiations now fall into four
major groups. In the first group, which includes the United States,
Canada, Belgium, Holland, and the Scandinavian countries, there
is a strong desire to reestablish a world trading system based on mul-
tilateralism and non-discrimination. In the second group, which
includes Great Britain and France, recognition of the eventual
desirability of multilateralism is overshadowed by preoccupation
with the immediate necessities of reconstruction. In the third group,
which includes most of the countries of Latin America, Asia, and
the Middle East, the predominant concern is with the promotion of
industrial development. The fourth group, which includes the coun-
tries of Eastern Europe, is committed to collectivism; its economic
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interests are subordinated to the political purposes of the Soviet
Union. Two other countries, once major factors in world trade, no
longer count; for the time being, at least, Germany and Japan are
down and out.

These were the obstacles that had to be overcome in negotiating
the Havana Charter ; these were the attitudes of the countries that
participated in the negotiations. These obstacles and these attitudes
will now be examined in greater detail.

THE ATMOSPHERE OF CRISIS

Uncertainty as to the prospects for peace necessarily obstructs the
conclusion of effective agreements governing national policy in the
field of trade. It reduces the attractiveness of foreign investment.
It makes nations reluctant to depend increasingly on foreign markets
and sources of supply. It subordinates considerations of economy to
those of strategy. It discourages the demobilization of authoritarian
controls. The fear of war argues against the reestablishment of
multilateralism. And this fear prevails throughout the world today.
There is a dangerous rift in world politics; there is doubt that the
United Nations can preserve the peace. This situation in itself pre-
sents a serious obstacle to agreement on commercial policy.

Uncertainty, moreover, is not confined to politics: the economic
future also is in doubt. In those countries that were devastated by
the war, economic life has been disorganized: plant and man power
have been impaired; investments and markets have been lost ; debts
have mounted; financial stability has been destroyed; costs and
prices have risen; currencies have been thrown into chaos. There is
a pronounced imbalance in the world’s trade. Goods everywhere are
in short supply. Even under the best of circumstances, the struggle
to restore production, to halt inflation, to stabilize currenci&, to
establish new patterns of trade, and to restore balance in economic
relationships will be long and hard. And fair weather, unfortunately,
is not assured. The most pressing of economic problems, therefore,
are those of reconstruction. In such a situation, questions of long-run
commercial policy must necessarily be relegated to a secondary
place.

After the American Proposals were published, the conditions of
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world trade went from bad to worse. Great Britain, in accordance
with the provisions of the Anglo-American Financial Agreement,
relaxed her restrictions on the convertibility of sterling on July 15,
1947. The world-wide demand for goods that were available only
in the dollar area provoked a run on the pound. Britain’s dollar
reserves and her American credit rapidly approached exhaustion.
Convertibility, assumed thus prematurely, had to be abandoned on
August 20, 1947. And this step had its repercussions all around the
world. Not only did Britain reenforce restrictions on her imports,
but countries selling to her and buying from the United States also
imposed restrictions so that their dwindling supplies of dollars might
be conserved. Disaster impended; the only hope for the economic
future of Europe and indeed for that of the Western world was
offered by the Marshall Plan. But the nature and the extent of
American aid was yet uncertain. In an atmosphere verging on panic,
the final preparations for the conference at Havana were carried on.

THE ATTITUDE OF GREAT BRITAIN

The task that confronts the United Kingdom is formidable in the
extreme. If she is eventually to relax the restrictions that she now
imposes on her imports, she must obtain relief from the remaining
burden of her war-time debt and she must nearly double the prewar
volume of her export trade. She must increase her exports in order
to make up for the loss of purchasing power occasioned by the
decline of earnings from foreign investments and shipping services
and the disappearance of former markets, in order to service her
large foreign debt, and in order to pay for the heavy imports that
she will require to feed her people and reconstruct her industries. If
she is to achieve the necessary volume of exports, she must stimulate
inventiveness, increase efficiency, and develop salesmanship. She
must produce new goods and better goods at lower costs and prices
and sell them in competition on the markets of the world.

Britain has improved her foreign-exchange position, since the
crisis of 1947, by the application of direct controls. She has drasti-
cally restricted domestic consumption. She has greatly expanded her
industrial output and her foreign sales. But British industry has long
lacked its former drive; its plants have grown obsolete; its sales
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methods have become outmoded ; it has feared to face competition ;
it has sought the shelter of market sharing and price fixing through
domestic and international cartels. Many of the policies of the pres-
ent government, moreover, have operated to impair the competitive
position of British firms. In certain industries, the ever present threat
of nationalization inhibits new investment, the enhancement of effi-
ciency, and the reduction of costs. The immigration of badly needed
labor has been restricted; working time has been curtailed; con-
sumption has been subsidized; goods have been rationed and prices
controlled ; the incentive to work has been impaired. The govern-
ment has gone forward, too, with social programs that, however
laudable, exceed the resources now at its command. Projects for
housing, medical care, and education, involving large-scale con-
struction, serve both to increase imports and to check exports, thus
impeding the restoration of balance in external trade. Britain’s mili-
tary commitments, at the same time, have remained far larger than
her economy could well afford. For all of these reasons, her progress
toward stability has been less rapid than might otherwise have been
the case.

In this situation, British opinion on long-run trade policy has
been sharply divided. According to one school of thought, the
United Kingdom cannot expect to compete, on an equal basis, with
the other nations of the world; her hope for exports lies in markets
that are sheltered by preferences, bilateral agreements, and barter
deals. Britain, accordingly, must employ the power implicit in her
trading position to drive bargains that will accrue to her advantage
when she trades with weaker states. Avoiding the risks of multi-
lateralism, she must seek her salvation in the deliberate and sys-
tematic practice of discrimination. But this course, too, involves its
risks, for it is based upon the assumption that Britain would be
allowed to follow it alone; that other powerful traders, including
the United States, would not retaliate. And this assumption might
not prove to be correct.

Fortunately, belief in the long-run advantages of bilateralism
is neither the prevailing nor the official view. It is recognized that
Britain is peculiarly dependent on her external trade; that she must
import essential goods and export non-essentials; that she would
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suffer more than almost any other country if the commerce of the
world were to be organized on the basis of systematic discrimination;
that she stands to gain more than almost any other country from
the opening of markets and the freeing of trade. Multilateralism is
thus the long-run goal which Britain seeks.

But multilateralism is clearly regarded as a long-run goal. In the
present imbalance of her trade, Britain is convinced that restriction-
ism and discrimination are necessities. And she pursues them, for
the moment, without regard to their ultimate effects. Her officials
are preoccupied, not with the policies that will be appropriate five
years hence, but with those that will produce results in the next five
months or in the next five weeks. And in the situation in which they
find themselves, a certain myopia is not difficult to understand.

THE FETISH OF INDUSTRIALIZATION

There has been a resurgence of nationalism since the war: new
states have been created; areas that were once dependent have
attained equality of status; colonial peoples have been set free. In
all these regions, moreover, there is a conviction that political inde-
pendence must be reenforced by independence in economic life. In
many relatively undeveloped countries, new industries were estab-
lished during the war and the desire to preserve and expand them
is strong. In backward areas throughout the world, there is an
insistent demand that standards of living be improved and an irra-
tional belief that this improvement is to be obtained only through a
rapid industrialization of their economies. Almost everywhere it is
the view that this industrialization cannot be achieved unless severe
restrictions are imposed on foreign trade. There is a pronounced
reluctance, therefore, to assume commitments that would limit the
freedom of nations to impose such restrictions, and proposals looking
in this direction are certain to be denounced as attempted infringe-
ments of national sovereignty.

“Economic development” is a slogan that always evokes a favor-
able response. Nobody is really opposed to economic development ;
every nation stands to gain from the enhancement of productivity
and the expansion of purchasing power throughout the world. But
the phrase is all too often used to give protective coloration to poli-
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cies that may do more harm than good. Plans for the advancement
of production in agriculture and the extractive industries arouse
little real enthusiasm among the spokesmen for undeveloped areas;
when they say “development” they mean “factories.” Sound indus-
trialization is certainly to be desired; but many countries seem to
hold that manufacturing is a good thing in itself and that it is there-
fore unnecessary, in the selection and location of industries, to apply
the test of comparative costs and ultimate competitive efficiency.
Development is therefore held to justify protectionism and the two
words have come to be used as if they were synonymous. The drive
for industrialization thus brings powerful support to the opponents
of freer trade.

INDIA AND LATIN AMERICA

In India, as in other undeveloped countries, the original American
Proposals were regarded with deep suspicion. They were designed
exclusively, it was said, to serve the present needs of the industrial
powers. They offered no hope of reducing disparities in living
standards between the nations of the world. They afforded no posi-
tive program for the development of backward areas. Their ap-
proach was wholly negative; they would deny to undeveloped
nations freedom to use the very devices by which the industrial
powers had established their preeminence. It was their apparent
motivation to keep the one group in a position of dependence so that
the ascendency of the other might be preserved. It was the basic
policy of India, on the contrary, to promote rapid and large-scale
industrialization, and the effectuation of this policy required the
imposition of direct controls on foreign trade. Such controls should
not be judged by themselves but by the purposes for which they
were employed. And the purpose of economic development was
clearly justified. In this fundamental conflict of interests between the
developed and the undeveloped states, India should assume no
obligations that would tie its hands. So ran the argument, and it
should be noted that it appeared to be influenced less by the sub-
stance of the Proposals advanced by the United States than by the
fact that the United Kingdom had accorded them its formal support.

The position of many of the countries of Latin America was
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even more extreme. Wealth and income, they argued, should be
redistributed between the richer and the poor states. Upon the rich,
obligations should be imposed; upon the poor, privileges should be
conferred. The former should recognize it as their duty to export
capital for the development of backward areas; the latter should
not be expected to commit themselves to insure the security of such
capital, once it was obtained. The former should reduce barriers to
imports; the latter should be left free to increase them. The former
should sell manufactured goods below price ceilings; the latter
should sell raw materials and foodstuffs above price floors. Imme-
diate requirements should be given precedence over long-run poli-
cies, development over reconstruction, and the interests of regional-
ism over those of the world economy. Freedom of action, in the
regulation of trade, must be preserved. The voluntary acceptance,
by all states, of equal obligations with respect to commercial policy
must be rejected as an impairment of sovereignty and a means by
which the strong would dominate the weak. These views are not to
be attributed to every state in Latin America, but they have been
expressed with such frequency and such vigor as to color the
approach to trade negotiations throughout the area.

THE FEAR OF DEPRESSION

One of the consequences of the depression of the thirties is the
determination of many states to place stability above efficiency and
security above progress in their hierarchy of values. Policy is
directed toward the prevention of depression and measures adopted
for this purpose are grouped under the label of “full employment.”
Depression, it is held, is not to be prevented unless the state itself
assumes a large share of responsibility for the direction of economic
activity. But the best laid plans for stabilization may be upset if
exports drop or imports rise. Employment is more easily to be main-
tained in a closed economy. Emphasis upon employment thus
obstructs agreement on measures that would expand trade. Stability
argues for independence; freedom of trade creates interdependence ;
if both are to be sought, the conflict between them must be com-
promised.

In this situation, the major factor is the economic weight of the
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United States. Our country produces half of the world’s output of
manufactured goods and uses half of its output of raw materials.
When our industrial activity falls off, our demand for raw materials
falls off proportionately and, since we can then obtain a larger share
of them at home, our demand for imported materials falls off even
more. Prices fall, production declines, and employment is curtailed.
Depression in the United States is thus communicated to the coun-
tries from which we buy. They find themselves dragged up and
down as we move through successive phases of the business cycle.
And they come to the conclusion that close dependence on the
American economy involves a heavy risk.

If the United States could assure the other nations of the world
that it would not again be visited by deep and prolonged depression,
one of the major obstacles to agreement on liberal commercial poli-
cies would be removed. But no such assurance can be given. We in
the United States are confident that we shall not repeat the expe-
rience of the thirties. We have in our hands new knowledge, new
resources, and new instruments of control. We shall certainly seek
stability, but we cannot guarantee that we shall attain it. And so
other nations, distrusting our determination and our capacity to do
so, argue that they must retain the power to insulate themselves
against us. They may go along with us in policy while times are
good, but their defenses against the migration of depression must
be preserved.

More articulate than any other country in advancing this thesis
is the Commonwealth of Australia. At every opportunity—at the
United Nations Conference in San Francisco, at the Conference on
Food and Agriculture in Hot Springs, at the International Labor
Conference in Philadelphia, at Bretton Woods, and at each of. the
meetings where the world trade Charter was prepared—Australia
has focused attention on the international importance of employ-
ment policy. She has insisted that agreement to maintain employ-
ment is prerequisite to agreement on the reduction of barriers to
trade and has urged that every nation commit itself, through domes-
tic action, to preserve stability. And in every case she has obtained
recognition for her point of view.

There is some impertinence, of course, in an argument that as-
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sumes that the United States is both ignorant of the problem of
stability and indifferent to it. There is weakness, too, in a policy
which concentrates upon employment to the exclusion of considera-
tions of productivity and real income. But it must be recognized that
there is a factual basis for the Australian case. The prices of raw
materials fall farther in depressions than those of manufactured
goods, and the price of wool, throughout the business cycle, fluctuates
more violently than the prices of other raw materials. Nine-tenths of
Australia’s exports to the United States consist of wool. When our
mills are running, she enjoys prosperity. When they shut down, she
is plunged into depression. She has a stake, therefore, in the mainte-
nance of employment in the United States. And it is this that has
caused her to emerge as the major spokesman for the dependent
economies.

STATISM AND FREEDOM OF TRADE

In logic and in practice, freedom of international trade depends
upon the preservation of freedom in domestic economic life. In both
cases, production is guided by the free choice of consumers, ex-
pressed through market price, and governed by competition between
independent enterprises in free markets. Freedom in the domestic
economy fits into the pattern of multilateralism and non-discrimina-
tion in world trade. Regimentation in the domestic economy makes
for bilateralism and discrimination. The two world wars and the
Great Depression curtailed the scope of free markets and increased
reliance on public authority throughout the world. Collectivism,
public planning, and centralized control now govern an increasing
fraction of the world’s work. In different countries, in varying de-
grees, faith in private initiative and competitive enterprise has
disappeared and statism has taken hold. Through inertia and
through the pressure of vested interests, controls once established
tend to persist and grow. The trend, outside of the United States
and but a few other countries, is away from freedom and toward
regimentation and it does not encourage agreement on the liberation
of world trade.

The realization that the interests and objectives of many other
nations differ so sharply from our own has come to many Americans
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as something of a shock. In certain cases, the first reaction to this
discovery has been a feeling that we might as well wash our hands
of the effort to establish common trading principles and go it alone,
relying solely on our economic strength. But this hasty conclusion
can scarcely survive a second thought. For it should be obvious that
our position, both in world economics and in world politics, makes
such a course impossible. And it must be acknowledged that our
own devotion to the principles of economic freedom has been less
wholehearted than we like to think.

THE BEAM IN OUR OWN EYE

The United States has championed active competition in open
markets, but it has taken pains to insure, in many cases, that com-
petition will not be too active and that markets will not be opened
too wide. The Buy-American Act of 1933 requires that purchases
for public use be confined to goods produced or manufactured from
materials originating in the United States. Credits extended by the
Export-Import Bank may be used only to pay for the services of
American individuals and firms and to finance the purchase of
materials and equipment produced or manufactured in the United
States. According to a resolution adopted by Congress in 1934, ex-
ports financed by such loans must be carried in vessels of American
registry wherever such vessels are available. American bottoms are
granted a monopoly of our coastwise trade. American competition
in transoceanic shipping is subsidized.

We are accustomed to speak as if the practice of economic plan-
ning were anathema in the United States. But in a major segment
of our economy this is not the case. We are no more willing than
any other country to leave production in agriculture to the mercies
of the market. The maintenance of farm prices at levels unrelated
to those obtaining elsewhere in the world is a settled policy of our
government. When supplies are ample, this means that we control
production and marketing. Where we produce a surplus to sell
abroad, we subsidize in order to compete. Where we produce less
than we consume at home, we restrict imports so that they will not
undercut the established price. The wisdom of our agricultural policy
is not here in question, but the fact that it is inconsistent with our
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belief in private enterprise and with our efforts to restore a freer
trading system should be clear.

Measures that we may wish to employ in the interest of our
national security may also come into conflict with our purpose of
removing barriers to trade. We may seek to curb the military power
of a potential enemy by checking exports of raw materials, capital
goods, and industrial technology. We may seek to build up strategic
industries by forbidding imports and requiring the use of domestic
materials. We may seek to conserve or develop near-by sources of
supply by discriminating in our purchases of strategic materials.
Considerations of security are over-riding, but it must be recognized
that they, too, may lead to the adoption of restrictive policies.

The American Proposals took the position that quantitative re-
strictions, export subsidies, and discriminatory internal taxes and
regulations should be condemned in principle. The United States
prohibits the exportation of tobacco seed. It has imposed quotas on
the importation of cotton, wheat, coffee, sugar, and certain products
originating in the Philippines. It has conferred authority upon the
Secretary of Agriculture to impose quotas on other imports that may
interfere with the maintenance of domestic prices. It has subsidized
the exportation of cotton and wheat. It has imposed discriminatory
internal taxes on certain fats and oils. It has required the mixing
of synthetic materials with crude rubber in the manufacture of
rubber goods.

All these things are pointed out to American negotiators when-
ever they seek a relaxation of foreign barriers to trade. And fre-
quently there is a convincing display of moral indignation in the
statement of the case. For Americans have no monopoly of self-
righteousness. They may demonstrate, of course, that the record of
the United States, in these matters, is cleaner than that of almost
any other country in the world. But the pot does not persuade the
kettle when he calls him black. Other nations are frankly skeptical
that we, ourselves, will conform, in particular cases, or that we will
adhere, for many years, to the principles that we now espouse. And
in this skepticism we encounter another obstacle to our efforts to
reduce the barriers to trade.



CHAPTER 4

NEGOTIATING THE CHARTER

THE establishment of an international trade organization was first
proposed in a resolution introduced in the House of Representatives
by Cordell Hull, then a member of Congress, during the First World
War. The idea was further developed by Huston Thompson, then a
member of the Federal Trade Commission, in an address before the
American Society of International Law in 1919. It was advanced
again in a report presented to the World Economic Conference by
the International Chamber of Commerce in 1927. It appeared in
one of the resolutions adopted by the Seventh International Con-
ference of American States at Montevideo in 1933. It was brought
forward once more by a committee of American experts reporting
to a National Peace Conference in 1938. Similar proposals were
made by the Postwar Committee of the National Association of
Manufacturers in December 1943, by the American Federation of
Labor in April 1944, and by an International Business Conference
meeting at Rye, New York, in November 1944.

The negotiations that culminated in the completion of the Havana
Charter date from the publication of the Atlantic Charter on August
12, 1941. In that document, the President of the United States-and
the Prime Minister of Great Britain declared it to be the intention of
their governments to “endeavor, with due respect for their existing
obligations, to further the enjoyment by all states, great or small,
victor or vanquished, of access, on equal terms, to the trade and to
the raw materials of the world which are needed for their economic
prosperity.” This statement of purpose was adopted by all of the
United Nations. Four months after it was published, the United
States entered the Second World War.

37
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A Mutual-Aid Agreement, dealing with lend-lease relationships,
was signed by the United States and the United Kingdom on Feb-
ruary 23, 1942. In Articie VII of that Agreement, the two govern-
ments expressed their determination that the terms of lend-lease set-
tlement “shall not be such as to burden commerce between the two
countries, but to promote mutually advantageous relations between
them and the betterment of world-wide economic relations. To that
end, they shall include provision for agreed action by the United
States of America and the United Kingdom, open to participation
by all other countries of like mind, directed to the expansion, by ap-
propriate international and domestic measures, of production, em-
ployment, and the exchange and consumption of goods, which are
the material foundations of the liberty and welfare of all peoples; to
the elimination of all forms of discriminatory treatment in inter-
national commerce, and to the reduction of tariffs and other trade
barriers. . . .” This article was contained in similar agreements with
thirteen other governments.

THE YEARS OF PREPARATION

During the next three years, plans were drawn up within the
government of the United States and conversations were initiated
with other governments looking toward the establishment of inter-
national organizations to deal with problems of food and agri-
culture, to stabilize currencies, to provide credits for reconstruction
and development, and to reduce barriers to trade. As a part of this
program, proposals relating to an international trade organization
were developed by a series of interdepartmental and interagency
committees meeting continuously in Washington from the spring of
1943 to the summer of 1945 under the general chairmanship, suc-
cessively, of Myron C. Taylor, Dean Acheson, and William L. Clay-
ton, then Assistant Secretaries of State. These proposals were ex-
plored in a number of meetings, known as the “Article VII conver-
sations,” with a group of British officials in the autumn of 1943, with
Canadian officials in the early months of 1944, and with each group,
in London and in Ottawa, during the summer of 1945. In the work
of the interdepartmental committees and in the Article VII conversa-
tions, the substance of the American Proposals began to take
shape.
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The interdependence of the programs that were developed in each
area of economic cooperation was clearly recognized. The United
Nations Conference on Food and Agriculture, meeting in Hot
Springs in May 1943, recommended that governments agree “to
reduce barriers of every kind to international trade and to eliminate
all forms of discriminatory restriction thereon as effectively and as
rapidly as possible.” The International Labor Conference, meeting
in Philadelphia in May 1944, recognized ‘“‘the great contribution
which the international exchange of goods and services can make to
higher living standards and to high levels of employment” and
recommended vigorous action to promote the expansion of interna-
tional trade. The United Nations Monetary and Financial Confer-
ence, meeting at Bretton Woods in July of the same year, included
among the purposes of the International Monetary Fund and the
International Bank for Reconstruction and Development, promo-
tion of the expansion and balanced growth of international trade,
and the Conference recommended to participating governments that
“they seek, with a view to creating, in the field of international eco-
nomic relations, conditions necessary for the attainment of the pur-
poses of the Fund and of the broader primary objectives of economic
policy, to reach agreement as soon as possible on ways and means
whereby they may best reduce obstacles to international trade and
in other ways promote mutually advantageous international com-
mercial relations. . . .”

The final draft of the American Proposals for the Expansion of
World Trade and Employment was completed in the course of the
negotiations that led up to the Anglo-American Financial Agreement
and the two documents were published on December 6, 1945. They
were accompanied by an understanding on commercial policy, in
which the United Kingdom expressed its “full agreement on all im-
portant points” in the Proposals, accepted them as a basis for inter-
national discussion, and promised to use its best endeavors to bring
such discussions to a successful conclusion. In a series of notes ex-
changed with the United States between October 1945 and Decem-
ber 1946, the governments of Belgium, Greece, Poland, France,
Turkey, Czechoslovakia, and the Netherlands endorsed the purposes
of the Proposals and agreed to avoid action that would prejudice the
outcome of the projected negotiations.



40 A Charter for World Trade

Copies of the Proposals were forwarded to every other country in
the world. At the same time, the United States extended to fifteen
other countries (the United Kingdom, the Soviet Union, France,
and China; Canada, Australia, New Zealand, South Africa, and
India; the Netherlands, Belgium, Luxembourg, and Czechoslovakia;
Brazil and Cuba) invitations to participate in definitive negotiations
for the reduction of tariffs and other barriers to trade. Action by the
United States in these negotiations was to be taken within the limits
of the authority conferred by Congress when it amended and re-
newed the Trade Agreements Act in 1945. The invitations extended
by the United States were accepted by fourteen countries; the So-
viet Union has never replied.

At the first meeting of the Economic and Social Council of the
United Nations, held in London during the early months of 1946,
the United States introduced a resolution providing for the calling of
an International Conference on Trade and Employment and the
appointment of a Preparatory Committee to elaborate its agenda.
The subjects suggested for inclusion in the agenda, item by item,
were those contained in the American Proposals. The resolution was
adopted without a disseating vote. The United States and the coun-
tries which it had invited to participate in tariff negotiations were
appointed to the Preparatory Committee. To this group the Council
added Norway, Chile, and Lebanon. The United States thereupon
invited these three countries to join the tariff-negotiating group.

During the spring of 1946, the interdepartmental committees that
had developed the American Proposals prepared a Suggested Char-
ter for an International Trade Organization. This document was an
elaboration of the Proposals; but, since it was purely an American
draft, it did not in any way commit those countries that had endorsed
the Proposals. The Suggested Charter was circulated to govern-
ments belonging to the Preparatory Committee and discussed with
them in conversations held in their capitals during the summer of
1946. It was presented to the American people as a basis for public
discussion in September of that year.

The first meeting of the Preparatory Committee was held in Lon-
don from October 15 to November 26, 1946, with all of its members
except the Soviet Union in attendance. Despite the initial reluctance
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of Australia to go beyond exploratory conversations and the reluc-
tance of the United Kingdom and France to give formal recognition
to the Suggested Charter, the Committee adopted an agenda which
duplicated the outline of the American draft and voted to accept the
text of that draft as the basis for its deliberations.

THE ISSUES AT LONDON

The central issue at London was raised by the proposal of the
United States to outlaw the use of quantitative restrictions as a
matter of principle, permitting them only with international
approval in exceptional cases and requiring that they be adminis-
tered, in such cases, without discrimination. The principle was gen-
erally accepted; the extent and character of the exceptions, however,
were a matter of debate. Easier escapes were advocated to enable
nations to meet balance-of-payments difficulties, to maintain full
employment, and to promote economic development. The balance-
of-payments issue was the principal concern of the United King-
dom and France. Though technical in character, it was clear cut and
it was finally compromised by a textual revision that retained the
intention of the American draft. The employment issue and the
industrialization issue were championed by Australia; here the
attack upon the rule condemning import quotas was oblique.

The Australians argued that the American draft was negative
rather than affirmative, consisting of prohibitions rather than posi-
tive measures to expand trade. With the support of the British, they
sought to emphasize the fundamental importance of maintaining
full employment. But neither government proposed any positive
international measure directed toward this end. Instead, they argued
that any member of the trade organization should be permitted to
restrict imports in any way it chose whenever another member’s
demand for its products should decline sharply or whenever another
member, over a long period of time, should buy and invest abroad
far less than it sold. They were concerned, in short, with the possible
consequences of an American depression or the persistence of im-
balance in the trade of the United States. It was finally recognized,
however, that financial difficulties would arise in either case and that
the balance-of-payments provisions of the Charter would therefore
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apply. The only affirmative provision with respect to the mainte-
nance of employment adopted at London made it a matter of
domestic policy; this was the proposal that had originally been made
by the United States.

Australia also took the lead in presenting the case for industriali-
zation, and here it was supported by India, China, Lebanon, Brazil,
and Chile. But here, too, affirmative proposals were wanting. The
real concern was that freedom to promote industrialization by im-
posing quotas on imports be retained. This appeared, for a time, to
present an issue on which negotiations might break down. The con-
troversy was resolved, however, when the United States proposed for
inclusion in the Charter a new chapter on economic development,
including an article under which a member of the trade organization
might obtain permission, in a particular case, to employ an import
quota in promoting the development of a new industry.

In the debates on restrictive business practices, the anticartel
forces were led by Canada and the United States; their principal
opponents were the United Kingdom, Belgium, and the Netherlands.
The chapter that was finally adopted followed the outline contained
in the American Proposals. The United States had inserted in the
Suggested Charter a presumption that certain practices were restric-
tive in their effects; this was dropped. The chapter was strengthened,
however, by including private monopolies and state-trading enter-
prises within its scope.

On commodity policy, the Committee was confronted with an
effort made within the FAO to separate agricultural commodities
from other commodities and commodity policy from trade policy by
setting up a comprehensive buffer-stock, surplus-disposal, and relief
operation under a World Food Board. It was the American position
that a common policy should apply to agricultural and non-agricul-
tural commodities and that commodity policy should be kept in rela-
tion with commercial policy under the international trade organiza-
tion ; this position was accorded general support. A British effort to
obtain specific endorsement for buffer stocks was defeated. The
chapter that finally emerged retained the safeguards proposed by the
United States.

Save for the addition of a chapter on economic development, the
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document completed at London followed the pattern of the Ameri-
can draft, incorporating the proposals made respecting commercial
policy, cartels, commodities, employment, and an international trade
organization without changes of major significance. On certain
articles, dealing with indirect forms of protection, voting power in
the organization, and relations with non-members, the Committee
did not complete its work. It therefore appointed a Drafting Com-
mittee to prepare proposals on the first two of these matters and to
edit the entire text. This Committee, meeting in Lake Success from
January 20 to February 25, 1947, produced a third edition of the
Charter, known as the “New York draft.”

While the Preparatory Committee was meeting in London, the
Acting Secretary of State, in accordance with procedures adopted
under the Trade Agreements Act, gave notice of intention to enter
into tariff negotiations with the members of the group. Upon the
motion of the United States, the Committee agreed that these nego-
tiations should be held at Geneva at the time of its second meeting in
the spring and summer of 1947 and it approved a memorandum
outlining the negotiating procedures that were to be employed.

PREPARATIONS FOR GENEVA

Public hearings on the tariff list were opened before the Interde-
partmental Committee on Reciprocity Information in Washington
on January 13, 1947. The statements presented in these hearings
were then examined by the Interdepartmental Committee on Trade
Agreements, together with studies made by the Tariff Commission
and other relevant materials. On the basis of the recommendations
made by this Committee, the President then set the limits within
which the United States would be permitted to negotiate. At the
same time, in accordance with proposals made by Senators Vanden-
berg and Millikin, the President issued an Executive Order requiring
the inclusion of an escape clause in future trade agreements and
establishing certain procedures to be followed in their negotiation
and administration.

The London draft of the Charter was circulated widely through-
out the United States and informal public hearings on the draft were
held before the Executive Committee on Economic Foreign Policy



44 A Charter for World Trade

in Washington, New York, Boston, Chicago, New Orleans, Denver,
and San Francisco during February and March of 1947. Some two
hundred representatives of business, agricultural, labor, and civic
organizations appeared at these hearings. The great majority of them
expressed their general approval of the purposes of the Charter and
their support for the project of establishing a trade organization.
Many of them made specific suggestions for the improvement of the
draft. Detailed analyses of the Charter were also made by the Na-
tional Foreign Trade Council, the National Association of Manu-
facturers, the United States Chamber of Commerce, and the United
States Associates of the International Chamber of Commerce, and
their recommendations were discussed in a series of meetings with
the Department of State. The New York draft of the Charter was
the subject of thorough hearings before the Senate Committee on
Finance under the chairmanship of Senator Millikin during March
and April 1947 ; defects were pointed out and suggestions for im-
provement were made.

All of these recommendations and suggestions were brought to-
gether and studied by the Executive Committee and many of them
were incorporated in the instructions which the American delegation
carried to the second meeting of the Preparatory Committee. This
meeting convened in Geneva on April 10, 1947.

THE ISSUES AT GENEVA

At Geneva, between early May and late August, the text of the
Charter was reorganized, obscure passages were clarified, incon-
sistencies were removed, and the appearance of the document was
generally improved. Almost without exception, the changes that had
been suggested in the United States were accepted and the draft
was amended accordingly. Of particular importance was the inclu-
sion of two new articles, one limiting the freedom of nations to dis-
criminate against foreign motion-picture films and the other dealing
with the treatment of private foreign investment. The latter article,
while unacceptable in substance, did serve to bring the subject of
foreign investment within the scope of the Charter. On only one
point did the United States suffer a reversal: at the instance of
Canada, the Committee adopted an amendment forbidding the use
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of export subsidies without the prior approval of the trade organiza-
tion. On this point the position of the United States was formally
reserved.

The major issues of the meeting again centered in the character of
the two principal exceptions to the rule condemning import quotas:
the articles dealing with balance-of-payments difficulties and with
the promotion of economic development. The United Kingdom and
France sought greater latitude for discrimination in the administra-
tion of quota systems and their desires were met, in part, by the sub-
stitution of a text permitting such discrimination if fixed criteria
were satisfied. At the same time, the safeguards surrounding the
balance-of-payments exception were strengthened, at the instance of
the United States, by the adoption of an amendment requiring the
trade organization, in deciding whether a member were in such
financial difficulty that the exception could be used, to accept the
determination of the International Monetary Fund. This amend-
ment had particular significance because of the heavy vote accorded
the United States in the decisions of the Fund.

Under the leadership of India, the battle for freedom to promote
industrialization through the use of import quotas and other restric-
tive devices was resumed. This time, however, the attack was cen-
tered on provisions requiring undeveloped countries, before employ-
ing such devices, to obtain the prior approval of the organization. It
was proposed, as an alternative, that freedom to impose restrictions
in the name of economic development be restored and that the
organization be given power subsequently to examine the measures
adopted and to order their discontinuance. The difference on this
issue was again compromised, this time by the adoption of amend-
ments speeding up consideration of applications for exemption, pre-
venting the postponement of decisions by obstructionist delays, and
creating a presumption in favor of an affirmative decision where cer-
tain conditions were fulfilled. But the principle of prior approval was
retained.

On three issues the Committee took no final stand. With respect
to voting power in the trade organization, the composition of its
executive board, and relations between members and non-members,
it prepared alternative drafts for consideration by the world confer-



46 A Charter for World Trade

ence that was to meet at Havana in the fall. The Committee com-
pleted its work on the Charter on August 22, 1947.

THE “GATT”

Twenty-three countries participated in the tariff negotiations that
accompanied the work on the Charter at Geneva. The Soviet Union
again failed to appear. The eighteen other members of the Prepara-
tory Committee were joined, in these negotiations, by Syria as a
member of a customs union with Lebanon; by Burma, Ceylon, and
Southern Rhodesia as autonomous customs territories within the
British Commonwealth ; and by Pakistan, whose independence was
declared while the meetings were in progress. The bargaining pro-
ceeded on a product-by-product basis between pairs of countries and
was confined to products for which one of the parties was the other’s
principal supplier. The concessions thus obtained, however, were
generalized to every member of the group. Among twenty-three
countries, more than 170 of these bilateral talks were possible. In
some cases, however, the volume of trade was insignificant; 123
bilateral negotiations actually occurred. The United States was a
party to twenty-two of them; 101 took place among the other mem-
bers of the group. The simultaneous staging of these negotiations
thus produced a round of concessions that otherwise would never
have been made. Some fifty thousand items were considered in more
than a thousand meetings held over a period of six months. The final
results of the 123 negotiations were incorporated in a single docu-
ment, the General Agreement on Tariffs and Trade, which was
completed on October 30, 1947.

The parties to the General Agreement carried on three-quarters
of the world’s trade before the war; they handled a much larger
fraction in 1947. The Agreement covered two-thirds of the trade
among the members of the group. It provided for substantial reduc-
tions in duties on some products, the binding of low rates of duty on
others, and the binding of free entry on still others. It reduced prefer-
ences affecting a large part of the trade of the British Commonwealth
and eliminated preferences on a long list of products imported by
the various countries of the Commonwealth. It was accompanied
by an exchange of notes between Canada and the United Kingdom
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in which each country released the other from its contractual obliga-
tions with respect to remaining preferences, thus removing an ob-
stacle to their further elimination. The GATT provided, moreover,
that no new preferences could be created and no existing preferences
increased.

All of these concessions were safeguarded by general provisions
designed to prevent participating countries from canceling them out
by resorting to other forms of restriction or discrimination. These
provisions, paralleling the rules of the Charter, covered restrictive
methods of customs administration, discriminatory internal taxes
and regulations, quota systems and exchange controls, and the opera-
tion of state-trading enterprises. They insured the application of the
principle of most-favored-nation treatment to a major part of the
world’s trade.

'The General Agreement was without precedent in history. It in-
cluded more countries, covered more trade, involved more extensive
action, and represented a wider consensus on commercial policy than
any agreement that had ever been concluded in the past. It afforded
a hopeful contrast to the record of failure that had characterized the
years between the two world wars. The announcement of its pro-
visions, on November 18, 1947, created an atmosphere that was
favorable to the success of the United Nations Conference on Trade
and Employment which opened in Havana on November 21st.

THE ISSUES AT HAVANA

Fifty-six nations sent delegations to Havana; others were repre-
sented by observers; the Soviet Union did not attend. The confer-
ence opened with a chorus of denunciation in which the representa-
tives of thirty undeveloped nations presented variations on a single
theme: the Geneva draft was one-sided; it served the interests of
the great industrial powers; it held out no hope for the development
of backward states. Some eight hundred amendments were pre-
sented, among them as many as two hundred that would have
destroyed the very foundations of the enterprise. Almost every specific
commitment in the document was challenged. Proposals were made
for many broad escapes. Quantities of irrelevant material were in-
troduced. There were attempts to confine the new trade organization
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to purely advisory functions. There were provisions designed to
make it difficult, if not impossible, to bring the Charter into force.
With this beginning, the conference went to work.

On most matters, though the debates were vigorous, agreement
without significant compromise was achieved. The articles relating
to invisible tariffs, state trading, restrictive business practices, com-
modity agreements, and employment retained the principles set forth
in the Geneva draft. The objectionable provisions of the article on
foreign investment were dropped. The requirement of prior approval
for export subsidies was removed. Criteria governing the gradual
development of customs unions and free trade areas were elaborated
in some detail. The issue concerning voting power in the trade organ-
ization was settled on the basis of one-country, one-vote; on certain
questions, however, a two-thirds majority was required, and the
finality of the International Monetary Fund’s determination with
respect to the use of the balance-of-payments escape clause was
retained. Countries of major economic importance, including the
United States, were given permanent seats on the organization’s
executive board. The problem of relations with non-members was
settled by a formula which did not require members to penalize non-
members but gave its sanction to the adoption of such a policy.

Greater freedom to discriminate in the administration of quota
systems by countries in financial difficulties was again sought by the
nations of Western Europe. This issue, which was bitterly contested
over many weeks, was finally decided by affording countries adher-
ing to the GATT the privilege of choosing, in effect, between the
provisions of the London and Geneva drafts. The resulting article
bears the marks of a hard-fought compromise. Latitude for discrimi-
nation is now confined, however, to a transition period that can be
terminated by the International Monetary Fund.

The most violent controversies at the conference and the most
protracted ones were those evoked by issues raised in the name of
economic development. Under the leadership, this time, of several
of the Latin American states, the undeveloped countries attacked the
Geneva draft at several points. They challenged the commitment to
negotiate for the reduction of tariffs. They objected to a provision
which enabled parties to the GATT to determine whether this com-
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mitment had been fulfilled. They sought freedom to set up new
preferential systems, impose import quotas, and employ other restric-
tive devices without prior approval. And they proposed that a semi-
autonomous economic development committee be established within
the trade organization for the purpose of facilitating these escapes.

These issues were resolved, following a prolonged deadlock, by a
series of compromises. The rules that had governed the tariff nego-
tiations at Geneva were spelled out in the Charter and the commit-
ment to negotiate was retained. Countries denied admission to the
GATT were accorded the right to appeal this decision to the trade
organization. Parties to the GATT, on the other hand, were per-
mitted, after two years, to confine most-favored-nation treatment to
its members, thus putting pressure on other countries to make the
concessions that would enable them to join. The proposed commit-
tee oh economic development was dropped. Provision was made
for the promotion of economic development by the establishment of
new preferences between members of the organization, but only if
both of the countries involved should satisfy a number of criteria and
if the organization should approve. Alternative methods of obtaining
permission to use import quotas to develop new industries were
elaborated in great detail and in two limited cases (industries estab-
lished during the war and those fabricating raw materials deprived
of markets by the action of other governments) permission was made
automatic, but its duration was kept under control. The principle of
prior approval was again preserved.

THE SIGNIFICANCE OF HAVANA

The Final Act of the Havana conference was signed by fifty-three
countries on March 24, 1948. Argentina and Poland refused to sign ;
the transmission of Turkey’s authorization was delayed. The Final
Act authenticated the text of the Havana Charter. It did not commit
governments to ratify.

The Charter is the most comprehensive international economic
agreement in history. Its provisions cover most of the problems of
commercial relations in minute detail. The commitments they con-
tain are fundamental in importance ; they are more extensive than
those assumed in any previous agreement. As it stands today, the
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Charter is the product of more than three years of caretul prepara-
tion in the United States and almost eighteen months of continuous
international negotiation. No such document has ever had fuller
consideration or been written with greater care. The importance of
its provisions and the vast amount of labor that has gone into them
justify patient analysis and objective appraisal. It is to this task that
we now turn.



PART 11

ANALYSIS OF THE HAVANA CHARTER






CHAPTER 5

THE CHARTER IN A NUTSHELL

IT 15 the central purpose of the Havana Charter to contribute to the
improvement of living standards all around the world by promoting
the expansion of international trade on a basis of multilateralism and
non-discrimination, by fostering stability in production and employ-
ment, and by encouraging the economic development of backward
areas. It will be the purpose of the International Trade Organiza-
tion, which is established by the Charter, to substitute cooperation
for conflict, in international commerce, in industrial stabilization,
and in economic development, by providing a medium through
which nations may regularly consult with one another concerning
the international consequences of national policies.

The numerous provisions of the Charter, covering the whole range
of trade relationships, are set forth in nine chapters and 106 articles.
Some of these articles are confined to general statements of prin-
ciple. Others contain definite commitments as to national policy;
they have to do, primarily, with governmental barriers to trade—
tariffs, import and export quotas, exchange controls, internal taxa-
tion and regulation, restrictive customs requirements, preferences
and other forms of discrimination, state trading, and subsidies—and,
secondarily, with such related matters as restrictive business prac-
tices in international trade, intergovernmental commodity agree-
ments, international aspects of domestic stabilization policies, eco-
nomic development, and international private investment. These
articles are accompanied by others which contain qualifying provi-
sions, enumerating general exceptions or making it possible for a
signatory of the Charter to obtain a release from one of its obliga-

- 53
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tions. In these cases, the pattern adopted, as suggested in the original
American Proposals, is the enunciation of a general rule, the specifi-
cation of exceptions to the general rule, narrowly limited and pre-
cisely defined, and the establishment of regulations and procedures
whereby members of the Organization may avail themselves of these
exceptions. Provision is made, in other articles, for the settlement of
differences and for adjustments by which the balance of mutual
advantage, if it is disturbed, may be regained. General principles
are thus preserved ; freedom to take action that would be harmful
to others is limited; and restrictive measures are brought under inter-
national control. The remaining articles of the Charter outline the
structure, the functions, and the procedures of the ITO.

GENERAL PRINCIPLES

The principles that are recognized, explicitly or implicitly, in the
text of the Charter, are these—

That barriers to trade, other than tariffs, should be eliminated or
minimized.

That tariffs should be reduced and preferences eliminated.

That trading areas should be widened by forming customs unions
and free trade areas.

That, in general, member states should not discriminate among
other member states.

That members should not be required, however, to extend equal
treatment to non-members or to members who do not agree to
reduce barriers to trade.

That state-trading operations should be governed by the prin-
ciples that apply to private trade.

That subsidies should not be used to obtain more than a fair share
of the world market.

That international trade should not be restrained by public or
private monopolies or cartels.

That intergovernmental agreements with respect to trade in
primary commodities should conform to established principles.

That the maintenance of industrial stability and fair labor stand-
ards are essential to the expansion of world trade.

That economic development and reconstruction will expand world
trade and increase real income.

That international private investment, if afforded security, will
promote economic development.
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That the use of protective measures to promote economic develop-
ment may be justified.

That members should consider the effect of their trade policies
on others and consult with them upon request.

The obligations in which these principles are embodied and the
qualifications by which they are accompanied may be briefly sum-
marized.

TARIFFS AND PREFERENCES

Members of the ITO must carry out negotiations directed,
through selective and mutually advantageous action, toward the
substantial reduction of tariffs. But if, through unforeseen develop-
ments, a particular reduction should increase imports so sharply as
to cause or threaten serious injury to domestic producers, a member
may suspend its operation in whole or in part.

Reductions in tariffs will operate to reduce or eliminate margins
of preference. Aside from the existing preferences that may survive
negotiation, each member must grant every other member engaging
in such negotiations equal treatment for its trade. No new preferences
may be created; no existing preferences may be increased. Permission
may be obtained, however, for new preferential arrangements that
are required to promote economic development and for those which
are incidental to the formation of a customs union or free trade
area.

INVISIBLE TARIFFS

Members must not hamper trade by imposing discriminatory in-
ternal taxes or regulations or new measures requiring manufacturers
to mix domestic materials with imported ones, by employing restric-
tive methods of customs administration, or by resorting to other
hidden forms of protection. In the case of motion pictures, the only
restriction allowed is a requirement that a certain fraction of screen
time must be devoted to the exhibition of domestic films; such quotas
are made negotiable and remaining screen time must be kept open
to free competition. Members must afford freedom of transit to
goods moving across their territories. They must confine anti-dumping
and countervailing duties to cases of actual injury and limit thess
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in amount. They must publish, fully and promptly, all statistics,
laws, regulations, decisions, rulings, and agreements affecting inter-
national trade.

IMPORT AND EXPORT QUOTAS

As a general rule, quantitative limitations on imports and exports
are forbidden. But this rule is qualified by a number of necessary
exceptions. Most of these are technical in character or temporary in
duration. Two are more important. Import quotas on agricultural
products may be used to supplement domestic production and mar-
keting controls and surplus disposal programs if such quotas do not
reduce the share of imports in the domestic market. And a member
may employ import quotas to the extent necessary to forestall the
imminent threat of, or to stop, a serious decline in its monetary re-
serves or, in the case of a member with very low monetary reserves,
to achieve a reasonable rate of increase in its reserves. Under the
latter provision, a member may select imports on the ground of essen-
tiality. But it may not completely exclude any class of goods. It must
avoid unnecessary damage to the interests of other members. It must
seek to restore equilibrinm in its balance of payments on a sound and
lasting basis and to assure an economic employment of productive
resources. It must consult with the ITO concerning the effect of its
restrictions on other countries, the causes of its monetary difficulties,
and the ways in which they may be overcome. It must relax its
quotas as its monetary position improves and eliminate them en-
tirely when its difficulties disappear.

Where quotas are permitted, they must be administered without
discrimination. But there are also necessary exceptions to this rule.
In the main, these exceptions are designed to make the provisions of
the Charter consistent with the Articles of Agreement of the Inter-
national Monetary Fund. The most important of them is limited in
duration, for each country, to the length of its transition period in
the Fund. Such a country must undertake, during this period, so to
administer its restrictions as to promote the maximum possible devel-
opment of multilateral trade. It must conform either to the rules of
the Fund or to strict criteria laid down in the Charter and adminis-
tered by the ITO. And it must consult the Fund or the ITO if it
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wishes to discriminate after March 1, 1952, conform to such limita-
tions as they may prescribe, and abandon any practices to which
they may object.

EXCHANGE CONTROLS

Since quota systems and exchange controls may be used alterna-
tively to restrict trade, it is important that the rules that govern these
two devices be laid down and administered consistently, so that it
will be impossible, by resorting to one of them, to escape from the
rules that govern the other. Accordingly, the Charter provides that
members shall not, by exchange action, frustrate the intent of the
Charter, nor by trade action, the intent of the Articles of Agreement
of the International Monetary Fund. Members of the ITO who do
not belong to the Fund are required to join it or, failing this, to enter
into a special exchange agreement with the ITO. Any such agree-
ment would be established and administered in collaboration with
the Fund.

STATE TRADING

The rules that regulate state-trading enterprises parallel those
that govern public control of private trade. A member maintaining
a state monopoly must declare the margin that it will add when it
sells an imported product in its domestic market. It must negotiate
with respect to the height of this margin in the same way in which
members negotiate with respect to tariffs. It must satisfy the full
domestic demand at the resulting price, imposing no other limit on
the quantity it buys. It must act in a manner that is consistent with
the general principle of most-favored-nation treatment, buying and
selling on the basis of commercial considerations and affording the
enterprises of other members adequate opportunity, in accordance
with customary business practice, to compete for participation in its
purchases and sales.

SUBSIDIES

If a member pays any subsidy that increases exports or reduces
imports, it must inform the ITO and be prepared to discuss the
possibility of limiting the subsidy at the request of any member wha
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may be harmed. Subsidies affecting exports of primary commodities
may not be employed to obtain more than a fair share of world
trade. Determination as to what constitutes a fair share of world
trade is to be made initially by the member granting the subsidy,
subject to consultation upon request with other members, and to
modification upon appeal by the ITO. Other export subsidies, with
minor exceptions, must be abandoned when the Charter has been
in force for two years.

RESTRICTIVE BUSINESS PRACTICES

Each member agrees to take all possible measures, by legislation
or otherwise, to ensure, within its jurisdiction, that commercial en-
terprises, whether private or public, do not engage in practices which
restrain competition, limit access to markets, or foster monopolistic
control in international trade, whenever such practices interfere with
the expansion of production or trade or the achievement of any
objective of the Charter. Upon complaint by a member, the ITO
will make an investigation, hold hearings, and if it finds that the
practices in question have such an effect, will request the members
concerned to take every possible remedial action and may recom-
mend remedial measures to be carried out in accordance with their
respective laws and procedures.

COMMODITY AGREEMENTS

Members agree substantially to limit their present freedom to
enter into intergovernmental commodity agreements. Such agree-
ments will be confined, in general, to primary commodities. They
must be open to participation, on equal terms, by any member of
the ITO. And they must be accompanied, at every stage, by full
publicity. Agreements which regulate production, exports, imports,
or prices are confined, moreover, to commodities produced under
strictly specified conditions and to periods of burdensome surplus
and widespread distress. They must be limited in duration and sub-
ject to periodic review. They must afford consuming countries and
producing countries an equal voice. They must assure the availa-
bility of adequate supplies. They must provide increasing opportuni-
ties for satisfying world requirements from economic sources. And
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each country participating in such an agreement must adopt a pro-
gram of economic adjustment designed to make a continuation of
the agreement unnecessary. These rules do not prohibit commodity
agreements; they do not promote them. They are designed to safe-
guard the interests of consumers, to force adjustment to changing
conditions, and to facilitate the early restoration of free markets.

INDUSTRIAL STABILIZATION

Each member agrees to take action designed to achieve and main-
tain full and productive employment and large and steadily growing
demand within its own territory through measures appropriate to its
political, economic, and social institutions. The nature of the action
to be taken by any member is for it alone to choose. No member is
asked to guarantee that its efforts will succeed ; the commitment is
simply that such efforts will be made. This commitment was taken
by the Congress of the United States when it passed the Employ-
ment Act of 1946. And full employment, as the term is used in the
Charter, is defined in the words of that law.

Certain countries have been reluctant to enter into a freer trading
system because they fear that such a system would make it more diffi-
cult for them to maintain their domestic employment programs.
This might happen, for instance, if there were a persistent maladjust-
ment in which one or more countries bought too little abroad and
invested too little abroad in relation to their exports while others pro-
duced and sold too little abroad to balance their accounts. In such
a situation, the Charter provides that all of the members concerned
shall take action designed to correct the maladjustment. But the
particular measures that are to be adopted by any member are for
it alone to decide.

ECONOMIC DEVELOPMENT

Each member agrees to develop the resources of its own territory,
to raise standards of productivity, and to cooperate with others,
through international agencies, in promoting general economic de-
velopment. Members who export facilities required for development
agree to impose no unreasonable impediments to their exportation
and members importing them agree to take no unreasonable action
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injurious to the interests of those who provide them. Upon request,
the ITO may advise any member concerning its plans and programs
for development and aid the member in obtaining technical advice
and assistance.

Each of the less developed countries will make its own decisions
as to the industries it wishes to promote. Where public assistance is
required, it will be free to subsidize new industries. And where it has
not included a commodity in a trade agreement, it will be free to
impose new tariffs or to raise existing ones. But in those cases in
which a member desires to use some method of protection that it has
promised not to use, that is, where it wishes to impose an import
quota or a new mixing requirement, it must first obtain permission
to do so. If the product in question is covered in a trade agreement,
as most products are, consent must be obtained from other parties
to the agreement. If the product is not covered in such an agreement,
consent may be obtained directly from other members who would be
affected or permission may be requested through the ITO. In two
cases—industries established during the war and those processing
native materials whose markets have been cut off by other countries
—permission will be granted automatically for such a period as the
Organization may specify. In all cases, it will be subject to limita-
tions laid down in the Charter or imposed by the ITO. The Char-
ter thus establishes a new principle in international affairs: that
such restrictive measures as import quotas and mixing regulations
are not to be employed, without international sanction, for the
development of infant industries.

INTERNATIONAL INVESTMENT

The ITO has among its purposes encouragement of the inter-
national flow of private capital for productive investment. It is
authorized to formulate and promote the adoption of agreements
regarding the conduct, practices, and treatment of foreign invest-
ments. Members may enter into consultation regarding these matters
and must participate in negotiations directed toward the conclusion
of such agreements. They must provide adequate security for exist-
ing and future investments. They must not take unreasonable or
unjustifiable action injurious to foreign investors; they must impose
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no requirements as to the ownership of investments that are not just
and no other requirements that are not reasonable. And if any mem-
ber violates these rules, it may be deprived of concessions that have
been granted it under trade agreements on the ground that a benefit
promised to other members under the Charter has been nullified or
impaired.

STRUCTURE OF THE ITO

The ITO will have, as the basis of its organization, a Conference
of member states, each of them casting a single vote. Continuing
administration of its affairs will be in the hands of an Executive
Board of eighteen members, eight of whom will always represent the
eight countries of chief economic importance, including the United
States. Detailed operations will be delegated to a Director-General
and a staff and to a small number of specialized commissions com-
posed of technical experts. The Organization will be brought into
relationship with the United Nations and, in financing its activities,
the principles adopted by the United Nations will apply.

FUNCTIONS OF THE ITO

It will be the function of the ITO, through consultation among its
members, to carry out the substantive provisions of the Charter. In
addition to this, the agency will serve as an international center for
information on matters affecting trade and as a source of advice and
assistance to member governments. It will undertake to improve
trade statistics. It will collect, analyze, and publish data on exports,
imports, balances of payments, prices, subsidies, customs regulations,
and national commercial policies; on treaties and other agreements
affecting trade; on conventions, laws, and procedures relating to
restrictive business practices ; on commodity problems and the opera-
tion of commodity agreements. It will develop and recommend
standards for the grading of commaodities, for commercial terms, for
documentation, for tariff valuation, and for the simplification of pro-
cedures that act as obstacles to trade. It may draft modern interna-
tional conventions and standard provisions for commercial treaties
and recommend the conclusion of new agreements or the modifica-
tion or termination of old agreements on commercial policy, restric-



62 A Charter for World Trade

tive business practices, commodities, economic development, and
international investment.

SETTLEMENT OF DIFFERENCES

Disputes arising between members of the Organization may be
settled by direct consultation, by arbitration, or by the decision of
the Executive Board. Members may appeal the rulings of the Board
to the Conference and, on legal questions, the Organization or any
of its members may request an advisory opinion from the Interna-
tional Court of Justice. The Organization will be bound by opinions
rendered by the Court.

If the ITO determines, upon complaint, that a member has not
lived up to its obligations under the Charter, it may rclease the com-
plaining member or members from corresponding obligations so that
the balance of interest between the parties to the dispute may be
restored. The offending member may thus be faced with higher
tariffs, quotas, or other restrictions on its trade. This prospective loss
of benefits should serve as a powerful deterrent to non-compliance.
But the ITO will have the power to place such limits on retaliation
that it cannot degenerate into economic war.

RELATIONS WITH NON-MEMBERS

Members of the ITO must not seek preferential treatment from
non-members or enter into arrangements with non-members which
would prevent other members from obtaining equivalent benefits.
They must not discriminate in favor of non-members and need not
extend to them treatment as favorable as that which they accord to
members. Any member, if it chooses, may thus, within the spirit of
the Charter, confine most-favored-nation treatment to other members
of the ITO. Such action, if taken by the major participants in world
trade, would tend to make membership attractive and non-member-
ship unattractive by confining benefits conferred by the Charter to
countries that are willing to accept its obligations.

These, in summary, are the major provisions of the Havana Char-
ter. In the chapters that follow, their substance, their qualifications,
and their significance will be examined in greater detail.



CHAPTER 6

TARIFFS AND PREFERENCES

BEFORE negotiations were undertaken at Geneva in 1947, two
methods of reducing tariffs through international agreement had
been explored. The first called for simultaneous action by many coun-
tries, the second for separate negotiations between pairs of countries.
The method of multilateral agreement held out the hope of speedy
and widespread accomplishment. Unfortunately, this hope was never
realized. No formula for simultaneous action could be agreed upon.
Establishment of a maximum limit on all duties was held, by states
whose tariffs were high, to discriminate in favor of those whose tariffs
were low. Reduction of all duties by a fixed percentage was held, by
states whose tariffs were low, to discriminate in favor of those whose
tariffs were high. Negotiations conducted on a product-by-product
basis were believed to be impossible unless confined to pairs of states.
The multilateral method failed because of its inflexibility.

In the decade that followed the passage of the Reciprocal Trade
Agreements Act, bilateral negotiations were carried on between the
United States and twenty-nine other governments. This method of
action proved to possess the great advantage of flexibility. Negotia-
tions were conducted on a selective basis; flat cuts across the board
were never made. Some rates were cut substantially, others moder-
ately, and others not at all. This method, however, has two serious
limitations. The process of bargaining for reductions in foreign
tariffs, country by country, in successive negotiations, is necessarily
slow. And in the meantime the tariffs of countries not included in
such negotiations are unlikely to be cut. Bilateral negotiations, more-
over, do not offer assurance of action by enough countries to induce
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participants to accept binding commitments as to other aspects of
commercial policy.

Where it was applied, the method produced results. Concessions
were obtained on 55 per cent of the exports of the United States to
the countries concerned. Three-fifths of the duties imposed on such
exports were cut more than 25 per cent; one-fourth, more than 50
per cent. Duties were cut on 64 per cent of dutiable imports into the
United States and bound against increase on another 5 per cent.
The weighted average rate of duty on such imports was cut from
48 per cent to 32 per cent, a reduction of about one-third.* Con-
cessions granted in these agreements were generalized through the
operation of the most-favored-nation clause.

Procedures were developed, in this country, to safeguard the
established interests of producing groups. Before negotiations began,
an Interdepartmental Committee on Trade Agreements set up coun-
try committees to study all aspects of the trade with the other coun-
tries concerned and to outline the concessions that might be offered
and those that might be asked ; the Tariff Commission made a thor-
ough study of the competitive strength of each industry involved. An
interdepartmental Committee on Reciprocity Information then
issued a notice of public hearings and the Secretary of State pub-
lished a list of all the products on which concessions might be made.
In the course of the following months, the Committee received writ-
ten briefs from any industry that was concerned and held extensive
hearings where representatives of such industries might appear to
argue for or against particular tariff cuts. The Committee on Trade
Agreements then analyzed the studies made by the Tariff Commis-
sion and the country committees, the statements presented to the
CRI, and other relevant materials and, on the basis of all the evi-
dence, made its recommendations to the President. The President’s
decisions established the limits beyond which the United States was
not permitted to go in using tariff cuts at home to obtain tariff cuts
abroad. It was not until this procedure was completed that negotia-
tions with other countries could begin.

In formulating its program for trade expansion at the end of the
Second World War, the United States drew on this experience. It

*U.S. Tariff Commission, Operation of the Trade Agreements Program
(Washington, 1948).
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sought action that would be rapid in tempo and broad in scope. It
also sought to preserve the flexibility that had been obtained and to
maintain the safeguards that had been developed under the opera-
tion of the Trade Agreements Act. For the first purpose, a multi-
lateral agreement was needed. For the second, bilateral negotiations
were required. In the American program, the two approaches were
combined. A multilateral conference was planned for the reduction
of barriers to trade. Rates of duty were to be reduced, at this con-
ference, through simultaneous negotiations, on a selective basis,
initially between pairs of states and in the final stages among all of
the participants. The results of these negotiations, together with
provisions of general applicability, were to be incorporated in a
multilateral document.

This procedure, adopted at Geneva, led to the conclusion of the
General Agreement on Tariffs and Trade. In this agreement, con-
cessions were obtained by the United States on two-thirds of its
exports to the twenty-two other countries in the group. Half of the
duties imposed on such exports were cut by more than 25 per cent;
one-third, by more than 35 per cent. Many preferences were elimi-
nated and many of the remaining preferential margins were sub-
stantially reduced. The average rate of duty on all dutiable imports
into the United States was cut from 32 per cent to 25 per cent, a
reduction of one-fifth.*

The negotiations at Geneva included most of the major trading
nations and covered the bulk of the world’s trade. A major part of
the contribution that the United States can offer for the restoration
of multilateralism has now been made. There are still, however,
some forty countries that remain outside the General Agreement on
Tariffs and Trade. It is important that these countries, also, should
reduce their tariffs and that they should accept the commitments
embodied in the GATT. This is the purpose of the provisions of
the Charter relating to tariffs and preferences.

NEGOTIATING THE TARIFF PROVISIONS

In its Suggested Charter, the United States proposed that each
member of the ITO should be required to enter into negotiations
directed toward the substantial reduction of tariffs and the elimina-

* 0p. cit.
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tion of preferences. It laid down two rules to govern these negotia-
tions: prior commitments should not be permitted to stand in the
way of action on preferences; reductions in duties should operate
automatically to reduce or eliminite margins of preference. Save for
such existing preferences as might survive negotiation, extension of
equal treatment to all members of the Organization was to be re-
quired. To enforce the obligation to negotiate, it was proposed that
an autonomous Tariff Committee, consisting of the parties to the
GATT, be established within the ITO. This Committee would have
been entitled to receive, from members of the Organization, com-
plaints that other members had failed, within a reasonable time, to
enter into the negotiations required or to offer concessions compa-
rable in scope and effect to those already made by the parties to the
GATT. If it found such a complaint to be justified, the Committee
would have been empowered to waive the rule prohibiting discrimi-
nation and to authorize these parties to withhold from the offending
member the tariff concessions that they had made to one another.
Through the operation of this sanction, comparable concessions were
to be obtained from the other members of the ITO. It was proposed,
finally, that an escape clause be adopted to permit the modification
or withdrawal of concessions whenever increasing imports should
cause or threaten serious injury to domestic producers. Such a clause
had been written into trade agreements by the United States; its
inclusion in future agreements was required by an Executive Order
issued by the President in 1947.

These proposals were accepted by the Preparatory Committee and,
with no significant changes, were written into the drafts of the
Charter adopted at London and Geneva. At the Havana conference,
however, they were vigorously attacked. Certain countries of Latin
America sought to eliminate or qualify the commitment to negotiate
for the reduction of tariffs and so to amend the rules governing such
negotiations as to favor countries in an early stage of economic devel-
opment. It was proposed, for instance, that industrial countries and
creditor countries be required to make concessions to undeveloped
countries and debtor countries; that the necessity of maintaining
protection in the latter countries be recognized; that increases in
specific tariffs be authorized in the negotiations; and that countries
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relying on tariffs for revenue be excused from making concessions or
relieved of the obligation to negotiate. The Tariff Committee was
attacked as a device designed to enable parties to the GATT
unreasonably to exact disproportionate concessions from the other
members of the ITO. It was proposed that this committee be
stripped of its authority and an autonomous Economic Development
Committee set up within the Organization to function as a counter-
weight. The last of these proposals raised one of the critical issues
of the conference.

None of the proposals was accepted. The commitment to nego-
tiate was retained with a minor change in wording to make it clear
that the negotiations required were to involve selective action rather
than horizontal cuts. The rules governing such negotiations were
spelled out in greater detail; the present text carries out the intention
of the American Proposals, outlines the procedure followed at
Geneva, and conforms to the provisions of the Trade Agreements
Act. In the final compromise, the Tariff Committee and the Eco-
nomic Development Committee were both dropped. The function
assigned to the Tariff Committee reverted to the parties to the
GATT. Protection against arbitrary action was provided by granting
other members the right to appeal from their decisions to the ITO.
But the assurance of most-favored-nation treatment, provided in
earlier drafts of the Charter, was no longer given to countries that
fail to become parties to the GATT.

»

TARIFFS IN THE CHARTER

The Charter now requires each member of the ITO, upon request,
to “enter into and carry out . . . negotiations directed to the sub-
stantial reduction of the general level of tariffs and other charges on
imports and exports and to the elimination of . . . prefer-
ences . . .” (17-1). Such negotiations are to be conducted “on a
selective product-by-product basis which will afford adequate oppor-
tunity to take into account the needs of individual countries and
individual industries.” Particular products may be withheld from
negotiation and particular duties may either be reduced or bound
against increase. No member may be required “to grant concessions
to other Members without receiving adequate concessions in re-
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turn.” The reductions made at Geneva are to be counted as con-
cessions in future negotiations and the binding of low duties or of
duty-free treatment is to be recognized, in principle, “as a concession
equivalent in value to the reduction of high duties.” Prior inter-
national obligations are not to be invoked to prevent the reduction or
elimination of preferences. Reductions in tariffs are to operate auto-
matically to reduce or eliminate margins of preference and no such
margin is to be increased (17-2).

The commitment to negotiate is to be enforced by the parties to
the GATT. For two years after another member joins the ITO,
these parties must extend to it the tariff concessions that they have
already made. During this period of grace, it will be afforded an
opportunity to bargain its way into the General Agreement. But
after the period has expired, most-favored-nation treatment will no
longer be required. The parties to the GATT may then withhold
such treatment from any member who fails to offer adequate con-
cessions or refuses to negotiate. Such a member may then appeal
this action to the ITO. If it has not entered into negotiations, it will
be unable to make out a case. If it has negotiated, it must prove that
the concessions it has offered are equivalent to those already made
by the parties to the GATT. The burden of proof has thus been
shifted, since the earlier versions of the Charter, from those who
withhold most-favored-nation treatment to those who seek to obtain
it. If a case can be established, the ITO may require the restoration
of such treatment to the member who has complained. If its com-
plaint is rejected, a member may withdraw from the Organization
within sixty days (17-3).

The Charter retains the escape clause proposed by the United
States. Whenever, as a result of unforeseen developments, imports
of a product have so increased “as to cause or threaten serious
injury to domestic producers,” a member may modify or withdraw
concessions made or obligations assumed with respect to that product
“to the extent and for such time as may be necessary to prevent or
remedy such injury.” It may thus restore higher duties, impose
quotas, or curtail imports in other ways. A member taking such
action is required to consult with the other members affected, but
it may proceed without their consent. In order to restore the balance
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of an agreement which has thus been modified, parties deprived of
concessions may withdraw equivalent concessions; the extent of such
withdrawals is subject, however, to the approval of the ITO (40).
In adopting this article, the Havana conference gave world-wide
recognition to a provision developed exclusively by the United States
in the administration of the Trade Agreements Act.

PREFERENCES

Under the terms of the American Proposals, tariffs and other
restrictions affecting imports and exports were to be so designed and
administered as to afford equal treatment to all the members of the
ITO. No new preferences were to be created; no old preferences
were to be increased. Existing preferences were subject to reduction
or elimination through negotiation. But those surviving such nego-
tiatjons were excepted from the most-favored-nation rule. The most
important of these preferences were those among the members of the
British Commonwealth and those between the United States and its
territories, the Philippines, and Cuba.

During the negotiations, this list was extended, on the same prin-
ciple, to include existing preferences among certain neighboring
states in the Near East, Central America, and northern and south-
ern South America. It was argued, however, that the distinction
drawn in the Charter between old and new preferences was grossly
unfair and amendments were introduced, at Havana, both to abolish
old preferential systems and to establish new ones.

Peru proposed the abolition of preferences between Cuba and the
United States; Haiti and the Dominican Republic proposed their
extension to the neighboring island. One amendment would have
exempted from the most-favored-nation rule all countries in the
same economic region ; another would have exempted countries with
complementary economies. New preferential arrangements were
proposed for each of the following groups: the countries of Central
America, those of northern South America, those of southern South
America, those formerly belonging to the Ottoman Empire, mem-
bers of the Arab League, nine countries of the Near and Middle
East, and all the countries of South East Asia.

The reductio ad absurdum of this movement was contained in a
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Burmese note accompanying the last of these proposals: “The tend-
ency of the countries represented in this conference being to favor
groupings on a regional basis and the manifestation of such tenden-
cies being such that the whole world except South East Asia has
been covered in such regional groupings, it is felt that countries of
South East Asia should not lose by default and should have the right
to form such groups if they desire to do so.”

All of these proposals were withdrawn or defeated. The general
rules and the exceptions proposed by the United States were re-
tained: new preferences are not to be created; old preferences are
not to be increased; existing preferences are to be eliminated through
negotiation ; permission is given for existing preferences surviving
such negotiations (16), for those required to facilitate frontier
traffic, and for those extended to the Free Territory of Trieste (43).
In two new articles, however, possible exceptions of greater impor-
tance were introduced. Under the first, members may seek the
approval of the ITO for new preferential arrangements required to
promote economic development. Conditions are laid down, criteria
established, and procedures prescribed to limit the scope of this
exception and prevent its abuse (15). These provisions are described
in Chapter 14. Nominal recognition is also accorded to the creation
of new preferences among former members of the Ottoman Empire,
but no such preferences can be established unless all of the require-
ments of the foregoing article are fulfilled (16-3). The second
article covers interim arrangements leading to the formation of cus-
toms unions and free trade areas.

CUSTOMS UNIONS AND FREE TRADE AREAS

Preferences have been opposed and customs unions favored, in
principle, by the United States. This position may obviously be
criticized as lacking in logical consistency. In preferential arrange-
ments, discrimination against the outer world is partial; in customs
unions, it is complete. But the distinction is none the less defensible.
A customs union creates a wider trading area, removes obstacles to
competition, makes possible a more economic allocation of resources,
and thus operates to increase production and raise planes of living.
A preferential system, on the other hand, retains internal barriers,
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obstructs economy in production, and restrains the growth of income
and demand. It is set up for the purpose of conferring a privilege on
producers within the system and imposing a handicap on external
competitors. A customs union is conducive to the expansion of trade
on a basis of multilateralism and non-discrimination; a preferential
system is not.

In the formation of a customs union, established interests may be
threatened and substantial readjustments required. It is therefore
desirable that the transition to such an arrangement be gradual
rather than precipitate. For this purpose, duties within the union
may be reduced, step by step, over a considerable period of time.
While this process is going on, however, preferences will be estab-
lished and increased. An exception to the general rule of non-
discrimination will therefore be required. But such an exception may
be dangerous. Progress toward the complete elimination of internal
barriers may stop short of its appointed goal. And, if this happens, a
preferential system will survive. If this outcome is to be avoided, the
exception must be so framed as to insure its proper use.

An exception to permit the formation of customs unions was en-
visaged in the American Proposals. At Geneva, following upon the
consideration of plans for the increasing economic unification of
western Europe, in connection with the European Recovery Pro-
gram, the terms of this exception were amplified and various safe-
guards were introduced. At Havana, proposals that would have
weakened these safeguards were defeated or withdrawn. Only one
important change was made: upon the motion of Lebanon and
Syria, the exception was extended to cover arrangements in which,
though common external tariffs and customs administrations are not
established, internal restrictions are removed. To distinguish them
from customs unions, such arrangements were designated as free
trade areas.

The Charter now exempts, from the general rule of non-discrimi-
nation, customs unions, free trade areas, and interim arrangements
required for their establishment. Members entering into such ar-
rangements must proceed by reducing duties to insiders, not by
raising duties to outsiders. They must move toward the ultimate
elimination of restrictions on substantially all of their internal trade.
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In the case of a customs union, they must move toward the establish-
ment of a common tariff. In the case of any interim arrangement,
they must present to the ITO a plan and schedule which provides
for the completion of the customs union or free trade area within a
reasonable period of time. If the ITO is convinced that the plan and
schedule will, in fact, result in the completion of such an arrange-
ment within a reasonable period, they may proceed with the project.
Otherwise, they must modify or abandon their plans. If any change
is subsequently contemplated in the program, they may be required
to enter into consultation with the ITO. If any member of the group
has previously accorded preferences to other countries, these may be
modified or eliminated through negotiations with the governments
concerned. An arrangement including countries not belonging to the
Organization may not be entered into unless approved by a two-
thirds vote (44).

THE CHARTER AND THE “GATT”

The General Agreement on Tariffs and Trade will formally enter
into force when instruments of acceptance have been deposited with
the United Nations by governments representing 85 per cent of the
trade included within its scope. Under a Protocol of Provisional
Application, however, the tariff rates contained in the GATT had
been put into effect, provisionally, by June 30, 1948, by twenty-
two countries; with the exception of Chile, by all the members of the
Geneva group.

According to the terms of the GATT, each of these countries
receives all the concessions made in that agreement as a matter of
right. Any of them may extend these concessions to other countries;
they are not required to do so; this policy has been followed, how-
ever, by the United States. The application of the Protocol may be
suspended, on sixty days’ notice, by any of its signatories. The GATT
itself will run to January 1951, three years from the date of its
provisional application by the United States. At any time thereafter,
on sixty days’ notice, any party may withdraw and the Agreement
may be terminated if such withdrawals are important or widespread.
Failing such action, its duration is indefinite. The operation of pre-
vious trade agreements between the United States and other parties
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to the GATT has been suspended for the period during which the
GATT is in effect.

In addition to its tariff schedules, the General Agreement contains
provisions paralleling certain articles of the Charter relating to ques-
tions of commercial policy and required to protect the concessions
it contains. In general, these provisions follow the wording of the
Geneva draft; they were amended by the parties to the GATT,
during 1948, to substitute the Havana articles relating to internal
taxes and regulations, antidumping and countervailing duties, and
exceptions for economic development, customs unions, and non-
discrimination in the administration of quota systems. The other
Geneva articles are to be superseded by the comparable articles of
the Havana Charter when that document enters into force. Until
then, it is unlikely that the instruments of acceptance required to
bring the GATT itself formally into force will be deposited. In the
meantime, under the Protocol, its general provisions are to be made
effective only to the extent not inconsistent with existing legislation.
Provisions inconsistent with the laws of the United States will not
become effective until Congress acts.

As envisaged by the two documents, the relations between the
GATT and the Charter will be close. The commitment to negotiate,
contained in the Charter, is to be enforced by the parties to the
GATT and the results of such negotiations are to be embodied in
the GATT. Enforcement of the general rules of commercial policy,
however, will be taken over, on its establishment, by the ITO. In
the meantime, this task is to be performed by the parties to the
GATT.

Despite this close relationship, the two documents are legally sepa-
rate. If the Charter should not be adopted, the GATT might be
amended and maintained. In further negotiations, other countries
might be brought within its scope. But the rules of commercial policy
would not be rapidly extended, the problems of employment, eco-
nomic development, international investment, restrictive business
practices, and intergovernmental commodity agreements would not
be covered, and the ITO would not be brought to life. If these
things are to be accomplished, the Charter must be ratified.



CHAPTER 7

INVISIBLE TARIFFS

IMPORTS may be restricted by methods that are direct and open,
such as tariffs and quotas. They may also be restricted by indirection
through internal taxes that are imposed at higher rates on imported
than on domestic goods, through regulations that make it more diffi-
cult to sell imported than domestic goods, or through laws that re-
quire the mixture of domestic with imported raw materials in the
production of manufactured goods. And they may be restricted by
concealment through the methods that are employed in the adminis-
tration of tariff laws.

The duty that must be paid on an imported product may be raised
by shifting the product from a classification that bears a lower rate
to one that bears a higher rate. Where the amount of a duty depends
upon the value of a product, it may also be increased by employing
a method of valuation that will result in a higher value. Value may
be arbitrary or fictitious; it may be established either by pricing
imported goods or by pricing comparable domestic goods ; it may be
determined either at the point of exportation or at the point of im-
portation; it may be fixed at prices that apply to quantities smaller
than those actually imported; it may include taxes that the exporting
country imposes on goods when they are consumed at home but not
when they are sold abroad. The method of valuation may differ from
product to product and from time to time ; traders may thus find it
difficult to determine applicable amounts of duty; goods may be tied
up for long periods while their valuation is in dispute; trade is ac-
cordingly restrained. Values may be boosted in order to afford in-
creased protection against foreign competition; they may be raised
for the sole purpose of maximizing customs revenues; in either case,
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the outcome is the same: imports are subjected to restrictions that
are greater than those revealed by tariff rates.

Customs administration may interfere with trade in many other
ways. Goods in transit through a country may be required to pay
taxes that increase their cost ; their movement may be unreasonably
delayed. Anti-dumping duties may be imposed at levels higher than
would be necessary to offset dumping by foreign sellers. Customs
regulations may be so framed, by design or by accident, as to in-
crease the costs of importers and delay the entry of imported goods.
Incidental fees and charges may greatly exceed the value of the
services for which they are imposed. Unnecessary forms and docu-
ments may be required. Inconvenient and expensive methods of
applying marks of origin may be prescribed. Traders may be en-
tangled in red tape, subjected to rules that are changed without
prior notice, afforded no opportunity to consult with administrative
officials, and provided with no means of appealing from the decisions
that are handed down. The import trade may thus be rendered unat-
tractive and the volume of imports accordingly curtailed.

In any of these ways, negotiated reductions in tariff rates may, in
effect, be canceled and agreements that would otherwise have oper-
ated to expand trade may be set at nought. It is necessary, therefore,
to bring such indirect and hidden methods of restriction under inter-
national control. The Charter provides, accordingly, that these de-
vices will henceforth be governed by a common code of detailed
rules. Standing alone, these rules are so comprehensive and so im-
portant as to constitute an international convention in themselves.
In the context of the Charter, they are essential to the achievement
of its broader purposes.

INTERNAL TAXATION AND REGULATION

The Charter establishes the basic principle that internal taxes and
regulations should not be used as a method of providing protection
against foreign competition. Members of the ITO must not impose
heavier taxes on imported goods than on like domestic goods. They
must not subject the sale of imported goods to regulations more
burdensome than those applying to the sale of domestic goods. They
must not require domestic processors to use a fixed amount or pro-
portion of domestic raw materials (18).
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The exceptions to these rules are few in number and clear in pur-
pose. In conformity with the principle that import duties rather
than differential taxes should be employed to protect domestic indus-
tries, a duty may be substituted for the discriminatory element in
such a tax. Where such a substitution is prevented by the terms of a
trade agreement, the tax may be continued until the agreement is
modified ; then it must be displaced (18-3). None of the rules
applies to the governmental procurement of goods for public use or
prevents the payment of domestic subsidies (18-8). Mixing regu-
lations already in existence are allowed to stand (18-6). Playing
time on motion picture screens may be reserved for domestic
films (19).

Of these main exceptions, only the last two are important. Mixing
regulations are highly effective as a method of restricting trade. But
they are not as yet in wide use. The general rule laid down in the
Charter will prevent their extension. The exception will permit the
United States to maintain its requirement that manufacturers of
rubber products use synthetic substitutes along with imported crude
materials. The maintenance of synthetic production is essential to
our national security ; required use is believed to be the only way in
which this production can be insured. In this case, the exception for
existing mixing regulations would appear to be justifiable ; in others
it may be less so. In all cases, such regulations may not be made more
restrictive and they are subject to possible liberalization in the course
of trade negotiations. The Charter provides, further, that materials
imported for mixing may not be allocated among sources of supply.

It was argued by certain delegations at Havana that wartime sys-
tems of price control had been so administered as to discriminate
against producers of imported goods and it was therefore proposed
that the Charter establish a cost-plus rule for import price controls.
This proposal was rejected, but the Charter was amended to require
members imposing such controls to “take account of the interests of
exporting member countries with a view to avoiding to the fullest
practicable extent such prejudicial effects” (18-9).

MOTION PICTURES

It has been estimated that imported motion picture films have
been subjected to some seventeen different forms of discriminatory
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taxation and regulation by countries outside the United States.
Article 18 of the Charter will forbid discriminatory internal taxes
and Article 19 will outlaw all forms of internal quantitative discrimi-
nation but one. Thus members of the ITO will be permitted to
reserve a fixed share of playing time on domestic screens for films
produced domestically. This authorization is based upon a recogni-
tion of the fact that motion picture production is as much entitled
to protection against foreign competition as any other industry and
that such protection, in this case, cannot be provided effectively by
imposing duties on imported rolls of film. The screen quota, there-
fore, has been accepted as the counterpart of a tariff and every other
method of protection (except customs duties) has been banned.
The method of restriction, as in the case of tariffs, is thus made visible
and negotiable.

The height of a domestic screen quota is made subject to reduction
through trade negotiations. Playing time not included within such a
quota must be kept open to free competition; quotas are not to be
established for films produced abroad. The only exception to the
latter rule, though drafted in general terms, was designed to permit
Czechoslovakia to maintain an existing quota for Russian films
(19—c). This quota had never been filled and there was little pros-
pect that it could be filled.

The article concerning motion pictures is the only one in the
Charter which safeguards the export markets of a particular industry.
Since this country is by far the largest exporter of motion picture
films, its principal benefits will accrue to the United States. When
made effective, through ratification of the Charter, for all members
of the ITO, it should afford a sound foundation for the continued
operation of the American industry.

CUSTOMS ADMINISTRATION

Members of the ITO will work toward standardization of the
methods of valuation that are used where customs duties are related
to the value of imported goods. Pending the general adoption of such
standards, the Charter establishes certain principles of valuation. The
most important of these is the principle that value for customs pur-
poses should be actual rather than arbitrary or fictitious and should
be ascertained by pricing imported rather than domestic goods. The
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precise definition of actual value is to be worked out in the future
by the ITO; as a general principle, however, such value is to be
taken as the price at which goods, either in the quantities contained
in a particular shipment or in those customarily imported, are sold,
under fully competitive conditions, in the ordinary course of trade.
Taxes which exporting countries impose on internal consumption but
not on exports are not to be included in customs valuations by im-
porting countries. Where prices expressed in the currency of one
country must be converted into that of another, the Charter pre-
scribes the methods of conversion that shall be used. Each member of
the ITO will undertake to give effect to these principles at the earliest
practicable date. Upon the request of any other member, it will re-
view the operation of its laws and regulations for fixing customs
values. The Organization may formulate and recommend suitable
methods of valuation and may request its members to report upon
their progress toward conformity with the Charter’s principles. It is
recognized, finally, that methods of valuation should be stable and
should be given sufficient publicity to enable traders to estimate the
values on which duties are based (35).

Freedom of transit is assured for goods en route from one country
to another across the territory of a third. Such traffic is to be
permitted to move on the most convenient routes. It may not be bur-
dened by customs or special transit duties, handicapped by unreason-
able charges or regulations, or impeded by unnecessary delays. Dis-
crimination based upon the ownership, origin, or destination of goods
in transit or upon the ownership or national flag of carriers is
banned (33). The principle of freedom of transit has particular sig-
nificance for land-locked countries and, in the interest of such coun-
tries, members are further required to cooperate in simplifying regu-
lations affecting traffic in transit and in assuring the equitable use of
facilities required for such traffic (33-6). In addition te assuring
freedom of transit through third countries, the Charter also forbids
importing countries to discriminate against goods that have passed
through a third country. But there is one exception to this rule: in
accordance with the practice of certain countries of the British
Commonwealth, regulations denying preferential rates of duty to
goods that have not been shipped directly may be retained (33-7).

While condemning the practice of dumping, the Charter limits
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the conditions under which anti-dumping and countervailing duties
may be imposed and the extent to which they may be applied. It
lays down the rule that no such duties may be imposed unless the
dumping or subsidization involved is such as to cause or threaten
material injury to an existing industry or to retard materially the
establishment of a new industry. It prohibits the application of both
types of duty in the same case of dumping or subsidization. Such
duties are not to be imposed on the ground that taxes on domestic
consumption have not been applied to exported goods or to be used
to offset subsidies that are incidental to a price stabilization scheme,
such as that in use in Australia, which involves the exportation of
goods at prices that are sometimes higher and sometimes lower than
those prevailing in world markets. The Charter defines dumping,
prescribes a method of measuring the margin of dumping, and for-
bids members of the ITO to impose anti-dumping duties that exceed
this margin. It also forbids them to impose countervailing duties at
levels that are more than adequate to offset foreign bounties or
subsidies. The Charter thus establishes the principle that anti-dump-
ing and countervailing duties must be confined to the purpose of
offsetting predatory price cutting and may not be used to prevent
normal competition in international trade (34).

The Charter establishes the principles that customs formalities
should be minimized, documentation requirements simplified, and
incidental fees and charges reduced in number and limited to the
value of the services for which they are imposed. Members of
the ITO will undertake to give effect to these principles at the
earliest practicable date and to review the operation of existing
requirements upon request. The ITO may ask them to report upon
their progress toward this objective and may recommend measures
designed to simplify customs formalities and eliminate unnecéssary
customs requirements. The Charter condemns the use of tariff classi-
fications based upon place names as a means of discriminating
against the goods of any member country (36).

Where regulations that require the marking of imported goods are
unnecessary, they will be dropped. Where they are retained, they
must not prescribe methods of marking that would damage imported
products, reduce their value, or increase their cost. They must
permit compliance at a time and in a manner that involves the least
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possible interference with the flow of trade. They must not be so
applied as to discriminate among exporting countries. And they
must not impose unreasonable penalties for failure to comply. Mem-
bers will cooperate in protecting geographic trade names by prevent-
ing misrepresentation through deceptive labelling (37). This is
already done, under the rules of the Federal Trade Commission, in
the United States.

The Charter exempts from its provisions regulations adopted to
protect human, animal, or plant life or health, in so far as they are
necessary for this purpose. But it forbids the use of such measures
“in a manner which would constitute a means of arbitrary or unjus-
tifiable discrimination between Member countries . . . or a dis-
guised restriction on international trade . . .” (45-1). Here, as in
the case of other measures affecting imports, each member must
“accord sympathetic consideration to . . . such representations as
may be made by any other Member” with respect to its regulations
and must “afford adequate opportunity for consultation” where
differences arise (41).

The Charter requires the prompt publication of all agreements,
laws, administrative regulations, general rulings, and judicial deci-
sions affecting international trade. It forbids the enforcement of new
or increased restrictions before they have been made public. It re-
quires the provision of suitable facilities for consultation with ad-
ministrative authorities. It further requires the maintenance or in-
stitution of independent tribunals or procedures for the review and
possible modification of administrative decisions relating to customs
matters (38). Traders are thus assured of access to essential infor-
mation and protection against arbitrary action.

Members must publish and report periodically to the ITO statis-
tics of exports, imports, subsidy payments, and customs revenues.
The Organization will collect, analyze, and publish trade statistics
and may recommend methods by which such statistics may be im-
proved. It may also make studies and recommendations concerning
the possible standardization of tariff classifications and the adoption

of common nomenclatures, terms, and forms used in international
trade (39).



CHAPTER 8

QUANTITATIVE RESTRICTIONS

Tue Charter does not condemn tariffs in principle; it permits old
duties to be increased and new duties to be imposed; it calls only
for the reduction, on a selective basis, of duties that may be too high.
The Charter condemns quantitative restrictions; it permits their em-
ployment, of necessity, under specified conditions, but only on suffer-
ance and as an exception to the general rules of policy. If domestic
production is to be protected, the tariff as a method of restriction is
to be preferred.

Tariffs permit the volume of trade to grow as costs and prices fall
abroad and income and demand increase at home. They permit
prices and production within each country to adapt themselves to
the changing conditions of the world economy. They permit the
direction of trade to shift with changes in comparative efficiency.
They can be so devised and administered as to accord equal treat-
ment to all other states. They leave the guidance of trade to private
business, uninfluenced by considerations of international politics.
Tariffs are the most liberal method that has been devised for the
purpose of restricting trade. They are consistent with multilateralism,
non-discrimination, and the preservation of private enterprise.

Quantitative restrictions, by contrast, impose rigid limits on the
volume of trade. They insulate domestic prices and production
against the changing requirements of the world economy. They
freeze trade into established channels. They are likely to be discrimi-
natory in purpose and effect. They give the guidance of trade to
public officials; they cannot be divorced from politics. They require
public allocation of imports and exports among private traders and
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necessitate increasing regulation of domestic business. Quantitative
restrictions are among the most effective methods that have been
devised for the purpose of restricting trade. They make for bilateral-
ism, discrimination, and the regimentation of private enterprise.

These were the major reasons, but not the only ones, for bringing
quota systems under international control. Where a country is a
party to a trade agreement, its freedom to impose quotas on imports
of products covered in the agreement must be limited if the conces-
sions made in its tariff are not to be nullified. Where a country is a
member of the International Monetary Fund, its freedom to impose
quotas on any imports must be limited if the rules adopted by the
Fund to regulate the use of exchange controls are not to be evaded.
As suggested in the American Proposals, however, the scope of the
provisions contained in the Charter is broader than would be re-
quired for either of these purposes. The rules that govern the use of
quota systems apply to all the imports and to all the exports of all
the members of the ITO. It is because they are undesirable in them-
selves that such systems are to be controlled.

Quantitative restrictions present the major issue of commercial
policy. Tariffs are thought to be old-fashioned; exchange controls
are governed by the IMF; quota systems are the most effective
method of protection that remains. Nations all over the world are
experienced in their use. If uncontrolled, they promise to become
universal and permanent. Freedom to employ them is not readily to
be surrendered. The proposal that this freedom be limited evoked a
debate that went on for many months. The toughest problem in the
trade negotiations came to be known by its initials: Q.R. It would
not be inaccurate to describe the meetings at London, Geneva, and
Havana as the United Nations Conferences on Q.R.

THE NEGOTIATIONS ON Q.R.

It was proposed in the Suggested Charter, prepared by the United
States, that members of the ITO adopt a general rule forbidding the
use of Q.R. It was recognized that exceptions to this rule would be
required to permit the use of quotas to support domestic agricultural
programs, to safeguard balances of payments, and to meet certain
problems that were less important or temporary in character. Where
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Q.R. was to be permitted under these exceptions, it was proposed
that a general rule be adopted to forbid discrimination in its use.
Here, too, it was recognized that certain exceptions, paralleling those
contained in the Articles of Agreement of the IMF, would be re-
quired. In both cases, the exceptions were so drafted as to limit their
scope and provide safeguards against abuse. To prevent the use of
exchange controls to evade the rules of the ITO and the use of Q.R.
to evade the rules of the IMF, it was proposed, finally, that the two
agencies should pursue a common policy.

These proposals would not have committed nations completely to
eliminate Q.R. It was recognized that such a commitment was un-
obtainable. Exceptions to the general rule were dictated not only by
political considerations, but also by economic necessity. Without
them, the rule could not have been accepted or, if it were accepted,
could not have been expected to work. The only choice that could
be made was between a situation in which any nation, at any time,
would have enjoyed complete freedom to impose Q.R. as extensively
and intensively as it chose and agreement on a general rule that
would condemn Q.R. in principle, confine it to those situations in
which it was unavoidable, limit its duration, and prevent its abuse.
The Suggested Charter chose the latter course.

This approach was accepted by the Preparatory Committee and
adopted by the Havana conference. The general rule forbidding Q.R.
was written into the Charter in the words proposed by the United
States: “No prohibitions or restrictions other than duties, taxes, or
other charges, whether made effective through quotas, import or
export licenses, or other measures, shall be instituted or maintained
by any Member on the importation of any product of any other
Member country or on the exportation or sale for export of any
product destined for any other Member country” (20-1).

Q.R. was thus condemned in principle. But repeated efforts were
made to widen the exceptions to the general rule. Most of these
efforts were defeated ; some of them ended in compromise. But com-
promise came slowly; its final terms were spelled out in elaborate
detail. Where exceptions were permitted they were hedged about
with conditions to be met, criteria to be satisfied, procedures to be fol-
lowed, and limitations to be observed. The ITO was given larger
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authority to determine the scope of such exceptions, to restrain their
application, and to control their duration. As such safeguards were
elaborated in successive drafts, the articles on Q.R. grew in length
and in complexity. The resulting text is formidable in appearance.
But it is through its very complications that Q.R. is to be subjected
to international scrutiny and control.

Most of the exceptions now permitted by the Charter are tech-
nical or transitory in character; they do not involve significant
departures from the general rule. Permission is given for export
restrictions designed to relieve critical shortages of foodstuffs and
other essential products (20-2), for those employed along with
domestic measures for the conservation of exhaustible natural re-
sources (45 viii), and for those imposed to check the exportation of
a raw material when the price of a finished product is controlled
(45 xi). Permission is given for export or import restrictions re-
quired to enforce the observance of standards for the classification or
grading of commodities (20-2), for those established under ap-
proved intergovernmental commodity agreements (45 ix) and agree-
ments for the conservation of fisheries resources and wildlife (45 x),
and for those needed, during the postwar transition period, to effect
an equitable distribution of products in short supply, to maintain
price controls, or to facilitate an orderly liquidation of government
surpluses and war industries (45b). Some of these exceptions will
disappear as the consequences of the war are overcome. The others
have a limited application ; they are likely to be used only in rare
instances.

Of greater importance are the three exceptions that remain. The
first, proposed by the United States, permits members to employ
Q.R. in the enforcement of domestic agricultural programs. The
second, required to meet the situation in western Europe, permits
members in balance-of-payments difficulties to impose quotas to pro-
tect their monetary reserves. The third, sought by all the undeveloped
countries, permits the use of such restrictions, where approved in
particular cases, or meeting specified criteria, for the protection of
infant industries. The first two of these exceptions are discussed in
the following sections of this chapter. The third is described in
Chapter 14.
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Q.R. TO ENFORCE AGRICULTURAL PROGRAMS

The exception for agriculture is necessitated by domestic programs
which support the prices of agricultural products by restricting the
quantities that may be produced or marketed. If such programs are
to be effective, imports must also be controlled. Otherwise, contrac-
tion of output and sales at home would be offset by an expansion of
imports from abroad. Prices would be held down; the program
would fail.

When it asked for this exception in its Suggested Charter, the
United States also proposed the inclusion of certain safeguards to
afford assurance that it would not be abused. At the Havana con-
ference, certain countries, particularly Peru and Mexico, urged the
delgtion of this escape. Their proposals were rejected; the safe-
guards were strengthened ; the exception was retained.

The Charter permits the use of Q.R. where it is required for the
enforcement of domestic production controls, marketing controls, or
surplus-disposal programs (20-2c). It lays down two conditions to
prevent abuse. First, imports and sales of the domestic product must
be restricted proportionately; Q.R. may not be employed to change
the relative positions of foreign and domestic producers in the domes-
tic market, that is, it may not be used for protective purposes. Sec-
ond, advance notice must be given to the ITO and to other members
of the quantities that may be imported and an opportunity for con-
sultation must be afforded to any member who may complain that
the cut in imports is deeper than the foregoing requirements would
permit. But the decision in such a case is to be made by the member
imposing Q.R.; it need not seek the prior approval of the ITO
(20-3). ‘

Q.R. TO PROTECT MONETARY RESERVES

The exception that permits a member to employ Q.R. when nec-
essary to safeguard its balance of international payments is a recog-
nition of the hard fact that nations, like individuals, cannot long
continue to buy things for which they cannot pay. If money is lack-
ing, purchases must be cut accordingly. If bankruptcy is to be
avoided, imports must be curtailed. It is not to protect producers
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from foreign competition, but to protect reserves of gold and hard
money from exhaustion that Q.R. is so widely used today. When
trade, over long periods, is seriously out of balance, its use is
unavoidable.

The articles that deal with the balance-of-payments problem are
among the longest in the Charter. They are long because interna-
tional exchange is a complicated business. The Articles of Agreement
of the IMF, relating solely to the financial aspects of the subject,
cover more than forty closely printed pages. And since the matters
dealt with in the two documents are so closely related, it was neces-
sary, in drafting the Charter, to adapt its provisions to the corre-
sponding regulations of the Fund. The balance-of-payments articles
of the Charter are long, too, because they seek to insure that Q.R.
will be confined to cases of financial stringency, that it will be admin-
istered in accordance with agreed rules, and that these rules will be
effectively enforced.

A member may employ Q.R., under these articles, only “to the
extent necessary to forestall the imminent threat of, or to stop, a
serious decline in its monetary reserves or, in the case of a Member
with very low monetary reserves, to achieve a reasonable rate of
increase in its reserves” (21-3a). In other words, it may not impose
quotas unless unrestricted imports would reduce its holdings of gold
and convertible currencies to levels inconsistent with continued finan-
cial stability. The existence of such a situation must be demonstrated
to the satisfaction both of the IMF and the ITO. If the IMF should
find that a decline in a member’s monetary reserves is not serious,
that such reserves are not low, or that a given rate of increase in
such reserves is not reasonable, or if the ITO should find, on the
basis of determinations made by the Fund, that the threat to such
reserves is not imminent, the exception would not apply and Q.R.
could not be imposed (24-2).

In some cases, imbalance in a nation’s trade may be attributable,
not to causes beyond its control, but to its domestic economic policies.
A nation might thus put itself into a position that would compel
both the IMF and the ITO to find that its monetary reserves were
seriously endangered. It might do so inadvertently or deliberately. In
neither case could the IMF or the ITO require it to adopt internal
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measures that would balance its external accounts. Domestic policies
remain within the sovereignty of member states; neither the IMF
nor the ITO is authorized to intervene. It is thus possible that mem-
bers may sometimes employ Q.R., even though they would be
able to correct the conditions that necessitate its use. In these
cases, as in others, however, rules are laid down to guard against
abuse.

A member imposing Q.R. must “pay due regard to the need for
restoring equilibrium in its balance of payments on a sound and last-
ing basis and to the desirability of assuring an economic employment
of productive resources” (21-4c¢). It may select imports for restric-
tion on grounds of relative essentiality, but it must “admit any
description of merchandise in minimum commercial quantities” and
it must “avoid unnecessary damage to the commercial or economic
interests of any other Member” (21-3¢). And, finally, it is required
progressively to relax and ultimately to eliminate its restrictions as
its financial condition improves (21-3b). Under this provision,
quotas should gradually be enlarged and eventually dropped. As the
work of reconstruction goes forward, as trade is brought back into
balance, and as currencies again become convertible, the spiral of
restrictionism should be reversed.

For the enforcement of these provisions, detailed procedures are
prescribed. A member considering the imposition of new restrictions
is required to consult with the ITO as to the nature of its difficul-
ties, alternative methods of correcting them, and the possible effects
of these methods on other members. A member maintaining or inten-
sifying existing restrictions may also be required to enter into such
consultation. In this way, some other solution of the problem may
be found.

Any member may complain that another member is employing
Q.R. in a manner inconsistent with the provisions of the Charter or
unnecessarily damaging to its trade. The ITO will then consider the
complaint and, if it is found to be justified, and if an amicable settle-
ment cannot be reached, will recommend the withdrawal or modifi-
cation of the restrictions in question. If this recommendation is not
followed, the Organization may authorize the complaining member
to impose upon the trade of the offending member higher tariffs,
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quotas, or other measures that the Charter would otherwise forbid.
In this way, an effective penalty is brought to bear.

In order to avoid the imposition of such a penalty, a member may
request the ITO to give prior approval to restrictions which it
desires to maintain or to impose or to a statement of the circum-
stances under which such restrictions may be imposed. The Organi-
zation may grant such approval, specifying the extent, degree, and
duration of the restrictions permitted. Thereafter, no other member
may successfully challenge the legitimacy of restrictions falling
within its scope (21-5).

Within two years of its institution, the ITO is required to call into
question all restrictions then in use. And whenever imbalance in
trade is such as to permit widespread and persistent use of the excep-
tion, it must initiate discussions directed toward agreement on other
measures through which balance may be restored (21-6).

NON-DISCRIMINATION IN Q.R.

Where members are permitted to impose Q.R., another general
rule requires that it be administered without discrimination among
other states. If quotas are applied to imports from one country, they
must be applied with equal severity to imports from all other coun-
tries. In so far as possible, each of them must be given the share of
trade that it would have if no restrictions were imposed.

To this end, if it is practicable to do so, the member employing
Q.R. must publish quotas stating the quantities of products that will
be admitted. If these quotas are allocated among countries, the allo-
cations must be fair. To insure their fairness, the member is prefer-
ably to reach an agreement with the other countries concerned.
Where this is impracticable, it may base its allocations on the distri-
bution of trade in an earlier period that is believed to be representa-
tive, taking due account of shifts in production and changes in rela-
tive efficiency. It must afford opportunities for consultation on such
matters to the ITO or to any of its members. If quotas are not pub-
lished, and importers are compelled to obtain licenses, such licenses
may not require that goods be imported from a particular country.
Full information must be given to other members, upon request, re-
garding the administration of any licensing system, the licenses
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granted over recent periods, and their distribution among supplying
countries (22).

Detailed as these rules may be, it is not to be expected that they
can assure equality of treatment. A country that administers a quota
system may discriminate in selecting the commodities that are to be
controlled, in classifying those commodities, in adopting a base period
to govern allocations, and in appraising the other factors that are
involved. Discrimination is not to be avoided unless members act in
good faith, living up to the spirit as well as the letter of the Charter’s
rules.

But even here exceptions are required. During the present period
of reconstruction, currencies throughout the world are inconvertible,
many countries find it difficult to make external payments, and many
countries therefore use Q.R. In such a situation, enforcement of the
rule of non-discrimination, instead of causing trade to expand, might
force it to contract. Country A, possessing a relatively small supply
of the hard currency of Country B and a relatively large supply of
the soft currency of Country C, and finding it necessary to fix a small
quota for imports from Country B, would be required to impose as
strict a limitation on its purchases from Country C. Even though its
supplies of the currency of Country C were ample, it would be un-
able to spend them for goods that Country C was ready to export.
Trade that otherwise might have taken place would thus be stopped.
If such a stoppage is to be prevented, Country A must be permitted
to accord a larger quota to Country C. In other words, it must be
permitted to discriminate.

But such discrimination has its dangers. It may be employed not
to preserve financial stability, but to obtain a preferential market
for a country’s trade. Country A, for instance, may grant a larger
quota to imports from Country C on the condition that it obtain a
larger quota for exports to Country C. In this way, trade between
the two countries may be balanced and each of them may secure
protection, within the market of the other, against the competition
of the outer world. Discrimination, though justified by financial
necessity, may thus divert trade from normal channels, establish

vested interests, and fasten bilateralism on the commerce of the
world.
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For these reasons, the framers of the Charter introduced another
exception and set up an additional series of safeguards: first, they
granted to such countries as might be permitted to use Q.R. to
avoid international bankruptcy the further permission to discriminate
in its administration; and second, they sought to insure that such
discrimination would be limited in scope and in duration and that
it would not be employed to obstruct the revival of multilateralism
in world trade. The negotiations through which these provisions
were fashioned were among the most protracted and the most bit-
terly contested at each of the conferences. Latitude for discrimina-
tion during the transition period was sought by the United King-
dom and by France. Rules to circumscribe discrimination were
urged by the United States. The resulting text is a compromise
between the views of these protagonists.

HOW DISCRIMINATION IS TO BE CONTROLLED

There are two methods by which permissible discrimination may
be kept within bounds. The first sets as a limit the practices in effect
on some base date. This has the advantage of being definite; it has
the disadvantage of affording greater latitude to some countries than
to others, even though their circumstances, at the moment, are the
same. The second method limits discrimination by requiring ad-
herence to fixed criteria. This has the advantage of treating all
countries alike, but acceptable criteria are by no means easy to
devise. The London draft of the Charter adopted the first method ;
the Geneva draft adopted the second. But at Havana neither could
muster general support. The base date in the London draft oper-
ated to impose on the United Kingdom limitations that were more
strict than those applied to the countries of western Europe. The
criteria in the Geneva draft proved to be more severe than the west-
tern Europeans could accept. This knot was cut, in the final com-
promise, by permitting the parties to the Geneva trade agreement
to elect between these two alternatives. Each of them must now
remain within the limits established either by a base date or by
fixed criteria. In the course of these negotiations, both alternatives
were revised in detail, new requirements were added, and the dura-
tion of the exception provided at Geneva was curtailed. The prose
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style of the resulting article leaves much to be desired. But through
its clumsy wording discrimination will be disciplined.

The exception that is now provided will come to an end, for
each country, at the expiration of its transition period under the
rules of the IMF. When this period has been terminated for
every member of the ITO, the article will become inoperative
(23-1f).

For most countries, the scope of discrimination permissible in the
administration of Q.R. will be that permitted in the administration
of exchange controls under the rules of the IMF; restrictions in
effect on the base date fixed by the Fund may thus be continued
and adapted to changing circumstances unless the Fund rules other-
wise (23-1b). Members may also continue and adapt restrictions
in use on March 1, 1948; this provision resulted from a dispute
between the Fund and France; it is not believed to have practical
significance (23-1c¢). Parties to the Geneva trade agrecment may
elect to be governed, instead, by the following criteria: (1) Dis-
crimination must be required to obtain additional imports. (2)
Prices paid for such imports must not be substantially above the
market level. (3) Any excess in such prices must be progressively
reduced. (4) Exports salable for hard money must not be con-
tractually committed through bilateral agreements with soft-money
countries. (5) The discrimination permitted must not cause un-
necessary damage to the commercial or economic interests of another
member (Annex K). Countries operating under either option are
required so to administer their controls as to promote the maximum
possible development of multilateral trade and the attainment of
balance in their international accounts (23-1c¢).

The rules governing most countries will be enforced, in effect,
by the IMF ; those governing the Geneva option will be enforced by
the ITO. Beginning in March 1950, the Organization will make
annual reports on all discriminatory restrictions still in force. Begin-
ning in March 1952, members must consult the IMF or the ITO
concerning the continued use of such restrictions; they must keep
any new restrictions within such limits as these bodies may pre-
scribe. Members electing the Geneva option must modify or dis-
continue any restriction that the ITO finds to be inconsistent with
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its rules and must abandon any or all discriminations when the ITO
finds that they are no longer required (23-1g,h).

Certain other exceptions must be mentioned. Some of them con-
form to the provisions of the Articles of Agreement of the IMF.
Members with a common quota in the Fund, such as a mother
country and its dependent colonies, may impose on outsiders Q.R.
that they do not apply among themselves. Until the end of 1951,
a member may discriminate in favor of another country whose
economy has been disrupted by the war (23-3). It may employ
import quotas whenever the IMF permits it to employ exchange
controls to ration scarce currencies. Another exception, temporary
in character, permits the United Kingdom to maintain preferential
quotas on four or five products pending their elimination by nego-
tiation or their replacement by tariff preferences (23-5). Another
enables a member so to control its exports as to obtain convertible
rather than inconvertible currencies (23—4). A final exception, un-
limited in duration, authorizes the ITO to grant a member permis-
sion temporarily to impose discriminatory restrictions on a small
part of its external trade (23-2). This provision, surviving the
Fund’s transition period, is designed to provide some flexibility for
dealing with cases that may arise in an emergency.

EXCHANGE CONTROLS AND THE IMF

Since Q.R. and exchange controls may be employed alternatively
to affect the flow of trade, it is important that the requirements
that govern these two devices should be laid down and administered
with such consistency that it will be impossible, by resorting to one
of them, to escape from the rules that govern the other. The Charter
therefore requires members of the Organization either to join the
IMF or to enter into a special exchange agreement, embodying
similar obligations, with the ITO (24-6). (The only exception to
this requirement applies to Liberia, which uses American dollars
and imposes no exchange controls.) The Charter further provides
that members shall not, by exchange action, frustrate the intent of
its rules governing Q.R. nor, by trade action, the intent of the
Articles of Agreement of the Fund (23-4). This does not prevent
them from imposing exchange controls permitted by the Fund or
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from employing Q.R. for the purpose of enforcing such controls
(23-3).

If the provisions of these articles are to be administered effec-
tively, there must be close cooperation between the IMF and the
ITO. The Charter accordingly envisages arrangements that will
enable the two agencies to pursue a coordinated policy. It directs
the Organization to consult the Fund with respect to all financial
questions arising in the course of its activities (241, 3). It requires
the Organization to accept the findings and determinations of the
Fund on the financial aspects of any case in which a decision must
be made (24-2).

The various consultations in which the IMF is expected to par-
ticipate may well lead to the adoption of corrective measures more
fundamental in character than exchange control or Q.R. Both of
thest devices are regarded as temporary expedients, designed to
cope with the imbalance encountered during a period of emer-
gency. If imbalance persists, however, recommendations calling for
adjustments in the values of currencies and in domestic economic
policies are likely to be made. Agreement on such measures should
curtail the tenure of Q.R.



CHAPTER 9

STATE TRADING

StaTES have not only regulated private trade; they have entered
into trade themselves, in many ways and for many purposes. In
some cases, purchases and sales are made by the state itself; in
others, they are made by public agencies; in still others, an exclusive
right to buy or sell abroad may be conferred upon a private enter-
prise. Foreign purchases and sales by governments are sometimes
incidental to the normal performance of public functions or to the
preservation of nationali security: governments buy equipment and
supplies for their departments and agencies; they accumulate stock-
piles of strategic materials; they dispose of surpluses remaining at
the end of a war. In many countries, state monopolies have long
served as sources of public revenue. More recently, states have re-
sorted to public purchasing as a means of reducing the cost of
certain imports. And where the economy of a country is collectivized,
foreign trade is conducted according to the requirements of a
central plan.

The economic characteristics of state-trading operations differ
from case to case. Governments may buy or sell in competition with
private traders and their share in the imports or exports of particular
commodities may be large or small. States may monopolize all
purchases or sales of particular commodities, leaving foreign trade
in other goods in private hands; the percentage of total trade that
is nationalized may be high or low. Where collectivism is complete,
however, everything that enters or leaves a country is bought or
sold by agencies of government. As the economic characteristics of
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state-trading operations differ, there are corresponding differences
in the problems which they present.

Where purchases are made for public use, governments will
usually favor domestic over foreign sources of supply. Aside from
this, unless such purchases form a large fraction of the imports of
a commodity, the issues presented by these operations are not likely
to be serious. Where purchases or sales are made, for any purpose,
in competition with private traders, the damage done to liberal
trading principles will probably be small. If the state cuts imports
by buying less or cuts exports by selling less, private traders can
increase them by buying or selling more. If it discriminates in favor
of one country against another, private traders can offset this dis-
crimination by doing less business with the first country and more
with the second. Where private trade is handicapped by regulations
and public trade supported by subsidies, such competition will be
curbed. But it is more likely that the state-trading enterprise will be
granted a complete monopoly. And it is here that the real problems
of policy arise.

STATE-TRADING MONOPOLIES

The Charter seeks to promote the expansion of imports and to
eliminate discrimination among sources of supply by requiring
governments to relax restraints on private trade. But this method
will prove ineffective in the case of any product that is purchased
by a state monopoly. Where trade is in private hands, imports will
grow as governments, in conformity with their commitments, reduce
tariffs, remove quotas, and abandon exchange controls. But where
trade is in public hands, these commitments will be meaningless.
Tariffs may be reduced, quotas removed, and exchange controls
abandoned, but the government may simply fail to buy. Where
trade is private, moreover, greater equality of treatment will be
afforded as governments fulfill their obligations to move away from
tariff preferences and discriminatory internal taxes, quotas, and
exchange controls. But where trade is public, these obligations, too,
will be meaningless. The state-trading agency, in the course of its
daily operations, can discriminate by buying more in one country
and less in another, paying more here and less there. If restriction
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and discrimination are intended, no elaborate apparatus of tariffs,
preferences, quotas, and exchange controls is required.

Discrimination, in fact, is not to be avoided. Wherever one large
buyer deals with many small sellers, the buyer will discriminate.
He will pay low prices where supplies are easily obtainable and
high prices where they are not. He will get more goods for less
money by buying, in each area, at the lowest price that sellers will
agree to take. The larger the volume of his purchases, the greater
will be his power to maximize his gain. And this is true, not only of
private enterprises, but also of agencies operated by the state.

The motive for discrimination may thus be economic rather than
political. Where trade is private, however, discrimination for eco-
nomic purposes is not practiced by governments; it is only dis-
crimination for political purposes that is required by public policy.
But where trade is public, whatever the motive for discrimination,
its practice is carried on by public agencies. It would be unreason-
able to forbid such agencies to discriminate, as do private enter-
prises, for economic gain. It is reasonable, in so far as discrimination
through the regulation of private trading is forbidden, to ask that
states, as traders, do not use their powers of discrimination to serve
political, rather than economic, ends. The principle is simple; its
application is difficult. In the case of public regulation of private
trade, discrimination is political if it occurs at all. In the case of
public trade, its character depends upon its motivation and motiva-
tion is not easy to discover or to prove.

Where domestic production is carried on by private enterprise
and imports are handled by a public agency, state trading may be
employed as a means of affording an artificial advantage to domestic
industry. If the state imports raw materials, it may sell them to
fabricators at a loss, thus enabling these concerns to undersell their
foreign competitors in the market for manufactured goods. If it
imports goods that are also produced at home, it may sell at prices
so high that domestic producers find it easy to compete. Such a
policy would be quite as effective as tariffs, quotas, or exchange
controls in curtailing the local market for foreign goods.

Where a state monopolizes the business of exporting a commodity,
there are similar effects. Its agreement to reduce export taxes and
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remove export quotas would have no meaning, for it could restrict
exports simply by failing to sell. Its agreement to avoid discrimina-
tion in the use of export controls could likewise be robbed of its
significance by favoring one country over another in making sales.
The influence that a state monopoly can exert upon world markets
will depend, of course, upon its relative importance as a supplier
of the goods concerned. If its sales are a small part of the total, it
can do little harm to the economies of other states. But if they bulk
large, it can sell at high prices where demand is strong and at low
prices where demand is weak, push prices up by withholding sup-
plies, and invade markets by selling at a loss. In these respects, the
state, as a seller, would behave as does any private monopolist.
Unlike a private monopolist, however, it might also employ dis-
criminatory pricing as a means of exerting political pressure, punish-
iné its enemies, or rewarding its friends.

Where all imports and all exports are in the hands of government,
as is the case in Russia, rules that are designed to expand trade and
insure equality of treatment on the part of other nations do not
apply. Purchases and sales can be expanded or contracted almost at
will ; they can be shifted from one market to another without warn-
ing; all decisions as to the volume and direction of trade become a
matter of public policy. As a method of obtaining economic advan-
tage, discrimination becomes inevitable; as a method of exerting
political pressure, it is always readily at hand. And more than this,
officials who buy and those who sell will not be strangers; where
there is power on one side of the market it will be used to force
advantageous terms on the other; collectivism thus makes for
bilateralism in international trade.

EXPANSION OF TRADE

These are the issues that faced the framers of the state-trading
provisions of the Charter. As a matter of logic, it must be recog-
nized that the fundamental problem is insoluble: complete col-
lectivism does not fit into the pattern of free markets and multi-
lateral trade. But state-trading operations, at least where they are
conducted on a more modest scale, can be brought under the gen-
eral principles of fair dealing in international commerce by subject-
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ing them to rules paralleling those that limit the freedom of states
to interfere with private trade. And this is what the Charter seeks
to do.

The rules that govern state trading apply to any trading enter-
prise that is established or maintained by the state, whether it is
located at home or abroad. They also apply to any private enter-
prise that has been granted exclusive trading privileges. They do not
apply to purchases for public use, if they are not made for commer-
cial resale or for use in the production of goods for sale; here fair
and equitable treatment is all that is required (29). The rules,
moreover, do not apply to the rotation or liquidation of stock piles
of strategic materials. In this case, each member of the ITO will
agree so to conduct these operations as to avoid serious disturbance
to world markets, to give advance notice of its intention to liquidate
its holdings and, upon request, to consult with other members as
to how such liquidation can be accomplished without serious injury
to their trade (32).

As is the case where trade is entirely private, the Charter requires
countries with state-trading monopolies to take part in negotiations
directed toward the reduction of barriers to trade. Countries in the
former group will fulfill their obligation by reducing the margin of
protection to domestic industry that is afforded by their tariffs. Those
in the latter group will fulfill it by reducing the margin of protection
that may be represented either by a customs duty or by the markup
that they add to the cost of imported goods in determining their
resale price. Just as any other member of the ITO must publish its
maximum import duties, a state monopolizing the imports of a
commodity must declare the maximum protective margin afforded
by its markup over costs. And such a member must negotiate the
height of the protection provided by the markup just as other mem-
bers negotiate the height of a duty. As defined in the Charter, a duty
and a markup imposed by a state-trading country are identical in
amount; agreement to reduce either one will require a correspond-
ing reduction in the other and therefore in the price at which pro-
tected goods are sold. In this matter, the formal obligations assumed
by both groups of countries will be the same (31).

When a country where trade is private has reduced its tariff and
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abandoned other methods of restriction, the only limit to the quan-
tity of imports will be the amount that domestic consumers will
choose to take at the resulting price. But in a country where trade
is public, barriers might be reduced and imports not increased. The
Charter therefore provides that the obligations assumed in the two
cases shall be equivalent not only in character but also in effect.
At the price resulting from the established markup, the state-
trading country must “import and offer for sale such quantities of
the product as will be sufficient to satisfy the full domestic demand.”
But this obligation is seriously qualified: the principle is limited to
cases where it “can be effectively applied” and account must be
taken of domestic rationing (31-5).

In some cases, the method of negotiating a markup may prove to
be impracticable. Where an imported material is further processed
or ‘where it is mixed with other materials, as is tobacco, it may not
be possible to determine the margin between cost and selling price.
In such cases and in others, where the parties prefer it, negotiations
may be directed toward any other arrangement, consistent with the
provisions of the Charter, that is mutually satisfactory (31-2b).
Although the nature of such negotiations is not specified, they might,
for instance, place a limit on the amount by which prices paid to
domestic producers could exceed those paid for competing foreign
goods. Or they might result in a guarantee to import a certain quan-
tity of some commodity without discrimination among sources of
supply.

The provisions relating to the expansion of exports by a state
monopoly are similarly flexible. Here negotiations must be directed
toward “arrangements designed to limit or reduce any protection
that might be afforded through the operation of the monopoly to
domestic users of the monopolized product, or designed to assure
exports of the monopolized product in adequate quantities at reason-
able prices” (31-1b).

NON-DISCRIMINATION

The parallelism between the provisions of the Charter that apply
to public regulation of private trade and those that apply to the
conduct of public trade is evident also in an article that brings state
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trading under the general rule of non-discrimination. Here it is pro-
vided that each state-fostered enterprise, when it buys or sells
abroad, shall “act in a manner consistent with the general principles
of non-discriminatory treatment prescribed in this Charter for gov-
ernmental measures affecting imports or exports by private traders.”
In order to prevent evasion of this requirement by agencies whose
policies are said to be autonomous, the obligation to insure such
conformity is placed upon the state itself. And members are also
forbidden to prevent conformity on the part of private enterprise.

State traders will be held to have operated in accordance with
the general principles of non-discrimination if they follow two rules.
First, they must buy or sell abroad “solely in accordance with com-
mercial considerations, including price, quality, availability, mar-
ketability, transportation, and other conditions of purchase or sale.”
And second, they must “afford the enterprises of the other Member
countries adequate opportunity, in accordance with customary
business practice, to compete for participation in such purchases or
sales” (29). These rules, it should be noted, will not prevent dis-
crimination on purely economic grounds, since such commercial
considerations as price, availability, and marketability may well jus-
tify a pattern of purchases or sales in which one country is favored
over another. And opportunity to compete does not insure that all
purchases and all sales will be made on the same terms. But the rules,
in so far as they are observed, should afford some assurance that dis-
crimination will not be practiced on other than economic grounds.
And in this, again, the formal obligations that will be assumed by
private-enterprise countries and by state-trading countries are iden-
tical.

In the case of state-trading countries, however, it cannot be con-
tended that these obligations can be effectively enforced. The
Charter does require members to supply one another with whatever
information may be needed to permit a full and fair appraisal of
matters covered in direct consultations (41) and to provide the ITO
with such statistical information as it may deem necessary to enable
it to fulfill its functions (39-5). But the information that is pro-
vided on state-trading operations is unlikely to enable the Organi-
zation to determine with certainty, in any case, whether discrimina-
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tion is to be justified on economic grounds. Proof of violation would
require an analysis of cost accounts. The disclosure of such accounts
is not asked of private enterprises; it would doubtless be refused by
the directors of state-trading agencies. And even if cost accounts
were to be made available, they would be open to conflicting inter-
pretations; the motive for discrimination would continue to be a
matter of dispute. Where trade is conducted by governments, re-
liance for observance of the rules of non-discrimination must be
placed on their good faith.

TRADE WITH RUSSIA

Where all of a nation’s trade is handled by public agencies,
another nation can best obtain assurance that these agencies will
import more of its goods if the two governments conclude a bilateral
agréement under which the purchase of minimum quantities of these
goods is guaranteed. But such an agreement would permit and
might even compel discrimination against the exports of other coun-
tries. The only way in which imports could be assured without dis-
crimination would be through the conclusion of a multilateral agree-
ment in which the minimum quantities of goods to be purchased
from all sources would be guaranteed. This solution of the problem
of trade relations between free and collectivist economies was sug-
gested by the United States in its original Proposals. “Members
having a complete state monopoly of foreign trade,” said the Pro-
posals, “should undertake to purchase annually . . . products val-
ued at not less than an aggregate amount to be agreed upon. This
global purchase arrangement should be subject to periodic adjust-
ment in consultation with the Organization.”

When the Soviet Union failed to attend the London meeting of
the Preparatory Committee, consideration of this proposal was post-
poned. When it failed to appear at the Geneva meeting, the proposal
was dropped. Its value would have been questionable in any case.
A commitment that made no provision for the allocation of Rus-
sian purchases among the other participants to the negotiations
would afford no real insurance against discrimination. A global
commitment on a product-by-product basis would require the Soviet
Union to disclose to other nations the content of its economic plans;
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the Charter imposes no such obligation upon the private-enterprise
economies. A commitment as to the aggregate value of all imports
would give other countries no indication as to the market prospects
for particular goods. If it did not require Russia to buy more than
she had intended to buy, it would not operate to expand trade. If
it did require her to buy more than she wanted, it would be both
inequitable and unenforceable. When other nations reduce restric-
tions on imports, they create conditions under which more goods
may be purchased. But they do not guarantee that such purchases
will be made. The proposal was therefore abandoned without regret.

If the Soviet Union were to join the ITO, it could conceivably be
fitted into the pattern of multilateral trade negotiations under the
rules of the Charter as they stand. In bilateral discussions with the
principal suppliers of each of its imports, it could agree either to
reduce its markups and satisfy the demands of its consumers at the
resulting prices, or to purchase, from all sources, minimum quantities
of the goods concerned. And the principle of non-discrimination
would apply. The rules of the Charter governing state-trading
operations would be no weaker here than in any other case.

If a major part of the world’s trade were in the hands of govern-
ments, many of the rules laid down by the Charter would be un-
workable. A different approach toward the problems of interna-
tional trade relationships would be required. But the great bulk of
world trade is still in private hands; the problems presented by state
trading are more serious in their logical implications than in their
practical effects. If a definitive solution of these problems is sought,
the Charter does not contain it. But it does afford a legal basis for
requiring that they be submitted to international discussion as they
arise in practice. And it establishes a medium through which state-
trading policies can be kept under continuous review. Out of the
process of debate and the accumulation of decisions, it should be
possible to establish a body of precedents that will bring state trading
under increasingly effective control. In the absence of the ITO, no
mechanism to serve this purpose would exist.



CHAPTER 10

RESTRICTIVE BUSINESS PRACTICES

Berore the war there were few industrialized countries, outside of
the United States, in which the production and sale of manufactured
goods$ were effectively competitive. In Japan, where industrialism
had been imposed upon a feudal society, the control of industry was
in the hands of a few great families. In Germany, France, Italy, and
elsewhere on the continent of Europe, the control of major indus-
tries was concentrated in giant combines and the production and
distribution of manufactured goods were regimented by powerful
cartels. Through these agencies European business fixed prices and
terms of sale, divided productive activities, markets, and customers,
limited production, assigned quotas in output and sales, and en-
forced its regulations by the imposition of penalties. In Great Britain,
where the policy of freedom of trade had long impeded the progress
of cartelization by compelling British businessmen to meet the com-
petition of foreigners, the abandonment of that policy, following the
First World War, provoked a rapid transition to a predominantly
cartelized economy. British trade associations, on the eve of the
Second World War, were busily engaged in fixing prices, buying up
and retiring productive capacity, limiting output, assigning quotas,
pooling earnings, and using these pools to reward those who re-
stricted output and to penalize those who increased it.

The consequences of such cartelization are clear. By establishing
prices at levels that are calculated to cover the costs of their least
efficient members, cartels remove the incentive to introduce im-
provements and eliminate wastes. By assigning quotas on the basis
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of present capacity or past output, they freeze production to existing
locations and obstruct adjustments that might cut costs. In both of
these ways they operate to maintain capacity in idleness, to curtail
production, and to prevent consumption from reaching levels which
it might otherwise attain. Instead of facilitating economic progress,
they make for stagnation and decay.

These restraints within domestic markets have their counterparts
in the restrictions that producers have imposed on international
trade. In fact, the two are intimately related. For, unless high tariffs
and shipping costs prevent it, monopolistic arrangements in domestic
markets may be destroyed by competition from abroad. And, unless
domestic markets are effectively controlled, international monopoly
may be destroyed by competition at home.

The tightest form of control over world markets is that accom-
plished through the international combine. In this case, the holding
company device is commonly employed to bring under common
ownership and management a number of enterprises that have been
incorporated to operate in different countries. A looser form of
organization than the combine, the international cartel may be
equally effective in eliminating competition in world trade. Price-
fixing cartels have controlled the rates charged for international
services and pegged the prices of goods sold in world markets. Ter-
ritorial cartels have distributed exclusive sales areas among their
participants. Quota cartels have curtailed production and exports
and allocated output and export shares. Selling syndicates have
handled foreign orders, fixed prices, and apportioned sales. Patent
cartels have operated international patent pools, including in their
licenses provisions which have enforced a parcellation of the mar-
kets of the world.

Like the domestic cartel, the international cartel operates to bar
new enterprise, to obstruct technological improvement, to impair
productive efficiency, to check consumption, and thus to hold down
planes of living. Like the tariff, it operates to restrict trade. But,
unlike the tariff, it is set up by businessmen, without public repre-
sentation or responsibility, for private ends. It thus usurps the
authority of governments and delivers the determination of foreign
economic policy into private hands.
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The effort to expand trade by reducing tariffs and eliminating
quotas might well be defeated if no action were taken to prevent the
erection of private tariff and quota systems by international cartels.
The necessary action might either be taken through international
agreement or left to the initiative of individual states. But unilateral
action, even when taken by a government as powerful as that of the
United States, has its limitations. It cannot protect domestic con-
sumers against the consequences of cartel agreements in which
domestic producers do not participate. It cannot obtain evidence
concerning agreements made and administered abroad, even where
domestic producers do participate. And if it does succeed in break-
ing up a cartel that is sponsored or supported by other governments,
it may induce those governments, in one way or another, to retaliate.
If action against restrictive business practices in international trade
is to' be effective, it must be taken by many states in accordance
with a common understanding as to policy. If the tariff and quota
provisions of the Charter were not to be evaded, it was therefore
important that such an understanding be obtained.

APPROACHES TOWARD CARTEL POLICY

In its domestic market, the United States has adopted two con-
trasting policies in dealing with the problems of monopoly. In the
case of industries “affected with a public interest,” such as trans-
portation and public utilities, it has permitted monopolies and set
up administrative agencies to regulate their practices. In the case
of other industries, it has sought to preserve competition by forbid-
ding the establishment of monopolies and by breaking them up
where they exist; it has maintained machinery for the enforcement
of these measures and sought to induce compliance by providing for
the imposition of penalties. Where action in international markets
must be taken by an intergovernmental agency, it is impossible,
under present conditions of political organization, to follow either
of these policies.

The method of administrative regulation, even when applied to a
single enterprise operating in a local market, is always difficult and
often ineffective. Applied to many enterprises operating in world
markets, it would encounter problems of baffling complexity. To be
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effective, it would require powers that no nation is now prepared to
surrender to an intergovernmental agency. Such regulation, there-
fore, is not feasible either economically or politically.

The method of anti-trust is also unavailable. Even in the United
States, the meaning of “restraint of trade” has never been precise.
In international negotiations, agreement upon definitions of prac-
tices that would be held illegal by all countries under all circum-
stances is not to be obtained. Nations differ in economic develop-
ment and organization, in constitutional requirements, legal systems,
and administrative procedures, and in their traditional attitudes
toward competition and monopoly. Few of them have ever embraced
the American philosophy of anti-trust. None of them is prepared to
confer upon an intergovernmental agency the powers required to
break up existing cartels or to prevent new cartels from being
formed. Action to preserve competition in intcrnational trade must
be taken by individual governments. And it must rest upon the vol-
untary cooperation of national states.

If world trade is not to be restricted by private agreements, a
workable method of intergovernmental action must be found. Such
a method was suggested in the American Proposals and elaborated
in the draft of the Charter first prepared by the United States.
Under this plan, governments would agree to take action, individ-
ually and collectively, to curb restrictive business practices in inter-
national trade. They would also agree to the enumeration of certain
practices which might be held to be restrictive in their effects. These
practices would be judged, not by their form, but by their influence
on the volume of trade and industrial activity. Any member might
complain that the practices followed, under a particular agreement,
did, in fact, operate to restrict trade. The ITO would then investi-
gate the charge and, if it were substantiated, would recommend
remedial action to the governments concerned. A common policy
was thus established; an instrument was provided to aid in its
effectuation ; enforcement was left to member states.

ISSUES IN THE CARTEL NEGOTIATIONS

There was no opposition at London, Geneva, or Havana to
including in the Charter a chapter on restrictive business practices.



Restrictive Business Practices 107

There was acceptance, in general, of the American approach. But
there were sharp differences of opinion as to many of its details. On
individual issues, Canada frequently sought tighter provisions than
those proposed by the United States ; the United Kingdom, Belgium,
and the Netherlands usually sought looser ones. The undeveloped
countries, as consumers of cartelized goods and services, generally
gave their support to Canada and the United States. In some re-
spects the resulting chapter is weaker, in others stronger than that
contained in the original American draft.

One American proposal would have established a presumption as
to the restrictive effects of certain practices and imposed the burden
of proof on those accused of using them. It was argued, in opposition
to this proposal, that it would be both unfair and incompatible with
recognized principles of civil law to incorporate an a priori con-
demntation of such practices and it was insisted that reliance should
be placed on the development over time of a body of standards
growing out of specific findings of the ITO. This view prevailed
and the proposal was dropped.

The American text would have required members to “take action”
to carry out the recommendations made, in particular cases, by the
ITO. It was objected that this requirement would impose unequal
obligations on different governments. In the United States, for
instance, the government might “take action” by submitting evi-
dence to a grand jury or by seeking an injunction from a court.
Neither the grand jury nor the court, however, could be required to
accept the findings of the ITO. In certain other countries, on the
contrary, business is not protected by “due process of law”; govern-
ments have power to intervene directly in industry; a commitment
to “take action” would require them to carry out any recommenda-
tion that the ITO might make. It was agreed, accordingly, that
each member should take full account of the Organization’s specific
recommendations in determining what it should do to carry out its
general obligation in a particular case.

Under the American draft, private citizens or business entities
could have carried complaints directly to the ITO. In criticism of
this provision, it was said that governments cannot be asked to
answer to complaints made, not by other governments, but by their



108 A Charter for World Trade

nationals. In the present text it is therefore provided that govern-
ments must take responsibility for the filing of complaints.

In other respects, however, the American proposals were im-
proved upon. The Suggested Charter would have applied the pro-
cedure of complaint, investigation, and recommendation only to
practices that might be proven to be restrictive by their past effects.
It was pointed out that the procedure, if thus limited, might operate
to cure past abuses but could not be used to prevent future ones.
The text was therefore amended to permit the application of the
procedure not only to practices that have had restrictive effects, but
also to practices that are about to have such effects. Under the
present wording, a complaint may be lodged against a cartel agree-
ment as soon as it is made.

One of the points most vigorously disputed during the negotia-
tions was the application of the provisions of the chapter to state-
trading enterprises. Under the text adopted at London, a complaint
regarding restrictive practices involving several concerns could be
brought against both public and private commercial enterprises, but
complaints regarding the restrictive practices of a single concern
could be brought against private enterprises alone. At Geneva, pub-
lic enterprises were brought within the scope of the latter category of
complaints. At Havana, determined efforts were made by Mexico
and Argentina to exempt state enterprises from some or all of the
provisions of the chapter. These efforts, however, were unsuccessful ;
the coverage established at Geneva was retained.

Another controversy followed a proposal to extend the chapter’s
procedures to international transportation, communications, insur-
ance, and commercial-banking services. This move was supported
by many of the undeveloped countries and opposed by the principal
maritime powers. The opposing views of these two groups were
finally compromised by excluding from the chapter services that fall
within the jurisdiction of other intergovernmental organizations and
applying a simpler procedure in the case of any that may re-
main.

A final issue was raised by a British contention that, in any case
involving restrictive business practices, a member should be required
to exhaust the procedures of the chapter relating to such practices
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before it could ask the ITO to release it from obligations toward
another member on the ground that benefits promised it by that
member under the Charter had been nullified or impaired. Since
the nullification and impairment procedure is the means of applying
the only sanction provided for the enforcement of the Charter, this
contention threatened to weaken the whole structure by delaying its
use. Fortunately, it was rejected; if commitments are violated, the
procedure set up for the investigation of restrictive business practices
cannot be interposed.

CARTELS IN THE CHARTER

Each member of the ITO will agree to “take appropriate
measures . . . to prevent . . . business practices affecting inter-
national trade which restrain competition, limit access to markets,
or foster monopolistic control, whenever such practices have harmful
effects on the expansion of production or trade and interfere with
the achievement of any of the other objectives” of the Charter. This
commitment covers practices, within the member’s jurisdiction, en-
gaged in by one or more private or public commercial enterprises
whenever such enterprises, individually or collectively, “possess effec-
tive control of trade among a number of countries in one or more
products.” It does not apply to practices outside the member’s juris-
diction or to those confined to local markets; it does not apply to the
practices of competitive enterprise ; it is concerned with the problem
of monopoly in international trade (46-1, 2).

To make this policy effective, two procedures are provided.
Members affected by restrictive business practices carried on by
enterprises located in other countries may ask the ITO to arrange
for consultation with such countries in order that the situation may
be remedied (47). Alternatively, or as a further resort, a member
may submit a written complaint directly to the ITO. If a preliminary
screening indicates that the complaint may have substance, the
Organization will investigate. In such an investigation, it will collect
further information from member governments and may hold
hearings at which representatives of governments, business entities,
and private citizens will be given an opportunity to appear. The
Organization will then make a finding as to whether the practices
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in question have had, or are about to have, harmful effects. If such
effects are found, the ITO will notify all member governments, call
upon them to take appropriate measures to prevent the continuance
or recurrence of the practices, and, at its discretion, may recom-
mend specific remedies. The Organization will publish the record
of the case and, from time to time, report upon the action taken by
member states. Where the practices of a single public enterprise are
questioned, an attempt must be made to correct the situation
through consultation before a complaint is formally submitted to
the ITO (48).

The Charter enumerates the specific practices that will be subject
to complaint. These include such practices as fixing prices or terms
of purchase or sale; discriminating against particular enterprises or
excluding them from markets; allocating markets, production, cus-
tomers, sales, or purchases; curtailing output or fixing production
quotas; agreeing to prevent the development or application of tech-
nology; and extending the use of rights acquired under patents,
trade marks, and copyrights to products or activities which are not
within the scope of such grants. This list is comprehensive ; it can-
not be extended without a two-thirds vote of the Organization’s
membership (46-3).

Two of the items in the list require further comment. Alleged
suppression of technology is not to be investigated unless a conspiracy
among potential competitors is involved. The practice is so described
as to exclude deferment of application by a single enterprise. The
ITO, moreover, is given no authority to pass upon the legal scope
of patents, trade-marks, or copyrights. This determination, under
the present wording, must be made under the laws of the countries
that have made the grants. Both of these provisions were clarified at
Geneva in response to suggestions made in hearings before the
United States Senate Committee on Finance.

Each member of the ITO will be required to “take all possible
measures, by legislation or otherwise,” to carry out its general obliga-
tion to suppress restrictive business practices. It need not accept spe-
cific recommendations made in particular cases by the ITO. But it
must take such recommendations into full account in determining,
“in accordance with its constitution or system of law and economic
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organization,” what action it will take. If a member does not take
wne recommended action in a particular case, it must explain its
inaction to the ITO and discuss the matter further if the Organiza-
tion so requests (50).

This, in its major outline, is the method proposed to curb restric-
tive business practices. The Charter also provides that its procedures
shall not be employed to prevent a member government from en-
forcing its own laws against monopoly and restraint of trade (52).
In the case of international services, it requires members to afford
opportunities for direct consultation, instructs the ITO wherever
possible to refer complaints to other intergovernmental agencies,
and authorizes it, where no such agency exists, to make recommen-
dations and promote agreement on remedies (53). The Organiza-
tion is also empowered to conduct studies, make recommendations,
and arrange for conferences on all matters relating to restrictive
business practices in international trade (49).

CRITICISM AND APPRAISAL

Criticism of the chapter comes from two extremes. It is said, on
the one hand, that it goes too far, limiting the freedom of domestic
business to participate in foreign market-sharing schemes and sub-
jecting it to both international and national control. It is argued
that Americans cannot hope to sell in certain countries unless they
agree to accept the quotas offered and observe the terms laid down
by national cartels. It is feared that the Charter might be so inter-
preted as to circumscribe the activities of export trade associations
organized under the provisions of the Webb-Pomerene Act. And it
is contended that it is unfair to permit enforcement of the anti-trust
laws while a case is under investigation or where a clean bill of health
has been given by the ITO.

It is said, on the other hand, that the Charter does not go far
enough, since it merely creates a forum for international discussion
instead of outlawing cartels per se. It is pointed out that restrictive
practices are to be judged, not by their form, but by their effects;
that action on a case-by-case basis will be slow; that recommenda-
tions, in individual cases, will be passed upon, not by a judicial body,
but by political appointees representing member states; that these
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recommendations may be ignored; and that enforcement is left to
national governments.

The fears of the first group of critics appear to be unjustified. If
American exporters are satisfied with the terms accorded them by
cartels that operate exclusively within the market of another coun-
try, it is unlikely that their participation will give rise to a complaint.
If they are dissatisfied, however, the Charter affords means of taking
action to free external competition in such markets from control.
International agreements to divide up the world market, assigning
certain countries to each participant as its exclusive territory, will
certainly be condemned. But it cannot be contended that American
business must enter into such arrangements in order to sell abroad.
It is true that Webb-Pomerene associations are permitted to limit
competition among their members, but as long as they compete with
foreign sellers their activities should not be subject to complaint.
They have never been authorized by Congress to participate in inter-
national cartels. Such participation might well give rise both to prose-
cution under the anti-trust laws and to investigation by the ITO.
Its legality, under American legislation, is a matter for determina-
tion by the courts. Action under the Charter will not prevent the
United States from enforcing the Sherman Act. Here the Charter
is neutral: it does not amend the anti-trust laws; it does not inter-
pret them.

The criticisms of the second group are not to be denied. But more
is asked than is to be obtained. The Charter will not destroy monop-
oly in world markets overnight; the anti-trust laws have not
destroyed it in the United States in sixty years. Restrictive business
practices are to be judged by their effects; a rule of reason has gov-
erned the interpretation of the Sherman Act. Nations are not com-
mitted to take the action recommended in a given case; in the light
of past traditions and present policies, their general commitment is
stronger than anyone had reason to expect. Enforcement is left to
governments; this will be the case as long as sovereignty is retained
by national states.

The chapter marks the first approach toward international agree-
ment in this field. Viewed as a beginning, it has great significance.
The principle of competition in international markets is given formal
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recognition. A common policy toward monopoly is established.
Major commitments to action are taken. A forum is set up where
restrictive business practices can be questioned and condemned. An
instrument is fashioned through which corrective measures can be
devised. A process of education is set in motion. A method is pro-
vided for accumulating a body of knowledge and experience. A
foundation is laid for a structure of international common law to
govern business practices in foreign trade. For the effective enforce-
ment of its provisions, the pressure of world opinion must be brought
to bear.

The Committee on Cartels and Monopoly of the Twentieth Cen-
tury Fund closes its appraisal of the chapter with these words: “If
the United States rejects the Draft Charter, it will get, not a better
agreement, but a looser one, or perhaps no agreement at all. The
right course for the United States is to support the adoption of the

Charter, to adhere to it, and to try to improve it.” ¥
* Cartels or Competition? (New York, 1948), p. 424.



CHAPTER 11

INTERGOVERNMENTAL

COMMODITY AGREEMENTS

IN THE case of manufactured goods, the Charter condemns the
adoption, by private or public enterprises, of measures that operate
to restrain international trade. In the case of primary commodities,
under certain circumstances, it permits the adoption, through inter-
governmental agreement, of measures that may have the same effect.
The policies proposed in these two cases are obviously inconsistent.
It should be noted, however, that a similar inconsistency has char-
acterized the policies pursued, in its domestic market, by the United
States. In manufacturing, restraint of trade has been forbidden by
the Sherman Act. In agriculture, prices have been supported by
Congressional enactment, and curtailment of production and mar-
keting has been encouraged or required. Differential treatment of
primary and fabricated products involves no innovation in public
policy.

This differentiation is to be attributed, in large measure, to the
peculiar conditions that characterize the production and sale of cer-
tain primary commodities. Income, in agriculture, and in mining,
fluctuates more violently than in other industries. In agriculture this
fluctuation is caused by a wide and rapid swing in prices; in mining,
more often, by a pronounced expansion and contraction in output.
In both fields, demand is relatively inelastic; it does not grow as
prices fall. In agriculture, supply also is relatively inelastic ; farmers
keep on producing when prices fall. As a result, price acts clumsily
in regulating agricultural output and production responds slowly to

114



Intergovernmental Commodity Agreements 115

changes in demand. Surpluses may thus accumulate, prices may be
depressed, and large numbers of small producers may suffer serious
hardship over long periods of time. In mining, on the other hand,
production is often carried on in isolated regions where alternative
opportunities for employment are not at hand. Contraction of output
may thus result in widespread and persisting unemployment among
workers in such communities.

In both of these cases, pressure will be brought to bear on national
governments. And these governments will respond by adopting
measures that are designed, in one way or another, to afford relief.
Such measures, in the United States and in other countries, have
restrained competition and regulated trade. But this is not their only
consequence. World markets are affected and international relations
are involved. When nations attempt to aid domestic producers by
curtailing imports or forcing exports, the effects of these measures
are felt abroad. Foreign producers suffer, resentment is created, and
retaliation is likely to occur. As nationalistic measures grow in scope
and in intensity, the volume of world trade is certain to decline. If a
freer trading system is to be established, international agreement on
commodity policy is required.

It would be futile to propose that nations agree to abandon all
efforts to assist producers of primary commodities. There is not the
remotest possibility that any nation would accept such a commit-
ment. Even in the United States it would run counter to established
policy. And in many another country the whole economy depends
upon the exportation of one or two crops or minerals. The question
that must be answered is not whether governments will act, but
how. If each of them pursues an independent policy, there is little
chance that multilateral trade can be restored. If all of them agree
upon a common policy, the hopes for multilateralism will revive.

APPROACHES TOWARD COMMODITY POLICY

Governments have attempted, in the past, to stabilize the incomes
of producers of primary commodities by entering into agreements
through which exports, imports, stocks, production, and prices in
world markets have been controlled. Under these agreements, ex-
ports and imports have been restricted through taxation, prohibi-
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tion, the imposition of quotas, and the requirement of licenses. Sub-
sidies have been paid and loans made to assist producers in with-
holding their supplies. Governments themselves have bought, stored,
and held commodities. Limitations have been imposed upon acre-
age sown, livestock kept, and minerals developed and, at a later
stage, upon crops gathered, livestock slaughtered, and mines worked.
In cases where production could not easily be curtailed, portions of
a crop have been destroyed. Under some agreements, prices have
thus been influenced indirectly. Under others, minimum prices have
been fixed.

Such agreements have been subject to serious abuse. Nominally
they have been devised for the purpose of stabilizing prices. But the
levels at which this stabilization has been attempted have almost
invariably been higher than those that could be justified by condi-
tions of demand and supply. Quotas have been allocated on the
basis of past performance rather than prospective efficiency. Pro-
duction has thus been frozen to uneconomic locations; high-cost
production has been kept in operation, low-cost production pre-
vented, and average costs increased. Little effort has been made to
enhance efficiency, to expand consumption, or to promote the diver-
sion of resources into more productive activities. In few cases have
importing countries been accorded a voice in the negotiation or
administration of an agreement or the interests of consumers taken
into account.

It has often been suggested that the abuses experienced under
commodity agreements could be avoided by setting up one or more
international agencies to stabilize prices by operating buffer stocks.
Under such a scheme, it is contended, violent short-run fluctuations
would be prevented and gradual long-run adjustments permitted to
occur. Trade and production could thus be freed from regulation
and resources shifted in response to changes in demand. The buffer-
stock agency would control the market by establishing a range of
prices, buying when they fell below the minimum and selling when
they rose above the maximum. Its own holdings would be kept small
by moving its range of prices to the proper point; the bulk of world
trade would be left in private hands. The agency would be estab-
lished with capital supplied by governments; it would finance its
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operations by private borrowing. In the long run, it. would just
break even; its profits and its losses, over time, would cancel out.

In theory, certainly, the plan is sound. In practice, however, it
may be doubted that it could be carried out. The buffer-stock agency
would be set up and controlled by governments; it would be subject
to political pressures; and these pressures would be directed toward
assuring producers the highest prices obtainable. Efforts would in-
evitably be made to set the minimum and maximum figures at levels
that would not be justified. Attempts to reduce these figures would
encounter determined resistance. The agency’s prices, in all prob-
ability, would be set too high. As a result, production would be
increased, consumption would be curtailed, and stocks would accum-
ulate. Carrying charges would mount; losses would be incurred.
From here on, the agency could avoid disaster in only one way. If it
were to unload its holdings, prices would fall disastrously. If it were
to destroy them or give them away, it would go bankrupt. But
gradual liquidation and continued solvency might be possible if
production were to be controlled. The scheme thus ends in promot-
ing the very policy that it was designed to prevent. And here, as
elsewhere, the consumer would bear the cost. This outcome might
be avoided if freedom from political pressure could be assured. But
such assurance is not to be obtained.

A third approach toward international commodity policy was
contained in the Proposals and the Suggested Charter issued by the
United States. This approach was designed to afford relief from the
distress occasioned by burdensome surpluses of agricultural products
and by widespread unemployment in isolated mining areas. It re-
quired that an attempt be made to remove such surpluses and to
restore employment by devising methods of expanding consumption
before consideration could be given to measures involving restriction
of output or trade. It envisaged the conclusion of intergovernmental
agreements for the regulation of trade in primary commodities. But
these agreements were to be permitted only as exceptions to the gen-
eral rules of commercial policy; they were to be limited in duration ;
and they were to differ radically in character from those that had
been concluded in the past.

Such agreements were to facilitate the adaptation of production



118 A Charter for World Trade

to changes in demand. They were to serve as a stopgap, affording a
measure of stability while this adaptation was under way. They were
to permit production to contract where costs were high and to ex-
pand where costs were low. They were to cushion the shock of read-
justment by providing a breathing period during which an orderly
reallocation of resources could take place. They were to safeguard
the interests of consumers by according to countries mainly inter-
ested in exports and to those mainly interested in imports an equal
voice. They were to be negotiated and administered with full pub-
licity.

These proposals were deliberately designed to prevent abuses of
the sort that had accompanied commodity agreements in the past.
They provided the foundation on which the sixth chapter of the
Charter has been built.

ISSUES IN THE COMMODITY NEGOTIATIONS

The first issue to present itself in the negotiations at the London
meeting was raised by the proposal that jurisdiction over agreements
affecting agricultural commodities should be given to the FAO.
If this proposal had been adopted, the policy applied in such cases
might have come to differ sharply from that adopted for other indus-
tries and agreements might have been promoted and administered
by an agency that had no responsibility for reducing barriers to trade.
The United States therefore insisted that a common policy should
govern agreements affecting all primary commodities and that this
policy should be subordinated to the broader purpose of restoring a
multilateral trading system by keeping such agreements within the
jurisdiction of the ITO. This view prevailed. The FAO was given
the right to participate, in an advisory capacity, in the negotiation
and administration of agreements affecting agricultural products.
Governments were invited, pending the adoption of the Charter, to
make sure that agreements already in existence conformed to the
recommended rules. And an interim committee was established by
the United Nations to give advice on such agreements and to make
periodic reports. One member of this committee represented the
FAO; its chairman represented the Preparatory Committee (and,
after the Havana conference, the Interim Committee) of the ITO.
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A second issue was raised at London by a British proposal to
exempt from the rules applying to restrictive agreements all plans
for the operation of buffer stocks. It was contended that such rules
should apply only to agreements that fixed prices directly and not
to those that operated to fix them indirectly through purchases and
sales. Agreements of the latter type, it was argued, are generally to
be preferred. In reply, it was pointed out that buffer-stock operations
are likely to be restrictive in their ultimate effects. And it was insisted
that safeguards are required. This difference was resolved by includ-
ing among the possible objectives of a commodity agreement the
moderation of pronounced fluctuations in price. But agreements
that involve the regulation of prices, even though the method of
regulation is indirect, remain subject to all of the limitations that are
prescribed.

THe principal problem at Geneva was that presented by agree-
ments adopted for purposes other than the prevention of hardship
resulting from burdensome surpluses and widespread unemploy-
ment. It was recognized that agreements might properly be em-
ployed for the conservation of natural resources and for the distribu-
tion of commodities in short supply. It was clear, too, that such
agreements might involve the restriction of production or trade. But
it was apparent that some of the rules devised to deal with situa-
tions of burdensome surplus and widespread unemployment did not
apply. It was also argued that agreements involving incidental regu-
lation of trade might not be restrictive in purpose or effect. It was
pointed out, for instance, that countries in the Northern and South-
ern hemispheres might agree that each would confine its exports of
an agricultural product to certain seasons of the year. But such an
agreement would not have the effect of controlling the volume of
exports as a whole. It was also suggested that agreements adopted
for the purpose of stimulating production in undeveloped areas
might include a precautionary provision for the later establishment
of a minimum price. But unless such a provision should come into
effect, no restriction would be involved. These points were met in a
reorganization of the chapter that was designed to apply to each type
of agreement, at each stage of its operation, the rules that would
properly be relevant. The resulting provisions are described below.
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Another issue was raised by attempts so to extend the terms of the
chapter as to permit the conclusion of agreements in the case of
manufactured goods. In the draft adopted at London, the ITO was
authorized to find, under exceptional circumstances, that such an
agreement was justified. At Geneva, this possible escape was
whittled down. Under the present draft, an agreement may be per-
mitted if a product does not fall “precisely” within the definition of
a primary commodity. But it must also satisfy numerous conditions
that will seldom be found to exist in the case of manufactured goods.
It was thought, however, that this wording might permit agreements
affecting certain marginal products, such as butter and cheese, which
come close to satisfying the definition but fail to do so “precisely,”
because they have been subjected to more than an initial stage of
processing.

Efforts were made by various Latin American countries at
Havana to obtain amendments exempting stabilization agreements
from the Charter’s rules, authorizing agreements with no consumer
representation, and establishing formulas for the determination of a
minimum price. Under one such formula, the price of a raw material
would be fixed at the highest figure that could be justified by the
price of the finished product in which it was used. Under another,
the prices of primary products would be set at figures high enough
to maintain purchasing power, in producing countries, at levels re-
quired to assure “proper” standards of living. Under a third, inter-
national parity would be provided by establishing a “fair relation-
ship” between the prices of primary commodities and manufactured
goods. Each of these proposals was defeated. No significant altera-
tions were made in the Geneva draft. In the Charter, as it stands
today, the fundamental principles proposed by the United States
have been retained.

COMMODITY AGREEMENTS IN THE CHARTER

The Charter recognizes that ‘“‘the conditions under which some
primary commodities are produced, exchanged, and consumed . . .
may, at times, necessitate special treatment of the international trade
in such commodities through intergovernmental agreement” (55).
For this purpose, it defines the term “primary commodity” to cover
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products which have undergone the processing required to prepare
them for sale and those which may be “so closely related, as regards
conditions of production or utilization,” that they must be included
in 2 common agreement (56). It exempts from its provisions, under
certain safeguards, conservation agreements relating to wild life and
fisheries (70d).

Commodity agreements may be employed for a variety of pur-
poses. At times when “adjustments between production and con-
sumption cannot be effected by normal market forces alone as
rapidly as circumstances require,” they may afford temporary relief
while nations make provision for “economic adjustments designed
to promote the expansion of consumption or a shift of resources and
manpower out of over-expanded industries into new and productive
occypations.” They may be used to achieve “a reasonable degree of
stability on the basis of such prices as are fair to consumers and
provide a reasonable return to producers, having regard to the
desirability of securing long-term equilibrium between the forces of
supply and demand.” They may be used to expand production, to
conserve natural resources, and to assure the equitable distribution
of a commodity that is in short supply (57).

The procedure that must be followed in negotiating an agreement
is prescribed in some detail. A member or another intergovernmental
organization may request the ITO to set up a study group to investi-
gate conditions affecting international trade in a primary commod-
ity. Such a group will report its findings to the Organization and to
its members. If, in its opinion, the situation requires such action, it
may recommend that a conference be called for the purpose of pre-
paring an intergovernmental commodity agreement (58). The ITO
will summon such a conference on the basis of this recommendation
and may do so at the request of members with important interests in
a commodity, at the instance of another intergovernmental organi-
zation, or upon its own initiative. Members of the ITO who wish
to do so and representatives of other intergovernmental organizations
may participate in the proceedings of study groups and commodity
conferences. Non-members may also be invited to attend (59). This
procedure must normally be followed in the negotiation of all agree-
ments save those relating to commodities in short supply. It is pro-
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vided, however, that members may enter into direct negotiations if
the procedure has been unreasonably delayed (61-6).

Certain requirements are established for all commodity agree-
ments, whether restrictive or not in purpose or effect. They must be
open initially to all members on equal terms. They must provide for
adequate participation by countries whose interest is in the importa-
tion or consumption of a commodity. They must accord fair treat-
ment to members who do not participate. Their negotiation and
administration must be given full publicity (60).

To govern restrictive agreements, called “commodity control
agreements,” additional requirements are laid down. Such agree-
ments are defined to include those which involve the regulation of
prices or involve the regulation of output, exports, or imports and
have the purpose or possible effect of restraining production or
trade (61-2). Agreements of this type must be confined to com-
modities whose production and sale are characterized by a number
of conditions that will be found to exist only in the case of certain
agricultural staples or in that of minerals produced in isolated com-
munities.

One or the other of two sets of conditions must be satisfied. In the
first case, small producers must account for a substantial portion of
the total output; a surplus must have developed or be expected to
develop; this surplus must be so burdensome as to cause or threaten
serious hardship; it must be impossible to prevent this hardship by
relying on the normal operation of market forces; and this impossi-
bility must be attributable to the fact that a substantial reduction in
price would not readily lead either to a significant increase in con-
sumption or to a significant decrease in production (62a). These
conditions can be fulfilled, at times, by certain agricultural com-
modities. In the second case, unemployment must have developed or
be expected to develop; this unemployment must be so widespread
as to cause or threaten serious hardship; it must be impossible to
prevent this hardship by relying on the normal operation of market
forces; this impossibility must be attributable to three facts: first, a
substantial reduction in price does not readily lead to a significant
increase in consumption ; second, it does lead to a decrease in pro-
duction and therefore in employment; and third, there are no alter-
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native opportunities for employment in the areas in which produc-
tion has been carried on (62b). These conditions can be fulfilled, at
times, by certain minerals produced in isolated communities. The
decision as to whether such conditions are satisfied in a particular
case is to be made either through a commodity conference or through
the ITO by general agreement among members substantially inter-
ested in the commodity concerned.

Members of the ITO are forbidden to enter into a commodity
control agreement unless these conditions are fulfilled. Such agree-
ments cannot be concluded or renewed for more than five years at a
time (65-1). They must give as many votes to countries interested
mainly in imports as to those interested mainly in exports. They
must assure the availability of adequate supplies at fair prices. They
must provide, where practicable, for measures designed to increase
consumption. They must permit production to expand in areas
where it can be carried on with the greatest economy. And countries
participating in such an agreement must formulate and adopt pro-
grams of internal economic adjustment designed to insure all prac-
ticable progress, during the life of the agreement, toward conditions
that will obviate the necessity for its renewal (63).

These rules do not apply to agreements to conserve natural re-
sources or to allocate commodities in short supply (70-2, 3). If an
agreement to expand production provides for the regulation of prices
at some time in the future, they will not apply until this provision
takes effect (61-5). In other cases, the classification into which an
agreement falls will be determined by the ITO. If it is found that
an agreement which may involve some incidental regulation of out-
put, exports, or imports is unlikely to restrain production or trade,
the ITO need not classify it as a commodity control agreement, but
it may still prescribe the rules to which it must conform (61-4).
The Organization may also permit an agreement to be concluded in
a case that does not fall “precisely” under the definition of a primary
comnrodity, but it may do so only in the unlikely event that all of
the conditions laid down for agricultural staples or minerals are
satisfied (56-3).

Detailed provision. is made for the administration of commodity
control agreements by separate commodity councils (64), for the
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periodic review of their operations by the ITO (65), and for the
settlement of disputes (66). If any agreement existing at the time
the Charter comes into force is found to be inconsistent with its rules,
it must be modified (68). And if the ITO should find, at any time,
that an agreement is not operating in accordance with these rules, it
must be terminated or revised (65-3).

CRITICISM AND APPRAISAL

This chapter, like the preceding one, has drawn fire both from the
right and from the left. Those who oppose all commodity agree-
ments believe that it compromises with evil ; that government car-
tels should be outlawed along with private cartels. Those who seek
the creation of large numbers of such agreements complain that its
requirements will make them too difficult to get. Between these two
positions, the chapter occupies a middle ground. It neither prohibits
commodity agreements nor promotes them. It attempts to prevent
abuses of the sorts that have arisen in the past. It seeks to establish
principles that are economically defensible and morally sound. It is
designed to safeguard the interests of consumers, to force adjustment
to changing conditions, and to facilitate the early restoration of free
markets. It marks the first approach toward agreement on inter-
national policy in this field.

How the chapter will operate in practice remains to be seen.
There is danger, of course, that lip service will be given to its prin-
ciples and means devised for the evasion of its rules. There can be
no assurance that members will fulfill their obligation to remove the
need for restrictive measures by promoting adjustments within their
own economies; such adjustments are distasteful ; to promote or even
to permit them requires more courage than governments have
normally possessed. There can be no assurance that the interests of
consumers will be represented effectively; countries that import a
commodity in large quantities may also produce it in smaller quanti-
ties at home; when they sit on commodity councils, the demands of
organized producers may well be more effective than those of unor-
ganized consumers in determining their votes. There can be no assur-
ance that commodity agreements will be limited, in fact, to those
cases in which they would be justified ; governments may agree that
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a burdensome surplus or widespread unemployment is threatened at
times when no such threat exists. There can be no assurance, finally,
that restrictive agreements will always be subject to the rules that
should apply; members of the ITO may decide, in particular cases,
that agreements providing for the regulation of production or trade
are not restrictive in purpose or in their possible effects.

The provisions of the chapter, in short, may be abused. But this
does not argue against the effort to give them effect. In the words
of the Committee on Cartels and Monopoly of the Twentieth Cen-
tury Fund: “The chapter will be what the members of the ITO
make it. Much depends on the United States. This country should
strongly support ITO in its attempt to regulate commodity agree-
ments and should do everything possible to strengthen its ma-
chinery.” *

One further observation is pertinent. Few agreements can be
expected to operate successfully and, consequently, few agreements
can even be negotiated unless they are acceptable to all those govern-
ments that have important interests, either as importers or as ex-
porters, in the commodity concerned. There are few, if any, commod-
ities in which such an interest is not possessed by the United States.
Where this country depends upon a few exporters for supplies, as it
has with rubber and with tin, it must seek protection from monopo-
listic prices in enforcement of the Charter’s rules. But where, as a
major importer, it buys from many exporters, it has the power to
break an agreement by refusing to cooperate in its enforcement.
And where, as a major exporter, it competes with other exporters,
it has the power to break an agreement by underselling the estab-
lished price. In such cases, therefore, it would be futile to conclude
an agreement unless the United States were willing to cooperate. In
this de facto power of veto, protection against abuse is virtually
complete.

* 0p. cit., pp. 449-450.



CHAPTER 12

SUBSIDIES

THE Charter does not forbid the use of subsidies for such purposes
as the promotion of economic development, the diversification of
industry, or the protection of national security. This method is to be
preferred, in general, to the employment of devices that operate to
restrict imports. Its cost is clear and taxation can distribute its bur-
den equitably among those who benefit.

Any subsidy that affects the ability of domestic producers to com-
pete with foreign producers, either at home or abroad, will exert an
influence on the flow of trade. This will be true whether the subsidy
is direct or indirect, whether it is open or concealed, and whether
it operates to reduce imports or to increase exports from the levels
that would otherwise obtain. The direct subsidization of exports,
however, is particularly likely to interfere with the maintenance of
good relations in international trade.

When a country subsidizes exports, it gives its own producers an
advantage over producers located in the countries where its goods
are sold and over those located elsewhere who also compete in these
markets. Its action is certain to be regarded as an unfair method of
competition and retaliation is likely to result. The countries in which
it sells may seek to exclude its goods by imposing countervailing du-
ties, by raising tariffs, or by establishing import quotas. The countries
with which it competes may attempt to maintain their position by
matching its subsidies or to better it by paying even higher ones. In
either case, the subsidization of exports will arouse resentment and
invite antagonistic policies.

Most nations resort to artificial measures of one kind or another
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in the interest of domestic producers of agricultural commodities.
The United States is no exception to the rule. If it chose to do so,
it could increase the incomes of farmers by paying subsidies that
would not affect the prices at which they sell. But it has chosen,
instead, to support these prices at levels above those prevailing in
the markets of the world. Such measures, of course, are inconsistent
with the philosophy of free markets and private enterprise. They
require that the domestic structure of prices and production be in-
sulated against changes that occur abroad and obstruct their adap-
tation to the shifting conditions of supply and demand. But they
represent an established policy of the United States. And, under this
policy, commodities that bring higher prices at home cannot be sold
abroad unless their exportation is subsidized. For this reason, the
provisions of the Charter that deal with subsidies are of particular
interest to the United States.

SUBSIDIES IN GENERAL

A member of the ITO who grants any subsidy that operates, di-
rectly or indirectly, to reduce imports or to increase exports must
inform the Organization concerning the character of the subsidy, its
extent, the reasons for its adoption, and its probable effects. If a
subsidy threatens to injure the trade of another member, the country
granting it may be called into consultation and must be prepared to
consider the possibility that it might be modified. But beyond this its
obligation does not go (25).

As a general rule, members undertake not to subsidize exports
after the Charter has been in force for two years, a period which
may be extended, upon request, by the ITO. Exemption of exports
from taxes imposed on the domestic consumption of a commodity is
not regarded as a subsidy. There are three exceptions to the general
rule. Where a non-member grants a subsidy, a member may grant
one to offset it (26). Where a member has a system of stabilizing
domestic prices under which, as in Australia, those prices not only
rise above but sometimes fall below the level at which it sells abroad,
and if it does not so operate this system as unduly to stimulate ex-
ports or to injure other members, it may continue to pay the inci-
dental subsidy. And finally, the wording adopted at Havana is so
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broad that it will probably permit any country to subsidize the ex-
portation of primary commodities (27).

SUBSIDIES FOR AGRICULTURAL EXPORTS

The occasion for subsidizing exports usually arises, not when de-
mand is large, supply small, and prices high, but when demand is
small, supply extremely large, and prices seriously depressed. In
these circumstances, it was suggested by the American Proposals,
members of the ITO, instead of competing in subsidization, should
seek relief through the negotiation of intergovernmental commodity
agreements. If, in a particular case, an agreement could not be
reached, or if an agreement should fail to accomplish the purposes
for which it was designed, then the rule against subsidizing exports
should be suspended until members decided that it should be reap-
plied.

This suggestion was incorporated in the London draft of the
Charter. But at Geneva it was substantially modified. If negotiations
directed toward the conclusion of a commodity agreement should
break down, or if such an agreement should end in failure, under
the provisions of the Geneva draft, a member might seek permission
to subsidize exports from the ITO. This permission would be
granted for a limited period and subject to specified conditions, if
the ITO should determine that the commodity to be subsidized was
in burdensome surplus, that the subsidy would not operate unduly
to stimulate exports, and that the interests of other members would
not be seriously prejudiced; otherwise, it would be refused. The
United States objected to this change on the ground that the require-
ment of prior approval for the direct subsidization of agricultural
exports was discriminatory. In the case of subsidies operating indi-
rectly to reduce imports or increase exports, as do those of many
other countries, no such approval was required. The position of the
American delegation on this issue was therefore reserved.

At the Havana conference, the tighter provisions of the Geneva
draft were accordingly relaxed. Under the present terms of the
Charter, members who are paying export subsidies must cooperate
in the negotiation of commodity agreements. And while such nego-
tiations are in progress, they cannot initiate or increase such sub-
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sidies. But if negotiations do not succeed or promise to succeed, or if
a commodity agreement is not thought to be appropriate, “any
Member which considers that its interests are seriously prejudiced”
by the rule against export subsidies will then be free to subsidize
(27). The requirement of prior approval is thus abandoned. And
the Havana Charter goes beyond the original American Proposals
by permitting the inauguration of new subsidies, under these condi-
tions, as well as the continuation of existing ones.

A FAIR SHARE OF THE MARKET

Export subsidies are a source of international irritation at any
time. But they are particularly so when they are employed for the
purpose of capturing an increasing share of the world’s trade. It
was accordingly suggested, in the American Proposals, that subsidi-
zation for this purpose should be banned. This suggestion was con-
sistent with American practice : the United States has used subsidies
to maintain its two-price system; it has not used them for the pur-
pose of increasing its sales abroad. The principle that the exportg
subsidized by any country should not exceed its fair share of the
world market was adopted by the Preparatory Committee and fur-
ther developed at the Havana conference. And at Havana it was
applied to all types of subsidies affecting trade.

A fair share of the market, according to the Proposals, would be
the share prevailing in a previous representative period. To this the
Preparatory Committee added the requirement that account be
taken of special factors influencing the volume of trade. In the
Havana Charter, these special factors are spelled out in more detail.
Under its terms, consideration is to be given, not only to the situa-
tion existing in a previous representative period, but also to the im-
portance of foreign trade in the commodity concerned to the country
granting the subsidy and to countries materially affected by it, and
to the desirability of expanding production in areas that are able to
satisfy world requirements most economically and effectively.

In the London and Geneva drafts of the Charter, the representa-
tive period was to be selected initially by the country paying the sub-
sidy, subject to consultation with other members at their request.
Under the Havana Charter, an equitable share of the market is to



130 A Charter for World Trade

be determined in the same way. But if consultation fails, within a
reasonable period of time, to result in an agreement, a final deter-
mination can be made by the ITO (28). The Havana conference
thus broadened the escape for subsidies on agricultural exports, ap-
plied a common principle to all types of subsidies affecting exports,
and, in case of disagreement as to the application of that principle,
provided for appeal and final settlement.

Unless there should be a radical change in American policy, it is
unlikely that our own determination as to the quantity of exports
to be subsidized would ever be called into question by other countries
or, if it were, that differences could not be settled without appealing
to the ITO. Here, as elsewhere, the Charter accommodates itself to
American agricultural policy. On this score, at least, it will be re-
jected by economic purists and accepted by political realists.



CHAPTER 13

INDUSTRIAL STABILIZATION

AND WORLD TRADE

THE first objective of domestic economic policy, in the more ad-
vanced countries, is thc achievement and maintenance of industrial
stability. The first objective of international economic policy, under
the Articles of Agreement of the International Monetary Fund and
the Charter of the ITO, is the achievement and maintenance of
greater freedom for world trade. These objectives may frequently
come into conflict. Nations may seek stability through economic
isolation. When hard times supervene, they are unlikely to rely upon
the slow processes of deflation for the reestablishment of equilib-
rium. Declining employment, wages, costs, prices and rates of inter-
est would eventually increase exports, reduce imports, and restore
the balance of trade. But these processes take time, inflict hardship,
and arouse political unrest. No government that wants to stay in
office will permit them to run their course. Nations accordingly will
undertake to maintain industrial activity, as foreign demand de-
clines, by increasing exports through currency depreciation and sub-
sidization and by curtailing imports through higher tariffs, quota
systems, and exchange controls.

There is no hope that a multilateral trading system can be main-
tained in the face of widespread and protracted unemployment.
Where the objectives of domestic stability and international freedom
come into conflict, the former will be given priority. If nations are
to take commitments to establish a freer trading system, this fact
must be recognized. It would be futile to insist that stability must
always give way to freedom. The best that can be hoped for is a
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workable compromise. Stability could provide a firm foundation
for freer trade. It should be sought; it cannot be guaranteed. Inter-
national action must therefore be directed toward providing assur-
ance that nations will cooperate in seeking stability through methods
that will preserve the greatest possible measure of freedom in world
trade.

Particular importance attaches, in the eyes of other countries, to
the instability that has characterized the American economy. Our
country is the center of the world’s industrial activity. When our
national output declines, our demand for imports falls more than
proportionately. From 1937 to 1938, our output fell 11 per cent,
our imports more than 36 per cent. Production, in other countries,
rises and falls in response to fluctuations in American demand.
When depression visits the United States, employment suffers all
around the world. In agreement to afford greater freedom of trade,
other nations therefore see the risk of greater instability. They con-
sequently insist that commitments as to trade policy must be accom-
panied by a commitment to maintain industrial activity. And they
are unwilling completety to surrender the possibility of recourse to
devices that might protect them against the migration of hard times.

It is for these reasons that policies affecting employment as well
as trade were included in the American Proposals, in the agenda of
the conferences at London, Geneva, and Havana and in the Charter
of the ITO. The two are inextricably intertwined.

ATTITUDES TOWARD “FULL EMPLOYMENT”

The approach toward this problem, both abroad and at home, is
highly charged with politics. Industrial stability, as the goal of pol-
icy, is given expression in the slogan of “full employment.” And by
this token the issues that are at stake, instead of being illuminated,
are obscured. There is no common understanding of the meaning
of the term. Opinions differ as to when employment is really “full.”
Attention comes to be directed toward the employment of labor
alone; the significance of other productive resources tends to be ig-
nored. Employment seems to be regarded as an end in itself, not as
a means to the production of useful goods and services. The impor-
tance of productive efficiency appears to be forgotten; the ultimate
objective of maximizing income and raising levels of living to be
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lost from sight. More light could be shed and less heat generated if
the slogan of “full employment” could be dropped. But it is too
deeply imbedded in popular psychology to be dislodged.

The identification of stabilization with “full employment” has
had an unfortunate consequence in the United States. There is an
apparent reluctance, among leaders of conservative opinion, to rec-
ognize that industrial stability must be a goal of policy or even to
acknowledge that depression and unemployment may recur. This
attitude arises from the fact that “full employment” has come to be
synonymous with make-work policies. But there is no reason to as-
sume that this is the only possible approach to the provision of sta-
bility. Production can be maintained and jobs provided by other
means. It is the part of wisdom, instead of denying their necessity,
to determine what those means shall be. The problem of instability is
not to be avoided. Prevention of depression, in our country, is bound
to be the purpose of any administration that desires to stay in power.

It is not only in the United States that “full employment” oper-
ates to close men’s minds. The assumption is too readily made
abroad that the instability inherent in multilateralism can be avoided
through bilateral deals. Bilateralism offers no such assurance of
stability. Where trade is confined to pairs of countries, one may still
suffer a recession ; its demand for the products of the other will ac-
cordingly be curtailed. Markets may be closed, moreover, at the
whim of governments and trade shifted from country to country in
the service of politics. In such a situation, vulnerability to depression,
instead of being moderated, is intensified. It is only in isolation that
avoidance of external influences can be complete. But stability, if
thus attained, may be purchased at the cost of a level of living that
is pitifully low. .

Trade policies advocated in the name of “full employment” may
be unwise. But they are deeply rooted in the politics of other nations
and they must be reckoned with.

THE APPROACH TOWARD EMPLOYMENT POLICY

Many of the participants in the trade discussions asserted that
greater emphasis should be given, in the Charter, to the objective of
industrial stability. But none of them proposed that stabilization be
sought through international action or that authority be delegated
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to the ITO or to any other international agency to supervise domes-
tic stabilization policies. A variety of such proposals might conceiv-
ably have been made. It might have been suggested, for instance,
that stability should be promoted by the exchange, on a reciprocal
basis, of minimum purchase guarantees, by the establishment of a
gigantic buffer-stock agency to deal in primary commodities, or by
the creation of a mammoth countercyclical international investment
fund. It might have been argued that booms could be checked and
slumps attenuated through the international coordination of domes-
tic fiscal and monetary policies, the centralization of authority for
the timing of national expenditures on public works, and the syn-
chronization of the credit operations of central banks. No such pro-
posals were actually made. Attention was directed, rather, toward
the provision of escape clauses that would enable nations to combat
unemployment by imposing restrictions on trade.

This objective was pursued in a variety of ways. According to
one proposal, a member threatened with unemployment might ask
the ITO to recommend measures by which employment might be
maintained; pending the solution of its problem, it should be free
to take any action it considered justified, even though inconsistent
with the Charter’s rules. Under a second proposal, one member
might complain that another had prevented it from maintaining
employment by falling into depression and permitting its demand
for imports to decline; if the complaint were found to be justified,
the complaining members might be released from concessions made
in a trade agreement with the member suffering the depression and
from obligations assumed toward it under the Charter. A third pro-
posal was based upon the argument that one country, if it were a
large factor in world trade, might exercise deflationary pressure on
others by buying too little from abroad and investing too little
abroad .in relation to its exports. Under its terms, each member
would commit itself, whenever receipts from exports exceeded pay-
ments for imports, to bring its accounts into balance by increasing its
foreign purchases and investing more abroad.

This commitment, of course, would be of significance only in
the case of a creditor country with a favorable balance of trade.
Under present circumstances, it would have placed complete re-
sponsibility for the maintenance of international equilibrium on the
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United States. It might well have required our government to take
on functions that most Americans prefer to leave in private hands.
If the commitment were not fulfilled, a member might complain
that its interests were adversely affected and might thereupon obtain
from the ITO a release from its obligations toward the guilty mem-
ber, that is, the United States.

None of these proposals was accepted; none of them appears in
the Charter as it stands. But they serve to illustrate the fact that it
was not the achievement of stability through international action
but the preservation of freedom to seek it through nationalistic
measures that was in mind.

EMPLOYMENT IN THE CHARTER

. The Charter recognizes the interrelationship of trade and stabili-
zation policies. The avoidance of unemployment, it says, “is not of
domestic concern alone, but is also a necessary condition for . . .
the expansion of international trade” (2-1). In undertaking to
maintain industrial activity, members “shall seek to avoid measures
which would have the effect of creating balance-of-payments diffi-
culties for other countries” (3-2). In undertaking to balance ex-
ternal payments and receipts, they shall have “due regard to the
desirability of employing methods which expand rather than con-
tract international trade” (4-2).

The objective of employment policy is expressed, in words taken
from the American Employment Act of 1946, as the provision of
“useful employment opportunities for those able and willing to
work.” In the London draft, the Charter appeared to seek work for
work’s sake, since it spoke only of the importance of employment
and demand. At Geneva, the emphasis was shifted by adding the
maintenance of “a large and steadily growing volume of produc-
tion” as an equal objective of policy. And the goal to be sought is
not said to be “full employment” alone, but employment that is
both “full and productive.” There is no endorsement, in this word-
ing, of a program of make-work.

The only commitment in the Charter with respect to the mainte-
nance of employment appears, in substance, in the words originally
proposed by the United States. Each member of the ITO must
“take action designed to achieve and maintain full and productive
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employment and large and steadily growing demand within its own
territory through measures appropriate to its political, economic,
and social institutions” (3-1). The commitment is not to assure
employment but only to take action designed to do so; the success
of such action is not guaranteed. Each member will act within its
own boundaries; avoidance of unemployment, says the Charter,
“must depend primarily on internal measures taken by individual
countries” (2-2). Each country may adopt such measures as it
deems to be appropriate to its institutions; no power is conferred
upon the ITO or on any of its members to question their propriety.

The functions of the Organization, in this field, are strictly lim-
ited. Tt is to facilitate the exchange of views among members. It is
to cooperate with the Economic and Social Council of the United
Nations and with other intergovernmental organizations in the col-
lection, analysis, and exchange of information on domestic employ-
ment problems, trends, and policies. It is to participate in such con-
sultations as they may arrange for the purpose of promoting em-
ployment and economic activity (5-1). The desirability of reducing
instability through concerted action is recognized, but it is clearly
indicated that this is a function of bodies other than the ITO, each
of them “acting within its respective sphere and consistently with
the terms and purposes of its basic instrument” (2-2). In the case
of an emergency, the Organization itself may “initiate consultations
among Members with a view to their taking appropriate measures
against the international spread of a decline in employment, produc-
tion, or demand” (5-2). Such measures, if agreed upon, would be
the subject of a new accord. The Charter itself contains no commit-
ment to international action and confers no new powers on any in-
ternational agency.

PROTECTION FROM EXTERNAL INFLUENCES

At the insistence, primarily, of Australia and the United King-
dom, recognition has been given in the Charter to the influence of
external factors upon the preservation of domestic stability. Mem-
bers of the ITO are asked to pursue policies that will make it easier
for other members to maintain employment. And the Organization
is instructed to recognize that members may need to raise barriers
against the migration of hard times.
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In the London draft of the Charter, it was asserted, in effect,
that a persisting excess of exports over imports in the trade of one
country might involve other countries in persistent balance-of-pay-
ments difficulties which would handicap them in maintaining sta-
bility. The country with the favorable balance was therefore required
to make its full contribution to action designed to correct the malad-
justment. This formulation was clearly inadmissible. It applied ex-
clusively to the United States. It carried the possible implication
that instability in other countries was attributable solely to the poli-
cies of the United States. And it imposed an obligation on the
United States alone.

At Geneva, the implication of sole responsibility was removed
and the obligation was generalized. As it appears in the Charter,
the provision now asserts that the persistence of a highly favorable
balance in the trade of one member may be a major factor in a total
situation in which other members find themselves involved in bal-
ance-of-payments difficulties; there may be other factors in the
situation for which these members are themselves responsible. In
such a case, it is still provided that the member with the favorable
balance shall make its full contribution to the solution of the com-
mon problem. But it is now explicitly stated that members that are
in difficulties must also take appropriate action to extricate them-
selves (4~1). The nature of the contribution to be made in the one
case and the action to be taken in the other is not specified. In the
words of the London report: “The particular measures that should
be adopted . . . should, of course, be left to the government con-
cerned to determine.” The ITO is given no authority to intervene.

As it stands today, the article still highlights the pronounced im-
balance in trade that exists between the United States and the
other countries of the world. But this imbalance is an overwhelming
fact that we must deal with and will deal with, in one way or
another, whether the Charter is ratified or not. The article requires
us to do no more than we should have done in any case. It is unlikely
that we shall go on indefinitely selling without buying, making huge
public loans, and giving goods away. Sooner or later, balance must
be restored. If the fulfillment of our obligation should be called
into question, the present wording of the article would afford us an
opportunity to suggest the action that might appropriately be taken
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by other countries to restore the balance of trade. Such an inter-
change might well be salutary in its effects. It should not be necessary
to solve the problem by releasing other members from Charter
obligations unless this solution were dictated by the facts.

It is recognized, in a subsequent article, that a serious or abrupt
decline in foreign demand may exert deflationary pressure on a
member’s economy and it is asserted that members may need ‘“to
take action, within the provisions of this Charter, to safeguard
their economies against inflationary or deflationary pressure from
abroad.” The Organization is therefore directed to take these facts
into account “in the exercise of its functions under other arti-
cles” (6). This injunction may afford a basis for argument when
an application for an exception, under some other provision of the
Charter, is made. But it adds nothing in the way of substance: no
new escape is provided ; no new power of release is conferred.

If the United States should fall into depression, the decline in its
demand for the products of other countries would unquestionably
be serious and abrupt. Deflationary pressure would thereby be ex-
erted on the economies of other states. The curtailment of their
exports would almost certainly threaten their monetary reserves.
And freedom to impose quantitative restrictions on imports, under
the relevant provisions of the Charter, would then be obtained. This
prospect is not attractive to the United States. But it would be
illusory to hold that liberal trade commitments can be enforced
when the world is suffering from depression. The willingness of
nations to observe such commitments when times are good depends
upon the possibility of obtaining release from them when times are
bad. It is the flexibility afforded by such provisions that gives ground
for hope that the pattern of multilateralism established by the
Charter may survive the shocks of economic change.

FAIR LABOR STANDARDS

The inclusion in the Charter of provisions relating to industrial
stability, expressed in terms of maintenance of the volume of em-
ployment, evoked a number of less relevant proposals having to do
with the conditions of employment. It was proposed, for instance,
that the Charter encourage the adoption of social-security legisla-
tion; that it spell out an obligation to provide equal pay for equal
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work; that it effect an international coordination of national em-
ployment services; that it control the movement of migratory workers
and guarantee them protection against discrimination; and that it
require the gradual elimination of barriers to immigration. The only
recognition accorded any of these proposals in the Charter is to be
found in a clause which authorizes the ITO to cooperate with the
Economic and Social Council and other intergovernmental organi-
zations in studying the international aspects of population and em-
ployment problems (5). A proposal introduced at Havana by the
United States calling for the condemnation of forced labor elicited
no support.

There was an insistent demand from a number of Latin American
countries that each member of the Organization be relieved of all
obligations toward any other member whose labor standards were
lower. Such a rule would have enabled all other nations to dis-
criminate against the countries of the Orient and would have left
the United States with no obligation toward any other country in
the world. No reference to labor standards was contained in the
American Proposals. An article dealing with the subject was written
into the Charter in London and elaborated at Geneva and Havana.
But the effort to employ it as an avenue of escape was not attended
with success.

The article sets forth the propositions that unfair labor conditions,
particularly in production for export, create difficulties in inter-
national trade; that all countries have a common interest in the
achievement and maintenance of fair labor standards related to
productivity; and that wages and working conditions should be im-
proved as increases in productivity permit. It obligates each member
to “take whatever action may be appropriate and feasible” to elimi-
nate unfair labor conditions within its territory. And it asks those
who are also members of the International Labor Organization to
cooperate with that agency in giving effect to this undertaking. If
one member questions whether another has fulfilled these obliga-
tions, the ITO is required to consult and cooperate with the
ILO (7). It is unlikely that such a question could be raised con-
cerning the labor standards existing in the United States. It is
possible, however, that the article might apply some leverage for
the improvement of standards in countries where they are low.



CHAPTER 14

ECONOMIC DEVELOPMENT

AND INTERNATIONAL INVESTMENT

THREE-FOURTHS of the people in the world live in countries that
are still in the early stages of industrial development. In most of
these countries, the span of human life is short and the level of
living is extremely low. The expectation of life in the United States
is sixty-seven years; in Latin America and in India it is thirty-five.
Purchasing power per capita, before the war, was $589 in the
United States; among the 390,000,000 people of India it was $28;
among the 480,000,000 of China it was $19. In all of the backward
areas, there is an insistent demand for a better life. In almost all of
them, there are ambitious plans for industrial development. Indus-
trialization may be speeded or retarded as assistance is given or
withheld by more highly developed states. But, sooner or later, it is
bound to come.

The industrial countries, in their own interest, should assist in this
development. In particular cases, the industrialization of backward
areas may create new competition for established industries. Its total
effect, however, will be substantially to increase demand for manu-
factured goods. Industrialization changes the composition of trade;
it enlarges the volume of trade. As factories are built, machinery and
equipment are required. As they come into operation, output grows,
purchasing power expands, standards of living rise, and more con-
sumers’ goods are purchased from abroad. This has been the ex-
perience of the United States. Our own market for foreign goods
grew as we industrialized; foreign markets for our goods have grown
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as other countries have industrialized. Highly developed nations
are our biggest customers. Three-fifths of our exports went to such
nations before the war. Canada, with 12,000,000 people, to the
north, afforded us a better market than the twenty Latin republics,
with 120,000,000, to the south.

Opposition to industrialization would be bad business; it would
also be bad politics. It is clear to every undeveloped country that
there are two roads leading to industrial power. The one has been
followed by the United States, the other by Soviet Russia. Traffic
on the second of these roads might well grow heavy if obstacles
were placed along the first. In contributing to the improvement of
levels of living in backward areas, we serve our own interest in
political stability.

American business has contributed heavily to industrialization
abroad by exporting plant, equipment, and know-how, by providing
managerial talent, and by lending capital funds. Upon request, the
government of the United States has sent technical missions into
other countries and has given them informational and advisory
services. It has made extensive loans through the Export-Import
Bank. It took the lead in establishing the International Bank for
Reconstruction and Development and made the heaviest contribu-
tion to its funds.

In its first draft of the Charter, the United States did not propose
that specific responsibility for the promotion of industrialization
should be assigned to the ITO. It was assumed that this function
fell within the jurisdiction of other intergovernmental agencies, such
as the Economic Development Subcommission of the Economic and
Social Council and the International Bank. It was believed, more-
over, that the Charter would contribute indirectly to industrial de-
velopment. It was designed to open markets and thus should make
it easier to earn the funds required to finance new industries. It
recognized that public assistance might be required to enable such
industries to get on their feet. It permitted direct subsidization and
the imposition, for this purpose, of new or increased tariffs. But it
banned the use of import quotas and the establishment of new
preferences. It thus raised the issue that was debated for months
at London, Geneva, and Havana. For, in the opinion of the un-
developed countries, industrialization will be impeded unless these
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devices can be employed. The desirability of industrial develop-
ment was never questioned. The issue was not whether it should be
promoted, but how.

PROPOSALS FOR ECONOMIC DEVELOPMENT

Some of the proposals advanced in the name of economic devel-
opment must be seen to be believed. For example: Industrial coun-
tries shall undertake “to facilitate by all means in their power” the
industrialization of backward areas. Members shall “make every
effort necessary to ensure that the underdeveloped countries are able
to obtain on equitable terms the facilities required for their eco-
nomic development.” Members shall “supply one another . . . with
technical skills, production goods, and the necessary credits.” A
member “with a favorable balance of payments and plentiful sup-
plies of capital shall take the necessary steps to facilitate the obtain-
ing of long-and-short-term credits by countries which request them.”
Recognition should be accorded to the fact that funds must be
provided on a non-remunerative basis. Satisfaction should be given
to the desire of local enterprise to participate in the administration
and management of tne developments concerned. The right of gov-
ernments to make diplomatic representations on behalf of private
investors should be foresworn. And where loans are refused by the
International Bank, new applications should be supported by the
ITO.

Other proposals were designed to preserve the freedom of unde-
veloped countries to impose restrictions on imports. It was proposed
at London, for instance, that industrialization and diversification
should be accepted as a sufficient justification for the application
of such restrictions; that they should be imposed on the basis of
decisions made by national tribunals in accordance with such cri-
teria as they might employ; and that industrial countries should
recognize the necessity of contracting particular industries as these
industries expand elsewhere. It was further proposed, at Havana,
that countries “which have not reached an advanced stage of in-
dustrialization as a whole” as well as those “in an early stage of
economic development” should be free to employ import quotas “for
the sole purpose of protecting the growth of industries,” when ‘“no
other form of protection is available or considered satisfactory.” It
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was suggested, too, that such freedom should be retained during a
transition period that would end when half of a country’s population
was engaged in manufacturing. It was urged, finally, that an
autonomous Economic Development Commission should be estab-
lished within the ITO. This body would have been so constituted
as to resist pressure for the reduction of tariffs and facilitate release
from commitments as to commercial policy.

None of these proposals was accepted. They serve, however, to
reveal an attitude that is widely shared. Enthusiasm for industrial
development is accompanied by little interest in the conditions that
must be satisfied if such development is really to be achieved. The
basic importance of natural resources, of agriculture, and other
extractive industries, and of power, transportation, and communica-
tions is lost from sight; attention is centered on manufacturing. The
dependence of manufactures on raw materials, skilled labor, mana-
gerial talent, wide markets, and marketing facilities is forgotten;
factories are wanted whether or not they can ultimately face com-
petition on the basis of comparative costs. The fact that construction
must be carried on by local labor, using local materials, is over-
looked; it seems to be assumed that factories can be imported from
abroad. The obstacles to industrialization inherent in social and
religious patterns, in lack of health and education, and in political
instability and corruption are never mentioned ; the fact that increas-
ing population may cancel increasing output is ignored. These things
are fundamental; their correction will take time. The undeveloped
countries seek industrialization by some quick and easy route. By
obtaining large loans with no strings attached and by offering enter-
prisers a monopoly of local markets, they hope to build new factories
overnight. They do not believe that they must creep before they walk.

On this subject, the only affirmative proposal to come from any
undeveloped country was offered by Colombia. It provided, in con-
siderable detail, for the creation, through bilateral treaties or
regional conventions, of technical institutions to study, plan, pro-
mote, and assist in conservation, industrialization, education, and
general economic development. The proposal, as a whole, was not
accepted, but the Charter was so amended as to incorporate certain
of its details.
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ECONOMIC DEVELOPMENT IN THE CHARTER

Affirmative provisions dealing with economic development were
first drafted at the London meeting of the Preparatory Committee.
At Geneva and Havana they were modified in detail and extended to
cover the reconstruction of devastated regions as well as the devel-
opment of backward areas.

Each member of the ITO agrees to take action designed to de-
velop industrial and other economic resources and to raise standards
of productivity within its own territory (9). Each member is to
cooperate with other members, with the Economic and Social Coun-
cil, with the ITO, and with other intergovernmental organizations
in facilitating and promoting economic development and in provid-
ing or arranging for the provision of adequate supplies of capital
funds, materials, modern equipment, and technology (10-1). This
does not mean that governments themselves are under any obligation
to provide such facilities; the Charter merely says that members
of intergovernmental organizations must cooperate, within the limits
of their powers, in such activities as these organizations may be
authorized to carry on. It is assumed that facilities for development
are normally to be obtained from private sources and it is provided
that no member may impose unreasonable or unjustifiable impedi-
ments that would prevent other members from thus obtaining such
facilities on equitable terms.

The ITO itself, at the request of any member, is authorized to
study the resources and potentialities of the member’s economy, to
assist in the formulation of its plans for economic development, to
furnish advice concerning the financing and carrying out of such
plans, or to assist the member in obtaining such advice. It is to
provide these services, in so far as its powers and resources permit,
on terms to be agreed with the members requesting them (10-2).
It is also authorized to promote and encourage establishments for
technical training (72¢). And it may make recommendations and
promote agreements to facilitate an equitable distribution of skills,
arts, technology, materials, and equipment (11-2). No member,
however, is committed either to accept its recommendations or to
participate in such agreements.
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The ITO is instructed to cooperate with the Economic and Social
Council and with other intergovernmental organizations on all
phases of economic development, particularly those relating to
finance, equipment, technical assistance, and managerial skills. Its
own activities in this field will be subject to such arrangements as it
may work out with these bodies and are to be carried on in col-
laboration with them (10-3). The division of labor between the
ITO, on the one hand, and such agencies as the Economic Develop-
ment Subcommission and the International Bank, on the other, thus
remains to be determined.

There is no implication in these provisions that the ITO will
itself finance, construct, or operate developmental projects. The
functions assigned to it are promotional and advisory. Within these
limits, however, it should make an affirmative contribution to the
development of backward areas.

INTERNATIONAL PRIVATE INVESTMENT

If industrialization is to be speeded, capital must be imported
from abroad. If capital is to be obtained in ample volume, inter-
national private investment must be resumed. From the point of
view of the undeveloped country, moreover, private investment has
marked advantages: it is flexible; it is non-political; it may carry
with it technical knowledge and managerial skill. Private funds,
under present circumstances, are to be obtained predominantly
from the United States. The belief apparently prevails, in many
other countries, that Americans are under some compulsion to invest
abroad. This is not the case. Ample investment opportunities exist
at home. Foreign investment is voluntary; it cannot be coerced.
Unless there is a reasonable prospect of profit and an assurance
of security, it simply will not occur. In many undeveloped countries,
though the prospect of profit is present, the assurance of security is
not. Debts have been repudiated, property has been confiscated, and
payments to foreign investors have been blocked. There is con-
spicuous reluctance to accept commitments that capital will be
treated fairly, once it is obtained. Until such commitments are taken,
a serious obstacle to economic development will remain.

The Charter, as first drafted by the United States, contained no
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provisions to govern the treatment which nations should accord to
foreign capital and enterprise. This subject was already covered in
treaties of friendship, commerce, and navigation; a program of
bilateral negotiations designed to extend and modernize this treaty
structure was under way. It was feared, moreover, that investment
provisions negotiated at a multilateral conference might express the
lowest common denominator of protection to which any of the par-
ticipants would be willing to agree. And such a watering down of
the standards obtainable in commercial treaties would scarcely be
acceptable to the United States.

When the chapter on economic development was written into the
Charter at London, however, the inclusion of provisions relating to
international investment was no longer to be avoided. The commit-
ment to “impose no unreasonable impediments” to the provision of
facilities for development was therefore paralleled by a commitment
to “take no unreasonable action injurious to” business entities or
persons supplying such facilities. In the opinion of the American
business community, however, this provision proved ‘to be in-
adequate. In respcnse to suggestions made by such bodies as the
National Foreign Trade Council and the National Association of
Manufacturers, the inclusion of an additional article on international
investment was therefore proposed by the American delegation at
Geneva.

This proposal, as was expected, led to a prolonged debate. In the
face of determined opposition, agreement to the incorporation of
such an article was finally obtained. But the draft that emerged from
the negotiations was an unsatisfactory compromise. The draft for-
bade discrimination against foreign capital and enterprise, but it
made a number of undesirable exceptions to this rule. It required
members to make just compensation for property taken into public
ownership, but it recognized their right to block the transfer of such
payments in accordance with their foreign exchange policies and
the Articles of Agreement of the International Monetary Fund.
These provisions, instead of promising to stimulate the flow of
private capital, threatened to check it. At Havana, accordingly, the
question was reopened and, after prolonged discussion, the article
was thoroughly revised.
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Encouragement of the international flow of capital for productive
investment is now included among the stated purposes of the
ITO (1-2). And recognition is given to the fact that international
investment “can be of great value in promoting economic develop-
ment” and that this process will be stimulated “to the extent that
Members afford nationals of other countries opportunities for in-
vestment and security for existing and future investments.”

These words are followed, however, by certain provisions that
will arouse little enthusiasm in the United States. Members are
required merely to “give due regard to the desirability of avoiding
discrimination as between foreign investments.” And it is recognized
that any member, in so far as other agreements may permit, may
“determine whether and to what extent and upon what terms it
will allow future foreign investment”; that it may “take any appro-
pridte safeguards necessary to ensure that foreign investment is not
used as a basis for interference in its internal affairs or national
policies”; and that it may “prescribe and give effect on just terms
to requirements as to the ownership of existing and future invest-
ments” and to “other reasonable requirements” with respect to such
investments (12).

But the provisions do not end here. Members must “provide
reasonable opportunities for investments acceptable to them and
adequate security for existing and future investments” (12-2). No
member may “take unreasonable or unjustifiable action within its
territory injurious to the rights or interests of nationals of other
Members in the enterprise, skills, capital, arts, or technology which
they have supplied” (11-1). It should be noted, moreover, that
requirements as to the ownership of foreign investments must be
“just” and that other requirements affecting such investments must
be “reasonable.” '

These words, of course, must be interpreted; provision is made
for their interpretation. A complaint that a benefit promised by the
Charter has been nullified or impaired through mistreatment of
foreign investors may be brought before the ITO and, upon appeal,
before the International Court of Justice. If it is established that a
member has violated its obligations, concessions made in trade
agreements and other benefits extended under the Charter may be
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withdrawn (VIII). There is thus provided, for the first time, the
right to bring before an international tribunal cases involving the
treatment of American investments abroad. There is also provided,
for the first time, a powerful sanction to insure that mistreatment
will not occur. The proceedings at Havana, moreover, establish a
legislative history that will aid in the interpretation of the text. The
objectionable provisions of the Geneva draft were deleted. Attempts
to confine the concept of security to the provisions of national legis-
lation were rejected. An effort to exclude the investment commit-
ments from the nullification and impairment procedure was dropped.

The investment provisicns of the Charter are but a beginning.
They contain minimum requirements applying to all the members
of the ITO. It is explicitly recognized that the development of par-
ticular countries may be promoted through bilateral or multilateral
agreements containing tighter commitments and written in more
specific terms. Members are therefore required, upon request, to
participate in negotiations directed toward the conclusion of such
agreements (12-2). The ITO, moreover, is authorized to formulate
and promote the adoption of an investment code and to recommend
and promote agreements designed to stimulate investment by elimi-
nating double taxation and to assure just and equitable treatment
to foreign enterprise (11-2).

ESCAPES FOR INDUSTRIALIZATION

In the chapter of the Charter that deals with economic develop-
ment, more than three-fourths of the space is devoted to an elabo-
ration of methods by which undeveloped countries may obtain re-
lease from commitments assumed in trade agreements and under
the Charter with respect to commercial policy. The provisions there
set forth are so long, so detailed, and so technical that their true
import is difficult to understand. But it is in this very complexity
that the major compromise essential to agreement was obtained.

The compromise, in its simplest terms, is this: an undeveloped
country, wishing to establish a new industry, may use any method
that is not forbidden by its trade agreements or outlawed by the
Charter; it may not use any method forbidden by a trade agree-
ment unless it first obtains the consent of the other parties to the
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agreement ; it may not use any method outlawed by the Charter un-
less it first obtains the consent of the members who would be affected
or secures permission from the ITO; its freedom to use such
methods may then be subject to prescribed conditions and limited
in time. It is for two reasons that this simple idea is spelled out at
such length: first, because release is sought, by several different
means, from obligations that differ in character and are contained
in different instruments; and second, because protection against
unwarranted release is provided, in each case, by laying down con-
ditions that must be fulfilled and criteria that must be satisfied and
by prescribing the procedures that must be followed in minute
detail. It is because they are so carefully safeguarded that these
provisions are so complex.

The possible exceptions for industrialization are prefaced by two
prof)ositions: First, members recognize that “in appropriate cir-
cumstances” the employment of protective measures for the promo-
tion of economic development is justified. Second, they recognize
that “an unwise use of such measures would impose undue burdens
on their own economies and unwarranted restrictions on interna-
tional trade” (13-1). The provisions that follow may be briefly
summarized.

The obligations from which release may be sought, in particular
cases, fall into four categories: (1) commitments contained in trade
agreements binding duty-free treatment or tariff rates, (2) com-
mitments contained in the Charter forbidding the restriction of im-
ports by such devices as quota systems and mixing regulations where
these commitments apply to products covered in trade agreements,
(3) Charter commitments forbidding the use of such devices where
they apply to products not covered in trade agreements, and (4)
Charter commitments forbidding the establishment of new prefer-
ences.

In the first of these cases, release may be sought in one of two
ways. An undeveloped country may enter into direct negotiations
with the other parties to a trade agreement and obtain release
through their consent, subject to such conditions as they may im-
pose. Or it may ask the ITO to sponsor negotiations with all of
those parties to the trade agreement who would be materially
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affected. If substantial agreement is obtained, the ITO may then
grant a release subject to such conditions as may be agreed
upon (13-3). In the second case, the procedure is the same, the
only difference being that the negotiations will not be confined to
parties to the trade agreement but will include all countries mate-
rially affected among the members of the ITO (13-5). Protection
against unwarranted release is thus afforded by the right of affected
parties to withhold consent.

For two-thirds of the world’s trade, covered in trade agreements,
these are the only methods by which release from obligations can
be obtained. For the remaining third, not subject to such agree-
ments, the procedures are more detailed. Here permission to employ
import quotas or mixing regulations may be sought in one of three
ways. First, the undeveloped country may enter into direct nego-
tiations with members that would be affected. If these negotiations
lead to agreement, it must then apply to the ITO. And if the ITO
is satisfied that all members materially affected have been consulted,
it may grant a release, subject to such limitations as it may im-
pose (13-8a). Second, the country may apply directly to the
ITO. The ITO will then inform all members that would be materi-
ally affected. If none of them objects, it will grant the release. If
there is an objection, however, the ITO will consider the case pre-
sented by the applicant, the views of other members, the probable
effect of the proposed measure on international trade, and its effect
on standards of living within the territory of the applicant. On the
basis of these considerations, it may decide to grant a release, subject
to such conditions as it may impose (13-8b). The two procedures
are thus protected either by the right of members to refuse consent
or by the discretion accorded to the ITO.

The third method, like the previous two, has to do only with
applications for permission to impose such devices as import quotas
and mixing regulations on products not covered by trade agreements.
Here, however, there is a presumption in favor of release if certain
criteria are satisfied or certain conditions fulfilled. (1) Release must
be granted if the ITO is convinced that the measure proposed is
the one most suitable for the purpose and is “unlikely to be more
restrictive of international trade than any other practicable and
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reasonable measure permitted” under the Charter. (2) It must be
granted if the ITO finds that the industry to be protected will
engage in the processing of an indigenous primary commodity or a
by-product that would otherwise be wasted; that the measure pro-
posed for its protection is necessary ; that it will achieve a fuller and
more economic use of resources and raise standards of living; and
that it will not harm international trade. In both of these cases, the
criteria laid down afford a wide measure of discretion to the ITO.

In two other cases, however, release will be virtually automatic.
(3) Release must be granted if the industry to be protected was
first established between 1939 and 1948. (4) It must be granted if
the industry processes an indigenous primary commodity and if
external sales of that commodity have been sharply curtailed by new
or increased restrictions imposed abroad. These two cases are thus
limited in extent. In the last three cases, moreover, release must be
denied if it would seriously curtail the exports of a primary com-
modity on which the economy of another member depends. In all
four cases, the ITO is authorized to place a limit on the time during
which the measure in question can be employed. During this period,
the member using the measure must “avoid unnecessary damage to
the commercial or economic interests of any other Member” (13-7).
If this commitment is violated, the nullification and impairment
provisions of the Charter can be called into play. Permission to
impose import quotas and mixing regulations, even in these cases,
is limited in time and its abuse is subject to penalties.

Three other provisions of the chapter are relevant to these escapes.
In order to prevent knowledge of impending restrictions from in-
ducing a flood of imports, applications are to be handled in
secrecy (13-2). For the same reason, subject to numerous safe-
guards, temporary restrictions on imports may be imposed (13-4, 9).
And where import quotas and other prohibited devices, affecting
products not covered in trade agreements, are already in effect, they
may be continued until the ITO determines whether they must be
abandoned or may be retained (14).

New preferences may be granted for the promotion of economic
development. But, here again, the obstacles that must be surmounted
are numerous and formidable. The ITO must find that the terri-
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tories of the members entering into a preferential agreement are
contiguous or within the same economic region. It must find that
each preference obtained on each product by each of these members
is necessary to promote the economic development of that country
by assuring it a sound and adequate market for a new industry and
that it is sufficient to accomplish this purpose. It may not approve
the agreement if it is not open to adherence by other members, if
it jeopardizes the position of another member in world trade, or if
it is likely to inflict substantial injury on another member, unless
the agreement is modified, or the other member consents to it, or is
awarded fair compensation. In approving an agreement, the ITO
may require that unbound duties charged to outsiders be reduced
and may fix specific margins of preference for particular products.
It may not approve such agreements for an initial period of more
than ten years or renew them for periods of more than five years.
New preferential arrangements involving non-members or otherwise
departing from these requirements are forbidden unless approved by
a two-thirds vote. If preferences are inaugurated which do not con-
form to these rules, concessions may be withheld or benefits with-
drawn from the offenders on the ground that the provisions of the
Charter have been nullified or impaired (15).

Such is the character of the industrialization escapes. In the
opinion of the undeveloped countries, their provisions are onerous
in the extreme. The rules controlling import quotas were character-
ized by one delegate at Havana as “‘completely inadequate and
totally unjust.” Those relating to preferences were said by another
to be so restrictive that permission to set up new preferential arrange-
ments is never to be obtained. It is to be doubted that the safeguards
contained in these permissive exceptions will make them as ineffec-
tive as these critics would contend. But they do serve to establish
a new principle in international economic affairs: devices such as
import quotas, mixing regulations, and preferences are not to be
employed, without international sanction, for the development of
infant industries.



CHAPTER 15

THE INTERNATIONAL TRADE ORGANIZATION

THE ITO is designed to take its place beside the FAO, the ILO,
the Bank, and the Fund among the specialized agencies of the
United Nations. Like these other agencies, however, it will derive
its pewers, not from the United Nations, but from those governments
that voluntarily accept its basic instrument. The body of the Charter
consists, in effect, of a series of agreements among those govern-
ments upon substantive questions relating to international trade in
the fields of employment, economic development, commercial policy,
restrictive business practices, and commodity problems. Its first
chapter creates the International Trade Organization through which
they pledge themselves to cooperate as members in achieving the
purposes of these agreements. The following chapters outline the
functions of the Organization. The concluding chapters establish
its structure and provide for the settlement of differences. The
Charter, as a whole, sets forth the constitution of the ITO.

The functions assigned to the Organization are important and
numerous. It will collect, analyze, and publish information, make
studies and issue reports, recommend changes in laws and pro-
cedures, promote international agreements, and render technical
assistance to governments. It will encourage and facilitate consulta-
tions, call conferences, and sponsor negotiations between member
states. It will administer the provisions of the Charter, making de-
terminations when interests come into conflict, acting on requests
for releases from obligations, and laying down conditions to limit
such releases as it may grant. It will receive complaints, settle dis-
putes between members, and permit withdrawal of concessions in
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cases of violation so that a balance of interests may be main-
tained.

All of these functions were suggested in the American Proposals.
As they were given further application in the course of the nego-
tiations, the prospective work load of the Organization was increased.
New commitments were introduced ; responsibility for their enforce-
ment was assigned to the ITO. Compromises were effected; their
terms involved administrative burdens for the ITO. Exceptions were
to be considered ; action on applications and prescription of limita-
tions became the duty of the ITO. Differences were expected to
arise; provision was made for their settlement by the ITO. Prob-
lems remained unsolved ; further study was required of the ITO. As
the Charter grew in scope and in detail, the tasks assigned to the
Organization became more numerous and difficult. As the agency
is now envisaged, its responsibility will be a heavy one.

THE STRUCTURE OF THE ITO

Countries invited to attend the Havana conference may become
original members of the ITO. Other countries may join when a
majority of the members approves. The right of membership may
be extended to those dependent territories that possess full autonomy
over their external commercial relationships. Provision is also made
for the possible inclusion of the Free Territory of Trieste, trust terri-
tories, and other special regimes established by the United Nations,
and territories that are now under military occupation (71).

Final authority for the determination of the Organization’s poli-
cies will rest in a Conference composed of delegates from all the
member states. In the deliberations of this body, each member will
have one vote (VII B). Responsibility for the execution of policies
is placed in an Executive Board consisting of representatives of
eighteen member states. On this Board also each member will have
one vote. Eight of the Board’s eighteen seats will always be assigned
to the eight members of chief economic importance (VII C). The
formula that is provided for the determination of economic impor-
tance makes it clear that these seats will go, if they join, to the
United States, the United Kingdom, Canada, France, the Benelux
customns union, India, China, and the Soviet Union. Four of the
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remaining seats will go, at the first election, to the countries of Latin
America and one each to the countries of Scandinavia, to those of
the Near and Middle East, and to the Arab states (Annex L).

The detailed work of the Organization will be carried on, under
the supervision of the Executive Board, by a Director General and
a staff (VII E). As the need arises the Conference may also estab-
lish specialized commissions to deal with problems arising in such
fields as economic development, international investment, com-
mercial policy, restrictive business practices, and commodity prob-
lems (VIID). As members of these commissions, the Executive
Board will select technical experts who are not to serve as repre-
sentatives of governments. These bodies may not be in continuous
session ; their members may devote only a portion of their time to
this activity. The commissions will prepare reports and make rec-
ommendations to the Executive Board for such action as it may
deem appropriate.

The relation of the ITO to the United Nations will be defined
in an agreement similar to those entered into by other specialized
agencies (86). Its relations with the Food and Agriculture Organiza-
tion and the International Monetary Fund are prescribed in some
detail; its relations with these and other intergovernmental organi-
zations are to be subject to agreements that will insure effective
cooperation and the avoidance of unnecessary duplication in their
activities. The ITO may also absorb or bring under its supervision
certain existing organizations such as the International Customs
Tariff Bureau whose operations fall within its competence (87).

Contributions for the support of the Organization are to be appor-
tioned among its members in accordance with such principles as
may be followed in financing the United Nations. If a maximum
limit is placed upon the share that a member may be asked to con-
tribute to the budget of the United Nations, this limit must also be
applied to its contribution to the ITO (77-6). This provision, of
course, has particular significance for the United States.

THE WORK OF THE ITO

First of all, the ITO will be an international center for informa-
tion on matters affecting trade. It will undertake to improve trade
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statistics. It will collect, analyze, and publish data on exports, im-
ports, balances of payments, subsidies, and customs revenues, on
customs regulations and their administration, and on other aspects
of national commercial policies. It will prepare and publish a
periodic review of the operation of commodity agreements. It will
report annually on quantitative restrictions that may be employed
to safeguard balances of payments and on such discrimination as
may be permitted in their use. As a source of information on all of
these matters, it will be of inestimable value to the business com-
munity.

Second, the ITO will be a source of advice and assistance to
member governments. It will develop common standards for the
classification and grading of commodities, for tariff valuation, for
customs nomenclature and documentation, and for the simplifica-
tion of procedures that act as obstacles to trade. It will make studies
of laws and regulations relating to restrictive business practices. It
will draft modern international conventions and standard provisions
for commercial treaties dealing with such matters as commercial
arbitration, the avoidance of double taxation, the protection of for-
eign nationals, the treatment of international investments, and the
conditions of doing business abroad. It may recommend the modi-
fication or termination of old agreements and promote the conclusion
of new agreements in any of these fields. Upon request, the Organi-
zation may also furnish advice with respect to programs of economic
development and assist members in obtaining such advice.

Third, the ITO will encourage and facilitate intergovernmental
consultation on all matters affecting trade. If one country should
complain that it has been injured by restrictions imposed by another,
the Organization will invite both parties to enter into consultation
and will lend its good offices to effect a settlement of the dispute. It
will arrange for similar consultations with respect to restrictive
business practices. It will convene study groups and summon con-
ferences for the investigation and solution of problems affecting in-
ternational trade in primary commodities. Upon request, it will
sponsor negotiations directed toward possible modification of the
terms of existing trade agreements. If pronounced imbalance per-
sists in international trade, or if depression threatens to spread
around the world, it will initiate consultations for the purpose of
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formulating a program of corrective action. Any program developed
through such consultations will not be one which is dictated by the
Organization, but one to which its members may voluntarily agree.

Fourth, one of the most important functions of the ITO will be
that of determining whether exceptions are to be granted, in indi-
vidual cases, to the agreed rules that limit the freedom of nations
to employ certain restrictive or discriminatory measures in controlling
their trade. Such exceptions may be requested both for existing
measures and for projected ones. They may involve the imposition
of quotas or mixing regulations, the extension of preferences, the
establishment of a customs union, or the control of international trade
in primary commodities. They may have the purpose of promoting
economic development, creating wider trading areas, safeguarding
monetary reserves, or protecting small producers from the hardship
cdused by burdensome surpluses and widespread unemployment.
The information required for action upon such requests will be
collected by the Organization’s staff. This information may be re-
ferred to a technical commission for study and advice. But such
exceptions as are granted must be voted by governments belonging
to the Executive Board of the Organization or to its Conference.

In passing on applications for exceptions, numerous determina-
tions will be required. What countries have a substantial interest in
the commodity concerned? What members would be materially
affected by the action that is proposed? Have the conditions laid
down in the Charter been fulfilled? Have the criteria that are pre-
scribed been satisfied? Would denial of an application seriously
prejudice the interests of the applicant? Would approval jeopardize
the position of another member in world trade? In answering such
questions as these, the Organization will function, in effect, as a
court.

As a fifth function, the ITO has been granted wide powers to lay
down conditions to govern a release. It may circumscribe its per-
mission to impose an import quota or a mixing regulation for the
development of an infant industry and may fix the time during
which these devices may be used. It may prescribe the extent, in-
tensity, and duration of such quotas as it may approve for the
protection of a member’s balance of payments. It may set limits
within which such a member will be permitted to discriminate. It
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may require that a plan looking toward the formation of a customs
union be modified. It may condition its approval of new preferences
on the reduction of duties to other countries, the establishment of
certain margins, and the award of compensation to members who
would suffer injury.

These powers may be exercised only when members apply for
exemption from the Charter’s rules. In most other cases, the ITO
may request action; it may not prescribe it. There are but two
exceptions to this general rule. If the Organization finds that a
member is not conforming to the criteria that limit discrimination
in the use of import quotas, it may order the member to discontinue
such discrimination within sixty days (Annex K). And if it finds
that conditions no longer justify discrimination, in a particular case
or in the administration of a quota system as a whole, it may require
its abandonment within sixty days (23-1%). It is only in this
connection that authority to issue such an order is conferred.

In addition to the functions that fall within these categories, en-
forcement of the Charter’s provisions gives the Organization certain
other duties to perform. It will conduct investigations and hold
hearings relating to restrictive business practices, recommend re-
medial action, and request members to report on such action as
they may take. It will ask for similar reports on the progress made
in establishing standards of customs valuation and simplifying cus-
toms formalities. It will determine whether procedures established
to review the decisions of customs officials are adequate to afford
protection against an arbitrary administration of customs laws. It
will decide whether most-favored-nation treatment must be extended
to a member on the ground that it has been unreasonably excluded
from participation in the General Agreement on Tariffs and Trade.
It will set limits on the withdrawal of tariff concessions from a mem-
ber who has suspended similar concessions on the ground that
domestic producers are threatened with serious injury. In general,
it will determine whether nations have lived up to their obligations
under the Charter and seek to insure that compliance is obtained.

These tasks are more numerous and more difficult than those
assigned to any other intergovernmental agency. It is unlikely that
they could be performed effectively if the Organization were to be
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flooded with requests for action in its early years. At the outset, a
measure of forbearance will be required. In the long run, however,
the load of work should not be unmanageable; greater responsibilities
have been assumed successfully by agencies of national governments
The undertaking, in any case, is so important that solutions for
problems of administration must be found.

THE SETTLEMENT OF DIFFERENCES

If a member considers that any benefit promised it by the Charter
is being nullified or impaired as a result of action taken by another
member, it must attempt to settle the difference through direct
consultation. If they wish to do so, the parties to the dispute may
submit it to arbitration on terms agreeable to them (93). If these
procedures do not effect a settlement, the case may be taken to
the Executive Board of the ITO.

The Executive Board, after investigating the matter, may dismiss
the complaint, suggest further consultation, refer the case to arbitra-
tion, or make appropriate recommendations to the members con-
cerned. If these steps are unavailing and if the Board finds the case
to be serious and the complaint to be valid, it may release the com-
plaining member from obligations assumed toward the other mem-
ber under the Charter or from concessions made to it in a trade
agreement. Any such release, however, must be limited in extent to
that required to compensate the complaining member for its loss of
benefits (94).

If either member so requests, the case must be referred to the Con-
ference for review. The Conference may confirm, modify, or reverse
the decision of the Executive Board. It may recommend further con-
sultation, arbitration, or corrective action. And, in serious cases, it
may release the complaining member, on a compensatory basis, from
obligations toward the other member or concessions granted it (95).

Such a release is regarded as a method of restoring a balance of
benefits and obligations that, for any reason, may have been dis-
turbed. It is nowhere described as a penalty to be imposed on mem-
bers who may violate their obligations or as a sanction to insure that
these obligations will be observed. But even though it is not so re-
garded, it will operate in fact as a sanction and a penalty. The risk
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that tariff concessions will be withdrawn and most-favored-nation
treatment denied is one that is not lightly to be assumed.

On economic and financial questions arising in such cases, the
ITO will have the final word. On legal questions, it may seek an ad-
visory opinion from the International Court of Justice. It must ask
for such an opinion if any member so requests. The Organization
will be bound by any opinion rendered by the Court and, if neces-
sary, will modify its own decisions accordingly (96). A basis is thus
provided for the development of a body of international law to gov-
ern trade relationships.

MISCELLANEOUS PROVISIONS

The Charter is to enter into force if twenty of the countries repre-
sented at the Havana conference deposit instruments of acceptance
with the United Nations before September 30, 1949. It may be
brought into force at any later date by agreement among the gov-
ernments that have deposited such instruments (103).

The Charter may be amended by a two-thirds vote of the mem-
bers of the Conference. No amendment that changes the obligations
of members will become effective for any member, however, until it
has been accepted by that member or by two-thirds of the Organiza-
tion’s membership. The Conference may expel any member that de-
clines to accept an amendment that has been thus approved or it
may establish conditions under which such a member may remain
within the ITO (100).

The provisions of the Charter must be reviewed by a special ses-
sion of the Conference five years after it has entered into force
(101). This requirement, modeled after one contained in the Char-
ter of the United Nations, is designed to force a reexamination of
these provisions when the period of postwar reconstruction shall have
ended and conditions conducive to multilateralism shall have been
restored.

Any member may withdraw from the Organization, on sixty days’
notice, when the Charter has been in force for three years. The ex-
istence of the Organization may be terminated by a three-fourths
vote of its membership (102).



CHAPTER 16

RELATIONS WITH NON-MEMBERS

IT was assumed, in drawing up the plans for an international
trade organization, that membership should be universal. But it was
recognized that some countries might delay adherence and that
others might never join. Provisions governing the relations between
members and non-members were therefore required.

It appeared to be necessary, in formulating a non-members rule,
to provide that members of the organization should not accord to
non-members treatment as favorable as that accorded to other mem-
bers. Two considerations supported this view. First, it was thought
to be desirable to attract the widest possible membership by offering
inducements to those who would enter the organization and impos-
ing penalties on those who would remain outside. This could be ac-
complished by confining the benefits promised under the provisions
of the Charter to those who were prepared to assume its obligations,
denying them to those who were unwilling to do so. By making
adherence attractive and non-adherence unattractive, general observ-
ance of common rules of conduct might be obtained. Second, effec-
tive enforcement of the commitments contained in the Charter
required the withdrawal of benefits from members who should violate
its rules. But if these benefits were to be accorded to non-members,
it might be more advantageous to remain outside of the organiza-
tion than to join. For this reason, too, denial of equal treatment to
non-members appeared to be required.

It was accordingly proposed by the United States: (1) That no
member should seek to obtain from a non-member advantages that
would result in discrimination against the trade of another member;
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(2) that no member should be a party to a contract that would en-
title a non-member to receive any of the benefits afforded by the
Charter; (3) that each member should terminate any agreement
that conflicted with these rules; and (4) that a year or more should
be allowed to permit adherence to the Organization, but that, there-
after, unless the Organization should consent, members should not
apply the tariff concessions agreed upon among themselves to the
trade of other countries which, although eligible for membership,
had failed to join or had withdrawn from the Organization. The
last of these rules would have operated, in effect, to set up a prefer-
ential system among the members of the Organization. But the sys-
tem would have been open to participation by all countries at all
times, and when such participation became universal the require-
ment of discrimination against non-members would have lost its sig-
nificance.

This proposal was not a novel one. It had been suggested, as a
means of promoting the reduction of barriers to trade, by the Eco-
nomic Committee of the League of Nations in 1929. It had been
urged by the Commission of Enquiry for European Union in 1931.
It had been included in the Ouchy Convention, designed to reduce
tariffs between Belgium, Luxembourg, and the Netherlands, in
1932. It had been advanced again by the Preparatory Committee of
the London Monetary and Economic Conference in 1933. And it
had been written into the convention adopted by the Conference of
American States at Montevideo in the same year. None of these pro-
posals, however, had come into effect. The Ouchy Convention had
failed when the United Kingdom refused to surrender her most-
favored-nation rights. The Montevideo Convention had been ratified
only by Cuba and the United States.

THE NON-MEMBERS ARTICLE

At the meetings of the Preparatory Committee in London and in
Geneva, the formulation of provisions governing relations with non-
members was impeded by the failure of the Soviet Union to attend.
It was apparent that many of her neighbors feared that agreement
to any rule involving discrimination between members and non-
members might be regarded by Russia as an unfriendly act. At Lon-
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don, accordingly, consideration of the problem was postponed. At
Geneva, despite the obvious reluctance of certain delegations, it was
finally agreed to forward to the Havana conference, without recom-
mendation, three alternative texts. The first of these texts was
drafted by Czechoslovakia, the second by the United Kingdom, and
the third by the United States.

The Czech draft would have seriously weakened the obligations
of membership. Under its provisions, a member having heavy trade
with non-members would have been permitted to suspend the appli-
cation of any provision of the Charter, required thereupon to afford
other members an opportunity for consultation, and permitted, in
the absence of agreement, to withdraw from the Organization. The
American draft followed the lines of the proposals originally made by
the United States. It would have necessitated the abrogation of
agreements that required members to extend to non-members any of
the benefits contained in the Charter, unless the Organization, in a
particular case, should permit such an agreement to stand. It would
have forbidden a member, one year after it joined the Organization,
to extend to non-members tariff concessions granted to members,
unless permission to extend this period should be requested and ob-
tained. The British draft was similar in purpose and effect. It would
have prohibited the extension to non-members of tariff concessions
or Charter benefits, but would have authorized the ITO, in the case
of new as well as old agreements with non-members, to grant specific
exceptions to this rule.

The article adopted at Havana, while rejecting the position taken
by Czechoslovakia, falls far short of the proposals made by the United
Kingdom and the United States. It neither forbids the extension to
non-members of tariff concessions and Charter benefits nor requires
the abrogation of agreements under which such extension is guaran-
teed. In view of the probable non-participation not only of Russia
but also of Argentina, few countries were prepared, at the time, to
assume such obligations. Under the circumstances, it was clear that
the Anglo-American proposals were not negotiable and they were
not pressed.

The Charter forbids members of the ITO to participate in agree-
ments under which they would accord preferential treatment to
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goods imported from non-members, where such treatment would
prove injurious to the economic interests of other members. It further
forbids members to enter into agreements under which they would
obtain advantages for goods exported to non-members, if such agree-
ments preclude the extension of comparable advantages to other
members. It permits members to deny equality of treatment to non-
members; such a policy “shall not be regarded as inconsistent with
the terms or the spirit of the Charter.” Trade relations between
members and non-members are to be kept under review by the Exec-
utive Board of the Organization and the adoption of amendments
that would strengthen these provisions may be recommended at any
time (98).

The provisions are admittedly weak. But the denial of equal treat-
ment to non-members, while permissive rather than mandatory, is
given the sanction of international authority. If the United States,
together with other major trading nations, were to confine tariff con-
cessions to members of the ITO, there would still be a penalty for
non-participation and an inducement for membership. And since
membership is open, the adoption of such a policy could scarcely be
regarded as an unfriendly act.

RELATIONS WITH RUSSIA

It was not to be expected that the Charter would commend itself
strongly to the Soviet Union. It is a product of the philosophy of eco-
nomic liberalism; this philosophy runs counter to Communist ide-
ology. It seeks to open markets and expand trade ; the Russians have
little interest in foreign markets; they are import-minded; they sell
only to pay for the things they buy; they see no advantage in the
expansion of trade per se. The Charter would make for greater inter-
dependence and a closer integration of the world economy; compre-
hensive economic planning makes for economic independence and
national self-sufficiency. Under the Charter, trade would be freed in-
creasingly from political controls; in the monolithic state, trade is
an instrument of national policy. The Charter will operate to restore
an environment that is congenial to the preservation of private enter-
prise; this is not an objective that Communism shares.

It cannot be maintained, however, that the Charter was designed
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to injure the economic interests of the Soviet Union or that it would
operate in any way to do so. Before the war, Russia practiced and
preached multilateralism and non-discrimination. She conducted her
foreign trade on the basis of multilateral principles, selling in one
place and buying in another, converting the currencies obtained
from exports into those required to pay for imports. At the meeting
of the Commission of Enquiry for European Union in 1931 and
again at the Monetary and Economic Conference in 1933, her dele-
gates introduced a Protocol for Economic Non-Aggression, calling
for the outlawry of all forms of discrimination. The Charter em-
bodies these principles.

The benefits afforded by the Charter could be obtained by Russia
at little cost. The reduction of barriers to exports, the assurance of
equal treatment, the suppression of restrictive business practices, and
the protection of national interests in intergovernmental commodity
agreements should prove advantageous to the Soviet Union as they
are to other states. Her own commitment to reduce tariffs and to
abandon import quotas, having no effect on the volume of her trade,
could be taken without sacrifice. The Charter’s rules on state trading
might be inconvenient; it could not be said that they are really
onerous.

In certain respects, however, the requirements of the Charter are
bound to be unwelcome. Publicity as to exports, imports, and trade
agreements is expected ; the Russians are addicted to secrecy; they
have published no trade statistics for the last ten years. Freedom of
national action is limited ; economic planners prefer administrative
flexibility. Members of the ITO are granted the right to call into
question the policies and practices of other members and the Organi-
zation is authorized to settle trade disputes; this procedure would
doubtless be regarded by the Russians as an unwarranted intrusion
into their affairs. State-trading operations, says the Charter, should
be conducted solely on the basis of commercial considerations; the
impropriety of employing trade to serve political objectives is un-
likely to be acknowledged by a Communist state.

Bilateralism and discrimination have been preached and practiced
by the Soviet Union since the war. Russia now professes to find in the
principle of equal treatment an effort by capitalist powers to enslave
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the economies of weaker states. Her own relations with her satellites
are governed by a series of agreements that bind them tightly to her
economy. Through bilateral trade agreements, they have been forced
to turn toward the Soviet Union as the market for most of their ex-
ports and the source of most of their imports. Through economic
collaboration agreements, establishing joint holding companies in
which Russia appropriates half of the ownership and appoints the
managements, they have been compelled to surrender control of
some of their major industries. If it is the purpose of these agreements
to pave the way for the ultimate absorption of neighboring countries
into a greater USSR, they are well designed to serve that end. Short
of this, they will make it possible for the Soviet Union, through its
greater strength, to exploit the surrounding peoples and, by requiring
them to discriminate against outsiders, to maintain an exclusive trad-
ing bloc.

Neither in Communist ideology nor in the present foreign policy
of the Soviet Union is there any ground for hope that Russia will
become a member of the ITO. She has participated in few of the
specialized agencies of international cooperation. Russia belongs to
the World Health Organization, the Universal Postal Union, and
the International Telecommunications Union; she has refused to join
the United Nations Educational, Scientific, and Cultural Organiza-
tion, the International Refugee Organization, the International La-
bor Organization, the Food and Agriculture Organization, the In-
ternational Civil Aviation Organization, the International Bank for
Reconstruction and Development, and the International Monetary
Fund. She has declined to participate in the trade negotiations at
London, Geneva, or Havana. She has consistently opposed the pro-
gram of European economic reconstruction upon the success of
which the Charter must stand or fall. Despite this record, if the
Soviet Union were some day to conclude that its political objectives
would be served by international economic cooperation, it might still
join the ITO. The door has always been kept open. But the possi-
bility that Russia will enter appears to be remote.

How will Russian non-adherence affect the operation of the Ckar-
ter? Before the war, the Soviet Union accounted for one-seventieth
of the world’s trade. Her postwar share is unlikely to be large; some
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trade that was once external is now internal; policy is directed to-
ward economic self-sufficiency. Even though she rejects the Charter’s
rules for state trading, Russia is so small a factor in world markets
that competition should suffice to hold her operations in line. It is
possible that all of the nations in the Russian trading bloc will refuse
to join, thus splitting the world of trade in two. While this would be
unfortunate, it would not be fatal to the operation of the ITO. Be-
fore the war, the whole area accounted for less than one-thirteenth
of the world’s trade. Rules of fair dealing can be applied effectively
to the other twelve-thirteenths. It is in its political implications, rather
than its economic effects, that the Russian position is dangerous.
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CHAPTER 17

COMMITMENTS AND ESCAPES

THE many international conferences that dealt with problems of
commercial policy between the two world wars confined themselves,
in ‘the main, to adopting resolutions and making recommendations
that had no binding force on governments. The Havana Charter, by
contrast, contains a long series of specific commitments affecting na-
tional policies. Most of these commitments and many of the excep-
tions and possible exemptions which accompany them have been de-
scribed in some detail in the foregoing chapters. But it would be well,
at this stage, to review the total balance of commitments and escapes
in order to appraise the frequent charge that commitments outweigh
escapes for the United States while escapes outweigh commitments
for every country other than the United States. Is the Charter really
as hard on us and as easy on everybody else as some of its critics
would have us believe ?

COMMITMENTS AS TO COMMERCIAL POLICY

With respect to the reduction or elimination of restrictive or dis-
criminatory measures imposed on international trade by govern-
ments, countries joining the ITO will commit themselves, save where
specific exceptions are contained in the Charter or specific exemp-
tions may be granted by the Organization, to do or to refrain from
doing the following:

1. To enter into and carry out negotiations directed toward the
substantial reduction of tariffs and the elimination of preferences

(17).
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2. To introduce no new preferences and to increase no old pref-
erences (16).

3. To give effect, at the earliest practicable date, to common
definitions and procedures for determining the value of imported
goods when value is the base upon which customs duties are levied
(35).

4. To reduce the number and diversity of other customs fees
and charges and to limit them, in amount, to the value of services
rendered (36).

5. To reduce and simplify import and export formalities and
documentation requirements (36).

6. To eliminate unnecessary marking requirements and reduce
the burden of complying with such requirements as are retained
(37).

7. Not to impose on imported goods internal taxes higher than
those imposed on like domestic goods (18).

8. Not to impose on the distribution or use of imported goods
laws, regulations, or requirements more onerous than those im-
posed on the distribution or use of like domestic goods (18).

9. In all these matters, to accord to each other member country
in the ITO treatment no less favorable than that accorded to any
third country (16).

10. To prevent the use of trade names in such a manner as to
misrepresent the true origin of a product (37).

11. To confine anti-dumping and countervailing duties to cases
of actual injury and to limit them, in amount, to the margin of
dumping or the value of the bounty or subsidy they are designed
to offset (34).

12. To afford freedom of transit to goods moving across their
territories, without discrimination as to ownership, origin, destina-
tion, or means of transportation (33).

13. Not to impose any new requirement that any specified
amount or proportion of any product must be supplied from do-
mestic sources and to include the reduction or elimination of ex-
isting mixing regulations in international trade negotiations (18).

14. Not to discriminate against the distribution or exhibition of
imported motion-picture films by any means other than requiring
that a certain amount of screen time be reserved for the exhibition
of domestic films and to include the reduction or elimination of
such screen quotas in international trade negotiations (19).

15. Not to allocate imported products affected by domestic
mixing requirements or screen quotas among foreign sources of
supply (18, 19).

16. In all cases other than those specifically excepted by the
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Charter or exempted through approval by the ITO, to abandon
the use of licenses, quotas, or other quantitative restrictions on ex-
ports or imports (20).

17. In those cases and at those times when quantitative re
strictions may be used, so to administer them as to avoid discrimi-
nation between other member countries (22).

18. To join the International Monetary Fund or to enter into
a special exchange agreement with the ITO (24).

19. Not to evade the Charter’s rules on quantitative restrictions
by using exchange controls and not to evade the Fund’s rules on
exchange controls by using quantitative restrictions (24).

20. In the case of a state monopoly of import trade, to enter
into and carry out negotiations directed toward the limitation or
reduction of any competitive advantage that may be afforded to
domestic producers, the relaxation of restrictions on imports, and
the satisfaction of the full domestic demand for the imported prod-
uct (31).

21. In the case of a state monopoly of export trade, to enter
into and carry out negotiations directed toward the limitation or
reduction of any competitive advantage that may be afforded to
domestic users of the monopolized product and toward assurance
that the product will be exported in adequate quantities at reason-
able prices (31).

22. In any state-trading operation, to act solely in accordance
with commercial considerations and to afford the enterprises of
other member countries adequate opportunity, in accordance
with customary business practice, to compete for participation in
sales or purchases (29).

23. To publish, fully and promptly, statistics, laws, regulations,
judicial decisions, administrative rulings, and international agree-
ments affecting world trade (38, 39).

24. To administer trade regulations uniformly and impartially
and to afford traders suitable facilities for consultation with ad-
ministrative authorities (38).

25. To maintain or establish independent tribunals or proce-
dures for the prompt review and correction of administrative
action (38).

In the main, these are commitments either to do things which the
United States is already doing and intends to continue doing, or to
refrain from doing things which the United States is not doing and

does not desire or intend to do. At the same time, they are commit-
ments to do things which many other countries are not doing and
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would not otherwise undertake to do, or to refrain from doing things
which many other countries are doing and, in the absence of these
commitments, will certainly continue to do.

THE BALANCE OF OBLIGATIONS

In the United States, the commercial policy commitments in the
Charter would require only minor adjustments in legislation and ad-
ministration. We should have to modify our methods of customs
valuation, in certain respects, and make some changes in our mark-
ing requirements. We should have to amend our tariff law so that
the use of countervailing duties would depend, as does the use of
anti-dumping duties, upon a finding of injury. We should have to
discontinue our discriminatory internal tax on oleomargarine and
abandon our prohibition against the exportation of tobacco seed. We
should have to make certain changes in our trade arrangements with
the Philippines, either eliminating a preference given the Philippines
in our internal tax on coconut oil or converting it into a preference
in our tariff, and either abandoning a number of absolute quotas on
imports from the Philippines or converting them into tariff quotas
beyond which higher rates of duty would apply. We might have to
rely, in part, upon duties rather than import quotas to prevent a
backflow of primary commodities where exportation had been sub-
sidized. None of these changes would necessitate a serious departure
from existing practice or a major redirection of established policy.

In most other countries, the adjustments required to bring legisla-
tion and administration into harmony with the commercial policy
provisions of the Charter will be far more numerous and more im-
portant than those required in the United States. Our country has
been committed since 1934, under the Reciprocal Trade Agreements
Act, to negotiate for the reduction of tariffs and other barriers to
trade; under the Charter, other countries will assume a similar com-
mitment. The United States has adhered to the principle of uncondi-
tional most-favored-nation treatment since 1922; it has forbidden
misrepresentation of the origin of goods as an unfair method of com-
petition, under the Federal Trade Commission Act, since 1914;
many other countries have never adopted such policies. The United
States has made comparatively little use of preferences, discrimina-
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tory internal taxes or regulations, quantitative restrictions, exchange
controls, or state trading; many other countries are making extensive
use of these devices. The United States is the predominant exporter
of motion-picture films; all other countries are importers ; their com-
mitment to abandon discriminatory practices is of interest, primarily,
to the American industry. The United States is already a member of
the International Monetary Fund; the Charter will require non-
members of the Fund to accept its obligations. The United States
has always given publicity to trade statistics, regulations, and agree-
ments; certain other countries shroud these matters in secrecy ; under
the Charter, publicity will be required. The United States has a
Court of Customs Appeals; many other countries, lacking equivalent
procedure, will be obliged to provide it. For most of the other mem-
bers of the ITO, all around the world, the commercial policy com-
mitments in the Charter will require major changes in practice and
in policy.

COMMITMENTS AS TO CARTEL PRACTICES

With respect to the elimination of restrictive business practices by
public or private commercial enterprises possessing monopoly power
in international trade or conspiring to restrain international trade,
each country joining the ITO will commit itself:

1. To “take appropriate measures . . . to prevent” such prac-
tices whenever they “have harmful effects on the expansion of pro-
duction or trade” (46).

2. To “take all possible measures, by legislation or otherwise
. . . to ensure, within its jurisdiction, that private and public
commercial enterprises do not engage in practices” which have
such effects (50).

3. To “take full account of each request, decision, and recom-
mendation” made by the ITO and “take in the particular case the
action it considers appropriate having regard to its obligations”
under these articles (50).

These commitments are consistent with the policy embodied by the
Congress of the United States in the Sherman Anti-trust Act of
1890 as interpreted, under the rule of reason, by the Supreme Court.

For most other countries, however, they represent a radical departure
from established policy.
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COMMITMENTS AS TO COMMODITY AGREEMENTS

With respect to intergovernmental agreements to regulate the pro-
duction, exportation, importation, or prices of primary commodities,
countries joining the ITO will commit themselves:

1. Not to enter into any such agreement unless the industry in
question displays a number of specific economic characteristics
that are to be found in combination only in the cases of certain
agricultural staples and of a few minerals that are produced in
isolated regions (62).

2. Not to adhere to any such agreement unless its duration is
limited to five years or less and to formulate and adopt, during the
life of the agreement, a program of domestic economic adjustment
designed to render its extension unnecessary (63, 65).

3. Not to adhere to any such agreement unless it contains speci-
fied provisions designed to safeguard the interests of consumers, in-
cluding an equal vote for producer and consumer interests and
full publicity (60, 63).

4. To modify or withdraw from any agreement that the ITO
finds to be inconsistent with these requirements (65, 68).

These limitations upon the freedom of nations to enter into commod-
ity agreements were included in the Charter upon the sole initiative
of the United States. In their absence, other nations would continue
to be free, as they now are free, to enter into such agreements in any
field, for any period of time, without making any provision to safe-
guard the interests of consumers.

COMMITMENTS AS TO SUBSIDIES

With respect to subsidies affecting international trade, each
country joining the ITO will commit itself:

1. Not to subsidize the exportation of any commodity other
than a primary commodity (26).

2. Not to subsidize the exportation of any primary commodity
to an extent that would maintain or acquire for itself more than
an equitable share of world trade in that commodity (28).

3. Upon request, to discuss with the ITO or its members the
possibility of limiting any subsidy that operates, directly or indi-
rectly, to maintain or increase exports or to reduce or limit imports

(25).
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The limitation upon the freedom to subsidize primary commodities is
admittedly weak. Many other countries would have preferred to
make it much stronger. The United States was unwilling to do so.

COMMITMENTS AS TO LABOR AND EMPLOYMENT

With respect to the relationship between conditions of labor and
competition in international trade, each country joining the ITO
will commit itself to “take whatever action may be appropriate and
feasible to eliminate” unfair conditions of labor within its territory
(7). Since the United States already has the highest standards of
labor on earth, this commitment imposes a far heavier obligation on
other countries than it does upon our own.

With respect to the relationship between international trade policy
and domestic programs for the stabilization of industrial activity,
each country joining the ITO will commit itself to “take action de-
signed to achieve and maintain full and productive employment and
large and steadily growing demand within its own territory through
measures appropriate to its political, economic, and social institu-
tions” (3). This commitment gives expression to a policy that would
have been pursued by the United States if the Charter had never
been written. It leaves us completely free, without regard to the
opinion of the ITO or any of its members, to choose whatever
form of action we prefer. And it does not require us to guarantee
that the action taken will produce the effect for which it was
designed.

If pronounced imbalance in international trade persists, a member
continuing to have a heavy export balance commits itself to “make
its full contribution, while appropriate action shall be taken by the
other Members concerned, toward correcting the situation” (4).
This is the only commitment in the Charter that points its finger to-
ward the United States. It emphasizes the predominant position that
we now occupy in international economic life. It recognizes an ines-
capable fact: that we cannot continue indcfinitely to sell far more
than we buy, while the rest of the world goes on buying far more
than it sells. If this situation were to persist, we should be com-
pelled, in one way or another, Charter or no Charter, to contribute
to its correction. Under the Charter, the character of our contribu-
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tion is for us alone to decide. And appropriate action by other coun-
tries is also required.

COMMITMENTS AS TO ECONOMIC DEVELOPMENT

With respect to economic development, countries joining the ITO
will commit themselves:

1. To take action designed to develop their resources and to
raise standards of productivity (9).

2. Not to impose “unreasonable or unjustifiable impediments”
that would prevent other members from obtaining facilities for
their development (11).

3. To cooperate with the ITO and with other intergovern-
mental organizations in promoting and facilitating economic de-
velopment (10).

The United States stands to gain from the development of backward
areas all around the world. It does not intend to place unreasonable
obstacles in the way of enterprises which desire to export facilities
for development. But it will assume no obligation, under the Charter,
to insure that such facilities will be forthcoming.

COMMITMENTS AS TO INTERNATIONAL INVESTMENT

With respect to the treatment of private foreign investment, coun-
tries joining the ITO will commit themselves:

1. Not to take “unreasonable or unjustifiable action . . . in-
jurious to the rights or interests of nationals of other Members in
the enterprises, skills, capital, arts, or technology which they have
supplied” (11).

2. To provide “adequate security for existing and future invest-
ments” (12).

3. To impose no requirements as to the ownership of invest-
ments that are not “just” and no other requirements with respect
to investments that are not “reasonable” (12).

4. To “enter into consultation or to participate in negotiations
directed toward the conclusion” of “bilateral or multilateral agree-
ments relating to . . . opportunities and security for investment”

(12).

The value of these commitments to American investors will depend,
of course, upon the interpretation that is given to such words as “ade-
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9 ¢

quate,” “just,” and “reasonable” by the ITO and by the Interna-
tional Court of Justice and upon the character of such detailed
agreements as may be concluded under the commitment to nego-
tiate.

CAN THESE COMMITMENTS BE ENFORCED?

If any one of these forty-five commitments is not kept, the United
States or any other member of the ITO can complain, under the
provisions of Chapter VIII of the Charter, that benefits promised it
have been nullified or impaired and may be authorized, on a com-
pensatory basis, to withhold or withdraw from the delinquent mem-
ber tariff concessions or other benefits. If it chooses to do so, it may
request an advisory opinion on any legal question from the Interna-
tional Court of Justice and such an opinion, when delivered, will be
binding on the ITO.

THOSE ESCAPE CLAUSES

If the Charter were confined to statements giving recognition to
abstract principles, there would be no need for the inclusion of es-
capes. But since it sets forth a long series of specific commitments,
these are accompanied, of necessity, by a number of detailed excep-
tions and by provisions for possible exemptions from its general rules.
It has been said, in criticism of the Charter, that these escapes are
so numerous and so sweeping that little of value will remain. It is
desirable, therefore, that they be enumerated and their importance
assessed.

The exceptions and possible exceptions to the rules contained in
the Charter fall into the following general categories: (1) definitions
of jurisdiction which except matters covered in other parts of the
Charter, by other international agreements, or by other intergovern-
mental organizations, (2) routine exceptions copied from previous
commercial treaties and trade agreements, (3) temporary excep-
tions, limited to the postwar transition or to the duration of some
other period of emergency, (4) exceptions permitting the retention
of certain existing restrictions but making them subject to reduction
or elimination through negotiation, (5) other exceptions of minor
importance which are designed, in most cases, to permit a single
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country to continue a particular measure which would otherwise be
outlawed by the general rules of the Charter, and (6) four open
escapes and four controlled escapes of major importance. Each of
these categories will be examined in turn.

JURISDICTIONAL EXCEPTIONS

Exceptions which are, for the most part, little more than cross-
references to other articles, agreements, or agencies are contained in
the following articles and paragraphs of the Charter:

1. Commodity agreements are cxempt from Chapter IV be-
cause they fall under Chapter VI (45q, ix) and state trading is
exempt from Chapter VI because it falls under Chapter IV
(70-1a).

2. Agreements relating to the conservation of fisheries, wildlife,
and exhaustible natural resources and to the distribution of com-
modities in short supply are outside the Charter (45a-x, 70).

3. Complaints concerning restrictive practices in transport,
communications, and other services will be transferred by ITO to
the appropriate agencies (53).

4. The Charter will not override the provisions of peace treaties
or settlements resulting from the Second World War (99).

5. Measures taken directly in connection with a political mat-
ter brought before the United Nations fall within the scope of the
United Nations and are not subject to the ITO Charter (86-3).

The last of these provisions may be important, since it might ex-
empt a boycott employed in the course of a political dispute from
the general rule against quantitative restrictions. But it was the
judgment of the delegates at Havana that the ITO should confine
itself to economic matters, leaving to the United Nations the settle-
ment of political differences.

ROUTINE EXCEPTIONS
Technical and routine exceptions to general rules, similar to those
contained in all commercial treaties and trade agreements, are found
in the following articles and paragraphs:

1. The rule against discriminatory internal regulations does not
require railroads or other common carriers to revise their rate
structures (18—4).
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2. Quantitative restrictions may be used in enforcing the classi-
fication and grading of commodities (20-25). )

3. The commercial policy commitments do not apply to meas-
ures relating to the products of prison labor, the movement of gold
or silver, or the protection of national treasures of artistic or his-
toric value, or to measures required for public safety or necessary
to the enforcement of domestic laws not inconsistent with the
Charter (45a).

4. Neither the commercial policy commitments nor the com-
modity agreement commitments apply to measures necessary to
protect public morals or human, animal or plant life or health
(45a, 70-1c).

5. Members need not divulge confidential information which
would impede law enforcement or prejudice the legitimate com-
mercial interests of any enterprise (38-1, 50-3).

TEMPORARY EXCEPTIONS

Some of the temporary exceptions are limited to the postwar tran-
sition period; others to the time required to bring existing practices
into conformity with the new rules; others to some future period of
particular emergency:

1. The commercial policy commitments do not apply, during a
transition period to be terminated by the ITO, to measures essen-
tial to the distribution of products in short supply, the control of
prices, and the liquidation of war surpluses and industries
(45b).

2. Some latitude for discrimination in the administration of im-
port quotas is permitted a country in balance-of-payments difficul-
ties during a transition period to be terminated by the Interna-
tional Monetary Fund (23).

3. Any subsidy on exports may be continued for two years
(26-3) and a discriminatory internal tax may be retained until the
completion of negotiations permitting its conversion into a customs
duty (18-3).

4. Export restrictions may be employed for the period necessary
to prevent or relieve critical shortages of foodstuffs or other essen-
tial goods (20-2a).

5. A country in balance-of-payments difficulty may temporarily
discriminate in administering import quotas on a small part of its
trade if the benefits derived substantially outweigh any injury
that might be caused (23-2).
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NEGOTIABLE EXCEPTIONS

Certain forms of restriction or discrimination, while not forbidden
by the Charter, are to be included, as is the case with tariffs, in nego-
tiations for the reduction of barriers to trade. This is true of existing
mixing regulations (18-6), screen quotas (194), and preferences

surviving the negotiations that were held in Geneva in the summer
of 1947 (16-2).

OTHER MINOR EXCEPTIONS

A half-dozen exceptions, though written in general terms, were in-
cluded in the Charter at the insistence of a single country in order
to permit the continuance or adoption of a particular measure that
would otherwise be in violation of its general rules. These exceptions
permit continuance of a foreign screen quota in Czechoslovakia
(19¢), a livestock control plan in Norway (20-2¢-iii), a stabiliza-
tion system in Australia (34-7, 37-1), certain restrictions on the ex-
portation of raw materials in New Zealand (45a—xi), a direct-con-
signment requirement in Canada (33-7) and the institution of
export controls in connection with domestic conservation measures
in the United States (45a—viii). Of these, only the last one would
have any material effect on the total volume of international trade.

"The remaining exceptions of minor importance make possible the
use of quotas to enforce permitted exchange controls (24-8b), the
use of subsidies to offset subsidies paid by non-members of the ITO
(26—4), and certain departures from the general rules governing
commodity agreements, if approved by the Organization and all of
the participants thereto (56-3, 61-6, 63¢).

THE OPEN ESCAPES

Of the escape clauses that have real significance in relation to the
commitments contained in the Charter, there are only eight. All of
these are defined with precision and safeguarded in some detail by
their terms. Four of them come into operation without any sort of
finding or approval by the ITO or any other international agency.
The other four do not come into operation unless a finding is made
or approval obtained. The first four were included in the Charter



Commitments and Escapes 183

at the instance of the United States. The last four were included to
meet the problem of countries in balance-of-payments difficulties
and at the instance of countries whose economies are in the process
of economic development.

The exceptions which the United States regarded as prerequisite
to its acceptance of the Charter are these:

1. Tariff concessions may be suspended or withdrawn if in-
creased imports cause or threaten serious injury to domestic pro-
ducers (40).

2. Quotas may be imposed on imports of agricultural products
when domestic prices are maintained at levels higher than world
prices through measures which restrict domestic production or
marketing (20-2c¢).

3. Exports of agricultural products may be subsidized (27-3,
5).

4. Measures adopted and agreements entered into for the pro-
tection of essential security interests are exempt, in general, from
the provisions of the Charter (99-1).

These are not the provisions which the critics of the Charter, in the
United States, have had in mind when they have complained that

the document is riddled with escapes. The clauses toward which
their attention is directed thus narrow down to four.

THE CONTROLLED ESCAPES

The serious escapes, from the point of view of American opinion,
are those which make possible, in individual cases and for limited
periods of time, departure from the Charter’s rules against new pref-
erences, mixing regulations and import quotas. It is the purpose of
these escapes to enable countries that are in financial difficulties, as
is now the case in western Europe, to protect their monetary reserves
and reestablish equilibrium in their balances of payments; to facili-
tate the enlargement of markets through the gradual development of
customs unions and free trade areas; and to assist relatively undevel-
oped countries in the establishment of new industries. The four es-
capes in question are these:

1. Import quotas may be imposed by a country that is found by
the International Monetary Fund to be in balance-of-payments
difficulty, during the period and to the extent necessary “to fore-
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stall the imminent threat of, or to stop, a serious decline in its mon-

etary reserves,” or “to achieve a reasonable rate of increase in its

reserves” (21).

2. Exceptions to the most-favored-nation rule may be granted
by the ITO, under specified conditions, where they are incidental
to the gradual establishment of a customs union or free trade area

44).

( 3.) New preferences may be permitted by the ITO, for fixed

periods, between two of its members, if they satisfy a number of

specific criteria and are found to be necessary to promote the eco-

nomic development of the countries concerned (15).

4. New non-discriminatory measures affecting imports (import
quotas and mixing regulations) may be employed to promote eco-
nomic development if various conditions are fulfilled, procedures
followed, and permissions obtained (13).

These four articles are reprinted in the Appendix and are dis-
cussed in some detail in Chapters 6, 8, and 14 of this book. In text,
they are long, technical, and difficult to understand. But this very
fact demonstrates how carefully these possible exceptions are cir-
cumscribed. A wide-open escape could have been written in four
words: “This does not apply.” A controlled exception requires more
type; and these exceptions are controlled. They set up a number of
obstacles that must be surmounted: conditions to be fulfilled, criteria
to be satisfied, procedures to be followed, and permissions to be ob-
tained. Once this has been done, they impose a whole series of addi-
tional obligations that must be assumed. And finally, they provide
in one way or another for the limitation of the period during which
the exception may be enjoyed.

HOW SERIOUS ARE THE ESCAPES?

Any conclusion as to the possible seriousness of the major escape
clauses must rest upon a judgment as to how they are likely to be
administered. In the case of the balance-of-payments escape, the
broadest of the four, the ITO must accept the determination of the
International Monetary Fund and the interest of the United States
will be safeguarded by the heavy weight of its vote in the Fund. In
the cases of the economic-development escapes, the United States
will have a permanent seat on the Executive Board of the ITO and
half of the seats on the Board are likely to be held by industrial
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powers. If issues are appealed to the Conference of the ITO, the
undeveloped countries will unquestionably be in a position to outvote
the industrial states. If they were to vote as a bloc on each applica-
tion, the breach made by these exceptions would be wide. But they
are unlikely to do so. Experience has shown that the economic inter-
ests of undeveloped countries differ sharply and that their votes are
likely to be split. When a particular country applies for permission
to impose a restriction on imports of a particular product, every
exporter of the product is likely to vote against the application. And
when any two countries apply for permission to establish new pref-
erences, every country that would suffer is likely to vote in the nega-
tive. The risk of an unfavorable vote is one that the undeveloped as
well as the developed countries will have to take.

There is some virtue in the fact that the important exceptions in
the Charter are plainly labeled as exceptions to general principles
whose validity every signatory of the document must recognize.
Their legal status is that of releases granted from obligations that
have been voluntarily assumed. They do not condone unauthorized
departures from general rules; they do permit departures with inter-
national sanction, under international control.

It should be emphasized that the escapes provided in the Charter
will not enable any country to do anything that it is not already
free to do. It is true that the commitments in the Charter, when
qualified by the escapes, have less value than they would have if
they stood alone. But it is equally true that the commitments, to-
gether with the escapes, give far greater assurance as to the future
direction of national commercial policies than would exist if the
Charter were not approved.

The Charter offers to the United States an opportunity to obtain
a considerable measure of influence with respect to future commer-
cial policies all around the world. We can obtain this influence with-
out taking any commitments that would be inconsistent with our
own established policies. The question that we must answer is
whether we shall throw this opportunity away because the measure
of influence it offers is not as large as we had hoped, or retain the
considerable measure of influence that we already have within our

grasp.



CHAPTER 18

SOME CRITICISMS CONSIDERED

MosrT of the criticisms of the Charter come from people who accept
without question the objectives of multilateralism and non-discrimi-
nation and agree that some sort of an organization should be estab-
lished in the field of international trade. But the criticism that is ad-
vanced with the greatest vehemence flatly rejects these purposes. It
originates in Moscow and finds expression in every journal through-
out the world that follows the Communist party line.

According to this criticism, the sponsors of the ITO are “profes-
sional crooks,” “predatory Western capitalists,” and “pretenders to
world domination,” working toward “economic expansionism,” “im-
perialist aggrandizement,” and “American hegemony,” and brutally
imposing ‘“‘the mandates of Wall Street” on the other nations of the
world. “The Americans,” said Otto Kuusinen, president of the Ka-
relo-Finnish Republic, writing in Pravda on February 19, 1947,
“have worked out a broad plan creating a ‘world trade and cur-
rency system’ with the help of which powerful American capital can
become complete master in the field of international trade and grad-
ually take into its own hands control over the economy of most other
nations.” The monopolies of the United States, said Trud, the jour-
nal of the Soviet trade unions, on December 28, 1947, “are seeking
to enslave, not only Europe, but the whole world.”” The Charter for
the ITO, wrote L. Frei in a series of articles appearing in Vneshnyaya
Torgovlya, the magazine of the Soviet Ministry of Foreign Trade,
during 1948, “deprives member countries of their sovereign rights
and binds them to the will of the United States™ ; it is designed “to

186
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secure a monopolistic position for the United States on world com-
modity markets and is a weapon of the U.S.A. in its struggle for
world domination.” The reduction of barriers to trade and the aban-
donment of discrimination, he went on, “signify in fact the actual
economic enslavement of states weakened by the war and their sub-
jection to the domination of the rich monopolies and banks of the
U.S.A.” The International Monetary Fund, the International Bank,
and the ITO, he asserted, “are based upon credits made available
by the Americans” and these credits, in the words of Comrade
Zhdanov, are granted as ‘“‘payment for the loss by European States of
their economic and then of their political independence.” Said Hoy,
the Communist daily in Havana, “The Charter of the ITO will be
nothing other than another instrument in the hands of the United
States to enslave the rest of the world.” And this line was echoed by
the representative of the Soviet Union in a violent attack on the
Charter before the Economic and Social Council on August 11,
1948.

If the policies espoused by the United States were diametrically
opposed to those embodied in the Charter: if we had proposed, for
instance, that imports be excluded from our markets and that special
privileges, denied to other countries, be granted to our own, these
characterizations would fairly have applied. But greater freedom of
trade opens the door of economic opportunity to all peoples, and the
principle of non-discrimination protects the right of every nation to
compete, on equal terms, with every other nation in the markets of
the world, to sell more goods of better quality with superior service
for less money, so that labor may be more productive and levels of
living more nearly adequate in every corner of the globe. Equality of
treatment assures to smaller states the right to buy and sell where
they please, on terms as favorable as those afforded larger powers.
Far from reducing them to slavery, it affords a guarantee of eco-
nomic liberty. For real freedom is not to be found within the fond
embraces of a single state.

TOO MUCH IDEALISM—TOO MUCH COMPROMISE

Two sweeping criticisms of the Charter have frequently been heard
in the United States. According to the first, the Charter attempts to
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apply the principles of impractical idealism to a world that is in-
tensely practical and all too real. According to the second, the Char-
ter has been so riddled with exceptions in the process of compromise
that its ideals have lost whatever meaning they may once have had.
Of course, these criticisms cannot both be true. If the Charter were
impractical and idealistic, it would give no room to the compromises
that are required to meet the practical problems of the real world.
And if exceptions have been made to meet these problems, it can
scarcely be said that the Charter remains an expression of imprac-
tical idealism.

As a matter of fact, neither of these criticisms is justified. In one
sense the Charter is idealistic; in another sense it is not. It is ideal-
istic in that it establishes objectives toward which all countries can
agree to work. It draws on the experience of the past, but it does
not direct itself to the problems of the past. It sets up goals for the
future, but it does not limit itself to provisions that can work only
in normal times. It is concerned with the actual problems of the
workaday world. And in this sense its idealism is tempered with
a realism that is clearly practical.

It is true that the Charter contains a great many exceptions. But
these exceptions are carefully defined; many of them are temporary ;
all of them are limited in extent; and no nation will be able to use
any of them unless it satisfies the conditions on which all nations
have agreed. If it were not for the exceptions, the Charter would
not be practical, and it is because it is practical that it can be
expected to work.

It is true, too, that the Charter is a product of compromise. So is
almost every law that was ever passed by Congress or by the
legislature of any state. So is every treaty between any two powers.
So are the Charter of the United Nations and the constitution of
every international agency that has been established since the war.
Compromise is a virtue, not a defect. It means that the Charter
will not be imposed by force; that it will not be rejected because
it is one-sided, but can be voluntarily accepted because it meets the
needs of many states. Commitments taken under pressure are
fulfilled with reluctance; those taken willingly are more likely to
be observed.
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TOO LONG, TOO TECHNICAL, TOO COMPLICATED

It is said that the Charter is too long and too complicated ; that
its language is too vague or too precise; that it is hard to read and
difficult to understand. This difficulty has been well described by
Herbert Feis *: “Its articles, sections and paragraphs interweave
with one another in so many ways as to baffle memory. Some of the
provisions of real substance are so greatly trimmed with appended
ideas that the basic meaning is hard to discern. Language admitted
into some articles for the purpose of enabling some national dele-
gation to show back home that its point of view had been recognized
is offset by other words intended to deprive the ‘gift’ language of
importance. The weight and meaning of each part of the Charter
is dependent on the conditions and exceptions contained in many
others. Thus the pattern of obligation is so intricate and qualified
that summary is hard and certain to prove a little wrong. Life exists
at the heart of this most involved accord, but only the learned can
communicate with it, and then only in code.”

In this comment there is more than a little truth. The process
of negotiating wording affecting national interests, in several dif-
ferent languages, with delegates from more than fifty countries, is
unlikely to produce a masterpiece of literary style. The Charter is
long and complicated. It contains nine chapters, more than a hun-
dred articles, and several thousand words. It deals with many matters
that are technical in character, relates one subject to another
through numerous cross-references, and seeks precision in minute
details. The Charter is probably shorter than some acts of Congress;
it is certainly simpler than the income-tax law; but it is still long
and complicated. It is complicated because the laws and regulations
that govern international trade are complicated. It is complicated
because it is realistic and practical. But the multitude of technical
details in the document serves only to emphasize the character of
the agreement that has been achieved.

TO MAKE TRADE FREER IS NEGATIVE

It was argued by many of the countries participating in the trade
negotiations that the provisions of the Charter were purely negative.
* International Organization, February 1948, p. 42.
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In their view, the stabilization of employment, the maintenance of
commodity prices, and the promotion of industrial development,
rather than the reduction of barriers to trade, should be the major
objectives of international policy. And affirmative action was re-
quired if these objectives were to be attained. The Charter, however,
consisted principally of prohibitions limiting the freedom of gov-
ernments to restrict world trade. And prohibitions are not affirmative.

It is true that the Charter contains no guarantee that employment
will be stabilized, prices maintained, or industrialization actually
achieved. These objectives, in the main, must be sought by other
means. Action for the stabilization of employment is left to national
governments. Freedom to maintain prices through intergovern-
mental agreement is strictly limited; adjustment to changing markets
remains a matter of domestic policy. Industrialization will be pro-
moted by private capital and enterprise, assisted by other public
agencies; the ITO will have no money to lend and no equipment
to provide. Its main task will be that of reducing barriers to trade
and eliminating discriminatory practices. It is true that this task is
negative, in the same sense in which the work of a surgeon who
removes a diseased appendix is negative. But for proposing an
operation that is required to restore the body economic to full
health, it is unnecessary to offer an apology. The Charter is de-
signed to make provision for the expansion of world trade. And in
this it is affirmative.

TOO MANY IMPORTS

It has been charged, in the United States, that the Charter would
require this country to surrender its autonomy in tariff matters to
the ITO and that its adoption would commit us to absolute free
trade. This, of course, is not so. The ITO would have no authority
whatsoever to fix any rate of duty or to require that it be raised
or lowered or maintained. Its members would be committed to
negotiate for the reciprocal reduction of tariffs. But each of them
would retain complete control over the concessions that it might
choose to make. There is no hope and no danger that such nego-
tiations would result in the elimination of all protective barriers. The
world can move toward freer trade without going all the way to free
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trade. No nation has proposed and none is ready to adopt complete
free trade.

Back of these charges, however groundless, there is the fear that
tariff reductions will make it difficult for American industry to
compete with foreign producers in the markets of the United States.
But if there is fear of foreign competition in America, there is even
greater fear of American competition abroad. And this fear is easier
to understand. Among all our major competitors we find physical
destruction, obsolescence, loss of man power, malnutrition, economic
disorganization, and political uncertainty. In the United States we
find the greatest productive plant on earth, well equipped and
physically unimpaired, at the peak of technical efficiency, with
ample supplies of highly skilled labor, with the world’s highest
wages and its lowest costs, producing for a mass market, directed
by the genius of private enterprise. In the face of this comparison,
it is difficult to believe that American industry, in general, cannot
meet competition and survive.

The foreigner who would sell in the American market suffers two
other handicaps. First, he must pay the costs of transportation,
breakage, insurance, and consular fees. Second, he must surmount
the tariff wall. Yet many a producer in this country complains that
he would be ruined if that wall were lowered by an inch. In isolated
instances, that may be true. But for American industry as a whole
it certainly is not. It has never been shown that our industry has
suffered from the tariff reductions that have been negotiated under
the provisions of the Trade Agreements Act. But the fear that it may
suffer at some time in the future is still expressed.

Producers fear imports because they have assumed that we cannot
take more products from abroad unless we produce just that much
less at home. They have directed their attention exclusively toward
the size of their share in the domestic market, taking it for granted
that the whole of the market cannot grow. But the size of the market
is not forever fixed; it may be larger when we have a thriving foreign
trade. And when this happens foreign producers and domestic pro-
ducers may both increase their sales and the share of each in the
domestic market may be maintained. But even if the share of the
domestic producer were actually to decline, he might still be better
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off than he was before. Simple arithmetic should demonstrate that
a smaller share of a larger market may bring more business than a
larger share of a smaller one. Ninety per cent of $100 million in sales
is $90 million; 80 per cent of $150 million in sales is $120 million;
with the size of the market increased by half, the domestic industry
can see its share in the market decline by a tenth and its total sales
increase by a third. A growing market provides increasing oppor-
tunities for everyone, not only for the foreign producer, but for the
domestic producer as well.

In view of the great interests that are now at stake, in international
economics and world politics, those who prophesy calamity would
appear to be suffering from a curious sense of disproportion. They
are in the position of one who thoughtlessly throws a million dollars
down the drain while he worries that he may someday lose a dime.
Surely there will be more advantage, for everyone in this country,
in big markets than in little markets, in freedom than in regimenta-
tion, in economic peace than in economic war. And this is the
advantage that the Charter is designed to gain.

TOO FEW IMPORTS

The real danger that faces us, according to other critics, is not
that we shall import too much but that we shall import too little.
If we are to maintain our export trade, imports should catch up
with exports; if we are to accept payment on our loans, imports
should exceed exports. And if this is to happen, it is argued, we
must permit foreign goods to displace domestic goods in our market ;
our less efficient producers must shift to other products or other
industries. But the sentiment of protectionism still abounds in the
United States. In our negotiations under the provisions of the Trade
Agreements Act, we have refused to make concessions that would
necessitate adjustment to the requirements of a world economy and
we have retained the right to withdraw concessions if the necessity
for such adjustment were ever to arise. And even if this cautious
policy were to be reversed, we could not hope to import in quantities
large enough to rectify the imbalance in our trade.

This argument has more substance than the previous one. There
is reason to hope, however, that time will demonstrate its fallacy.
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It is unlikely that we shall find it necessary to import more than
we export for many years to come. Given a reasonable prospect of
economic and political stability, we should be able to accept pay-
ment for a large part of our exports in the form of ownership in
enterprises located outside our borders, claims against foreign earn-
ings, and services rendered to Americans traveling abroad. Our
imports of goods will depend upon the scale of our industrial activity.
If we avoid depression, income, employment, and demand will be
maintained. As the output of our industry expands, we shall import
increasing quantities of raw materials. As our own resources arc
depleted, we shall require more lead, zinc, copper, iron ore, bauxite,
and other minerals from foreign sources of supply. As our popula-
tion grows we shall consume more sugar, coffee, cocoa, tea, bananas,
hides, and vegetable oils. As our standard of living rises, we shall
Buy more wines, jewels, laces, furs, perfumery, and other luxury
goods. A surplus of imports may be expected to develop in the
course of time.

INTERNATIONAL SOCIALISM, GLOBAL PLANNING

It is said, in criticism of the Charter, that it should have contained
an explicit denunciation of collectivism and an affirmation of faith
in private enterprise. It is argued, moreover, that the absence of
such a statement can somehow be interpreted as constituting an
endorsement of socialist philosophy. This is obvious nonsense. It is
true that the Charter does not require that industry, in every coun-
try, be operated by private enterprise. Nor does it forbid govern-
ments to engage in foreign trade. This fact, however, cannot be
taken as compromising the position of the United States. No other
nation has sought to alter our belief that the operation of industry,
in general, should be in private hands. But it must be recognized
that there are many nations who do not share our view. General
agreement on a single form of industrial ownership and operation
is not to be obtained. Other countries cannot be forced to abandon
socialism, and the United States certainly will not consent to abandon
private enterprise. The only alternative, therefore, is to restore and
maintain an international economic order that is conducive to the
preservation of private enterprise within all those countries that
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choose it for their own economies and, at all hazards, to prevent
the emergence of an order in which it would become increasingly
difficult for private enterprise to survive. It is more practical and
more important to devote our energies to this undertaking than to
a vain effort to obtain agreement on a statement of abstract prin-
ciples. And it is the former, rather than the latter, that the framers
of the Charter sought to do.

It is asserted, further, that the ITO will engage in global economic
planning, allocating production and markets among the nations of
the world and subjecting business, in every country, to the dictates
of a socialist bureaucracy. Provisions requiring the removal of re-
strictions are thus labeled as restrictive, and measures looking toward
the restoration of free markets are said to involve the creation of a
planned economy. Nothing could be a greater perversion of the
truth.

The Charter does not provide for global economic planning. It
does not give the ITO any power whatsoever to determine what any
country shall produce, or how much, or what it shall export, or how
much, or to whom, or what it shall import, or how much, or from
whom. It does permit governments to enter into agreements under
which they may temporarily regulate trade in primary commodities.
They possess this power, of course, at the present time. The Charter
does not deprive them of it. What it does is strictly to limit the
circumstances under which the power may be used and the manner
in which it may be exercised. The Charter does not prohibit com-
modity agreements; it does not promote them. In fact, it would
prevent agreements of the types that have existed in the past. Its
rules are designed to safeguard the interests of consumers, to en-
courage adjustment to changing conditions, and to facilitate the
early restoration of free markets. This is not a design for global
planning; it is an effort to keep such planning within narrow
bounds. The alternative, it should be remembered, is not a situation
in which there would be no commodity agreements, but one in
which there might be many such agreements to which no safeguards
whatsoever would apply.

It should be emphasized that the whole purpose of the Charter
is not to multiply restrictions, but to minimize them; not to increase
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controls, but to reduce them. Instead of regimenting world trade,
it seeks, through international agreement, to liberate trade from the
forms of regimentation imposed on it by national governments.

SURRENDER OF SOVEREIGNTY TO A SUPERSTATE

Another argument, appearing in company with the previous one,
asserts that the Charter would require the United States to surrender
sovereignty over its domestic economic life, transferring to the ITO
authority to determine its internal policies. This simply is not true.
The ITO will not be a supranational government; it will have no
powers—legislative, executive, or judicial—that would impinge
upon the sovereignty of member states. The Charter, like any other
international instrument, contains commitments that limit the free-
dom of action of the signatory powers. But these commitments are
narrowly limited and carefully defined; they are to be assumed
voluntarily. No nation need enter the ITO unless it believes that it
would be to its advantage to do so, and no nation can be compelled
to remain within the Organization if it feels that its interests would
not be served. Voluntary agreement for mutual advantage has
always been the method by which order has been established in
international affairs. There seems to be no reason why this method
should not be applied to international trade.

The ITO will have no power whatsoever to intervene in the
domestic wage, employment, or development policies of member
states. Each of its members will agree “to take whatever action may
be appropriate and feasible” to eliminate unfair conditions of labor
within its territory. Each of them will agree “to take action designed
to achieve and maintain full and productive employment.” And
each will agree to “take action designed progressively to develop . . .
industrial and other economic resources and to raise standards of
productivity.” But, in each case, the nature of the action to be
taken by any member state is for it alone to choose. No power is
conferred upon the ITO to tell a member what action for the
elimination of unfair conditions of labor would be “appropriate and
feasible.” No state is asked to guarantee that its efforts to stabilize
employment will succeed. And if they do not, the ITO is given no
authority to say what steps it should have taken or to dictate the
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steps that it should subsequently take. So, too, with economic de-
velopment. Each of the less developed countries will make its own
decisions as to the industries it wishes to promote. The ITO will
have no right to decree that a particular industry should not be
developed or that another should be promoted in its place. Whenever
the statement is made that the Organization will possess dictatorial
power of any sort over the internal economies of member nations,
the answer can be given categorically that this is not the case.

ONE-SIDED OBLIGATIONS

It is frequently asserted that obligations, under the Charter, will
be imposed exclusively upon the United States and freedom granted
to all other nations to pursue whatever course they choose. This
argument appears in three forms. According to the first, the pro-
visions of the document itself will bind us hand and foot while
opening escapes to everybody else. According to the second, these
provisions may be fairly balanced, but we shall live up to them,
while no other country can be trusted to keep its word. According
to the third, nations may live up to the letter of the law, but they
will outvote us whenever differences arise.

The first of these contentions was examined at some length in
Chapter 17 and found to be erroneous. The second reveals a self-
righteousness that will not endear us to our neighbors; it impugns
the honor of every other country in the world. Only the third re-
quires examination here.

In some of the procedures envisaged by the Charter, the question
of voting power is irrelevant. Where members of the ITO are called
into consultation, any action that may result will be taken, not on
the basis of voting, but by common consent. Where negotiations
are entered into, each participant will influence the content of the
bargain and accept or reject it, on balance, according to his choice.
It is only where the fulfillment of obligations is questioned or excep-
tions from obligations requested that the issue would be settled by
a vote. Here, to be sure, a majority of the members of the Organi-
zation might decide that one of their number, whose fulfillment of
an obligation had been questioned by the United States, was not
guilty of violation ; or a majority might decide, upon the complaint
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of another member, that the United States had violated an obliga-
tion in a certain case. So, too, a majority might vote against an
exception that we favored or for an exception that we opposed. But
these possibilities need give no occasion for alarm. For it is unlikely,
in practice, that the vote would invariably—or frequently—run
against the interests of the United States.

In some cases, countries requesting exceptions must obtain the
consent of other parties to trade agreements; such parties may veto
their requests. In the case of the balance-of-payments exception, the
most important in the Charter, the ITO is bound by determina-
tions made by the International Monetary Fund, and the United
States casts a weighted vote in the Fund. In certain other cases,
decisions taken by the Organization require a two-thirds majority.
But even where a simple majority suffices, it cannot be assumed
that a majority of members would seek to form, and succeed in
forming, a cohesive voting bloc. There is no single sharp division
of interest that will appear in every case. The line-up of votes will
be constantly shifting, from issue to issue and from time to time.
The influence of a major power, moreover, cannot be limited to
the weight accorded to its vote. The United States, at the Havana
conference, obtained acceptance of three important provisions that
were sought by it alone: the finality of determinations on financial
matters by the IMF, the outlawry of numerous forms of discrimina-
tion against imported films, and the provision of greater freedom to
subsidize exports of primary commodities. Neither in these cases nor
in others was the assumption that other nations will combine to
vote us down, at every opportunity, borne out in fact. It would be
unreasonable to expect that the United States will win on every
vote that will be taken in the ITO. It would be equally unreasonable
to expect that it will always lose. On the balance of gains and losses,
our country, as every other, will have to take a chance. If the balance
should tip against us, we could withdraw from membership.

KILL IT—MAKE IT OVER—LET IT WAIT

Three different lines of attack are followed by those who oppose
ratification of the Charter in the United States. One group contends
that international agreement and organization are not needed; that
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trade will go on without them; that American business can look
out for itself. Another group professes to favor agreement and or-
ganization but insists that the proposed agreement should be re-
vised and the proposed organization set up along different lines. A
third group, also supporting agreement and organization in prin-
ciple, contends that they are not urgent and might well be postponed.

According to the first of these groups, the United States should
not concern itself with the restrictive and discriminatory practices
of other nations and should take no commitments on its own
account. If other countries wish to raise barriers against imports,
they should be permitted to do so. If they wish to discriminate
against American exports, that is their own business; it is no affair
of ours. The world will always need our goods. Our industry is
powerful; it can force its way into other markets, however sur-
rounded with restrictions, on advantageous terms. If need be, our
government can retaliate ; we can fight fire with fire. So speak the
economic isolationists who have opposed the Charter from the be-
ginning and will continue to oppose it to the end. Their voice
emerges from a fools’ paradise, counseling a policy of drift. Fortu-
nately, it is the voice of a small minority.

Those who follow the second line of attack argue that the Charter
should be rewritten and the structure of the Organization over-
hauled. But there appears to be no agreement as to the changes
that should be made. It is said, for instance, that all of the escape
clauses should be eliminated; that general principles should be
brought together at the beginning of the Charter and transition-
period exceptions relegated to an appendix ; that the date on which
commitments would become binding should be postponed; that the
Charter should be confined to statements of principle that would
have no binding force; that the functions of the ITO should be
purely advisory; that the ITO should offer no advice, but limit
itself to codifying and publishing the provisions of existing treaties
and agreements affecting international trade. For one or another
of these purposes, it has been suggested that a conference to re-
negotiate the Charter should be called. It may be doubted, however,
that this suggestion would be greeted with enthusiasm by any of
the eighteen nations that devoted eighteen months to the negotia-
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tion of the present draft or by the forty other nations that joined
them for four months in the winter of 1947-1948. The Havana
Charter, for better or for worse, is the only charter that can be con-
sidered or adopted by the nations of the world. Renegotiation is not
within the realm of possibility.

According to the third group of critics, the Charter, while ulti-
mately desirable, has lost its urgency. The one real task that now
confronts us is the promotion of world recovery. And our decision
to undertake this task insures that our exports will find a market
for the next few years. During this period, the program of recon-
struction should have priority. If it should fail, the chance of
obtaining agreement on commercial policy will have been lost. If
it should succeed, agreement can be reached, under happier cir-
cumstances, in more normal times.

Tt is true, of course, that many of the nations that were stricken
by the war cannot participate, on equal terms, in the world’s econ-
omy until their reconstruction is assured. It must be recognized, too,
that restrictionism and discrimination can not be abandoned until
the world has rectified the great imbalance that now afflicts its
trade. But it does not follow that the problems of long-run policy
can safely be postponed until a better day. If we do not now see
to it that our long-run policies are right, we may find ourselves
confronted, at the end of the recovery program, with restrictions
hardened into a mold too tough to break. There would be little
sense in making heavy contributions to reconstruction if we had
small hope that conditions in the 1950’s would be any better than
they are today. We must know, as we work our way out of the
chaos left by war, in what direction we are headed, and why.

It is argued, finally, that the Charter might safely be shelved,
since the most important of its commitments are also contained in
the General Agreement on Tariffs and Trade. There is danger,
however, that the General Agreement would not survive the aban-
donment of the Charter. The General Agreement is in effect pro-
visionally, not definitively; it can be denounced on short notice.
The Charter and the General Agreement, while independent of one
another, were conceived and negotiated as related parts of a com-
mon plan. If the United States were to renounce the one, many of
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the contracting parties might withdraw from the other. If this were
to happen, tariffs would rise, quota systems and exchange controls
would be maintained and strengthened, bilateralism would persist,
and discrimination would be intensified; in almost every country,
outside of the United States, detailed administrative regulation of
exports and imports, instead of being the exception, would become
the general rule. And even if this were not to happen, much of
the ground that has been gained in the Charter would be surren-
dered: the hard-won agreements on cartel and commodity policy
would be sacrificed; the opportunity to establish an international
trade organization would be lost.

It is obvious to everyone today that the structure of international
trade relationships must be rebuilt. But time is short ; our power as
social architects is greater this year and next than it will be a few
years hence. If we delay, our last opportunity to reconstruct world
trade on the pattern of freedom may well be lost. The time for action

IS now.



CHAPTER 19

SOME OPEN QUESTIONS

THERE are those who appear to take the view that it should be
possible for the United States, in any international negotiation, to
obtain precisely what it seeks, yielding nothing to nations that are
committed to opposing policies. In this view, American negotiators
should follow the practice of laying down their demands on a take-
it-or-leave-it basis. They should concede nothing ; they should never
compromise. In one way or another, they should compel all other
nations to sign on the dotted line.

Such a view is incredibly naive. Such a procedure simply would
not work. And even if it were workable, it would be unwise. Other
countries, too, have economic problems and political necessities,
long-standing traditions and established policies, a sense of dignity
and national pride. Refusal to compromise would be resented.
Proposals that could not be modified in any way would be rejected.
Commitments that were taken under duress would be reluctantly
observed. If there is to be willing adherence, obligations must be
voluntarily assumed. The method of international negotiation is
necessarily that of persuasion and compromise. And this is the
method that was followed, at London, Geneva, and Havana in
negotiating the Charter of the ITO.

Since it makes concessions to opposing points of view, the Charter
is less than perfect from the point of view of the United States. It is
not to be appraised exclusively in terms of black and white. In this
document, as in any other, it is necessary to strike a balance by
weighing the bad against the good. In this chapter, consideration
will be given to the risks that will be incurred in accepting the
Charter; in the next, to the risks that would be run in rejecting it.
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SANCTION FOR MALPRAGTICE ?

It must be admitted that the agreement contained in the pro-
visions of the Charter is, in some cases, more apparent than real,
that underlying interests are still in conflict, and that different in-
terpretations are likely to be placed on the same form of words. In
a few instances, at least, fundamental differences, instead of being
resolved, are covered up by wording that is ambiguous or meaning-
less. Thus a recognition of the desirability of promoting industries
for the processing of domestic raw materials, that was sought by
certain countries, appears illogically in a paragraph that says, in
effect, that nations, during the limited life of a commodity agree-
ment, should adopt measures designed to make its extension un-
necessary (57b). In the same way, a proposal that the ITO be
empowered to raise the prices of raw materials and reduce the prices
of manufactured goods appears as a provision permitting it to make
studies and recommendations (72d). And the contention that the
ITO should be required to give preferred treatment to undeveloped
nations is reduced to the statement that it *“shall have due regard
to the economic circumstances of members, to the factors affecting
these circumstances, and to the consequences of its determinations
upon the interests of the Member or Members concerned” (72-2).
Such provisions can do no damage in themselves, but they serve to
illustrate the fact that underlying attitudes remain unchanged.

Since this is true, there is a risk that members of the Organization
will attempt to exploit to the limit the exceptions permitted by the
Charter, while giving lip service to its general rules. And if this
should happen, there is danger that an accumulation of decisions
granting such exceptions would come to be regarded as a codifica-
tion of accepted practice, endorsed by world opinion and given
status in international law. In these circumstances, restrictionism
and discrimination might be preserved and sanctified and the basic
principles of the Charter lost from sight.

Such a development is possible; but it is by no means inevitable.
Unreasonable exemptions will be sought ; they will also be opposed.
The interests of nations, in general, will not be served by restrictive
and discriminatory practices. The ITO will bring these practices
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into the full light of publicity. It will serve as a continuous forum
in which they can be challenged and condemned. The outcome of
these deliberations cannot be predicted with any certainty. It will
depend upon the attitudes with which the members of the ITO
approach its work. The countries that join the Organization will
make or break it. If they seek to realize the general principles con-
tained in the Charter, they will make it. If they place too much
emphasis on the possible exceptions to these general principles, they
will break it.

4

PLANNING FOR INTERNATIONAL DEFICITS ? 'Z‘

The most far-reaching exception in the Charter is the one that
permits a country with a serious deficit in its balance of payments,
impairing or threatening the adequacy of its monetary reserves, to
impose quotas on its imports. This is a necessary exception, but it is
also a dangerous one. Under the abnormal conditions created by the
war, a deficit in a country’s balance of payments may be a con-
sequence, predominantly, of factors that are beyond its control. But
even under such conditions this is not entirely true. And in normal
circumstances it would be even less so. A government may decide
to spend so heavily on industrialization or reconstruction, armament,
housing, or social services that its demand for imports is substan-
tially increased. It may encourage inflation by failing to tax, by
printing money, by extending credit, or by permitting wages and
prices to mount until its exports become so costly that they are sub-
stantially curtailed. In either way, or in both, domestic policy may
create or maintain a balance-of-payments deficit. Such a deficit, in
all likelihood, would be a by-product, rather than an objective, of
domestic policy. But it is conceivable that it might be deliberately
contrived. And in either case, since the International Monetary
Fund and the ITO could not avoid a finding that monetary reserves
were, in fact, endangered, the exception permitted by the Charter
would come into play.

There is only one way in which nations could be deprived of the
power to make themselves eligible to use import quotas by incurring
external deficits. The ITO could be given authority to intervene in
their internal economic policies. But this is what the Charter explic-
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itly declines to do. According to its provisions, “The Members rec-
ognize that, as a result of domestic policies directed toward the
fulfillment of a Member’s obligations . . . relating to the achieve-
ment and maintenance of full and productive employment and
large and steadily growing demand, or its obligations relating to
the reconstruction or development of industrial and other economic
resources and to the raising of standards of productivity, such a
Member may find that demands for foreign exchange on account of
imports and other current payments are absorbing the foreign ex-
change resources currently available to it in such a manner as to ex-
ercise pressure on its monetary reserves which would justify the insti-
tution or maintenance of restrictions. . . . Accordingly, no Mem-
ber shall be required to withdraw or modify restrictions which it is
applying . . . on the ground that a change in such policies would
render these restrictions unnecessary” (21—4b). Interference in the
domestic affairs of nations is thus expressly prohibited and freedom
to get into balance-of-payments difficulties is retained.

The same issue arose, in connection with currency depreciation
and exchange controis, under the Articles of Agreement of the Inter-
national Monetary Fund. And the Fund, as the ITO, was forbidden
to require adjustments in “the domestic social or political policies”
of its members. Here, as in the case of the ITO, the effect is to
weaken the force of the agreement.

It must be recognized, however, that no nation is prepared to sur-
render sovereignty over internal economic policy. And this is true,
in particular, of the United States. Neither the ITO nor the Fund
could be given authority to influence domestic policies affecting the
international position of other countries without being given similar
authority to influence such policies in the United States. And it is
certain that any such provision, even if it could have been accepted
by other countries, would have been rejected by our own.

There is danger, therefore, that the balance-of-payments excep-
tion in the Charter will be broader than might otherwise have been
the case. But it may be doubted that important trading nations will
deliberately direct their policies toward the creation and mainte-
nance of external deficits. Balance, both in domestic budgets and in
international accounts, has its advantages. Sound policy in monetary
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and fiscal matters, while it cannot be guaranteed, may well prevail.
The test of the pudding will be in the eating.

INDUCEMENT TO STATE TRADING ?

The most effective way to solve the problems created by state-
trading operations abroad would be to adopt state trading at home,
forcing the state monopolies in other countries to deal with similar
monopolies in our own. To do this, however, would be to require
private enterprise to surrender to socialism without a struggle. And
no such surrender could be contemplated by the United States. An
entirely different approach toward the problems of state trading was
suggested in the original American Proposals, adopted at London
and Geneva, and accepted at the Havana conference. The Charter
accordingly attempts to fit state trading into the pattern of multilat-
eralism and non-discrimination, subjecting it to the same principles
that apply to the public regulation of private trade. State-trading
countries must enter into negotiations directed toward the expan-
sion of exports and imports; they must be guided by commercial
considerations in selling and buying ; they may not employ discrimi-
nation to serve political ends. They may not resort to restrictive busi-
ness practices to prevent the expansion of trade. These are the most
effective provisions that it was possible for anyone, in business or in
government, to devise. They are sound in principle. But it cannot be
contended that they will be easy to enforce.

It is a simple matter, in the case of a country whose trade is in
private hands, to determine whether the government is permitting
the demand of consumers for foreign goods to be more nearly satis-
fied. One has only to observe whether tariffs have been reduced, im-
port quotas abandoned or enlarged, and exchange controls abolished
or relaxed. But in the case of a state-trading country, no such deter-
mination can readily be made. A state monopoly will buy as much,
or as little, as the government chooses. And no one can say with cer-
tainty how much more would have been imported if consumers had
been free to make the choice. The Charter requires that domestic
demand be fully satisfied at the established price. But it will be diffi-
cult for outsiders to estimate the extent of that demand.

A similar difficulty arises in connection with the rule of non-dis-
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crimination. When a private-enterprise country discriminates, that
fact is clearly revealed by the existence of preferential rates in its
tariff, by the structure of its quota system, or by the administration
of its exchange controls. But when a state-trading enterprise dis-
criminates, the fact can be demonstrated only by a cost-accounting
study of its books. And the results of such a study might well be
open to dispute. It is too much to expect that state-trading opera-
tions will never be employed as instruments of national policy. Dis-
crimination may often be motivated by political rather than eco-
nomic purposes. But this fact is scarcely to be established without
resort to the practice of psychiatry.

The state-trading provisions of the Charter, admittedly, are weak.
And since control over other methods of regimenting trade is likely
to be more effective, there is some risk that this inequality might
serve as an inducement to the further monopolization of trade by
governments. But this risk would appear to be more theoretical than
real. Pressure for the restriction of imports, in any country, comes
from private interests who seek relief from the necessity of facing
foreign competition. These interests would not be served by a pro-
gram of nationalization. They are unlikely to burn down the house
to roast the pig. Socialism involves much more than freedom to in-
terfere with foreign trade. In its acceptance or rejection, this factor
will scarcely be determining.

The Charter marks the first attempt to subject the practices of
statc trading enterprises to international control. The ITO will serve
as a medium through which these practices can be criticized, de-
fended, and modified. It may well operate to moderate the violence
that they would otherwise do to the principles of multilateral trade.
And if it works, it may protect countries preferring private enter-
prise from being forced into nationalization in their own defense.

RECOVERY A FAILURE?

The chances for successful operation of the ITO are bound up
with the success or failure of the European recovery program. And
that program has been recognized to involve a calculated risk. It
may prove to be a political impossibility for the nations of Europe
to make the internal adjustments that would be required to balance
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their budgets, check inflation, and stabilize their currencies. It may
prove to be an economic impossibility for them to carry production
to levels that will balance their accounts or to reduce costs and prices
to a point that will enable them to compete on equal terms in the
markets of the world. The year 1952 may find them still facing sub-
stantial international deficits and requiring external aid. Indeed, it
has been suggested that pronounced imbalance in the world’s trade
may turn out to be chronic, enduring for a generation or more.

If this were to happen, and if the United States were not indefi-
nitely to continue to finance Europe’s deficits, the hopes for the res-
toration of a freer trading system would certainly be lost. The ITO
would doubtless be destroyed as the United States turned to restric-
tionism and discrimination in an effort to cope with similar prac-
tices abroad. If it survived at all, it would concern itself, not with
oBservance of the Charter’s general rules, but with the elaboration
of escapes.

The United States faced the risk of failure when it embarked upon
the program of aid to Europe. We did not allow that risk to deter us
from action; we should not allow it to influence our decision on the
ITO. If the effort to reconstruct the world’s economy should end
in failure, the fate of the ITO would be but an incident. The whole
structure of international cooperation might well be destroyed.

IS IT TOO LATE?

The risk of failure comes also from another source. The economic
and political structure of many countries has undergone a funda-
mental change. Competition has given way to monopoly, private
enterprise to socialism, and economic freedom to public control. Se-
curity of employment and income has come to be valued above effi-
ciency and progress. Monetary and fiscal policies are dominated by
national objectives. Domestic wages and prices are insulated against
the movement of world markets. Adjustment to changing demands
is everywhere resisted. The allocation of resources is frozen into a
predetermined mold. Politics robs economic life of flexibility. Adap-
tation to the requirements of a world economy is not permitted to
occur.

It is sometimes argued, by those who view these changes, that
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liberal trading principles, being the product of eighteenth cen-
tury minds and nineteenth century practice, are hopelessly out-
moded ; that a freer trading system can never be restored; that the
tide is running so strongly toward collectivism, regimentation, and
restrictionism that it is futile to attempt to turn it back. It follows,
presumably, that we, too, should collectivize, regiment, and restrict,
so that, in our trade with other nations, we may fight quotas with
quotas, match discrimination with discrimination, and confront pub-
lic trading monopolies abroad with a public trading monopoly in the
United States.

Surely this is a counsel of despair. It asks us to accept the cer-
tainty of disaster today because there is a chance that we may come
to disaster in the end. It is possible, of course, that the American
Proposals came twenty-five years too late. But it is possible, too,
that a new economy of freedom can be built. For this country to
surrender its principles without a struggle, simply because the going
may be rough, would be neither necessary nor wise.

“THE CHARTER IS NOT PERFECT”’

One phrase ran through the final statements made by country
after country, at London, Geneva, and Havana, as a continuous re-
frain: “Of course, the Charter is not perfect.” And this opinion will
be shared in the United States. But perfection, in international
agreemcnts, is neither to be expected nor attained. Invariably, na-
tions have to settle on something that falls short of Utopia.

The Charter may be appraised, in the United States, from either
of two points of view. It may be compared with an ideal American
blueprint for international trade. Or it may be compared with the
conditions that will inevitably exist in the world if it is not adopted.
In the first comparison, the Charter will be found to be disappoint-
ing. In the second, it will be found to afford a means of averting
chaos and restoring order in the world’s economy.

The Charter is an affirmation that fair dealing in economic rela-
tionships is a matter of joint responsibility. It will substitute the
method of consultation for that of conflict. It will subject restric-
tionism and discrimination to international supervision. Case by
case, it will build up a body of accepted principles. Increasingly, as
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its influence is established, it will bring the national policies that
govern trade into conformity with the general rules of international
law.

AND WHAT OF AMERICA?

If there are risks, in the Charter, for the United States, there are
also risks for every other country that will join the ITO. Attention
abroad is centered less on the issues that were discussed above than
on the prospects for stability in the American economy and for con-
tinuity in American foreign policy. There is danger that we shall ex-
perience another great depression. There is danger that our foreign
economic policy will some day be reversed. In the face of these dan-
gers, other countries, as well as the United States, will have to
weigh the relative risks of accepting or rejecting the Charter and
decide, on balance, which chances are the wiser ones to take.



CHAPTER 20

WHAT WE HAVE AT STAKE

THE restoration of a freer trading system has repeatedly been prom-
ised to the people of the United States and the other peoples of the
world: in the Atlantic Charter, in the lend-lease agreements, at
Bretton Woods, in connection with postwar lending, and in the in-
auguration of the European recovery program. If the Havana
Charter is ratified, this promise will be kept ; if the Charter should be
rejected, it would be violated. For the United States, ratification
will carry certain risks, as we have seen. But rejection, too, would
have its risks. And these risks are too serious to be ignored.

Our government has been engaged continuously, during and since
the war, in promoting the conclusion of agreements, the adoption of
programs, and the establishment of institutions for the reconstruc-
tion of the world economy. This undertaking was conceived and de-
veloped as a unit. Each of its parts fits into a common pattern; if
any one of them were lacking, the pattern would be incomplete.
Each part depends upon the others; the failure of one would spell
the failure of the whole.

We have already invested several billions of dollars in this enter-
prise. We have committed ourselves to invest some billions more.
We have contributed heavily to the International Bank and the In-
ternational Monetary Fund, set up to “facilitate the expansion and
balanced growth of international trade.” We have made extensive
loans to other countries on the condition, among others, that they
join us in reducing barriers to trade. We have asked the nations
participating in the European recovery program to cooperate in re-
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ducing barriers and exchanging goods among themselves and with
the other nations of the world. If we were now to turn away from
this objective, our investments would be imperiled and one of the
purposes for which we made them would be lost.

THE FUND AND THE BANK

It is the purpose of the International Monetary Fund, by contrib-
uting to the stabilization of currencies, to bring about the eventual
elimination of exchange controls. But there would be little point in
abolishing national regulation of the use of monies if freedom to
license imports were retained. For any restriction that a nation was
forbidden to accomplish by regulating its exchanges, it could effect
with equal certainty by imposing a quota system on its trade. Unless
quantitative restrictions, as well as exchange controls, are brought
uhder international supervision, the purpose of the Fund can be
circumvented with the greatest of ease. Unless the Fund is supported
by the ITO, its possible contribution to the restoration of a freer
trading system will be insignificant.

A nation that is short of foreign monies with which to pay for
imports may be able to obtain them, for a time, by selling its own
money to the Fund. It is the purpose of such a loan to tide the na-
tion over until it can balance its accounts by selling more abroad.
But exports cannot be increased unless markets are opened, and mar-
kets will not be opened unless nations reduce their barriers to trade.
If imports are increasingly to be restricted, the Fund can not go on
lending very long. If trade is not accorded greater freedom, the effort
to stabilize currencies will eventually break down. The future of the
Fund is thus dependent upon the establishment and operation of
the ITO. ‘

The International Bank is designed to make and to guarantee
long-term loans for reconstruction and development. It was not set
up to give money away. Borrowers are expected to pay interest and
to retire their debts. But they will not meet these payments unless
they can acquire exchange by making sales abroad. And their abil-
ity to do so will depend upon the character of the regulations that
govern international trade. If trade is tightly to be restricted, the
funds provided through the Bank will turn out to be not loans, but
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gifts. The future of the Bank, as that of the Fund, is bound up with
the prospects of the ITO.

THE EUROPEAN RECOVERY PROGRAM

The reduction of barriers to trade was pledged by the sixteen na-
tions belonging to the Committee of European Economic Coopera-
tion whose report, in response to the proposal made by Secretary
Marshall at Harvard University, was published in September 1947.
“To achieve the freer movement of goods, the participating countries
are resolved,” in the words of their report, “to abolish as soon as pos-
sible the abnormal restrictions which at present hamper their mutual
trade” and “to aim, as between themselves and the rest of the world,
at a sound and balanced multilateral trading system based on the
principles which have guided the framers of the Draft Charter for
an International Trade Organization.” This objective was recog-
nized as one of the major purposes of American assistance to Europe
in the reports made by the President’s Committee on Foreign Aid,
the Council of Economic Advisers, and the Select Committee on
Foreign Aid of the House of Representatives in November 1947.
Cooperation in facilitating and stimulating the interchange of goods
and reducing barriers to trade was established by Congress as pre-
requisite to American assistance under the terms of the Economic
Cooperation Act of 1948 and was required by the agreements con-
cluded with each of the participating countries in June of that year.

The nations of Europe would have been willing to accept our
assistance if no such condition had been attached. Its inclusion in
the agreements arises from our concern that the world move away
from restrictionism toward freer trade. It is obvious that this transi-
tion cannot be effected overnight. The objective of multilateralism
is one that cannot finally be reached until the work of reconstruction
has been completed, trade brought back into balance, and the re-
covery program brought to an end. But, in the meantime, it can
give direction to national policy.

The pledge in the aid agreements, however, is a general one. It
can come to have meaning only as it is spelled out explicitly in
commitments that will have binding force. This is what is done, in
part, for some of the participating countries, in the General Agree-
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ment on Tariffs and Trade. It is what is done, over a wider area,
for all of them, in the Charter.

The aid agreements will have expired by the time that completion
of the recovery program makes it possible to bring these commit-
ments fully into force. Reliance for the subsequent fulfillment of
their promise must be placed on the continuing obligations con-
tained in the other instruments. Without the Charter and the ITO,
there would be nothing to take over where the recovery program
leaves off. Without them, that program might well become a mere
handout and the Economic Cooperation Administration another
agency for the distribution of relief.

WORLD LEADERSHIP

In considering our position on the Charter, we might ignore the
promises and the investments of the past and look only toward the
future. But even so, we should find that serious risks would be in-
curred if we were to refuse to ratify. Of these, the first would be
the loss of our position of leadership in international economic pol-
icy.

In its origin, the program of economic reconstruction has been
predominantly an American program. And this is true, in particular,
of the part of that program that has to do with international trade.
The United States prepared and published the original Proposals for
the Expansion of World Trade and Employment. It obtained the
agreement of the British, French, and other governments to the im-
portant points in these proposals. It issued the original invitations
to negotiate for the reduction of tariffs and other barriers to trade.
It introduced the resolution that was adopted at the first session of
the Economic and Social Council providing for the United Nations
Conference on Trade and Employment and setting up the Prepara-
tory Committee. It wrote the Suggested Charter for an Interna-
tional Trade Organization, circulated it among the members of the
Preparatory Committee, and discussed it with them during the sum-
mer of 1946. It was this American document that the Committee
adopted as the basis for its deliberations in London in the fall of
that year. It was this document that set the pattern for the Charter
that was finally completed in Havana in the spring of 1948.
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The ITO is recognized everywhere as an American project. Our
country brought the rest of the world along on it, step by step, over
a period of five years. If we were now to abandon it, as we aban-
doned the League of Nations a generation ago, there is small chance
that the world would seriously consider another such program pro-
posed by the United States for years to come.

Leadership in international affairs is not lightly to be tossed away.
But there are those who look upon a concern for our international
position as mere sentimentality and insist that every proposal be
appraised from the standpoint of domestic interests alone. So it
would be well to examine the Charter in cold blood and ask what
risks would be involved in its rejection from the purely selfish point
of view of the United States.

OUR FOREIGN TRADE

The most obvious of these risks is that we should ultimately suffer
a sharp decline in the volume of our foreign trade. And this could
turn the ink in our accounts from black to red. We cannot afford to
let our exports drop back from the present level of $15 billions to
the prewar level of $2 or $3 billions. We cannot afford to let our
imports drop from $6 billions to $1 or $2 billions.

We need large exports. During the years of the recovery program,
our export position will be a source of economic and political
strength. But when that program has ended, it may well be a
source of weakness. Before the war, we sent 2 per cent of our farm
output abroad; during the war we greatly increased this output;
now we send a tenth of it abroad. Our producers of cotton and to-
bacco, wheat and flour, oats and rye and barley, corn and hogs,
canned and dried fruits and milk, salmon and sardines, among
others, depend heavily on foreign markets. If they are not to be
forced seriously to contract their operations, these markets must be
preserved. Under the stimulus of war, we also expanded our indus-
trial plant; and now that plant is geared, in many lines, to a level
of output which greatly exceeds our normal demands. The pro-
ducers of iron and steel products, trucks and passenger cars, sewing
machines, refrigerators, radios, electrical equipment, office appli-
ances, farm machinery, factory machinery, diesel engines, power
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cranes and shovels, and many other goods, now sell extensively
abroad. Foreign markets normally take less than a tenth of our total
output, but in certain areas and for certain industries the fraction
is much higher, and even a tenth may spell the difference between
a profit and a loss. Millions of Americans—on farms, in factories,
on the railroads, in export and import businesses, in shipping, avia-
tion, banking, and insurance, in wholesale and retail establishments
—depend on foreign trade for some portion of their livelihood. If
millions of dollars invested in these industries are not to be lost, if
thousands of laborers employed in these industries are not to be
thrown out of work, the markets for their products must be main-
tained.

We need large imports. As our own resources are depleted, we
shall require increasing quantities of raw materials from abroad. As
our population grows and our standard of living rises, we can ab-
sorb increasing quantities of consumers’ goods. We have loaned a
good many billions of dollars to other countries. If we are going to
collect the interest and the principal on these loans, we must permit
the borrowers to pay their debts. We want to go on selling goods
abroad. If we don’t want to give these goods away or finance them
by constantly increasing loans, we must allow their buyers to pay for
them. And we must accept these payments in the only ways in which
they can be made: by using foreign services and importing foreign
goods.

We need our foreign trade. But if the program embodied in the
Charter were to be rejected, the volume of that trade would almost
certainly decline. Tariffs, instead of coming down, would go up.
Preferences, rather than being narrowed, would be widened. Far
more serious than this, however, is the fact that most other nations
would impose quotas on imports and that many nations would so
administer these quotas as to discriminate against goods coming
from the United States.

Quotas are much more effective than tariffs as a barrier to trade,
and discriminatory quotas are much more effective than preferences
as a method of excluding particular goods. Under tariffs, the volume
of trade is still determined by private buyers and private sellers.
Goods can come in over a tariff wall if the duty is paid. But under
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a quota system, the volume of trade is rigidly fixed. A country may
say, for instance: “During the month of March, we will take 57
automobiles: 11 from France, 17 from England, and 29 from the
United States.” And that is all that comes in; not a single one above
these numbers is admitted.

Adherence to such a system, on a permanent basis, by other na-
tions, is the worst thing that could possibly happen to the trade of
the United States. It would necessitate an extremely painful read-
justment in our economy. Farmers would have to contract the acre-
age devoted to export crops. Manufacturers producing for export
would have to close their plants and take their losses. Workers, thus
displaced, would have to live on insurance benefits while they looked
for other jobs. Foreign traders, bankers, and insurance companies
would have to get along on less business. Our merchant marine, with
smaller cargoes, would have to lay up many of its ships.

This is the disaster that the United States has been seeking to
prevent. For, in the absence of the American trade program, the
world would be headed straight toward the strangulation of its com-
merce through the imposition of detailed administrative controls.
The resulting pattern would make the restrictionism of the thirties
look like absolute free trade. Our country has been standing like
the boy who thrust his thumb into the crack in the dike. If the flood
should break through, we should probably survive it, but we should
certainly suffer a serious loss. This is not a matter of sentiment; it
is a matter of dollars and cents.

PRIVATE ENTERPRISE

The United States unquestionably prefers to adhere to its tradi-
tional system of employing tariffs as the means of controlling im-
ports. This system is consistent with the preservation of private enter-
prise; the quota system is not. Quotas are fixed, not by private
traders, but by public officials. And the movement of goods between
any two countries, under a quota system, is determined by the fig-
ures on which their officials have agreed. If we, in the United States,
are to be faced by quotas all around the world, we shall have to
bargain our way into foreign markets, country by country, product
by product, and month by month. And we shall certainly have to
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set up a sizeable bureaucracy to carry on the continuous negotiations
that would be involved. It is not unlikely that our officials, backed
by the wealth and power of the United States, would be able, in
many cases, to drive shrewd bargains and make advantageous deals.
But, sooner or later, our government would find itself under pressure
to increase its bargaining power by establishing an import quota
system of its own. And if it were to yield to this pressure, it would
shortly be in the business of allocating foreign goods among im-
porters and foreign markets among exporters and telling every
trader what he could buy or sell, and how much, and when, and
where.

Since the end of the war, the United States has pursued the pol-
icy of removing controls and restoring freedom to private enterprise.
But if we were forced to regiment our foreign commerce, this policy
would have to be reversed. Export and import programs would have
to be made out and approved in advance. Export and import allo-
cations would have to be assigned to individual traders. Licenses
would have to be obtained for individual transactions. The business-
man, instead of buying and selling whatever he chose, at the time
and the place and the price that he chose, would have to fight his
way through a maze of controls. Private trade would be tied up
tighter than it ever has been in time of peace. And if our foreign
commerce were to be regimented so completely, one may well ques-
tion how much real freedom of enterprise we could preserve at
home.

Nor is the fate of private enterprise at stake in the United States
alone. If the plans for the liberalization of world trade were to
fail, their failure would hasten the spread of nationalization among
the other countries of the world. If private enterprise is to survive
abroad, it must be afforded an opportunity to live and grow. If that
opportunity is denied, it will almost certainly be doomed. There
may be those who would say that we should let the rest of the world
stew in its own juice. But that is one thing we cannot afford to do.
We cannot insulate ourselves against the movements that sweep
around the globe. If every other major nation on earth were to go
socialist, it would be difficult, if not impossible, to preserve real pri-
vate enterprise in the United States.
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OUR NATIONAL SECURITY

Our national security rests in part upon our military strength. It
rests in part upon the structure of international cooperation that has
been built up since the war. Our military strength requires ready
access to scarce supplies of strategic materials. It requires access to
markets wide enough to keep our heavy, mass-production industries
in vigorous operation, their technology advancing, their labor
skilled, their managements alert. The rules of the Charter would
prevent the imposition of export quotas on strategic materials and
the administration of export license systems in ways that might de-
liberately divert supplies from the United States to other powers.
They would open up the markets that we require if we are fully to
operate our strategic industries. American sponsorship of these
rules was based upon the belief that we shall be weaker if we at-
tempt to isolate ourselves from the other nations of the world and
stronger if we bind their economies to ours with ties of trade.

So, too, with the agencies of international cooperation. If we,
with others, will agrce to bring our differences on economic matters
to the council table, we may achieve a peaceful settlement. But if
each of us insists on retaining freedom to take action without first
considering how it would affect our neighbors, we shall provoke bad
feeling, retaliation, and economic war. Nations cannot expect to
achieve an enduring peace through agencies of political cooperation
if anarchy is the rule in economic affairs. The world tried that once
and it didn’t work. The International Trade Organization is an
indispensable part of the United Nations. To reject it would be to
jeopardize every effort we have made to organize the world for
peace.

ON BALANCE

In this matter of international trade policy there are now two al-
ternatives—and only two—before the world. The one is a situation
in which every country, acting in its own interest and without re-
gard for the interests of others, will maintain and increasingly im-
pose detailed administrative regulations on its foreign trade. The
other is a situation in which all countries, acting in their common
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interest, under the terms of the Charter and the General Agreement
on Tariffs and Trade, will voluntarily agree to keep such detailed
regulations within narrow bounds.

If the Charter and the General Agreement were to be rejected, it
is certain that the world would be headed back toward the jungle
of isolationism, economic warfare, and anarchy in trade relation-
ships. If they are accepted, we shall be given an opportunity, through
continuing cooperation, to bring order out of chaos, to achieve a
measure of stability, and to maintain economic peace. In rejection,
there is the certainty of disaster; in acceptance, the possibility of
deliverance.

Nothing in this world is guaranteed. In any course of action, we
must weigh the risks, strike a balance, and take a chance. In the
case of the Havana Charter, the balance should be clear. On the
one side, we have the risk that some of the exceptions in the Charter
will be abused, the danger that some of its provisions cannot be en-
forced, the possibility that the recovery program will fail to restore
balance in the world’s trade, and the fear that the trend toward
collectivism is so strong that it cannot be reversed. On the other
side, we have at stake our investments in reconstruction, our leader-
ship in international economic policy, our foreign trade, our system
of private enterprise, our national security, and our hopes for world
peace. It should not be difficult for us to determine where the bal-
ance of our interest lies.

In An Address to the People of the State of New York, John Jay
had this to say concerning the pending ratification of the Constitu-
tion of the United States:

“The men who formed this plan are Americans, who had
long deserved and enjoyed our confidence, and who are as much
interested in having good government as any of us are or can
be. . ..

“They tell us, very honestly, that this plan is the result of ac-
commodation. They do not hold it up as the best of all possible
ones, but only as the best which they could unite in and agree to.

“Suppose this plan to be rejected; what measures would you
propose for obtaining a better ? Some will answer, ‘Let us appoint
another convention . . . they will be better informed than the
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former one was, and consequently be better able to make and
agree upon a more eligible one.’

“This reasoning . . . takes one thing for granted which ap-
pears very doubtful; for although the new convention might have
more information . . . yet it does not from thence follow that
they would be equally disposed to agree. The contrary of this
position is most probable. . .

“Let those who are sanguine in their expectations of a better
plan from a new convention, also reflect on the delays and risks
to which it would expose us. Let them consider whether we ought

. . to give other nations further time to perfect their restrictive
systems of commerce, reconcile their own people to them, and to
fence, and guard, and strengthen them by all those regulations
and contrivances in which a jealous policy is ever fruitful.

“Butif . . . the new convention, instead of producing a better
plan, should give us only a history of their disputes, or should
offer us one still less pleasing than the present, where would we
be then?

“Consider, then, how weighty and how many considerations
advise and persuade the people of America . . . to have confi-
dence in themselves and in one another; and, since all cannot see
with the same eyes, at least to give the proposed Constitution a
fair trial, and to mend it as time, occasion, and experience may
dictate.” ¥

* Elliot, Jonathan, Debates in the Several State Conventions on The Adop-
tion of the Federal Constitution (Philadelphia, 1891), v. 1, pp. 496-502.
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CHAPTER I
PURPOSE AND OBJECTIVES

ARTICLE 1

Recognizing the determination of the United Nations to create conditions
of stability and well-being which are necessary for peaceful and friendly rela-
tions among nations,

THE PARTIES to this Charter undertake in the fields of trade and em-
ployment to co-operate with one another and with the United Nations

FOR THE PURPOSE OF

Realizing the aims set forth in the Charter of the United Nations, particu-
larly the attainment of the higher standards of living, full employment and
conditions of economic and social progress and development, envisaged in
Article 55 of that Charter.

To this end they pledge themsclves, individually and collectively, to pro-
mote national and international action designed to attain the following objec-
tives:

1. To assure a large and steadily growing volume of real income and
effective demand, to increase the production, consumption and exchange of
goods, and thus to contribute to a balanced and expanding world economy.

2. To foster and assist industrial and general economic development, par-
ticularly of those countries which are still in the early stages of industrial
development, and to encourage the international flow of capital for produc-
tive investment.

3. To further the enjoyment by all countries, on equal terms, of access to
the markets, products and productive facilities which are needed for their
economic prosperity and development.

4. To promote on a reciprocal and mutually advantageous basis the reduc-
tion of tariffs and other barriers to trade and the elimination of discrimina-
tory treatment in international commerce.

5. To enable countries, by increasing the opportunities for their trade and
economic development, to abstain from measures which would disrupt world
commerce, reduce productive employment or retard economic progress.

6. To facilitate through the promotion of mutual understanding, consulta-
tion and co-operation the solution of problems relating to international trade
in the fields of employment, economic development, commercial policy, busi-
ness practices and commodity policy.

AccorbINGLY they hereby establish the INTERNATIONAL TRADE
ORGANIZATION through which they shall co-operate as Members to
achieve the purpose and the objectives set forth in this Article.

231
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CHAPTER 11
EMPLOYMENT AND ECONOMIC ACTIVITY

ARTICLE 2

Importance of Employment, Production and Demand in Relation to the
Purpose of this Charter

1. The Members recognize that the avoidance of unemployment or under-
employment, through the achievement and maintenance in each country of
useful employment opportunities for those able and willing to work and of a
large and steadily growing volume of production and effective demand for
goods and services, is not of domestic concern alone, but is also a necessary
condition for the achievement of the general purpose and the objectives set
forth in Article 1, including the expansion of international trade, and thus for
the well-being of all other countries.

2. The Members recognize that, while the avoidance of unemployment or
underemployment must depend primarily on internal measures taken by indi-
vidual countries, such measures should be supplemented by concerted action
under the sponsorship of the Economic and Social Council of the United
Nations in collaboration with the appropriate inter-governmental organiza-
tions, each of these bodies acting within its respective sphere and consistently
with the terms and purposes of its basic instrument.

3. The Members recognize that the regular exchange of information and
views among Members is indispensable for successful co-operation in the field
of employment and economic activity and should be facilitated by the
Organization.

ARTICLE 3
Maintenance of Domestic Employment

1. Each Member shall take action designed to achieve and maintain full
and productive employment and large and steadily growing demand within
its own territory through measures appropriate to its political, economic and
social institutions.

2. Measures to sustain employment, production and demand shall be con-
sistent with the other objectives and provisions of this Charter. Members shall
seek to avoid measures which would have the effect of creating balance-of-
payments difficulties for other countries.

ARTICLE 4
Remouval of Maladjustments within the Balance of Payments

1. In the event that a persistent maladjustment within a Member’s balance
of payments is a major factor in a situation in which other Members are
involved in balance-of-payments difficulties which handicap them in carrying



Havana Charter 233

out the provisions of Article 3 without resort to trade restrictions, the Member
shall make its full contribution, while appropriate action shall be taken by
the other Members concerned, towards correcting the situation.

2. Action in accordance with this Article shall be taken with due regard to
the desirability of employing methods which expand rather than contract
international trade.

ARTICLE 5
Exchange of Information and Consultation

1. The Members and the Organization shall participate in arrangements
made or sponsored by the Economic and Social Council of the United Nations,
including arrangements with appropriate inter-governmental organizations:

(a) for the systematic collection, analysis and exchange of information on
domestic employment problems, trends and policies, including as far as
possible information relating to national income, demand and the
balance of payments;

(b) for studies, relevant to the purpose and objectives set forth in Article 1,
concerning international aspects of population and employment
problems;

(¢) for consultation with a view to concerted action on the part of govern-
ments and inter-governmental organizations in order to promote employ-
ment and economic activity.

2. The Organization shall, if it considers that the urgency of the situation
so requires, initiate consultations among Members with a view to their taking
appropriate measures against the international spread of a decline in employ-
ment, production or demand.

ARTICLE 6

Safeguards for Members Subject to External Inflationary or
Deflationary Pressure

The Organization shall have regard, in the exercise of its functions under
other Articles of this Charter, to the need of Members to take action within
the provisions of this Charter to safeguard their economies against inflationary
or deflationary pressure from abroad. In case of deflationary pressure special
consideration shall be given to the consequences for any Member of a serious
or abrupt decline in the effective demand of other countries.

ARTICLE 7
Fair Labour Standards

1. The Members recognize that measures relating to employment must take
fully into account the rights of workers under inter-governmental declarations,
conventions and agreements. They recognize that all countries have a common
interest in the achievement and maintenance of fair labour standards related
to productivity, and thus in the improvement of wages and working conditions
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as productivity may permit. The Members recognize that unfair labour condi-
tions, particularly in production for export, create difficulties in international
trade, and, accordingly, each Member shall take whatever action may be
appropriate and feasible to eliminate such conditions within its territory.

2. Members which are also members of the International Labour Organisa-
tion shall co-operate with that organization in giving effect to this undertaking.

3. In all matters relating to labour standards that may be referred to the
Organization in accordance with the provisions of Articles 94 or 95, it shall
consult and co-operate with the International Labour Organisation.

CHAPTER 111
ECONOMIC DEVELOPMENT AND RECONSTRUCTION

ARTICLE 8
Importance of Economic Development and Reconstruction in Relation to the
Purpose of this Charter

The Members recognize that the productive use of the world’s human and
material resources is of concern to and will benefit all countries, and that the
industrial and general economic development of all countries, particularly of
those in which resources are as yet relatively undeveloped, as well as the
reconstruction of those countries whose economies have been devastated by
war, will improve opportunities for employment, enhance the productivity of
labour, increase the demand for goods and services, contribute to economic
balance, expand international trade and raise levels of real income.

ARTICLE 9
Development of Domestic Resources and Productivity
Members shall within their respective territories take action designed
progressively to develop, and where necessary to reconstruct, industrial and
other economic resources and to raise standards of productivity through
measures not inconsistent with the other provisions of this Charter.

ARTICLE 10
Co-operation for Economic Development and Reconstruction

1. Members shall co-operate with one another, with the Economic and
Saocial Council of the United Nations, with the Organization and with other
appropriate inter-governmental organizations, in facilitating and promoting
industrial and general economic development, as well as the reconstruction of
those countries whose economies have been devastated by war.

2. With a view to facilitating and promoting industrial and general eco-
nomic development and consequently higher standards of living, especially of
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those countries which are still relatively undeveloped, as well as the reconstruc-
tion of those countries whose economies have been devastated by war, and
subject to any arrangements which may be entered into between the Organiza-
tion and the Economic and Social Council of the United Nations and appro-
priate inter-governmental organizations, the Organization shall, within its
powers and resources, at the request of any Member:

(a) (i) study the Member’s natural resources and potentialities for indus-
trial and general economic development, and assist in the formula-
tion of plans for such development;

(ii) furnish the Member with appropriate advice concerning its plans
for economic development or reconstruction and the financing and
and carrying out of its programmes for economic development or
reconstruction; or

(b) assist the Member to procure such advice or study.

These services shall be provided on terms to be agreed and in such collabora-
tion with appropriate regional or other inter-governmental organizations as
wil] use fully the competence of each of them. The Organization shall also,
upon the same conditions, aid Members in procuring appropriate technical
assistance.

3. With a view to facilitating and promoting industrial and general eco-
nomic development, especially of those countries which are still relatively
undeveloped, as well as the reconstruction of those countries whose economies
have been devastated by war, the Organization shall co-operate with the
Economic and Social Council of the United Nations and appropriate inter-
governmental organizations on all phases, within their special competence, of
such development and reconstruction, and, in particular, in respect of finance,
equipment, technical assistance and managerial skills.

ARTICLE 11
Means of Promoting Economic Development and Reconstruction

1. Progressive industrial and general economic development, as well as
reconstruction, requires among other things adequate supplies of capital funds,
materials, modern equipment and technology and technical and managerial
skills. Accordingly, in order to stimulate and assist in the provision and
exchange of these facilities:

(a) Members shall co-operate, in accordance with Article 10, in providing
or arranging for the provision of such facilities within the limits of their
power, and Members shall not impose unreasonable or unjustifiable
impediments that would prevent other Members from obtaining on
equitable terms any such facilitics for their economic development or,
in the case of Member countries whose economies have been devastated
by war, for their reconstruction;

(b) no Member shall take unreasonable or unjustifiable action within its
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territory injurious to the rights or interests of nationals of other Mem-
bers in the enterprise, skills, capital, arts or technology which they have
supplied.

2. The Organization may, in such collaboration with other inter-govern-
mental organizations as may be appropriate:

(a) make recommendations for and promote bilateral or multilateral agree-
ments on measures designed:

(i)

(ii)
(iii)

to assure just and equitable treatment for the enterprise, skills,
capital, arts and technology brought from one Member country
to another;

to avoid international double taxation in order to stimulate for-
eign private investments;

to enlarge to the greatest possible extent the benefits to Members
from the fulfilment of the obligations under this Article;

(b) make recommendations and promote agreements designed to facilitate
an equitable distribution of skills, arts, technology, materials and equip-
ment, with due regard to the needs of all Members;

(¢) formulate and promote the adoption of a general agreement or state-
ment of principles regarding the conduct, practices and treatment of
foreign investment.

ARTICLE 12

International Invesiment for Economic Development and Reconstruction
1. The Members recognize that:

(a) international investment, both public and private, can be of great value
in promoting economic development and reconstruction, and consequent
social progress;

the international flow of capital will be stimulated to the extent that
Members afford nationals of other countries opportunities for invest-
ment and security for existing and future investments;

without prejudice to existing international agreements to which Mem-
bers are parties, a Member has the right:

(b)

(d)

(i)

(iv)

to take any appropriate safeguards necessary to ensure that foreign
investment is not used as a basis for interference in its internal
affairs or national policies;

to determine whether and to what extent and upon what terms
it will allow future foreign investment;

to prescribe and give effect on just terms to requirements as to
the ownership of existing and future investments;

to prescribe and give effect to other reasonable requirements with
respect to existing and future investments;

the interests of Members whose nationals are in a position to provide
capital for international investment and of Members who desire to
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obtain the use of such capital to promote their economic development
or reconstruction may be promoted if such Members enter into bilateral
or multilateral agreements relating to the opportunities and security for
investment which the Members are prepared to offer and any limita-
tions which they are prepared to accept of the rights referred to in
sub-paragraph (c).

2. Members therefore undertake:

(a) subject to the provisions of paragraph 1 (¢) and to any agreements
entered into under paragraph 1 (d),

(i) to provide reasonable opportunities for investments acceptable to
them and adequate security for existing and future investments,
and

(ii) to give due regard to the desirability of avoiding discrimination as
between foreign investments;

(b) upon the request of any Member and without prejudice to existing
international agreements to which Members are parties, to enter into
consultation or to participate in negotiations directed to the conclusion,
if mutually acceptable, of an agreement of the kind referred to in para-
graph 1 (d).

3. Members shall promote co-operation between national and foreign enter-
prises or investors for the purpose of fostering economic development or
reconstruction in cases where such co-operation appears to the Members con-
cerned to be appropriate.

ARTICLE 13
Governmental Assistance to Economic Development and Reconstruction

1. The Members recognize that special governmental assistance may be
required to promote the establishment, development or reconstruction of par-
ticular industries or branches of agriculture, and that in appropriate circum-
stances the grant of such assistance in the form of protective measures is
justified. At the same time they recognize that an unwise use of such measures
would impose undue burdens on their own economies and unwarranted restric-
tions on international trade, and might increase unnecessarily the difficulties
of adjustment for the economies of other countries.

2. The Organization and the Members concerned shall preserve the utmost
secrecy in respect of matters arising under this Article.

—A—

3. If a Member, in the interest of its economic development or reconstruc-
tion, or for the purpose of increasing a most-favoured-nation rate of duty in
connection with the establishment of a new preferential agreement in accord-
ance with the provisions of Article 15, considers it desirable to adopt any non-
discriminatory measure affecting imports which would conflict with an obliga-
tion which the Member has assumed in respect of any product through
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negotiations with any other Member or Members pursuant to Chapter IV but
which would not conflict with that Chapter, such Member

(a) shall enter into direct negotiations with all the other Members which

have contractual rights. The Members shall be free to proceed in
accordance with the terms of any agreement resulting from such
negotiations, provided that the Organization is informed thereof; or

(b) shall initially or may, in the event of failure to reach agreement under

sub-paragraph (a), apply to the Organization. The Organization shall
determine, from among Members which have contractual rights, the
Member or Members materially affected by the proposed measure and
shall sponsor negotiations between such Member or Members and the
applicant Member with a view to obtaining expeditious and substantial
agreement. The Organization shall establish and communicate to the
Members concerned a time schedule for such negotiations, following as
far as practicable any time schedule which may have been proposed by
the applicant Member. The Members shall commence and proceed
continuously with such negotiations in accordance with the time
schedule established by the Organization. At the request of a Member,
the Organization may, where it concurs in principle with the proposed
measure, assist in the negotiations. Upon substantial agreement being
reached, the applicant Member may be released by the Organization
from the obligation referred to in this paragraph, subject to such limita-
tions as may have been agreed upon in the negotiations between the
Members concerned.

4. (a) If as a result of action initiated under paragraph 3, there should be
an increase in imports of any product concerned, including products which
can be directly substituted therefor, which if continued would be so great as
to jeopardize the establishment, development or reconstruction of the industry,
or branch of agriculture concerned, and if no preventive measures consistent
with the provisions of this Charter can be found which seem likely to prove
effective, the applicant Member may, after informing, and when practicable
consulting with, the Organization, adopt such other measures as the situation
may require, provided that such measures do not restrict imports more than
necessary to offset the increase in imports referred to in this sub-paragraph;
except in unusual circumstances, such measures shall not reduce imports
below the level obtaining in the most recent representative period preceding
the date on which the Member initiated action under paragraph 3.

(b) The Organization shall determine, as soon as practicable, whether any
such measure should be continued, discontinued or modified. It shall in any
case be terminated as soon as the Organization determines that the negotia-
tions are completed or discontinued.

(¢) It is recognized that the contractual relationships referred to in para-
graph 3 involve reciprocal advantages, and therefore any Member which has
a contractual right in respect of the product to which such action relates, and
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whose trade is materially affected by the action, may suspend the application
to the trade of the applicant Member of substantially equivalent obligations
or concessions under or pursuant to Chapter IV, provided that the Member
concerned has consulted the Organization before taking such action and the
Organization does not disapprove.

—B—

5. In the case of any non-discriminatory measure affecting imports which
would conflict with Chapter IV and which would apply to any product in
respect of which the Member has assumed an obligation through negotiations
with any other Member or Members pursuant to Chapter IV, the provisions
of sub-paragraph (b) of paragraph 3 shall apply; Provided that before grant-
ing a release the Organization shall afford adequate opportunity for all Mem-
bers which it determines to be materially affected to express their views. The
provisions of paragraph 4 shall also be applicable in this case.

—C—

*6. If a Member in the interest of its economic development or reconstruc-
tion considers it desirable to adopt any non-discriminatory measure affecting
imports which would conflict with Chapter IV, but which would not apply
to any product in respect of which the Member has assumed an obligation
through negotiations with any other Member or Members pursuant to Chapter
IV, such Member shall notify the Organization and shall transmit to the
Organization a written statement of the considerations in support of the adop-
tion, for a specified period, of the proposed measure.

7. (a) On application by such Member the Organization shall concur in the
proposed measure and grant the necessary release for a specified period if,
having particular regard to the applicant Member’s need for economic devel-
opment or reconstruction, it is established that the measure

(i) is designed to protect a particular industry, established between
January 1, 1939 and the date of this Charter, which was protected
during that period of its development by abnormal conditions arising
out of the war; or

(ii) is designed to promote the establishment or development of a par-
ticular industry for the processing of an indigenous primary com-
modity, when the external sales of such commodity have been mate-
rially reduced as a result of new or increased restrictions imposed
abroad; or

(iii) is necessary, in view of the possibilities and resources of the applicant

Member to promote the establishment or development of a particular
industry for the processing of an indigenous primary commodity, or for
the processing of a by-product of such industry, which would otherwise
be wasted, in order to achieve a fuller and more economic use of the
applicant Member’s natural resources and manpower and, in the long



240

(iv)

A Charter for World Trade

run, to raise the standard of living within the territory of the applicant
Member, and is unlikely to have a harmful effect, in the long run, on
international trade; or

is unlikely to be more restrictive of international trade than any other
practicable and reasonable measure permitted under this Charter,
which could be imposed without undue difficulty, and is the one most
suitable for the purpose having regard to the economics of the industry
or branch of agriculture concerned and to the applicant Member’s
need for economic development or reconstruction.

The foregoing provisions of this sub-paragraph are subject to the following
conditions:

(1)

(2)

(b)

any proposal by the applicant Member to apply any such measure,
with or without modification, after the end of the initial period, shall
not be subject to the provisions of this paragraph; and

the Organization shall not concur in any measure under the provisions
of (i), (ii) or (iii) above which is likely to cause serious prejudice to
exports of a primary commodity on which the economy of another
Member country is largely dependent.

The applicant Member shall apply any measure permitted under sub-

paragraph (a) in such a way as to avoid unnecessary damage to the commer-
cial or economic interests of any other Member, including interests under
the provisions of Articles 3 and 9.

8. If the proposed measure does not fall within the provisions of para-
graph 7, the Member

(a)

(b)

may enter into direct consultations with the Member or Members
which, in its judgment, would be materially affected by the measure.
At the same time, the Member shall inform the Organization of such
consultations in order to afford it an opportunity to determine whether
all materially affected members are included within the consultations.
Upon complete or substantial agreement being reached, the Member
interested in taking the measure shall apply to the Organization. The
Organization shall promptly examine the application to ascertain
whether the interests of all the materially affected Members have been
duly taken into account. If the Organization reaches this conclusion,
with or without further consultations between the Members concerned,
it shall release the applicant Member from its obligations under the
relevant provision of Chapter IV, subject to such limitations as the
Organization may impose; or

may initially, or in the event of failure to reach complete or substan-
tial agreement under sub-paragraph (a), apply to the Organization.
The Organization shall promptly transmit the statement submitted
under paragraph 6 to the Member or Members which are determined
by the Organization to be materially affected by the proposed measure,
Such Member or Members shall, within the time limits prescribed by
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the Organization, inform it whether, in the light of the anticipated
effects of the proposed measure on the economy of such Member coun-
try or countries, there is any objection to the proposed measure. The
Organization shall,

(i) if there is no objection to the proposed measure on the part of the
affected Member or Members, immediately release the applicant
Member from its obligations under the relevant provision of
Chapter IV; or

(ii) if there is objection, promptly examine the proposed measure,
having regard to the provisions of this Charter, to the considera-
tions presented by the applicant Member and its need for eco-
nomic development or reconstruction, to the views of the Member
or Members determined to be materially affected, and to the
effect which the proposed measure, with or without modification,
is likely to have, immediately and in the long run, on international
trade, and, in the long run, on the standard of living within the
territory of the applicant Member. If, as a result of such examina-
tion, the Organization concurs in the proposed measure, with or
without modification, it shall release the applicant Member from
its obligations under the relevant provision of Chapter IV, subject
to such limitations as it may impose.

9. If, in anticipation of the concurrence of the Organization in the adoption
of a measure referred to in paragraph 6, there should be an increase or threat-
ened increase in the imports of any product concerned, including products
which can be directly substituted therefor, so substantial as to jeopardize the
establishment, development or reconstruction of the industry or branch of
agriculture concerned, and if no preventive measures consistent with this
Charter can be found which seem likely to prove effective, the applicant
Member may, after informing, and when practicable consulting with, the
Organization, adopt such other measures as the situation may require, pending
a decision by the Organization on the Member’s application; Provided that
such measures do not reduce imports below the level obtaining in the most
recent representative period preceding the date on which notification was given
under paragraph 6.

10. The Organization shall, at the earliest opportunity but ordinarily within
fifteen days after receipt of an application under the provisions of paragraph
7 or sub-paragraphs (a) or (&) of paragraph 8, advise the applicant Member
of the date by which it will be notified whether or not it is released from the
relevant obligation. This shall be the earliest practicable date and not later
than ninety days after receipt of such application; Provided that, if unforeseen
difficulties arise before the date set, the period may be extended after con-
sultation with the applicant Member. If the applicant Member is not so
notified by the date set, it may, after informing the Organization, institute the
proposed measure,
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ARTICLE 14
Transitional Measures

1. Any Member may maintain any non-discriminatory protective measure
affecting imports which has been imposed for the establishment, development
or reconstruction of a particular industry or branch of agriculture and which
is not otherwise permitted by this Charter, provided that notification has been
given of such measure and of each product to which it relates:

(a) in the case of a Member signatory to the Final Act of the Second
Session of the Preparatory Committee of the United Nations Confer-
ence on Trade and Employment, not later than October 10, 1947, in
respect of measures in force on September 1, 1947, subject to decisions
made under paragraph 6 of Article XVIII of the General Agreement
on Tariffs and Trade; except that if in special circumstances the
CoNTRACTING PARTIES to that Agreement agree to dates other than
those specified in this sub-paragraph, such other dates shall apply.

(b) in the case of any other Member, not later than the day on which it
deposits its instrument of acceptance of this Charter, in respect of
measures in force on that day or on the day of the entry into force of
the Charter, whichever is the earlier;

and provided further that notification has been given under sub-paragraph (a)
to the other signatories to the Final Act of the Second Session of the
Preparatory Committee of the United Nations Conference on Trade and
Employment and under sub-paragraph (b) to the Organization, or, if the
Charter has not entered into force on the day of such notification, to the
signatories to the Final Act of the United Nations Conference on Trade and
Employment.

2. Any Member maintaining any such measure, other than a measure
approved by the CONTRACTING PARTIES to the General Agreement under para-
graph 6 of Article XVIII of that Agreement, shall, within one month of
becoming a Member of the Organization, submit to it a statement of the
considerations in support of the maintenance of the measure and the period for
which it wishes to maintain it. The Organization shall, as soon as possible, but
in any case within twelve months of such Member becoming a Member of the
Organization, examine and give a decision concerning the measure as if it
had been submitted to the Organization for its concurrence under Article 13.

3. Any measure, approved in accordance with the provisions of Article
XVIII of the General Agrecement, and which is in effect at the time this
Charter enters into force, may remain in effect thereafter, subject to the
conditions of any such approval and, if the Organization so decides, to review
by the Organization.

4. This Article shall not apply to any measure relating to a product in
respect of which the Member has assumed an obligation through negotiations
pursuant to Chapter IV.
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5. In cases where the Organization decides that a measure should be
modified or withdrawn by a specified date, it shall have regard to the possible
need of a Member for a period of time in which to make such modification
or withdrawal.

ARTICLE 15
Preferential Agreements for Economic Development and Reconstruction

1. The Members recognize that special circumstances, including the need
for economic development or reconstruction, may justify new preferential
agreements between two or more countries in the interest of the programmes
of economic development or reconstruction of one or more of them.

2. Any Member contemplating the conclusion of such an agreement shall
communicate its intention to the Organization and provide it with the relevant
information to enable it to examine the proposed agreement. The Organiza-
tion shall promptly communicate such information to all Members.

3. The Organization shall examine the proposal and, by a two-thirds
majority of the Members present and voting, may grant, subject to such condi-
tions as it may impose, an exception to the provisions of Article 16 to permit
the proposed agreement to become effective.

4. Notwithstanding the provisions of paragraph 3, the Organization shall
authorize, in accordance with the provisions of paragraphs 5 and 6, the
necessary departure from the provisions of Article 16 in respect of a proposed
agreement between Members for the establishment of tariff preferences which
it determines to fulfil the following conditions and requirements:

(a) the territories of the parties to the agreement are contiguous one with

another, or all parties belong to the same economic region;

(b) any preference provided for in the agreement is necessary to ensure a
sound and adequate market for a particular industry or branch of agri-
culture which is being, or is to be, created or reconstructed or sub-
stantially developed or substantially modernized;

(¢) the parties to the agreement undertake to grant free entry for the
products of the industry or branch of agriculture referred to in sub-
paragraph (b) or to apply customs duties to such products sufficiently
low to ensure that the objectives set forth in that sub-paragraph will be
achieved; )

(d) any compensation granted to the other parties by the party receiving
preferential treatment shall, if it is a preferential concession, conform
with the provisions of this paragraph;

(e) the agreement contains provisions permitting, on terms and conditions
to be determined by negotiation with the parties to the agreement, the
adherence of other Members, which are able to qualify as parties to
the agreement under the provisions of this paragraph, in the interest of
their programmes of economic development or reconstruction. The
provisions of Chapter VIII may be invoked by such a Member in this
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respect only on the ground that it has been unjustifiably excluded from
participation in such an agreement;

(f) the agreement contains provisions for its termination within a period
necessary for the fulfilment of its purposes but, in any case, not later
than at the end of ten years; any renewal shall be subject to the
approval of the Organization and no renewal shall be for a longer
period than five years.

5. When the Organization, upon the application of a Member and in
accordance with the provisions of paragraph 6, approves a margin of prefer-
ence as an exception to Article 16 in respect of the products covered by the
proposed agreement, it may, as a condition of its approval, require a reduction
in an unbound most-favoured-nation rate of duty proposed by the Member
in respect of any product so covered, if in the light of the representations of
any affected Member it considers that rate excessive.

6. (a) If the Organization finds that the proposed agreement fulfils the
conditions and requirements set forth in paragraph 4 and that the conclusion
of the agreement is not likely to cause substantial injury to the external trade
of a Member country not party to the agreement, it shall within two months
authorize the parties to the agreement to depart from the provisions of
Article 16, as regards the products covered by the agreement. If the Organi-
zation does not give a ruling within the specified period, its authorization
shall be regarded as having been automatically granted.

(b) If the Organization finds that the proposed agreement, while fulfilling
the conditions and requirements set forth in paragraph 4, is likely to cause
substantial injury to the external trade of a Member country not party to
the agreement, it shall inform interested Members of its findings and shall
require the Members contemplating the conclusion of the agreement to
enter into negotiations with that Member. When agreement is reached in the
negotiations, the Organization shall authorize the Members contemplating
the conclusion of the preferential agreement to depart from the provisions
of Article 16 as regards the products covered by the preferential agreement.
If, at the end of two months from the date on which the Organization sug-
gested such negotiations, the negotiations have not been completed and the
Organization considers that the injured Member is unreasonably preventing
the conclusion of the negotiations, it shall authorize the necessary departure
from the provisions of Article 16 and at the same time shall fix a fair com-
pensation to be granted by the parties to the agreement to the injured
Member or, if this is not possible or reasonable, prescribe such modification
of the agreement as will give such Member fair treatment. The provisions
of Chapter VIIT may be invoked by such Member only if it does not accept
the decision of the Organization regarding such compensation.

(¢) If the Organization finds that the proposed agreement, while fulfilling
the conditions and requirements set forth in paragraph 4, is likely to jeopardize
the economic position of a Member in world trade, it shall not authorize any
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departure from the provisions of Article 16 unless the parties to the agree-
ment have reached a mutually satisfactory understanding with that Member.

(d) If the Organization finds that the prospective parties to a regional
preferential agreement have, prior to November 21, 1947, obtained from
countries representing at least two-thirds of their import trade the right to
depart from most-favoured-nation treatment in the cases envisaged in the
agreement, the Organization shall, without prejudice to the conditions gov-
erning the recognition of such right, grant the authorization provided for in
paragraph 5 and in sub-paragraph (a) of this paragraph, provided that the
conditions and requirements set out in sub-paragraphs (a), (e) and (f) of
paragraph 4 are fulfilled. Nevertheless, if the Organization finds that the
external trade of one or more Member countries, which have not recognized
this right to depart from most-favoured-nation treatment, is threatened with
substantial injury, it shall invite the parties to the agreement to enter into
negotiations with the injured Member, and the provisions of sub-paragraph
(b) of this paragraph shall apply.

CHAPTER 1V
COMMERCIAL POLICY

SecTioON A—TARIFFS, PREFERENCES, AND INTERNAL TAXATION
AND REGULATION

ARTICLE 16
General Most-favoured-nation Treatment

1. With respect to customs duties and charges of any kind imposed on or
in connection with importation or exportation or imposed on the international
transfer of payments for imports or exports, and with respect to the method
of levying such duties and charges, and with respect to all rules and formalities
in connection with importation and exportation, and with respect to all
matters within the scope of paragraphs 2 and 4 of Article 18, any advantage,
favour, privilege or immunity granted by any Member to any product origi-
nating in or destined for any other country shall be accorded immediately
and unconditionally to the like product originating in or destined for all other
Member countries.

2. The provisions of paragraph 1 shall not require the elimination, except as
provided in Article 17, of any preferences in respect of import duties or
charges which do not exceed the margins provided for in paragraph 4 and
which fall within the following descriptions:

(a) preferences in force exclusively between two or more of the territories

listed in Annex A, subject to the conditions set forth therein;
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(b) preferences in force exclusively between two or more territories which
on July 1, 1939 were connected by common sovereignty or relations
of protection or suzerainty and which are listed in Annexes B, C, D
and E;

(c) preferences in force exclusively between the United States of America
and the Republic of Cuba;

(d) preferences in force exclusively between the Republic of the Philippines
and the United States of America, including the dependent territories
of the latter;

(e) preferences in force exclusively between neighbouring countries listed
in Annexes F, G, H, I and J.

3. The provisions of paragraph 1 shall not apply to preferences between
the countries formerly a part of the Ottoman Empire and detached from it
on July 24, 1923, provided such preferences fulfil the applicable requirements
of Article 15.

4. The margin of preference on any product in respect of which a prefer-
ence is permitted under paragraph 2 shall not exceed (@) the maximum
margin provided for under the General Agreement on Tariffs and Trade or
any subsequent operative agreement resulting from negotiations under
Article 17, or (b) if not provided for under such agreements, the margin
existing either on April 10, 1947, or on any earlier date established for a
Member as a basis for negotiating the General Agreement on Tariffs and
Trade, at the option of such Member.

5. The imposition of a margin of tariff preference not in excess of the
amount necessary to compensate for the elimination of a margin of preference
in an internal tax existing on April 10, 1947, exclusively between two or more
of the territories in respect of which preferential import duties or charges
are permitted under paragraph 2, shall not be deemed to be contrary to the
provisions of this Article, it being understood that any such margin of tariff
preference shall be subject to the provisions of Article 17.

ARTICLE 17
Reduction of Tariffs and Elimination of Preferences
1. Each Member shall, upon the request of any other Member or Members,
and subject to procedural arrangements established by the Organization,
enter into and carry out with such other Member or Members negotiations
directed to the substantial reduction of the general levels of tariffs and other
charges on imports and exports, and to the elimination of the preferences
referred to in paragraph 2 of Article 16, on a reciprocal and mutually ad-
vantageous basis.
2. The negotiations provided for in paragraph 1 shall proceed in accord-
ance with the following rules:
(a) Such negotiations shall be conducted on a selective product-by-product
basis which will afford adequate opportunity to take into account the
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needs of individual countries and individual industries. Members shall

be free not to grant concessions on particular products and, in the

granting of a concession, they may reduce the duty, bind it at its then
existing level, or undertake not to raise it above a specified higher
level.

(b) No Member shall be required to grant unilateral concessions, or to
grant concessions to other Members without receiving adequate con-
cessions in return. Account shall be taken of the value to any Member
of obtaining in its own right and by direct obligation the indirect con-
cessions which it would otherwise enjoy only by virtue of Article 16.

(¢) In negotiations relating to any specific product with respect to which
a preference applies,

(i) when a reduction is negotiated only in the most-favoured-nation
rate, such reduction shall operate automatically to reduce or
eliminate the margin of preference applicable to that product;

(ii) when a reduction is negotiated only in the preferential rate, the
most-favoured-nation rate shall automatically be reduced to the
extent of such reduction;

(iii) when it is agreed that reductions will be negotiated in both the
most-favoured-nation rate and the preferential rate, the reduction
in each shall be that agreed by the parties to the negotiations;

(iv) no margin of preference shall be increased.

(d) The binding against increase of low duties or of duty-free treatment
shall in principle be recognized as a concession equivalent in value to
the substantial reduction of high duties or the elimination of tariff
preferences.

(e) Prior international obligations shall not be invoked to frustrate the
requirement under paragraph 1 to negotiate with respect to prefer-
ences, it being understood that agreements which result from such
negotiations and which conflict with such obligations shall not require
the modification or termination of such obligations except (i) with the
consent of the parties to such obligations, or, in the absence of such
consent, (ii) by modification or termination of such obligations in
accordance with their terms.

3. The negotiations leading to the General Agreement on Tariffs and
Trade, concluded at Geneva on October 30, 1947, shall be deemed to be
negotiations pursuant to this Article. The concessions agreed upon as a result
of all other negotiations completed by a Member pursuant to this Article
shall be incorporated in the General Agreement on terms to be agreed with
the parties thereto. If any Member enters into any agreement relating to
tariffs or preferences which is not concluded pursuant to this Article, the
negotiations leading to such agreement shall nevertheless conform to the re-
quirements of paragraph 2 (c).

4. (a) The provisions of Article 16 shall not prevent the operation of
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paragraph 5 (b) of Article XXV of the General Agreement on Tariffs and
Trade, as amended at the First Session of the CoNTRACTING PARTIES.

(b) If 2 Member has failed to become a contracting party to the General
Agreement within two years from the entry into force of this Charter with
respect to such Member, the provisions of Article 16 shall cease to require,
at the end of that period, the application to the trade of such Member
country of the concessions granted, in the appropriate Schedule annexed to
the General Agreement, by another Member which has requested the first
Member to negotiate with a view to becoming a contracting party to the
General Agreement but has not successfully concluded negotiations; Provided
that the Organization may, by a majority of the votes cast, require the con-
tinued application of such concessions to the trade of any Member country
which has been unreasonably prevented from becoming a contracting party
to the General Agreement pursuant to negotiations in accordance with the
provisions of this Article.

(¢) If a Member which is a contracting party to the General Agreement
proposes to withhold tariff concessions from the trade of a Member country
which is not a contracting party, it shall give notice in writing to the Or-
ganization and to the affected Member. The latter Member may request the
Organization to require the continuance of such concessions, and if such a
request has been made the tariff concessions shall not be withheld pending
a decision by the Organization under the provisions of sub-paragraph (b) of
this paragraph.

(d) In any determination whether a Member has been unreasonably pre-
vented from becoming a contracting party to the General Agreement, and in
any determination under the provisions of Chapter VIII whether a Member
has failed without sufficient justification to fulfil its obligations under para-
graph 1 of this Article, the Organization shall have regard to all relevant
circumstances, including the developmental, reconstruction and other needs,
and the general fiscal structures, of the Member countries concerned and to
the provisions of the Charter as a whole.

(e) If such concessions are in fact withheld, so as to result in the applica-
tion to the trade of a Member country of duties higher than would otherwise
have been applicable, such Member shall then be free, within sixty days after
such action becomes effective, to give written notice of withdrawal from the
Organization. The withdrawal shall become effective upon the expiration of
sixty days from the day on which such notice is received by the Director-
General.

ARTICLE 18
National Treatment on Internal Taxation and Regulation

1. The Members recognize that internal taxes and other internal charges,
and laws, regulations and requirements affecting the internal sale, offering for
sale, purchase, transportation, distribution or use of products, and internal



Havana Charter 249

quantitative regulations requiring the mixture, processing or use of products
in specified amounts or proportions, should not be applied to imported or
domestic products so as to afford protection to domestic production.

2. The products of any Member country imported into any other Member
country shall not be subject, directly or indirectly, to internal taxes or other
internal charges of any kind in excess of those applied, directly or indirectly,
to like domestic products. Moreover, no Member shall otherwise apply
internal taxes or other internal charges to imported or domestic products in
a manner contrary to the principles set forth in paragraph 1.

3. With respect to any existing internal tax which is inconsistent with the
provisions of paragraph 2 but which is specifically authorized under a trade
agreement, in force on April 10, 1947, in which the import duty on the taxed
product is bound against increase, the Member imposing the tax shall be
free to postpone the application of the provisions of paragraph 2 to such tax
until such time as it can obtain release from the obligations of such trade
agreement in order to permit the increase of such duty to the extent necessary
to compensate for the elimination of the protective element of the tax.

4, The products of any Member country imported into any other Member
country shall be accorded treatment no less favourable than that accorded to
like products of national origin in respect of all laws, regulations, and re-
quirements affecting their internal sale, offering for sale, purchase, transporta-
tion, distribution or use, The provisions of this paragraph shall not prevent
the application of differential internal transportation charges which are based
exclusively on the economic operation of the means of transport and not on
the nationality of the product.

5. No Member shall establish or maintain any internal quantitative regula-
tion relating to the mixture, processing or use of products in specified amounts
or proportions which requires, directly or indirectly, that any specified
amount or proportion of any product which is the subject of the regulation
must be supplied from domestic sources. Moreover, no Member shall other-
wise apply internal quantitative regulations in a manner contrary to the
principles set forth in paragraph 1.

6. The provisions of paragraph 5 shall not apply to any internal quantita-
tive regulation in force in any Member country on July 1, 1939, April 10,
1947 or on the date of this Charter, at the option of that Member; Provided
that any such regulation which is contrary to the provisions of paragraph 5
shall not be modified to the detriment of imports and shall be subject to
negotiation and shall accordingly be treated as a customs duty for the pur-
poses of Article 17.

7. No internal quantitative regulation relating to the mixture, processing or
use of products in specified amounts or proportions shall be applied in such
a manner as to allocate any such amount or proportion among external
sources of supply.

8. (a) The provisions of this Article shall not apply to laws, regulations
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or requirements governing the procurement by governmental agencies of
products purchased for governmental purposes and not with a view to com-
mercial resale or with a view to use in the production of goods for commerciai
sale.

(b) The provisions of this Article shall not prevent the payment of sub-
sidies exclusively to domestic producers, including payments to domestic
producers derived from the proceeds of internal taxes or charges applied
consistently with the provisions of this Article and subsidies effected through
governmental purchases of domestic products.

9. The Members recognize that internal maximum price control measures,
even though conforming to the other provisions of this Article, can have
effects prejudicial to the interests of Member countries supplying imported
products. Accordingly, Members applying such measures shall take account
of the interests of exporting Member countries with a view to avoiding to
the fullest practicable extent such prejudicial effects.

ARTICLE 19
Special Provisions Relating to Cinematograph Films

The provisions of Article 18 shall not prevent any Member from establish-
ing or maintaining internal quantitative regulations relating to exposed cine-
matograph films. Any such regulations shall take the form of screen quotas
which shall conform to the following conditions and requirements:

(a) Screen quotas may require the exhibition of cinematograph films of
national origin during a specified minimum proportion of the total
screen time actually utilized over a specified period of not less than
one year, in the commercial exhibition of all films of whatever origin,
and shall be computed on the basis of screen time per theatre per year
or the equivalent thereof.

(b) With the exception of screen time reserved for films of national origin
under a screen quota, screen time, including screen time released by
administrative action from time reserved for films of national origin,
shall not be allocated formally or in effect among sources of supply.

(¢) Notwithstanding the provisions of sub-paragraph (b) any Member may
maintain screen quotas conforming to the requirements of sub-para-
graph (a) which reserve a minimum proportion of screen time for
films of a specified origin other than that of the Member imposing
such screen quotas; Provided that such minimum proportion of screen
time shall not be increased above the level in effect on April 10, 1947.

(d) Screen quotas shall be subject to negotiation and shall accordingly
be treated as customs duties for the purposes of Article 17.
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SectioN B—QuANTITATIVE RESTRICTIONS AND RELATED EXCHANGE MATTERS

ARTICLE 20
General Elimination of Quantitative Restrictions

1. No prohibitions or restrictions other than duties, taxes or other charges,
whether made effective through quotas, import or export licences or other
measures, shall be instituted or maintained by any Member on the importation
of any product of any other Member country or on the exportation or sale
for export of any product destined for any other Member country.

2. The provisions of paragraph 1 shall not extend to the following:

(a) export prohibitions or restrictions applied for the period necessary
to prevent or relieve critical shortages of foodstuffs or other products
essential to the exporting Member country;

(b) import and export prohibitions or restrictions necessary to the appli-
cation of standards or regulations for the classification, grading or
marketing of commodities in international trade; if, in the opinion of
the Organization, the standards or regulations adopted by a Member
under this sub-paragraph have an unduly restrictive effect on trade,
the Organization may request the Member to revise the standards or
regulations; Provided that it shall not request the revision of standards
internationally agreed pursuant to recommendations made under para-
graph 7 of Article 39;

(¢) import restrictions on any agricultural or fisheries product, imported
in any form, necessary to the enforcement of governmental measures
which operate effectively:

(i) to restrict the quantities of the like domestic product permitted
to be marketed or produced, or, if there is no substantial domestic
production of the like product, of a domestic agricultural or
fisheries product for which the imported product can be directly
substituted; or

(ii) to remove a temporary surplus of the like domestic product, or,
if there is no substantial domestic production of the like product,
of a domestic agricultural or fisheries product for which the
imported product can be directly substituted, by making the
surplus available to certain groups of domestic consumers free
of charge or at prices below the current market level; or

(iii) to restrict the quantities permitted to be produced of any animal
product the production of which is directly dependent, wholly or
mainly, on the imported commodity, if the domestic production
of that commodity is relatively negligible.

3. With regard to import restrictions applied under the provisions of
paragraph 2 (¢):

(a) such restrictions shall be applied only so long as the governmental
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measures referred to in paragraph 2 (¢) are in force, and, when
applied to the import of products of which domestic supplies are
available during only a part of the year, shall not be applied in such
a way as to prevent their import in quantities sufficient to satisfy de-
mand for current consumption purposes during those periods of the year
when like domestic products, or domestic products for which the im-
ported product can be directly substituted, are not available;

any Member intending to introduce restrictions on the importation
of any product shall, in order to avoid unnecessary damage to the
interests of exporting countries, give notice in writing as far in advance
as practicable to the Organization and to Members having a substan-
tial interest in supplying that product, in order to afford such Members
adequate opportunity for consultation in accordance with the provisions
of paragraphs 2 (d) and 4 of Article 22, before the restrictions enter
into force. At the request of the importing Member concerned, the
notification and any information disclosed during the consultation shall
be kept strictly confidential;

any Member applying such restrictions shall give public notice of the
total quantity or value of the product permitted to be imported during
a specified future period and of any change in such quantity or value;
any restrictions applied under paragraph 2 (¢) (i) shall not be such
as will reduce the total of imports relative to the total of domestic
production, as compared with the proportion which might reasonably
be expected to rule between the two in the absence of restrictions. In
determining this proportion, the Member applying the restrictions shall
pay due regard to the proportion prevailing during a previous repre-
sentative period and to any special factors which may have affected or
may be affecting the trade in the product concerned.

4. Throughout this Section the terms “import restrictions” and “export
restrictions” include restrictions made effective through state-trading opera-

tions.

ARTICLE 21
Restrictions to Safeguard the Balance of Payments

1. The Members recognize that:

(a)

(5)

it is primarily the responsibility of each Member to safeguard its ex-
ternal financial position and to achieve and maintain stable equilibrium
in its balance of payments;

an adverse balance of payments of one Member country may have
important effects on the trade and balance of payments of other
Member countries, if it results in, or may lead to, the imposition by
the Member of restrictions affecting international trade;

the balance of payments of each Member country is of concern to
other Members, and therefore it is desirable that the Organization
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should promote consultations among Members and, where possible,
agreed action consistent with this Charter for the purpose of correcting
a maladjustment in the balance of payments; and

(d) action taken to restore stable equilibrium in the balance of payments
should, so far as the Member or Members concerned find possible,
employ methods which expand rather than contract international trade.

2. Notwithstanding the provisions of paragraph 1 of Article 20, any Mem-
ber, in order to safeguard its external financial position and balance of pay-
ments, may restrict the quantity or value of merchandise permitted to be
imported, subject to the provisions of the following paragraphs of this
Article.

3. (a) No Member shall institute, maintain or intensify import restrictions
under this Article except to the extent necessary

(i) to forestall the imminent threat of, or to stop, a serious decline in its
monetary reserves, or

(ii) in the case of a2 Member with very low monetary reserves, to achieve

*  a reasonable rate of increase in its reserves.

Due regard shall be paid in either case to any special factors which may be
affecting the Member’s reserves or need for reserves, including, where special
external credits or other resources are available to it, the need to provide
for the appropriate use of such credits or resources.

(b) A Member applying restrictions under sub-paragraph (a) shall pro-
gressively relax and ultimately eliminate them, in accordance with the pro-
visions of that sub-paragraph, as its external financial position improves.
This provision shall not be interpreted to mean that a Member is required
to relax or remove such restrictions if that relaxation or removal would
thereupon produce conditions justifying the intensification or institution, re-
spectively, of restrictions under sub-paragraph (a).

(¢) Members undertake:

(i) not to apply restrictions so as to prevent unreasonably the importation
of any description of merchandise in minimum commercial quantities
the exclusion of which would impair regular channels of trade, or
restrictions which would prevent the importation of commercial sam-
ples or prevent the importation of such minimum quantities of a
product as may be necessary to obtain and maintain patent, trade
mark, copyright or similar rights under industrial or intellectual prop-
erty laws;

(ii) to apply restrictions under this Article in such a way as to avoid
unnecessary damage to the commercial or economic interests of any
other Member, including interests under Articles 3 and 9.

4. (a) The Members recognize that in the early years of the Organization
all of them will be confronted in varying degrees with problems of economic
adjustment resulting from the war. During this period the Organization shall,
when required to take decisions under this Article or under Article 23, take



254 A Charter for World Trade

full account of the difficulties of post-war adjustment and of the need which
a Member may have to use import restrictions as a step towards the restora-
tion of equilibrium in its balance of payments on a sound and lasting basis.

(b) The Members recognize that, as a result of domestic policies directed
toward the fulfilment of a Member’s obligations under Article 3 relating to
the achievement and maintenance of full and productive employment and
large and steadily growing demand, or its obligations under Article 9 relating
to the reconstruction or development of industrial and other economic re-
sources and to the raising of standards of productivity, such a Member may
find that demands for foreign exchange on account of imports and other
current payments are absorbing the foreign exchange resources currently avail-
able to it in such a manner as to exercise pressure on its monetary reserves
which would justify the institution or maintenance of restrictions under
paragraph 3 of this Article. Accordingly,

(i) no Member shall be required to withdraw or modify 1estrictions which
it is applying under this Article on the ground that a change in such
policies would render these restrictions unnecessary;

(ii) any Member applying import restrictions under this Article may de-
termine the incidence of the restrictions on imports of different products
or classes of products in such a way as to give priority to the importa-
tion of those products which are more essential in the light of such
policies.

(¢) Members undertake, in carrying out their domestic policies, to pay due
regard to the need for restoring equilibrium in their balance of payments
on a sound and lasting basis and to the desirability of assuring an economic
employment of productive resources.

5. (a) Any Member which is not applying restrictions under this Article,
but is considering the need to do so, shall, before instituting such restrictions
(or, in circumstances in which prior consultation is impracticable, imme-
diately after doing so), consult with the Organization as to the nature of its
balance-of-payments difficulties, alternative corrective measures which may be
available, and the possible effect of such measures on the economies of other
Members. No Member shall be required in the course of consultations under
this sub-paragraph to indicate in advance the choice or timing of any par-
ticular measure which it may ultimately determine to adopt.

(&) The Organization may at any time invite any Member which is
applying import restrictions under this Article to enter into such consultations
with it, and shall invite any Member substantially intensifying such restrictions
to consult within thirty days. A Member thus invited shall participate in the
consultations. The Organization may invite any other Member to take part
in the consultations. Not later than two years from the day on which this
Charter enters into force, the Organization shall review all restrictions existing
on that day and still applied under this Article at the time of the
review.
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(¢) Any Member may consult with the Organization with a view to obtain-
ing the prior approval of the Organization for restrictions which the Member
proposes, under this Article, to maintain, intensify or institute, or for the
maintenance, intensification or institution of restrictions under specified future
conditions. As a result of such consultations, the Organization may approve
in advance the maintenance, intensification or institution of restrictions by
the Member in question in so far as the general extent, degree of intensity
and duration of the restrictions are concerned. To the extent to which such
approval has been given, the requirements of sub-paragraph (a) of this
paragraph shall be deemed to have been fulfilled, and the action of the
Member applying the restrictions shall not be open to challenge under sub-
paragraph (d) of this paragraph on the ground that such action is incon-
sistent with the provisions of sub-paragraphs (a) and (b) of paragraph 3.

(d) Any Member which considers that another Member is applying re-
strictions under this Article inconsistently with the provisions of paragraphs 3
or 4 of this Article or with those of Article 22 (subject to the provisions of
Atticle 23) may bring the matter to the Organization for discussion; and the
Member applying the restriction shall participate in the discussion. If, on the
basis of the case presented by the Member initiating the procedure, it appears
to the Organization that the trade of that Member is adversely affected, the
Organization shall submit its views to the parties with the aim of achieving
a settlement of the matter in question which is satisfactory to the parties and
to the Organization. If no such settlement is reached and if the Organization
determines that the restrictions are being applied inconsistently with the pro-
visions of paragraphs 3 or 4 of this Article or with those of Article 22 (subject
to the provisions of Article 23), the Organization shall recommend the with-
drawal or modification of the restrictions. If the restrictions are not with-
drawn or modified in accordance with the recommendation of the Organiza-
tion within sixty days, the Organization may release any Member from
specified obligations or concessions under or pursuant to this Charter towards
the Member applying the restrictions.

(¢) In consultations between a Member and the Organization under this
paragraph there shall be full and free discussion as to the various causes and
the nature of the Member’s balance-of-payments difficulties. It is recognized
that premature disclosure of the prospective application, withdrawal or
modification of any restrictions under this Article might stimulate speculative
trade and financial movements which would tend to defeat the purposes of
this Article. Accordingly, the Organization shall make provision for the
observance of the utmost secrecy in the conduct of any consultation.

6. If there is a persistent and widespread application of import restrictions
under this Article, indicating the existence of a general disequilibrium which
is restricting international trade, the Organization shall initiate discussions to
consider whether other measures might be taken, either by those Members
whose balances of payments are under pressure or by those Members whose
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balances of payments are tending to be exceptionally favourable, or by any
appropriate inter-governmental organization, to remove the underlying causes
of the disequilibrium. In the invitation of the Organization, Members shall
participate in such discussions.

ARTICLE 22
Non-discriminatory Administration of Quantitative Restrictions

1. No prohibition or restriction shall be applied by any Member on the
importation of any product of any other Member country or on the exporta-
tion of any product destined for any other Member country, unless the im-
portation of the like product of all third countries or the exportation of the
like product to all third countries is similarly prohibited or restricted.

2. In applying import restrictions to any product, Members shall aim at a
distribution of trade in such product approaching as closely as possible to the
shares which the various Member countries might be expected to obtain in
the absence of such restrictions, and to this end shall observe the following
provisions:

(a) wherever practicable, quotas representing the total amount of per-
mitted imports (whether allocated among supplying countries or not)
shall be fixed, and notice given of their amount in accordance with
paragraph 3 (b);

(b) in cases in which quotas are not practicable, the restrictions may be
applied by means of import licences or permits without a quota;

(¢) Members shall not, except for purposes of operating quotas allocated
in accordance with sub-paragraph (d) of this paragraph, require that
import licences or permits be utilized for the importation of the
product concerned from a particular country or source;

(d) in cases in which a quota is allocated among supplying countries, the
Member applying the restrictions may seck agreement with respect to
the allocation of shares in the quota with all other Members having a
substantial interest in supplying the product concerned. In cases in
which this method is not reasonably practicable, the Member concerned
shall allot to Member countries having a substantial interest in supply-
ing the product shares of the total quantity or value of imports of the
product based upon the proportions supplied by such Member coun-
tries during a previous representative period, due account being taken
of any special factors which may have affected or may be affecting
the trade in the product. No conditions or formalities shall be imposed
which would prevent any Member country from utilizing fully the
share of any such total quantity or value which has been allotted to
it, subject to importation being made within any prescribed period to
which the quota may relate.

3. (a) In the case of import restrictions involving the granting of import

licences, the Member applying the restrictions shall provide, upon the request
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of any Member having an interest in the trade in the product concerned, all
relevant information concerning the administration of the restrictions, the
import licences granted over a recent period and the distribution of such
licences among supplying countries; Provided that there shall be no obligation
to supply information as to the names of importing or supplying enter-
prises.

(b) In the case of import restrictions involving the fixing of quotas, the
Member applying the restrictions shall give public notice of the total quantity
or value of the product or products which will be permitted to be imported
during a specified future period and of any change in such quantity or value.
Any supplies of the product in question which were en route at the time at
which public notice was given shall not be excluded from entry; Provided
that they may be counted, so far as practicable, against the quantity per-
mitted to be imported in the period in question, and also, where necessary,
against the quantities permitted to be imported in the next following period
or periods, and Provided further that if any Member customarily exempts
from such restrictions products entered for consumption or withdrawn from
warehouse for consumption during a period of thirty days after the day of
such public notice, such practice shall be considered full compliance with
this sub-paragraph.

(¢) In the case of quotas allocated among supplying countries, the Member
applying the restrictions shall promptly inform all other Members having an
interest in supplying the product concerned of the shares in the quota cur-
rently allocated, by quantity or value, to the various supplying countries and
shall give public notice thereof.

(d) If the Organization finds, upon the request of a Member, that the
interests of that Member would be seriously prejudiced by giving, in regard
to certain products, the public notice required under sub-paragraphs (b) and
(c¢) of this paragraph, by reason of the fact that a large part of its imports
of such products is supplied by non-Member countries, the Organization
shall release the Member from compliance with the obligations in question
to the extent and for such time as it finds necessary to prevent such prejudice.
Any request made by a Member pursuant to this sub-paragraph shall be
acted upon promptly by the Organization.

4. With regard to restrictions applied in accordance with the provisions of
paragraph 2 (d) of this Article or under the provisions of paragraph 2 (¢)
of Article 20, the selection of a representative period for any product and the
appraisal of any special factors affecting the trade in the product shall be
made initially by the Member applying the restrictions; Provided that such
Member shall, upon the request of any other Member having a substantial
interest in supplying that product, or upon the request of the Organization,
consult promptly with the other Member or the Organization regarding the
need for an adjustment of the proportion determined or of the base period
selected, or for the re-appraisal of the special factors involved, or for the
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elimination of conditions, formalities or any other provisions established uni-
laterally with regard to the allocation of an adequate quota or its unrestricted
utilization.

5. The provisions of this Article shall apply to any tariff quota instituted
or maintained by any Member and, in so far as applicable, the principles of
this Article shall also extend to export restrictions.

ARTICLE 23
Exceptions to the Rule of Non-discrimination

1. (a) The Members recognize that the aftermath of the war has brought
difficult problems of economic adjustment which do not permit the immediate
full achievement of non-discriminatory administration of quantitative restric-
tions and therefore require the exceptional transitional period arrangements
set forth in this paragraph.

(b) A Member which applies restrictions under Article 21 may, in the use
of such restrictions, deviate from the provisions of Article 22 in a manner
having equivalent effect to restrictions on payments and transfers for current
international transactions which that Member may at that time apply under
Article XIV of the Articles of Agreement of the International Monetary Fund,
or under an analogous provision of a special exchange agreement entered into
pursuant to paragraph 6 of Article 24.

(¢) A Member which is applying restrictions under Article 21 and which
on March 1, 1948 was applying import restrictions to safeguard its balance
of payments in a manner which deviated from the rules of non-discrimination
set forth in Article 22 may, to the extent that such deviation would not have
been authorized on that date by sub-paragraph (b), continue so to deviate,
and may adapt such deviation to changing circumstances.

(d) Any Member which before July 1, 1948 has signed the Protocol of
Provisional Application agreed upon at Geneva on October 30, 1947, and
which by such signature has provisionally accepted the principles of para-
graph 1 of Article 23 of the Draft Charter submitted to the United Nations
Conference on Trade and Employment by the Preparatory Committee, may
elect, by written notice to the Interim Commission of the International Trade
Organization or to the Organization before January 1, 1949, to be governed
by the provisions of Annex K of this Charter, which embodies such principles,
in lieu of the provisions of sub-paragraphs (b) and (¢) of this paragraph.
The provisions of sub-paragraphs (b) and (¢) shall not be applicable to
Members which have so elected to be governed by the provisions of Annex K;
and conversely, the provisions of Annex K shall not be applicable to Members
which have not so elected.

(e) The policies applied in the use of import restrictions under sub-
paragraphs (b) and (c¢) or under Annex K in the post-war transitional period
shall be designed to promote the maximum development of multilateral trade
possible during that period and to expedite the attainment of a balance-of-
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payments position which will no longer require resort to the provisions of
Article 21 or to transitional exchange arrangements.

(f) A Member may deviate from the provisions of Article 22, pursuant to
sub-paragraphs (b) or (c) of this paragraph or pursuant to Annex K, only
so long as it is availing itself of the post-war transitional period arrangements
under Article XIV of the Articles of Agreement of the International Monetary
Fund, or of an analogous provision of a special exchange agreement entered
into under paragraph 6 of Article 24. )

(g) Not later than March 1, 1950 (three years after the date on which
the International Monetary Fund began operations) and in each year there-
after, the Organization shall report on any action still being taken by Members
under sub-paragraphs (b) and (c¢) of this paragraph or under Annex K. In
March 1952, and in each year thereafter, any Member still entitled to take
action under the provisions of sub-paragraph (¢) or of Annex K shall consult
the Organization as to any deviations from Article 22 still in force pursuant
to such provisions and as to its continued resort to such provisions. After
March 1, 1952 any action under Annex K going beyond the maintenance in
force of deviations on which such consultation has taken place and which the
Organization has not found unjustifiable, or their adaptation to changing
circumstances, shall be subject to any limitations of a general character which
the Organization may prescribe in the light of the Member’s circum-
stances.

(h) The Organization may, if it deems such action necessary in excep-
tional circumstances, make representations to any Member entitled to
take action under the provisions of sub-paragraph (c) that conditions are
favourable for the termination of any particular deviation from the provisions
of Article 22, or for the general abandonment of deviations, under the pro-
visions of that sub-paragraph. After March 1, 1952, the Organization may
make such representations, in exceptional circumstances, to any Member
entitled to take action under Annex K. The Member shall be given a suitable
time to reply to such representations. If the Organization finds that the
Member persists in unjustifiable deviation from the provisions of Article 22,
the Member shall, within sixty days, limit or terminate such deviations as
the Organization may specify.

2. Whether or not its transitional period arrangements have terminated
pursuant to paragraph 1 (f), a Member which is applying import restrictions
under Article 21 may, with the consent of the Organization, temporarily
deviate from the provisions of Article 22 in respect of a small part of its
external trade where the benefits to the Member or Members concerned sub-
stantially outweigh any injury which may result to the trade of other Members.

3. The provisions of Article 22 shall not preclude restrictions in accordance
with the provisions of Article 21 which either

(a) are applied against imports from other countries, but not as among

themselves, by a group of territories having a common quota in the In-
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ternational Monetary Fund, on condition that such restrictions are in all
other respects consistent with the provisions of Article 22, or

(b) assist, in the period until December 31, 1951, by measures not in-

volving substantial departure from the provisions of Article 22, another
country whose economy has been disrupted by war.

4. A Member applying import restrictions under Article 21 shall not be
precluded by this Section from applying measures to direct its exports in such
a manner as to increase its earnings of currcncies which it can use without
deviation from the provisions of Article 22.

5. A Member shall not be precluded by this Section from applying quanti-
tative restrictions

(a) having equivalent effect to exchange restrictions authorized under

Section 3 (b) of Article VII of the Articles of Agreement of the Inter-
national Monetary Fund; or

(b) under the preferential arrangements provided for in Annex A of this
Charter, pending the outcome of the negotiations referred to therein.

ARTICLE 24
Relationship with the International Monetary Fund and Exchange
Arrangements

1. The Organization shall seek co-operation with the International Mone-
tary Fund to the end that the Organization and the Fund may pursue a co-
ordinated policy with regard to exchange questions within the jurisdiction
of the Fund and questions of quantitative restrictions and other trade measures
within the jurisdiction of the Organization.

2. In all cases in which the Organization is called upon to consider or deal
with problems concerning monetary reserves, balance of payments or foreign
exchange arrangements, the Organization shall consult fully with the Fund.
In such consultation, the Organization shall acccept all Andings of statistical
and other facts presented by the Fund relating to foreign exchange, monetary
reserves and balance of payments, and shall accept the determination of the
Fund whether action by a Member with respect to exchange matters is in
accordance with the Articles of Agreement of the International Monetary
Fund, or with the terms of a special exchange agreement entered into be-
tween that Member and the Organization pursuant to paragraph 6 of this
Article. When the Organization is examining a situation in the light of the
relevant considerations under all the pertinent provisions of Article 21 for the
purpose of reaching its final decision in cases involving the criteria set forth
in paragraph 3 (a) of that Article, it shall accept the determination of the
Fund as to what constitutes a serious decline in the Member’s monetary
reserves, a very low level of its monetary reserves or a reasonable rate of
increase in its monetary reserves, and as to the financial aspects of other
matters covered in consultation in such cases.

3. The Organization shall seek agreement with the Fund regarding pro-
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:edures for consultation under paragraph 2 of this Article. Any such agree-
nent, other than informal arrangements of a temporary or administrative
tharacter, shall be subject to confirmation by the Conference.

4. Members shall not, by exchange action, frustrate the intent of the pro-
sisions of this Section, nor, by trade action, the intent of the provisions of
he Articles of Agreement of the International Monetary Fund.

5. If the Organization considers, at any time, that exchange restrictions on
payments and transfers in connection with imports are being applied by a
Member in a manner inconsistent with the provisions of this Section with
respect to quantitative restrictions, it shall report thereon to the Fund.

6. (a) Any Member of the Organization which is not a member of the
Fund shall, within a time to be determined by the Organization after con-
sultation with the Fund, become a member of the Fund or, failing that, enter
into a special exchange agreement with the Organization. A Member of the
Organization which ceases to be a member of the Fund shall forthwith enter
into a special exchange agreement with the Organization. Any special ex-
change agreement entered into by a Member under this sub-paragraph shall
thereupon become part of its obligations under this Charter.

(b) Any such agreement shall provide to the satisfaction of the Organiza-
tion that the objectives of this Charter will not be frustrated as a result of
action with respect to exchange matters by the Member in question.

(¢) Any such agreement shall not impose obligations on the Member with
respect to exchange matters generally more restrictive than those imposed by
the Articles of Agreement of the International Monetary Fund on members
of the Fund.

(d) No Member shall be required to enter into any such agreement so
long as it uses solely the currency of another Member and so long as neither
the Member nor the country whose currency is being used maintains exchange
restrictions. Nevertheless, if the Organization at any time considers that the
absence of a special exchange agreement may be permitting action which
tends to frustrate the purposes of any of the provisions of this Charter, it
may require the Member to enter into a special exchange agreement in accord-
ance with the provisions of this paragraph. A Member of the Organization
which is not a member of the Fund and which has not entered into a special
exchange agreement may be required at any time to consult with the Organi-
zation on any exchange problem.

7. A Member which is not a member of the Fund, whether or not it has
entered into a special exchange agreement, shall furnish such information
within the general scope of Section 5 of Article VIII of the Articles of
Agreements of the International Monetary Fund as the Organization may
require in order to carry out its functions under this Charter.

8. Nothing in this Section shall preclude:

(a) the use by a Member of exchange controls or exchange restrictions in

accordance with the Articles of Agreement of the International Mone-
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tary Fund or with that Member’s special exchange agreement with the
organization, or

(b) the use by a Member of restrictions or controls on imports or exports,
the sole effect of which, in addition to the effects permitted under
Articles 20, 21, 22 and 23, is to make effective such exchange controls
or exchange restrictions.

Section C—SuBsIDIES

ARTICLE 25
Subsidies in General

If any Member grants or maintains any subsidy, including any form of
income or price support, which operates directly or indirectly to maintain
or increase exports of any product from, or to reduce, or prevent an increase
in, imports of any product into, its territory, the Member shall notify the
Organization in writing of the extent and nature of the subsidization, of the
estimated effect of the subsidization on the quantity of the affected product
or products imported into or exported from its territory and of the circum-
stances making the subsidization necessary. In any case in which a Member
considers that serious prejudice to its interests is caused or threatened by any
such subsidization, the Member granting the subsidy shall, upon request,
discuss with the other Member or Members concerned, or with the Organiza-
tion, the possibility of limiting the subsidization.

ARTICLE 26
Additional Provisions on Export Subsidies

1. No Member shall grant, directly or indirectly, any subsidy on the export
of any product, or establish or maintain any other system, which subsidy or
system results in the sale of such product for export at a price lower than
the comparable price charged for the like product to buyers in the domestic
market, due allowance being made for differences in the conditions and terms
of sale, for difference in taxation, and for other differences affecting price
comparability.

2. The exemption of exported products from duties or taxes imposed in
respect of like products when consumed domestically, or the remission of
such duties or taxes in amounts not in excess of those which have accrued,
shall not be deemed to be in conflict with the provisions of paragraph 1.
The use of the proceeds of such duties or taxes to make payments to domestic
producers in general of those products shall be considered as a case under
Article 25.

3. Members shall give effect to the provisions of paragraph 1 at the earliest
practicable date but not later than two years from the day on which this
Charter enters into force. If any Member considers itself unable to do so in
respect of any particular product or products, it shall, at least three months
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before the expiration of such period, give notice in writing to the Organiza-
tion, requesting a specific extension of the period. Such notice shall be
accompanied by a full analysis of the system in question and the circum-
stances justifying it. The Organization shall then determine whether the
extension requested should be made and, if so, on what terms.

4. Notwithstanding the provisions of paragraph 1, any Member may sub-
sidize the exports of any product to the extent and for such time as may be
necessary to offset a subsidy granted by a non-Member affecting the Member’s
exports of the product. However, the Member shall, upon the request of the
Organization or of any other Member which considers that its interests are
seriously prejudiced by such action, consult with the Organization or with that
Member, as appropriate, with a view to reaching a satisfactory adjustment
of the matter.

ARTICLE 27
Special Treatment of Primary Commodities

!. A system for the stabilization of the domestic price or of the return to
domestic producers of a primary commodity, independently of the movements
of export prices, which results at times in the sale of the commodity for export
at a price lower than the comparable price charged for the like commodity
to buyers in the domestic market, shall be considered not to involve a subsidy
on export within the meaning of paragraph 1 of Article 26, if the Organization
determines that

(a) the system has also resulted, or is so designed as to result, in the sale of

the commodity for export at a price higher than the comparable price
charged for the like commodity to buyers in the domestic market; and

(b) the system is so operated, or is designed so to operate, either because

of the effective regulation of production or otherwise, as not to stimu-
late exports unduly or otherwise seriously prejudice the interests of
other Members.

2. Any Member granting a subsidy in respect of a primary commodity shall
co-operate at all times in efforts to negotiate agreements, under the pro-
cedures set forth in Chapter VI, with regard to that commodity.

3. In any case involving a primary commodity, if a Member considers that
its interests would be seriously prejudiced by compliance with the provisions
of Article 26, or if a Member considers that its interests are seriously prej-
udiced by the granting of any form of subsidy, the procedures set forth in
Chapter VI may be followed. The Member which considers that its interests
are thus seriously prejudiced shall, however, be exempt provisionally from the
requirements of paragraphs 1 and 3 of Article 26 in respect of that commodity,
but shall be subject to the provisions of Article 28.

4. No Member shall grant a new subsidy or increase an existing subsidy
affecting the export of a primary commodity, during a commodity conference
called for the purpose of negotiating an inter-governmental control agreement
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for the commodity concerned unless the Organization concurs, in which case
such new or additional subsidy shall be subject to the provisions of Article 28.

5. If the measures provided for in Chapter VI have not succeeded, or do not
promise to succeed, within a reasonable period of time, or if the conclusion of
a commodity agreement is not an appropriate solution, any Member which
considers that its interests are seriously prejudiced shall not be subject to the
requirements of paragraphs 1 and 3 of Article 26 in respect of that commodity,
but shall be subject to the provisions of Article 28.

ARTICLE 28
Undertaking Regarding Stimulation of Exports of Primary Commodities

1. Any Member granting any form of subsidy, which operates directly or
indirectly to maintain or increase the export of any primary commodity from
its territory, shall not apply the subsidy in such a way as to have the effect of
maintaining or acquiring for that Member more than an equitable share of
world trade in that commodity.

2. As required under the provisions of Article 25, the Member granting
such subsidy shall promptly notify the Organization of the extent and nature
of the subsidization, of the estimated effect of the subsidization on the quantity
of the affected commodity exported from its territory, and of the circumstances
making the subsidization necessary. The Member shall promptly consult with
any other Member which considers that serious prejudice to its interests is
caused or threatened by the subsidization.

3. If, within a reasonable period of time, no agreement is reached in such
consultation, the Organization shall determine what constitutes an equitable
share of world trade in the commodity concerned and the Member granting
the subsidy shall conform to this determination.

4. In making the determination referred to in paragraph 3, the Organiza-
tion shall take into account any factors which may have affected or may be
affecting world trade in the commodity concerned, and shall have particular
regard to:

(a) the Member country’s share of world trade in the commodity during a

previous representative period;

(b) whether the Member country’s share of world trade in the commodity
is so small that the effect of the subsidy on such trade is likely to be of
minor significance;

(¢) the degree of importance of the external trade in the commodity to the
economy of the Member country granting, and to the economies of the
Member countries materially affected by, the subsidy;

(d) the existence of price stabilization systems conforming to the provisions
of paragraph 1 of Article 27;

(e) the desirability of facilitating the gradual expansion of production for
export in those areas able to satisfy world market requirements of the
commodity concerned in the most effective and economic manner, and
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therefore of limiting any subsidies or other measures which make that
expansion difficult. :

SecTION D—STATE TRADING AND RELATED MATTERS

ARTICLE 29
Non-discriminatory Treatment

1. (a) Each Member undertakes that if it establishes or maintains a state
enterprise, wherever located, or grants to any enterprise, formally or in effect,
exclusive or special privileges, such enterprise shall, in its purchases and sales
involving either imports or exports, act in a manner consistent with the general
principles of non-discriminatory treatment prescribed in this Charter for
governmental measures affecting imports or exports by private traders.

(b) The provisions of sub-paragraph (a) shall be understood to require that
such enterprises shall, having due regard to the other provisions of this Charter,
make any such purchases or sales solely in accordance with commercial ¢on-
siderations, including price, quality, availability, marketability, transportation
and, other conditions of purchase or sale, and shall afford the enterprises of the
other Member countries adequate opportunity, in accordance with customary
business practice, to compete for participation in such purchases or sales.

(¢) No Member shall prevent any enterprise (whether or not an enterprise
described in sub-paragraph (a)) under its jurisdiction from acting in accord-
ance with the principles of sub-paragraphs (a) and (b).

2. The provisions of paragraph 1 shall not apply to imports of products
purchased for governmental purposes and not with a view to commercial resale
or with a view to use in the production of goods for commercial sale. With
respect to such imports, and with respect to the laws, regulations and require-
ments referred to in paragraph 8 (a) of Article 18, each Member shall accord
to the trade of the other Members fair and equitable treatment.

ARTICLE 30
Marketing Organizations

If a Member establishes or maintains a marketing board, commission or

similar organization, the Member shall be subject:

(@) with respect to purchases or sales by any such organization, to the pro-
visions of paragraph 1 of Article 29; :

(b) with respect to any regulations of any such organization governing the
operations of private enterprises, to the other relevant provisions of this
Charter.

ARTICLE 31
Expansion of Trade

1. If a Member establishes, maintains or authorizes, formally or in effect, a
monopoly of the importation or exportation of any product, the Member shall,
upon the request of any other Member or Members having a substantial
interest in trade with it in the product concerned, negotiate with such other
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Member or Members in the manner provided for under Article 17 in respect
of tariffs, and subject to all the provisions of this Charter with respect to such
tariff negotiations, with the object of achieving:

(a) in the case of an export monopoly, arrangements designed to limit or
reduce any protection that might be afforded through the operation of
the monopoly to domestic users of the monopolized product, or
designed to assure exports of the monopolized product in adequate
quantities at reasonable prices;

(b) in the case of an import monopoly, arrangements designed to limit or
reduce any protection that might be afforded through the operation of
the monopoly to domestic producers of the monopolized product, or
designed to relax any limitation on imports which is comparable with
a limitation made subject to negotiation under other provisions of this
Chapter.

2. In order to satisfy the requirements of paragraph 1 (b), the Member

establishing, maintaining or authorizing a monopoly shall negotiate:

(a) for the establishment of the maximum import duty that may be applied
in respect of the product concerned; or

(b) for any other mutually satisfactory arrangement consistent with the
provisions of this Charter, if it is evident to the negotiating parties that
to negotiate a maximum import duty under sub-paragraph (a) of this
paragraph is impracticable or would be ineffective for the achievement
of the objectives of paragraph 1; any Member entering into negotiations
under this sub-paragraph shall afford to other interested Members an
opportunity for consultation.

3. In any case in which a maximum import duty is not negotiated under
paragraph 2 (a), the Member establishing, maintaining or authorizing the
import monopoly shall make public, or notify the Organization of, the maxi-
mum import duty which it will apply in respect of the product concerned.

4. The import duty negotiated under paragraph 2, or made public or
notified to the Organization under paragraph 3, shall represent the maximum
margin by which the price charged by the import monopoly for the imported
product (exclusive of internal taxes conforming to the provisions of Article 18,
transportation, distribution and other expenses incident to the purchase, sale
or further processing, and a reasonable margin of profit) may exceed the
landed cost; Provided that regard may be had to average landed costs and
selling prices over recent periods; and Provided further that, where the product
concerned is a primary commodity which is the subject of a domestic price
stabilization arrangement, provision may be made for adjustment to take
account of wide fluctuations or variations in world prices, subject where a
maximum duty has been negotiated to agreement between the countries parties
to the negotiations.

5. With regard to any product to which the provisions of this Article apply,
the monopoly shall, wherever this principle can be effectively applied and
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subject to the other provisions of this Charter, import and offer for sale such
quantities of the product as will be sufficient to satisfy the full domestic
demand for the imported product, account being taken of any rationing to
consumers of the imported and like domestic product which may be in force
at that time.

6. In applying the provisions of this Article, due regard shall be had for the
fact that some monopolies are established and operated mainly for social,
cultural, humanitarian or revenue purposes.

7. This Article shall not limit the use by Members of any form of assistance
to domestic producers permitted by other provisions of this Charter.

ARTICLE 32
Liquidation of Non-commercial Stocks

1. If a Member holding stocks of any primary commodity accumulated for
non-commercial purposes should liquidate such stocks, it shall carry out the
liquidation, as far as practicable, in a manner that will avoid serious dis-
tu‘rbance to world markets for the commodity concerned.

2. Such Member shall:

(a) give not less than four months public notice of its intention to liquidate

such stocks; or

(b) give not less than four months prior notice to the Organization of such

intention.

3. Such Member shall, at the request of any Member which considers itself
substantially interested, consult as to the best means of avoiding substantial
injury to the economic interests of producers and consumers of the primary
commodity in question. In cases where the interests of several Members might
be substantially affected, the Organization may participate in the consultations,
and the Member holding the stocks shall give due consideration to its recom-
mendations.

4. The provisions of paragraphs 2 and 3 shall not apply to routine disposal
of supplies necessary for the rotation of stocks to avoid deterioration.

SectioN E—GENERAL CoMMERCIAL ProvVISIONS

ARTICLE 33
Freedom of Transit

1. Goods (including baggage), and also vessels and other means of trans-
port, shall be deemed to be in transit across the territory of a Member country,
when the passage across such territory, with or without trans-shipment, ware-
housing, breaking bulk or change in the mode of transport, is only a portion of
a complete journey beginning and terminating beyond the frontier of the
Member country across whose territory the traffic passes. Traffic of this nature
is termed in this Article “traffic in transit.”

2. There shall be freedom of transit through each Member country, via the
routes most convenient for international transit, for traffic in transit to or from
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other Member countries. No distinction shall be made which is based on the
flag of vessels, the place of origin, departure, entry, exit or destination, or on
any circumstances relating to the ownership of goods, of vessels or of other
means of transport.

3. Any Member may require that traffic in transit through its territory be
entered at the proper custom house, but, except in cases of failure to comply
with applicable customs laws and regulations, such traffic coming from or
going to other Member countries shall not be subject to any unnecessary delays
or restrictions and shall be exempt from customs duties and from all transit
duties or other charges imposed in respect of transit, except charges com-
mensurate with administrative expenses entailed by transit or with the cost of
services rendered.

4, All charges and regulations imposed by Members on traffic in transit to
or from other Member countries shall be reasonable, having regard to the
conditions of the traffic.

5. With respect to all charges, regulations and formalities in connection
with transit, each Member shall accord to traffic in transit to or from any
other Member country treatment no less favourable than the treatment
accorded to traffic in transit to or from any third country.

6. The Organization may undertake studies, make recommendations and
promote international agreement relating to the simplification of customs
regulations concerning traffic in transit, the equitable use of facilities required
for such transit and other measures designed to promote the objectives of this
Article. Members shall co-operate with each other directly and through the
Organization to this end.

7. Each Member shall accord to goods which have been in transit through
any other Member country treatment no less favourable than that which
would have been accorded to such goods had they been transported from their
place of origin to their destination without going through such other Member
country. Any Member shall, however, be free to maintain its requirements of
direct consignment existing on the date of this Charter, in respect of any goods
in regard to which such direct consignment is a requisite condition of eligibil-
ity for entry of the goods at preferential rates of duty or has relation to the
Member’s prescribed method of valuation for customs purposes.

8. The provisions of this Article shall not apply to the operation of aircraft
in transit, but shall apply to air transit of goods (including baggage).

ARTICLE 34
Anti-dumping and Countervailing Duties

1. The Members recognize that dumping, by which products of one country
are introduced into the commerce of another country at less than the normal
value of the products, is to be condemned if it causes or threatens material
injury to an established industry in a Member country or materially retards
the establishment of a domestic industry. For the purposes of this Article, a



Havana Charter 269

product is to be considered as being introduced into the commerce of an
importing country at less than its normal value, if the price of the product
exported from one country to another

(a) is less than the comparable price, in the ordinary course of trade, for

the like product when destined for consumption in the exporting
country, or,

(b) in the absence of such domestic price, is less than either

(i) the highest comparable price for the like product for export to
any third country in the ordinary course of trade, or
(ii) the cost of production of the product in the country of origin plus
a reasonable addition for selling cost and profit.
Due allowance shall be made in each case for differences in conditions and
terms of sale, for differences in taxation, and for other differences affecting
price comparability.

2. Inorder to offset or prevent dumping, a Member may levy on any dumped
product an anti-dumping duty not greater in amount than the margin of
dumping in respect of such product. For the purposes of this Article, the
margin of dumping is the price difference determined in accordance with the
provisions of paragraph 1.

3. No countervailing duty shall be levied on any product of any Member
country imported into another Member country in excess of an amount equal
to the estimated bounty or subsidy determined to have been granted, directly
or indirectly, on the manufacture, production or export of such product in the
country of origin or exportation, including any special subsidy to the trans-
portation of a particular product. The term “countervailing duty” shall be
understood to mean a special duty levied for the purpose of offsetting any
bounty or subsidy bestowed, directly or indirectly, upon the manufacture,
production or export of any merchandise.

4. No product of any Member country imported into any other Member
country shall be subject to anti-dumping or countervailing duty by reason of
the exemption of such product from duties or taxes borne by the like product
when destined for consumption in the country of origin or exportation, or by
reason of the refund of such duties or taxes.

5. No product of any Member country imported into any other Member
country shall be subject to both anti-dumping and countervailing duties to
compensate for the same situation of dumping or export subsidization.

6. No Member shall levy any anti-dumping or countervailing duty on the
importation of any product of another Member country unless it determines
that the effect of the dumping or subsidization, as the case may be, is such as
to cause or threaten material injury to an established domestic industry, or is
such as to retard materially the establishment of a domestic industry. The Or-
ganization may waive the requirements of this paragraph so as to permit a
Member to levy an anti-dumping or countervailing duty on the importation of
any product for the purpose of offsetting dumping or subsidization which causes
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or threatens material injury to an industry in another Member country export-
ing the product concerned to the importing Member country.

7. A system for the stabilization of the domestic price or of the return to
domestic producers of a primary commodity, independently of the movements
of export prices, which results at times in the sale of the commodity for export
at a price lower that the comparable price charged for the like commodity
to buyers in the domestic market, shall be presumed not to result in material
injury within the meaning of paragraph 6 if it is determined by consultation
among the Members substantially interested in the commodity concerned that:

(a) the system has also resulted in the sale of the commodity for export at

a price higher than the comparable price charged for the like com-
modity to buyers in the domestic market, and

(b) the system is so operated, either because of the effective regulation of

production, or otherwise, as not to stimulate exports unduly or other-
wise seriously prejudice the interests of other Members.

ARTICLE 35
Valuation for Customs Purposes

1. The Members shall work toward the standardization, as far as practicable,
of definitions of value and of procedures for determining the value of products
subject to customs duties or other charges or restrictions based upon or
regulated in any manner by value. With a view to furthering co-operation to
this end, the Organization may study and recommend to Members such bases
and methods for determining value for customs purposes as would appear
best suited to the needs of commerce and most capable of general adoption.

2. The Members recognize the validity of the general principles of valuation
set forth in paragraphs 3, 4 and 5, and they undertake to give effect, at the
earliest practicable date, to these principles in respect of all products subject
to duties or other charges or restrictions on importation based upon or regu-
lated in any manner by value. Moreover, they shall, upon a request by another
Member directly affected, review in the light of these principles the operation
of any of their laws or regulations relating to value for customs purposes. The
Organization may request from Members reports on steps taken by them in
pursuance of the provisions of this Article.

3. (a) The value for customs purposes of imported merchandise should be
based on the actual value of the imported merchandise on which duty is
assessed, or of like merchandise, and should not be based on the value of
merchandise of national origin or on arbitrary or fictitious values.

(b) “Actual value” should be the price at which, at a time and place
determined by the legislation of the country of importation, and in the
ordinary course of trade, such or like merchandise is sold or offered for sale
under fully competitive conditions. To the extent to which the price of such or
like merchandise is governed by the quantity in a particular transaction, the
price to be considered should uniformly be related to either (i) comparable
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quantities, or (ii) quantities not less favourable to importers than those in
which the greater volume of the merchandise is sold in the trade between the
countries of exportation and importation.

(¢) When the actual value is not ascertainable in accordance with sub-
paragraph (b), the value for customs purposes should be based on the nearest
ascertainable equivalent of such value.

4. The value for customs purposes of any imported product should not
include the amount of any internal tax, applicable within the country of origin
or export, from which the imported product has been exempted or has been
or will be relieved by means of refund.

5. (a) Except as otherwise provided in this paragraph, where it is necessary
for the purposes of paragraph 3 for a Member to convert into its own currency
a price expressed in the currency of another country, the conversion rate of
exchange to be used shall be based on the par values of the currencies involved,
as established pursuant to the Articles of Agreement of the International
Monetary Fund or by special exchange agreements entered into pursuant to
Article 24 of this Charter.

(b) Where no such par value has been established, the conversion rate shall
reflect effectively the current value of such currency in commercial transac-
tions.

(¢) The Organization, in agreement with the International Monetary Fund,
shall formulate rules governing the conversion by Members of any foreign
currency in respect of which multiple rates of exchange are maintained con-
sistently with the Articles of Agreement of the International Monetary Fund.
Any Member may apply such rules in respect of such foreign currencies for the
purposes of paragraph 3 of this Article as an alternative to the use of par
values. Until such rules are adopted by the Organization, any Member may
employ, in respect of any such foreign currency, rules of conversion for the
purposes of paragraph 3 of this Article which are designed to reflect effectively
the value of such foreign currency in commercial transactions.

6. Nothing in this Article shall be construed to require any Member to alter
the method of converting currencies for customs purposes which is applicable
in its territory on the date of this Charter, if such alteration would have the
effect of increasing generally the amounts of duty payable.

7. The bases and methods for determining the value of products subjéct to
duties or other charges or restrictions based upon or regulated in any manner
by value should be stable and should be given sufficient publicity to enable
traders to estimate, with a reasonable degree of certainty, the value for
customs purposes.

ARTICLE 36
Formalities Connected with Importation and Exportation

1. The Members recognize that all fees and charges of whatever character
(other than import and export duties and other than taxes within the purview
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of Article 18) imposed by governmental authorities on or in connection with
importation or exportation should be limited in amount to the approximate
cost of services rendered and should not represent an indirect protection to
domestic products or a taxation of imports or exports for fiscal purposes. The
Members also recognize the need for reducing the number and diversity of
such fees and charges, for minimizing the incidence and complexity of import
and export formalities, and for decreasing and simplifying import and export
documentation requirements.

2. The Members shall take action in accordance with the principles and
objectives of paragraph 1 at the earliest practicable date. Moreover, they shall,
upon request by another Member directly affected, review the operation of
any of their laws and regulations in the light of these principles. The Organi-
zation may request from Members reports on steps taken by them in pursuance
of the provisions of this paragraph.

3. The provisions of paragraphs 1 and 2 shall extend to fees, charges,
formalities and requirements imposed by governmental authorities in connec-
tion with importation and exportation, including those relating to:

(a) consular transactions, such as those relating to consular invoices and

certificates;

(b) quantitative restrictions;

(¢) licensing;

(d) exchange control;

(e) statistical services;

(f) documents, documentation and certification;

(g) analysis and inspection; and

(k) quarantine, sanitation and fumigation.

4. The Organization may study and recommend to Members specific
measures for the simplification and standardization of customs formalities and
techniques and for the elimination of unnecessary customs requirements,
including those relating to advertising matter and samples for use only in
taking orders for merchandise.

5. No Member shall impose substantial penalties for minor breaches of
customs regulations or procedural requirements. In particular, no penalty in
respect of any omission or mistake in customs documentation which is easily
rectifiable and obviously made without fraudulent intent or gross negligence
shall be greater than necessary to serve merely as a warning.

6. The Members recognize that tariff descriptions based on distinctive
regional or geographical names should not be used in such a manner as to
discriminate against products of Member countries. Accordingly, the Members
shall co-operate with each other directly and through the Organization with
a view to eliminating at the earliest practicable date practices which are
inconsistent with this principle.
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ARTICLE 37
Marks of Origin

1. The Members recognize that, in adopting and implementing laws and
regulations relating to marks of origin, the difficulties and inconveniences
which such measures may cause to the commerce and industry of exporting
countries should be reduced to a minimum.

2. Each Member shall accord to the products of each other Member
country treatment with regard to marking requirements no less favourable than
the treatment accorded to like products of any third country.

3. Whenever it is administratively practicable to do so, Members should
permit required marks of origin to be affixed at the time of importation.

4. The laws and regulations of Members relating to the marking of imported
products shall be such as to permit compliance without seriously damaging
the products or materially reducing their value or unreasonably increasing
their cost.

5. The Members agree to work in co-operation through the Organization
towards the early elimination of unnecessary marking requirements. The
Organization may study and recommend to Members measures directed to this
end, including the adoption of schedules of general categories of products, in
respect of which marking requirements operate to restrict trade to an extent
disproportionate to any proper purpose to be served, and which shall not in
any case be required to be marked to indicate their origin.

6. As a general rule no special duty or penalty should be imposed by any
Member for failure to comply with marking requirements prior to importation
unless corrective marking is unreasonably delayed or deceptive marks have
been affixed or the required marking has been intentionally omitted.

7. The Members shall co-operate with each other directly and through the
Organization with a view to preventing the use of trade names in such manner
as to misrepresent the true origin of a product, to the detriment of the distinc-
tive regional or geographical names of products of a Member country which
are protected by the legislation of such country. Each Member shall accord
full and sympathetic consideration to such requests or representations as may
be made by any other Member regarding the application of the undertaking
set forth in the preceding sentence to names of products which have been
communicated to it by the other Member. The Organization may recommend
a conference of interested Members on this subject.

ARTICLE 38
Publication and Administration of Trade Regulations
1. Laws, regulations, judicial decisions and administrative rulings of general
application made effective by any Member, pertaining to the classification or
the valuation of products for customs purposes, or to rates of duty, taxes or
other charges, or to requirements, restrictions or prohibitions on imports or
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exports or on the transfer of payments therefor, or affecting their sale, distribu-
tion, transportation, insurance, warehousing, inspection, exhibition, processing,
mixing or other use shall be published promptly in such a manner as to enable
governments and traders to become acquainted with them. Agreements affect-
ing international trade policy which are in force between the government or
governmental agency of any Member country and the government or govern-
mental agency of any other country shall also be published. Copies of such
laws, regulations, decisions, rulings and agreements shall be communicated
promptly to the Organization. The provisions.of this paragraph shall not re-
quire any Member to divulge confidential information the disclosure of which
would impede law enforcement or otherwise be contrary to the public interest
or would prejudice the legitimate commercial interests of particular enter-
prises, public or private.

2. No measure of general application taken by any Member affecting an
advance in a rate of duty or other charge on imports under an established and
uniform practice or imposing a new or more burdensome requirement, restric-
tion or prohibition on imports, or on the transfer of payments therefor,
shall be enforced before such measure has been officially made public.

3. (a) Each Member shall administer in a uniform, impartial and reason-
able manner all its laws, regulations, decisions and rulings of the kind
described in paragraph 1. Suitable facilities shall be afforded for traders
directly affected by uny of those matters to consult with the appropriate
governmental authorities.

(b) Each Member shall maintain, or institute as soon as practicable,
judicial, arbitral or administrative tribunals or procedures for the purpose,
inter alia, of the prompt review and correction of administrative action relat-
ing to customs matters. Such tribunals or procedures shall be independent
of the agencies entrusted with administrative enforcement and their decisions
shall be implemented by, and shall govern the practice of, such agencies unless
an appeal is lodged with a court or tribunal of superior jurisdiction within the
time prescribed for appeals to be lodged by importers; Provided that the
central administration of such agency may take steps to obtain a review of the
matter in another proceeding if there is good cause to believe that the decision
is inconsistent with established principles of law or the actual facts.

(¢) The provisions of sub-paragraph (b) shall not require the elimination
or substitution of procedures in force in a Member country on the date of this
Charter which in fact provide for an objective and impartial review of admin-
istrative action, even though such procedures are not fully or formally inde-
pendent of the agencies entrusted with administrative enforcement. Any
Member employing such procedures shall, upon request, furnish the Organiza-
tion with full information thereon in order that the Organization may deter-
mine whether such procedures conform to the requirements of this sub-
paragraph.
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ARTICLE 39
Information, Statistics and Trade Terminology

1. The Members shall communicate to the Organization, or to such agency
as may be designated for the purpose by the Organization, as promptly and
in as much detail as is reasonably practicable:

(a) statistics of their external trade in goods (imports, exports and, where
applicable, re-exports, transit and trans-shipment and goods in ware-
house or in bond);

(b) statistics of governmental revenue from import and export duties and
other taxes on goods moving in international trade and, in so far as
readily ascertainable, of subsidy payments affecting such trade.

2. So far as possible, the statistics referred to in paragraph 1 shall be
related to tariff classifications and shall be in such form as to reveal the
operation of any restrictions on importation or exportation which are based on
or regulated in any manner by quantity or value or amounts of exchange
madge available.

3. The Members shall publish regularly and as promptly as possible the
statistics referred to in paragraph 1.

4, The Members shall give careful consideration to any recommendations
which the Organization may make to them with a view to improving the
statistical information furnished under paragraph 1.

5. The Members shall make available to the Organization, at its request and
in so far as is reasonably practicable, such other statistical information as the
Organization may deem necessary to enable it to fulfil its functions, provided
that such information is not being furnished to other inter-governmental
organizations from which the Organization can obtain it.

6. The Organization shall act as a centre for the collection, exchange and
publication of statistical information of the kind referred to in paragraph 1.
The Organization, in collaboration with the Economic and Social Council of
the United Nations, and with any other organization deemed appropriate, may
engage in studies with a view to improving the methods of collecting, analyz-
ing and publishing economic statistics and may promote the international
comparability of such statistics, including the possible international adoption
of standard tariff and commodity classifications. :

7. The Organization, in co-operation with the other organizations referred
to in paragraph 6, may also study the question of adopting standards, nomen-
clatures, terms and forms to be used in international trade and in the official
documents and statistics of Members relating thereto, and may recommend
the general acceptance by Members of such standards, nomenclatures, terms
and forms.
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Section F—SpECIAL ProVISIONS

ARTICLE 40
Emergency Action on Imports of Particular Products

1. (a) If, as a result of unforeseen developments and of the effect of the
obligations incurred by a Member under or pursuant to this Chapter, includ-
ing tariff concessions, any product is being imported into the territory of that
Member in such relatively increased quantities and under such conditions as
to cause or threaten serious injury to domestic producers in that territory of
like or directly competitive products, the Member shall be free, in respect of
such product, and to the extent and for such time as may be necessary to
prevent or remedy such injury, to suspend the obligation in whole or in part
or to withdraw or modify the concession.

(b) If any product which is the subject of a concession with respect to a
preference is being imported into the territory of a Member in the circum-
stances set forth in sub-paragraph (a), so as to cause or threaten serious injury
to domestic producers of like or directly competitive products in the territory
of a Member which receives or received such preference, the importing
Member shall be free, if that other Member so requests, to suspend the relevant
obligation in whole or in part or to withdraw or modify the concession in
respect of the product, to the extent and for such time as may be necessary
to prevent or remedy such injury.

2. Before any Member shall take action pursuant to the provisions of para-
graph 1, it shall give notice in writing to the Organization as far in advance
as may be practicable and shall afford the Organization and those Members
having a substantial interest as exporters of the product concerned an
opportunity to consult with it in respect of the proposed action. When such
notice is given in regard to a concession relating to a preference, the notice
shall name the Member which has requested the action. In circumstances of
special urgency, where delay would cause damage which it would be difficult
to repair, action under paragraph 1 may be taken provisionally without prior
consultation, on the condition that consultation shall be effected immediately
after taking such action.

3. (a) If agreement among the interested Members with respect to the
action is not reached, the Member which proposes to take or continue the
action shall, nevertheless, be free to do so, and if such action is taken or
continued, the affected Members shall then be free, not later than ninety days
after such action is taken, to suspend, upon the expiration of thirty days from
the day on which written notice of such suspension is received by the Organiza-
tion, the application to the trade of the Member taking such action, or, in the
case envisaged in paragraph 1 (b), to the trade of the Member requesting such
action, of such substantially equivalent obligations or concessions under or
pursuant to this Chapter the suspension of which the Organization does not
disapprove.



Havana Charter 277

(b) Notwithstanding the provisions of sub-paragraph (a), where action is
taken without prior consultation under paragraph 2 and causes or threatens
serious injury in the territory of a Member to the domestic producers of
products affected by the action, that Member shall, where delay would cause
damage difficult to repair, be free to suspend, upon the taking of the action
and throughout the period of consultation, such obligations or concessions as
may be necessary to prevent or remedy the injury.

4. Nothing in this Article shall be construed

(a) to require any Member, in connection with the withdrawal or modifica-

tion by such Member of any concession negotiated pursuant to Article
17, to consult with or obtain the agreement of Members other than
those Members which are contracting parties to the General Agreement
on Tariffs and Trade, or

(b) to authorize any Member which is not a contracting party to that

Agreement, to withdraw from or suspend obligations under this Charter
by reason of the withdrawal or modification of such concession.

ARTICLE 41
Consultation

Each Member shall accord sympathetic consideration to, and shall afford
adequate opportunity for consultation regarding, such representations as may
be made by any other Member with respect to the operation of customs regula-
tions and formalities, anti-dumping and countervailing duties, quantitative and
exchange regulations, internal price regulations, subsidies, transit regulations
and practices, state trading, sanitary laws and regulations for the protection of
human, animal or plant life or health, and generally with respect to all
matters affecting the operation of this Chapter.

ARTICLE 42
Territorial Application of Chapter IV

1. The provisions of Chapter IV shall apply to the metropolitan customs
territories of the Members and to any other customs territories in respect of
which this Charter has been accepted in accordance with the provisions of
Article 104. Each such customs territory shall, exclusively for the purposes
of the territorial application of Chapter IV, be treated as though it were a
Member; Provided that the provisions of this paragraph shall not be construed
to create any rights or obligations as between two or more customs territories
in respect of which this Charter has been accepted by a single Member.

2. For the purposes of this Chapter a customs territory shall be understood
to mean any territory with respect to which separate tariffs or other regulations
of commerce are maintained for a substantial part of the trade of such terri-
tory with other territories.
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ARTICLE 43
Frontier Traffic

The provisions of this Chapter shall not be construed to prevent:

(a)
(b)

advantages accorded by any Member to adjacent countries in order to
facilitate frontier traffic;

advantages accorded to the trade with the Free Territory of Trieste by
countries contiguous to that territory, provided that such advantages
are not in conflict with the Treaties of Peace arising out of the Second

World War.

ARTICLE 44
Customs Unions and Free-Trade Areas

1. Members recognize the desirability of increasing freedom of trade by the
development, through voluntary agreements, of closer integration between the
economies of the countries parties to such agreements. They also recognize
that the purpose of a customs union or free-trade area should be to facilitate
trade between the parties and not to raise barriers to the trade of other
Member countries with such parties.

2. Accordingly, the provisions of this Chapter shall not prevent, as between
the territories of Members, the formation of a customs union or of a free-trade
area or the adoption of an interim agreement necessary for the formation of
a customs union or of a free-trade area; Provided that:

(a)

(b)

()

with respect to a customs union, or an interim agreement leading to the
formation of a customs union, the duties and other regulations of com-
merce imposed at the institution of any such union or interim agree-
ment in respect of trade with Member countries not parties to such
union or agreement shall not on the whole be higher or more restrictive
than the general incidence of the duties and regulations of commerce
applicable in the constituent territories prior to the formation of such
union or the adoption of such interim agrcement, as the case may be;
with respect to a free-trade area, or an interim agreement leading to the
formation of a free-trade area, the duties and other regulations of
commerce maintained in each of the constituent territories and appli-
cable at the formation of such free-trade area or the adoption of such
interim agreement to the trade of Member countries not included in
such area or not parties to such agreement shall not be higher or more
restrictive than the corresponding duties and other regulations of com-
merce existing in the same constituent territories prior to the formation
of the free-trade area, or interim agreement, as the case may be; and
any interim agreement referred to in sub-paragraphs (a) or (b) shall
include a plan and schedule for the formation of such a customs union
or of such a free-trade area within a reasonable length of time.

3. (a) Any Member deciding to enter into a customs union or free-trade
area, or an interim agreement leading to the formation of such a union or
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area, shall promptly notify the Organization and shall make available to it
such information regarding the proposed union or area as will enable the
Organization to make such reports and recommendations to Members as it
may deem appropriate.

(b) If, after having studied the plan and schedule provided for in an
interim agreement referred to in paragraph 2 in consultation with the parties
to that agreement and taking due account of the information made available
in accordance with the provisions of sub-paragraph (a), the Organization finds
that such agreement is not likely to result in the formation of a customs union
or of a free-trade area within the period contemplated by the parties to the
agreement or that such period is not a reasonable one, the Organization shall
make recommendations to the parties to the agreement. The parties shall not
maintain or put into force, as the case may be, such agreement if they are not
prepared to modify it in accordance with these recommendations.

(¢) Any substantial change in the plan or schedule referred to in paragraph
2 (c) shall be communicated to the Organization, which may request the
Members concerned to consult with it if the change seems likely to jeopardize
of delay unduly the formation of the customs union or of the free-trade area.

4. For the purposes of this Charter:

(a) a customs union shall be understood to mean the substitution of a single

customs territory for two or more customs territories, so that

(i) duties and other restrictive regulations of commerce (except,
where necessary, those permitted under Section B of Chapter IV
and under Article 45) are eliminated with respect to substantially
all the trade between the constituent territories of the union or at
least with respect to substantially all the trade in products
originating in such territories, and,

(ii) subject to the provisions of paragraph 5, substantially the same
duties and other regulations of commerce are applied by each of
the members of the union to the trade of territories not included
in the union;

(b) a free-trade area shall be understood to mean a group of two or more

customs territories in which the duties and other restrictive regulations
of commerce (except, where necessary, those permitted under Section B
of Chapter IV and under Article 45) are eliminated on substantially
all the trade between the constituent territories in products originating
in such territories.

5. The preferences referred to in paragraph 2 of Article 16 shall not be
affected by the formation of a customs union or of a free-trade area but may
be eliminated or adjusted by means of negotiations with Members affected.
This procedure of negotiations with affected Members shall, in particular,
apply to the elimination of preferences required to conform with the provisions
of paragraph 4 (a) (i) and paragraph 4 (b).

6. The Organization may, by a two-thirds majority of the Members present
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and voting, approve proposals which do not fully comply with the require-
ments of the preceding paragraphs, provided that such proposals lead to the
formation of a customs union or of a free-trade area in the sense of this Article.

ARTICLE 45
General Exceptions to Chapter IV

1. Subject to the requirement that such measures are not applied in a
manner which would constitute a means of arbitrary or unjustifiable dis-
crimination between Member countries where the same conditions prevail, or
a disguised restriction on international trade, nothing in this Chapter shall
be construed to prevent the adoption or enforcement by any Member of
measures

(a) (i) necessary to protect public morals;

(ii) necessary to the enforcement of laws and regulations relating to
public safety;

(iii) necessary to protect human, animal or plant life or health;

(iv) relating to the importation or exportation of gold or silver;

(v) necessary to secure compliance with laws or regulations which
are not inconsistent with the provisions of this Chapter, including
those relating to customs enforcement, the enforcement of
monopolies operated under Section D of this Chapter, the pro-
tection of patents, trade marks and copyrights, and the prevention
of deceptive practices;

(vi) relating to the products of prison labour;

(vii) imposed for the protection of national treasures of artistic, his-
toric or archaeological value;

(viii) relating to the conservation of exhaustible natural resources if
such measures are made effective in conjunction with restrictions
on domestic production or consumption;

(ix) taken in pursuance of inter-governmental commodity agreements
concluded in accordance with the provisions of Chapter VI;

(x) taken in pursuance of any inter-governmental agreement which
relates solely to the conservation of fisheries resources, migratory
birds or wild animals and which is subject to the requirements of
paragraph 1 (d) of Article 70; or

(xi) involving restrictions on exports of domestic materials necessary
to assure essential quantities of such materials to a domestic
processing industry during periods when the domestic price of
such materials is held below the world price as part of a gov-
ernmental stabilization plan; Provided that such restrictions shall
not operate to increase the exports of or the protection afforded
to such domestic industry and shall not depart from the pro-
visions of this Chapter relating to non-discrimination;

(b) (i) essential to the acquisition or distribution of products in general



Havana Charter 281

or local short supply; Provided that any such measures shall be
consistent with any general inter-governmental arrangements
directed to an equitable international distribution of such products
or, in the absence of such arrangements, with the principle that
all Members are entitled to an equitable share of the interna-
tional supply of such products;

(ii) essential to the control of prices by a Member country experi-
encing shortages subsequent to the Second World War; or

(iii) essential to the orderly liquidation of temporary surpluses of
stocks owned or controlled by the government of any Member
country, or of industries developed in any Member country owing
to the exigencies of the Second World War which it would be
uneconomic to maintain in normal conditions; Provided that such
measures shall not be instituted by any Member except after con-
sultation with other interested Members with a view to appro-
priate international action.

2. Measures instituted or maintained under paragraph 1 (b) which are in-
consistent with the other provisions of this Chapter shall be removed as soon
as the conditions giving rise to them have ceased, and in any event not later
than at a date to be specified by the Organization; Provided that such date
may be deferred for a further period or periods, with the concurrence of the
Organization, either generally or in relation to particular measures taken by
Members in respect of particular products.

CHAPTER V

RESTRICTIVE BUSINESS PRACTICES

ARTICLE 46

General Policy towards Restrictive Business Practices

1. Each Member shall take appropriate measures and shall co-operate with
the Organization to prevent, on the part of private or public commercial
enterprises, business practices affecting international trade which restrain com-
petition, limit access to markets, or foster monopolistic control, whenever such
practices have harmful effects on the expansion of production or trade and
interfere with the achievement of any of the other objectives set forth in
Article 1.

2. In order that the Organization may decide in a particular instance
whether a practice has or is about to have the effect indicated in paragraph 1,
the Members agree, without limiting paragraph 1, that complaints regarding
any of the practices listed in paragraph 3 shall be subject to investigation in
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accordance with the procedure regarding complaints provided for in Arti-
cles 48 and 50, whenever

(a) such a complaint is presented to the Organization, and

(b) the practice is engaged in, or made effective, by one or more private
or public commercial enterprises or by any combination, agreement
or other arrangement between any such enterprises, and

(¢) such commercial enterprises, individually or collectively, possess effec-
tive control of trade among a number of countries in one or more
products.

3. The practices referred to in paragraph 2 are the following:

(a) fixing prices, terms or conditions to be observed in dealing with others
in the purchase, sale or lease of any product;

(b) excluding enterprises from, or allocating or dividing, any territorial
market or field of business activity, or allocating customers, or fixing
sales quotas or purchase quotas;

(¢) discriminating against particular enterprises;

(d) limiting production or fixing production quotas;

(e) preventing by agreement the development or application of technology
or invention whether patented or unpatented;

(f) extending the use of rights under patents, trade marks or copyrights
granted by any Member to matters which, according to its laws and
regulations, are not within the scope of such grants, or to products or
conditions of production, use or sale which are likewise not the subjects
of such grants;

(g) any similar practices which the Organization may declare, by a majority
of two-thirds of the Members present and voting, to be restrictive
business practices.

ARTICLE 47
Consultation Procedure

Any affected Member which considers that in any particular instance a
practice exists (whether engaged in by private or public commercial enter-
prises) which has or is about to have the effect indicated in paragraph 1 of
Article 46 may consult other Members directly or request the Organization
to arrange for consultation with particular Members with a view to reaching
mutually satisfactory conclusions. If requested by the Member and if it con-
siders such action to be justified, the Organization shall arrange for and assist
in such consultation. Action under this Article shall be without prejudice to
the procedure provided for in Article 48.

ARTICLE 48
Inmvestigation Procedure

1. In accordance with paragraphs 2 and 3 of Article 46, any affected
Member on its own behalf or any Member on behalf of any affected person,
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enterprise or organization within that Member’s jurisdiction, may present a
written complaint to the Organization that in any particular instance a prac-
tice exists (whether engaged in by private or public commercial enterprises)
which has or is about to have the effect indicated in paragraph 1 of Article 46;
Provided that in the case of complaints against a public commercial enterprise
acting independently of any other enterprise, such complaints may be pre-
sented only by a Member on its own behalf and only after the Member has
resorted to the procedure of Article 47.

2. The Organization shall prescribe the minimum information to be in-
cluded in complaints under this Article. This information shall give sub-
stantial indication of the naturc and harmful effects of the practices.

3. The Organization shall consider each complaint presented in accordance
with paragraph 1. If the Organization deems it appropriate, it shall request
Members concerned to furnish supplementary information, for example, in-
formation from commercial enterprises within their jurisdiction, After re-
viewing the relevant information, the Organization shall decide whether an
investigation is justified.

4. If the Organization decides that an investigation is justified, it shall
inform all Members of the complaint, request any Member to furnish such
additional information relevant to the complaint as the Organization may
decm necessary, and shall conduct or arrange for hearings on the complaint.
Any Member, and any person, enterprise or organization on whose behalf the
complaint has been made, as well as the commercial enterprises alleged to
have engaged in the practice complained of, shall be afforded reasonable
opportunity to be heard.

5. The Organization shall review all information available and decide
whether the conditions specified in paragraphs 2 and 3 of Article 46 are
present and the practice in question has had, has or is about to have the effect
indicated in paragraph 1 of that Article.

6. The Organization shall inform all Members of its decision and the
reasons therefor.

7. If the Organization decides that in any particular case the conditions
specified in paragraphs 2 and 3 of Article 46 are present and that the practice
in question has had, has or is about to have the effect indicated in paragraph 1
of that Article, it shall request each Member concerned to take every possible
remedial action, and may also recommend to the Members concerned remedial
measures to be carried out in accordance with their respective laws and
procedures.

8. The Organization may request any Member concerned to report fully
on the remedial action it has taken in any particular case.

9. As soon as possible after its proceedings in respect of any complaint
under this Article have been provisionally or finally closed, the Organization
shall prepare and publish a report showing fully the decisions reached, the
reasons therefor and any measures recommended to the Members concerned.
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The Organization shall not, if a Member so requests, disclose confidential
information furnished by that Member, which if disclosed would substantially
damage the legitimate business interests of a commercial enterprise.

10. The Organization shall report to all Members and make public the
remedial action which has been taken by the Members concerned in any
particular case.

ARTICLE 49
Studies Relating to Restrictive Business Practices

1. The Organization is authorized:

(a) to conduct studies, either on its own initiative or at the request of any
Member or of any organ of the United Nations or of any other inter-
governmental organization, relating to

(i) general aspects of restrictive business practices affecting inter-
national trade;

(ii) conventions, laws and procedures concerning, for example, in-
corporation, company registration, investments, securities, prices,
markets, fair trade practices, trade marks, copyrights, patents and
the exchange and development of technology in so far as they
are relevant to restrictive business practices affecting international
trade; and

(iii) the registration of restrictive business agreements and other
arrangements affecting international trade; and

(b) to request information from Members in connection with such studies.

2. The Organization is authorized:

(a) to make recommendations to Members concerning such conventions,
laws and procedures as are relevant to their obligations under this
Chapter; and

(b) to arrange for conferences of Members to discuss any matters relating
to restrictive business practices affecting international trade.

ARTICLE 50
Obligations of Members

1. Each Member shall take all possible measures by legislation or other-
wise, in accordance with its constitution or system of law and economic
organization, to ensure, within its jurisdiction, that private and public com-
mercial enterprises do not engage in practices which are as specified in
paragraphs 2 and 3 of Article 46 and have the effect indicated in paragraph 1
of that Article, and it shall assist the Organization in preventing these practices.

2. Each Member shall make adequate arrangements for presenting com-
plaints, conducting investigations and preparing information and reports re-
quested by the Organization.

3. Each Member shall furnish to the Organization, as promptly and as
fully as possible, such information as is requested by the Organization for its
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consideration and investigation of complaints and for its conduct of studies
under this Chapter; Provided that any Member on notification to the Organi-
zation, may withhold information which the Member considers is not essential
to the Organization in conducting an adequate investigation and which, if
disclosed, would subtantially damage the legitimate business interests of a
commercial enterprise. In notifying the Organization that it is withholding
information pursuant to this clause, the Member shall indicate the general
character of the information withheld and the reason why it considers it not
essential.

4. Each Member shall take full account of each request, decision and
recommendation of the Organization under Article 48 and, in accordance
with its constitution or system of law and economic organization, take in the
particular case the action it considers appropriate having regard to its obliga-
tions under this Chapter.

5. Each Member shall report fully any action taken, independently or in
concert with other Members, to comply with the requests and carry out the
recommendations of the Organization and, when no action has been taken,
inform the Organization of the reasons therefor and discuss the matter further
with the Organization if it so requests.

6. Each Member shall, at the request of the Organization, take part in
consultations and conferences provided for in this Chapter with a view to
reaching mutually satisfactory conclusions.

ARTICLE 51
Co-operative Remedial Arrangements
1. Members may co-operate with each other for the purpose of making
more effective within their respective jurisdictions any remedial measures
taken in furtherance of the objectives of this Chapter and consistent with
their obligations under other provisions of this Charter.
2. Members shall keep the Organization informed of any decision to par-
ticipate in any such co-operative action and of any measures taken.

ARTICLE 52
Domestic Measures against Restrictive Business Practices
No act or omission to act on the part of the Organization shall preclude
any Member from enforcing any national statute or decree directed towards
preventing monopoly or restraint of trade.

ARTICLE 53
Special Procedures with Respect to Services
1. The Members recognize that certain services, such as transportation,
telecommunications, insurance and the commercial services of banks, are sub-
stantial elements of international trade and that any restrictive business
practices by enterprises engaged in these activities in international trade may
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have harmful effects similar to those indicated in paragraph 1 of Article 46.
Such practices shall be dealt with in accordance with the following para-
graphs of this Article.

2. If any Member considers that there exist restrictive business practices in
relation to a service referred to in paragraph 1 which have or are about to
have such harmful effects, and that its interests are thereby seriously preju-
diced, the Member may submit a written statement explaining the situation
to the Member or Members whose private or public enterprises are engaged
in the services in question. The Member or Members concerned shall give
sympathetic consideration to the statement and to such proposals as may be
made and shall afford adequate opportunities for consultation, with a view
to effecting a satisfactory adjustment.

3. If no adjustment can be effected in accordance with the provisions of
paragraph 2, and if the matter is referred to the Organization, it shall be
transferred to the appropriate inter-governmental organization, if one exists,
with such observations as the Organization may wish to make. If no such
inter-governmental organization exists, and if Members so request, the Or-
ganization may, in accordance with the provisions of paragraph 1 (c) of
Article 72, make recommendations for, and promote international agreement
on, measures designed to remedy the particular situation so far as it comes
within the scope of this Charter.

4, The Organization shall, in accordance with paragraph 1 of Article 87,
co-operate with other inter-governmental organizations in connection with
restrictive business practices affecting any field coming within the scope of
this Charter and those organizations shall be entitled to consult the Organi-
zation, to seek advice, and to ask that a study of a particular problem be

made.

ARTICLE 54
Interpretation and Definition
1. The provisions of this Chapter shall be construed with due regard for
the rights and obligations of Members set forth elsewhere in this Charter and
shall not therefore be so interpreted as to prevent the adoption and enforce-
ment of any measures in so far as they are specifically permitted under other
Chapters of this Charter. The Organization may, however, make recommenda-
tions to Members or to any appropriate inter-governmental organization con-
cerning any features of these measures which may have the effect indicated
in paragraph 1 of Article 46.
2. For the purposes of this Chapter
(a) the term “business practice” shall not be so construed as to include an
individual contract between two parties as seller and buyer, lessor and
lessee, or principal and agent, provided that such contract is not used
to restrain competition, limit access to markets or foster monopolistic
control;
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(b) the term “public commercial enterprises” means
(i) agencies of governments in so far as they are engaged in trade, and
(ii) trading enterprises mainly or wholly owned by public authority,
provided the Member concerned declares that for the purposes of
this Chapter it has effective control over or assumes responsibility
for the enterprises;
(c) the term “private commercial enterprises” means all commercial en-
terprises other than public commercial enterprises;
(d) the terms “decide” and “decision” as used in Articles 46, 48 (except
in paragraphs 3 and 4) and 50 do not determine the obligations of
Members, but mean only that the Organization reaches a conclusion.

CHAPTER VI
INTER-GOVERNMENTAL COMMODITY AGREEMENTS

SeEcTiON A—INTRODUCTORY CONSIDERATIONS

ARTICLE 55
Difficulties Relating to Primary Commodities

The Members recognize that the conditions under which some primary
commodities are produced, exchanged and consumed are such that interna-
tional trade in these commodities may be affected by special difficulties such
as the tendency towards persistent discquilibrium between production and
consumption, the accumulation of burdensome stocks and pronounced fluctu-
ations in prices. These special difficulties may have serious adverse effects
on the interests of producers and consumers, as well as widespread repercus-
sions jeopardizing the general policy of economic expansion. The Members
recognize that such difficulties may, at times, necessitate special treatment of
the international trade in such commodities through inter-governmental

agreement.

ARTICLE 56
Primary and Related Commodities

1. For the purposes of this Charter, the term “primary commodxty means
any product of farm, forest or fishery or any mineral, in its natural form or
which has undergone such processing as is customarily required to prepare
it for marketing in substantial volumc in international trade.

2. The term shall also, for the purposes of this Chapter, cover a group
of commodities, of which one is a primary commodity as defined in para-
graph 1 and the others are commodities, which are so closely related, as
regards conditions of production or utilization, to the other commodities in
the group, that it is appropriate to deal with them in a single agreement.
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3. If, in exceptional circumstances, the Organization finds that the con-
ditions set forth in Article 62 exist in the case of a commodity which does not
fall precisely under paragraphs 1 or 2 of this Article, the Organization may
decide that the provisions of this Chapter, together with any other require-
ments it may establish, shall apply to inter-governmental agreements regard-
ing that commodity.

ARTICLE 57
Objectives of Inter-governmental Commodity Agreements

The Members recognize that inter-governmental commodity agreements are
appropriate for the achievement of the following objectives:

(a)

(b)

()

to prevent or alleviate the serious economic difficulties which may
arise when adjustments between production and consumption cannot
be effected by normal market forces alone as rapidly as the circum-
stances require;

to provide, during the period which may be nccessary, a framework
for the consideration and development of measures which have as their
purpose economic adjustments designed to promote the expansion of
consumption or a shift of resources and man-power out of over-
expanded industries into new and productive occupations, including
as far as possible in appropriate cases, the development of secondary
industries based upon domestic production of primary commodities;
to prevent or moderate pronounced fluctuations in the price of a
primary commodity with a view to achieving a reasonable degree of
stability on a basis of such prices as are fair to consumers and provide
a reasonable return to producers, having regard to the desirability of
securing long-term equilibrium between the forces of supply and
demand;

to maintain and develop the natural resources of the world and pro-
tect them from unnecessary exhaustion;

to provide for the expansion of the production of a primary com-
modity where this can be accomplished with advantage to consumers
and producers, including in appropriate cases the distribution of
basic foods at special prices;

to assure the equitable distribution of a primary commodity in short

supply.

SecTION B—INTER-GOVERNMENTAL CoMMODITY AGREEMENTS IN GENERAL

ARTICLE 58
Commodity Studies

1. Any Member which considers itself substantially interested in the pro-
duction or consumption of, or trade in, a particular primary commodity, and
which considers that international trade in that commodity is, or is likely to



Havana Charter 289

be, affected by special difficulties, shall be entitled to ask that a study of the
commodity be made.

2. Unless the Organization decides that the case put forward in support
of the request does not warrant such action, it shall promptly invite each
Member to appoint representatives to a study group for the commodity, if
the Member considers itself substantially interested in the production or con-
sumption of, or trade in, the commodity. Non-Members may also be invited.

3. The study group shall promptly investigate the production, consumption
and trade situation in regard to the commodity, and shall report to the par-
ticipating governments and to the Organization its findings and its recom-
mendations as to how best to deal with any special difficulties which exist or
may be expected to arise. The Organization shall promptly transmit to the
Members these findings and recommendations.

ARTICLE 59
Commodity Conferences

1. The Organization shall promptly convene an inter-govermental confer-
ence to discuss measures designed to meet the special difficulties which exist
or are expected to arise concerning a particular primary commodity:

(a) on the basis of the recommendations of a study group, or

(b) at the request of Members whose interests represent a significant part

of world production or consumption of, or trade in, that commodity, or

(¢) at the request of Members which consider that their economies are

dependent to an important extent on that commodity, unless the
Organization considers that no useful purpose could be achieved by
convening the conference, or

(d) on its own initiative, on the basis of information agreed to be adequate

by the Members substantially interested in the production or con-
sumption of, or trade in, that commodity.

2. Each Member which considers itself substantially interested in the pro-
duction or consumption of, or trade in, the commodity concerned, shall be
invited to participate in such a conference. Non-Members may also be invited
to participate.

ARTICLE 60
General Principles Governing Commodity Agreements

1. The Members shall observe the following principles in the conclusion

and operation of all types of inter-governmental commodity agreements:

(a) Such agreements shall be open to participation, initially by any Mem-
ber on terms no less favourable than those accorded to any other
country, and thereafter in accordance with such procedure and upon
such terms as may be established in the agreement, subject to approval
by the Organization.
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(&) Non-Members may be invited by the Organization to participate in
such agreements and the provisions of sub-paragraph (a) applying to
Members shall also apply to any non-Member so invited.

(¢) Under such agreements there shall be equitable treatment as between
participating countries and non-participating Members, and the treat-
ment accorded by participating countries to non-participating Members
shall be no less favourable than that accorded to any non-participating
non-Member, due consideration being given in each case to policies
adopted by non-participants in relation to obligations assumed and
advantages conferred under the agreement.

(d) Such agreements shall include provision for adequate participation
of countries substantially interested in the importation or consumption
of the commodity as well as those substantially interested in its ex-
portation or production.

() Full publicity shall be given to any inter-governmental commodity
agreement proposed or concluded, to the statements of considerations
and objectives advanced by the proposing Members, to the nature and
development of measures adopted to correct the underlying situation
which gave rise to the agreement and, periodically, to the operation
of the agreement.

2. The Members, including Members not parties to a particular com-
modity agreement, shall give favourable consideration to any recommenda-
tion made under the agreement for expanding consumption of the commodity
in question.

ARTICLE 61
Types of Agreements

1. For the purposes of this Chapter, there are two types of inter-govern-

mental commodity agreements:

(@) commodity control agreements as defined in this Article; and

(b) other inter-governmental commodity agreements.

2. Subject to the provisions of paragraph 5, a commodity control agree-

ment is an inter-governmental agreement which involves:

(a) the regulation of production or the quantitative control of exports or
imports of a primary commodity and which has the purpose or might
have the effect of reducing, or preventing an increase in, the production
of, or trade in, that commodity; or

(d) the regulation of prices.

3. The Organization shall, at the request of a Member, a study group or

a commodity conference, decide whether an existing or proposed inter-
governmental agreement is a commodity control agreement within the mean-
ing of paragraph 2.

4. (a) Commodity control agreements shall be subject to all the provisions

of this Chapter.
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(b) Other inter-governmental commodity agreements shall be subject to
the provisions of this Chapter other than those of Section C. If, however, the
Organization decides that an agreement which involves the regulation of
production or the quantitative control of exports or imports is not a com-
modity control agreement within the meaning of paragraph 2, it shall pre-
scribe the provisions of Section G, if any, to which that agreement shall
conform.

5. An existing or proposed inter-governmental agreement the purpose of
which is to secure the co-ordinated expansion of aggregate world production
and consumption of a primary commodity may be treated by the Organization
as not being a commodity control agreement, even though the agreement pro-
vides for the future application of price provisions, provided that

(a) at the time the agreement is entered into, a commodity conference

finds that the conditions contcmplated are in accordance with the
provisions of Article 62, and

(b) from the date on which the price provisions become operative, the

agreement shall conform to all the provisions of Section C, except
that no further finding will be required under Article 62.

6. Members shall enter into any new commodity control agreement only
through a conference called in accordance with the provisions of Article 59
and after an appropriate finding has been made under Article 62. If, in an
exceptional case, there has heen unreasonable delay in the convening or in
the proceedings of the study group or of the commodity conference, Members
which consider themselves substantially interested in the production or con-
sumption of, or trade in, a particular primary commodity, may proceed by
direct negotiation to the conclusion of an agreement, provided that the
situation is one contemplated in Article 62 (a) or (b) and that the agree-
ment conforms to the other provisions of this Chapter.

SectioN C—INTER-GOVERNMENTAL CoMmobpitry CONTROL AGREEMENTS

ARTICLE 62
Circumstances Governing the Use of Commodity Control Agreements

The Members agree that commodity control agreements may be entered
into only when a finding has been made through a commodity conference or
through the Organization by consultation and general agreement among
Members substantially interested in the commodity, that:

(a) a burdensome surplus of a primary commodity has developed or is
expected to develop, which, in the absence of specific governmental
action, would cause serious hardship to producers among whom are
small producers who account for a substantial portion of the total
output, and that these conditions could not be corrected by normal
market forces in time to prevent such hardship, because, characteristi-



292

(b

)

A Charter for World Trade

cally in the case of the primary commodity concerned, a substantial
reduction in price does not readily lead to a significant increase in
consumption or to a significant decrease in production; or

widespread unemployment or under-employment in connection with a
primary commodity, arising out of difficulties of the kind referred to
in Article 55, has developed or is expected to develop, which, in the
absence of specific governmental action, would not be corrected by
normal market forces in time to prevent widespread and undue hard-
ship to workers because, characteristically in the case of the industry
concerned, a substantial reduction in price does not readily lead to a
significant increase in consumption but to a reduction of employment,
and because areas in which the commodity is produced in substantial
quantity do not afford alternative employment opportunities for the
workers involved.

ARTICLE 63

Additional Principles Governing Commodity Control Agreements

The Members shall observe the following principles governing the con-
clusion and operation of commodity control agreements, in addition to those
stated in Article 60:

(a) Such agreements shall be designed to assure the availability of supplies

(b

(d

)

~

adequate at all times for world demand at prices which are in keeping
with the provisions of Article 57 (¢), and, when practicable, shall pro-
vide for measures designed to expand world consumption of the com-
modity.

Under such agreements, participating countries which are mainly in-
terested in imports of the commodity concerned shall, in decisions on
substantive matters, have together a number of votes equal to that of
those mainly interested in obtaining export markets for the commodity.
Any participating country, which is interested in the commodity but
which does not fall precisely under either of the above classes, shall
have an appropriate voice within such classes.

Such agreements shall make appropriate provision to afford increasing
opportunities for satisfying national consumption and world market
requirements from sources from which such requirements can be sup-
plied in the most effective and economic manner, due regard being
had to the need for preventing serious economic and social dislocation
and to the position of producing areas suffering from abnormal dis-
abilities.

Participating countries shall formulate and adopt programmes of in-
ternal economic adjustment believed to be adequate to ensure as much
progress as practicable within the duration of the agreement towards
solution of the commodity problem involved.
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ARTICLE 64 -
Administration of Commodity Control Agreements

1. Each commodity control agreement shall provide for the establishment
of a governing body, herein referred to as a Commodity Council, which shall
operate in conformity with the provisions of this Article.

2. Each participating country shall be entitled to have one representative on
the Commodity Council. The voting power of the representatives shall be
determined in conformity with the provisions of Article 63 (b).

3. The Organization shall be entitled to appoint a non-voting representa-
tive to each Commodity Council and may invite any competent inter-
governmental organization to nominate a non-voting representative for ap-
pointment to a Commodity Council.

4. Each Commodity Council shall appoint a non-voting chairman who,
if the Council so requests, may be nominated by the Organization.

5. The Secretariat of each Commodity Council shall be appointed by the
Council after consultation with the Organization.

"6. Each Commodity Council shall adopt appropriate rules of procedure
and regulations regarding its activities. The Organization may at any time
require their amendment if it considers that they are inconsistent with the
provisions of this Chapter.

7. Each Commodity Council shall make periodic reports to the Organiza-
tion on the operation of the agreement which it administers. It shall also
make such special reports as the Organization may require or as the Council
itself considers to be of value to the Organization.

8. The expenses of a Commodity Council shall be borne by the partici-
pating countries.

9. When an agreement is terminated, the Organization shall take charge of
the archives and statistical material of the Commodity Council.

ARTICLE 65

Initial Term, Renewal and Review of Commodity Conirol Agreements

1. Commodity control agreements shall be concluded for a period of not
more than five years. Any renewal of a commodity control agreement, in-
cluding agreements referred to in paragraph 1 of Article 68, shall-be for a
period not exceeding five years. The provisions of such renewed agreements
shall conform to the provisions of this Chapter.

2. The Organization shall prepare and publish periodically, at intervals not
greater than three years, a review of the operation of each agreement in the
light of the principles set forth in this Chapter.

3. Each commodity control agreement shall provide that, if the Organi-
zation finds that its operation has failed substantially to conform to the
principles laid down in this Chapter, participating countries shall either revise
the agreement to conform to the principles or terminate it.
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4. Commodity control agreements shall include provisions relating to
withdrawal of any party.

ARTICLE 66
Settlement of Disputes

Each commodity control agrcement shall provide that:

(a) any question or difference concerning the interpretation of the pro-
visions of the agreement or arising out of its operation shall be dis-
cussed originally by the Commeodity Council; and

(b) if the question or difference cannot be resolved by the Council in
accordance with the terms of the agreement, it shall be referred by
the Council to the Organization, which shall apply the procedure set
forth in Chapter VIII with appropriate adjustments to cover the case
of non-Members.

SectioN D—MisceLLANEOUS Provisions

ARTICLE 67
Relations with Inter-governmental Organizations

With the object of ensuring appropriate co-operation in matters relating
to inter-governmental commodity agreements, any inter-governmental or-
ganization which is decmed to be competent by the Organization, such as the
Food and Agriculture Organization, shall be entitled:

(a) to attend any study group or commodity conference;

(b) to ask that a study of a primary commodity be made;

(¢) to submit to the Organization any relevant study of a primary com-

modity, and to recommend to the Organization that further study of
the commodity be made or that a commodity conference be convened.

ARTICLE 68
Obligations of Members Regarding Existing and Proposed Commodity
Agreements

1. Members shall transmit to the Organization the full text of each inter-
governmental commodity agreement in which they are participating at the
time they become Members of the Organization, together with appropriate
information regarding the formulation, provisions and operation of any such
agreement. If, after review, the Organization finds that any such agreement
is inconsistent with the provisions of this Chapter, it shall communicate such
finding to the Members concerned in order to secure promptly the adjustment
of the agreement to bring it into conformity with the provisions of this
Chapter.

2. Members shall transmit to the Organization appropriate information
regarding any negotiations for the conclusion of an inter-governmental com-
modity agreement in which they are participating at the time they become
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Members of the Organization. If, after review, the Organization finds that any
such negotiations are inconsistent with the provisions of this Chapter, it shall
communicate such finding to the Members concerned in order to secure
prompt action with regard to their participation in such negotiations. The
Organization may waive the requirement of a study group or a commodity
conference, if it finds it unnecessary in the light of the negotiations.

ARTICLE 69
Territorial Application

For the purposes of this Chapter, the terms “Member” and “non-Member”
shall include the dependent territories of a Member and non-Member of the
Organization respectively. If a Member or non-Member and its dependent
territories form a group, of which one or more units are mainly interested
in the export of a commodity and one or more in the import of the com-
modity, there may be either joint representation for all the territories within
the group or, where the Member or non-Member so wishes, separate repre-
gentation for thc territories mainly interested in exportation and separate
representation for the territories mainly interested in importation.

ARTICLE 70
Exceptions to Chapter VI

1. The provisions of this Chapter shall not apply:

(a) to any bilateral inter-governmental agreement relating to the purchase
and sale of a commodity falling under Section D of Chapter IV;

(b) to any inter-governmental commodity agreement involving no more
than one exporting country and no more than one importing country
and not covered by sub-paragraph (a) above; Provided that if, upon
complaint by a non-participating Member, the Organization finds that
the interests of that Member are seriously prejudiced by the agree-
ment, the agreement shall become subject to such provisions of this
Chapter as the Organization may prescribe;

(¢) to those provisions of any inter-governmental commodity agreement
which are necessary for the protection of public morals or of human,
animal or plant life or health, provided that such agreement is not
used to accomplish results inconsistent with the objectives of Chapter V
or Chapter VI;

(d) to any inter-governmental agreement relating solely to the conservation
of fisheries resources, migratory birds or wild animals, provided that
such agreement is not used to accomplish results inconsistent with the
objectives of this Chapter or the purpose and objectives set forth in
Article 1 and is given full publicity in accordance with the provisions
of paragraph 1 (e) of Article 60; if the Organization finds, upon com-
plaint by a non-participating Member, that the interests of that Mem-
ber are seriously prejudiced by the agreement, the agreement shall
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become subject to such provisions of this Chapter as the Organization
may prescribe.

2. The provisions of Articles 58 and 59 and of Section C of this Chapter
shall not apply to inter-governmental commodity agreements found by the
Organization to relate solely to the equitable distribution of commodities in
short supply.

3. The provisions of Section C of this Chapter shall not apply to com-
modity control agreements found by the Organization to relate solely to the
conservation of exhaustible natural resources.

CHAPTER VII
THE INTERNATIONAL TRADE ORGANIZATION

SecTioN A—STRUCTURE AND FuNcTIONS

ARTICLE 71
Membership

»1. The original Members of the Organization shall be:

(a)

(b)

those States invited to the United Nations Conference on Trade and
Employment whose governments accept this Charter, in accordance
with the provisions of paragraph 1 of Article 103, by September 30,
1949 or, if the Charter shall not have entered into force by that date,
those States whose governments agree to bring the Charter into force
in accordance with the provisions of paragraph 2 (b) of Article 103;
those separate customs territories invited to the United Nations Con-
ference on Trade and Employment on whose behalf the competent
Member accepts this Charter, in accordance with the provisions of
Article 104, by September 30, 1949 or, if the Charter shall not have
entered into force by that date, such separate customs territories which
agree to bring the Charter into force in accordance with the provisions
of paragraph 2 (b) of Article 103 and on whose behalf the competent
Member accepts the Charter in accordance with the provisions of
Article 104. If any of these customs territories shall have become fully
responsible for the formal conduct of its diplomatic relations by the
time it wishes to deposit an instrument of acceptance, it shall proceed
in the manner set forth in sub-paragraph (a) of this paragraph.

2. Any other State whose membership has been approved by the Confer-
ence shall become a Member of the Organization upon its acceptance, in
accordance with the provisions of paragraph 1 of Article 103, of the Charter
as amended up to the date of such acceptance.

3. Any separate customs territory not invited to the United Nations Con-
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ference on Trade and Employment, proposed by the competent Member
having responsibility for the formal conduct of its diplomatic relations and
which is autonomous in the conduct of its external commercial relations and
of the other matters provided for in this Charter and whose admission is
approved by the Conference, shall become a Member upon acceptance of
the Charter on its behalf by the competent Member in accordance with the
provisions of Article 104 or, in the case of a territory in respect of which the
Charter has already been accepted under that Article, upon such approval by
the Conference after it has acquired such autonomy.

4. The Conference shall determine, by a two-thirds majority of the Mem-
bers present and voting, the conditions upon which, in each individual case,
membership rights and obligations shall be extended to:

(a) the Free Territory of Trieste;

(b) any Trust Territory administered by the United Nations; and

(c) any other special regime established by the United Nations.

5. The Conference, on application by the competent authorities, shall de-
termine the conditions upon which rights and obligations under this Charter
shall apply to such authorities in respect of territories under military occupa-
tion and shall determine the extent of such rights and obligations.

ARTICLE 72
Functions

1. The Organization shall perform the functions attributed to it elsewhere
in this Charter. In addition, the Organization shall have the following func-
tions:

(a) to collect, analyze and publish information relating to international
trade, including information relating to commercial policy, business
practices, commodity problems and industrial and general economic
development;

(b) to encourage and facilitate consultation among Members on all ques-
tions relating to the provisions of this Charter;

(¢) to undertake studies, and, having due regard to the objectives of this
Charter and the constitutional and legal systems of Members, make
recommendations, and promote bilateral or multilateral agreements
concerning measures designed

(i) to assure just and equitable treatment for foreign nationals and
enterprises;

(ii) to expand the volume and to improve the bases of international
trade, including measures designed to facilitate commercial arbi-
tration and the avoidance of double taxation;

(ili) to carry out, on a regional or other basis, having due regard
to the activities of existing regional or other inter-governmental
organizations, the functions specified in paragraph 2 of Article 10;

(iv) to promote and encourage establishments for the technical train-
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ing that is necessary for progressive industrial and economic de-
velopment; and,
(v) generally, to achieve any of the objectives set forth in Article 1;

(d) in collaboration with the Economic and Social Council of the United
Nations and with such inter-governmental organizations as may be
appropriate, to undertake studies on the relationship between world
prices of primary commodities and manufactured products, to consider
and, where appropriate, to recommend international agreements on,
measures designed to reduce progressively any unwarranted disparity
in those prices;

(e) generally, to consult with and make recommendations to the Members
and, as necessary, furnish advice and assistance to them regarding any
matter relating to the operation of this Charter, and to take any other
action necessary and appropriate to carry out the provisions of the
Charter;

(f) to co-operate with the United Nations and other inter-governmental
organizations in furthering the achievement of the economic and social
objectives of the United Nations and the maintenance or restoration
of international peace and security.

2. In the exercise of its functions the Organization shall have due regard
to the economic circumstances of Members, to the factors affecting these
circumstances and to the consequences of its determinations upon the interests
of the Member or Mcmbers concerned.

ARTICLE 73
Structure
The Organization shall have a Conference, an Executive Board, Commis-
sions as established under Article 82, and such other organs as may be re-
quired. There shall also be a Director-General and Staff.

SecTioN B—THE CONFERENCE

ARTICLE 74
Composition
1. The Conference shall consist of all the Members of the Organization,
2. Each Member shall have one representative in the Conference and may
appeint alternates and advisers to its representative.

ARTICLE 75
Voting
1. Each Member shall have one vote in the Conference.
2. Except as otherwise provided in this Charter, decisions of the Con-
ference shall be taken by a majority of the Members present and voting;
Provided that the rules of procedure of the Conference may permit a Member
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to request a second vote if the number of votes cast is less than half the
number of the Members, in which case the decision reached on the second
vote shall be final whether or not the total of the votes cast comprises more
than half the number of the Members.

ARTICLE 76
Sessions, Rules of Procedure and Officers

1. The Conference shall meet at the seat of the Organization in regular
annual session and in such special sessions as may be convoked by the
Director-General at the request of the Executive Board or of one-third of the
Members. In exceptional circumstances, the Executive Board may decide that
the Conference shall be held at a place other than the seat of the Organi-
zation.

2. The Conference shall establish rules of procedure which may include
rules appropriate for the carrying out of its functions during the intervals
between its sessions. It shall annually elect its President and other officers.

ARTICLE 77
Powers and Duties

1. The powers and duties attributed to the Organization by this Charter
and the final authority to determine the policies of the Organization shall be
vested in the Conference.

2. The Conference may, by a vote of a majority of the Members, assign
to the Executive Board any power or duty of the Organization except such
specific powers and duties as are expressly conferred or imposed upon the
Conference by this Charter.

3. In exceptional circumstances not elsewhere provided for in this Charter,
the Conference may waive an obligation imposed upon a Member by the
Charter; Provided that any such decision shall be approved by a two-thirds
majority of the votes cast and that such majority shall comprise more than
half of the Members. The Conference may also by such a vote define certain
categories of exceptional circumstances to which other voting requirements
shall apply for the waiver of obligations.

4. The Conference may prepare or sponsor agreements with respect to
any matter within the scope of this Charter and, by a two-thirds majority of
the Members present and voting, recommend such agreements for accept-
ance. Each Member shall within a period specified by the Conference,
notify the Director-General of its acceptance or non-acceptance. In the case
of non-acceptance, a statement of the reasons therefor shall be forwarded
with the notification.

5. The Conference may make recommendations to inter-governmental or-
ganizations on any subject within the scope of this Charter.

6. The Conference shall approve the budget of the Organization and shall
apportion the expenditures of the Organization among the Members in
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accordance with a scale of contributions to be fixed from time to time by
the Conference following such principles as may be applied by the United
Nations. If a maximum limit is established on the contribution of a single
Member with respect to the budget of the United Nations, such limit shall
also be applied with respect to contributions to the Organization.

7. The Conference shall determine the seat of the Organization and shall
establish such branch offices as it may consider desirable.

SectioN C—THE ExecuTive Boarp

ARTICLE 78
Composition of the Executive Board

1. The Executive Board shall consist of eighteen Members of the Organiza-
tion selected by the Conference.

2. (a) The Executive Board shall be representative of the broad geographi-
cal areas to which the Members of the Organization belong.

(b) A customs union, as defined in paragraph 4 of Article 44, shall be
considered eligible for selection as a member of the Executive Board on the
same basis as a single Member of the Organization if all of the members of
the customs union are Members of the Organization and if all its members
desire to be represented as a unit.

(¢) In selecting the members of the Executive Board, the Conference shall
have regard to the objective of ensuring that the Board includes Members of
chief economic importance, in the determination of which particular regard
shall be paid to their shares in international trade, and that it is representative
of the different types of economies or degrees of economic development to
be found within the membership of the Organization.

3. (a) At intervals of three years the Conference shall determine, by a
two-thirds majority of the Members present and voting, the eight Members
of chief economic importance, in the determination of which particular regard
shall be paid to their shares in international trade. The Members so deter-
mined shall be declared members of the Executive Board.

(b) The other members of the Executive Board shall be elected by the
Conference by a two-thirds majority of the Members present and voting.

(¢) If on two consecutive ballots no member is elected, the remainder of
the election shall be decided by a majority of the Members present and
voting.

4. Subject to the provisions of Annex L, the term of office of 2 member of
the Executive Board shall be three years, and any vacancy in the membership
of the Board may be filled by the Conference for the unexpired term of the
vacancy.

5. The Conference shall establish rules for giving effect to this Article.
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ARTICLE 79
Voting
1. Each member of the Executive Board shall have one vote.
2. Decisions of the Executive Board shall be made by a majority of the
votes cast.

ARTICLE 80
Sessions, Rules of Procedure and Officers

1. The Executive Board shall adopt rules of procedure, which shall include
rules for the convening of its sessions, and which may include rules appropri-
ate for the carrying out of its functions during the intervals between its
sessions. The rules of procedure shall be subject to confirmation by the
Conference.

2, The Executive Board shall annually elect its Chairman and other officers,
who shall be eligible for re-election.

3. The Chairman of the Executive Board shall be entitled ex officio to
participate, without the right to vote, in the deliberations of the Conference.
' 4. Any Member of the Organization which is not a member of the Execu-
tive Board shall be invited to participate in the discussion by the Board of
any matter of particular and substantial concern to that Member and shall,
for the purpose of such discussion, have all the rights of a member of the
Board, except the right to vote.

ARTICLE 81
Powers and Duties

1. The Executive Board shall be responsible for the execution of the policies
of the Organization and shall exercise the powers and perform the duties
assigned to it by the Conference. It shall supervise the activities of the Com-
missions and shall take such action upon their recommendations as it may
deem appropriate.

2. The Executive Board may make recommendations to the Conference,
or to inter-governmental organizations, on any subject within the scope of this
Charter.

SecTioN D—Tue CoMMISSIONS

ARTICLE 82
Establishment and Functions

The Conference shall establish such Commissions as may be required for
the performance of the functions of the Organization. The Commissions shall
have such functions as the Conference may decide. They shall report to the
Executive Board and shall perform such tasks as the Board may assign to
them. They shall consult each other as necessary for the exercise of their
functions.
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ARTICLE 83
Composition and Rules of Procedure

1. The Commissions shall be composed of persons whose appointment,
unless the Conference decides otherwise, shall be made by the Executive
Board. In all cases, these persons shall be qualified by training and experience
to carry out the functions of the Commission to which they are appointed.

2. The number of members, which for each Commission shall normally
not exceed seven, and the conditions of service of such members shall be
determined in accordance with regulations prescribed by the Conference.

3. Each Commission shall elect a Chairman. It shall adopt rules of pro-
cedure which shall be subject to approval by the Executive Board.

4. The rules of procedure of the Conference and of the Executive Board
shall provide as appropriate for the participation in their deliberations, without
the right to vote, of the chairmen of Commissions.

5. The Organization shall arrange for representatives of the United Nations
and of other inter-governmental organizations which are considered by the
Organization to have a special competence in the field of activity of any of
the Commissions, to participate in the work of such Commission.

SeEcTiIoON E—THE DIRECTOR-GENERAL AND STAFF

ARTICLE 84
The Director-General

1. The chief administrative officer of the Organization shall be the Director-
General. He shall be appointcd by the Conference upon the recommendation
of the Executive Board, and shall be subject to the general supervision of the
Board. The powers, duties, conditions of service and terms of office of the
Director-General shall conform to regulations approved by the Conference.

2. The Director-General or his representative shall be entitled to participate,
without the right to vote, in all meetings of any organ of the Organization.

3. The Director-General shall present to the Conference an annual report
on the work of the Organization, and the annual budget estimates and financial
statements of the Organization.

ARTICLE 85
The Staff

1. The Director-General, having first consulted with and having obtained
the agreement of the Executive Board, shall have authority to appoint Deputy
Directors-General in accordance with regulations approved by the Conference.
The Director-General shall also appoint such additional members of the
Staff as may be required and shall fix the duties and conditions of service of
the members of the Staff, in accordance with regulations approved by the
Conference.
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2. The selection of the members of the Staff, including the appointment
of the Deputy Directors-General, shall as far as possible be made on a wide
geographical basis and with due regard to the various types of economy repre-
sented by Member countries. The paramount consideration in the selection
of candidates and in determining the conditions of service of the Staff shall
be the necessity of securing the highest standards of efficiency, competence,
impartiality and integrity.

3. The regulations concerning the conditions of service of members of the
Staff, such as those governing qualifications, salary, tenure and retirement,
shall be fixed, so far as practicable, in conformity with those for members of
the Secretariat of the United Nations and of specialized agencies.

SecTioN F—OTHER ORGANIZATIONAL PROVISIONS

ARTICLE 86
Relations with the United Nations

. 1. The Organization shall be brought into relationship with the United
Nations as soon as practicable as one of the specialized agencies referred to
in Article 57 of the Charter of the United Nations. This relationship shall be
effected by agreement approved by the Conference.

2. Any such agreement shall, subject to the provisions of this Charter,
provide for effective co-operation and the avoidance of unnecessary duplication
in the activities of these organizations, and for co-operation in furthering the
maintenance or restoration of international peace and security.

3. The Members recognize that the Organization should not attempt to
take action which would involve passing judgment in any way on essentially
political matters. Accordingly, and in order to avoid conflict of responsibility
between the United Nations and the Organization with respect to such matters,
any measure taken by a Member directly in connection with a political matter
brought before the United Nations in accordance with the provisions of
Chapters IV or VI of the United Nations Charter shall be deemed to fall
within the scope of the United Nations, and shall not be subject to the pro-
visions of this Charter.

4. No action, taken by a member in pursuance of its obligations under the
United Nations Charter for the maintenance or restoration of international
peace and security, shall be deemed to conflict with the provisions of this
Charter.

ARTICLE 87
Relations with Other Organizations
1. The Organization shall make arrangements with other inter-governmental
organizations, which have related responsibilities, to provide for effective
co-operation and the avoidance of unnecessary duplication in the activities
of these organizations. The Organization may for this purpose arrange for
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joint committees, reciprocal representation at meetings and establish such
other working relationships as may be necessary.

2. The Organization may make suitable arrangements for consultation and
co-operation with non-governmental organizations concerned with matters
within the scope of this Charter.

3. Whenever the Conference and the competent authorities of any inter-
governmental organization whose purposes and functions lie within the scope
of this Charter deem it desirable

(a) to incorporate such inter-governmental organization into the Organiza-

tion, or

(b) to transfer all or part of its functions and resources to the Organiza-

tion, or

(¢) to bring it under the supervision or authority of the Organization,
the Director-General, subject to the approval of the Conference, may enter
into an appropriate agreement. The Members shall, in conformity with their
international obligations, take the action necessary to give effect to any such
agreement.

ARTICLE 88

International Character of the Responsibilities of the Director-General,
Staff and Members of Commissions

1. The responsibilities of the Director-General and of the members of the
Staff shall be exclusively international in character. In the discharge of their
duties, they shall not seek or receive instructions from any government or
from any other authority external to the Organization. They shall refrain
from any action which might reflect on their position as international officials.

2. The provisions of paragraph 1 shall also apply to the members of the
Commissions.

3. The Members shall respect the international character of the responsi-
bilities of these persons and shall not seek to influence them in the discharge
of their duties.

ARTICLE 89
International Legal Status of the Organization

The Organization shall have legal personality and shall enjoy such legal
capacity as may be necessary for the exercise of its functions.

ARTICLE 90
Status of the Organization in the Territory of Members
1. The Organization shall enjoy in the territory of each of its Members such
legal capacity, privileges and immunities as may be necessary for the exercise
of its functions.
2. The representatives of Members and the officials of the Organization
shall similarly enjoy such privileges and immunities as may be necessary for
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the independent exercise of their functions in connection with the Organi-
zation.

3. When the Organization has been brought into relationship with the
United Nations as provided for in paragraph 1 of Article 86, the legal capacity
of the Organization and the privileges and immunities provided for in the
preceding paragraphs shall be defined by the General Convention on Privileges
and Immunities of the Specialized Agencies, adopted by the General Assembly
of the United Nations, as from time to time amended, and as supplemented
by an annex relating to the International Trade Organization.

ARTICLE 91
Contributions
Each Member shall contribute promptly to the Organization its share of the
expenditure of the Organization as apportioned by the Conference. A Member
which is in arrears in the payment of its contributions shall have no vote in
the organs of the Organization, if the amount of its arrears equals or exceeds
the amount of the contributions due from it in respect of the preceding two
complete years. The Conference may, nevertheless, permit such a Member to
vote, if it is satisfied that the failure to pay is due to circumstances beyond
the control of the Member.

CHAPTER VIII

SETTLEMENT OF DIFFERENCES

ARTICLE 92
Reliance on the Procedures of the Charter

1. The Members undertake that they will not have recourse, in relation to
other Members and to the Organization, to any procedure other than the
procedures envisaged in this Charter for complaints and the settlement of
differences arising out of its operation.

2. The Members also undertake, without prejudice to any other interna-
tional agreement, that they will not have recourse to unilateral economic
measures of any kind contrary to the provisions of this Charter.

ARTICLE 93
Consultation and Arbitration

1. If any Member considers that any benefit accruing to it directly or
indirectly, implicity or explicitly, under any of the provisions of this Charter
other than Article 1, is being nullified or impaired as a result of

(a) a breach by a Member of an obligation under this Charter by action

or failure to act, or

(b) the application by a Member of a measure not conflicting with the

provisions of this Charter, or
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(¢) the existence of any other situation
the Member may, with a view to the satisfactory adjustment of the matter,
make written representations or proposals to such other Member or Members
as it considers to be concerned, and the Members receiving them shall give
sympathetic consideration thereto.

2. The Members concerned may submit the matter arising under paragraph
1 to arbitration upon terms agreed between them; Provided that the decision
of the arbitrator shall not be binding for any purpose upon the Organization
or upon any Member other than the Members participating in the arbitration.

3. The Members concerned shall inform the Organization generally of the
progress and outcome of any discussion, consultation or arbitration undertaken
under this Charter.

ARTICLE 94

Reference to the Executive Board

1. Any matter arising under sub-paragraphs (a) or (b) of paragraph 1
of Article 93 which is not satisfactorily settled and any matter which arises
under paragraph 1 (c¢) of Article 93 may be referred by any Member con-
cerned to the Executive Board.

9. The Executive Board shall promptly investigate the matter and shall
decide whether any nullification or impairment within the terms of paragraph
1 of Article 93 in fact exists. It shall then take such of the following steps as
may be appropriate:

(a) decide that the matter does not call for any action;

(b) recommend further consultation to the Members concerned;

(c) refer the matter to arbitration upon such terms as may be agreed

between the Executive Board and the Members concerned;

(d) in any matter arising under paragraph 1 (a) of Article 93, request the
Member concerned to take such action as may be necessary for the
Member to conform to the provisions of this Charter;

(e) in any matter arising under sub-paragraph (b) or (c) of paragraph 1
of Article 93, make such recommendations to Members as will best
assist the Members concerned and contribute to a satisfactory adjust-
ment.

3. If the Executive Board considers that action under sub-paragraphs (d)
and (e) of paragraph 2 is not likely to be effective in time to prevent serious
injury, and that any nullification or impairment found to exist within the
terms of paragraph 1 of Article 93 is sufficiently serious to justify such action,
it may, subject to the provisions of paragraph 1 of Article 95, release the Mem-
ber or Members affected from obligations or the grant of concessions to any
other Member or Members under or pursuant to this Charter, to the extent
and upon such conditions as it considers appropriate and compensatory, hav-
ing regard to the benefit which has been nullified or impaired.
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4. The Executive Board may, in the course of its investigation, consult with
such Members or inter-governmental organizations upon such matters within
the scope of this Charter as it deems appropriate. It may also consult any
appropriate commission of the Organization on any matter arising under this
Chapter.

5. The Executive Board may bring any matter, referred to it under this
Article, before the Conference at any time during its consideration of the
matter.

ARTICLE 95
Reference to the Conference

1. The Executive Board shall, if requested to do so within thirty days by a
Member concerned, refer to the Conference for review any action, decision or
recommendation by the Executive Board under paragraphs 2 or 3 of Article
94. Unless such review has been asked for by a Member concerned, Members
shall be entitled to act in accordance with any action, decision or recom-
mendation of the Executive Board under paragraphs 2 or 3 of Article 94. The
Conference shall confirm,’ modify or reverse such action, decision or recom-
mendation referred to it under this paragraph.

9. Where a matter arising under this Chapter has been brought before the
Conference by the Executive Board, the Conference shall follow the procedure
set out in paragraph 2 of Article 94 for the Executive Board.

3. If the Conference considers that any nullification or impairment found
to exist within the terms of paragraph 1 (a) of Article 93 is sufficiently serious
to justify such action, it may release the Member or Members affected from
obligations or the grant of concessions to any other Member or Members
under or pursuant to this Charter, to the extent and upon such conditions as
it considers appropriate and compensatory, having regard to the benefit which
has been nullified or impaired. If the Conference considers that any nullifica-
tion or impairment found to exist within the terms of sub-paragraphs (b) or
(¢c) of paragraph 1 of Article 93 is sufficiently serious to justify such action, it
may similarly release a Member or Members to the extent and upon such
conditions as will best assist the Members concerned and contribute to a
satisfactory adjustment.

4. When any Member or Members, in accordance with the provisions of
paragraph 3, suspend the performance of any obligation or the grant of any
concession to another Member, the latter Member shall be free, not later than
sixty days after such action is taken, or if an opinion has been requested from
the International Court of Justice pursuant to the provisions of Article 96,
after such opinion has been delivered, to give written notice of its withdrawal
from the Organization. Such withdrawal shall become effective upon the
expiration of sixty days from the day on which such notice is received by the
Director-General.
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ARTICLE 96
Reference to the International Court of Justice

1. The Organization may, in accordance with arrangements made pursuant
to paragraph 2 of Article 96 of the Charter of the United Nations, request
from the International Court of Justice advisory opinions on legal questions
arising within the scope of the activities of the Organization.

2. Any decision of the Conference under this Charter shall, at the instance
of any Member whose interests are prejudiced by the decision, be subject to
review by the International Court of Justice by means of a request, in appro-
priate form, for an advisory opinion pursuant to the Statute of the Court.

3. The request for an opinion shall be accompanied by a statement of the
question upon which the opinion is required and by all documents likely to
throw light upon the question. This statement shall be furnished by the Or-
ganization in accordance with the Statute of the Court and after consultation
with the Members substantially interested.

4. Pending the delivery of the opinion of the Court, the decision of the
Conference shall have full force and effect; Provided that the Conference shall
suspend the operation of any such decision pending the delivery of the opinion
where, in the view of the Conference, damage difficult to repair would other-
wise be caused to a Member concerned.

5. The Organization shall consider itself bound by the opinion of the Court
on any question referred by it to the Court. In so far as it does not accord
with the opinion of the Court, the decision in question shall be modified.

ARTICLE 97
Miscellaneous Provisions

1. Nothing in this Chapter shall be construed to exclude other procedures
provided for in this Charter for consultation and the settlement of differences
arising out of its operation. The Organization may regard discussion, consulta-
tion or investigation undertaken under any other provisions of this Charter as
fulfilling, either in whole or in part, any similar procedural requirement in
this Chapter.

2. The Conference and the Executive Board shall establish such rules of
procedure as may be necessary to carry out the provisions of this Chapter.

CHAPTER I1X

GENERAL PROVISIONS

ARTICLE 98
Relations with Non-Members

1. Nothing in this Charter shall preclude any Member from maintaining
economic relations with non-Members.
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2. The Members recognize that it would be inconsistent with the purpose
of this Charter for a Member to seek any arrangements with non-Members
for the purpose of obtaining for the trade of its country preferential treatment
as compared with the treatment accorded to the trade of other Member
countries, or so to conduct its trade with non-Member countries as to result
in injury to other Member countries. Accordingly,

(a) no Member shall enter into any new arrangement with a non-Member
which precludes the non-Member from according to other Member
countries any benefit provided for by such arrangement;

(b) subject to the provisions of Chapter IV, no Member shall accord to
the trade of any non-Member country treatment which, being more
favourable than that which it accords to the trade of any other Member
country, would injure the economic interests of a Member country.

3. Notwithstanding the provisions of paragraph 2, Members may enter
into agreements with non-Members in accordance with the provisions of para-
graph 3 of Article 15 or of paragraph 6 of Article 44.

&. Nothing in this Charter shall be interpreted to require a Member to
accord to non-Member countries treatment as favourable as that which it
accords to Member countries under the provisions of the Charter, and failure
to accord such treatment shall not be regarded as inconsistent with the terms
or the spirit of the Charter.

5. The Executive Board shall make periodic studies of general problems
arising out of the commercial relations between Member and non-Member
countries and, with a view to promoting the purpose of the Charter, may make
recommendations to the Conference with respect to such relations. Any recom-
mendation involving alterations in the provisions of this Article shall be dealt
with in accordance with the provisions of Article 100.

ARTICLE 99
General Exceptions

1. Nothing in this Charter shall be construed
(a) to require a Member to furnish any information the disclosure of
which it considers contrary to its essential security interests; or
(b) to prevent a member from taking, either singly or with other States,
any action which it considers necessary for the protection of its essential
security interests, where such action
(i) relates to fissionable materials or to the materials from which
they are derived, or
(ii) relates to the traffic in arms, ammunition or implements of war,
or to traffic in other goods and materials carried on directly or
indirectly for the purpose of supplying a military establishment
of the Member or of any other country, or
(iii) is taken in time of war or other emergency in international rela-
tions; or
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(c) to prevent a Member from entering into or carrying out any inter-
governmental agreement (or other agreement on behalf of a govern-
ment for the purpose specified in this sub-paragraph) made by or for a
military establishment for the purpose of meeting essential requirements
of the national security of one or more of the participating countries; or

(d) to prevent action taken in accordance with the provisions of Annex M
to this Charter.

2. Nothing in this Charter shall be construed to override

(a) any of the provisions of peace treaties or permanent settlements result-
ing from the Second World War which are or shall be in force and
which are or shall be registered with the United Nations, or

(b) any of the provisions of instruments creating Trust Territories or any
other special regimes established by the United Nations.

ARTICLE 100
Amendments

1. Any amendment to this Charter which does not alter the obligations of
Members shall become effective upon approval by the Conference by a two-
thirds majority of the Members.

2. Any amendment which alters the obligations of Members shall, after
receiving the approval of the Conference by a two-thirds majority of the
Members present and voting, become effective for the Members accepting the
amendment upon the ninetieth day after two-thirds of the Members have
notified the Director-General of their acceptance, and thereafter for each
remaining Member upon acceptance by it. The Conference mayj, in its decision
approving an amendment under this paragraph and by one and the same vote,
determine that the amendment is of such a nature that the Members which
do not accept it within a specified period after the amendment becomes effec-
tive shall be suspended from membership in the Organization; Provided that
the Conference may, at any time, by a two-thirds majority of the Members
present and voting, determine the conditions under which such suspension shall
not apply with respect to any such Member.

3. A Member not accepting an amendment under paragraph 2 shall be
free to withdraw from the Organization at any time after the amendment has
become effective; Provided, that the Director-General has received from such
Member sixty days’ written notice of withdrawal; and provided further that
the withdrawal of any Member suspended under the provisions of paragraph 2
shall become effective upon the receipt by the Director-General of written
notice of withdrawal.

4. The Conference shall, by a two-thirds majority of the Members present
and voting, determine whether an amendment falls under paragraph 1 or
paragraph 2, and shall establish rules with respect to the reinstatement of
Members suspended under the provisions of paragraph 2, and any other rules
required for carrying out the provisions of this Article.
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5. The provisions of Chapter VIII may be amended within the limits and
in accordance with the procedure set forth in Annex N.

ARTICLE 101
Review of the Charter

1. The Conference shall carry out a general review of the provisions of this
Charter at a special session to be convened in conjunction with the regular
annual session nearest the end of the fifth year after the entry into force of the
Charter.

2. At least one year before the special session referred to in paragraph 1,
the Director-General shall invite the Members to submit any amendments or
observations which they may wish to propose and shall circulate them for
consideration by the Members.

3. Amendments resulting from such review shall become effective in accord-
ance with the procedure set forth in Article 100.

ARTICLE 102
Withdrawal and Termination

1. Without prejudice to any special provision in this Charter relating to
withdrawal, any Member may withdraw from the Organization, either in
respect of itself or of a separate customs territory on behalf of which it has
accepted the Charter in accordance with the provisions of Article 104, at any
time after three years from the day of the entry into force of the Charter.

2. A withdrawal under paragraph 1 shall become effective upon the expira-
tion of six months from the day on which written notice of such withdrawal is
received by the Director-General. The Director-General shall immediately
notify all the Members of any notice of withdrawal which he may receive
under this or other provisions of the Charter.

3. This Charter may be terminated at any time by agreement of three-
fourths of the Members.

ARTICLE 103
Entry into Force and Registration

1. The government of each State accepting this Charter shall deposit an
instrument of acceptance with the Secretary-General of the United Nations,
who will inform all governments represented at the United Nations Con-
ference on Trade and Employment and all Members of the United Nations
not so represented of the date of deposit of each instrument of acceptance
and of the day on which the Charter enters into force. Subject to the pro-
visions of Annex O, after the entry into force of the Charter in accordance
with the provisions of paragraph 2, each instrument of acceptance so deposited
shall take effect on the sixtieth day following the day on which it is deposited.

2. (a) This Charter shall enter into force
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(i) on the sixtieth day following the day on which a majority of the
governments signing the Final Act of the United Nations Con-
ference on Trade and Employment have deposited instruments
of acceptance in accordance with the provisions of paragraph
1; or

(ii) if, at the end of one year from the date of signature of the said
Final Act, it has not entered into force in accordance with the
provisions of sub-paragraph (a) (i), then on the sixtieth day
following the day on which the number of governments repre-
sented at the United Nations Conference on Trade and Em-
ployment which have deposited instruments of acceptance in
accordance with the provisions of paragraph 1 shall reach
twenty; Provided that if twenty such governments have de-
posited acceptances more than sixty days before the end of such
year, it shall not enter into force until the end of that year.

(b) If this Charter shall not have entered into force by September 30,
1949, the Secretary-General of the United Nations shall invite those govern-
ments which have deposited instruments of acceptance to enter into consulta-
tion to determine whether and on what conditions they desire to bring the
Charter into force.

3. Until September 30, 1949, no State or separate customs territory, on
behalf of which the said Final Act has been signed, shall be deemed to be a
non-Member for the purposes of Article 98.

4. The Secretary-General of the United Nations is authorized to register
this Charter as soon as it enters into force.

ARTICLE 104
Territorial Application

1. Each government accepting this Charter does so in respect of its metro-
politan territory and of the other territories for which it has international
responsibility, except such separate customs territories as it shall notify to the
Organization at the time of its own acceptance.

2. Any Member may at any time accept this Charter, in accordance with
the provisions of paragraph 1 of Article 103, on behalf of any separate cus-
toms territory excepted under the provisions of paragraph 1.

3. Each Member shall take such reasonable measures as may be available
to it to ensure observance of the provisions of this Charter by the regional and
local governments and authorities within its territory.

ARTICLE 105
Annexes

The Annexes to this Charter form an integral part thereof.
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ARTICLE 106

Deposit and Authenticity of Texts
Title and Date of the Charter

1. The original texts of this Charter in the official languages of the United
Nations shall be deposited with the Secretary-General of the United Nations,
who will furnish certified copies of the texts to all interested governments.
Subject to the provisions of the Statute of the International Court of Justice,
such texts shall be equally authoritative for the purposes of the interpretation
of the Charter, and any discrepancy between texts shall be settled by the
Conference.

2. The date of this Charter shall be March 24, 1948.

3. This Charter for an International Trade Organization shall be known
as the Havana Charter.

ANNEX A

LisT oF TERRITORIES REFERRED TO IN PARAGRAPH 2 (a) OF ARTICLE 16

United Kingdom of Great Britain and Northern Ireland, Dependent ter-
ritories of the United Kingdom of Great Britain and Northern Ireland,
Canada, Commonwealth of Australia, Dependent territories of the Common-
wealth of Australia, New Zealand, Dependent territories of New Zealand,
Union of South Africa including South West Africa, Ireland, India (as at
April 10, 1947), Newfoundland, Southern Rhodesia, Burma, Ceylon.

Certain of the territories listed above have two or more preferential rates
in force for certain products. Any such territory may, by agreement with the
other Members which are principal suppliers of such products at the most-
favoured-nation rate, substitute for such preferential rates a single preferen-
tial rate which shall not on the whole be less favourable to suppliers at the
most-favoured-nation rate than the preferences in force prior to such substi-
tution.

The preferential arrangements referred to in paragraph 5 (b) of Article 23
are those existing in the United Kingdom on April 10, 1947, under contractual
agreements with the Governments of Canada, Australia and New Zealand, in
respect of chilled and frozen beef and veal, frozen mutton and lanib, chilled
and frozen pork, and bacon. Without prejudice to any action taken under
paragraph 1 (a) (ix) of Article 45, negotiations shall be entered into when
practicable among the countries substantially concerned or involved, in the
manner provided for in Article 17, for the elimination of these arrangements
or their replacement by tariff preferences. If after such negotiations have taken
place a tariff preference is created or an existing tariff preference is increased
to replace these arrangements such action shall not be considered to contra-
vene the provisions of Article 16 or Article 17.

The film hire tax in force in New Zealand on April 10, 1947 shall, for the
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purpose of this Charter, be treated as a customs duty falling under Articles
16 and 17. The renters’ film quota in force in New Zealand on April 10, 1947,
shall for the purposes of this Charter be treated as a screen quota falling
under Article 19.

The Dominions of India and Pakistan have not been mentioned separately
in the above list since they had not come into existence as such on the base
date of April 10, 1947.

ANNEX B

List oF TERrITORIES OF THE FrRENCcH UNiON
REFERRED TO IN PArRAGRAPH 2 (b) OF ARrTICLE 16

France, French Equatorial Africa (Treaty Basin of the Congo* and other
territories), French West Africa, Cameroons under French Mandate,* French
Somali Coast and Dependencies, French Establishments in India,* French
Establishments in Oceania, French Establishments in the Condominium of
the New Hebrides,* Guadeloupe and Dependencies, French Guiana, Indo-
China, Madagascar and Dependencies, Morocco (French zone),* Martinique,
New Caledonia and Dependencies, Reunion, Saint-Pierre and Miquelon, Togo
under French Mandate,* Tunisia.

ANNEX C
List or Terrrmories oF THE CustomMs UnioN oF Bercrum
LuxEMBOURG AND THE NETHERLANDS
REFERRED TO IN PARAGrRAPH 2 (b) oF ArTICLE 16
The Economic Union of Belgium and Luxembourg, Belgian Congo, Ruanda
Urundi, The Netherlands, Netherlands Indies, Surinam, Curagao.
(For imports into the metropolitan territories of the Customs Union.)

ANNEX D

List oF TERRITORIES OF THE UNITED STATES OF AMERICA
REFERRED TO IN PARAGRAPH 2 (b) oF ArTiCLE 16
United States of America (customs teritory), Dependent territories of the
United States of America.

ANNEX E

List oF PorRTUGUESE TERRITORIES
REFERRED TO IN PAraGrAPH 2 (b) oF ARTICLE 16
Portugal and the Archipelagoes of Madeira and the Azores, Archipelago of
Cape Verde, Guinea, St. Tome and Principe and Dependencies, S. Joao
Batista de Ajuda, Cabinda, Angola, Mozambique, State of India and De-
pendencies, Macao and Dependencies, Timor and Dependencies.
* For imports into Metropolitan France and territories of the French Union.
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ANNEX F

LisT oF TERRITORIES COVERED BY PREFERENTIAL ARRANGEMENTS
BETWEEN CHILE AND NEIGHBOURING COUNTRIES REFERRED
TO IN PARAGRAPH 2 (¢) OF ARTICLE 16

Preferences in force exclusively between, on the one hand, Chile and, on
the other hand, 1. Argentina, 2. Bolivia, 3. Peru, respectively.

ANNEX G

LisT oF TERRITORIES COVERED BY PREFERENTIAL ARRANGEMENTS
BETWEEN THE Syro-LeEBaNEsE CustomMs UnioN AND NEIGHBOURING
COUNTRIES REFERRED TO IN PARAGRAPH 2 (e) OF ArTICLE 16

Preferences in force exclusively between, on the one hand, The Syro-
Lebanese Customs Union and, on the other hand, 1. Palestine, 2. Transjordan,
respectively.

ANNEX H

List oF TERRITORIES COVERED BY PREFERENTIAL ARRANGEMENTS AMONG
CoromBlA, EcUADOR AND VENEZUELA REFERRED TO
IN ParacrAPH 2 (e¢) OF ARTICLE 16

Preferences in force exclusively between two or more of the following coun-
tries; Colombia, Ecuador, Venezuela.

Notwithstanding the provisions of Article 16, Venezuela may provisionally
maintain the special surcharges which on November 21, 1947, were levied
on products imported via certain territories: Provided that such surcharges
shall not be increased above the level in effect on that date and shall be
eliminated not later than five years from the date of this Charter.

ANNEX I

LisT oF TERRITORIES COVERED BY PREFERENTIAL ARRANGEMENTS AMONG
THE REPUBLICS OF CENTRAL AMERICA REFERRED TO IN
ParacraPH 2 (e) OF ARTICLE 16

Preferences in force exclusively between two or more of the following coun-
tries: Costa Rica, El Salvador, Guatemala, Honduras, Nicaragua.

ANNEX ]

LisT oF TERRITORIES COVERED BY PREFERENTIAL ARRANGEMENTS BETWEEN
ARGENTINA AND NEIGHBOURING COUNTRIES REFERRED TO IN
PArAGRAPH 2 (¢) OF ARTICLE 16

Preferences in force exclusively between, on the one hand, Argentina and,
on the other hand, 1. Bolivia, 2. Chile, 3. Paraguay, respectively.
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ANNEX K

EXCEPTIONS TO THE RULE OF NON-DISCRIMINATION

(Applicable to Members who so elect, in accordance with paragraph 1 (d)
of Article 23, in lieu of paragraphs 1 (b) and 1 (¢) of Article 23.)

1. (a) A Member applying import restrictions under Article 21 may relax
such restrictions in a manner which departs from the provisions of Article 22
to the extent necessary to obtain additional imports above the maximum total
of imports which it could afford in the light of the requirements of paragraphs
3 (a) and 3 (b) of Article 21 if its restrictions were fully consistent with
the provisions of Article 22; Provided that

(i) levels of delivered prices for products so imported are not established
substantially higher than those ruling for comparable goods regularly
available from other Member countries, and that any excess of such
price levels for products so imported is progressively reduced over a
reasonable period;

(ii) the Member taking such action does not do so as part of any arrange-
ment by which the gold or convertible currency which the Member
currently receives directly or indirectly from its exports to other Mem-
bers not party to the arrangement is appreciably reduced below the
level it could otherwise have been reasonably expected to attain;

(iii) such action does not cause unnecessary damage to the commercial
or economic interests of any other Member, including interests under
Articles 3 and 9.

(b) And Member taking action under this paragraph shall observe the
principles of sub-paragraph (a). A Member shall desist from transactions
which prove to be inconsistent with that sub-paragraph but the Member shall
not be required to satisfy itself, when it is not practicable to do so, that the
requirements of that sub-paragraph are fulfilled in respect of individual trans-
actions.

2. Any Member taking action under paragraph 1 of this Annex shall keep
the Organization regularly informed regarding such action and shall provide
such available relevant information as the Organization may request.

3. If at any time the Organization finds that import restrictions are being
applied by a Member in a discriminatory manner inconsistent with the excep-
tions provided for under paragraph 1 of this Annex, the Member shall, within
sixty days, remove the discrimination or modify it as specified by the Organi-
zation; Provided that any action under paragraph 1 of this Annex, to the extent
that it has been approved by the Organization at the request of a Member
under a procedure analogous to that of paragraph 5 (¢) of Article 21, shall not
be open to challenge under this paragraph or under paragraph 5 (d) of
Article 21 on the ground that it is inconsistent with the provisions of Article 22.
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ANNEX L

RELATING TO ARTICLE 78

Selection of the Members of the First Executive Board

To facilitate the work of the Conference at its first session, the following
rules shall apply with respect to the selection of the members of the first
Executive Board under the provisions of Article 78:

1. Six seats on the Board shall be filled under sub-paragraphs (a) and (b)
of paragraph 3 of Article 78 by Member countries of the Western Hemi-
sphere.* If five or more countries of the Western Hemisphere, eligible for
election under paragraph 3 (b) of Article 78, have not become Members of
the Organization at the time of the election, only three seats shall be filled
under paragraph 3 (b). If ten or more of the countries of the Western
Hemisphere, eligible for election under paragraph 3 (b), have not become
Members of the Organization at the time of the election, only two seats shall
be filled under paragraph 3 (b). The seat or seats thus unoccupied shall not
be filled unless the Conference otherwise decides by a two-thirds majority of
the Members present and voting.

2. In order to ensure a selection in accordance with the provisions of para-
graph 3 (a) of Article 78, the following countries and customs unions shall
be deemed to fulfil the conditions set out therein:

(a) the two countries in the Western Hemisphere and the three countries
or customs unions in Europe with the largest external trade, which
participated in the Havana Conference; and

(b) in view of their potential importance in international trade, the three
countries with the largest population in the world.

Should any of these countries, including any country participating in a cus-
toms union, not be a Member of the Organization at the time of the election,
the Conference shall review the situation; however, the unoccupied seat or
seats shall not be filled, unless the Conference otherwise decides by a two-
thirds majority of the Members present and voting.

3. In the election of members of the Executive Board under the provisions
of paragraph 3 (b) of Article 78, the Conference shall have due regard to the
provisions of paragraph 2 of that Article and to the fact that certain relation-
ships existing among a geographical group of countries may in certain cases
give such a group a distinctive and unified character.

4. The members selected under paragraph 3 (a) of Article 78 shall serve
for a term of three years. Of the members elected under paragraph 3 (b),
half, as determined by lot, shall serve for a term of two years, and the other
half for a term of four years. However, if an uneven number of Members has
been elected, the Conference shall determine the number to serve for two and
for four years respectively.

* That is, North, Central and South America.
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ANNEX M
REFERRED TO IN PArRAGRAPH 1 (d) OF ArTICLE 99

Special Provisions regarding India and Pakistan

In view of the special circumstances arising out of the establishment as
independent States of India and Pakistan, which have long constituted an
economic unit, the provisions of this Charter shall not prevent the two coun-
tries from entering into special interim agreements with respect to the trade
between them, pending the establishment of their reciprocal trade relations
on a definitive basis. When these relations have been established, measures
adopted by these countries in order to carry out definitive agreements with
respect to their reciprocal trade relations, may depart from particular provi-
sions of the Charter, provided that such measures are in general consistent
with the objectives of the Charter.

ANNEX N
REFERRED TO IN PARAGRAPH 5 oF ArTICLE 100

Special Amendment of Chapter VIII

Any amendment to the provisions of Chapter VIII which may be recom-
mended by the Interim Commission for the International Trade Organization
after consultation with the International Court of Justice and which relates
to review by the Court of matters which arise out of the Charter but which
are not already covered in Chapter VIII, shall become effective upon
approval by the Conference, at its first regular session, by a vote of a majority
of the Members; Provided that such amendment shall not provide for review
by the Court of any economic or financial fact as established by or through
the Organization; and Provided further that such amendment shall not affect
the obligation of Members to accept the advisory opinion of the Court as
binding on the Organization upon the points covered by such opinion; and
Provided further that, if such amendment alters the obligations of Members,
any member which does not accept the amendment may withdraw from the
Organization upon the expiration of sixty days from the day on which written
notice of such withdrawal is received by the Director-General.

ANNEX O
REFERRED TO IN PARAGRAPH 1 OF ArTICLE 103

Acceptances within Sixty Days of the First Regular Session

For the purpose of the first regular session of the Conference, any govern-
ment which has deposited an instrument of acceptance in accordance with the
provisions of paragraph 1 of Article 103 prior to the first day of the session,
shall have the same right to participate in the Conference as a Member.
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ANNEX P
INTERPRETATIVE NOTES

AD ARTICLE 13
Paragraphs 7 (a) (ii) and (ii)

The word “processing,” as used in these subparagraphs, means the trans-
formation of a primary commodity or of a by-product of such transformation
into semi-finished or finished goods but does not refer to highly developed
industrial processes.

AD ARTICLE 15
Paragraph 1

The special circumstances referred to in paragraph 1 are those set forth in
Article 15.

Paragraph 4 (a)

The Organization need not interpret the term “economic region” to require
close geographical proximity if it is satisfied that a sufficient degree of eco-
nomic integration exists between the countries concerned.

Paragraph 6 (d)

The words “the prospective parties to a regional preferential agreement
have, prior to November 21, 1947, obtained from countries representing at
least two-thirds of their import trade the right to depart from most-favoured-
nation treatment in the cases envisaged in the agreement” cover rights to
conclude preferential agreements which may have been recognized in respect
of mandated territories which became independent prior to November 21,
1947, in so far as these rights have not been specifically denounced before
that date.

AD ARTICLE 16
Note 1

The term “margin of preference” means the absolute difference between
the most-favoured-nation rate of duty and the preferential rate of duty for
the like product, and not the proportionate relation between those rates. As
examples:

1. If the most-favoured-nation rate were 36 per cent ad valorem.and the
preferential rate were 24 per cent ad valorem, the margin of preference would
be 12 per cent ad valorem, and not one-third of the most-favoured-nation
rate.

2. If the most-favoured-nation rate were 36 per cent ad valorem and the
preferential rate were expressed as two-thirds of the most-favoured-nation rate,
the margin of preference would be 12 per cent ad valorem.

3. If the most-favoured-nation rate were 2 francs per kilogram and the
preferential rate 1.50 francs per kilogram, the margin of preference would be
0.50 francs per kilogram.
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Note 2

The following kinds of customs action, taken in accordance with estab-
lished uniform procedures, would not be contrary to the binding of margins of
preference under paragraph 4:

(i) the re-application to an imported product of a tariff classification or
rate of duty, properly applicable to such product, in cases in which
the application of such classification or rate to such product was
temporarily suspended or inoperative on April 10, 1947; and

(ii) the classification of a particular product under a tariff item other
than that under which importations of that product were classified
on April 10, 1947, in cases in which the tariff law clearly contemplates
that such product may be classified under more than one tariff item.

AD ARTICLE 17
An internal tax (other than a general tax uniformly applicable to a con-
siderable number of products) which is applied to a product not produced
domestically in substantial quantities shall be treated as a customs duty under
Article 17 in any case in which a tariff concession on the product would not
be of substantial value unless accompanied by a binding or a reduction of
the tax.

Paragraph 2 (d)

In the event of the devaluation of a Member’s currency, or of a rise in
prices, the effects of such devaluation or rise in prices would be a matter for
consideration during negotiations in order to determine, first, the change, if
any, in the protective incidence of the specific duties of the Member con-
cerned and, secondly, whether the binding of such specific duties represents
in fact a concession equivalent in value to the substantial reduction of high
duties or the elimination of tariff preferences.

AD ARTICLE 18

Any internal tax or other internal charge, or any law, regulation or require-
ment of the kind referred to in paragraph 1 which applies to an imported
product and to the like domestic product and is collected or enforced in the
case of the imported product at the time or point of importation, is never-
theless to be regarded as an internal tax or other internal charge, or a law,
regulation or requirement of the kind referred to in paragraph 1, and is
accordingly subject to the provisions of Article 18.
Paragraph 1

The application of paragraph 1 to internal taxes imposed by local govern-
ments and authorities within the territory of a Member is subject to the pro-
visions of paragraph 3 of Article 104. The term “reasonable measures” in the
last-mentioned paragraph would not require, for example, the repeal of
existing national legislation authorizing local governments to impose internal
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taxes which, although technically inconsistent with the letter of Article 18,
are not in fact inconsistent with its spirit, if such repeal would result in a
serious financial hardship for the local governments or authorities concerned.
With regard to taxation by local governments or authorities which is incon-
sistent with both the letter and spirit of Article 18, the term ‘“reasonable
measures” would permit a Member to eliminate the inconsistent taxation
gradually over a transition period, if abrupt action would create serious ad-
ministrative and financial difficulties.
Paragraph 2

A tax conforming to the requirements of the first sentence of paragraph 2
would be considered to be inconsistent with the provisions of the second
sentence only in cases where competition was involved between, on the one
hand, the taxed product and on the other hand, a directly competitive or
substitutable product which was not similarly taxed.
Paragraph 5

Regulations consistent with the provisions of the first sentence of paragraph
5 shall not be considered to be contrary to the provisions of the second sen-
tende in any case in which all of the products subject to the regulations are
produced domestically in substantial quantities. A regulation cannot be justi-
fied as being consistent with the provisions of the second sentence on the
ground that the proportion or amount allocated to each of the products which
are the subject of the regulation constitutes an equitable relationship between
imported and domestic products.

AD ARTICLE 20
Paragraph 2 (a)

In the case of products which are basic to diet in the exporting country and
which are subject to alternate annual shortages and surpluses, the provisions
of paragraph 2 (a) do not preclude such export prohibitions or restrictions as
are necessary to maintain from year to year domestic stocks sufficient to avoid
critical shortages.

Paragraph 2 (c)

The expression “agricultural and fisheries product, imported in any form”
means the product in the form in which it is originally sold by its producer
and such processed forms of the product as are so closely related:-to the
original product as regards utilization that their unrestricted importation
would make the restriction on the original product ineffective.

Paragraph 3 (b)

The provisions for prior consultation would not prevent a Member which
had given other Members a reasonable period of time for such consultation
from introducing the restrictions at the date intended. It is recognized that,
with regard to import restrictions applied under paragraph 2 (¢) (ii), the
period of advance notice provided would in some cases necessarily be rela-
tively short.
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Paragraph 3 (d)

The term “special factors” in paragraph 3 (d) includes among other fac-
tors changes in relative productive efficiency as between domestic and foreign
producers which may have occurred since the representative period.

AD ARTICLE 21

With regard to the special problems that might be created for Members
which, as a result of their programmes of full employment, maintenance of
high and rising levels of demand and economic development, find themselves
faced with a high level of demand for imports, and in consequence maintain
quantitative regulation of their foreign trade, it was considered that the text
of Article 21, together with the provision for export controls in certain parts
of this Charter, for example, in Article 45, fully meet the position of these
economies.

AD ARTICLE 22

Paragraph 2 (d) and 4

The term “special factors” as used in Article 22 includes among other fac-
tors the following changes, as between the various foreign producers, which
may have occurred since the representative period:

1. changes in relative productive efficiency;

2. the existence of new or additional ability to export; and

3. reduced ability to export.
Paragraph 3

The first sentence of paragraph 3 (b) is to be understood as requiring the
Member in all cases to give, not later than the beginning of the relevant
period, public notice of any quota fixed for a specified future period, but as
permitting a Member, which for urgent balance-of-payments reasons is under
the necessity of changing the quota within the course of a specified period, to
select the time of its giving public notice of the change. This in no way
affects the obligation of a Member under the provisions of paragraph 3 (a),
where applicable.

AD ARTICLE 23
Paragraph 1 (g)

The provisions of paragraph 1 (g) shall not authorize the Organization to
require that the procedure of consultation be followed for individual transac-
tions unless the transaction is of so large a scope as to constitute an act of
general policy. In that event, the Organization shall, if the Member so re-
quests, consider the transaction, not individually, but in relation to the Mem-
ber’s policy regarding imports of the product in question taken as a whole.
Paragraph 2

One of the situations contemplated in paragraph 2 is that of a Member
holding balances acquired as a result of current transactions which it finds
itself unable to use without a measure of discrimination.
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AD ARTICLE 24

Paragraph 8

For example, a Member which, as part of its exchange control operated in
accordance with the Articles of Agreement of the International Monetary
Fund, requires payment to be received for its exports in its own currency or
in the currency of one or more members of the Fund would not thereby be
deemed to contravene the provisions of Articles 20 or 22. Another example
would be that of a Member which specifies on an import license the country
from which the goods may be imported for the purpose, not of introducing
any additional element of discrimination in its import licensing system, but
of enforcing permissible exchange controls.

AD ARTICLE 29
Paragraph 1

Note 1

Different prices for sales and purchases of products in different markets are
hot precluded by the provisions of Article 29, provided that such different
prices are charged or paid for commercial reasons, having regard to differing
conditions, including supply and demand, in such markets.

Note 2

Sub-paragraphs (a) and (b) of paragraph 1 shall not be construed as
applying to the trading activities of enterprises to which a Member has
granted licenses or other special privileges

(a) solely to ensure standards of quality and efficiency in the conduct of

its external trade; or

(b) for the exploitation of its natural resources;
provided that the Member does not thereby establish or exercise effective
control or direction of the trading activities of the enterprises in question, or
create a monopoly whose trading activities are subject to effective govern-
mental control or direction.

AD ARTICLE 31
Paragraphs 2 and 4
The maximum import duty referred to in paragraphs 2 and 4 would cover
the margin which has been negotiated or which has been published or notified
to the Organization, whether or not collected, wholly or in part, at the custom
house as an ordinary customs duty.

Paragraph 4

With reference to the second proviso, the method and degree of adjust-
ment to be permitted in the case of a primary commodity which is the sub-
ject of a domestic price stabilization arrangement should normally be a matter
for agreement at the time of the negotiations under paragraph 2 (a).
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AD ARTICLE 33
Paragraph 1
The assembly of vehicles and mobile machinery arriving in a knocked-
down condition or the disassembly (or disassembly and subsequent reassembly)
of bulky articles shall not be held to render the passage of such goods outside
the scope of “traffic in transit,” provided that any such operation is under-
taken solely for convenience of transport.

Paragraphs 3,4 and 5
The word “charges” as used in the English text of paragraphs 3, 4 and 5
shall not be deemed to include transportation charges.

Paragraph 6

If, as a result of negotiations in accordance with paragraph 6, a Member
grants to a country which has no direct access to the sea more ample facilities
than those already provided for in other paragraphs of Article 33, such spe-
cial facilities may be limited to the land-locked country concerned unless the
Organization finds, on the complaint of any other Member, that the with-
holding of the special facilities from the complaining Member contravenes
the most-favoured-nation provisions of this Charter.

AD ARTICLE 34

Paragraph 1

Hidden dumping by associated houses (that is, the sale by an importer at a
price below that corresponding to the price invoiced by an exporter with
whom the importer is associated, and also below the price in the exporting
country) constitutes a form of price dumping with respect to which the
margin of dumping may be calculated on the basis of the price at which the
goods are resold by the importer.

Paragraphs 2 and 3
Note 1

As in many other cases in customs administration, a Member may require
reasonable security (bond or cash deposit) for the payment of anti-dumping
or countervailing duty pending final determination of the facts in any case of
suspected dumping or subsidization.

Note 2

Multiple currency practices can in certain circumstances constitute a sub-
sidy to exports which may be met by countervailing duties under paragraph 3
or can constitute a form of dumping by means of a partial depreciation of a
country’s currency which may be met by action under paragraph 2. By “mul-
tiple currency practices” is meant practices by governments or sanctioned by
governments,
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AD ARTICLE 35

Paragraph 3
Note 1

It would be in conformity with Article 35 to presume that “actual value”
may be represented by the invoice price (or in the case of government con-
tracts in respect of primary products, the contract price), plus any non-
included charges for legitimate costs which are proper elements of “actual
value” and plus any abnormal discount, or any reduction from the ordinary
competitive price.
Note 2

If on the date of this Charter a Member has in force a system under which
ad valorem duties are levied on the basis of fixed values, the provisions of
paragraph 3 of Article 35 shall not apply:

1. in the case of values not subject to periodical revision in regard to a
particular product, as long as the value established for that product re-
mains unchanged;

2. in the case of values subject to periodical revision, on condition that the
revision is based on the average “actual value” established by reference
to an immediately preceding period of not more than twelve months and
that such revision is made at any time at the request of the parties con-
cerned or of Members. The revision shall apply to the importation or
importations in respect of which the specific request for revision was
made, and the revised value so established shall remain in force pending
further revision,

Note 3

It would be in conformity with paragraph 3 (b) for a Member to construe
the phrase “in the ordinary course of trade,” read in conjunction with “under
fully competitive conditions,” as excluding any transaction wherein the buyer
and seller are not independent of each other and price is not the sole con-
sideration.

Note 4

The prescribed standard of “fully competitive conditions” permits Mem-
bers to exclude from consideration distributors’ prices which involve special
discounts limited to exclusive agents.
Note 5

The wording of sub-paragraphs (a) and (b) permits a Member to assess
duty uniformly either (1) on the basis of a particular exporter’s prices of the
imported merchandise, or (2) on the basis of the general price level of like
merchandise.
Paragraph 5

If compliance with the provisions of paragraph 5 would result in decreases
in amounts of duty payable on products with respect to which the rates of
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duty have been bound by an international agreement, the term “at the
earliest practicable date” in paragraph 2 allows the Member concerned a
reasonable time to obtain adjustment of the agreement.

AD ARTICLE 36

Paragraph 3

While Article 36 does not cover the use of multiple rates of exchange as
such, paragraphs 1 and 3 condemn the use of exchange taxes or fees as a
device for implementing multiple currency practices; if, however, a Member
is using multiple currency exchange fees for balance-of-payment reasons not
inconsistently with the Articles of Agreement of the International Monetary
Fund, the provisions of paragraph 2 fully safeguard its position since that
paragraph merely requires that the fees be eliminated at the earliest prac-
ticable date.

AD ARTICLE 40
It is understood that any suspension, withdrawal or modification under
paragraphs 1 (a), 1 (b) and 3 (b) must not discriminate against imports from
any Member country, and that such action should avoid, to the fullest extent
possible, injury to other supplying Member countries.

AD ARTICLE 41
The provisions for consultation require Members, subject to the exceptions
specifically set forth in this Charter, to supply to other Members, upon re-
quest, such information as will enable a full and fair appraisal of the matters
which are the subject of such consultation, including the operation of sanitary
laws and regulations for the protection of human, animal or plant life or
health, and other matters affecting the application of Chapter IV.

AD ARTICLE 44

Paragraph 5

It is understood that the provisions of Article 16 would require that, when
a product which has been imported into the territory of a member of a cus-
toms union or free-trade area at a preferential rate of duty is re-exported to
the territory of another member of such union or area, the latter member
should collect a duty equal to the difference between the duty already paid
and the most-favoured-nation rate.

AD ARTICLE 53
The provisions of this Article shall not apply to matters relating to shipping
services which are subject to the Convention of the Inter-governmental Mari-
time Consultative Organization.
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AD ARTICLE 86
Paragraph 3

Note 1

If any Member raises the question whether a measure is in fact taken
directly in connection with a political matter brought before the United
Nations in accordance with the provisions of Chapters IV or VI of the United
Nations Charter, the responsibility for making a determination on the ques-
tion shall rest with the Organization. If, however, political issues beyond the
competence of the Organization are involved in making such a determination,
the question shall be deemed to fall within the scope of the United Nations.

Note 2

If a Member which has no direct political concern in a matter brought
before the United Nations considers that a measure taken directly in connec-
tion therewith and falling within the scope of paragraph 3 of Article 86
constitutes a nullification or impairment within the terms of paragraph 1 of
Agticle 93, it shall seek redress only by recourse to the procedures set forth in
Chapter VIII of this Charter.

AD ARTICLE 98
Nothing in this Article shall be construed to prejudice or prevent the opera-
tion of the provisions of paragraph 1 of Article 60 regarding the treatment
to be accorded to non-participating countries under the terms of a commodity
control agreement which conforms to the requirements of Chapter VI.

AD ARTICLE 104
Note 1
In the case of a condominium, where the codomini are Members of the
Organization, they may, if they so desire and agree, jointly accept this Charter
in respect of the condominium.

Note 2

Nothing in this Article shall be construed as prejudicing the rights which
may have been or may be invoked by States in connection with territorial
questions or disputes concerning territorial sovereignty.

AD ANNEX K
It is understood that the fact that a Member is operating under the provi-
sions of paragraph 1 (b) (i) of Article 45 does not preclude that Member
from operation under this Annex, but that the provisions of Article 23 (includ-

ing this Annex) do not in any way limit the rights of Members under para-
graph 1 (b) (i) of Article 45.
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