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PREFACE.

IN the present work, though I refer especially to
British politics, I have drawn illustrations from many
sources. The experiences of a somewhat nomadic
existence have convinced me that no one who wishes
to understand the course of legislation in any one
country can afford to ignore the trend of political and
industrial progress in other lands.

My primary purpose has been to state the princi-
ples that underlie the course of legislation. My
occasional incursions into the field of present politics
have been chiefly prompted by the belief that the
meaning and value of a principle can be most effec-
tively illustrated by a reference to problems whose
data are derived from the facts of immediate experi-
ence. An acceptance of my statement of legislative
principles need not involve an endorsement of conclu-
sions I sometimes venture to express regarding the
issues that divide the political parties of our time. If
I am so fortunate as to convince the reader that a
review of the course of legislation reveals the presence
of principles which lie deeper than the antagonisms of
parties or the conflicts of the schools, I shall endure
with fortitude the charge of occasional error in my
attempt to interpret these principles in relation to
problems of the moment.

My readers will probably vary in their opinion of
the value of the principles for the purposes of practical
statesmanship. One point will be conceded by all.
While the principles which have guided legislative
action in the past may not solve all our problems, they
represent the wisdom which lies in the accumulated
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thought and experience of the generations. They
serve not only to make intelligible the content of that
law which must be understood if it is to be reformed
in any worthy sense, but also to provide the social
reformer with an intellectual equipment which should
be of service in assessing the relative value of the many
proposed solutions of existing problems. I do not
think that it would be presumptuous to say that the
contributions of those who approach the study of social
questions from a more or less Utopian point of view
vary in value in direct proportion to the writer’s grasp
of principles and ideals which are implicit in existing
laws and institutions.  Statesmen,” said Burke,
“instead of exploding general prejudices employ their
sagacity to discover the latent wisdom which prevails
in them.”

In my Preface to the first edition, I stated that, in
the hope that this work might be of some service as a
University text-book, I had given to certain subjects a
fuller treatment than would be permissible in a work
addressed solely to experts. I may be allowed to
repeat my opinion that, whatever may be the value of
my own work for the purpose just indicated, the claim
of the theory of legislation to a place in the curriculum
of the University stands in no need of statement or
defence. The question of to-day is rather whether
every candidate for a degree ought not to take this
subject at some stage in his course. Those who
attach as much importance as I do to the democratising
of our institutions and to the constant widening of the
sphere of positive law will incline to answer this
question in the affirmative. But, however the question
be answered, no one can doubt that the study of the
principles of legislative action will receive increasing
attention in the Faculties of Arts and Law. Upon
students in the latter Faculty the subject has special
claims. It is only when we view the statute-book in
relation to legislative ideals and purposes that we are
able, as Jhering would say, to pass from the formulated



PREFACE. ix

law to the 7eal law—from the letter which killeth to
the~spirit 'which giveth life. The ‘mere bulk of our
modern law compels the lawyer to pass beyond legal
rules to ultimate elements or conceptions; and in the
course of this endeavour he is constrained, both by the
nectssities of thought and the trend of ]udlmal inter-
pretation, to reflect upon the ends which law serves
and the principles to which it gives expression.

In the reviews of the first edition of this work, a
very generous appreciation was qualified in some cases
by the complaint that I had often failed to indicate
my own views as to the best solution of a particular
problem. But, in a University text-book, the writer
ought to be careful in expressing personal opinions
about problems of which the precise solution is very
debatable. In a work now in the Press on “The
Control of Monopolies” I have allowed myself a
greater latitude of expression.

W. JETHRO BROWN.

UNIVERSITY,
ADELAIDE, ‘
March 1914.
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THE UNDERLYING PRINCIPLES
OF MODERN LEGISLATION

PROLOGUE.

THE CHALLENGE OF ANARCHY.

“One might succeed in explaining to the dullest of men the most
difficult of problems, if ke had no previous conception in regard to them;
but it is impossible to explain to the cleverest man even the simplest
matters, if he is perfectly sure that he knows everything about it.”

—ToLsrox.
A BrusskLs police officer, on being informed that the
militant member of the British House of Commons,
whom he had arrested, was no anarchist, but a *“ mere
socialist,” replied that he failed to see the difference.
Many will regard his mistake as excusable and his
action as commendable. To the student of social
institutions, the incident will serve as a reminder that
anarchy and socialism, though radically opposed in
their methods and ideals, rank together as great
schemes of social reconstruction which claim to have
discovered a solution of the problems of our age.
»  The earnest investigator will find additional reasons
for being interested in anarchy apart from the fact
that it is one of two great theories for the reconstruc-
tion of society. He will be aware that anarchy, no
less than socialism, can boast its acute and original
thinkers, its numerous and militant societies, and its
multitude of unconscious adherents who, at the very
moment that they condemn its central doctrine, may
be engaged in advocating principles by which that
doctrine is justified. He will remember also that

B



2 THE CHALLENGE OF ANARCHY.

anarchy has the merit of challenging ideas whose
eternal validity is apt to be taken for granted. Men
are born under government, live under it, and die under
it, for the most part without troubling themselves to
consider whether government is a good thing or not.
But what, it may well be asked, is the good of our
interminable discussions about the sphere of the State
if we lack a clear and consistent idea of the right of
the State to have any sphere at all?

Few of the great causes that have inspired devo-
tion in the past have suffered so much as anarchy from
the uncritical depreciation that confuses essentials with
accidental associations. I propose to give several
examples. Perhaps the most striking relates to the
methods adopted for bringing the new social order
into being. To the popular mind, the stiletto and the
bomb are the very symbols of anarchy. The means
employed by some anarchists for the purpose of
achieving the end in view are mistaken for the end
itself. . The explanation is simple. While the annals
of a certain type of crime absorb popular interest, the
abstract treatises on the nature of man and society
which explain that type, and may even seek to justify
it, are allowed to slumber in the dust of our libraries;
and anarchy is regarded, not as a theory of social
reconstruction, but as a gospel of violence and crime.
So we may even read, in our morning paper, of
anarchists in India! The fact is overlooked that the
native revolutionaries who employ the methods of
violence merely desire to substitute one set of political
institutions for another.

In part, of course, the anarchists themselves, or
some of them, are to blame. He who commits a crime
in order to serve a noble purpose ought not to be
surprised if an undiscriminating public overlooks his
purpose in its horror of the crime. Many readers will
remember the assassination of the Tsar Alexander II.
A bomb had wrecked the carriage in which he was
riding, but the Tsar leapt to earth apparently un-
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harmed. Some one rushed forward. “ Your Majesty
is safe?” * Yes, thank God,” was the response. “It
is too soon to thank God,” said an anarchist, who threw
a second bomb with fatal effect. The blameless
President M’Kinley was shot by a man to whom he
had extended his hand in friendly greeting. At
Geneva, on the afternoon of Saturday, 10th September,
1898, an assassin plunged a stiletto in the heart of a
defenceless woman whose only crime was that of being
an Empress. We cannot forget deeds such as these;
nor can we forget that they have been promoted by
anarchist organisations, and even defended by anar-
chist thinkers of ability and repute. Johann Most,
for example, has won distinction as an exponent of
the gentle art of assassination. A Congress, held in
London in July 1881, resolved that all means were
permissible for the annihilation of rulers, ministers of
State, the nobility, the clergy, the most prominent
capltahsts, and other exploiters; and that accordingly
great attention should be given to the study of chemis-
try and the preparation of explosives.!

Those who, under whatever pretext, commit or plot
murder in cold blood, have much to answer for. Yet
we can no more reject anarchy because ill deeds have
been done in its name than we can reject liberty for
the same reason, or than we can repudiate Catholicism
because of the Inquisition. In actual fact, anarchy
did not originate as a theory of violence; and those
anarchists who have advocated violence have done so
as a temporary means and on the plea of an over-
whelming necessity. The appeal to violence originated
in Russia, where men, opposing force to force, struck
in a blind fury of protest at a despotism that seemed
unassailable by any other weapon. While we repu-
diate the nihilist and his imitators in other parts of the
world, we must remember that the real problem for
consideration in relation to anarchy is the practicability
and merits of a certain form of social organisation, and

1. Zenker, “Anarchism,” 281.
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not the means proposed by some misguided enthusiasts
for bringing that organisation into existence. The
absence of any essential connection between anarchy
and violence is sufficiently proved by the attitude of
many acknowledged exponents of anarchist doctrine.
“ The kingdom of truth,” said Godwin, “comes quietly
.. .. I had rather convince men by argument than
seduce them by example.”* “ When once ideas have
originated,” said Proudhon, “the very paving stones
will rise of themselves unless the government has sense
enough to avert this. And if not, then nothing else is
of any use.” “The Social revolution,” declares
Benjamin Tucker, “ must come by passive resistance.”
Tolstoy, greatest of all the anarchists, looks forward
to the realisation of the new order as a result of the
gradual recognition of the contradiction between civic
institutions and the Christ Law.? In an interview with
some representatives of the revolutionary party, Tols-
toy was confronted by the following statement from
the party manifesto: “ Hatred for the landowners is
the first and most sacred sentiment a father should
teach his children.” He answered:

“ Such words are base. If the moral sense exists in
men at all, it expresses itself in love—love of God, of
one’s neighbour, of humanity without exception. For
every man is my brother. If I hate the landowner, I
invite a like hate in return. When I seek to justify
my hate I am denying the very foundations of all
morality.” ®

The confusion of anarchy with assassination recalls
the philosophical theory of the anarchist Stirner.

“Might,” he declared, “goes before right and
quite rightly . . . . What I have the might to be I
have the right to be. I deduce all right and all title

1. “ Political Justice,” i. 94.

2. Tolstoy, “ The Kingdom of God is Within You,” 38 et seq., 223-43.
Cf. Eltzbacher, “Anarchism.” The latter work, which consists of ex-
cerpts from anarchist literature, might be styled “A Bible of Anarchy.”
It will be found invaluable to all students of the subject.

3. Mercure de France, 16 Mars, 1910, 271, freely translated.
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from myself; I am entitled to everything that I have
might over. I am entitled to overthrow Zeus, Jehovah,
or God, if I can; if I cannot, then these Gods will
always remain in the right and might as against me.
. . . One gets farther with a handful of might than
with a bagful of right.”*

But the theory of Stirner is anything but typical.
Anarchism, as ordinarily presented, is a protest against
the rule of might. It 1s an appeal from the might of
rulers to the sense of right in the individual; from the
coercion of the State to the conscience of the citizen;
from the law that is penally enforced to the law that is
voluntarily accepted. The plausibility of the theory
of Stirner consists in the fact that, if we make the
individual the judge of right, we may seem to enthrone
the individual who can force his will on others, in a
world where different interpretations of right are
inevitable. But more representative anarchists do not
believe that the enthronement of the individual would
mean the enthronement of force. On the contrary,
they believe that the power of moral ideas in the
anarchist community, the restraining influence of a due
regard for the claims of others, would be more potent
than at present.

The 1llusion just referred to finds some justification
in anarchist literature. So much can scarcely be said
of the illusion that anarchy, in rejecting the State, also
rejects society and associated effort. Although, as we
are frequently reminded, Godwin condemned the
orchestral concert as a degrading demial of individual
independence, we should display a strange lack of
discrimination if we regarded this condemnation as
more than an indication of Godwin’s musical taste.
Throughout anarchist literature, a distinction is drawn
between society and the State—-between voluntary
groups of human beings, united by co-operation for the
promotion of common interests, and the organised

1, Quoted, Eltzbacher, “Anarchism,” 98—100.
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State, with its agencies for compelling individuals to
live according to certain rules whether they approve of
them or not.

“Society and government are different in them-
selves, and have different origins. Society is produced
by our wants, and government by our wickedness.
Society is in every state a blessing ; government, even
in its best state, but a necessary evil.”!

“ The life of Soctety,” says Benjamin Tucker, “is
inseparable from the lives of individuals. Society has
come to be man’s dearest possession.” 2

No account of popular misconceptions about
anarchy would be complete without reference to the
illusion that it is hostile to law in the sense of rules of
conduct generally observed among men. Although
some anarchist writers express the strange opinion that
men can dispense with rules of conduct, each man
doing as he thinks best under the particular circum-
stances, anarchists in general are not guilty of so
puerile an assumption.

“ Imagine,” exclaims Mr. Bernard Shaw, “ leaving
the traffic of Piccadilly or Broadway to proceed on the
understanding that every driver should keep to that
side of the road which seemed to him to promote the
greatest happiness of the greatest number! ”®

The protest of anarchy is not against rules of
conduct, but against the enforcement of such rules by
the might of society without regard to their approval
by the individuals upon whom they are enforced. We
can only accuse anarchy of lawlessness if we limit the
term “law ” to State-enforced rules.

“ Dogs,” exclaimed the railway porter immortalised

1. Godwin, “ Political Justice,” i. 79, quoting Paine, “ Common Sense.”

2. Quoted, Eltzbacher, “Anarchism,” 194.

3. “The Sanity of Art,” 48. Needless to say, Mr. Shaw is not an
anarchist, though his views on some subjects display anarchist tendencies.
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in Punch, “is dogs; cats is dogs; rabbits is dogs; but
this ’ere tortoise is a hinsect.” Some readers will be
tempted to challenge my definition of anarchy as no
less arbitrary. In point of fact, however, underlying
all the divergencies of anarchist opinion and all the
criminalities or absurdities of isolated anarchists, there
1s one common and fundamental conviction which is
neither criminal nor absurd—the conviction that the
best social order is one where men live their lives, not
under the compulsory regulation of the State, but in
voluntary co-operation. Both the negative and the
positive aspect of this conviction call for some expla-
nation.

Negatively, anarchy means the repudiation of the
claim of the State to impose its will upon the citizen
by force. The right of a society to promote the
common good of its members is not called in question;
what is denied is the claim of society to force upon
individuals its own interpretation of that good. The
anarchist is the sworn foe, not of all government, but
of government which is not based upon the free and
full consent of the individual. The qualified character
of this repudiation of the State deserves careful notice.
Apart from the vigilance committee for dealing with
cases of flagrant criminality, most anarchists expressly
or implicitly sanction a measure of compulsion in the
sphere of contract and property. “ Cowntracts must be
kept!” The statement implies a coercive law. As
regards property, while some reject the conception
altogether, others retain it in one form or another.
According to Tucker, every individual is to be guaran-
teed the product of his labour; according to Bakunin,
private property is to be allowed in the objects of
consumption; according to Kropotkin, there may be
social property, but no private property. What then,
it may be asked, is the distinction between the State,
as the term is ordmarlly understood, and a social order
in which contractual obligation may be enforced, and
some forms of private property may be protected?
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The distinction lies in the fact that the State coerces
the individual whethet he consents to the coercion or
not, whilst the anarchist community repudiates all
coercion save 1 so far as the individual must be held
to have consented to it :—for example, by promising
to perform acts or to conform to rules, or by voluntarily
enrolling himself as a member of a community of
whose usages and institutions he approves. It is
sometimes said that existing governments derive their
authority and power from the consent of the governed.
According to the anarchist, the attitude of the governed
is one of passive toleration rather than actual consent;
and, apart from other conditions, the mere magnitude
of modern communities makes the presumed consent
of the individual a fiction.

From the positive point of view, anarchy means
self-government. “ Why speak of anarchism? ” asks
Egidy. “ Why not say at once self-discipline?”
“ Civilisation,” says Tucker, “consists in teaching
men to govern themselves by letting them do it.”
The logical kinship of such views to the theory of the
early Protestants will be apparent; but the claim is
more comprehensive. Although Luther in “The
Babylonish Captivity ” went so far as to urge the
central dogma of anarchy that no man should be ruled
save by his own consent, most of the early Reformers
were only concerned with self-government as a means
to spiritual freedom. They were content to substitute
the priesthood of the believer for the priesthood of
a Church. The anarchist takes a wider view ; he seeks
to realise freedom in general. While the early Pro-
testant proclaimed the right of the individual to
worship God according to the dictates of his own
conscience, the modern anarchist proclaims the innate
and imprescriptible right of the individual to govern
himself in all the affairs of life.

Thus, in the Kingdom the anarchist seeks to
establish, law is self-imposed, and all associated effort
is the result of voluntary co-operation. I pass to the



THE ANARCHIST'S STANDPOINT. 9

arguments by which this conception of the ideal social
order is justified. It would be superfluous to warn
the reader against regarding my statement of these
arguments as complete. Not only has each anarchist
his own intellectual armoury, but the exceeding
difficulty of doing justice to opinions that challenge a
long-established order of things will be readily
admitted by any one who has seriously attempted the
task. The conviction that political institutions are a
part of the eternal order of nature is so deeply rooted
in all our ideas about social life that an adequate
statement of the case for the anarchist would require
a comprehensive treatise. I shall only endeavour to
present it in the barest outline, stating as clearly and
as forcibly as I can what appear to me to be the more
important arguments.

I shall begin with a phase of the subject about
which most people are in agreement—the failure of
human governments to secure social justice. In
theory, the State exists to promote the general interest;
in historical fact, governments have sought to promote,
first and foremost, the interests of a governing class.
Even where they have aimed at the common good,
their view of the nature of that good has been deter-
mined by class institutions and prejudices. Under
modern democracies, it is true, there is to be found a
clearer appreciation of the ends which governments
ought to serve. Nevertheless, the ignorance and self-
interest of rulers, the empire of traditional conceptions
over the minds of the multitude, the ambitions of some,
and the general inertia of many, so affect the course
of legislation as to suggest the disturbing question
whether government is not responsible for more evils
than it prevents. How many individuals, even in the
most democratic communities, can be trusted not to
employ their political power in the interest of them-
selves or their class? If we are to judge an institution
by its fruits, what shall be said of human government
when we regard impartially its most distinctive pro-



10 THE CHALLENGE OF ANARCHY.

duct—our system of property? When Paley, surely
one of the least revolutionary of philosophers, began
his defence of that system, he wrote, in a famous
passage :

“If you should see a flock of pigeons in a field of
corn, and if (instead of each picking where and what
it liked, taking just as much as it wanted, and no more)
you should see ninety-nine of them gathering all they
got into a heap; reserving nothing for themselves, but
the chaff and refuse; keeping this heap for one, and
that the weakest, perhaps the worst, pigeon of the
flock; sitting round, and looking on, all the winter,
whilst this one was devouring, throwing about, and
wasting it; and if a pigeon more hardy or hungry than
the rest touched a grain of the hoard, all the others
instantly flying upon it, and tearing it to pieces; if you
should see this, you would see nothing more than what
is every day practised and established among men.” !

To some readers this analogy may seem wholly
remote from fact. I do not think the impartial
historian would so regard it.

“I contend,” said Thorold Rogers, “that from
1563 to 1824 a conspiracy, concocted by the law and
carried out by parties interested in its success, was
entered into to cheat the English workman of his
wages, to tie him to the soil, to deprive him of hope,
and to degrade him into irrcmediable poverty.” 2 . . .
“ We have been able,” he adds in a later chapter, “ to
trace the process by which the condition of English
labour had been continuously deteriorated by the acts
of government. It was first impoverished by the issue
of base money. Next it was robbed of its guild capital
by the land thieves of Edward’s regency. It was next
brought into contact with a new and more needy set
of employers—the sheepmasters who succeeded the

1. “ Works,” ii. 70. Cf. Anatole France’s chapter on “ The Origin of

Property” in “L’fle des Pingouins.”
2. “Six Centuries of Work and Wages,” ch. xiv.
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monks. It was then, with a pretence and perhaps with
the intention of kindness, subjected to the quarter
sessions assessment, mercilessly used in the first half
of the seventeenth century, the agricultural labourer
being still further impoverished by being made the
residuum of all labour. The agricultural labourer
was then further mulcted by enclosures, and the
extinction of those immemorial rights of pasture and
fuel which he had enjoyed so long." The poor law
professed to find him work, but was so administered
that the reduction of his wages to a bare subsistence
became an easy processand an economical expedient.”!

I have quoted the opinions of a philosopher and of
an historian, neither of whom can be suspected of a
bias towards anarchy. These opinions may be read
with advantage in the light of the facts of our own
time as narrated in journals that represent the classes
supposed to be most interested in the maintenance of
the existing order. A recent article in the 7imes has
dealt with the social and economic conditions now
prevalent in the most advanced of modern republics.
The United States—with its highly-developed indus-
trial organisation, its vast resources, and its colossal
fortunes—includes among its inhabitants, in fairly
prosperous years, not less than 4,000,000 paupers. If
we divide the entire population into 3,000 parts, one
of these parts will own more than a fifth of the total
wealth of the whole country. In other words, twenty
per cent. of the nation’s wealth is owned by less than
one-thirtieth per cent. of the population. In New
York City, with its brilliant society, its boundless
luxury, and its profligate extravagance, two-thirds of
the inhabitants live in tenement houses. In these
tenements are 3,000,000 living-rooms into which, as
they have no windows, no ray of sunlight ever comes.
One in every ten of this city’s inhabitants receives a
pauper’s burial. In 1903, in the borough of Man-

”»

1. “ Six Centuries of Work and Wages,” ch. xvii.
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hattan alone, 60,000 families were evicted from their
homes.! If we turn to Great Britain we find that, of
400,000 persons who die annually, five-sixths leave no
property at all; while, of the £300,000,000 which
passes at death each year, one half is left by less than
2,000 people. According to statistical data available
for 1911, one-ninth of the population possessed one-
half of the national income, while at least thirty-two
per cent. of men employed in regular occupation
received less than twenty-five shillings a week. In
the report of Sir Charles Cameron on the public health
of Dublin, published October 17th, 1913, there are
more than 21,000 single room tenements in the city of
Dublin. “ It is now admitted,” comments the 7imes,
“by all classes in Dublin that the state of the slums
is a civic disgrace and danger.”

We are all more or less familiar with the existence
of such facts as I have quoted—too familiar, it may
be, to feel the shock of them. Our sensibility is so
dulled by their frequent repetition that we are only
too.inclined to take them for granted and pass on our
way. If we are so far affected as to feel uncomfort-
able, we perhaps seek an anodyne in pious reflection
on the mysterious dispensations of Providence, or we
possibly lament the inexorable character of natural
and economic laws. Quite a number of plausible
excuses are available if the mind be fixed upon the
goal of convenient conclusions. But, however dis-
agreeable may be the facts to which 1 have referred,
I must ask the reader to consider them fairly, without
shifts or evasions. It is only thus that we can hope
to understand the anarchist point of view. “ We
know,” said Reclus, “ that we are defending the cause
of the poor, the disinherited, and the suffering.”* No
doubt the language of anarchist attackis often extreme,
but rhetorical exaggeration is a frailty to which all
reformers are liable. The real question is, not whether

1. The Times, weekly edition, 28th August, 1908.
2. Contemporary Review, May, 1884, 637.
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the language of censure is wholly true, but whether it
is sufficiently near the truth to explain a deep antipathy
to existing 1nstitutions.

A few extracts will serve to illustrate the view
taken by anarchists of the institution of private pro-
perty as it has developed in modern States.

“ What men aim at in life,” said Tolstoy, “is not
to do what they think good, but to call as many things
as possible ‘mine.’ . . . It is a crime that tens of
thousands of hungry, cold, deeply degraded human
beings are living in Moscow, while I with a few
thousand others have tenderloin and sturgcon for
dinner, and cover horses and floors with blankets and
carpets.” !

“The ignorant,” wrote Reclus, quoting the Mahab-
harata, “are not the friends of the wise; the man who
has no cart is not the friend of him who has a cart.
Friendship is the daughter of equality; it is never born
of inequality.” ?

“ Laws,” exclaimed Proudhon, “ are cobwebs for
the powerful and rich, chains which no steel can break
for the little and the poor, fishers’ nets in the hands of
the government.” *

“ We enact many laws that manufacture criminals,”
protests Tucker, “ and then a few that punish them.” 4

In the nineteenth century, says Doctor Leete in
Bellamy’s story,

‘“ fully nineteen-twentieths of the crime, using the word
broadly to include all sorts of misdemeanours, resulted
from the inequality in the possessions of individuals;
want tempted the poor, lust of greater gains, or the
desire to preserve former gains, tempted the well-to-do.
Directly or indirectly, the desire for money, which then
meant every good thing, was the motive of all this
crime, the tap-root of a vast poison growth, which the

1. Quoted Eltzbacher, “Anarchism,” 250-2.
2. Contemporary Review, May, 1884, 636.
3. Quoted, Eltzbacher, ‘“Anarchism,” 70.
4. Ibid., 193.
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machinery of law, courts, and police could barely
prevent from choking civilisation outright.”!

The anarchist attacks government on other grounds
than the inequities of our existing system of property.
He shows how large a part has been played in the
history of political institutions by force, violence,
fraud, and class interest; he dwells upon the corrupting
influence of power upon those who possess it; and he
asserts as inevitable the tendency of rulers to magnify
their office, to enlarge their competence, and to displace
the self-government of the individual by the coercion
of law. The mutual oppression of one another by
members of a society, urged Tolstoy, is only rendered
possible by a highly artificial organisation, created with
the help of scientific progress, in which all men are
bewitched into a circle of violence from which they
cannot free themselves. At present this circle consists
of four expedients. The first is intimidation. It

*“ consists in representing the actual organisation of the
State as something sacred and immutable. . . . The
second expedient 1s bribery, and consists in taking the
property of the labouring classes and distributing it
among the ofhicials, who, in consideration of this, are
bound to maintain and increase the bondage of the
people. . . . The third expedient is hypnotism, and
consists in retarding the spiritual development of men,
and, by means of various suggestions, influencing them
to cling to the theory of life which man has already left
behind, and upon which rest the foundations of govern-
mental authority. . . . The fourth expedient consists
in this: certain individuals are selected from among
the mass of enslaved and stupefied beings and are
made the passive instruments of the cruelties and
brutalities indispensable to the government.”?

The indictment which the anarchist brings against

1. “ Looking Backward,” ch. xix. Although Bellamy’s ideal society was
not a state of anarchy, much of the destructive part of his argument is
fairly expressive of anarchist opinion.

2. “The Kingdom of God is Within You,” 200-2 (abbreviated).
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governments is nowhere on surer ground than when
the subject of censure is militarism. A budget, the
memory of a disastrous war, the novels of a Zola or a
Tolstoy, enable us to realise something of the evils of
warfare—its cost in blood and money, the armaments
for which the fear of war is responsible, and the
stimulus to national hate that is afforded by wars, by
the possession of vast armaments, and by the pursuit
of a “vigorous foreign policy.” Few of us realise
what ingenuity is directed by modern governments to
the aggravation of such evils. Intoxicated by the
sense of power and fascinated by the lure of foreign
conquest, they are restrained from war less by a desire
for peace than by the fear of defeat. “ By far the
greater proportion of the debt of Europe,” writes Mr.
Charles Booth, ‘“ has been contracted for munitions of
war.” In the year 1908 of the Christian era, when
British politicians were wrangling about a proposal to
set apart £6,000,000 to provide pensions for the aged
poor, the net expenditure for the army and navy was
just under the enormous sum of £60,000,000! Later
years have added enormously to that sum. According
to the anarchist, such things result less from the
frailties of average human nature, than from the incom-
petence, the corruption, the ambition, or the greed of
governments. Even if one government should wish to
avoid war and the burden of great armaments, it would
be powerless to give effect to that wish in a world of
governments armed to the teeth. Although most
nations might really desire to achieve reform in this
direction, the greed of a single government would set
the pace to others.

“It is the nature of a government,” wrote Tolstoy,
““not to be ruled, but to rule. And as it derives its
power from the army it will never give up the army,
nor will it ever renounce that for which the army is
designed—war.” !

1. ® The Kingdom of God is Within You,” 152.
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Rulers, he maintained, are less interested in the condi-
tion of the people than in the glory of foreign conquest.
They deliberately thwart demands for domestic reform
by diverting national enthusiasm into the channel of
international conflict. The facts of the present, no
less than the history of the past, make this charge
difficult to disprove. The reform movement in Ger-
many to-day finds itself confronted by a Court and a
Bureaucracy which are not indisposed to profit by their
knowledge ‘that the most effective check to domestic
reform is the pursuit of a vigorous foreign policy. If
that check should prove insufficient, the German
government would have only to find some pretext for
a foreign war in order to drown the cry of civic
patriotism in an exultant appeal to arms. I suppose
no one will question that the war between Russia and
Japan—with its terrific slaughter, its devastation of
territory, and its frightful exploitation of national
resources—was the work of the Russian government,
not of the Russian people. If we reflect upon the
condition of Europe to-day, if we think of the
enormous sums spent annually on armaments while
multitudes at home starve or perish, we can understand
why the anarchist regards such a condition of things
as a more powerful indictment of government than
could be written by the hand of man. “ We are being
ruined,” it was said at the Peace Congress in 1890.
“We shall perish with hunger to have success in
murder.”

“ It looks,” said Signor Moneta, “as though the
folly of the rulers had passed into the ruling classes.
Now they no longer fight because one king has been
rude to another king’s mistress, as in the days of Louis
XIV., but by exaggerating the importance of national
dignity and patriotism—emotions which are natural
and honourable in themselves,—and excitng the public
opinion of one country against the other, they have
arrived at such a pitch of sensitiveness that it is enough
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to say, for instance (even if the report were proved
false), one country has refused to receive the ambas-
sador of another, to precipitate the most frightful and
disastrous war.” !

Moltke has defended war as a means of emanci-
pating the human spirit from the bondage of
materialism. Less distinguished apologists have
maintained the same line of defence. Even ex-
pounders of the Christian Faith have taught us how
to reconcile that Faith with a Gospel of enmity.

“So!” exclaimed Tolstoy, quoting Maupassant,
*“ Assembling in herds by the hundred thousand,
marching night and day without rest, with no time for
thought or for study, never to read, learning nothing,
of no use whatsoever to any living being, rotting with
filth, sleeping in the mud, living like a wild beast in
a perennial state of stupidity, plundering cities, burn-
ing villages, ruining whole nations; then to encounter
another mountain of human flesh, rush upon it, cause
rivers of blood to flow, and strew the fields with the
dead and the dying, all stained with the muddy and
reddened soil, to have one’s limbs severed, one’s brain
scattered as wanton waste, and to perish in the corner
of a field while one’s aged parents, one’s wife and
children are dying of hunger at home,—this is what it
means to be saved from falling into the grossest
materialism! . . . We have seen war. We have seen
men maddened, returned to the condition of brutes, we
have seen them kill in wanton sport, out of terror, or
for mere bravado and show. Where right exists no
longer, and law is dead, where all sense of justice has
been lost, we have seen innocent men shot down on the
highway, because they were timid and thus excited
suspicion. And this is what they call saving men from
the most shocking materialism! To invade a country,
to kill the man who defends his home because he wears
a blouse and does not wear a kepi, to burn the dwel-

1. “ The Kingdom of God is Within You,” 183-4.
c
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lings of starving wretches, to ruin or plunder a man’s
household goods, to drink the wine found in the cellars,
to violate the women found in the street, consume
millions of francs in powder, and to leave misery and
cholera in their track. This is what they mean by
saving men from the most shocking materialism!”*

Two counts in the anarchist indictment have now
been considered—the social injustice of which govern-
ments are guilty and the militarism which they foster.
It would be easy to show that these perversions of the
ends of government are peculiar to no age or people;
and that “ the social problem ” is no new problem, but
existed in Greece and in Rome, and has existed in
every developed State of which we have any know-
ledge. Wherever political institutions are to be found
we can trace the debasing influence of power upon
those who exercise it. We can see governments false
to the purposes they profess to serve, individuals
exploiting legal institutions for selfish ends, and the
many suffering in poverty while a few revel in extrava-
gance. If we can escape from the attitude of mind
which takes traditional institutions for granted, and
can reflect seriously upon the injustice and wrong
which have everywhere accompanied political institu-
tions like an attendant spectre, we shall understand,
if we do not share, that distrust of government to
which the anarchist of our day gives effective expres-
sion. Although its causes are familiar to all, the
anarchist may claim to be more sensible of their exist-
ence, if not more anxious to discover a means for
effecting their remedy, than those respectable members
of society who regard his indictment as exaggerated
and his remedy as impossible. I shall now pass to
consider an argument that is more distinctive of
anarchist teaching—the argument that government by
the State is open to the fatal objection that it makes

1. “The Kingdom of God is Within You,” 157-8. Cf. Maupassant, “ Sur
Teau,” 68-76. As might be anticipated, the passage loses much in the
translation
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self-government impossible. Self-government implies
the rule of each individual by himself; political institu-
tions display the control of individuals by rulers who,
at best, represent popular majorities. '

Before stating this argument in greater detail, it
may be well to dwell for a moment on the truth,
accepted by ethical enquirers of very different schools
of thought, that the ideal source of law must be found
in man himself.

“Tt is the very essence of moral duty,” said T. H.
Green, “to be imposed by a man on himself. The
moral duty to obey a positive law, whether a law of the
State or the Church, is imposed, not by the author or
enforcer of the positive law, but by that spirit of man
which sets before him the ideal of a perfect life.”*

From this standpoint, the Christian who affirms the
obligation of absolute submission to divine law must
be taken to have assumed that man only attains to the
full stature of his being when he has so disciplined his
soul as to make it a willing instrument of God’s will.
As St. Augustine teaches, God has so made man for
Himself that our own wills are by nature inwardly
restless until they rest in harmony with His. Per-
fected manhood implies obedience to laws which,
whether divine or human in origin, are set by man to
himself.

If, then, the moral law is only fulfilled when its
rule of life is self-imposed, a practical question arises
for consideration. What social system is best adapted
to secure self-discipline among men? The answer of
the anarchist is simple and emphatic. Self-discipline
is to be promoted by allowing the individual to govern
himself, “ Civilisation,” says Tucker, “ consists in
teaching men to govern themselves by letting them
do it.” The fact that men cannot live together without
exercising a mutual restraint upon one another’s actions
is not called in question. The existence of such

1. “ Prolegomena to Ethics,” 354.



20 THE CHALLENGE OF ANARCHY.

restraint is admitted to be inevitable and, within limits,
useful. But when the social group attempts to induce
conformity to type by means of physical force, it is
charged with the guilt of destroying that moral auto-
nomy which should be its chief care.

“ The persuasive influence of public opinion seeks to
win men to adopt for themselves the common rule;
the employment of physical force saps the foundations
of the moral life.”

To the anarchist, it seems that men in the past have
been content to affirm the importance of self-govern-
ment as a moral idea, while submitting in fact to the
control of institutions that make the realisation of that
ideal impossible. He contends that all existing forms
of political society are based upon force, since they
imply the coercion of the individual by the Govern-
ment. Even the most democratic State involves the
coercion of the minority by the majority. “ Behind
the ballot, there is the bullet.” What is the good, he
argues, of talking about self-government as an ideal
while denying it as a fact? The compulsion of the
individual by an external authority is unnecessary,
inexpedient, and morally wrong. (1) It is unnecessary,
because experience shows that men are never more
ready to obey rules of conduct than when obedience
depends upon their individual sense of honour and
their social reputation. No debt is more scrupulously
regarded than the debt of honour. Even to-day men
obey the rules of the State less through fear of the
civic penalty than through fear of public censure.'
(2) It is inexpedient, because it violates the funda-
mental principle that forms of social control should be
subservient to the development of individual character.
“Law,” said Reclus, “instead of appealing to man’s
better part, appeals to his worst; it rules by fear.”

1. Cf. Godwin, “ Political Justice,” ii. 729.
2. Contemporary Review, May 1884, 636.
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“As long as a man,” said Godwin, “is held in the
trammels of obedience, and habituated to look to some
foreign guidance for the direction of his conduct, his
understanding and the vigour of his mind will sleep.
Do I desire to raise him to the energy of which he is
capable? I must teach him to feel himself, to bow to
no authority, to examine the principles he entertains,
and render to his mind the reason of his conduct.” !

(3) Finally, the compulsion of the individual by an
external authority is morally wrorg because it involves
an invasion of the rights of manhood. If one man has
no right to tax another without his consent, then a
majority has no right to tax a minority without their
consent. No man, no group of men, can impose a
rule on another against that other’s will. The invio-
lable sanctity of the individual is, in fact, the very heart
and centre of anarchist teaching. Our supreme law,
says Proudhon, is Justice; and

* Justice is respect, spontaneously felt and mutually
guaranteed, for human dignity. . . . In consideration
of what do I owe my neighbour this respect? It is
not the gifts of nature or the advantages of fortune
that make me respect him; it is not his ox, his ass, or
his maid servant, as the decalogue says; it is not even
the welfare that he owes to me as I owe mine to him;
it is his manhood.” *

No account of anarchy would be adequate unless
it dealt with a question to which I shall now refer.
What i1s to be done with the criminal in anarchist
society? Though some crimes will disappear with the
abolition of our system of property, others are certain
to remain. How is the criminal to be dealt with?
Many anarchists advocate the stern measures of the
Vigilance Committee. But Tolstoy based his answer
to this question, as indeed his whole doctrine of

Godwin, “ Political Justice,” 776.
2 Quoted, Eltzbacher, "Anarchmm » 67-8.
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anarchy, upon the express commands of Christ.
Those commands, he urged, indicate that forgiveness,
not violence, is the weapon by which wrong in the
world is to be overcome. No part of anarchist teach-
ing is more deserving of sympathetic examination.
For, in the first place, although all men do not agree
in regarding Christ as divine, all acknowledge His
claims as a prophet and teacher. He knew men as
well as loved them. His insight and broad sympathy,
no less than the moral beauty of His teaching, give to
His precepts a unique authority. If, as Tolstoy
believed, the gospel of Christ was a gospel of anarchy,
the validity of the popular assumption as to the need
for State control is seriously challenged. And, in the
second place, no careful student of Tolstoy’s writings
will deny that this prophet of the latter days displayed
a rare capacity for assimilating and expressing the
spirit of Christ’s teaching. He had that which most
men find so difficult to gain—Christ’s sense of moral
values. He did not put a Church first, or religious
ordinances first. Nor was he enslaved by the tradi-
tional conceptions that often lead even good men to
place an entirely wrong emphasis upon the relative
value of different moral rules. For him, as for the
Master, love was the supreme law. I shall not soon
forget an address I once heard on the value of religious
ordinances. It concluded with this remarkable admis-
sion :

“I do not wish to underestimate the importance
of the duty of charity. If I met a beggar in need of
help, I should feel it my duty to assist him—provided,
or course, he was baptised!”

I quote these words, not because I am so foolish
as to suppose that they are typical of the modern
clerical attitude, but because they serve to illustrate
in an extreme form a failure in moral perspective
which is more common in the literature of orthodox
Christianity than in the writings of Tolstoy. I do not
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doubt that this excommunicated sinner understood
Christ better, and was more actively concerned to fulfil
the law of Christ, than the dignified ecclesiastics who
denied him the rites of the church.

The express commands of Christ upon which
Tolstoy based his social faith have been a source of
endless perplexity to multitudes in their attempt to
apply the Christian ethic to everyday practice :

“Love one another; Resist not evil; Give to him that
asketh of thee, and from him that would borrow of thee
turn not thou away; Whosoever shall smite thee on
the right cheek, turn to him the other also; If any man
will sue thee at law and take away thy coat, let him
have thy cloak also.”

Tolstoy maintained that these simple commands
had been transformed and perverted to suit the world.

“ Men, if they are inimical to Christianity, utterly
deny the sense of Christ’s doctrine; but if they are
leniently inclined, then, from the height of their
superior wisdom, they amend it, taking for granted
that Christ would have said what they think He meant,
had He known how to express Himself.”?

No one will deny, I suppose, that the Christian
layman of to-day is too often distinguished less by his
zeal in carrying out Christ’s plain commands than by
his ingenuity in explaining them away. Are there not
individuals who remain without the Christian pale
because they cannot accept the Christian ethic as
Christ taught it? Tolstoy has related how his whole
interpretation of the Christ law was illumined by the
text, “ Ye have heard that it was said, eye for eye, and
tooth for tooth. But I say to you, Resist not evil.”
This passage

“ became the key of the whole. I needed only to take

1. *“ The Kingdom of God is Within You,” 94.
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these words simply and downrightly, as they were
spoken, and at once everything in Christ’'s whole
teaching that had seemed confused to me, not only
in the Sermon on the Mount, but in the Gospels
altogether, was comprehensible.” ?

Although most people will feel some degree of
sympathy with each step in the anarchist’s argument,
his conclusion that governments should be abolished
finds few supporters. What are the prospects of the
conversion of the multitude to anarchist belief in the
near future?

I think that only one answer to this question is
possible. Anarchists in general strangely misread that
logic of the course of events against which ideals have
so often proved powerless in the past. They predict
that the State must soon cease to be. They proclaim
the swift inauguration of a new social order where all
shall be free, none shall be oppressed, all shall work,
no one shall be poor, and every one shall enjoy the
fruits of his toil. After the revolution, says Kropotkin,

“ the workers will go away from the city and return to
the country. With the help of machinery which will
enable the weakest among us to support it, they will
introduce into the methods of cultivation a revolution
similar to that introduced into the ideas and conditions
of those who were before but slaves. Here hundreds
of acres will be covered with glass houses, and men and
women will tend with gentle hands the young plants.
Elsewhere hundreds of acres will be cleaned and
broken up by machinery worked by steam, improved
by manures and enriched by various growths. Laugh-
ing troops of workers will in due time cover these fields
with seeds, guided in their work and in their experi-
ments by those who understand agriculture, but all of
them continually animated by the powerful and prac-
tical spirit of a people that has woke up from a long
sleep and sees before it the happiness of all, that
1. Tolstoy. “ What I Believe.”
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lighthouse of humanity shedding its rays afar. And
in two or three months an early harvest will relieve
their most pressing needs, and provide with food a
people who after centuries of silent hope will at last
be able to satisfy its hunger or eat as its appetite
desires.”

What countenance is lent to such forecasts by the
actual course of events? The anarchist foretells the
speedy abolition of the State. But if there is one fact
about modern social progress more evident and indis-
putable than all others, it is the progressive widening
of the area of State regulation and compulsion. The
anarchist, conscious of the increasing difficulties in the
way of the realisation of his ideals as social communi-
ties grow larger, predicts the multiplication of small
communities which are to be free and independent of
one another. But the general trend of social evolution
has been, and is, in the direction of social organisation
on a vast scale. Finally, the anarchist, realising that
the highly complex community, with its elaborate
division of labour, involves increasing restraints upon
each in the alleged interests of all, predicts a new era
in which the separation of mental from bodily labour
will come to an end and poets and scientists will print
their own writings. But the actual course of social
evolution is in the direction of an increasingly elaborate
division of labour as a means to promoting the social
and economic efficiency of each individual. The great
facts of social progress, the stubborn, relentless,
invincible realities of the social trend, are thus in
absolute disaccord with anarchist prophecy. Whether
we regard this disaccord as unfortunate or fortunate,
we cannot ignore it.

The present trend of social evolution, then, sug-
gests that the abolition of political institutions 1is
unlikely to be effected within any measurable period.
As a gospel of reform, anarchy is impracticable. But

1. Quoted, Zenker, “Anarchism,” 152-3.
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the further question whether anarchy would be
desirable, if it were practicable, is still worthy of brief
notice. The argument of Tolstoy would be dismissed
by some critics as irrelevant. “If Christ taught
anarchy, so much the worse for Christ!” A better
answer may be found when we remember that Christ’s
gospel was not designed to solve the problems of social
organisation.

“ He does not give us,” writes Archdeacon Peile,
“rules for dealing directly with the social problems of
to-day. He did not deal directly with the social and
industrial problems of His own time, and seems to
have taken little interest in them.!

“ Christianity,” writes Principal Forsyth, “ has not
a theory of the State. It accepts what it finds to its
hand historically in each age, and it applies to its
development its own ethical standard. It deals, not
with the structure of the polity, with the constitution,
but with the ethics of politics. It works by a principle,
not a programme.” 2

Those who desire to avoid the error of reading into
Christ’s message more than was actually meant would
do well to ponder the oft-quoted words:

“And He saith unto them, Whose is this image
and superscription? They say unto Him, Caesar’s.
Then saith He unto them, render therefore unto
Caesar the things which are Caesar’s; and unto God
the things that are God’s.”

Apart from the fact that Christ does not affect to
deal with the problems of political organisation, it is
at least doubtful whether the commands to which
Tolstoy refers mean more than that a man should love
his enemy. True, they may be regarded as enjoining
both an inward state of feeling and an external mode

1. “ The Reproach of the Gospel,” 103-4.
2 Contemporary Review, July 1910, 82.
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of expression. But before we put such an interpreta-
tion on Christ’s teaching, we must remember that He
conceived Himself as having a message for all ages
and all peoples. A prophet whose ambition soars so
high necessarily ignores that logic of circumstance
which must enter into the calculations of individuals
who have to take account of conditions of time and
place. The disciple who seeks to live by the Christ
law must recognise that the supremely important thing
is to interpret that law in the spirit, rather than to
regard it as a positive prescription for immediate and
literal application. It is at least arguable that, in a
world where the vast majority are still unregenerate,
the injunction to return good for evil is fully and
loyally observed by the individual who, whether he
suffers a wrong without resistance or assists in the
repression of wrong, has cleansed his heart of all
hatred and revenge. So interpreted the Gospel mes-
sage is a stern doctrine, perhaps “ a rapture too severe
for weak mortality ”’; but it is far from being a Gospel
of anarchy.

Two answers, then, have been suggested to
Tolstoy’s interpretation of the Gospel message :—
Christ does not deal with the problems of political
organisation; and the whole character of His message
as one for all ages and peoples necessarily imposes
upon individuals who seek to apply it the obligation
of a broad and liberal interpretation, with a view to
giving such practical form to the spirit as the particular
circumstances of time and place may admit. With
regard to the latter of these answers, note should be
taken of Tolstoy’s own admission that the precept of
non-resistance to evil represents a moral ideal that can
only be actualised under particular conditions. He
denied, not the utility of governments in the past, but
the need of them in the present. He held that
Christ’s teaching had become so far assimilated by the
human spirit that man was inwardly conscious of a
contradiction between Christian doctrine and civic
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institutions; and he regarded the attainment of this
consciousness as a proof that men were ready to pass
from the pagan social order to the Christian or divine
order.

“To every man in our time it must be clear that
true Christianity, the doctrine of humility, forgiveness,
love, is incompatible with the State and its haughtiness,
its deeds of violence, its capital punishments and
wars.” !

What, however, seemed so clear to Tolstoy does
not appear so clear to other people. Most of those
who have given any serious thought to the matter will
agree that, even in our own day, the teaching of Christ
can only be understood aright when it is regarded, not
as presenting a form of polity, but as upholding an
ideal of individual duty; not as a complete compen-
dium, defining the whole code of man’s duties and
admitting of literal application under all conditions of
time and place, but as a broad principle of conduct,
concerned with the spirit of men’s relationships to
others, rather than with the precise form in which that
spirit may find expression.

But if we put on one side, as at least inconclusive,
the argument from the teaching of Christ, our answer
to the question whether anarchy be desirable must
depend upon our view of human character. Human
character, according to most anarchists, is essentially
good, not evil; noble, not ignoble; loyal, not disloyal;
industrious not idle; dominated by love, not by hate.
Such evil attributes as we find in man to-day are
regarded as due supremely to a governmental tyranny
and the institutions which that tyranny has fostered or
created. The individual is good; the State alone is
evil. The real facts appear to be that a State is what
its citizens make it; that a community has as good a
government as it deserves; and that the life of the
individual is a continued struggle between the elements

1. “The Kingdom of God is Within You,” 246-8.
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of good and evil, between loyalty and disloyalty,
industry and indolence, love and hate. Man’s pro-
gress towards a perfect life consists in the gradual
subordination of that which is evil to that which is
good. He is evolved in the course of long ages from
the beast; in the process of that evolution he slowly
acquires self-consciousness and a sense of moral
responsibility ; but in all stages the marks of his humble
origin are as apparent when we regard his moral
character as when we regard his physical frame.
Always and everywhere the struggle between good and
evil continues; always and everywhere the enthusiastic
visionary who imagines that some new reform in human
institutions will eradicate evil and leave the good
triumphant is doomed to tragic disillusionment. When
Egidy proclaims the possibility of a new social paradise
which is to be inaugurated by getting rid of political
institutions, he makes the significant addition: “ Of
course, the ‘old Adam’ must be left outside.” But,
as Zenker retorts, it is not so easy to leave the old
Adam outside.

No, it is not so easy to leave the old Adam outside.
The anarchist does well when he affirms the fact of
human worth; his mistake consists in slurring over the
fact of human frailty. The mistake is a serious one,
because it leads to false conceptions of liberty and of
the best means for its realisation. The maxim of
anarchy is “ Do as thou wilt.” But “ He who is to be
a law unto himself should have a perfect self.” Expe-
rience shows that the maxim of anarchy is dangerous
even in the modified form which wasadvocated by laissez
faire politicians of a past generation. The time may
come when man may be trusted to do as he likes; but,
as Renan pointed out, that ideal is a long way off, and
there could be no surer means of removing it to an
indefinite distance than for the State to withdraw its
controlling influence too soon. If we deal with human
character and needs as we find them, we are driven to
the conclusion that stern discipline is necessary, not
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merely in order to restrain the free action of some in
the interest of the free action of many, but also to
promote the well-being and liberty of the very indi-
viduals whose free action is being restrained.

“A thousand years see the rise and fall of many
generations, yet they are but a short period in the
history of the Race; and on the most flattering estimate
of progress the most we can claim for Humanity in
Science and Morals is that it is emerging from a
troublesome childhood into a somewhat petulant youth.
Discipline may be changed and modified to suit with
growth, but it cannot safely be relaxed. We still need
the help and guidance of external coercion, because
the rules and limitations which seem to hamper free
achievement are really what make any achievement
possible for most of us.” !

Because human government is subject to multitu-
dinous imperfections, the anarchist would abolish all
forms of political control; concluding, as is not
unnatural, that if there were no government there
could be no bad government. Because the existing
system of property is grossly inequitable, he is disposed
to urge its complete abolition; concluding, as is also
not unnatural, that if there were no private property
there could be no such crime as theft. Such methods
of dealing with the complex problems of social life
have the merit of an apparent simplicity; but, if they
were applied consistently, society would soon pass into
the stage reached by the man who sought to give effect
to an ancient injunction about sacrificing “ the offend-
ing member,” only to discover that he would soon have
no member left. A divine discontent with existing ills
is admirable; but not less admirable is a sense of
proportion in the choice of remedies. The anarchist
displays the former virtue in a rare degree; his sense
of proportion is conspicuous by its absence.

If the anarchist scheme of social regeneration is

1. Peile, “ The Reproach of the Gospel,” 130.
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neither practicable nor desirable, how are we to explain
its present influence? Those who would place anar-
chist literature in the archives of criminal research
have their own answer to this question; but I do not
think it is a correct one. The lives of the leaders of
the movement may suggest a misguided philanthropy;
they certainly do not justify the imputation of
criminality. The real explanation of the influence of
anarchist doctrine to-day must be found in the impor-
tant truths underlying that doctrine. An attempt to
state these truths will conclude my prologue.

In the first place, although the anarchist may be
wrong in his remedy for existing social ills, he is
fundamentally right in insisting upon their reality and
gravity. Our wars, our armaments, the character of
our foreign policies, the inequities of our system of
property, and the abiding tragedy of the proletariat—
these are sinister and significant facts. They cannot
be denied; and they are capable of making a powerful
appeal to the popular imagination. They need to be
met by action rather than by argument. Argument
may demonstrate that the remedy of the anarchist
would only aggravate the diseases he seeks to cure;
but the true and effective answer to anarchy must be
found, not in dialectics, but in a persistent policy of
reform. The believer in political institutions should
seek to make them more worthy of popular allegiance.
He should strive for the promotion of international
arbitration as a solution of international difficulties.
He should seek to realise, with Victor Hugo, that
homicide does not become glorious simply because
many are killed instead of one; and that theft does
not become beautiful simply because it attacks the
territory of a people instead of the property of a private
individual. Above all, he should seek to realise the
urgency of the social problem as it confronts us to-day.
Anarchism confronts our sense of citizenship with a
challenge which we should do well to take seriously.
Many who despise the anarchist are beneath rather
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than above him. The anarchist sees great evils, and
seeks to remedy them; his censor is too often the type
of person who is indifferent to social maladies because
he does not happen to suffer by them. Truth to tell,
the enemy to the existing social order is not the
anarchist, but the individual who thinks only of himself
or of his class—the man of wealth to whom personal
comfort and parade are everything and social obliga-
tion nothing, the labourer who preaches a class war,
the elector who will never go to the polls. These are
infinitely more dangerous to the social order than the
anarchist. From the anarchist we have much to learn;
from the man who can think of nothing but vested
interests, or is seeking to promote hatred in our social
relations, or is wholly indifferent to the problems our
statesmen are seeking to solve, we have much to fear.

In the second place, although the anarchist may
be wrong in thinking that men can afford to dispense
with the controlling influence of the State, he is funda-
mentally right in insisting upon the importance of
self-government as an ideal to the realisation of which
the cfforts of the ruling powers should be directed.
Political institutions are necessary as a means to
realising the conditions through which the better self
can become conscious and operative among men; but
this end can only be attained when the institutions are
so framed as to enable and teach men to govern them-
selves. When the anarchist bids us resist all forms of
tyranny, and think for ourselves instead of taking our
rule of life from the State or public opinion, he is
declaring a message of which our generation stands
much in need. The bloody struggles by which
democratic institutions have been gained are past. We
have not fought for those institutions: we have
inherited them ; and we are less conscious of their value
than of their limitations. We see that the possession
of them has not solved all our difhiculties; we may even
be inclined, in a spirit of petulance, to doubt whether
they are worth troubling about. Some look upon
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democracy as a colossal blunder. Others think it no
shame to submit to the tyranny of the many as long as
they escape the tyranny of the few; and they display
a growing disposition to look to the State as an earthly
providence which is to guide and direct them in all their
ways.

In the third place, we might borrow with advantage
something of that faith in man’s responsibility to the
call of the good which, though often associated with
foolish extravagances as it is presented to us by
exponents of anarchy, has formed part of the message
of the world’s greatest teachers. 1f the commands of
Christ cannot be recommended for universal acceptance
in their literal sense, they stand nevertheless for ideas
that have their value for all ages and peoples—for the
patriot not less than for the anarchist; and for the
State in its system of penal discipline not less than for
the private citizen in his daily life. Of the moody,
spasmodic, and unreflecting sentimentalism that con-
dones wrong-doing, we have indeed enough and to
spare. What is lacking 1s a recognition of the immense
possibilities of a policy that shall subordinate punish-
ment to the purpose of reforming the character of the
wrong-doer, and shall not overlook the value of other
means for promoting this purpose—especially the
appeal to higher impulse.

Finally, the services of the doctrine of anarchy are
not limited to the truths to which it gives expression.
Perhaps its supreme service is to be found in its
challenge to traditional assumptions in politics—to
somnolent convictions, or, as Mill would say, “ to the
deep slumber of decided opinion.” Any one who has
faced that challenge fairly, and has sought to balance
its strength and weakness, will approach the study of
the principles of legislation with a new interest and a
wigler outlook. Such, at least, is the belief of the
writer who now submits the results of his own study to
the reader’s consideration.

D
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CHAPTER I

- LEGISLATIVE IDEALISM IN THE NINETEENTH CENTURY.

MobEerN politics divide into two grand problems—the
organisation of the State, and the definition of its
functions. The first problem includes such questions
as the following:—TIs the ideal polity aristocratic or
gE_@BE?LiQ—? How shiould representative legislatures

e constituted? Who should be entitled to vote at
general elections? What is the best method of con-
ducting elections? Within what limits, if at all, should
the Referendum and the Initiative be employed for the
purpose of giving effect to the popular will? Should
the executive be elected for a fixed term, or be imme-
diately dependent upon the will of Parliamentary
majorities ?

The second problem includes such questions as the
following :—What things are best done by the State
and the individual respectively? How far is the State
justified in controlling the actions of the individual
citizen in his own or the general interest? Within what
limits is it wise to allow individuals to work out their
own salvation on their own lines? How far, if at all,
is the State called upon to promote morality and
religion? Should the industrial system of the com-
munity be State-owned, or merely State-regulated?
If the latter, what degree of regulation is desirable?

The history of politics in_the nineteenth century
is the story of an endeavour to provide a provisional
%Tﬁff&?‘o_fy the problems just indicated. The results

of that endeavour can be seen in innumerable statutes
which testify to a legislative activity without parallel
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in the whole range of history. The political institu-
tions of Christendom were transformed; democracy
succeeded to aristocracy; and far-reaching changes
were effected in the laws defining the functions of
government and the liberty of the subject. A move-
ment so remarkable suggests a question of more than
speculative interest. Can we discover in the legisla-
tion of the nineteenth century the predominating
influence of any one ideal> — .

"I believe that, so far as British politics are con-
cerned, the question _can be answered in the affirmative.

This statement i1s advanced subject to three explana-
tions. In the first place, the ideal is unconscious,
rather than conSCious. It is something whose nature
is being slowly realised, something that finds expres-
sion in action long before it has been formulated in
speech. It is

“specially characteristic of our English habit in
politics,” writes Mr. J, H. B. Masterman, “that we
first do things and then start theories to account for
our doing them. No great revolution in England has
ever been started by political philosophers; but political
philosophers have always been found to justify revolu-
tions already made.”!

This, of course, must not be taken too literally. If
so taken, it does less than justice either to the multitude
or to the political philosopher. The British constitu-
tion_has not been built “ as bees construct honeycomb
without undergoing the degradation of knowing what
they are about”” Nor, again, have political philoso-
phers been without influence upon the course of events.
The theoretical justification of the Puritan Revolution,
for example, is to be found in the works of_Locke ; but
Locke was not without predecessors who exercised a
very important influence upon the movement which he
defended. At the same time, thg most important work
of political philosophers in England has undoubtedly

. “ Parliament and the People,” 8.
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been, not to originate ideas, but to interpret them; to
make explicit what was already implicit in the popular
consciousness; to formulate in an ordered system of
faith the vague and often conflicting expressions of
popular aspiration. Certainly, in the politics of the
nineteenth century, the originality of successive genera-
tions of thinkers is often imaginary—the result of
taking the opinion and conduct of a preceding
generation at their surface value. If we would realise
the nature of the deeper purposes of the national life,
we must look beyond conduct, and beyond popular
professions or party creeds, to that innermost spirit
which conduct, professions, ‘and creeds only serve to
reveal. When I assert the dominating influence of a
single ideal in the politics of the nineteenth century, I
mean that a real unity of development underlies the
political and legal change of the period; and that we
have to deal, not, as one eminent writer suggests, with
successive and unrelated currents of opinion, but with
a single movement, in the course of which there has
been a progressive realisation of the nature of the goal
towards which the national life is slowly travelling.

In the _second place, all national ideals operate in a
medium of social and economic necessities. As these
necessities vary in character, loyalty to a traditional
ideal assumes new forms. In asserting a continuity of
development in the legislative idealism of the nine-
teenth century, I do not mean to deny that special
aspects of the national ideal have been brought into
prominence in successive generations by the conditions
of the time. The pressure of some immediate neces-
sxty, a sc1ent1ﬁc\d”scovcry, a war, a famme, or the
exigencies of party politics, have served to give some
new direction to_the current of the nation’s thought.
Only a careful analysis can determine whether the new
direction thus given involves a departure from ancient

ideals, or is merel empt to realise a traditional
aspiration nditions. If, as I believe to
e the case, the latter is the truer explanation 1 of the
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course of events in the nineteenth century, it should be
possible to trace an essential unity of development
where contemporary generations or parties saw nothing
but conflict.

In the thi a political ideal, whether it be
conscious and reflective, or merely something where
nature is being slowly realised, will never be interpreted
and applied by fallible human nature with logical
consistency. It is not, like a generalisation of Natural
History, subject to the limitation that it must harmonise
with a// the facts. It may be real and potent although
particular legislative Acts are inconsistent with it. Its
value for the historian depends, not upon its being a
composite photograph, but upon its serving as a clue
to the general course of legislation.

Broadly speaking, the legislation of the nineteenth

century may be divided into three grou%s of statutes
according as the immediate purpose ol the legislature

has been to establish democratic institutions, to secure

to the citizen an immunity from undue State interfer-
efice, or to extend the sphere of social control and
ifidividual responsibility.—These purposes are to some
exfént concurrent; but they acquire their maximum
influence in the order indicated. The object of the
present chapter is to show that each of these purposes
1s no more than a special phase of a general movement
towards liberty--that liberty 1s sought at one time in a
form of polity, at another time in an emancipation from
the fetters of an archaic regulation, and at yet another
time in an extension of the forms of governmental
control. Whether this can be done without a distortion
of historical facts can only be determined after a review
of the general course of legislation.

I..—PorurLar GOVERNMENT.

The outstanding feature of politics in the earlier
part of the nineteenth century is the attempt to re-
model the structure of the State. In ostensible form,
the national ideal is the democratic constitution. If,
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however, we ask why the democratic constitution
appeared so desirable, it is not easy to find a simple
and definite answer. In part, the attractive power of
democracy consisted in its promise of securing a more
widely diffused material well-being. But there was
undoubtedly present a belief that Self- -government in
itself, apart from any material gains it might bring, was
a thmg worth striving for. That the citizen should
have a share in the control of the national destinies, a
voice in determining the laws by which he was governed
and the taxes towards which he contributed—this desire
was present in varying degrees in different classes and
individuals, and constituted the more distinctive aspect
of democratic idealism. To say so much is to say that
the democratic ideal was essentially an ideal of liberty.
The student of the history of the period is impressed
by the abounding confidence in the efhcacy of consti-
tutional machinery. Democracy was not only a theory
o_f_éﬁmt' to many it was almost the last word to be
said about hiberty. James Mill

" fclt wrote John Stuart Mill in his Autobxography,

“as if all would be gained, if the whole population
were taught to read, if all sorts of opinions were
allowed to be addressed to them by word and in writing,
and if by means of the suffrage they could nominate a
legislature to give effect to the opinions they adopted.”*

QLY A A
Wl.—LZarssez Farge | -~ 7 7

Whatever may have been the hopes of tHose
individuals and classes through whose co-operation
democratic institutions were established, the identifica-
tion of the liberty of the subject with free political
institutions could only be provisional. Such an identi-
fication mistakes one aspect of liberty for the whole.
Many writers have even contended, as John Wesley
contended, that democracy is the foe to liberty. In

1. “Autoblogru;;hy " 106-7. Quoted chey. 'Law and Opinion in
England,” 161.
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reality, while a completely free people must be self-
governed, the valuc of democratic institutions at any
particular stage in the history of a nation, will depend
upon the conditions then prevailing. The larger the
State, and- the more complicated its structure, the
greater will be the demand on the character of the
electorate. Whether a people will be more free under
a democracy than under an aristocracy must depend
upon the use the democracy makes of its power. In a
word, a theory of liberty should throw light upon the
functions as well as upon the structure of government.
The recognition of this fact in nineteenth-century
politics led to the gradual popularisation and ultimate
triumph of a theory of liberty which had long been in
the field, and which now came to be associated with the
names of eminent thinkers and statesmen, and to
exercisc an increasing influence over the course of
legislation. Its nature may seem at first sight to
illustrate the irony of things. To an unbounded
confidence in the blessings of popular government
there succeeded a theory of liberty as implying the
minimum of government of any kind. This, however,
would be a superficial account of a movement whose
great exponents, conspicuously Bentham and John
Stuart Mill, were also ardent defenders of democratic
institutions. The real significance of the movement
can only be ascertained after an examination of the
meaning and historical origins of the doctrine Qf laissez
faire. This doctrine constituted the form in which the
thcory of liberty under immediate examination became
a practical force in the politics of the time.

The doctrine received an express sanction in a
Report of a Sclect Committee_of the House of Com-
mons in 1811. The Report condemns, in emphatic
terms, any “interference of the legislature with the
freedom of trade, or with the perfect liberty of every
individual to dispose of his time and his labour in the
way and on the terms which he deems most conducive
to his own interest.” A later economist has defined
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the doctrine as the policy of allowing people to n)_gmage
their own affairs in_their own way, so long as they do
not cause mischief to others without the consent of
those others.! Superficially, this definition may seem
undistinguishable from anarchy; but political institu-
tions are assumed, and their authority is unquestioned,
although the doctrine purports to express the just scope
of that authority. In brief, the doctrine implied
certain views both as to the end of government and as
to the means by which that end was to be gained. The
end was to secure the free play of individual interests;
the working out by the citizen of his own destiny on his
own lines. The means were the'reduction of State
interference to™a minimum,¥he avoidance of pater-
nalism, the removal of restrictions on freedom of
thought and speech, %he clearing away of feudal
wreckage—in a word, the progressive substitution of
self-help for State aid and State control. I think it
was Montaigne who said “ Laissons faire un pen la
Nature” The injunction aptly expresses the germ of
the ideas that underlay the doctrine of laissez faire.
The upholders of that doctrine had a not altogether
unwholesome scepticism as to the powers of the human
intelligence in directing or controlling the course of
social development.

The historical origins of the doctrine have been
variously stated. To some it has seemed the result of
fundamental traits of the national character. To
others, it has seemed a legacy bequeathed to politics
by the philosophic individualism of the eighteenth
century. To others, again, it has seemed a product
of economic conditions. In reality, facts and opinion
were acting and re-acting upon one another; now one,
now the other, being the propelling force. Both facts
and opinion were complex. In the complete scheme
of causes we must find a place for national tempera-
ment, industrial change, economic theory, philosophic
thought, democratic ideas, and the theory of biological
evolution.

1. Sidgwick, “ Elements of Politics,” 2nd ed., 137 note.
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The national temperament, though a very impor-
tant factor, calls for little comment. It is sufficient to
say that, at any rate in contrast with Romance nations,
the English character offered a soil that was singularly
adapted to the growth of individualistic politics. A
factor of more immediate significance was the indus-
trial change which accompanied the progress of
mechanical invention. England was the first country
to profit by the new conditions, and the first to recognise
the resulting need for an alteration in legislative policy.
Partly as a result of freeing her industry from the
shackles of archaic regulation, she was enabled to
out-distance foreign rivals. The wisdom of a policy
of governmental non-interference seemed to be finally
demonstrated by the unprecedented development of
national wealth and industry that succeeded the repeal
of the Corn Laws. Political economists, following in
the wake of Adam Smith, supported that policy by the
logic of the schools. In reversal of traditional ideas
as to the end of political society—ideas that centred
round questions of foreign policy, diplomatic interven-
tions, balance of power, democratic institutions, etc.,
and only recognised national prosperity as a means of
promoting national power—they proclaimed that the
increase of the national wealth was the first condition
of the nation’s good, and should be the foremost object
of its policy. They were, however, so far under the
influence of individualistic theories about the nature
of political society as to identify the national wealth
with the aggregate sum of the wealth of private
individuals.  Bagehot declared that every treatise on
political economy which he had read in his youth began
with the supposition that two men were cast on an
uninhabited island. As a result of the combination
of such views as to the purposes of government and
the nature of society, economists maintained that the
policy of allowing individuals to have free play in the
pursuit of gain was the best means both of increasing
the aggregate sum of wealth and of promoting the
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national happiness. Democratic ideas, for some time
at least, were in accord with the attack upon State
interference—a result that may be attributed to the
character of the statute book. '

“ It might perhaps be expected,” writes a modern
economist, “ that we could learn a good deal about
labour legislation from the English statute book, which
now covers in almost unbroken continuity an interval
of 650 years. There is no want of such legislation
in that great book; in fact there is over-abundance,
and we may learn something from the failure and
futility of much that has been enacted by English
Parliaments. But the great lesson which we learn, and
it is an impressive one, is that legislation with regard
to labour has almost always been class-legislation. It
is the effort of some dominant body to keep down a
lower class, which had begun to show inconvenient
aspirations.” !

Finally, the bias derived from the national tempera-
ment, the need arising from the changed conditions of
industry, the individualistic theory of economists and
philosophers, and the aspirations of democratic
reformers—all received a new and powerful ally in
the Darwinian theory of natural selection. That
theory, by demonstrating how the free and unfettered
struggle between individuals in the past had contri-
buted to the development of the species, gave to the
prevailing doctrine a new authority and an ethical
justification.

Thus the stream of intellectual tendency, which
had its immediate source in industrial change, received
at various stages in its course tributary streams which
served to increase its volume and force. The resulting
influence upon legislation was most marked in the
earlier decades of the nineteenth century. The
greater fluidity of capital was assured by various
Companies’ Acts and the repeal of usury laws. Manu-

1. Jevons, “ The State in Relation to Labour,” 34-5,
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facturers were gradually liberated from various restric-
tions, which, though originally designed to secure a
certain standard of quality in the goods manufactured,
had come to be regarded as vexatious. The repeal of
the Statute of Apprentices in 1814 and of the Com-
bination laws in 1824-25 inaugurated a new era of
freedom for the workers. Acts were passed for
promoting freedom of discussion and religious liberty.
Lastly, under the guiding genius of Bentham, a long
series of acts was passed which abolished many of the
costly anomalies which had hitherto degraded or
impeded the administration of justice.

I1I.—StaTE CONTROL.

The progress of events soon demonstrated that
laissez fatre, however plausible as a theory of liberty,
was not a way of national salvation. The doctrine had
taught, ixler alia, that national industry should be free
from State_control. But the factory movement, which
at first_supported, ultimately refuted, this conclusion.
Under the industrial organisation inherited by the
eighteenth century from the past, the master had lived
in a quasi-family relation with apprentices. These
apprentices were masters in the making. Scientific
and mechanical advance in the later eighteenth century
and throughout the nineteenth century, gradually
substituted the factory for the home as the industrial
milien. The conditions that made the factory possible
made home industry unprofitable. In the earlier stages
of the movement, the thought of statesmen had been
directed to the work of abolishing the archaic system
of regulation. As the movement developed, experi-
ence demonstrated that modern _no less than feudal
industry réquired its system of State regulation. The
factory meant costly machinery, and therefore large
capital. If the capital could have been provided by
the workers themselves, the result would have been the
establishment of co-operative industry. But before
the beginnings of the factory movement, the tendency
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towards the concentration of wealth in the hands of a
few had been so marked that the acquisition of the
instruments of production by a “ capitalistic class >’ was
inevitable. The worker suffered in_two ways: the
intimate relation Beiﬁelc;n master and apprentice was
destroyed, and the worker was no longer a master in
t/_e_m‘ﬁ”zlyk—iﬁg, Asa consequ'eh—é'é,—iTBeTc’é%l?ﬁi‘ncreasingly
difficult to discover in the national industry that com-
petition between free and equal individuals at which
the policy of laissez faire had professed to aim. The
man with capital was master of the situation; the
workers were held in the grip of economic circum-
stance. As early as 1820, Sir Walter Scott wrote :—

“ The manufacturers are transferred to great towns,
where 2 man may assemble five hundred workmen one
week and dismiss them next, without having any
further connection with them than to receive a week’s
work for a week’s wages, nor any further solicitude
about their future fate than if they were so many old
shuttles.” !

The antagonism between the interests of the
manufacturers and the interests both of the workers
and oI the general community became more and more
acute. The manufacturers pursued immediate gain,
although that gain might be won by methods that
inflicted immediate misery upon the workers, exhausted
the national vigour, and wasted the national resources.
It wasto the inferest of the manufacturer, for example,
that he should be free to overwork and underpay his
workpeople, to increase the hours of work, to employ
women who ought to be engrossed in the care of the
home, to employ children without regard to their
preparation for earning a livelihood in the future, and
to ignore laws of sanitation that were essential to the
comfort and health of the worker. Later critics of
laissez faire have pointed out that the conditions

1. “ Familiar Letters,” vol. ii., letter to Morritt, 19th May, 1820.
Quoted, Dicey, “ Law and Opinion in England,” 120.
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prevailing in the factories before Lord Shaftesbury’s
legislation were fatal to the efficiency of labour, and
were therefore prejudicial in the long run to the real
interest of the manufacturers as a class. While the
justice of this criticism will not be called in question
to-day, there is little evidence of its recognition in the
records of the period.

Theoretically the evils to which I have just referred
might have been palliated, if not prevented, either by
eff%ﬁ'\%ﬁ combination among the workers, or by the
controlling inHuence of public opinion as expressed
through philanthropic societies.  But experience
proved that such means were hopelessly inadequate.
In proportion as the factory system developed, the
freedom that the laissez faire politician had extolled
was seen to involve for great masses of the community
little more than a freedom to perish. “ Every man
for himself and the devil take the hindmost!”—a
phrase happily paraphrased by Dickens: “ Every man
for himself and God for us all, as the elephant said
when he danced among the chickens.” Coleridge,
stung to vehement rhetoric by the sacrifice of human
life in the lead manufactories, struck a sterner note.
“ Free labour,” he exclaimed, ‘“means soul murder
and infanticide on the part of the rich, and self-
slaughter on that of the poor.” Mr. Sidney Webb has
thus described the white slavery of the period :—

“ Women working half-naked in the coal mines;
young children dragging trucks all day in the foul
atmosphere of the underground galleries; infants
bound to the loom for fifteen hours in the heated air
of the cotton mill, and kept awake only by the over-
looker’s lash; hours of labour for all, young and old,
limited only by the utmost capabilities of physical
endurance; complete absence of the sanitary provi-
sions necessary to a rapidly growing population; these
and other nameless iniquities will be found recorded as
the results of freedom of contract and complete laissez
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faize in the impartial pages of successive blue-books.

e

The existence of conditions so appalling might
seem a sufficient refutation of the laissez faire doctrine;
but that doctrine was deeply rooted in national thought
It had been suggested by necessities which, if transient,
were none the less real; it had been associated with the
names of eminent thinkers, economists, scientists, and
democratic reformers; and its application had largely
contributed to the industrial triumph of England over
continental rivals. There ensued a period of conflict.
Evidence of the conflict can be seen in the progress
both of political thought and of legislative action. In
thought, it is sufficient to refer to the names of John
Stuart Mill and Harriet Martineau. The former, in
his essay “On Liberty,” had said: “ Mankind are
greater gainers by suffering each other to live as seems
good to themselves than by compelling each to live as
seems good to the rest.”' The same author, in the
“Autobiography ” written many years after, spoke of
himself as looking forward to a time

“when the rule that they who do not work shall not
eat will be applied not to paupers only, but impartially
to all; and when the division of the produce of labour,
instead of depending, in so great a degree as it now
does, on the accident of birth will be made by concert
on an acknowledged principle of justice.” 2

Similarly, Harriet Martineau, ‘ expositor and
prophetess of the sternest Benthamism,” declared in
her “ History of the Thirty Years’ Peace”:

“No man with a head and a heart can suppose
that any considerable class of a nation will submit for
ever to toil incessantly for bare necessaries—without
comfort, ease, or luxury, now—without prospect for

1. Introduction to essay “ Oa Liberty.”
2. Quoted, Dicey, “ Law and Opinion in England,” 427
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their children, and without a hope for their own old
age. A social idea or system which compels such a
state of things as this, must be, in so far, worn out. In
ours, it is clear that some renovation is wanted, and

must be found.” !

The “ History of the Thirty Years’ Peace” was
published in 1849. The extract just quoted stands in
strange contrast with the attitude which the writer had
adopted in 1833 with regard to_proposals to regulate
the—conditions of child Iabour. Such regulation she
had opposed on the ground of its conflict with the
immutable laws of political economy !

The struggle between traditional policy and
national needs was further illustrated by the contro-
versy that raged round the Factory Laws. When
Lord Shaftesbury endeavoured to redeem men, women
and children from the degradations of the factory and
the mine, he found himself in open conflict with the
Liberal statesmen of his time.

‘“ Bright,” he wrote in his diary, “ was ever my most
malignant opponent. Cobden, though bitterly hostile,
was better than Bright. He abstained from opposition
on the Collieries Bill, and gave positive support on the
Calico Print-Works Bill. Gladstone is on a level with
the rest; he gave no support to the Ten Hours’ Bill;
he voted with Sir R. Peel to rescind the famous
division in favour of it. He was the only member who
endeavoured to delay the Bill which delivered women
and children from mines and pits; and never did he
say a word on behalf of the factory children until,
when defending slavery in the West Indies, he taunted
Buxton with indifference to the slavery in England.” ®

The earlier attitude of Bright and Gladstone to
the philanthropic reforms of Lord Shaftesbury might
well seem incredible to modern readers. Yet the

1. Quoted, Dicey, “ Law and Opinion in England,” 415-6.
2. Quoted, Dicey, “ Law and Opinion in England,” 234.
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explanation is simple. The Liberal statesmen looked
behind them rather than around them. They saw that
a policy of laissez faire in relation to industry had
served useful purposes in the past; but they did not
see that the validity of that doctrine was being
destroyed by the very economic movement that had
been responsible, in a large measure, for its general
acceptance. We might search the pages of history
without finding a more striking illustration of the
power of an inadequate theory to turn men of genius
and rectitude from the path of justice. Happily,
Lord Shaftesbury and the policy of State intervention
triumphed over Liberal statesmen and the doctrine of
laissez faire. The demand for State intervention
grew ever stronger. If we look at the legislation of
the later part of the nineteenth century we find its
general character typified in Workmen’s Compensa-
tion Acts, Acts restricting the labour of women in
factories, Acts for ensuring the education of the
masses, Public Health Acts, and Acts for the Housing
of the Working Classes.

I now turn to consider the significance of the
rejection of industrial leissez faire in relation to the
legislative ideals of the period. Undoubtedly, the
rejection involved the necessity for a fresh interpreta-
tion of the deémocratic spirif. From very ancient times

men had argued that Tiberty, in the sense of immunity
from legislative tyranny, was the goal of democracy.
Freedom, said the great Hellenic philosopher, is at
once the peril and chiefest glory of the democratic
State. Even

““ the horses and asses have a way of marching along
with all the rights and dignities of freemen; and they
will run at anybody whom they meet in the street if
he does not leave the road clear for them: and all
things are just ready to burst with liberty.” !

But experience has demonstrated that freedom, as

1. “ Republic,” viii. 563, in Jowett’s translation.
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here interpreted, is neither the glory nor the peril of
modern democracy. If anywhere, one would have
looked to England for a realisation of the Platonic
prophecy. The Englishman is by nature an indi-
vidualist; his reserve, his sense of self-completeness,
and his exceeding anxiety to do as he pleases give
distinction to his character. Yet even in England,
as we have seen, the Platonic prophecy has been
completely falsified. The demand for authoritative
regulation has increased with each decade. If we
except a few philosophers who arc out of touch with
social tendencies, and the individuals in whom the
prejudices of self-interest beget an economic and
political “liberalism,” the whole tendency of modern
teeling is towards the conviction that the liberty praised
by our forefathers has done its chief work. Men no
longer hope for salvation through “the free play of
individual interests,” and * freedom of contract”
between employer and employcc. They have less
fear of being tyrannised over by their rulers than of
being exploited by the plutocrat; and they are apt to
identify the causec of liberty with a policy of social
injustice. I am not immediately concerned to defend
such views. I simply note them as deserving to be
considered by every one who would understand the
nature of the ideal towards which democracies are
tending as they work out their destiny, not in Utopia,
but on earth; not in times simple and stationary, but
in times complex and progressive; not untrammelled
and unperplexed, but encumbered by the changing
problems and difficultics of modern civilised life.

It is one thing to admit that the prophets of the
past have tailed to give an enduring interpretation of
thie democratic spirit: it is quité another to assert the
existeiice of a radical change in that spirit as it is
expressed in the legislation of the nineteenth century.
Such an assertion, however, would be in accord with
the opinions of some of the most eminent writers of
our time.
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“ Liberty,” wrote Seeley, ‘s the spirit by, and the
principles according to, which governmeént is resisted
. . . . Liberty is primarily the absence of restraint or
the opposite of government; but in a secondary sense,
which is also convenient, it is the absence of excessive
restraint or the opposite of over government.”!

b

Lecky, in his “ Democracy and Liberty,” endeavoured
to demonstrate the logical opposition between liberty
and the growing enthusiasm for authoritative regula-
tion. Herbert Spencer, referring to the increased
taxation that has been a corollary of increased State
activity, declared:

* The implied address accompanying every additional
exaction 1s—° Hitherto you have been free to spend
this portion of your earnings in any way which pleased
you; hereafter you shall not be free so to spend it,
but we will spend it for the general benefit” Thus,
either directly or indirectly, and in most cases both at
once, the citizen is at each further stage in the growth
of this compulsory legislation deprived of some liberty

5

which he previously had.” ?

Dicey, in his work on “ Law and Opimon in England ”
writes :

“In accordance with the profound Spanish proverb,
‘ The more there is of the more—the less there is of
the less,” the greater the intervention of the Govern-
ment, the less becomes the freedom of each individual
citizen.” 3

Notwithstanding the eminence of the writers just
quoted and the plausibility of the opinions to which
they have given expression, the more advanced thought
of our time tends to take another, and as it seems to
me a truer, view of the course of events. Democratic

1. “ Introduction to Political Science,” 120.

2. “The Man versus the State,” 13.
3. “Law and Opinion in England,” 309.
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institutions and the legislative theory of laissez faire
Certainly involve theories about liberty. But these
theories cannot be regarded, either singly or in com-
bination, as final. They bring into clear relief, and
indeed attach an exaggerated emphasis to, certain
means essential to liberty. It is conceivable, however,
that the extension of the sphere of State action in the
later part of the nineteenth century was no more than
a recognition of the need to adopt further means to the
same end. Liberal statesmen of a past generation,
and even some eminent thinkers of our own time, have
failed to recognise that the real test of liberty is to be
found, less in the form of govcrnment or in the number
of the laws that control the action of the citizen, than
in the extent to which government and the law enable
men_to develop inherent potentialities for good.
Seeley was right when he affirmed that over-govern-
ment and excessive regulation are hostile to freedom;
but he does less than justice to the fact that under-
government or inadequate regulation may also be
hostile to freedom. They may permit individuals or
classes to take advantage of existing law in such a way
as to exploit the many. Seeley makes capital out of
Shelley’s affirmation that a man who is starving is not
free. But the worker whose whole energies are spent
in keeping the wolf from the door is in a true and deep
sense a bondsman. The position of Lecky is equally
open to attack. The “growing enthusiasm for authori-
tative regulation ” proves nothing one way or the other
as to the relation of the popular mind toward liberty.
We must examine the precise forms in which the
enthusiasm in question finds expression. Regulation
may cramp human activities, or it may be the means
of their emancipation. Herbert Spencer’s dictum is
manifestly absurd. A man who joins a golf club
sacrifices his freedom Y6 Spend his subscription in other
ways.  In returm, tie secures a freedom to_enjoy him-
self in ways which thésolated millionaire might envy.
The taxes which the citizen pays are 2 form of sub-
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scription for which he receives in return new opportu-
nities for self-expression. Doubtless, taxes may be
exorbitant or unjust; but that is not in question. My
point is that the mere fact that a tax is imposed does
not of itself necessarily limit the self-development of
the taxpayer. Dicey’s application of the Spanish
proverb suggests the naive view that liberty is a sub-
stance from which every diminution means a net loss.
It sounds curiously malapropos in an age when the
inapplicability of mechanical analogies in social life
is so generally recognised.

Broadly speaking, as society grows larger, as the
economic structure becomes more complex, and as the
possibilities of collective human action increase, the
more elaborate must be the system of legal regulation
if the liberty of the individual is not to be endangered.
If it were true that the liberty of each individual was
in inverse proportion to the amount of State regulation,
the savage would be freer than the modern citizen.
Further, the question whether any particular law
involving a restriction upon the individual’s desire to
do as he likes is in derogation of his liberty cannot be
answered merely by reference to the fact that a restric-
tion is involved. It is only through the existence of
such restriction that he has any liberty at all beyond
“the desolate freedom of the wild ass.” To determine
whether a law of the State is really in derogation of
liberty we must consider that law in its relation to the
social and industrial conditions of the time. At one
stage in English history the liberty of the subject came
to be specially associated with the idea of protection
from baronial tyranny. In the seventeenth, eighteenth
and early nineteenth centuries, it came to be associated
with the idea of protection from the government. In
the later nineteenth century, the achievements of
industrial progress gave a new direction to the demand
for freedom. When the fear of governmental auto-
cracy was succeeded by the fear of an cconomic
plutocracy, men once again invoked the State to action.
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The way was thus prepared for a completer theory of
liberty. = ““ Political liberty,” said John Austin, “is
fostered by that very restraint from which the devotees
of the idol liberty are so fearfully and blindly averse.”
The ncgative aspect of liberty as immunity from
governmental interference has its roots in the positive
element of governmental regulation. That thinkers
of our own day, who would be the first to admit that
the regulation of the feudal lord by government was a
phase of liberty, should maintain that the regulation
of the modern capitalist by government implies a
necessary departure from liberty, must surely be
regarded as a curious cxample of the limitations of the
human intellect. The mistake of such thinkers is to
confuse liberty in its concrete and abstract senses.
“TIs not the liberty to do mischief, liberty? ” queries
Bentham. “All laws creative of liberty are abrogative
of liberty.” * It would have been more rational to say
that liberty is only possible through the diminution of
liberties.

The relation of State regulation to liberty may be.
illustrated by four propositions._ In_the first place,
such” regulation may impose restrictions upon  €ach
citizen in the interests of the liberty of all citizens.
The cgyminal code is an illustration. Men are not less
free but morc free because murder and robbery are
prohibited. What they lose of the power of free self-
determination in one way is more than made up by
increased power of self-determination in other ways.
Many laws for the promotion of public health rest on
the same ground. The purveyor of microbes may be
more hostile to freedom than the burglar. True, the
burglar commits an intentional wrong, whereas the
infected citizen injures through negligence; but both
are a menace to the free self-development of the
citizens in general.

In the second place, State regulation may impose

1. Jethro Brown, “ The Austinian Theory of Law,” 177.
2. “ Works,” ii. 503-4.
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restrictions on the actions of the few in order to pro-
mote the liberty of the many. Grant Allen has told a
story of some Martian citizens who had inaugirated
a Liberty and Property Defence League. A delegate
from London, invited for the purpose of assisting their
deliberations, was amazed to find that the liberty which
the Martian society sought to defend was the liberty of
every member of the red-haired caste to consume in
cach year a dozen of the black-haired majority. We
are entitled to assume that the delegate in question
had little acquaintance with European history.

“ What the Polish Lords called liberty,” exclaimed
Lord Acton, “ was the right of each of them to veto
the acts of the Diet, and to persccute the peasants on
his cstates.”

What the opponents of factory legislation called
liberty was the privilegc of the manufacturer to exploit
his workpeople.. To-day, it is no longer necessary to
é?gg-ﬁé"tﬁ—eﬁ the factory legislation increased the freedom
of the community. In improving the conditions of
labour, it improved the health of the worker; in
controlling the employment of children, it helped
to protect the youth of the nation; in controlling
the employment of women, it tended to safeguard
the home; in restricting the hours of labour, it pro-
vided new opportunities for culture, recreation or
indualgence. In a word, restraints were imposed
upon the manufacturers s a means to the promotion
of conditions cssential to the free self-development of
the working population. The Alkali Act of 1874, in
{imiting the amount of muriatic acid emitted from the
chimneys of alkali works, imposed on manufacturers
restrictions that were found to be not hostile to the
manufacturing interests, while at the same time they
saved the country immediately surrounding such works
from devastation.

In the third place, State regulation may impose
resfrictions on the many in the interests of the liberty
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of the few. Some writers go so far as to declare that

the rcmrum_(ilhuh@.Qf minorities is the true
test of liberty. We can admit, without assenting to
this view, that laws protecting unpopular sects, or
controlling the action of subordinate social groups in
such a way as to protect the minority from the majority
ought not to be regarded as necessarily hostile to
liberty.

Finally, the liberty of an individual may be pro-
mofed by restrictions that the State imposes upon him
in his own interests. In a later chapter, I shall refer -
to the abuse of this proposition. At present, I wish
to illustrate the truth of the expressive paradox of
Rousseau that a man may be forced to be free. In a
humble sphere, the municipal legislation of our time
affords some familiar examples. A by-law prescribes
a penalty for boarding a tram which is already full.
A would-be passenger, compelled to wait in the rain
until the next car passes, may be tempted to complain
that his liberty is thereby infringed. If, however, he
will employ the interval in profitable reflection, he may
learn to take a saner view. While the by-law prevents
him from riding in onec car, it ensures that he shall be
free from being sat upon in the next car, and possibly
from being deposited in the mud as the result of a
breakdown. More important still, the by-law serves to
protect him from being exploited in the interests of a
tramway company that would like to run one car where
it ought to run two. We have all heard of the
suburban strap-hangers of New York; and we do not
envy their freedom to pass a not inconsiderable portion
of their lives in clinging to a strap.

Municipal by-laws of the kind just considered
illustrate my first proposition as well as my fourth, for
one of their motives may be a regard to the interests
of the general public. A more distinctive application

1. The passage in the text was adversely criticised by Mr. E. V. Abbot
in his review of the first edition of this work, v. 12, “ Columbia Law
Review,” 478 et seq. My rejoinder appears in 12, “ Columbia Law
Review,” 613 et seq.

\
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of the principle_of forcing a man to be free may be
found where 1 the citizen has beco e-
lessly enfeebled by vicious habits. A dipsomaniac is
WX_Wm than out of it. Self-discipline is
better than discipline by an external authority; but the
latter, if Wisély exercised, may under particular circum-
stances promote the former. When it does so, it
makes man more free, not less so. When opponents
of certain temperance legislation declared they would

rather see England frce than England sober, they
begged the question at issue.

“ We ask the citizens of England,” retorted T. H.
Green, “to limit, or even altogether to give up, the
not very precious liberty of buying and selling alcohol,
in order that they may become more free to exercise
the faculties, and improve the talents, which God has
given them.”!

A less controversial illustration may be found in
the control of the unemployable. While it may be
pleasant to live in idleness, I incline to the opinion
that the stern discipline of the * work-shy,” though it
may restrict his power to do as he likes, is calculated
to make a freer man of him. In these and a multitude
of like cases, we can see exemplified the truth of the
paradox that men may be forced to be free. “ The
convicts in the galleys at Geneva,” said Rousseau,
“have liberty stamped upon their chains.”” * The
fetters of the bad self,” comments Bosanquet, “are
the symbols of freedom.”

My discussion ~f the various ways in which State
regulation may promote the liberty of the citizen has
been parenthetic. I wished to show that the rejection
of a legislative policv of laissez faire is not inconsistent
with an ideal of liberty, but should rather be considered
as a transition to a more adequate understanding both
of the nature of liberty and of the means of its realisa-

1. “ Works,” iii. 386.
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tion. I shall now indicate briefly the more important
differences involved in this transition.

1. The conflict of law and liberty is seen to be
accidental, not essential. It may arise when the
machinery of government has been captured by a class,
or when social and economic conditions have outgrown
the traditional system of State regulation. In either
case, liberty presents a positive as well as a negative
aspect, although the negative aspect may at first be
more apparent. If old laws have to be repealed, new
laws have also to be enacted. Hence, in a truly
progressive society, law and liberty grow together.

2. Liberty is catholic. It seeks freedom, not for
some men only, but for a// men. The supreme
achievement of our time is to be found in the emphasis
now laid upon the frecdom that is another’s, as distinct
from the freedom that is one’s own. While laissez
faire proclaimed an era of cqual freedom for all men,
it failed to recognise that such freedom was impossible
under economic conditions that made for the perpetua-
tion of a proletariate. In the later ideal, the State is
charged with the sacred responsibility of ensuring
conditions that will enable every citizen to prove his
manhood.

“The law of God,” wrote Mazzini, “ has not two
weights and two measures: Christ came for all: He
spoke to all: He died for all. . . . We cannot wish
the brow that is raised to Heaven to fall prostrate in
the dust before any created being : the soul that should
aspire to Heaven, to rot in ignorance of its rights, its
powers, and its noble origin, while on earth. . . . We
protest, then, against all inequality, against all oppres-
sion, wheresoever it is practised. . . . This forms the
essence of what men have agreed to call the Democratic
movement : and if anything ever profoundly surprised
me, it is that so many persons have hitherto been blind
to the eminently religious character of that movement,
which is sooner or later destined to be recognised.” !

1. Mazzini, “ Thoughts upon Democracy in Europe.”
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3. The liberty that the legislation of our day seeks
to promote is less the power to do as one likes than the
power to do as one ought. This does not mean that
the State is justified in prohibiting all conduct that is
morally wrong—a view which is sometimes urged, and
to which I shall refer in a later chapter. But it does
involve a wide departure from laissez faire. It agrees
with laissez faire in defining freedom in terms of self-
realisation; but 1t implies a distinctive view of the
nature of the self to be realised. The true self, it
holds, is not the momentary wayward self, the creature
of wanton impulse, but the self Shakespeare had in
mind when he wrote :

“. . .. To thine own self be true;

And it must follow, as the night the day,
Thou canst not then be false to any man,”

<

“The nature of a thing,” said Aristotle, ““1s what
it will be when its growth 1s complete.” And again:
“ The State was formed that men might live ; but exists
that they may live nobly.”

Huxley expressed, not merely a pcrsonal inclination
but a nascent national ideal, when he said : “ The only
freedom I care about is freedom to do right”” The
ideal implies a qualitative as distinct from a purely
quantit