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PREFACE

SWITZERLAND continues to be a perennial source
of attraction. More than ever, travellers seek its
mountains for scenery and recreation. The most
inaccessible peaks of other days are now scaled
by cable roads, and the remotest cafions have
become the sporting grounds of the nations.

Almost equally attractive arc the peculiar insti-
tutions of the country. To a romantic interest in
the dramatic portions of its history, there has suc-
ceeded a deeper curiosity regarding the political
experience of this mountain republic. Intelligent
observers have been making known one or another
phase of civic life, until a widespread interest in
Switzerland has become distinctly discernible in
newspapers and political discussion.

To the American reader the subject is replete
with comparisons. The federation of governments
is like the union under which he lives. The rights
of cantons are the rights for which the states have
jealously contended; yet the problems of nation,
state, and city have been so differently answered
by the Swiss that the closer view is exceedingly

instructive.
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viii PREFACE

To reflecting citizens of all countries Switzer-
land has a word to say on territorial expansion, on
direct legislation by the people, on the nationali-
zation of railways and industries, on the accumu-
lation of wealth, and on other social and economic
questions of the day. Hence this book.

Some years ago the writer published an essay
on Swiss government, which was so well received
as to encourage him to continue his studies.
Since that time many important changes have
taken place in state and nation. In order to take
note of these and to make the picture more com-
plete, the earlier volume has been subjected to
extensive alterations. The order of treatment has
been changed, large portions have been rewritten,
and much new matter has been added, in the hope
that the work will prove useful both to specialist
and general reader.

To the many friends who have lent me their
counsel and assistance I am deeply grateful. These
favors have come from both sides of the Atlantic,
and have extended over many years. Libraries
and public authorities in Switzerland have been
gracious without exception.

To the Editor of this series I am particularly
indebted for a generous fund of thoughtful sug-
gestions. ‘

JMV.

THE JOHNS HOPKINS UNIVERSITY,
September, 1goo.
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PART 1

CANTONAL GOVERNMENT






CHAPTER 1
ORIGINS OF THE COMMONWEALTH

THE origins of the political ideas and institutions
of Switzerland must be sought among the laws
and customs of the early Germans. Although the
foothills of the Alps were for a long time occupied
by tribes of Kelts, and, later on, became subject
to the Roman Empire, no influence of the ancient
Helvetians or of Latin civilization survived the
Great Migration with strength enough to deter-
mine the form in which law and state should
develop.

Two nations of Germans, the Burgundians and
the Alamanni, then enemies, later confederates,
took possession of Switzerland in the first half of
the fifth century, and have never been supplanted.
The Burgundians, already christianized, divided
the soil of the southwestern part with the Roman
inhabitants, became Frenchmen, and, because of
their connection with the larger Burgundy of
France, became members of a Swiss Confedera-
tion, only after it had been long in operation and
the line of its evolution determined.

The Alamanni, still pagan, and hating the re-
straints of civilizat}bn, entered a land once flour-
jshing with cities,® but then almost abandoned.

3



GOVERNMENT IN SWITZERLAND

Neither Latin inhabitants nor Roman remains
affected to any great degree their language or
institutions. They grew and developed as a Ger-
man nation. Their mountainous country fostered
their native individuality, and they became the
founders of Swiss liberty, the originators of the
confederation, and were for centuries the exclusive
material out of which the republic was enlarged.

hus the foundations of the existing form of
government and the political instincts of the peo-
ple of to-day were in large part laid by the same
Teutonic forefathers to whom we trace the consti-
tutions of England and America. \l

The Alamannic invaders divided the land among
themselves and settled down under separate chief-
tains, or kings, in different districts, and, we may
believe, as in other German tribes, these districts
were subdivided into Gaxe, or counties, each of
which was governed by a Graf, or count. The
county was divided into smaller sections, called
hundreds, which were presided over by Centenarii,
or Centgrafen. This was, at least, the form of
government when they were conquered by the
Franks in the sixth century. At that time these
chiefs were deprived of any semblance to royal
power they may have had, and were made dukes
of the Merovingian empire.

In 748 Pippin abolished the dukes, and Charles
the Great completed the subjugation by causing
the Grafen to be appointed by royal warrant in-
stead of by popular election. In his district the

4



ORIGINS OF THE COMMONWEALTH

Graf administered the laws under the oversight of
the royal commissioners, and commanded its army
contingent in time of war. In the hundred the
Centgraf, with the whole body of citizens assem-
bled about him as judges and jury, held court
upon minor offences, and, like the Graf in his
larger sphere, led his neighbors to battle.

These primitive forms of government are of
the first importance in a constitutional study of
Switzerland, for the cradle of the confederation
was at one time described in these very terms.
As we may see by the name which survives,
Thurgau, was a Germanic Gax, or county. This
included originally all the northeastern and cen-
tral part of Switzerland, and within its borders
were hundreds which occupied the valleys of
Schwyz, Uri, and Unterwalden.

In the expansion of the feudal system, and in
consequence of vast endowments of churches and
monasteries, proprietorship in the soil became
greatly changed, and the lordship of these coun-
ties and hundreds became hereditary in different
families. Many small owners put themselves
under the protection of powerful lords, others
placed themselves in feudal relation to the mon-
asteries. Whele districts were granted in fief te
abbeys and cloisters, and thereby received the im-
munities which the church then enjoyed. Hence,
at the time when we first begin to hear of a Swiss
Confederatien, the legal and political status of the
inhabitants had become very much complicated,

5



GOVERNMENT IN SWITZERLAND

and each of the districts had reasons of its own
for revolt.

Uri had been from the ninth century a fief of
the abbey of Ziirich. It thereby gained immunity
from the jurisdiction of the ordinary feudal mag-
nate, and enjoyed the milder rule of the monastic
officials, receiving later also the direct protection
of the emperor, who appointed the advocate or
overlord for all the possessions of the abbey.

The inhabitants of the lower valley of the pres-
ent canton formed the “Community of the People of
Uri,” and regulated for themselves all matters per-
taining to their common pastures and woodlands.
In Schwyz also, along with some manorial subjects,
there had been preserved from earlier times a
Markgenossenschaft, or agricultural community,
farming its own land and making its own local
laws. The external political status of these peo-
ple was not so desirable as that of Uri, since they
were under the protection of neighboring magnates
and only distantly attached to the empire. The
same may be said of Unterwalden, except that
ownership of land was more divided among mon-
asteries and nobles and there were fewer free
farmers than in Schwyz. Over both hung the
constant menace that their overlords would assume
not only the feudal protection of the districts, but
the territorial ownership as well, and gradually
deprive the small owners of their remaining rights.-

We must not put too large an estimate upon the
legislative powers of these communities at this

6



ORIGINS OF THE COMMONWEALTH

time. - The scope of law-making doubtless went
little beyond the concerns of their common farm-
ing and pasturage. Popular rights found expres-
sion rather in the application of law, in attendance
upon court, and in sitting upon juries in local trials.
Here they would jealously guard ancient usages
and resent foreign interference or arbitrary in-
terpretation. But notwithstanding their limited
powers these occasional assemblies kept alive the
sense of mutual dependence, and when political
matters were in the air, the Markgenossenschaft
became the centre of action. In this local agricul-
tural freedom lay the germ of larger political lib-
erty, and when the time came for action, the
instinct and the instrumentalities were at hand.!

At the beginning of the thirteenth century we
find the dukes of Zihringen in hereditary posses-
sion of the combined offices of Count of Ziirichgau,
now partitioned out of Thurgau, and of advocate
for the abbey of Ziirich. Thus the three hun-
dreds, Schwyz, Uri, and Unterwalden, were under
the same overlord, but with far different relations.
In Uri the duke exercised only a general superin-
tendence through a sub-advocate, while in Schwyz
and Unterwalden he administered the laws through
his own vassals, who received the offices of Graf
and Cenigraf as hereditary fiefs. There was im-
minent danger that through long usage the local
liberties of the people would gradually sink into
feudal serfdom. But in 1218 the house of Zihr-

1Cf, Dierauer, * Gesch.,” 1., 84.
7



GOVERNMENT IN SWITZERLAND

ingen became extinct and its fiefs fell back to the
crown.

Ziirich, city and abbey, and consequently Uri,
sought and received from the emperor a renewal
of their immunities.! The other districts began at
once to strive after the same immediate attachment
to the empire, and at last obtained it from Frederic
IL. in 1240, who decreed that Schwyz and Unter-
walden should forever after be imperial fiefs and
should be governed by imperial advocates.? The
counts of Habsburg, who, as vassals of Zihringen,
had long held the offices of Cenigraf in these val-
leys, now became imperial instead of feudal admin-
istrators, and the condition of the people was so
far improved that in case of misgovernment appeal
could be made directly to the emperor, in place of
a self-interested overlord.

In 1273 Rudolf of Habsburg was elected king.
He at once confirmed the imperial relationship of
Uri, but for Schwyz and Unterwalden deferred
without directly refusing the renewal of the privi-
leges of Frederic II.

The evident object was to gain by gradual usur-
pation the territorial lordship over these districts
and add them to the increasing hereditary posses-
sions of his family. The purchase of Luzern and
many small landed properties scattered over the
three cantons, the imposition of foreign bailiffs,
together with increasing burdens of taxation,
strengthened these suspicions, and caused not only

11In 1231. 2 Charter in Oechsli, “ Quellenbuch,” 1., p. 47.
8



ORIGINS OF THE COMMONWEALTH

Schwyz and Unterwalden, but also the imperial
fief Uri, to look forward with unecasiness to the
future. Rudolf died in 1291, without confirming
the charters. The character of his son Albert was
not such as would inspire hope of better treatment,
and seventcen days! after Rudolf’s death, the
three districts entered into a league. The charter
itself declares it to be a renewal of an older com-
pact, but no document earlier than this having
been preserved, this agreement is known as the
First Perpetual League? and is accepted as the
starting-point of the Swiss Confederation. 4

The object of the League of 1291 was not total
independence of all outside domination, but the
preservation of their old direct connection with
the empire and long-accustomed local rights.
The confederates solemnly agreed not to receive
any judge who was not a native of their valleys,
nor one who had bought his office with a price.
All difficulties arising between the three cantons
were to be settled by arbitration, and if any party
refused to accede to a decision, the others should
compel it to obey. In case of attack by any
power, the other cantons should come to the help
of the endangered.

But all proper feudal claims should be respected,
and each district should serve its own overlord in
all things so far as they were right, just, and cus-

1Dierauer, “ Gesch.,” p. 78.
3« Amtliche Sammlung der Eidgendssischen Abschiede,” I., p.
241; Oecchsli, “ Quellenbuch,” p. 49 ; Appendix to this volume.
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GOVERNMENT IN SWITZERLAND

tomary before the time of King Rudolf. The ter-
ritorial rights of the abbeys and monasteries which
had lands and serfs in those valleys, the family
possessions of noble houses, and the imperial over-
lordship were to be honored as before. Ten weeks
later a defensive alliance was also entered into for
three years between Uri, Schwyz, and the city of
Ziirich, in which mutual assistance is promised in
case of attack.

The death of Rudolf was followed by the strug-
gle for the throne of Germany between Albert,
son of Rudolf, and Adolf of Nassau, in which the
Swiss took sides against their hereditary over-
lords. Austrian forces were brought in to punish
the confederates as rebellious subjects, and were
strong enough to compel them to sign a peace in
1292. The danger now became imminent that
Albert would proceed to take away the liberties
already acquired, but, in the meanwhile, Adolf of
Nassau was elected king, and the peril was averted

Adolf left the Swiss pretty much to themselves,
and finally, in 1297, renewed the imperial privi-
leges granted by Frederic II.; but in 1298 he was
killed in battle with his rival, and the confederates
once more fell into the hands of the Habsburgs. «/

To the period which immediately follows, tradi-
tion has assigned the adventures of William Tell.
Albert, on coming to the throne, was said to have
sent into the cantons overbearing bailiffs who
acted like overseers of private Habsburg estates
rather than governors of imperial fiefs, outraging

10



ORIGINS OF THE COMMONWEALTH

both the written privileges of the cantons and the
commonest laws of justice. It was long believed
that revolt against this tyranny led to the over-
throw of Austrian power in the Forest Cantons.

Whatever may have been Albert’s intentions, no
documents exist to prove the existence either of
foreign bailiffs, William Tell, or general uprising.
In 1308 Albert was murdered, and the Swiss, tak-
ing advantage of the slight interregnum and the
change of dynasty which followed, obtained addi-
tional liberties. ~They asked and received of
Henry VII. not only a confirmation of their previ-
ous imperial independence, but also the privilege
that they should not be cited before any court out-
side their own land, except to the royal tribunal
itself.! But in 1313 another double election of
kings brought all Germany into arms and threat-
ened once more the beginnings of freedom in the
Swiss valleys. The confederates, naturally dis-
trustful of the house of Austria, sided with Louis
of Bavaria, and in consequence, Leopold, brother
of the rival king Frederic, set out with an army of
10,000 men to complete that humiliation of the
peasants which his father had attempted. The
invaders were routed in the battle of Morgarten
in 1315. Greatly inferior in numbers and weapons,
the Swiss farmers fell upon the German chivalry
in a narrow pass, and drove them with fearful
slaughter into the adjoining lake.

1/us non evocando. Kopp, “Urkunden,” p. 103. Oechsli,
“Quellenbuch,” p. 52.
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GOVERNMENT IN SWITZERLAND

The confederates, rendered confident by success,
renewed in the same year the compact made in
1291, with the important addition that no party
should submit to an overlord or negotiate with a
foreign power without the consent of the others.
The final success of Louis of Bavaria removed the
danger of invasion for a considerable time, and
peace between Austria and the Forest Cantons
was definitely signed in 1323.

In 1324 Louis declared the manorial and feudal
rights of the rebellious Frederic forfeited to the
crown, and the tenants of his lands free imperial
citizens. By this stroke the inequalities of the
inhabitants were almost entirely removed, the
jurisdiction of manor courts was largely replaced
by the common law and customs of the land, and
the sense of unity among the cantons was greatly
solidified.

The next addition to this confederation of states
was Luzern. Having been for hundreds of years
a fief of the abbey of Murbach, and enjoying the
immunities connected with ecclesiastical posses-
sions, this city suddenly found itself in 1291 sold
out to the house of Habsburg and under the
domination of Duke Albert. The governor was
now an appointee of a prince anxious to extend
his dominion and authority, and although this new
official promised to maintain the old privileges, the
political tendency of Habsburg government was
plainly contrary to the interests of Luzern. The
citizens were obliged to fight against their neigh-

12



ORIGINS OF THE COMMONWEALTH

bors in the wars of Austria with the Swiss, and
had these attacks been successful, the country
would have been reduced to one common depend-
ency. These facts and the close proximity of the
three imperial cantons brought about a union of
Schwyz, Uri, Unterwalden, and Luzern in 1332.
The territorial rights of their several overlords
were distinctly reserved, but the final result could
not help but be against the house of Austria.

A second infusion of the municipal element took
place when Ziirich was admitted into the confed-
eration in 1351. This was an important addition,
since Ziirich was not only a considerable commer-
cial centre, and the confederates thereby gained
the advantages of internal free trade, but it was a
walled town situated at the head of the lake, and
therefore formed a strategic point on one of the
main roads over the Alps. Ziirich also had imme-
diate cause to be glad of allies, for the signing of the
compact was the signal for attack by an Austrian
army. The siege was sustained with the help of
contingents from the Forest Cantons, and the out-
come of the war was that the confederation which
began it with five members finished it with eight.
The additions were Glarus, Zug, and Bern.

Glarus was a rural valley and Zug a small town,
but both owed a certain allegiance to the house of
Habsburg, which now became burdensome, and
the people gladly threw in their lot with the con-
federates. Bern, on the other hand, had long
enjoyed the rights of an imperial free city, and

13



GOVERNMENT IN SWITZERLAND

as such was an ally of the house of Austria in
its war against the Swiss, even sending a contin-
gent to assist in the siege of Ziirich. But in fight-
ing against the Forest Cantons, the contradiction
of its interests became so apparent that as soon as
peace was concluded Bern took steps toward an
alliance with these neighbors. By a treaty in 1353
it entered into a perpetual league with Uri, Schwyz,
and Unterwalden, upon conditions similar to those
in the other agreements. With Ziirich and Luzern,
Bern had no connection except through the origi-
nal states. If Bern desired assistance in war it
called upon the Forest Cantons, and these in turn
demanded the help of the cities. If Ziirich and
Luzern were in need, Bern was enlisted by the
same mediation.

The League of Eight, as thus completed, re-
mained without further enlargement for a cen-
tury and a quarter. These details of its early
history have been given with some particularity in
order to show the original motives to the forma-
tion of a union, the changing circumstances which
caused its continuance and enlargement, and the
reasons for the peculiar nature of the federal
bond. From this point onward to the close of
the eighteenth zentury, events and institutions
move with more deliberation, and, although we
pass through the most brilliant period of the mili-
tary ascendency of Switzerland, there is less to
record of institutional advancement.

In the course of the next one hundred and thirty

14



ORIGINS OF THE COMMONWEALTH

years three important landmarks are to be met
in the constitutional growth of the confederation.
The first is the so-called Pfaffenbrief of 1370. It
is an agreement by means of which all the states
except Bern and Glarus freed themselves from
the jurisdiction of clerical courts in all temporal
matters.! ¥

The chief provisions of this “Priest Letter”
were (1) that every inhabitant who was bound
by oath of vassalage to the dukes of Austria
should also swear allegiance to the confederation,
and that this should include clergy as well as laity,
nobles as well as commoners. (2) That ecclesiastics
who were not citizens of any confederate city or
land, yet dwelt within the confederation, should
not summon a confederate citizen before any for-
eign court of justice, either clerical or temporal,
but should cite him before the court of the place
where he resided, except in matters relating to
the clergy and to marriage, which belonged to the
jurisdiction of the bishop. The penalty was out-
lawry to any priest who disobeyed.

The document further attempted to set some
limit to the disquietudes of private warfare by
prohibiting armed conflicts to all who had not
first obtained a government license. But the
Pfaffenbrief, as its nickname indicates, is distin-
guished more than in any other way for the
measures taken to diminish the abuses of clerical
immunity and to cut off the jurisdiction of foreign

1 « Eidgen. Abschiede,” I., p. 301. Oechsli, L., p. 99.
15



GOVERNMENT IN SWITZERLAND

courts. A distinct advance was thus made in the
direction of neutrality and independence. -

The second constitutional monument of this
period was the Sempacier Brief of 1393, which
may be called the first war-ordinance of the con-
federation.! A secret treaty had been discovered
between Austria and the Burgomaster and Privy
Council of Ziirich, by which the city was pledged
to remain neutral if Austria made war upon the
confederates. The citizens procured the over-
throw and banishment of the traitors, and during
the excitement caused by this narrow escape from
danger, the confederates took immediate steps
to tighten the bonds of union among themselves.
Since they had so recently fought out their cause
with Austria to an honorable result, they would
naw provide for future attacks by renewing their
former oaths and agreements, to the end that fel-
low-citizens should live in peace with each other,
should not violently enter each other’s houses in
war or peace, and should assist each other in all
things without deceit. Merchants should be pro-
tected in person and in goods.

To make defence of their country more effective,
regulations were made for the better conduct of
war. As their forefathers had always done, each
city and district was to fight under its own banner.
If any one deserted the flag, his life and goods were
at the disposal of his state. Even the wounded
were expected to follow the banner as long as they

1« Eidgen. Abschiede,” I., p. 327. Oechsli, p. 110,
16



ORIGINS OF THE COMMONWEALTH

could. No one should begin to plunder until the
commander gave permission. The booty when
brought in should be handed over to the officers,
and these should divide it honorably among all the
men alike. Cloisters and churches should not be
plundered unless an enemy or his goods were con-
cealed therein. Women should not be struck nor
stabbed nor otherwise ill-treated, unless they fought
themselves, or by outcry gave help to an enemy;
they could then be punished according to desert.
This was the first agreement in which the con-
federated states all acted together without the
mediation of the original cantons or through the
indirect connection of cities. Its name came
from the fact that the battle of Sempach, in
1386, is several times mentioned as showing ex-
amples of the evils which the treaty sought to
abolish, and one Swiss historian goes so far as
to call it the first attempt made by any people
to temper by agreement the savagery of war.!
Eighty-eight years after this agreement the con-
federation passed through a crisis which threat-
ened its very existence. The danger in this case
came from within instead of without. Discord
among the states had been increasing for some
time, for it was plainly to be seen that the interests

1 Déndliker, “ Gesch. d. Schweiz,” 1., p. 560. Same, I., p. 594:
“The Confederation which in the 19th century established the
Convention of Geneva for the protection of the wounded, had
already in the 14th century, for the first time in the history of the
world, mitigated the barbarity of war.” ’

c 17



GOVERNMENT IN SWITZERLAND

of the cities and the rural communities widely
diverged. v/

The league had been formed on a basis of equal-
ity of states, but it could hardly fail, in course of
time, that the cities, with their larger and more
cultivated population, should exert a more com-
manding influence in the politics of the nation than
the agricultural cantons, the boundaries of which
were comparatively stationary while their inhab-
itants were less progressive. The moral weight
was on the side of the cities, but the vote in the
Federal Diet exhibited four rural states against
three municipal, with Zug in a changeable posi-
tion, as it was composed of both city and country.
The policy of Schwyz, Uri, Unterwalden, and
Glarus had degenerated into chronic opposition
to the desires of Ziirich, Bern, and Luzern. The
Forest States regarded themselves as the founders
of the League and still the centre of its life. They
were jealous of the increasing power of the towns,
their wealth and evident influence with foreign
nations. They apprehended also danger to their
hard-bought freedom, should the aristocratic cities
gain the upper hand. The municipalities had, in-
deed, given cause for suspicions of this kind, since
in the government of their territories they made
distinctions between citizens within and without
the walls, much to the disadvantage of the latter,
and in general held their rural subjects in invidious
subordination. The Forest States had no desire to
become appendages of the rich, aristocratic, and

18



ORIGINS OF THE COMMONWEALTH

sometimes unscrupulous governments of Bern,
Luzern, or Ziirich.Y The cities, moreover, had
appeared to reap most of the advantage from the
confederate wars. Their territories had grown
larger by annexation, while the enclosed central
states were obliged to retain the same areas.
Especially in the war with Charles the Bold, Bern
had gained greatly in extent on the west, while the
immense booty taken in battle and the tributes laid
on conquered cities seemed to the country cantons
to be unfairly divided, since all were supposed to
receive an equal share. The cities protested that
it was no fair division of booty to give each one of
the country states, which had all together furnishec
14,000 men for the war, an even share with Berr
which had sent out 40,000. Another bone of con
tention was the enlargement of the union. The
cities had for a long time desired to bring the can
tons of Freiburg and Solothurn into the league
This was a step recommended by policy as well a:
by friendship, for by this means the borders of the
confederation would have been rounded out to limit:
much better fortified by nature, not to mentio
the numerical increase in military forces. Bu
these were municipal governments, and the Fores
States, unwilling to add more to the voting strengt’
of the cities and thereby place themselves in th
minority, refused again and again to admit thes
cantons.

The situation daily grew more critical. Schwy:
Uri, and Unterwalden made an agreement wit

19



GOVERNMENT IN SWITZERLAND

Glarus to stand by each other in case of attack.
Luzern, Bern, and Ziirich made a compact of mu-
tual citizenship, a form of agreement by which
they sought to circumvent the oath they had taken
in the League of Eight to enter into no new
alliances.

Just at this point there was alleged to have been
discovered a plot to destroy the city of Luzern by
countrymen of Obwalden and Entlibuch. The
cities were thrown into a frenzy, and peace was
strained to the utmost. Threats and recrimina-
tions passed from side to side, but finally, as an
almost hopeless effort toward reconciliation, a Diet
was called to meet at Stanz on the eighth day of
December, 1481.

The details of this conference read like romance,
so great was the transformation which took place
in the feelings of the confederates. Strife and con-
tention were turned to patriotic affection. Over
the causes of this sudden change of sentiment
much controversy has arisen. Whether it was the
moral influence of the hermit Nicolas von der
Fliie or the statesmanship of Burgomaster Wald-
mann which brought it about, is difficult to decide,
but just as the Diet was about to break up in
confusion a compromise was effected, and an agree-
ment was drawn up which is known as the Con-
vention of Stanz (Stanzerverkomniss). In this
convention the agreements of the Perpetual
League, the Pfaffenbrief, and of the Sempacher
Brief are reaffirmed and the new separate alli-
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ances abolished. As to the matter latest in con-
tention, it was agreed that movable booty should
be divided according to the number of men sent
into war, but new acquisitions of territory should
be shared equally ameng the states participating.
Thus the principle of state-rights was preserved
and the idea of popular representation received its
first, and for three hundred years almost its only
recognition. In another agreement, made the same
day, Freiburg and Solothurn were admitted to the
League on equal terms with the others.!

In 1501 the confederation was enlarged by the
admission of Basel, which, on account of its situa-
tion and importance, was a most desirable acquisi-
tion, and in the same year the addition of Schaff-
hausen, like Basel a free imperial city with
outlying territories, still further strengthened the
union.

The next, and for two hundred and eighty-five
years the last, addition to the inner membership
of the alliance, was Appenzell. This canton had
often sought admission, but had hitherto been
refused on account of the warlike disposition of
the people and their liability to get into trouble
without sufficient cause. Indeed, all three of these
new states were placed in a subordinate position,
as may be seen from the fact that they were
enjoined from making new alliances or beginning
war without the consent of the other confederates.
For Basel and Schaffhausen the peculiar arrange-

1« Eidgen. Abschiede,” I., p. 696. Oechsli, p. 203.
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ment was made that in case strife should arise be-
tween other members of the League, they were to
endeavor to mediate peaceably, but failing in this
they were to stand by, let them fight it out and
aid neither party.

Connected with the confederacy there were, for
varying periods and in different relationships,
other territories and cities more or less under its
control. One class consisted of the so-called
Allied Districts (Zugewandte und Verbiindete Orte),
which were attached to the central body not as
equal members, but as friends for mutual assistance.
This form of alliance began almost with the forma-
tion of the league, and gradually extended till it
included St. Gallen, Biel, Neuchitel, the Bishopric
of Basel (which territory lay outside the city), the
separate confederacies of Graubiinden and Valais,
Geneva and several free imperial cities of Germany,
at one time so distant as Strassburg.

More closely attached to the confederation were
the Gemeine Vogteien, or subject territories, whose
government was administered by various members.
of the league in partnership. These lands had
been obtained partly by purchase or forfeiture of
loans and partly by conquest. The desire for
enlargement of territory began early in the history
of the cantons, and all of them added individually
or in partnership to the extent of their possessions.
But in the fifteenth century this ambition seized
upon the confederation itself. Previously to the
battle of Sempach the struggles of the Swiss had
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been to defend their rights and hereditary privi-
leges. After that decisive occasion their aims were
toward increase of power, and while the cantons
had generally enlarged their borders by purchase,
the confederation as a rule made use of force.
Thus in 1410 seven states joined in the subjugation
of Eschenthal, an Italian possession beyond the
Gotthardt. Aargau and Thurgau were seized dur-
ing family quarrels in the house of Austria. In
the latter territory the inhabitants desired admission
to full membership in the league, but the confed-
erates had become so greedy of spoils that they
would not forego the advantages of the offices and
revenues. They were democrats at home but not
abroad, so Thurgau remained in a condition of
subjection until 1798.

By various means and under differing conditions
other districts were brought under the rule of the
league during the next few years, so that before
the middle of the sixteenth century nearly all the
territory now included in Switzerland was in some
way connected with the confederation.

Upon this territorial basis of states, subject lands
and allies, the fabric of government stood till the
close of the eighteenth century. It was a loose
confederation, whose sole organ of common action
was a Diet in which each state was entitled to one
vote. During the infancy of the league the ma-
chinery of federal government was simple indeed.
Whenever anything needed to be done in concert,
the canton to which the matter first occurred called
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a Diet; delegates werc appointed, and these, upon
assembling, acted according to the instructions of
their home governments. If disagreement arose
between two cantons, each appointed referees, and
if these were unable to agree, a third was chosen
by the other two, and his opinion prevailed. Such
were the beginnings of the Swiss Federal Tribunal.
In war each canton furnished and maintained its
own soldiers, unless the campaign was undertaken
for the special benefit of a single state; then the
canton which called in aid maintained the forces
while within its own boundaries.

The formal bond of union was for five hundred
years hardly more than this. In later times the
Diet assumed more of the duties of the primitive
arbitration committees, and was recognized more
as a central organ of communication, yet the writ-
ten articles of confederation were but slightly
different from the early beginnings. The actual
bond of union, however, owing to the prcssure of
circumstances, was stronger than written agree-
ments. Until the Reformation had introduced
religious schism between the states, the presence
of powerful enemies on every hand kept fresh the
sense of mutual dependence, and the Swiss Con-
federation rose above the letter of its constitution ;
but when it had passed through the struggle for
existence, the principle of state-rights found no
impediment in its way and the weakness of the
central government became sadly apparent.

The Diet, which at the height of its power had

24



ORIGINS OF THE COMMONWEALTH

no means of enforcing its own decrees, was even
for a time during the Reformation split into Catho-
lic and Evangelical parts which acted scparately.
When united again, the feeble powers which had
been formerly exerted rapidly faded away. The
acts of the Diet were in no sense legislative, but
rather recommendations to the several states, for,
though the resolutions there passed may have had
the form of law, they were obeyed only when it
suited the individual cantons. The military affairs
of the country reached a deplorable condition,
notwithstanding numerous attempts to provide for
a uniform system of national defence. Jealousy
and indifference broke down all efforts to strengthen
the central government, and the country was open
to the first invader.

The situatien was similar to that of the United
States under the old confederation after the war of
independence was over, except that, on account of
religious differences, the disintegration of interests
was even more marked in Switzerland than in
America. Had the United States continued under
that form of government for a century, or even a
generation longer, their political condition would
doubtless have been as bad.

Almost the only thread that held the Swiss
Confederation together was the possession of the
subject lands. In these they were interested as
partners in a business corporation. Here were
revenues and offices to watch and profits to divide,
and matters came to such a pass that almost the
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only questions upon which the Diet could act in
concert were the inspection of accounts and other
business connected with the subject territories.
On several occasions these common propertics
were all that prevented a complete rupture of the
union.

Another marked feature in the condition of gov-
ernment was the supremacy maintained by the
patrician element. Municipalities gained the up-
per hand over rural districts, and within the munici-
palities the old families assumed more and more
privileges in government, in society, and in trade.
The civil service in some instances became the
monopoly of a limited number of families, and
these were careful to perpetuate all their privi-
leges. Even in the rural democracies there was
more or less of this family supremacy visible.
Sporadic attempts at reform were rigorously sup-
pressed in the cities, and government became more
and more petrified.

A study of this period of Swiss history explains
many of the curious provisions found in the con-
stitutions of to-day, which seem like needless pre-
cautions against family influence. But the evils
of privilege were especially grievous, and the fear
of them survived when the modern constitutions
were made. :

THE HELVETIC REPUBLIC

The Swiss aristocracies were particularly obnox-
jous to the revolutionists of France, and these
26
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patriots, after they had sufficiently cured the evils
of human society in their own country, determined
to rectify the political affairs of Switzerland ac-
cording to their views of the rights of man. The
army of the Directory was charged with the prop-
agation of the new doctrine, and the Swiss were
obliged by force to receive a new form of govern-
ment at their hands.

A more complete change in the political char-
acter of Switzerland than that introduced by “La
République Helvétique” in 1798 could hardly
have been imagined. Where had been a Szaaten-
bund of the frailest kind was erected in a day a uni-
tary state with central government. What had been
independent sovereign states now became depart-
ments only of a larger unit, or, in some cases,
several were thrown together to make a single
department. Bern, the largest and most aristo-
cratic, was divided into fourpand havoc generally
was played with existing institutions. In intro-
ducing the new doctrines these political mission-
aries found it convenient to empty out the rich
treasuries which various states had accumulated
against a time of war.

\By way of contrast, one act of justice removed
the subject territories from their subordinate posi-
tion and erected them into independent cantons.

The central legislature consisted of a Grand
Council of representatives elected from the can-
tons according to population, and a Senate of four
delegates from each canton, to whom were to be
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added from time to time the retiring members
of the Directory. Senate and Council together
elected the Executive Directory of five members.
These in turn appointed four ministers for differ-
ent departments of administration, and these
nine together wielded the executive power of the
state.

Local administration was carried out by prefects
in the cantons, sub-prefects in the districts, and
agents in the communes. These offices were
hitherto unknown in Switzerland, and their con-
nection with each other and the central power
formed a distinct innovation.

Such radical changes and such reckless disre-
gard of past conditions could hardly be expected
to find cordial acceptance. Discontent was held
in check for nearly five years by French bayonets,
but the Helvetic Republic was finally driven across
the border before a.storm of reactionary indigna-
tion. This had been a period of visionary experi-
ment in government, and political abuses had
exasperated the Swiss beyond endurance, but the
educating influence of that short experience in
centralized government must not be left out of
account. Many of the most patriotic minds were
enthusiastic for greater unity, and endeavored to
direct their country toward higher ideals of politics
and social welfare. Under the Helvetic Republic
many things were begun which have only in these
later years again become established, but so rudely
was the matter thrust upon the people at the time,
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and so greedy were the saviours who came to their
rescue, that reaction was inevitable.

THE ACT OF MEDIATION

Napoleon Bonaparte, howcver much he may
have desired to make Switzerland an appendage
of France and to usc her military forces as his
own, appreciated the historical fitness of things
and the political instincts of the mountaineers.
He gave them a constitution in his Act of Media-
tion of 1803 which restored autonomy to the can-
tons, but still retained a central government. It
was, indeed, a restoration of the confcderation in
a form which suited the times,! but it was not
a restoration of old conditions in the cantons.
The Act of Mediation contains a federal constitu-
tion, but the first nineteen chapters outline the
fundamental law of as many states. To some of
them democratic, to others representative govern-
ments were given. To Uri, Schwyz, Unterwalden,
Zug, Glarus, Appenzell, and Graubiinden, the old
popular assembly, the folkmote, or Landesgemeinde
and council were restored, as better suited to the
inclinations and habits of those states.

The distinctions and privileges of the patrician
municipalities which had been overthrown by the
Helvetic Republic, were still held in check, and
despite the reactionary efforts of the original thir-
teen states, the former subject territories retained

1 Bluntschli,  Schweiz. Bundesrecht,” 1., 460.
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their newly acquired sovereign rights. The national
legislature was made again into a Diet, but regard
was paid to population by giving two votes to those
states which had 100,000 inhabitants or more.
Six of the most important cantons, Freiburg, Bern,
Solothurn, Basel, Ziirich, and Luzern were ap-
pointed Vororte, or chief states, to take turns at the
head of affairs for one year at a time. During
that year the capital of the Vorort became the seat
of the Diet, and the chief magistrate became ex
officio the president of the confederation, with the
title LZandammann of Switzerland.

For a period of eleven years government pro-
ceeded under these forms, but the moving spirit
was all the while the man of destiny at Paris.
Switzerland was not only allied with France but
controlled by her. A contingent of 16,0001 Swiss
must constantly be kept in the armies of Napo-
leon, and in all external relations Switzerland was
treated as part of France. Bits of territory were
torn off at Bonaparte’s convenience and given to
this power or that, as occasion suggested. The
laws of commerce and industry were regulated to
suit the financial policy of France, and protest was
met with threats or harsh measures.

The fall of Napoleon brought with it the de-
struction of his governmental experiments in the
Alps. At the first crash every ancient privilege
leaped forth to claim its own as it had been before
the advent of the French. Bern demanded the

1 In 1812 reduced to 12,000,

30



ORIGINS OF THE COMMONWEALTH

provinces of which it had been shorn; the democ-
racies wished again to be the owners of other
democracies; and reactionaries in general believed
their time had come. But they were not destined
to see their wishes fulfilled, for even the reac-
tionary European powers, assembled at the Con-
gress of Vienna, would not go so far as many
Swiss desired in reéstablishing ante-revolutionary
conditions. While the latter were endeavoring to
come to some agreement among themselves as to
the general principles of a new constitution, and
were succeeding only in splitting into two con-
ventions in which the eight old cantons stood out
against the rest, the powers allowed it to be dis-
tinctly understood that the newly made states
must be received on an equality with the others.
Seeing that further efforts to bring back the old
conditions of servitude would be futile, the ultra-
reactionary cantons joined the more moderate in
forming the Pact of 1815, which, sanctioned by the
Vienna Congress, became the federal constitution
for the next three decades. Geneva, Valais, and
NeuchAtel were admitted to membership in the
confederation, which from then on was composed
of twenty-two states.

THE PACT OF 181§

In most respects the interval between 1815 and
1830 was a period of stagnation; from other stand-
points it was a season of convalescence. Central
government went back to the previous century.
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The highest power was again vested in a Diet of
ambassadors from each canton, voting according
to the instructions of their governments. There
may have been several delegates, but there was
only one vote for cach state. This Diet, however,
in distinction from some of its predecessors, might
declare war or peace by consent of three-fourths
of the cantons, and decided by majority vote such
other matters as came within its competence.
Treaties of commerce, for instance, might be
agreed to by the Diet, but, on the other hand, the
cantons individually might also enter into agree-
ment with foreign governments, even to the ex-
tent of military capitulations. The fatal weakness
of the whole constitutional framework lay in the
inability of the Diet to enforce its own decrees. ~

The Pact of 1815 was a reactionary triumph
which delayed for nearly half a century the devel-
opment of the country. Little trace of the radical
theories of the French Revolution found a lodge-
ment at this time in Swiss institutions. Religious
liberty, the right of assembly, the freedom of the
press, were passed over in silence, abandoned to
the idiosyncrasies of the cantons.

The privileged classes again obtained their as-
cendency, though not to the extent which prevailed
before the Helvetic Republic. There was general
peace in Europe, and the states, not being called
upon to unite against foreign danger, were left to
work out their own problems in their own fashions
with the least possible interference from a central
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power. These problems were solved universally
in a spirit of reaction, yet there was always a
small but enlightened minority struggling for bet-
ter things. The effects of these efforts were first
felt in the politics of the states themselves. As
the French Revolution of 1793 found its echo in
Switzerland, so the July Revolution of 1830 was
reflected in the same region, but in this case it
affected first, not federal government, but the con-
stitutions of the more advanced cantons. A cry
went up for more popular represcntation in legis-
lature and administration, and it was along these
lines that advancement was made from time to
time, until the old federal system became more
and more unfitted for the new conditions.

Economic questions also played a part in bring-
ing about political changes. The rapid advance-
ment of manufactures, means of communication,
and transportation called for morc enlightened
treatment of political and social problems. The
weaknesses of the old confederation were in a
manner patched up by agreements, or treaties, be-
tween the states. Concordats, as they were called,
touching validity of marriage, the laws of com-
merce, weights and measures, and other matters,
were established among as many states as cared
to join, but these were insufficient to cover the
nakedness and impotence of the central govern-
ment. Beside the growing and aspiring political
institutions of the states the confederation became
an anachronism too evident to deny.
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The Diet itself in 1830 resigned any powers of
interference it might have used to assist or hinder
the progress of constitutional reform, by passing a
resolution to the effect that “every state in the
confederation by virtue of its sovereignty was free
to undertake any changes in its constitution which
seemed desirable, so long as these changes were
not in opposition to the articles of union, and that
the Diet would not interfere in any way with the
constitutional reforms already effected, or any that
might be undertaken in the future.”

This permitted, indeed, the free movement of
reform, but took away at the same time the guar-
anty of safety which members of a league might
expect from a central government.

The Diet was requested to guarantee the new
constitutions in several states, but, in view of its
own weakness in the past, refused. Hence seven
cantons, Luzern, Ziirich, Bern, Solothurn, St. Gal-
len, Aargau, and Thurgau, all of which were of
progressive, if not of radical tendencies, joined in
an agreement for mutual protection. This so-
called Siebner-concordat provided that when strife
arose in any of these states concerning infractions
of the constitution, the others should act as arbi-
trators, and, if necessary, give protection by force
of arms. :

At this day we can easily see how great a mis-
take it was on the part of the liberal party to
abandon, even to this extent, the ideal of a united
country. Doubtless it appeared that the consoli-
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dation of progressive states would tend to spread
reconstruction till reformers should be in the major-
ity. The result was quite otherwise. Very soon
a conservative league, known as the Sarncrbund,
was entered into by Uri, Schwyz, Unterwalden,
Basel-city, Neuchitel, and Valais. On one side
were thus arrayed moderate liberals and radicals,
and on the other conservatives and immovables of
the old confederation. But, if the party of prog-
ress made a mistake in combining into a league
which was in such doubtful accord with the bond
of union, the Sarnerbund made a greater in with-
drawing from the Federal Diet and meeting in a
separate convention. The seceding states an-
nounced that they would not send representatives
to the general congress so long as the delegates
from certain parts of Basel and Schwyz, which
had revolted from their home governments, should
be recognized. Meanwhile, a revised federal con-
stitution, which, by strengthening the central gov-
ernment, offered some improvement upon the
Pact of 1815, was submitted to vote in the can-
tons, but, satisfying neither the advanced liberals
nor the conservatives, failed of adoption (1832).
Encouraged by this action, the authorities of Basel
and Schwyz endeavored to coerce their refractory
parts into obedience by military measures. This
roused at last the federal government, which
placed twenty thousand men under arms, enforced
the recognition of the two parts of canton Basel,
dissolved the Sarmerbund, and compelled the
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states composing it to send delegates to the Diet
(1833). v

It required, however, one more great national
peril to bring about the introduction of a federal
constitution. Secession again came so near being
successful that the construction of a strong central
government could no longer be put off. In 1846
a new Sonderbund came to light, but the lines of
demarkation were different from those of its pred-
ecessors. The former were based upon political
theories and practices; in the latter the questions
at issue were almost entirely religious, and sepa-
rated states which had previously been in league.
Many things had occurred during the previous
decade to engender bad feeling between the Cath-
olic and Protestant confessions, though at first the
boundary lines of states had not been crossed in
any of the controversies. The advanced radical-
ism exhibited in some parts had brought about a
strong reaction in other states, a reaction which in
a number of the Catholic cantons demanded the
placing of Jesuits at the head of educational af-
fairs. Luzern was one of the most fiercely con-
servative of all, and provoked the ill-feeling of the
reform party to such an extent that the canton
was even invaded by volunteer military companies
coming to the aid of the small minority of agitators
within. But these Freischaren were too incohe-
rent to effect anything more than an increase of bad
feeling and to give a partial excuse for secession.

This Sonderbund was for three years kept secret,
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but in 1846 the gravity of the breach which it made
in the federal constitution became known. Agree-
ments between states on matters concerning them-
selves were permissible, but a political and military
organization such as this was too great for even
the union of 1815 to bear. Luzern, Uri, Schwyz,
Unterwalden, Zug, Freiburg, and Valais were found
prepared for practical rebellion against the re-
mainder of the confederation. The Diet, by a
close vote, demanded the dissolution of the Sozn-
derbund, and 80,000 troops were put in motion.
In a vigorous campaign of eighteen days the
rebellion was broken and the authority of the
confederation restored.

THE NEW CONFEDERATION

Revision of the constitution could no longer be
delayed. The Diet went busily to work upon a
new project, and on September 12, 1848, the
organic law which at the present day forms the
foundation of the confederation was adopted by a
large majority of the Swiss people. Amendments
have been made from time to time, especially in
1874, but these have been enlargements of powers
already existing, and adaptations of inherent prin-
ciples to the advances of time.

Switzerland obtained its federal government
sixty years later than the United States, but had
five centuries of prejudice to overcome. During
that long period the great aim and end of all
political strife was local independence, and, con-
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sidering the race origin of the people, their national
instincts, national experiences, and political educa-
tion, it is no wonder that the phrase “sovereign
state” should be conspicuous in the constitution.
All the elevating memories of the national history,
all the inspiring traditions which had been bred
into national sentiment generation after generation,
were connected with a league of states of almost
insulated independence. The darker periods, when
fraternal feeling lost its hold and when disunion
received its just reward, were dominated by
motives, religious, ambitious, or pecuniary, which
are so deeply wrought into human nature that
isolation, once engendered, easily perpetuated
itself, grew deeper, and fastened itself into the
national habit of thought.

Then, when solidarity was first offered, the
form of it was so historically crude and so rudely
forced upon the country, that, although common
misery broke down many old prejudices, love for
unity could hardly come out of it. Yet local inde-
pendence has been a vital element in the evolution
of the Swiss nation. By confederation this people
became strong, but, after all, the motive of union,
the mainspring of political combination, was desire
for local independence. Without this the Swiss
republic would not have existed. At the begin-
ning there would have been nothing else to fight
for. Later on there would have been no reasons
for wider combinations, and, though freedom was
at times abused, the Swiss people, as they look
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back over the history of their neighbors who fell
under the power of dynasties, may be thankful
that individuality was maintained.

The value of unity has been learned by hard
experience, but through it all a vigorous local self-
reliance has been cultivated, than which there is
no surer foundation for safe political activity in
larger fields.!

1The author, in another essay, has endeavored to explain by
itself the origin and continuity of the state-rights idea. See “A
Study in Swiss History,” “Papers of the American Historical
Association,” Vol. III., pp. 146-164.
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CHAPTER 11
THE CONFEDERATION AND THE CANTONS

THE Swiss Confederation is composed of twenty-
two states which differ widely in area and
population. Three of these are divided into
“half-cantons,” as they are called, so that alto-
gether there are twenty-five cantonal governments
within the confines of the territory.

So far as local government is concerned the
half-canton is an independent state, but in federal
affairs it has only one-half the power of other
cantons. Thus Inner Appenzell has one federal
senator and Outer Appenzell another, while Glarus
has two. This singular condition of things dates
in some cases from primitive times. The division
of Appenzell occurred after the Reformation,
when the Catholics, in order to maintain their
worship in peace, withdrew into one part of the
canton and the Protestants took another. In
Basel, disputes between city and country caused a
rupture in government. The rural population
organized its own state but maintained the ancient
name. This method settled difficulties by scission
instead of secession. '
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In extent the cantons! vary from 2765 square
miles fof the largest, down to 14 square miles for
the smallest, and in population from 542,000 to
13,000, though territory and population do not
vary according to the same scale, since some of
the smaller states contain comparatively more
people. Altogether the Confederation covers about
16,000 square miles of territory, the habitable
part of which is about as large as the states of
Massachusetts, Connecticut, and Rhode Island
combined, and contains about three millions of
people.?

Differences in the physical character of the
varipus parts of the country are also very marked,
causing differences of occupation to the inhabitants,
variations in personal characteristics, and leading,
especially in early times, to different ideas of
government and society. Differences in language
also, dating from the settlement of Helvetia after
the fall of Rome, and perpetuated by the natural
divisions of the country, have emphasized these
various political instincts and givgn to the institu-

1The words “ canton ” and “state” are often used here inter-
changeably. To an American reader it is perfectly clear that the
canton is equivalent to the subdivision of the United States which
he calls Ohio, or Wisconsin. But to avoid ambiguity or confusion
with “state” as a general term for organized society, the word
canton is more frequently applied to the constituent parts of the
Swiss Confederation.

3 Estimate of the Federal Statistical Bureau for 1897, 3,082,989,
(¢ Statis., Jahrb.” 1898.) The census was last taken in 1888, The
next occurs in 1900,
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tions of Switzerland an unusual diversity, which,
though now disappearing under the influence of
rapid communication, adds interest as well as
difficulty to the study of its history.

Thus we observed at the beginning that the
original struggle for freedom and the primitive
confederation began in the secluded valleys of
the high Alps. To-day we find in the same valleys
the original ideas of government and the institu-
tions of the fourteenth century best preserved. In
the more open country, accessible to the march of
commerce and of outside civilization, institutions
have taken on forms determined by the necessities
of larger life, and have fluctuated to a greater
degree than in the mountain districts. A greater
tenacity also in religious opinion has been exhibited
in the remote highlands, and in general a stronger
spirit of conservatism.

Language and race also play their parts. It
was stated at the outset that the history of Swiss
institutions was essentially a study of Germanic
political ideas. This was unquestionably true so
long as states of other languages held subordinate
places in the confederation, but, now that French
and Italian cantons are represented in the delib-
erations of the union on a proportional basis, the
influences of Romance thought must be reckoned
with the rest. The problem of language is not,
as in the United States, a question of more or less
rapid amalgamation.! The three tongues have.

1 Except for a small body of people in Graubiinden, who speak
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existed side by side for centuries, and their indi-
viduality is recognized in the federal constitution
by providing that laws shall be printed in all of
them, and that in the distribution of certain offices
regard shall be paid to the language of the people for
whose benefit the official serves. At present the
proportion of the population speaking German is
about 71 per cent, against 21 per cent French and
5 per cent Italian. In spite of all theories these
three nationalities have lived side by side, not only
in harmony, but in active cooperation. The con-
fines of the union do not even follow the natural
configuration of the country. Ticino is separated
from the rest by a lofty mountain-chain, and
Schaffhausen by the waters of the Rhine; yet
no region can be said to be more patriotic than
the others, and none desires to be separated from
the confederation.

These considerations might be referred to the
domain of local institutions and antiquarian re-
search, were it not for the fact that in these
modern days each locality has an opportunity to
exert its influence upon general concerns. By
means of the federal legislature and the direct
popular vote upon the work of that body, the
political education and natural instincts of all
sides will not fail to be felt, and in estimating
popular action upon any given problem all the
conditions must be considered.
¢ Ladinisch” or “Romansch,” which is giving way before the
German,
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As indicated by the name, the form of govern-
ment which binds these diverse elements together
is not that of a unitary state in which the cantons
serye as administrative divisions, like the depart-
ments of France, but it is a federal state, in which
certain powers are delegated to a central govern-
ment while the rest are exercised by the individual
parts. In this it resembles the United States of
America, but with certain minor differences which
will appear as we proceed.

The cantonal constitutions, and the federal as
well, declare with one accord that ‘“the cantons
are sovereign in so far as their sovereignty is not
limited by the federal constitution, and, as such,
exercise all rights which are not delegated! to the
federal power.” They might be more strictly
defined as autonomous states, united, for purposes
common to all, in a central government; the sov-
in the people as a whole, but find-

expression, one for local, the
affairs.

rmerly sovereign states and lived
under a lefgue like so many foreign powers, but
when they joined in 1848 in forming a federal
compact, they came, like the United States in
1780, into a new state which seemed but a natural
growth from the old, but which eluded precise

1The words “expressly delegated” were used in Napoleon’s
constitution of 1803 (Act of Mediation, chap. 20, sec. 12), but, like
the framers of the American federal compact, the Swiss of 1848
rejected that limitation.
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definition. As in America, the consciousness of
solidarity has been a matter of slow development,
even after the forms of constitutional unity had
been accepted.

-. The line of demarkation between the functions
of state and nation is not so strictly defined in
Switzerland as in America. In the United States
the powers given to the federal government are
wielded by it exclusively, but in Switzerland it
will be seen that the cantons, in some cases, join
hands with the central government in administer-
ing general laws. Such is the case in the organi-
zation and maintenance of the army. 7 Cantons are
also allowed to make treaties with foreign govern-
ments on minor matters, whereas in the United
States the federal government is the only treaty-
making power. Differences will be noted in other
departments of the state, but a tendency toward
- centralization is distinctly visible in the history of
administration since 1848. In fact, whole fields of
legislation which were not thought of at the forma-
tion of the constitution have been almost by neces-
sity given over to the central power.

On the other hand, curious combinations of
administrative duties have been established. In
the management of the military exemRtxon tax,
all the work of assessment and collection is per-
formed and paid for by the authorities of the
cantons, while they turn over to the federal gov-
ernment one-half of the gross receipts. The ad-
ministration of the alcohol monopoly, on the
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contrary, is controlled exclusively by federal law
and federal officials, and every franc of net in-
come is paid over to the cantonal governments.

The foremost point of contact between confed-
eration and canton will be found in the guaranty
by which the former upholds for each state its
territory, its sovereignty, the rights and privileges
of its people and citizens, and the rights which its
people have delegated to its authorities. * The
federal government of the United States simply
guarantees to each state a republican form of gov-
ernment, with no mention of its name, size, or
boundaries, but in the Swiss constitution the can-
tons are all enumerated by name as the twenty-two
sovereignties which compose the confederationL
The result is that no enlargement can be made,
either by addition from without or by subdivision
within, without an amendment to the constitution,
or, in other words, by general consent. In case a
foreign state threatens to deprive a canton of part
of its land, resistance becomes a federal matter.
The question as to whether new members should
be taken into the confederation did not, at the
time of the formation of the constitution, depend
on the development of large unreclaimed terri-
tories in the vicinity of the states, but had been
practically settled long before by the events of his-
tory and the divisions of nationality.

Again, when cantons revise their constitutions
they must submit the amendment or revision to
the inspection of the central government, and if
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the two houses of the Federal Assembly agree
that nothing therein contravenes the federal con-
stitution, then, and not before, can the act take
effect. If there are defects of this kind in the
instrument, they are pointed out in the legislative
report, and the result is that, even if the canton
does not expunge the objectionable clauses at once,
they are regarded as void. Comments are also
sometimes added by the federal authorities, re-
specting doubtful clauses, to the effect that they
must not be interpreted to mean this or that, thus
forestalling a possible future infringement upon
the federal constitution.

The control over state government in this mat-
ter is thus made much more direct than in the
United States, where the federal power, through
its Supreme Court, exercises an indirect right of
veto on state constitutions, but, instead of pro-
nouncing in advance, waits until some person has
suffered and a concrete case at law comes before it.
This method is in the end as effective, but tardier
and more circuitous. In both cases, however, this
control is not the arbitrary interference of a cen-
tral administration, but is based on a contract to
which all originally agreed. The cantonal consti-
tutions must themselves assure to their citizens the
exercise of political rights according to a republi-
can form of government, either representative or
democratic, and must be subject to revision when-
ever a majority of citizens demand. Consequently
a similarity of institutions is provided, but with
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wide scope for individuality in local government.
It would not be possible for any state to erect
itself into a principality, nor to exclude a large
number of its citizens from the exercise of politi-
cal rights, without evoking the interference of the
federal government.

In order to make its own guaranty effective, the
central power must have a monopoly of the affec-
tions of its constituent parts. Hence every other
political alliance between the cantons is forbidden.
They may make agreements on matters of admin-
istration or internal legislation of common inter-
est not contrary to the general constitution, but
nothing like treaties of offence and defence can be
tolerated. Such provisions might well be expected
in the constitution of Switzerland. Nothing is
more glaring in the history of that country than
the evil of separate alliances. Ever since the time
when cities were first joined to a confederation
of rural cantons there has been a tendency to
combine into separate leagues. The religious
animosities which rose out of the Reformation
strengthened these centrifugal forces, till finally
the secession of 1848 brought the country to the
verge of ruin. Aroused by the danger so narrowly
escaped, the Swiss at once formed a central gov-
ernment worthy of the name, and settled once for
all the question of separate alliances of states.

As to dangers from internal disturbance, either
between the individual cantons or from insurrec-
tion within a state, the federal government has
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a certain power of intervention. The canton
threatened shall at once advise the Federal Coun-
cil of its predicament, and the latter shall take
such measures as it finds necessary, or convoke
the Federal Assembly. In case the cantonal gov-
ernment is not in condition to invoke aid, the fed-
eral authority may intervene without a requisition,
especially when such a disturbance compromises
the safety of the country.

But occasions for forcible interference are in a
measure forestalled by the agreement of the states
not to rush into conflict hastily. *The cantons are
bound, if strife arises between them, to withhold
themselves from the taking up of arms or any
measures of self-help, and to submit to the fed-
eral decision.” !

The extent to which the confederation may in-
tervene in the affairs of a state without a requisi-
tion from the latter has never been fully defined.-
Neither laws nor precedents have established rules
upon the subject, but recent events in Canton
Ticino have shown tendencies which will doubt-
less fix the practice of the future.

The “ Ticino Question,” which has been before
the public at least since 1876, started with a con-
stitutional conflict. The cantonal constitution,
dating from 1830, divided the state into election
districts, and provided that three representatives
should. be elected to the cantonal legislature from
each district, irrespective of the number of inhabit-

1 Fed, Const., Art. 14.
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ants. The Federal Assembly declared this to be
contrary to the spirit of the national constitution,
and ordered that representation according to popu-
lation be observed.

Another cause of trouble was the custom of
allowing Ticinese natives to maintain a right of
domicile in the canton while living elsewhere, and
to return at indefinite times to take part in elec-
tions. Various federal decrees and decisions from
1876 down to 1888 endeavored to fix rules for per-
sons who desired to retain their voting privileges
in Ticino, all tending to stop double citizenship,
but meeting with only partial success.

Insurrection broke out at various times, notably
in 1889, and again in October—November 1890,
and federal troops were called out to suppress dis-
orders. These affairs were in every case ebulli-
tions of state politics, and the cantonal authorities
affected to ignore the national government because
the disputes were not between separate states. But
the Federal Council, with the approval of the As-
sembly, maintained its right to intervene, and after
restoring order instituted inquiries by means of
federal commissioners.

From these examples at least two important
ideas are to be gathered: The first, that the
national government feels called upon to subdue
insurrection and maintain the legal authorities in
any canton without waiting for a summons from
the latter; the second, that the central authority is
competent to inquire into the validity of an election,
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not only for members of the National Assembly,
but also for delegates to the cantonal legislature.
It does so on the supposition that this pertains to
that guaranty of personal rights and political free-
dom enjoined by the federal constitution, and,
though this interpretation does not meet with uni-
versal approval, such acts of the Federal Council
have been sustained by the representatives of the
people assembled in the national legislature.!

With these brief illustrations of the connection
between the confederation and its parts, we may
proceed to a consideration of government in the
cantons.

1G. Vogt, “Zur Tessiner Frage: Rechtserdrterungen,” 1889,
Hilty, «Polit. Jahrbuch,” 1889, p. 579, etc.; 1890, p. 794, etc.
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CHAPTER III
CANTONAL LEGISLATION

As already indicated, the functions of govern-
ment are divided between the confederation and
the cantons in a manner similar to that prevailing
in the United States. The federal power in
Switzerland has, in some directions, greater scope
than in America, yet there remains in both cases
a large body of interests affecting the individual
and the community, which are regulated by the
various states in different ways, according to their
differences in temperament, in language, and his-
torical development.

These differences were formerly more marked
than at present. The original physical barriers
between the different sections of the country were
increased by artificial partitions built of jealousy
and distrust; but modern methods of communica-
tion, the development of trade and industry, and
the successful establishment of a central govern-
ment have caused the idiosyncrasies of locality
largely to disappear. States have in later days
been more willing to try one another’s experi-
ments, and, as in the case of the Referendum, certain
institutions or methods have passed from one to
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the other until, in those respects, nearly all are
alike.

Yet, with all the tendencies to uniformity, there
still exist many diversities of detail, explained only
by their own history, and worthy to be studied for
their problems in political psychology. Every
region, every hamlet, has its peculiarities, but, in
order to keep in view state government as a whole,
only the outlines of variation will here be indicated.

The states, when classified according to their
forms of government, may be broadly divided into
Democratic and Representative, or, if we leave out
of consideration for the present the popular vote
on the adoption of laws, there are states where the
laws are made by the people assembled together
in person, and others where this is done by dele-
gates elected by the people to act in their stead.
According to this division there are six_govern-
ments in which the purely democratic or folk-mote
system of legislation prevails, and nineteen in which
delegated assemblies are more or less completely
the sources of law. :

If we examine into the real nature of the vari-
ous governments, however, it will soon appear that
this classification is not sufficiently exact; that the
presence of an elective legislature does not neces-
sarily make a state a representative government;
and that, in fact, owing to the supervision assumed
by voters over their law-makers, there are in Swit-
zerland twenty-four democracies and only one re-
public. The only strictly representative govern-
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ment is that of Freiburg. All the others are
democratic in various degrees, according to the
amount of original work left to the discretion of
the legislature.

The highest form of democracy is found in the
town-meeting cantons, where all the citizens come
in person to discuss and vote upon laws; but this
system is scarcely more democratic than the one
employed, for instance, in Basel-Land, where the
whole work of the legislature is at the close of
each session submitted to popular vote. In some
states only the more important laws are obliged to
run the gauntlet of popular ballot, while in other
governments it is optional to call them in question
or not. Hence a more suitable arrangement is one
which divides the states first into democracies and
republics, and classifies the former according to
the extent to which they employ either the Popu-
lar Assembly, the Obligatory Referendum, or the
Optional Referendum.

" THE LANDESGEMEINDE

Of all methods of law-making the folk-mote plan
is the most picturesque. It has attracted the
attention of many writers on account of its primi-
tive quaintness, as well as its historical interest.
But in some cases the impressiveness of the view.
has led the observer astray in his conceptions of
the past and present of popular assemblies, and
the Landesgemeinde in the hands of such has be-
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come a fetich with which to conjure up original
Germanic institutions.

If the Swiss popular assembly is a survival of
the tribal council of Tacitus, it must have sur-
vived, like the buried rivers of Greece, in subter-
ranean obscurity, for the first Laendesgemeinde,
definitely mentioned in the records, occurred some
twelve centuries after the Roman historian’s time,
in 1204. This was a meeting of the inhabitants
of Schwyz, for the purpose of making regulations
for the sale of their common lands and for taxa-
tion.

In 1314 another folk-mote is mentioned, at which
these Schwyzer determined after long debate to
undertake a warlike expedition against the abbey
of Einsiedeln. How frequently such meetings
occurred, or how widespread the custom was
among other clans we are not informed, yet it is
evident that the folk-mote had already become an
established institution, a recognized authority with
regular modes of procedure. It must have been
in operation for some time, but the date of its
origin in Switzerland is as yet only a matter of
speculation. As it emerges into history the Land-
esgemeinde is apparently an outgrowth of the
‘feudal manorial court, or Hofgerickt. The coun-
trymen of the Alpine valleys assembled together
at the call of the lord bailiff or deputy, to witness
trials and to act as a popular jury upon disputes
arising under the customary law of the region.
They did not to any great
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applied law; they did not elect the magistrate,
they received him; as we see from the words of
the First Perpetual League, where those who
formed the compact did not revolt at the thought
of judges being appointed for them, but against
foreign judges, or such as had bought the place
with a price.!

Just when this assembly advanced to a fully
self-governing body we may not positively deter-
mine, but we can understand how, having gained
the point that only natives should be appointed
magistrates, it would be an easy change, at some
time when the feudal hand had weakened, to
elect a man, instead of waiting for his appoint-
ment. As the political horizon grew larger, more
of the functions of state would be assumed by the
popular assembly, until it finally became supreme.

The changes which have taken place within
what may be called the historical period, have
been rather in the details than in the principles of
popular government. Administration was obliged
to conform to new and larger wants, but the final
source of authority and the method of expressing
its will have been the same. Not all the cantons
which were originally governed by the folk-mote
maintained it to the end. In the old League of
Thirteen there were, after the Reformation, eleven
Landesgemeinden ; two each in Appenzell, Schivyz,
Glftus, Unterwalden, and UtTi, and one in Zdg.
Schwyz became too large and too boisterous to be

1 See Appendix I.
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governed by a mass-meeting, and, in 1798, fell
before the advance of the Helvetic Republic. It
was made a part of the new unitary state and
never returned to the original form. At the same
time perished the democracy of Gersau, which had
been for five hundred years an independent com-
munity within the borders of Schwyz. Glarus
Catholic and Glarus Protestant became united in
1836, and only a few years ago the separate
assemblies of Uri were finally made one. Zug
entered the list of representative governments in
1848, so that there are now but six states governed
by Landesgemeinde. In their federal relations two
of these are whole cant