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PREFACE TO THE FIRST EDITION

This volume is intended to facilitate the study of Indian

constitutional history. I have incorporated in it documents of
various types: statutes, speeches, despatches, minutes, treaties,

even private letters. The development of a constitutional
system and the ramifications of an ever-growing administrative
machinery cannot be understood sinply from an analysis of
legislative enactments. I have, therefore, tried to collect
materials which an orthodox constitutional lawyer would hesitate
to use but which historians can hardly afford to ignore. I have
not confined my attention to the well-known landmarks, like
the Acts of 1773, 1784 and 1833; within the limitations of the
Available space I have tried to ecall my readers’ notice to
problems less imposing but hardly less vital—administrative
problems arising directly out of DParlinmentary legislation. I
have also included some documents relating to British relations
with the Indian States. During the period covered hy this
volume the problem of the States was not directly concerned
with the constitutional and administrative .evélution of British
India; but the importance which that problem has nssumed in
recent times demands a thorough acquaintance with the past.
For the convenience of the general reader I have added some
notes and references and also a brief introductory survey. T
hope they will be of some assistance in understanding the
documents, although it is obvious that it is not my purpose to
give an exhaustive summary of Indian constitutionul history.

Due to the confusion created by the war I have not been
able to approach authors and publishers for permission to print
extracts from their books. For this unintentional lap<c T crave
their indulgence.

A. C. BANERIEE



PREFACE TO THE SECOND EDITION

Indian Constitutional Documents was originally published
in two volumes. The first volume covered the period 1757-1858;
the second volume dealt with the constitutional developments
in Indiz under the British Crown (1858—1945). I have now
found it necessary to reprint the book in a larger form, So I
have divided it into thrce volumes: Volume I, 1757-1858;
Volume 1I, 1858-1917; Volume TIII, 1917-1930. Documents
relating to the years 1989-1945 have been transferred to my book
The Making of the Indian (‘onstitution, which covers the period
1039-1947.

The present edition of this volume contains some new docu-
ments (Nos. 38, 39, 48, 44, 40, 54), but some documents relat-
ing to the end of the Company’s rule (Nos. 58, 54, 53, 58 of the
firs edition) have been transferred to Volume II. Introductory
notes have heen added to most of the documents. Some
changes have been made in Introduction, but its scope remains
unchanged. I hope this edition will be more useful to its
readers than its predecessor,

A. C. BANERJEE
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INTRODUCTION

The ‘Trading Period’: 1600—1765"

According to Sir Courtenay Ilbert, during the period
1600—1765 ‘the East India Company are primarily traders’.?
The constitution, legislative powers and privileges of the
Company were defined by Elizabeth's famous Charter® of
December 81, 1600. The control of the Company ‘s business was
invested in twenty-four committees and u Governor. Thess
committees—not bodies, but individuals—were the predecessors
of the later Directors. Of the privileges granted to the Company
the most important was the exclusive right of trading ‘into and
from the East Indies, in the countries and parts of \sin and
Africa, and into and from all the islands, ports, havens, cities,
creeks, towns, and places of Asin and Africa, and America, or
any of them, beyond the Cape of Bona Esperanza to the streights
of Magellan.” The Company also received certnin specified
legislative and judicial powers, to which may be traced the origin
of the later Anglo-Indian codes.

The extension of the privileges of the (‘ompany was the
inevitable result of the difficulties which confronted the British
merchants during their early voyages to the East. Tt was found
necessary to enforee martial law for the maintenance of discipline
on long voyages. In 1615 the necessary authority was given to
the Company by a grant of James I, who had already renewed
Elizabeth's Charter and made it perpetual (subject to determina-
tion after three years’ notice) by the Charter of 1609. The
Company's power of controlling and punishing its servants was
further extended by James I's grant of 1628.

During the reign of Charles I the Company suffered from
two difficulties. The competition of the Dutch merchants, who
were strongly supported by their Government, expelled the
Company from the East Indies. Henceforward its activities were
necessarily concentrated in India. 8econdly, Charles I granted a
licence to 8ir William Courten in 1685 to trade with the East
Indies. Courten’s Association was generally spoken of as the

1 Document No. 27.

2 The Government of India, p. 1.

3 P. Mukherjee. Indian Constitutional Documents. pp. 1.20.
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Assada Company, for it had a settlement at Assada in
Madagascar. Although it could not secure counsiderable fortunes
for itself, it put the Company into many difficulties.

Cromwell rescued the Company from these difficulties. By
the treaty of Westminster (1654) he secured from the Dutch a
lurge sum of money as compensation for the massacre of
Amboyna (1623) and the exclusion of the Company from the
East Indies. In 1657 he granted a Charter which provided for
the union of Courten’s .Association with the Company. But he
borrowed from the Company for the expenses of the State a large
sum of money which he never repaid. Thus began the policy of
forcing the Company to pay for its privileges.

Charles I11's Charter of 1661 reorganised the Company on the
joint-stock basis and considerably extended its privileges. It was
given ‘power and command’ over its fortresses, It was empowered
to appeint Governors and other officers for their administration.
It was authorised to govern its employees in a legal and reason-
able manner and to punish them for misdemeanour and
disobedience. Moreover, the Governor and Council of each
factory were empowered ‘to judge all persons belonging to the
said Governor and Company or that shall live under them, in all
causes, whether civil or criminal, according to the laws of this
kingdom, and to execute judgment accordingly’. Finally, the
Company might authorise its ‘commanders and officers. ... to
continue or make peace or war with any people that are not
Christians, in any places of their trade.’

‘The transition of the Company from a trading association to
n territorial sovereign invested with powers of civil and military
government’ proceeded a step further when, by a Charter of
1608, Charles II transferred the island of Bombay to the
Cempany. The Company was authorised to make laws and
ordinances for the good government of the port and island and
of the inhabitants thereof, and also to exercise judicial authority
through its Governor and other officers. In respect of military
forces the Governor of the island was émpowered to exercise ‘all
such powers and authorities’ as ‘any captain-general of our army
..... may or might lawfully do.” By a Charter of 1677 the
Company received the right of coining money at Bombay. In
1678 the Company’s officers at Madras began to exercise the
judicial powers conferred upon them by the Charter of 1661.
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Sir Josiah Child, whose influence was largely responsible for
the conspicuous marks of royal favour received by the Company
during the Restoration period, wanted to strengthen the Compiny
on the model of the Dutch East Indies Company and even ta
establish an Empire in India. Sc he secured a remarkable
extension of the political and judicial powers of the Company.
By a Charter of 1683 the Company was authorised to declare and
make peace and war with any of the ‘heathen nations’ of Asia,

Africa and America, to raise military forces and to ‘execute and
uge’ martial law. But the Crown reserved its ‘sovereign right,

powers, and dominion over all the forts and places of habitation’
and also its ‘power of making peace and war, when we shall bo
pleased to interpose our royal authority thereon’. As Keith
Toints out, here is an unmistakable expression of the funda-
mental rule that ‘the acquisition of sovereignty by subjects of
the Crown is on behalf of the Crown and not in their own right’.
The same Charter strengthened the judicial administration in the
Company’s territories in India by providing for the establishment
of a court of judicature (to be held at such place or places as tho
Company might direct) composed of ‘one person learned in the
civil law and two assistants’ to be appointed by the Company.

The privileges of the Company were renewed and confirmed
by James II's Charter of 1686, which also authorised it to appoint
admirals and other sea officers in any of its ships within the
Charter limits, to raise naval forces, and to exercise martial law
in the time of open hostility on the other side of the Cape of
Good Hope. The Company also received the general power of
coining in its forts any species of money usually coined by Indian
princes.

In 1687 James II conferred upon the Company the power of
ectablishing a municipality at Madras. According to the terms
of the Company’s Charter which established the municipality,
the Mayor and Alderman became a court of record, with power
to try civil and criminal causes.

Once again the prospects of the Company were shattered by
trcubles both at home and ahroad. The conflict with the
Mughal Government, which began in 1686, weakened and dis-
credited the Company.! In England the Revolution of 1688 dealt

1 Bir J. N. Sarkar, History of Aurangzib, Vol. V, Chapter LX.
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a severe blow to the influence and policy of Sir Josiah Child. In
1689 the Company passed an important resolution: *‘The
increase of our revenue is the subject of our care as much as our
trade; ‘tis that must maintain our force when twenty accidents
1may interrupt our trade; ’‘tis that must make us a nation in
India; without that we are but a great number of interlopers,
united by His Majesty’s Royal Charter. .. .. " The voice is
unmistakably that of Sir Josiah Child; it ‘announces in unmista-
kable terms the determination of the Company to guard their
commercial supremacy on the basis of their territorial sovereignty
and foreshadows the annexations of the next century’*. But for
the time being the Company had to pass through a critical situa-
tion. A ‘New Cormpany’ was formed, and in 1691 Parliament
decided that the trade with the East Indies would be best carried
on by a joint-stock company enjoying extensive privileges. An
attempt to amalgamate the two companies was frustrated by Sir
Josinh Child’s obstinacy. The House of Commons thereupon
requested {he Crown to give the Old Company the requisite three
years’ notice of the determination of its Charter. At last Sir
Josiah Child was able to influence the Governmeat through
lavish gifts, and in 1693 a Royal Charter confirmed the existing
privileges of the Old Company, subject to its acceptance of such
further regulations as might be imposed on il within a year.
Two supplementary Charters (1693, 1694) changed and regulated
the constitution of the Company, and further changes in this
respect were introduced by a Charter of 1698.

The position of the Company was strengthened, but its
complete safety was not assured, by the Charter of 1693. In
1694 the House of Commons resolved that ‘all the subjects of
England have equal rights to trade to the East Indies unless
prohibited hy Aect of Parliament’. A resolution of the House
of Commons had no legal effect, and in practice the Company
was btrong enough to create troubles for interlopers. But, from
the constitutional point of view, this resolution marks the begin-
ning of Parliamentary control over the Company’s affairs. In
the words of Macaulay, *‘It has ever since been held to be the
doctrine that no power but that of the whole legislature can
give to any person or to any society an exclusive privilege of
trading to any part of the world.”” .

1 Ilbert, The Government of India, p. 24.
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In 1688 Montagu, the Chanceller of the Exchequer, in order
te extricate the State from its finuncial embarrussments, secured
the establishment of a joint-stock compuany under the nume ot
“he English Company truding to the Bast ludies™. This
Company was framed on the model of the Old Company and
given sinular privileges. It wus authonsed to enjoy the exclu-
sive privilege of trading to the East Indies, subject to n reserva-
tion of the concurrent rights of the Old Compuuy until
September 29, 1701, But the Old Company became the lurgest
single share-holder m the English Company, and, owing to its
influence in India, the privileges obtained by the English Com-
pany remained nominal. The amalgamation of the two
Companies was the only logical solution of the difticulties created
m 1698. That solution was cffected in 1702 through the inter-
vention of Lord Godolphin. Henceforward the trade of the two
Companies was to be carried on jointly in the name of ‘The
United Company of Merchants of England Trading to the East
Indics'? by 24 managers,half selected by either Company. In
1709 the managers became Ditectors under the first Charter
granted by Queen Are to the United Company. By an Act
of 1707 the Company was requried to advance to the Crown a
large sum of money, and secured in return the continuance of
its privileges at least until 1726. Different Acts passed in 1711,
1720 and 1744 extended the duration of the Company’s privileges
to 1780; in return the Company had to advance further loans
and to reduce interest on existing loans.

In 1726 a Royal Charter was granted, establishing or recons-
tituting municipalities at Madras, Bombay and Culeutta. At
each settlement the Mayor's (Court was invested with civil juris.
diction, and provision was made for a regular system of appeal
from this court to the Governor and Council and thence to the
King in Council. Authority was given to the Governors and
Councils of the settlements to make by-laws and ordinances,
which had to be confirmed by the Court of Directors. Thus
subordinate legislative bodies were established in India. Accor-
ding to some judicial authorities, the English criminal law was
introduced at the presidency towns of the India by the Charter
of 1726.2 The capture of Madras by the French in 1746 made it

1 The Charter Act of 1833 used the shorter name: The Esst India
Company. ..
2 Bee Ilbert, The Government of India, pp. 32-33.

1-2B
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necessary for the Company to surrender the Charter of 1726, and
a new Charter was granted in 1753. This Charter excluded from
the jurisdiction ot the Maycr’s Court all suits and actions
between Indians, unless both parties submitted them to the
determination of that court.

The outbreak of war between England and France in 1744
and the extension of their hostilities to India in 1746 made it
necessary for the Company to strengthen 1ts European force by
creating an Indian army. In 1748 a small body of sepoys was
raised ut Madras. Further legislation now became necessary
for the maintenancs of military discipline. An Act of 1754 laid
down for the Company’s Indian troops provisions on lines
similar to those of the English Mutiny Acts.

Two later Charters (1757, 1758) regulated the distribution
of booty and the cession of territory. In 1758 the Company was
granted the power, by treaty of peace made with any Indian
Prince or Government, to cede, restore, or dispose of any fort-
ress, district or territory acquired by conquest from any Indian
Prince or Government; but in the case of territories acquired
from the subjects of any European Power the Company could
not exercise these rights without the special licence of the
Crown.?!

Sir Courtenay Tlbert? observes, ‘‘British authority in India
may be traced, historically, to a twofold source. It is derived
partly from the British Crown and Parliament, partly from the
Great Mogul and other native rulers of India’’3. In the above
raragraphs we have referred very briefly to some salient features
of the grants received by the Company from the British Crown
and Parliament during the period 1600—1758. During the
ssme period it received from ‘the Great Mogul and other native
rulers of India’ some remarkable concessions which conferred
upon it partial rights of territorial sovereignty. In 1639 the
local Hindu chief of Wandiwash granted the Company the right
of building a fortress, of minting money, and of governing
Madras under certain conditions. Tn 1672 Madras came wholly
under British control, and no local Indian authority was left
there. The sovereignty of the Mughal Empire was formally

1 See Cambridge History of India, Vol. V, p. 593.
2 The Government of India, p. 1

See Cambridge History of India, Vol. V, Chapter XXXII.
3 Document No. 27.
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expressed in the payment by the Company of a quit rent, and
the Mughal authorities permitted the Company to coin at Mudras
only a particular pattern of the rupee. In 1752 the Nawab of
the Carnatic, the local representative of the declining Mughal
Empire, renounced the quit rent; the Company's authority in
the town of Madras became absolute.

On the conclusion of the hostilities with the Mughal Govern-
ment the Company established a settlement at Sutanati (the sito
of the future Calcutta) in 1690. Six years later the factory
was fortified. In 1698 the Company purchased the zamindari
right (i.e., the right to collect the revenue and exercise eivil
jurisdiction) in the three villages of Sutanati, Cualcutts and
Govindpur. In 1717 John Surman procured from Emperor
¥arrukhsiyar three firmans, one of which, addressed to the
Subadar of Bengal, authorised the Company to acquire some
villages near Calcutta. But Murshid Quli Xhan, who governed
Bengal ‘almost as an independent Sovereign, made it impossible
for the Company to acquire villages in terms of the Imperial
firman.

In 1757 Siraj-ud-daula, Nawab of Bengal, confirmed by a
formal treaty the privileges of the Company and permitted it to
fortify Calcutta and also to coin money. After the battle of
Plassey the territorial power of the Company in Bengal was
extended and consolidated.!

Double Government in Bengal: 1765—1772

The battles of Plassey (1757) and Buxar (1764) practically
invesied the Company with the territorial sovereignty of Bengal,
Bihar and Orissa ; but ‘the obvious moral of 1764’ was not recog-
nised, and the policy of using the Nawab's name as a veil over
the Company's power was deliberately adopted®. The treaty
with Najm-ud-daula® and the grant of Dewani by Einperor Shah
Alam*® put the Company in absolute control over the Nuwah’s
military forces and revenue administration. The actual adminis-
tration was, however, left to the deputies of the Nawab, who
were virtually nominees of the Company. Thus the Nawah was
left as ‘a mere pageant and a shadow,’ but the Company did not
assume responsibility for the good government of the provinces.

1 Document No. 1. T
2 Document Nos. 2, 4.

3 Document No. 1.
4 Document No 3.
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This anomalous plan of a Double Government naturally
failed’. As Verelst pointed out, ‘‘such a divided and compli-
cated authority gave rise to oppressions and intrigues unknown
in any other period.” In 1772 Warren Hastings gave effect to
the resolution of the Court of Directors ‘to stand forth thema-
selves in the churacter of Dewan'.  The Nizamat was also
tuken over from *‘he Nawab, and the seat of government was
transferred from Murshidabad to Caleutta. The question of the
Nawab’s sovereignty was raised in two cases decided by the
Supreme Court? in 1775. Tn onme of these cases the Chief
Justice concluded, ‘' Nothing is left to Mubarick® but an empty
title s,

Purliamentary intervention: 1767—1786

The establishment of the Compuny’s de facto rule in
Bengal, Bibar and Orissa prought into prominence the vital
question of its relation to the British Crown and Parliament.
MThe view that the Company's privileges and powers should
remain untouched had few supporters. ‘‘There seemed a danger
not only that misgovernment in India might tarnish the name
of Great DBritain as an imperial state, but that the Indian
interest in Iingiand, supported by huge revenues and corruph
Parliamentary influence, might gain a preponderating and impro-
per power in home affairs”.® Nor was it possible to bring the
territorial possessions of the Company under the direct rule of
the Crown, for such a drastic change was opposed to the eigh-
teenth century tradition of the sacredness of property?. More-
over, the abolition of the titular sovereignty of the Mughat
Emperor might excite the jealousy and alarm of other Europeai
nations in the Easts. So it was decided to bring the Company
under the control of the State, leaving to the former its mono-
poly of trade and the disposal of patronage, but securing to the
latter over-riding authority in sll affairs relating fo the higher
branches of government. This assertion of tha control of the
State over the Company is the most important feature of the
constitutional history of the period 1767—1788.

Document Nos. 5, 6.

Document No. 7.
See 1. Banerjee, 7he Supreme Court in Conflict, pp. 154-163.

Nawab Mubarak-ud-daula.

Document No. 15. .

The Cambridge History of India, Vol. V, p. 183.
See pp. 32, 86-88. .
See pp. 9-10.
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The process begun by the Acts of 1767 was carried a step
farther by the Regulating Act!. The circumstances? leading to
the enactment ot Lord North’s famous measure bring some con-
clusions into clear relief. In the first place, Parfiamentury
interference in Indian affairs was conditioned exclusively by
financial and political factors operating in Great Britain; for
‘the unhappy Natives’ their new rulers had hardly any politieal
or moral responsibility. Secondly, even if the British Govern-
ment had any desire to provide for good government in India,
expart ndvice and 1ecessary facts were not available. The only
persons competent to advise the Giovernment were the ‘vora-
cious Birds of Passnge’ whom Burke detested. Lord North con-
sulted Clive, but this consultation does not seem to have produe-
ed much effect. Thirdly, Lord North was not the mun to take
any strong and decisive measure. Habitual indolence, coupled
with the desire to ‘let sleeping dogs lie,” led him to leave the
status quo as much undisturbed as possible. He decluared in the
House of Commons, “There must be constant inspection of
Purlimuent over the conduct of the Company.”™ But the
machinery which he creuted to make Parlimmentary inspection
a renlity very soon developed disconcerting cracks. Ierhaps
Lord North was conscious of the defects of his legislative cluld,
for he declared, ‘I do not rest my reputation upon having pro-
posed a law that is to be invariable, that ne circumstances, that
10 case, is to alter. Let the circumstance and the case arise
such as ought to convince the World (that there is need of)
some alteration, T shall thank the man who proposes and will-
ingly alter, but T must go on in a course T have unwillingly
begun, (in) a duty I have unwillingly begun, till [ find it un-
wise to continue, or impossible.

Chatham descrihed the Regulating Act as ‘an attempt
towards Reformation™. Unfortunately the attempt was one-
sided, and confined to London. Lord North claimed that he
was conscious of ‘the sufferings of the people’ in Indin, but in
his view these sufferings ‘had not procecded from n want of
political freedom so much as a wont of government of the

Document No. 9.

See pp. 18-19.

Pemberton, Lord North, p. 171,
Pemberton, Lord North, p. 174.
Pemberton, Lord North, p. 176,
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Europeans, the servants of the Company, and those who sre
protected by the servants of the Company.’’* The only measure
he could devise for removing this ‘want'of government of the
Europeans, the servants of the Company’ was the establishment
of the Supreme Court. How the Supreme Court contributed to
the alleviation of ‘the sufferings of the people’ is well-known to
all serious students of modern Indian history. Englishmen
were accustomed to look to the Judiciary for protection against
the illegal highhandedness of the Executive; they had no idea
that & Judiciary created by defective legislation, hampered by
the duty to enforce an alien legal system, and obsessed by
exaggerated ideas of power and prestige might easily become an
engine of oppression.?

Lcid North deserves credit for realising that the affairs of
the Company could not be placed or a proper footing unless the
influence of the I’roprietors could be curtailed and the position
of the Directors made less dependent upon them. 8o he pro-
vided that instead of the entire Court of Directors being elected
annually, six should be elected for one year, six for two years,
six for three years, and six for the full term of four years.
T.onger tenure would make it possible for the Directors to shake
off to some extent the influence of the Proprietors and bring to
the execulive that stability and strength which it had so long
sadly lacked. In practice, the six Directors who retired each
year were almost always re-elected for the following year; thus
the effect was, in the words of Kaye, ‘‘to constitute a body of
thirty directors, of whom six, forming a sort of non-effective list,
go out every year by rotation’.®> Another precaution taken by
Lord North also failed to serve its purpose. The number of
Proprietors entitled to vote was reduced by the provision that
they must possess stock worth £1,000 (instead of £500) and
have held it for at least twelve months. As a result 1246 of
the smuller holders of stock were disqualified. This arrange-
ment was intended to make the Court of Proprietors less chaotic
and irresponsible and also to prevent the Company’s servants
returning.from the East from gaining an excessive influence over
ihe Directors. The authors of the Ninth Report of the Select
Committee of 1781 observed, ‘‘The whole of the regulations con-
cerning the court of Proprietors relied upon two principles, which

1 Pemberton, Lord North, p. 173.
2 Document Nos. 14, 17, 19, 20, 21, 22
3 The Administration of the Bast India Company, p. 123.
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have often proved fallacious, namely, that small numbers were
o security against faction and disorder, and that integrity of
conduct would follow the greater property’'.

Lord North's Bill was severely criticised from different
quarters. The City of London petitioned against it. Dowdes-
well described it as ‘a medley of inconsistencies dictated by
tyranny, yet bearing throughout each line the mark of ignor-
ance’. Burke used strong words!. An elaborate summary of
the objections urged agawmst the Bill is found in the Protest of
13 Peers?, This Protest is a clear vindication of the Whig
respect for rights of property, but we look in vain for any trace
of anxiety for the good government of the Company’s territories,

The principal defects of the Regulating Act may be briefly
enumerated. 1n the first place, Warren Hastings could not
work in harmony with the members of the Council®. Up to
1776 he was steadily outvoted and overruled. He wrote, '‘My
situation is truly painful and mortifying, deprived of the powers
with which I have been invested by a solemn Act of the Legis-

lature,. . . .. denied the respect which is due to my station and
character,. . , . .and condemned to bear my share in the respon-
sibility of measures which I do not approve. . . .’ 1t was only

after Monson’s death in September, 1778, that he was able,
by means of his casting vote, to maintain his supremacy in the
Council. After Clavering's death in August, 1777, Hastings’s
control over the Council was strengthened. Wheler at first
voted with Francis, but Hastings had his casting vote. Sir
Eyre Coote, who became Commander-in-Chief in 1779, did not
follow Francis. Barwell retired in 1779, and Francis left India
in November, 1780. Wheler now became more tractable, and
Sir Eyre Coote was usually absent from Calcutta on military
duties. Macpherson joined the Council in September, 1781, and
Stables in November, 1782. At first Hastings's relations with
them were satisfactory; but towards the end of his administra-
tion he complained, sometimes bitterly. It is clear that it
was a mistake to make it obligatory for the Governor-General
to act according to the decisions of the majority in the Council.
This mistake was not rectified by Pitts’ India Act. When Lord

1 Document No. 12.
2 Document No. 13.
3 Document No. 16.
4 TForrest, Selections from ........ State Pnpers, Vol. 11, p. 2719.
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Cornwallis was appointed Governor-General, he made it a.coudi-
tion of accepting that post that his powers should be increase:l.
That demand was accepted by Pitt’s Government, and in 1786
an Act! was pussed which authorised the Governor-General in
gpecial cases to override the majority of the Council and act on
‘his own responsibility. This exceptional power of the Governor-
General was also recognised by the Charter Act of 1793.2

The relations of Lord Cornwallis with the Council were
satisfactory.> When he went down to Madras to assume the
commuand against Tipu Sultan, he was formally granted indepen-
dent powers by the Council, and this illegal act was subsequently
validated by Parliamentary ‘legislation.®* Lord Wellesley some-
times issued important orders without even informing the Coun-
cil, and his Minutes were entered upon the consultations of
meetings at which he was not present. This was one of the
grounds on which he was censured by the Court of Directors. A
modern writer has justified him on the ground that **Wellesley s
relations with his Council were so cordial and close, that he
had slipped into the habit of taking their assent for granted,
knowing that it would be willingly yielded, and therefore that it
was a waste of time to wait for it’".%

Seceondly, the provisions of the Regulating Act are ‘obscure
and defective’ as to the jurisdiction of the Supreme Court®. No
definite solution was provided for fundamental questions like
the following: (1) How far could the Supreme Court question
and s:ttle the legality of acts performed and orders issued by
the Governor-General in Council? In Macaulay’s words, the
framers of the regulating Act ‘‘had established two independent
powers, the one judicial, and the other political; and with the
carelessness scandalously common in English legislation, had
omitted to define the limits of either’’. (2) What law was the
Court to administer? Impey himself regretted the anomaly of
his position”. (8) Who were British subjects within the mean-
ing of the Charter of the Supreme Court? Stephen says, ‘‘In
one sense, the whole population of Bengal, Behar, and Orissa

1 26 Geo. IIT. C. 16.

2 Bections 47-51, Document No. 33. Also Document Nos. 31, 33.
3 Document Nos. 31, 29

4 31 Geo. 111, C. 40.
5
6
b

Roberts, India Under Wellesley, pp. 268-270
Document Nos. 8, 14, 19.
See p. 54.
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were British subjects. In another sense, no one was a British
subject who was not an Englishman born. In a third sense,
iuhabitants of Calcutta might be regarded as British subjects,
though the general population of Bengal were not,™!

These anomalies led to a serious dispute between the
Governor-General in Council and the Supreme Court. As early
as 1774 Hastings wrote to a friend, ""The court of justice is o
dreadful clog on the government....”? He wax, however,
prepared to co-operate with Impey. Tn 1776 the Governor-
‘General prepared a plan for amalgnmating the SBupreme (‘ourt
and the Company's Courts. At the same time he attributed the
disputes to the majority on the Council.’ But the Patna ease
(1777—1779) and the Kasijora case (1779—1780) revealed the
final breach between the Supreme (ourt and the Government.®
To put an end to the deadlock Hastings offered Impey the
presidency of the Sadar Dewani Adalat.® This was a premature
anticipation of the amalgamation of the Supreme Court with the
Sadar Courts after the transfer of the government of Indin to the
British Crown.

An amending Act of 1781, which was preceded by a Parlia-
mentary enquiry into the administration of justice in Bengal,
settled some of the questions involved in the disputes bBetween
the Supreme Court and the Government. Tlhert savs, *“The
decision of Parliatnent, as expressed in the’ Act of 1781, was
substantially in favour of the eouncil and against the court on all
points.  Sir James Stephen argues that the enactment of this
Act ‘shows clearly that the supreme court correctly interpreted
the law as it stood’. But this contention seems to go too far.
A legslative reversal of a judicial decision shows that, in the
opinion of the legislature, the decision is not substantially just,
but must not necessarily be construed as an admission that the
-dec’sion is technically correct.’’®

Thirdly, Section 9 of the Regulating Act invested the
Supreme Government with imperfect control over the subordi-
nate Presidencies. 'The half-hearted attempt to create u cential

——— —— —— —— PROGEE

1 Nuncomar and Impey, Vol. I, p. 126.

2 Gleig, Warren Hastings, Vol. 1, p. 471.

3 Document No. 17.

4 Document No. 20

5 Document No. 21. .

6 - Bbe Ilbert, The Government of Iadid, pp. 5588
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outhority for the Company's territories in India was bound to
fail, for ihe latitude given to the subordinate Presidencies was
wide and vague. That the system contemplated by Lord North
was altogether unworkable was clearly proved by the trouble
created by the Governments of Madras! and Bombay? during
the udministration of Warren Hastings. So Section 81 of Pitt’s
Indin Act® deprived the subordinate Presidencies of those loop-
holes which they had fully utilised for a few years. Even after
this Lord Cornwallis* complained agninst John Hollond,
Governor of Madras. Lord Hobart’, Governor of Madras,.
quarrelled violently with Sir John Shore. Lord Wellesley
complamed against the Muadras Government. He held strong
views about the control of Bengal over Madras and Bombay.*
*“The main-spring of the government of India,’’ said he, ‘‘can
never be safely touched by any other hand than that of the
principal mover.””?” The Court of Directors censured him by
saying that ‘‘the subordinate governments have been reduced
vearly to the condition of provinces of Bengal.’™®

Within a few years it was generally recognised that the
Regulating Act had completely broken down. Fox’s Bills® tried,
unsuccessfully, to inaugurate a new system. A British historiamn
says, ‘The bill was a sincere and statesmanlike effort to deal
with a great problem on comprehensive lines; but George III,
Pitt, »nd Thurlow, and the East Indisa Company did not consider
it on its merits . . . . . Fox, not the imperial problem, was made
the issue.’"® The unpopularity of the Fox-North coalition and
the tactlexsness of Fox ruined the Bills. Instead of taking the
Company into confidence he offended it by referring to 1ts
bankruptcy. Moreover, all the Commissioners nominated were
partisans of Fox or North. ‘‘If Fox and North had chosen the
seven commissioners fairly from among all three parties, the-
mouths of gainsayers would have been stopped.’’??

See A. P. Das Gupta, T'he Central Authorrty in British India.
See Chesney, ndian Polity, 3rd. edition, p. 41.

3 Document No 24.

4 Document No. 29.

5 See p. 180.

6 See pp. 150-151.

7 Welledley Despatches, Vol. I, pp. 290, 523.
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Document No. 23.
10 See Grant Robertson, England Under the Hanoverians, pp. 299-302
11 J. Holland Rose, Life of William Pitt, Vol. I, p. 146.
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Pitt’s India Act! formed the basis of the Indian constitution
till 1858. In his introductory speech Pitt compared his own Bill
with Fox’s proposal, as affording ‘‘as vigorous a system of
control, with less possibility of influence,—securing the posses-
sions of the East to the public, without confiscating the property
of the Company; and beneficially changing the nature of this
defective government without entrenching on the chartered rights
of men.”” Ilbert points out that Pitt followed the principie
adopted by Fox—‘the principle of placing the Company in direct
and permanent subordination to a body representing the British
Government.''* The powers of the Board of Control were nearly
as extensive as those of Fox's Commissioners; but the Board
had no patronage, and it was not an independent executive
body. Unlike Fox’s Commissioners, the members of the Board
were linked up with the Ministry of the day, the two most
important members at least changing with each Ministry. Ditt
kept the Directors satisfied with pationage, keeping the ultimate
direction and control in the hands of the Ministers. His
biographer observes, ‘‘“While wielding despotic authority in
India, the new Viceroy was but an adjunct of the British cousti-
tutional machine. It is perhaps the highest of Pitt’s achieve-
ments that he saw how to combine two ideals of government,
the oriental and the occidental, in a way that conduced to vigour
of action in Bengal and did not impair popular progress at home.
\While investing the real ruler of India with powers far greater
than those wielded by Warren Hastings, he subordinated thenr
to the will of King and Parlinment . . . .. Has any other states-
man succeeded in the task of linking an oriental autocracy with
the ancient parliamentaiy system of a Teutonic race ?°'3

Fox’s criticism® of Pitt’s Bill was statesmaiilike. The
difficulties pointed out by him were felt by Lord Palmerston®
more than seventy years later. There were many occasions of
friction between the Court of Directors and the Board of
Control.® Lord Curzon observed, ‘“‘Had a committee been
assembled from the padded chambers of Bedlam, they conld
Document Nos. 24, 25, 26.

The Government of India, p. 62.

J. Holland Rose, Life of William Pitt, Vol. I, pp. 223.224.
Document No. 26.
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hardly bave devised anything more extravagant in its madness,
or more mischievous in its operation. To it must be attributed
many of the astounding errors and contradictions that charag-
terised our Indian policy at that time.”” Yet the ‘cumbrons
and dilatory procedure’ of Pitt’s Act and its ‘elaborate system
of checks and counter-checks’ worked tolerably well in practice,
except on rare occasions when headstrong men like the Earl of
Buckinghamshire and Lord Ellenborough created troubles.? It
is significant that the Company itself justified this system in its
swan song.?

Charters, 1793—1853

Pitt’s India Act was followed by thz Charter Act of 1793.%
No great constitutional change was introduced by this statute of
consolidation.

The amending Act of 1781 contained an important provision
regarding legislation. 1t empowered the Governor-General and
Council ‘from time to time to frame regulations for the provinecial
courts and councils’. These regulations imight be disallowed or
amended by the King in Council within two years. An Act of
1797 expressly sanctioned the exercise of legislative power by the
Government of Bengal. This Act provided that the provineinl
courts of justice would be bound by the regulations framed and
issued by the Governor-General in Council. Similar powers of
making 1regulations were given to the Governors and Councils
of Madras and Bombay by an Act of 1807. y

An Act of 1800 provided for the constitution of a Supreme
Court at Madras.

In 1878 a Committee® of the House of Commons was
eppointed to inquire into the financial difficulties of the Company
which were largely due to the policy of war and annexation
pursued by Lord Wellesley. The Continental System introduced
by Napoleon had closed the European ports to British trade,
and it was no longer found possible to continue the Company's
‘monopoly of trade with India. The supporters of the Company
argued, at first, that if its trade profits were taken away its

Britisk Government in India, Vol. 11, p. €9.
Document Nos. 36, 51. See C. H. Phihips, Tho East India: Company.

2

3 Document No. 60. .
4 Document Nas, 30, 33,
5

This Committee issued the famous Fifth Report in July 1813
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revenues would not be sufficient to carry on the government of
its tewritories. It was found that the trade profits were derived
mainly from the tea trade. So the Compuny was allowed to
retain its monopoly of the tea trade and also the trade with
China. The Company then dwelt on the political dangers likely
to arise from an unlimited resort of Europeans to Indin. 1t was
decided that Europeans would be allowed to come to Indin only
vuder o strict system oi licences. The proposais submitted by
the Government to Parliament, after long consultations with the
Company, were embodied in 13 resolutions,® which formed the
basts of the Charter Act of 1813. The preumble formally asserted
“{he undoubted susereignty of the Crown of the United Kingdom
..... in and over’” the Company's territories.? The Act
granted the Indiun possessions and revenues to the Company for
a further term of twenty vears. The tea trade and the China
trade were reserved to the Company, but the general India trade
was thrown open, subject to various restrictions. The powers of
superintendence and control exercised by the Board of Control
were increased and further defined. The patronage of the
Company was preserved, subject to the approval of the Crown
in the case of the higher offices, and of the Board of Control
celtain cases.

An Act of 1828 provided for the establishment of a Supreme
Court at Bombay.

The restrictions on Indian trade imposed by the Charter
Act of 1813 were gradually removed. A consolidating Act of
1823 allowed trade to be carried on in British vessels with all
rlaces within the limits of the Company’s Charter except China.

An Act of 1824 transferred the island of Singapore to the
Company, It was placed under the Colonial Office by an Act of
1866.

Like the Charter Act of 1818, the Charter Act of 1833 was
preceded by detailed inquiries into the administration of India.
It introduced important constitutional changes. The provisions
of the Act should be studied with special reference to Macaulay’s

1 Printed in an Appendix, Mill and Wilson’s History of British
India, Vol. VII.

2 See C. H. Philips, The East India Company, pp. 190-191; also,
Cambridge History of Indwa, Vol. V, p. 594.

The sovereignty of the Crown had been clearly reserved in the Charter
of 1698

3 Document No. 45.
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speech in the House of Commons?! and the Despatch of the Court
of Directors.?2 This important enactment was directly connected
with the triumph of Whiggism in England. Macaulay himself
was Secretary to the Board of Control and James Mill was the
Examiner of Correspondence at the India House. Their influence
may be traced in the Act itself and aiso in the explanatory
Despatch. Macaulay’s remarks on Indian laws cannot be under-
stood except against the background of Benthamite theories on
legislation and codification. Macaulay’s peroration about ‘an
Empire exempt from all natural causes of decay’ is almost an
€cho of self-complacent mid-Victorian Liberalism.

It is interesting to notice the great importance assigned by
the framers of the Charter Act of 1833 to the question of the ‘fres
ingress’ of Europeans into India.® \With this question were
connected the centralisation of legislation, judicial changes and
the removal of the disqualification of Indians for appointments
iu the Company’s service. The Charter Act of 1818 had allowed
Europeans to come to India under a strict system of licences,
That restriction was now removed, but adequate precautions were
taken to minimise the evils likely to arise from the ‘free ingress’
of Buropeans of all classes into India,

An Act of 1885 «uspended the provisions of the Charter
Act of 1833 relating to the division of Bengal into two Presi-
dencies. This suspension was continued by the Charter Act of
1853. The Act of 1835 provided for the appointment of a
Lieutenant-Governor for the North-Western Provinces. The
first appoiniment was made in 1836. The plan of creating
Exccutive Councils for Bengal and the North-Western Provinces
was given up.

The Charter Act of 1833 had allowed the Company to hold
the territorial possessions in India for twenty years ‘in trust for
His Majesty, his heirs and successors.” Twenty years later
another Charter Act* continued the same arrangement without
fixing any definite term: the Company was to govern India
until Parliament should otherwise direct. The creation of a
Legislative Council was the most interesting provision of this
Act. Lord Dalhousie and Sir Charles Wood held different views

1 Document No. 46.

2 Document No. 47.

3 Document No. 47.
4 Document Nos 52, 53.
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about the functions and position of the Council'. 1t is interesting
tc speculate whether political progress in India would have been
hastened if Sir Charles Wood had decided to recognise the
Legislative Council as an ‘Anglo-Indian House of Commons fer
the redress of grievances, to refuse supplies, and so forth'.

An Act of 18342 empowered the Governor-General in Coun-
cil, with the sanction of the Court of Directors and the Board of
Control, to take any part of British tetritory under his immediate
authority and management and to provide for its administration.
This provision resuited in the establishment of Chief Commis-
sionerships for provinces like Assam, the Central Provinces and
Burma. But the title of Chief Commissioner was not directly
recognised by Act of Parliament till 1870.

The Act of 1854 also ‘émpowered the Government of India,
with the sanction of London, to define the limits of the different
provinces in India. The Governor-Generai i (‘ouncil was given
all the residuary authority not transferred to the Local (iovern-
ments of the provinces into which the old Presidency of Bengal
had been divided. The Governor-General was no longer to bear
the title of Governor of Bengal.

Transfer of India to the Crown

The transfer of the Government of India from the Compauy
to the Crown was the logical result of the clear declaration of the
sovereignty of the Crown in the Charter Acts. The occasion of
the transfer was provided by the Mutiny, which showed that
‘Double Government' and conflict of responsibility could no
Jonger continue®. 1t was, however, as Lord Derby pointed out,
no more than a formal change: *‘..... in point of fuct, the
transfer of authority to the Crown is more nominal than real,
because, although the Court of Directors have been in a position
to exercise certain powers of obstruction and delay, 1 belicve
ihat, with the single exception of the power of reculling the
Goverror-General, there was no single act which they were
enabled to perform without the assent of the President of the
Board of Control.””* In vain did the Company invite enquiry

1 Document Nos. 57, 58. See Lee-Warner, Life of Dalhouse, Vol. 11,
Pp. 236-245.

2 17 & 18 Viet. c. T7.

3 See Palmerston’s speech : Indian (‘onstitutional Documents, Vol. 11,
Document No. 1.

4 Indian Constitutional Documents, Vol. 1I, Document No. 3.
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into Indian udministration and declare, in the eloquent words of
John Stuart Mill, that its government ‘‘hus been not only one of
the purest in intention, but one of the most beneficient in act.
ever known mmong mankind.”' Ditt’s Indin Act, and the
steadily expanding authority of the Board of Control, had
converted the Company into ‘s quasi-state department.’
Resistance was useless when the Stute asserted its final claim.

Cinl Service?

Elizabeth's Charler empowered the Company to ‘make,
otdain, and constitute such und ro many reasonable laws, cons-
titutions, orders, and ordinances, as to them ... .. shall seem
necessary and convenient for the good government . . . . of all
factors, masters, mariners, and other officers, employed or to be
employed in any of their voyages’. The Charter of 1698
grunted similar powers, and added the power of inflicting reason-
able punishment by imprisonment, fines, or the like for breaches
of the Compuny’s enactments. Thus the disciplinary control of
the Company over its own servants was confirmed and
strengthened.

he servants of the Company were usually appointed as
‘apprentices’ or ‘writers’ at or about the age of sixteen and
worked their way up ordinarily by seniority. The candidates
were selected by the Court of Directors upon their own petition
or request. In 1781 it was “‘ordered that in future all petitions
for employments in the Company’s service, either at home or
abroud, be presented by some of the gentlemen in the Direction’.
Thus originated the system of patronage which was looked upon
as an important privilege of the Court of Directors. Naturally
the Directors preferred their friends and relatives to unknown
but better candidates. ‘‘The Service became practically the
monopoly of certain families.” The emoluments of the Com-
pany’s servants were lot attractive, but they usually got free
quarters and various kinds of ailowances. There was no security
of tenure, and suspensions and dismissals were sometimes made
on flimsy grounds. Although trade was the main pre-occupation
of the civil servants in the early days of the Company, they had
tc exercise legislative, judicial and administrative functions on a
sxpall scale,

1 Document No. 60.
2 See A. K. Ghosal, Civil Service in India.
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When the Company became a tetritorial Power, two prob-
lems arose: Should patronage belong to the Company or to the
Crown? How could clerks serving a commercial corporation bw
taught to govern an expanding empire ?

The Acts of 1778, 1784, 1793! and 1813 left the Company's
right of patronage undisturbed. In 1833 an attempt was made
to introduce a system of modified competition; but the Directors
cleverly managed to retain their privilege3. By the Charter Act
of 1833 the right of patronage was taken away from the Court of
Directors, and it was provided that appointments would be made
iz accordance with regulations framed by the Board of Control.
In 1854 regulations were framed by a Committee under the
presidency of Lord Macaulay3, These regulations threw the
covenanted Civil Service open to general competition. By an
Act of 1855 the Haileybury College, where the Company’s civil
servants were trained, was closed on January 31, 1838.

The problem of transforming ‘factors’ into responsible
administrative and judicial ofticers wis fur more difficult. (live
was fully conscious of the temptations open to the Company’s
servants®, but hix reforms were not really suceessful.  Warren
Hastings was reckiessly generous in his disposal of patronage; no
doubt hix purpose was to retain control over the Cowpuny
through favours done to proprietors’ nominees. e enormously
increased the cost of the civil establishment by crenting highly
paid posts®.  Such a system was not likely to minimise corrup-
tion and increase efficiency.

The reforms of Lord Cornwallis were sincerely meant und
really effective. He steadily refused to muke improper appoint-
ments even to gratify his masters®. He eliminated unnecessary
staff, provided for the payment of proper salaries, und curtailed
unauthorised profits. Still his system had two serious defects.
In the first place, his distrust for Indians not only increased the
cost of administration by the wholesale Europeanisation of the
service; it also degraded Indian character?. Secondly, he failed
Document No. 28 and p. 110.

See p. 280.
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to understand that mere removal of corruption could not increase
the efficiency of the Civil Service. The equipment of the civil
servants left much to be desired. It is probable that Lord
Cornwallis was vaguely conscious of this difficulty. The necessity
of training the Company’s servants in Indian languages was
recognised in 1790, and it was notified to the writers that ‘‘the
Governor-General will not be inattentive to the progress which
they make in acquiring the country languages™.

Although Lord Wellesley is remembered chiefly as one cf
the most successful of the ‘Senatorial Proconsuls’ whom Britain
sent to govern her Indian territories, yet it is being gradually
recognised that his regime constitutes a landmark in the history
of the development of the British Civil Service in this country.
His Notification dated December 21, 1798, by which certain
offices were closed to those servants of the Company who failed
o pass an examination in the laws and regulations and in the
languages, was the logical culmination of the step taken by
Lord Cornwallis. In this connection it is necessary to remember
that the establishment of the Fort William College was by no
means Lord Wellesley’s sole contribution to the growth of a
better and stronger administrative system. The Fort William
College provided the necessary apparatus for giving practical
effect to the scheme of examination contemplated in 1798. It
is a8 much possible to exaggerate the importance of the College
as to belittle it. After all, even the most satisfactory arrange-
ment about linguistic and legal training cannot, by itself, create
an efficient and benevolent Civil Service capable of governing
a rapidly expanding Empire in a strange land. A Civil Service
can hardly be great unless it is convinced that it has a great
cause to serve, a great mission to uphold. That ennobling feeling
of doing something great the Company’s servants derived from
Lord Wellesley’s robust imperialism,

In a Minute® dated July 10, 1800, Lord Wellesley declared,
“‘The stabilily of that Empire .. ... must be secured by the
durable principles of internal order; by a pure, upright, and
uniform administration of justice; by a prudent and temperate
system of revenue. . ... ”* There is hardly anything new in
this statesmanlike declaration. The necessity of administrative
consolidation had been felt by Warren Hastings and Lord

1 Document Nos. 34, 35.
2 Document No. 35.
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Cornwallis, and Lord Wellesley did not add anything new to the
structure built up by them. But the civil servants breathed
a new atmosphere as soon as the ‘Senatorial Proconsul’ lunded
in India, and the new order proved more and more attractive to
them as time went on. In the first place, the disturbing effects
of that well-known declaration m Pitt's India Act—that “'to
pursue schemes of conquest and extension of dominion iu India
are measures repugnant to the wish, the honour and policy of
this nation'’'—evaporated in the whirlwind of aggression set in
motion by the new Governor-General. A Civil Service not yet
cut off from its commercial associations, and constantly
reminded by the authorities that it was governing a territory
which had been acquired by ‘measures repugnant to the .....
honour’ of England, would hardly be expected to be inspired
with any lofty ideal of efficiency and benevolence. But Lord
Wellesley silently, almost contemptuously, set aside the declara-
tion of 1784 and launched upon a career of deliberate aggression.
Lest any one should think that the policy of annexation aund
extension of suzerainty was nothing more than a temporary
phenomenon, he observed in a Minute dated July 10, 1800,
“Duty, policy and honour require, that it should not be admi-
nistered as a temporary and precarious acquisition . . . . Tt must
be considered as a sacred trust, and a permanent possession.’’?

In the second place, Lord Wellesiey allowed the Civil
Service time to settle down. For twenty years (1772—1793)
\Warren Hastings and Lord Cornwallis had introduced changes
after changes. It was, doubtless, a necessary process; the
pioneers were stil! groping in the dark and the new system
naturally took time to crystalize. But, viewed from the stand-
point of the Civil Service, so many changes coming in rapid
succession made its position uncomfortable and uncertain. New
posts were created and abolished in the course of a few years;
changes in Regulations were so frequent and bewildering that
it was hardly possible to understand them. Administrative ex-
periments are generally regarded by civil servants as unneces-
sary disturbances, especially if they come with unexpected
rapidity. Fortunately, a period of comparative quiet began
after the departure of Lord Cornwallis, and Lord Wellesley did
nothing to disturb Sir John Shore's policy of non-intervention
in the sphere of internal administration. The Civil Service

1 Document No. 35. See also Document No. 37. o




xxxvi INDIAN CONSTITUTIONAL DOCUMENTS

found time to adjust itself to the Hastings-Cornwallis system.
Thus Sir John Shore and Lord Wellesley may be said to have
contributed, although indirectly, towards the consolidation of
that system.

The policy of selecting the Governor-General from the ranks
of English statesmen, begun with the appointment of Lord
Cornwallis and confirmed by that of Lord Wellesley, opened
tc the Civil Service a new sphere of activity and usefulness,
although it removed the highest post in British India from the
scope of its ambition. A Governor-General like Warren
Hastings or Sir John Shore, who had long and varied experience
of administration in British India, possessed intimate know-
ledge of all problems and was never dependent on what we now
call ‘‘expert advice.”” Under such a Governor-General the
ablest of the civil servants can hardly hope to influence policy;
he is expected merely to give effect to the directions emanating
from the centre. Under such a system, one able and fortunate
civil servant may rise to the highest post and influence history;
but for the Civil Service as a whole it leaves nothing more
important than routine work. But under a Governor-General
like Lord Cornwallis or Lord Wellesley, who is ignorant of local
conditions and, therefore, necessarily dependent on ‘expert
advice’, the Civil Service may exercise enormous influence on
the shaping of policy. In recent times the Indian Civil Service
has undoubtedly played this part. Probably this tradition took
a somewhat definite shape in the days of Lord Welleslay.

Lord Wellesley’s aggressive policy opened to the Civil
Service a new avenue of employment and distinction. ‘‘Closer
relations with the ‘country powers’ called into existence a new
class of diplomatists, destined to be famous under the style of
Residents; while frequent hostilities taught them their business
in the most practical fashion’’.! The diplomatic training of
the Company's servants really began under Lord Cornwallis,
but Lord Wellesley extended its scope and importance; a
temporary expedient became an integral part of the administra-
tive machinery. The origin of the so-called ‘Political Depart-
ment’ of the Government of India is to be traced to the policy
of Subsidiary Alliance. In this connection it is also necessary
to remember that Lord Wellesley sent diplomatic Missions to

1 J. 8. Cotton, Mountstuart Elphinstone, p. 11.
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countries outside India! and trained some servants of the Com-
pany in international diplomacy. The services of men tramed
by him were utilised by Lord Minto. Indeed, early training in
the diplomatic sphere was best calculated to develop personality
as well as administrative capacity. ‘‘Unhampered by the
telegraph, or even by regular posts, the young diplomatists
were compelled to rely on their own resources, and often to
decide without instructions upon measures of supreme import-
ance. The sense of responsibility, thus early developed, served
thern in good stead when emergencies arrived.’™

Lord Wellesley was certainly an adept in the art of select-
ing promising youngmen for responsible posts. Munro, Mal-
.«colm, Metcalfe, Elphinstone—great names in British Indian
history—practically began their careers under him, and from
him they derived the inspiration which shaped them in their
impressionable years. Malcolm says, ‘‘His great mind pervad-
-ed the whole: and a portion of his spirit was infused into every
agent whom he employed.””® Through his agents his spirit
descended to the Company’s servants who came to Indin long
after his departure. ‘‘From Malcolm’s example’’, we are told,
“his young assistant Outram learned how to pacify Central
India hy training the savage tribe of Bhils ... ... 74 1f Lord
Hastings completed the task of empire-building left unfinished
by Lord Wellesley, he found in the civil and military officers
trained under the latter able instruments and sagacious advisers.

By the time of Lord William Bentinck the Company's Civil
Service had come to be recognised as an ‘exclusive order's; the
bureaucracy had already developed its peculiar characteristics.

The annexation of new territories and the growing com-
plexity of administration made it necessary to modify the Corn-

-

1 Malcolm went to Persia in 1799, Lieutenant Hill, Colonel Symes
and Lieutenant Canning went to Burma.

2 J. 8. Cotton, Mountstuart Elphinstone, p- 12. Malcolm remarks
about Lord Wellesley, *....those he employed in the execution of his
measures, . . . .he always relieved from every species of vexatious counter-
action and delay that could arise from the untimely intrusion of official
forms, or the unreasonable pretensions of inferior authorities.’’ (Political
Mistory of India, Vol. I, p. 331).

3 Political History of India, Vol. I, p. 331.

4 J. 8. Cotton, Mountstuart Elphinstone, p. 13.

5 Document No. 42.
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wallis system and {o admit Indians to subordinate offices.
Probably the statesmanlike views of far sighted Anglo-Indiaus
like Sir Thomas Munro! and the growing tide of Whiggism in
England also contributed to this change. The Charter Act of
18332 removed the colour bar regarding appointments, but the
Despatch of the Court of Directors® pointed out that it was not
intended to ‘break down or derange the scheme of our Govern-
ment through the instrumentality of our regular servants.’
Macaulay’s glowing tribute to ‘that wise, that benevolent, that
noble clause,’® meant no substantial concession to the Indians.

The Company and the Indian States

In all discussions about the relations of the Indian Princes.
with the Paramount Power we come across the elusive phrase,
‘“‘treaty rights’’. 1t is well to remember that, apart from
‘engagements’ and ‘sanads,’ there are only forty States with
treaties®. All these treaties, except one, were concluded during
the period 1794-1846. A proper understanding of the treaties
requires a thorough acquaintance with the political history of
the period in which they were concluded. The treaties printed
in the present work are illustrative of the demands made by the
Company upon its Indian allies. Yor want of space we have
excluded all treaties with States which do not exist at the
present time; but the historical evolution of Paramountcy
cannot be properly understood without a thorough study of the
treaties, for instance, with the Nawabs of Oudh and the
Carnatic.

Sir William Lee-Warner observes, ‘‘The key note of the

forelgn policy of the Company towards the princes of the coun-
Document No. 37.

2 Document No. 45.

3 Document No. 47.

4 Document No. 46.

5 Rampur (1794), Mysore (1799, 1881, 1913), Hyderabad (1800,
1853), Alwar (1803), Gwalior (1804, 1844), Baroda (1805), Bharatpur
(1805), Travancore (1805), Dholpur (1806), Cochin (1809), Kolhapur (1812),
Rewa (1812), Orchha (1812), Sikim (1814), Kotah (1817), Karauli (1817),
Tonk (1817), Samthar (1817), Bhopal (1818), Bikaner (1818), Datia (1818),
Dewas Senior and Junior (1813), Indore (1818), Jaipur (1818), Jaisalmer
(1818), Jodhpur (1818), Kishengarh (1818), Partabgarh (1818), Udaipur
(1818), Bundi (1818), Cutch (1819), Sawantwari (1819), Dhar (1819), Sirohi
(1823), Bahawalpur (1838), Khairpur (1838), Jhalawar (1838), Kashmir
(1846), Kalat (1876).

See Lee-Warner, T'he Native States of India, pp. 53-57.
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try from 1757..... to the close of Lord Minto's rule ns
Governor-General in 1813, was one of non-intervention or
limited lability. .. . . Beyond the ring-fence of the Company’s
dominion they avoided intercourse with the chiefs. .. .. When
the events of these fifty-six busy years are called to mind, the
palpable anxiety of the Company to auvoid both annexation and
alliances stands out in the clearest relief.”’? 1t is difficult to
accept this view in its entirety. It is true that Oudh was not
annexed in 1764, and Shuja-ud-daula was allowed to absorb
Rohilkhand with the Company’s assistance. But the process
of bringing Oudh under the control of the Company began after
the battle of Buxar and reached its culmination during the
administrations of Sir John Shore, whose adherence to the
policy of non-intervention did not prevent him from regulating
succession, and of Lovd Wellesley, who seized lurge and fertile
tracts described by Vincent Smith as ‘some of the most favour-
ed regions in Indin.” The First Anglo-Maratha War resulted
in the annexation of Salsettee; it is doubtful whether the (om-
pany was then strong enough to absorb more. Nor is Sir
William Lee-Warner correct in saying that ‘the allics of the
British derived the muin advantage’ from the four Anglo-
Mysore Wars. By the Third Anglo-Mysore War the Company
obtuined Mulabar, Coorg, Dindigul and Baramahal. By the
Fourth Anglo-Mysore War the Company annexed Kanara and
left to the dependent ITindu Raja? territory which was ‘com-
pletely surrounded by the British dominions and cut off from
access to the sea’. The terms of peace granted by Lord
Wellesley to Sindhia® and Bhonsla are described as ‘conspicu-
cus for their moderation’; but the Company acquired Orissa as
well as Delhi and Agra. Lord Wellesley also annexed the
Carnatict, Tanjore and Surat. The Cis-Sutlej States were
brought under British protection by Lord Minto in 1809. In
the same year a treaty was concluded with Sind.

It was during the administration of Lord Wellesley that
the Company ‘advanced from the position of primus inter
pares to an assertion of superiority’. He himself wrote in 1804,
““A general bond of connexion is now established between the
British Government and the principal states of India whi:h

1 The Native States of India, pp. 58-69.

Document No. 61.

2
3 Document No. 63.
4 Document No. 65.
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render it the interest of every state to maintain its alliance with
the British Government. . ... and which secure to every state
the unmolested exercise of its separate authority within the
limits of its established dominion, under the general protection
of the British power'. He gave a definite shape to the
system of Subsidiary Alhance, which had been in practical
operation in the Carnatic and Oudh for many years. The evils
inherent in this system were thus extended to new States, and
in the days of Lord Hastings and his successors they became
fairly universal. As Sidney Owen observes, ‘‘the native Prince
being guaranteed in the possession of his dominions, but depriv-
ed of so many of the essential attributes of sovereignty, sinks
in his own esteem, and loses that stimulus to good govern-
ment, which is supplied by the fear of rebellion and deposition.
He becomes a roi faineant, a sensualist, an extortionate miser,
or a careless and lax ruler. .. .. The higher classes, coerced by
external ascendancy, in turn lose their self-respect, and degene-
rate like their master; the people groan under a complicated
oppression which is irremediable. Thus, in spite of the
Resident’s counsels and attempts to secure good government,
the back of the State, so to speak, is broken; the spirit of
indigenous political life has departed: the native community
tends to dissolution; and annexation is eventually the inevitable
remedy for its helplessness and ‘thronic disorders.’’

According to Sir William Lee-Warner, the policy of sub-
ordinate isolation? was pursued during the period 1818—1857.
He remarks that the treaty with Udaipur® is ‘a document typi-
cal of Lord Hastings’ treaties’ with existing States. The treaty
with Satara (1819)%, on the other hand, illustrates his policy
with regard to newly created States. In the latter case the
Prince was required to hold the territory granted to him ‘in
subordinate co-operation with the British Government, and to
be guided in all matters by the advice of the British agent’.
This distinction between existing States and newly created
States was not, however, systematically followed. Provision was
made for intervention in internal affairs in the case of some
existing States in Rajputana®.

1 Wellesley Despatches, Vol. IV, p. 1T7.

The Native States of India, Chapter IV.
Document No. 69.

2
3
4 Document No. 75.
5 Document No. 70.
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It would not be quite correct to think that the Company’s
right of intervention in the affairs of States connected with it
by Subsidiary Alliances was based only on the specific words
of treaties. As a general rule the Supreme Government
wanted to avoid intervention!; but there were various
circumstances under which intervention could not be avoided.
Intervention in its extreme form—annexation—was in sowme
cases, as in Coorg and Oudh, the only remedy for maladminis-
tration. Sometimes intervention in the form of interference in
internal administration was the result of local British policy,
i.e., the policy pursued by a Resident who might be over-zealous
or sincerely anxious to secure benevolent administration. In
such cases the personal factor was naturally predominant.
Reference may be made to the largest State, Hyderabad, where
the ‘absolute’ control of the ruler was recognised by treaty?.
Metcalfe's biographer says, ‘‘He (i.e., the Nizam) had
tried to assert himself against a former Resident, Captain
Sydenham; and had been snubbed so effectively that he threw
up all attempt to rule, retiring into a seclusion which he practi-
cally vever violated, holding no durbars, granting no interviews,
and leaving everything to his British master and that master’s
tools, who (as he said) had relieved him of his government and
made it entirely their business. He met all complaints, if they
reached him at all, with this despairing answer.”’® Intervention
in violation of the treaty of 1800 did not, however, secure good
government to the people of Hyderabad. Metcalfe's attempt to
‘cleanse the Augean stables’ failed?, and Hyderabad illustrated
all the evils described by Sidney Owen as inevitable consequences
of the system of Subsidiary Alliance. In spite of his repugnance
tc the annexation of ‘‘the independent” States® Lord Dalhousie
bad to annex Berar.

Similar instances of interventiou by the British Government
in the internal affairs of Indian States in spite of treaty provisiors
to the contrary may be multiplied. In 1818 Lord TTastings
concluded a treaty with Jaipur, one of the articles of which ran
as follows: ‘‘The Maharaja and his heirs and successors shall

1 Lee-Warner, The Native States of India, pp. 125-126. See
Document Nos. 66, 74.

2 Document No. 62.

3 Thompson, Life of Metealfe, pp. 189-190.

4 Thompson, Life of Metcalfe, Chapter XIII.

5 Document No. 74.
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remain absolute rulers of their territory ... .. ’’ Tod says that
soon after the conclusion of this treaty the British Government
interfered in regulating the succession to the gadi of Jaipur and
also in controlling the finances. His remarks are significant:
“While we deem ourselves justified in interfering in the two
chief branches of government, the succession and finances, how
is it possible to avoid being implicated in the acts of the Govern-
ment functionaries, and involved in the party views and intrigues
of a court . . ... ? While there is a resident agent at Jeypur,
whatever his resolves, he will find it next to impossible to keep-
aloof from the vortex of intrigue.’”

Indeed, Subsidiury Alliance placed the rulers of British
India in & very anomalous and difficult position. Lord Hastings
and Lord Dalhousie thought that maladministration was no
justitieation for intervention?; yet maladministration in Hydera-
bad, resulting in the Nizam’s inability to discharge his financial
obligations to the Company, compelled Lord Dalhousie to annex
Berar. Lord Ellenborough felt that the British Government ‘is
deeply responsible to Providence for the exercise of . . . . power
in such manner as may most conduce to the happiness of all
tribes and nations within the limits of Tndia, under whatever
form of rule they may sevcrally be placed.” 3 This ‘duty’ could
not be performed without interfering in the internal affairs of
the States in violation of the treaties. Nor were the treaties the
only obstacle to intervention. As Lee-Warner points out, ‘“The
Company had no public servants whom it could spare for the
work of supervising reformns in the principalities.”” The military
forces at the disposal of the Government of India were insuffi-
cient; it could not command ‘the powerful support of railways’.
Moreover, public opinion either in British India or in the States
was not yet strong enough to serve as an ally of an enlightened
Government determined to raise the Stafes to the level of
British India.* For all these reasons the East India Company
could not evolve any consistent policy regarding intervention n
the internal affairs of the States. But in practice cases of
intervention were so frequent that the internal autonomy of the
States failed to survive the transfer of India to the Crown. In
bis despatch dated the 30th April, 1860, Lord Canning laid dowrs

1 dnnals of Amber, Chapter IV.
2 Document Nes. 66, 74.

3 Document No. H.

4. See p. 341.
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the principle that flagrant misgovernment must be prevented or
arrested by timely exercise of intervention. **With this accep-
tance of the necessity of intervention modern political practice
may be said to have begun’’. The Report of the Butler
Committee stated the position in the following words: *'The
relutionship of the Paramount Power with the States is not a
merely contractual relationship, resting on treaties made more
than a century ago. It is « living, growing relationship shaped
by circumstances and policy, resting, as Professor Westlake has
said, on a ‘mixture of history, theory and modern fact’. The
origin of this ‘mixture of history, theory and modern fuct’ must
be traced to the period covered by this volume,

Sir William Lee-Warner has tried to justify the morality
and legality of Lord Dalhousie’s annexations.! The cuses of
Coorg and Oudh proved that neither treaty nor advice could
cure oppression. ‘‘They were the object-lessons which induced
him to welcome lapses as cutting the knot which political prac-
tice had failed to unite.” The legnl validity of the Doctrine of
Lapse was based on the tundamental distinction between private
property und a chiefship which is recognised by Hindu law.?
On this point we should also take specinl note of Lord
Dalhousie’s clussification of States.?> There is no doubt,
however, that the political inexpediency of Lord Dalhousie’s
policy was demonstrated by the “Mutiny’. So the Queen’s
Proclamation® assured the Princes that their ‘ Rights, Dignity and
Honour’ would be scrupulously respected, and the ‘Adoption
Sanads's granted by Lord Canning brought the era of annexations
to an end.

1 The Native States of India, pp. 152-156. See also Lee-Warner's
Iife of Dalhousme, Vol. 1I.
See Cambridge History of [ndia, Vol. V, pp. 581-587.
Document No. 75.
Indian Constitutional Documentz, Vol II, Document No. 4.
Indian Constitutional Documents, Vol. 1I, Appendix.
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1. GROWTHE OF THE EAST INDIA COMPANY'S
TERRITORIAL POWER IN BENGAL', 1757-1766.

[The battle of Plassey took place on June 23, 1757; on
June 28 Chve conducted Mir Jafar to the masnad at
Murshidabad. Describmng Mir Jafar's postion after DPlascey
Vangittart wrote, “We have now a Nabob of our own making,
and absolutely dependent upon us for his estabhishment and
tuture secmity”. Thus arose ‘a conflict between the person
mvested with the sole rghts of admmstration m the provinee,
and the corporation controling the only efficient mlitary
force theremn’. Mir Jafar granted to the Company zamindan
rights i the district of 24 Parganas adjoinmg Calcutta, m
addition to commercial privileges. Chive left Bengal early
m 1760; he was temporarly succeeded by Holwell, whom
Vansittart replaced in July, 1760. Meanwhile Mir Jafar had
alienated the Calcutta Council by his intrigues with the Dutch
and the Shahzada—later Emperor Shah Alam 11—and also by
his failure to satisfy the financial demands of the Cumpany
So he was removed and his son-in-law, Mir Kasim, was placed
on the masnad in October, 1760. Mir Kawum granted to the
English the districts of Burdwan, Midnapore and Chittagong
for the mamtenance of their troops and also agreed to pay oft
the outstanding debts of his predecessor to the Company.
But the question of internal trade led to a war between Mir
Kasim and the Company, which finally resulted in the
former's downfai. Mir Jafar was restored, On July 10,
1763, he signed a new treaty by which he agreed to it the
strength of his army, to receive a permanent Resident at his
durbar, and to levy no more than 2} per cent. on the English
trade in salt The grant of the three districts was confirmed
After Mir Jafar’s death early in 1765 his son Najm-ud-daula
was recognised as his successor on condition of his appointing
a Minister nominated by the English, and agreeing not to
dirplace him without their approval. As a result of this
arrangement ‘‘the Nawab survived as a figurehead, in whose
name administration was condueted by a nominee of the
English, but who of himself could do nothing”, After the
grant of Dewani by Shah Alam II the puppet Nawab, Saif-
ud-daula, left the military control of his provinces entirely
to ‘the discretion and good management' of the Company. ]

1 Bee Firminger, Historical Introduction to the Bengal
Portion of the Fifth Report, Chapters I, VI, VIL
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1. Olive to Oalcutta Council, June 30, 1757.

In the afternoon I waited on Jafar Ali Khan,
being escorted to him by his son........... I only
attempted to convince them, that......... we should
not anyways interfere in the affairs of the Govern-
ment, but leave that wholly to the Nawab; that as

Company long as his affairs required it, we were ready to keep

wants trade the field, after which we should return to Calcutta

only, and attend solely to commerce, which was our
proper sphere and our whole aim in these parts.

II. Treaty with Mir Jafar, 1757: Ariicle 9.
All the land lying to the south of Calcutta, as
Twentye far as Culpee?, shall be under the zemindary of the
four 4 English Company; and all the officers of those parts
Parganas  ghall be under their jurisdiction. The revenues to
be paid by them (the Company) in the same
manner with other zemindars,

III. Treaty with Mir Kasim, 1760: Article 5.

Burdwan, For all charges of the Company and of the said

Midnapore, Army, and provisions for the field, ete., the lands of

Chittagong Byrdwan, Midnapore, and Chittagong shall be
assigned, and sunnuds for that purpose shall be
written and granted. The Company is to stand to
all losses and receive all the profits of these three
countries, and we will demand no more than the
three assignments aforesaid.

IV. Treaty with Mir Jafar, 1763: Article 2.

I do grant and confim to the Company for
defraying the expenses of their troops, the chucklas®
of Burdwan, Midnapore, and Chittagong, which
were before ceded for the same purpose.

V. Treaty with Najm-ud-daula®, February, 1765:
Articles 2-4.

2. Considering the weighty charge of govern-

ment, and how essential it is for myself, for the

welfare of the country, and for the Company’s

1 Kulpi (now in the district of 24 Parganas).

2 A chakla was a revenue division.

3 See A. P. Das Gupta, Studies in the History of the
British in India.
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business, that I s‘dd bave a person who has had
experience therein to advise and assist me, I do agree
to have one fixed with me, with the advice of the
Governor and Council, in the station of Naib
Soubah', who shall accordingly have immediately
under me the chief management of all affairs: And
as Mahomed Reza Khan, the Naib of Daceca, has in
every respect my approbation and that of the
Governor and Council, I do further agree that this
trust shall be conferred on him, and I will not dis-
pose of him without the acquiescence of those
gentlemen.........

8. The business of the collection of the reve-
nues shall, under the Naib Soubak, be divided into
two or more branches as may sppear proper, and as
I have the fullest dependence and confidence on the
attachment of the English and their regard to my
interest and dignity, and am desirous of giving
them every testimony hereof, T do further
consent that the appointment and dismission? of the
Muttaseddees® of those branches, and the allotment
of-their severul districts, shall be with the approba-
tion of the Governor and Council; and......... it is my
further will that the Governor and Council shall be
at liberty to object and point out to me when
improper people are entrusted, or where my officers
and subjects are oppressed, and I will pay a proper
regard to such representations.........

4. I do confirm to the Company, as a fixed re-
source, for defraying the ordinary expenses of their
troops, the chucklas of Burdwan, Midnapore, and

Chittagong, in as full a manner as heretofore ceded
by my father.........

VI. Treaty with Saif-ud-daula, 1766: Article 2.
The King® has been graciously pleased to grant
unto the English East India Company the Dewany-

1 Deputy Governor.  (Natb—Deputy. Soubah, se.,
Subahdar—Governor). !

2 Dismissal.

3 Revenue officers.

4 Shah Alam 11, the nominal Mughal Emperor.

British
control
over
adminie-
tration
through
Naib Suba

Reza Khan

British
control
over
appoint-
ment and
dismissal
of revenue
officers
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ship of Bengal, Behar and Orissa, as a free gift fou
ever!; and I...do...for the better conducting the afiairs
of the Soubahdarry®, and promoting my honour and
interest, and that of the Company in the best
manner, agree that the protecting the Provinces of
Bengal, Behar and Orissa, and the force sufficient
for that purpose, be entirely lett to their discretion
and good management. . . .3

2. CLIVE'S VIEWS ON BRITISH
POLICY, 1765.

Nothing but extreme necessity ought to induce
us to extend our ideas of territorial acquisitious
beyond the amount of those ceded by Kasim Ali
Khant. . ...

But by this system of moderation it is not
intended that the Nawab should be left entirely
independent of us. The moment he fancies himself
ju this situation he will look upon us as enemies
who have taken too much from him, and whom it will
be necessary, cither to reduce to our ancient state
of mere merchants, or to extirpate. This, therelfore,
was the-error of Mr, Vansittart’s conduct®; he advised
the Nawab to regulate his treasury, save money, tu
form and discipline an excellent army, and to pay
them well and regularly, contrary to the practice of
all the princes of India. By following this advice
punctually, Kasim Ali, in two years, thought himself
in a condition to bid us defiance, and was near
being so.

It ought, therefore, to be our plan to convince
the Nawab that our troops are his best, his only
support against foreign enemies; and that our friend-

1 See Document No. 3.

2 Subahdari, i.e., Governorship (of Bengal).

3 The second article of the Company’s treaty with
Mubarak-ud-daula is exactly similar.

4 The Zamindaris of Burdwan, Midnapore and
Chittagong.

5 “Vansittart had failed to realise that a strong Nawab
would inevitably desire to reduce the extraordinary privileges
which the English claimed......... »
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ship will be his best support against the plots and
revolutions of his own officers. Necessitated, by the
extent of his dominions, to repose large govein-
ments and great trusts in particular men, jealousics
will be perpetually subsisting. On the nice and dis-
interested management of these will depend our
importance. The principal officers must be con-
vinced that we will protect them from any capricious
violences of their sovereign!; and, on the other hand,
the Nawab must be convinced, that we will give
them up to his just reseniment the moment their
ambition alone leads them to strike at him.

To carry this balance with an even hand, the
strictest integrity will be necessary in every one who
shall have a vote in your councils abroad. I found
myself every day assaulted by large offers of
presents, from the principal men of the provinee, not
to support the Nawab in resolutions contrary to their
interests; and from the Nawab, to sacrifice them to
his capricious resentments.

But even this conduet will not be sufficient
to keep wus from giving umbrage. During Mr.
Vansittart’s government, all your servants thought
themselves entitled to take large shares in the
monopolies of salt, betel, and tobaceo, the three
articles, nest to grain, of greatest consumption in
the empire®. The odium of seeing such inonopolies
in the hands of foreigners need not be insisted on;
but this is not the only mcomemence, it is produc-

1 \thle Chve protected Ramnarayan, who was always
loyal to the English, Vansttart surrendered him to Mir
Kasim. S8ee Cambridge History of India, Vol. V, p. 170.

2 Mir Jafar’s parwanas contained the following instrue-
tions to his officers: ‘“Whatever goods the Company's
qumastehs may bring or carry to or from their factories, the
aurungs or other places, by land or by water, with a dustuck
from any of the chiofs of their factories, you shall neither
ask nor receive any sum, however trifling, for the same
Know they “have full power to buy and sell; you are by no
means to oppose it.. ..Whoever acts contrary to these
crders, the English have full power to numsh them".

(Parwana—order. Gumastah—servant. Aurung—depot Dus
tuck—pass.)
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tive of another, equally, if not more prejudicial to
the Company’s interests; it enables many of your
servants to obtain, very suddenly, fortunes greater
than those which in former times were thought a
sufficient reward for a long continuance in your
service. Hence these gentlemen, thus suddenly
enriched, think of nothing bhut of returning to enjoy
their fortunes in England, and leave your affsirs in
the hands of young men, whose sanguine expecta-
tions are inflamed by t:e examples of those who
have just left them.

3. GRANT OF DEWANI TO THE EAST INDIA
COMPANY BY EMPEROR SHAH ALAM!, 1765.
(August 12, 1765).

In a letter2 to Wilham Pitt the Elder, dated January 7,
1769, Clive suggested the desirability of acquiring the
sovereignty of Bengal, Bihar and Onssa for the Company,
and added, *. ... .there 1s httle room to doubt our easily
obtaining the Moghul's sunnud (or grant) in confirmation
thereof, provided we agreed to pay him the stipulated allot-
ment out of the revenues, viz., fifty lacz annually’’. He
continued, *‘.. ... apphcation has been made to me from the
court of Delhi, to take charge of collecting this payment, the
person entrusted with which is styled the King’s Dewan, and
i3 the next person both in dignity and power to the Subah
But this high office I have been obliged to decline for the
present, as I am unwilling to occasion any jealousy on the
part of the Subah; especianlly as I see no likehhood of the
Company’s providing us with a sufficient force to support
properly so considerable an employ, and which would open
a way for securing the Subahship to ourselves.”

Pursued by the relentless hostility of the powerful
Wazir, Imad-ul-Mulk, Ali Gauhar, son and heir-apparent of
Emperor Alamgir II, fled from Delhi in 1758, formed an
alliance with Shuja-ud-daula, Nawab of Oudh, and tried un-
successfully to carve out for himself a Kingdom in Bengal
He succeeded to the throne under the title of Shah Alam 11
after the murder of his father in 1759, but he remained a
homeless wanderer, unable to occupy the Imperial capital.
After the battle of Buxar (October 23, 1764) Shah Alam,
deserted by Shuja-ud-daula, took shelter with the English.
Clive gave him the districts of Kora and Allahabad, with an

1 Bee Firminger, Historical Introduction to the Bengal
Portion of the Fifth Report, Chapter VIII.

2 See Keith, Speeches and Documents on Indian Policy,
Vol. 1, pp. 13-18.
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estimated vevenue of 28 lukhs a year, and promised him the
Bengal tribute of 26 lakhs per annum, and 1n return for
these secured the farman of August 12, 1765. Thus the Com-
pany sccured the full control of Bengal affairs ‘without incur-
ring the inconvenience of formal and avowed domunion’l.]

At this happy time our royal Firmaund®, indis-
pensably requiring obedience, is issued : that whereas,
in consideration of the attachment and services of
the high and mighty, the noblest of exalted nobles,
the chief of illustrious warriors, our faithful servants
and sincere well-wishers, worthy of our royal
favours, the English Company, we have granted
them the Dewanny® of the Provinces of Bengul.
Behar, and Orissa, from the beginning of the Fussul
Rubby of the Bengal year 1172, as a free gift and
ultumgau®, without the association of any other
person, and with an exemption from the payment of
the customs of the Dewanny, which used to be paid
to the Court. It is requisite that the said Company
engage to be security for the sum of twenty-six
laklis of rupees a year, for our royal revenue, which
sum has been appointed from the Nabob Nudjum-ul-
Dowla Behauder®, and regularly remit the same to
the royal Cirear; and in this case, as the said Com-
pany are obliged to keep up a large army for the
protection of the Provinces of Bengal, etc., we have
granted to them whatsoever may remain out of the
revenues of the said Provinces, after remitting the

1 See Sir J N. Sarkar, Fall of the Mughd Empuie,
fol. II, Chapters XIII, XXV; and A. 1. Srivastava,
Shuja-nd-Dauluh, Vol. I, Chapters IV, Vi; Vol. II,
Chapter X.

2 Parman—Grant

3 For the meamng of Dewani see Moreland, The
Agrarian System of Moslem India, pp. XIV-XV; and D N
Banerjee, Early Administrative System of the Eurt India
Company in Bengal, Vol. 1, pp. 1-6, 50-66.

4 Altamgha or Grant-under-Seal. Such grant constitu-
ted ‘the mearest approach to land-ownership, in the modern
sense, which appears during the Mogul period.” By ‘contrast
with the other tenures of the period, it may be regarded as
permanent.’ See Moreland, The Agrarian System of Moslem
India, pp. 127-128.

5 Nawab Najm-ud-daula.
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sum of twenty-six lakhs of rupees to the royal Circar,
and providing for the expenses of the Nizamut*. It
is requisite that our royal descendants, the viziers?,
the bestowers of dignity, the Omrahs3, high in rank,
the great officers, the Muttaseddees of the Dewanny,
the managers of the business of the Sultanut, the
Jaghirdars and Croories, as well as the future as the
present, using their constant endeavours for the
establishment of this our royal command, leave the
said office in possession of the said Company, from
generation to generation, for ever and ever. Looking
upon them to be assured from dismission or removal,
they must, on no account whatsoever, give them
any interruption, and they must regard them as
excused and exempted from the payment of all the
customs of the Dewanny and royal demands.
Knowing our orders on the subject to be most strict
und positive, let them not deviate therefrom.

4. CLIVE'S® VIEWS ON THE POSITION OF
THE NAWAB OF BENGAL, 1765—1767.

I. Letter to the Chairman of the Court of
Directors, April 17, 1765.

We have at last arrived at that Critical Period,
which 1 have long foreseen; I mean that Period
which renders it necessary for us to determine,
whether we can or shall take the whole to ourselves.
......... it is scarcely an Hyperbole to say that the
whole Mogul Empire is in our hands. The Inhabi-
tants of the Country.......... have no Attachment to
any Obligation; their Forces are neither disciplined,
commanded, nor paid, as ours arc. Can it then he
doubted that a large Army of Furopeans will effec-
tually prescrve us Sovereigns, not only holding in
Awe the Attempts of any Country Prince, but by
rendering us so truly formidable, that no French,

1 Maintenance of law and order, administration of
criminal justice, ete.

2 Wazir—Chief Minister.

3 Nobles.

4 Clive reached Caleutta as Governor of Fort William
in May, 1765, and left India for the last time in February,
1767.



INDIAN CONSTITUTIONAL DOCUMENTS 9

Dutch, or other Enemy will presume to molest us...
...... The very Nabobs whom we might support,
would be either covetous of our Possessions, or
jealous of our Power. Ambition, Fear, Avarice,
would be daily watching to destroy us; a Vietory
would be but a temporary Relief to us, for the
dethroning of the first Nabob would be followed by
setting up another, who from the same Principles,
would, when his Treasure admitted of his keeping up
an Army, pursue the very Path of his Predecessor.
We must indeed become Nabobs ourselves in I'act,
if not in Name, perhaps totally so without disguise.

. ‘System of Politics’: Select Committee,
January 16, 1767,

The first point in DPolitics which T offer to your
consideration, is the Form of Government. We are
sensible, that since the acquisition of the Dewanny,
the Power formerly helonging to the Soubah of these
Provinces is totally in Fact vested in the East India
Company. Nothing remains to him, but the Name
and Shadow of Authority. This Name however, this
Shadow, it is indispensably necessary we should seem
to venerate. Every Mark of Distinction and Respeet,
must he shown him, and He himself encouraged tc
shew his Resentment upon the least want of Respeet
from other Nations. Under the sanction of » Soubah
every Encronchment that may he attempted by
Foreign Powers, can effectually be crushed, without
any apparent Interposition of our own Authority, and
all real grievances, complained of by them, can,
through the same channel, be examined into and
redressed.......... To appoint the Company’s servants
to the offices of Collectors, or indeed to do any act,
by an Exertion of the English Power, which ean
equally be done by the Nabob at our Instance, would
be throwing oft the mask,—would be declaring the
Company Soubah of the Provinces. Foreign Natious
would immediately take umbrage, and complaints
preferred to the British Court might be attended with
very embarrassing consequences. Nor can it be sup-
posed that either the French, Dutch, or Danes would
readily acknowledge the Company’s Soubahship, and
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pay into the Hands of their Servants the Duties upon
Trade, or the Quit Rents of those Districts which
they may have long been possessed of by virtue of
the Royal Firmaund, or Grants from former Nabobs
......... Tn short, the present Form of Government,
will not, in my opinion, admit of variation: The
Distinction between the Company and the Nabob
must bhe carefully maintained, and every Measure
wherein the Country Government shall even seem to
he concerned, must be carried on in the Name of
the Nabob, and by his Authority. . ...

5. RIOCHARD BECHER ON THE BAD EFFECTS
OF DOUBLE GOVERNMENT:, 1769.

(May 24, 1769).

[The system of ‘Double Government’ introduced by Clive
remained in force for about seven years, 1765-72. He was
succeeded as Governor in 1767 by Verelst?, who was succeed-
ed at the end of 1769 by Cartier. Warren Hastings took
charge from Cartier in April, 1772, The evil effects of
‘Double Government’ attracted the notice of responsible
officials of the Company, lke Richard Becher, who was
Resident at the Nawab's Court in 1769.]

It must give pain to an Englishman to have
Reason to think that since the accession of the Com-
pany to the Diwani the condition of the people of
this Country has been worse than it was before; and
yet T am afraid the Fact is undoubted;......... this fine
Country, which flourished under the most despotic
and arbitrary Government, is verging towards its

In Aliverdi Khan's® Time the amount of the
Revenue paid into the Treasury was much less than
what comes in at present......... When the English
received the grant of the Diwani their first considera-
tion seems to have been the raising of as large sums
from the Cowmtry as could be collected, to answer
the pressing demands from home and to defray the

1 See Firminger, [Introduction to Fifth Report,
Chapter IX.

2 B8ee Nandalal Chatterji, Verelst sn India.

3 Nawab of Bengal, 1740-1756.
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large Expenses here. The Zumindars not being will-
ing or able to pay the sums required, Aumils® have
been sent into most of the Districts. These Awmils
on their appointment agree.........to pay a fixed sum
for the Districts they are to go to, and the man that
has offered most has generally been preferred. \What
a destructive system is this for the poor Inhabitants!
The Aumils have no connection or natural Interest in
the Welfare of the Country where they make the
collection, nor have they any certainty of holding
their places beyond the Year: the best recommenda-
tion they can have is to pay up their Kistbundi
punctually, to which purpose they fail not to rack the
Country whenever they find they cannot otherwise
pay their Kists and secure a handsome sum them-

selves..... ... The Aumils. ....... appoint those that act
under them; so that during the Time of the Year's
Collection their power is absolute......... On  this

destructive plan and with a continual Demand for
more Revenue have the collections been made ever
since the English have been in possession of the
Diwani.........

6. BOLTS: ON THE BAD EFFECTS OF
DOUBLE GOVERNMENT*, 1772.

The soil, revenues, justice, and interior govern-
ment of these countrics are entirely in the hands of
the English East India Company; the prince, whom
they call the Grand Mogul, being the mere instru-
ment of their power, set up by them, and supported
by a pension for the serving of their own private
purposes; the pretended Nawabs of Bengal and
Behar being the actual stipendiary servants of the
said Company, and the Diwani, under which title
they pretend fo hold those territorial possessions,
being & mere fiction, invented for the private pur-
poses of the Company and their servants.........

1 Revenue farmers.

2 Instalment payable under contract.

3 A discharged officer of the Company.

4 See Firminger, Introduction to Fifth Report,
Chapter X.
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The revenues of the provinces of Bengal, Behar,
snd part of Orissa, which the Company collect, were
in the year 1765 estimated to amount to upwards of
three millions six hundred thousand pounds sterling
per annum; and by proper management they might
with ease have been improved by this time to six
millions ; but at present, under the ridiculous plan of
a double government, they are every day exhausted
by plunder and oppression; and while this nation is
gazing after the fruit, the Company and their substi-
tutes are suffered to be rooting up the tree.

The different interests of the Company, as
sovereigns of Bengal and at the same time as mono-
polizers of all the trade and commerce of those
countries, operate in direct opposition, and are
mutually destructive of each other; so that without a
new system, the progress must be from bad to worse.
The Company, if left to pursue its present system,
will ruin itself; the possessions in Bengal will be
beggared.

7. THE COMPANY AS DEWAN,' 1772.

[During the period 1765-1772 the actual administration
of the Nawab’s provinces was in the hands of two Naib
Dewans—the Company itself being the Dewan—Muhammad
Reza Khan in Bengal and Shitab Rai i Bihar, who were
to some extent controlled by British officers called Supervisors,
these latter being first appointed in 1769. Warren Hastings
was ‘armed with full powers to make a complete reformation’
and ordered ‘to destroy the whole fabric of the double
government’. He abolished the office of Naih Denan and
prosecated Muhammad Reza Khan and Shitab Rai tor
peculation, although both of them were acquilted. The
Company formally undertook to collect the revenues through
the agency of its own servants and thus practically assumed
responsihility for the whole civil administration. Hastings
described it as ‘implanting the authority of the Company,
and the sovereignty of Great Britain, in the constitution of
this country’. e transferred the treasury or Khalsa from
Murshidabad to Calcutta, which thus became the capital
of Bengal. He appointed as the minor Nawab’s guardian,
not his mother, but Mani Begam, the widow of Mir Jafar,
whose interest, Hastings declared, ‘must lead her to concur

1 Proceedings of the Secret Select Committee, April 28,
1772.
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with all the designs of the Company, and to solicit ther
patronage’. He also introduced commercial and judicil
reforms!. He wrote to Sykes on March 2, 1773, **. . by
the translation of the Ahelsa to Calcutta, by the exercise of
the Diwani without an intermediate agent, by the present
establishment and superintendency of the Nawab's house-
hold, and by the establishment of the new courts of justice,
under the control of our own Government, the authority of
the Company 1s fixed in this country without auy possibility
of a competition and beyond the power of any but them-
selves to shake 1t. The Nawab 15 a mere name, and the scat
of Governmeat most effectually and visibly translated from
Murshidabad to Calcutta ... "]

As Mahomed Reza Cawn is now dueprived of
his office of Naib Dewan the Honourable Court of
Directors have resolved to stand forth themselves in
the chuaracter of Dewan. The Board are of opinion
that the Moorshedabad Council should be direeted
immediately to undertake the conduct of that office
until proper plans can be formed for the management
of so important a trust. It is therefore—

Agreed to send the following dircction to that
Board :—

To Samuel Middleton, Esq., Chief, etc., Council
of Revenue at Mooreshedabad.
Gentlemen,

The Ilonourable Court of Directors having
thought proper to divest Mahomed Reza Cawn of his
station of Naib Dewan and having determined to
stand forth publicly themselves in the character of
Dewan, we direct that for the present you take
charge of that office and perform the duties of it
until we shall have settled and digested a proper plan
for the conduct and management of so important a
trust, and you will immediately make this alteration
public at the city as well as in all the districts
appertaining to the province of Bengal,

Fort William, We are, ete.,
The 28th April, 1772. (8d.) Members of Council.

) 1. See Monckton Jones, Warren Hastings in B:ngal; and
Firminger, Introduction to Fifth Report, Chapters XI, XII.
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* » L] *

As the charge of neglect or embezzlement of re-
venues is equally applied by the Court of Directors
to Setabroy, the Naib Dewan of the Behar province,
as to Mehomed Reza Cawn, as they have directed a
minute enquiry to be made into both, and as the
leaving Setabroy in possession of his office after the
measures which have been taken respecting Mahomed
Neza Cawn, and the conclusions which he must
necessarily form with regard to himself, may put in
his power to elude any enquiry into his econduct either
by private collusions with hiz agents or by flight —

The Board are of opinion that it will be equally
recessary to lay an immediate restraint upon his per-
son and that of his Dewan also.

Agreed therefore that the President be requested
to write to the Chief of Patna for the above purpose
in like manner as he has written to the Chief of the
Durbar.

8. WARREN HASTINGS ON DEFECTS IN THE
EAST INDIA COMPANY'’S SYSTEM OF
GOVERNMENT, 1773.

(Letter to the Court of Directors,
November 11, 1773).

May I be permitted, in all deference and sub-
mission to your commands, to offer it as my opinion
that whatever may have been the conduct of indivi-
duals, or even of the collective members of your
former administrations, the blame is not so much
imputable to them as to the want of a principle of
government adequate to its substance, and a coercive
power to enforce it. The extent of Bengal, and its
possible resources, are equal to those of most states
in Europe. Its difficulties are greater than those of
any, because it wants both an established form and
powers of government, deriving its actual support
from the unremitted labour and personal execution of
individuals in power instead of the vital influence
which flows through the channels of a regular consti-
tution, and imperceptibly animates every part of it.
Our constitution is nowhere to be traced but in
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ancient charters which were framed for the jurisdic-
tion of your trading settlements, the sales of your
exports, and the provision of your annual investment.
I need not observe how incompetent these must
prove for the government of a great kingdom, and
for the preservation of its riches from private violeuce
and embezzlement.
* * * * *

I shall offer but two points to your notice. One
is the rapid succession of your governors!; the other,
the undefined powers of the respective members of
your administration. Both are productive of the
same ill effects, o want of vigour and consistency in
public measures, and a general diffidence and the
consequent spirit of intrigue in those whose interests
or services are by any mode of relation connected
with our government.

* * * * *

The powers of the Governor, although supposed
to be great, are in reality little more than those of
any individual in his Council. Their compliance, his
cwn abilities, or a superior sharz of attention, and
the opinion that he possesses extraordinary powers,
may give him the effect of them, and an ascendant
over his associates in the administration; but a
moment’s contention is sufficient to discover the
rakedness of his authority, and to level him with the

To draw the line between him and the other
members of his administration, and to define the
powers which may be entrusted to his charge, would
not be an easy task......... I am convinced that the
future prosperity, and even the being of the Company,
and of the national interests in this great kingdom,
depend upon it. The distant and slow interposition
of the supreme power which is lodged in your hands
cannot apply the remedies to the disorders which may
arise in your state. A principle of vigour, activity,
and decision must rest somewhere. In a body of men

1 The term of each Governor was then limited to three
years.
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entrusted with it, its efficacy is lost by being too
much divided. It is liable to still worse consequenc-
es, the less the number is of which the body consists,
because the majority is easier formed. Fixed to a
single point only it can command confidence and
ensure consistency.........

On the other hand there is a danger that such
u power may be abused, unless powerful checks be
provided to counteract the misapplication of it. .. .1
... .proceed to describe the points of distinction
which appear to me necessary for ascertaining the
respective provinces of the Council, the Select Com-

mittee, and the President.

1. The Select Committee shall have the power
of making peace and war, and of determining all
measures respecting both, independent of the Council
at large. But they shall enter into no treaty of
alliance, whether offensive or defensive, for a longer
duration than two years without a special authority
from the Honourable the Court of Directors. Every
such treaty shall be communicated to the Council at
large as soon as it conveniently may be, that their
opinion upon it may be transmitted with it to the
Court of Directors.

9. It shall nevertheless be allowable for the
President to bring any matter before the Council at
large, although included within the foregoing limita-
tions, and the decision of the Council thereon shall be
valid and binding on the Select Committee. But no
other members of the Committee shall be allowed the
same privilege.

3. The President shall have the privilege of
acting by his own separate authority on such urgent
and extraordinary cases as shall in his judgment re-
quire it, notwithstanding any decision of the Council,
or of the Committee passed thereon. On every
occasion the President shall record his resolution to
act in the manmer above specified, in virtue of the
power thus vested in him, and shall expressly declare
that he charges himself with the whole responsibility.
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4. All civil appointments within the provinces
shall be made by the Board at large, but the
President shall be empowered of his own authority
to prevent any particular appointment and to recall
any -person, not being a member of the Board, from
his station, even without a reason assigned. .\l
appointments beyond the provinces, and all military
appointments which are not in the regular line of
promotion, shall be made by the President alone.

* * * *

....J offer it as my humble opinion that on
whomsoever you shall think fit to bestow the place
which I now hold in your service, it will be advisable
to fix him in it for a long period of time. . ..

The first command of a state so extensive as that
of Bengal is not without opportunities of private
emoluments, and although the allowances which your
bounty has liberally provided for your servants may
be reasonably expected to fix the bound of their
desires, yet you will find it extremely difficult to res-
train men from profiting by other means, who look
upon their appointment as the measure of a day, and
who, from the uncertainty of their condition, see no
room for any acquisition but of wealth, since reputa-
tion and the consequence which follows the success-
ful conduct of great affairs are only to be attained in
a course of years. ...

. .. .Every man whom your choice has honoured
with so distinguished a trust seeks to merit approba-
tion and acquire an eclat by innovations, for which
the wild scene before him affords ample and justifi-
able occasion. But innovations of real use require a
length of time, and the unremitting application of
their original principles to perfect them. Their im-
mediate effects are often hurtful, and their intended
benefits remote. . . .But who that looks only for pre-
sent applause or present credit would hazard both for
remote advantages, of which another might arrogate
the merit and assume the reward? Or who will
labour with equal perseverance for the accomplish-
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ment of measures projected by others, as of those of
which he was himself the contriver?

9. THE EAST INDIA COMPANY AOT, 1773.!
(13. Geo. 3, O. 63). .

[The establishment of the Company’s territorial sover-
eignty in Bengal, Bihar and Onssa was a direct prelude to
Farliamentary intervention in its affairs, and the immediate
cause of intervention was financial. ‘“I'he eyes of the pio-
prietors of the Company were dazzled by golden visions."
After the grant of Dewani they raised the dividend from
6 per cent., at which it had been for many years, to 10 per
cent. in 1766 and in 1767 to 12} per cent. Speculation 1n
India stock naturally began. The shadow of the South Sea
Bubble was still dimly hanging over England, the Government
could not avoid the responsibility of preventing disaster by
the prompt adoption of precautionary measures. In 1766
Parliament instituted an inquiry mto the Company’s affairs
at Elder Pitt’s suggestion. At once it became clear that the
inquiry would not be limited to the question of the dividend.
Elder Pitt, under whose able gmdance the Seven Years’ War
had consolidated and strengthened the Company’s position in
India2, held that the acqusitions of the Company really
belonged to the Crown. Similar views were held hy Lord
North. Serious steps might have been taken against the
Company; but Elder Pitt’s illness placed the matter in the
hands of Charles Townshend, who was inclined to spare the
great corporation as much as possible. Respect for charter
rights was very strong in the eighteenth century; the exten-
s1on of the control of the Crown over the territories acquired
by the Company was regarded by Whigs and Tories alike as
an infringement of its charters. The result was that Town-
shend’s Acts3 of 1767 bound the Company to restrict its
dividend to 10 per cent. and to pay £400,000 annually for two
years into the Exchequer in respect of its territories and
revenues. ““Thus the State claimed its share of the Indian
spoil, and assented its rights to control the sovereignty of
Indian territories.s

In 1769 & new agreement was made by Parliament with
the Company for five years, during which period the
Company was empowered to enjoy the territorial revenues of

1 This Act is generally known as the Regulating Act.

2 Horace Walpole wrote, “Half the empire of
Hindostan, conquered under his administration by the spirit
he had infused, still pours its treasures into the Thames.”

3 7 Geo. III, cc. 56, 57. See Keith, Speeches and
Documents on Indian Policy, Vol. I. -

4 TIlbert, The Government of India, p. 39.
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India in exchange for an annual payment of £400,000 into the
Exchequer. But the Company was approaching bankruptcy, and
mn 1772 1t had to confess its inabihity to pay the annumty.
In order to forestall drastic changes from outside the Company
attempted through Sullivan, 1ts Deputy Chairman, to
introduce a Bill for the better regulation of its affars. DBut
leave to introduce Sullivan’s Bill was refused, and n April,
1772, Burgoyne carried a motion to appomnt a Select Com-
mittee to enquire into the affairs of the Company. Lord
North, who had become I'rime Minister 1n 1770, was not
prepared to give up the large sum which the Treasury
recerved from the Company; but he was rather unwilling to
mitiate  drastic changes. Fortunately Burpoyne's motion
‘teheved him of responsibiity; 1t gave him time’’. But in
August, 1772, the Company was obliged to apply to Govern-
ment for a loan of £1,000,000. Lord North's habitual unwill-
ingness to face a crisis was rudely shocked by popular clamour
as well as by a pointed hint from the King2. Ie carried a
motion to appomt a Committee of Secrecy 'The Select (‘om-
mittee produced twelve, and the Secret (‘ommittee six reports,
all of which violently condemned the Company. Two Acts
of Parliament were then passed. The first granted the

Company a loan of £1,400,000. The second was the Regulating
Act. ]

An et for establishing certuin  Requlations for
the better Management of the Affuairs of the East
India Company, as well in Indie as in Europe.

Whereas the several Powers and Authorities
granted by charters to the United Company of Mer-
chants of England trading to the East Indics have
been found, by Expericnce, not to have sufficient
Force and Efficacy to prevent various Abuses which
have prevailed in the Government and Administra-
tion of the Affairs of the said United Company, as
well at Home as in India, to the manifest Injury of
the Public Credit, and of the commercial interests of
the said Company; and it is therefore become highly
expedient that certain further Regulations, better
adapted to their present circumstances and condition,

1 Pemberton, Lord North, p. 169.

2 George III wrote to Lord North, “Till now the con-
duct you have held towards the Directors is much to your
honour, but any wavering now would be disgraceful to you
and destruction to the public, but I know you too well to

harbour such a thought.” (Correspondence of George I1I,
Vol. III, p. 407).

Preamble
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should be provided and established : And whereas
the electing and choosing of Directors of the said
United Company evety year, in such manner as at
present prescribed by charter, has not answered the
good Purposes intended thereby, but, on the con-
trary, by limiting the Duration of their Office to so
short a Time, evidently tends to weaken the
Authority of the Court of Directors, and to produce
Instability in the Councils and Measures of the said
Company: May it therefore please your Majesty that
it may be enacted; and be it enacted by the King’s
most Excellent Majesty, by and with the Advice and
Consent of the Lords Spiritual and Temporal and
Commons, in this present Parliament assembled, and
by the Authority of the same, that .. .., .

* * * * *

7. And for the better management of the said
United Company’s Affairs in India, be it further
enacted by the authority aforesaid, that for the gov-
ernment of the Presidency of Fort William in Bengal,
there shall be appointed a Governor-General, and
four Counsellors;

Governor- and that the whole civil and military government

General ©Of the said Presidency, and also the ordering,

and Coun- management, and government, of all the territorial

:le Baties. ncquisitions and revenues in the kingdoms of Bengal,
Behar, and Orissa shall, during such time as the
territorial acquisitions and revenues shall remain in
the possession of the said United Company, be, and
are hereby vested in the sail Governor-General and
Council of the said Presidency of Fort William in
Bengal, in like manner, to all intents and purposes
whatsoever, as the same now are, or at any time
heretofore might have been exercised by’ the Presi-
dent and Council or Select Committee in the said
kingdoms.

8. And be it enacted by the Authority aforesaid,

Opinion o that in all cases whatsoever wherein any difference of
majority go opinion shall arise upon any question proposed in any
prevail consultation, the said Governor-General and Council
shall be bound and concluded by the opinion and
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decision of the major part of those present: and if it Casting
shall happen that, by the death or removal, or by the vote of
absence, of any of the Members of the said Council, g:::::l"'
such Governor-General and Council shall happen to

be equally divided; then, and in every such case, the

said Governor-General, or, in his absence, the eldest
counsellor present, shall have a casting voice, and his

opinion shall be decisive and conclusive.

9. And be it further cnacted by the Authority Control of
aforesaid, that the said Governor-General and Council, Governor-
or the major part of them, shall have, und, they are Generalin

: .. * .. Council on
hereby authorised to have, powar of superintending Madras and
and controlling the government and management of Bombay
the Presidencies of Madras, Bombay and Bencoolen
respectively, so far and in so much as that it shall not
be lawful for any President and Council of Madras,
Bombay, or Bencoolen for the time being, to make
#ny orders for commencing hostilities, or declaring or
making war, against any Indian Princes or Powers,
or for negotiating or concluding any treaty of peace,
or other treaty, with any such Indian Princes or
Powers, without the consent and approbation of the
said Governor-General and Council first had and
obtained, except in such cuses of imminent necessity
as would render it dangerous to postpone such hosti-
lities or treaties until the orders from the (tovernor-
General and Council might arrive; and except in such
cases where the said Presidents and Councils respec-
tively shall have received special orders from the said
United Company; and any President and Council of
Madras, Bombay, or Bencoolen, who shall offend in
any of the cases aforesaid, shall be liable to be sus-
pended from his or their office by the order of the said
Governor-General and Council; and every President
and Council of Madras, Bombay, and Bencoolen for
the time being, shall, and they are hereby respectively
directed and required, to pay due obedience to such
orders as they shall receive, touching the premises,
from the said Governor-General and Council for the
time being, and constantly and diligently to transmit
to the said Governor-General and Council advice and
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intelligence of all transactions and matters whatso-
ever that shall come to their knowledge, relating to
the Government, Revenues or Interest, of the said
United Company . ... .. ; and the said Governor-
General and Council for the time being shall, and
they are hereby directed and required to pay due
obedience to all such orders as they shall receive from
the Court of Directors of the said United Company,
and to correspond, from time to time, and constantly
and diligently transmit to the said Court an exact
particular of all advices or intelligence, and of all
transactions and matters whatsoever, that shall come
to their knowledge, relating to the government, com-
merce, revenues, or interest, of the said United
Company; . .. .. ..

10. And....that Warren Hastings, Esquire,
g:"’;;::_ shall be the first Governor-General; and that Lieute-
General nant-General John Clavering, the Honorable George
::%znaellora Monson, Richard Barwell, Esquire, and DPhilip
Franecis, Esquire, shall be the four first Counsellors;
and they, and each of them, shall hold and continue
in his and their respective offices for and during the
term of five years from the time of their arrival at
Fort William in Bengal, and taking upon them the
Government of the said Presidency, and shall not be
removeable in the meantime, except by His Majesty,
his Heirs and Successors, upon representation made
by the Court of Directors of the said United Company
for the time being . . .. .. ; and from and after the
expiration of the said term of five years, the power of
nominating and removing the succeeding Governor-
General and Council shall be vested in the Directors

of the said United Company.

* * * * *

1r's 18. And, whereas his late Majesty King George
Chnter of the Second did by his letters patent, bearing date at
1763 Westminster the eighth day of January. in the
twenty-sixth year of his reign, grant unto the said
United Company of merchants of England trading to
the East Indies his royal charter, thereby amongst
other things, constituting and establishing Courts of



INDIAN CONSTITUTIONAL DOCUMENTS 23

civil, criminal and ecclesiastical jurisdiction, at the
said United Company s respective settlements at
Madras-patnam, Bombay on the Island of Bombay,
and Fort William in Bengal; which said charter does
not sufficiently provide for the due administration of
justice inn su'h manner as the state and condition of
the Ce:npany’s Presidency of Fort William in Bengal,

s0 long us the said Company shull continue in the
possession of the territorinl acqusitions befove
mentioned, do and must require; be it therefore
enacted by the Authority aforesaid, that it sball and
may be lawful for His Majesty, by charter, or letters
patent under the Great Seal of Graat Britain, to erect
and establish a Supreme Court of Judicature at Fort
Williain aforesaid, to consist of a Chief Justice and
three other judges!, being Barristers in England or
Ireland, of not less than five years' standing, to he
numed from time to timc by His Majesty, his Hews
end Successors; which said Supreme Court of Judiea-
ture shall have, and the same Court is herehy declared
to have, full power and authority to exercise and
perform all civil, criminal, admiralty, and ceclesins-
tical jurisdiction, and to appoint such clerks and other
ministerinl officers of the said Court, with such
reasonable salaries, as shall be approved of by the
said Governor-General and Council; and to form and
establish such rules of practlice, and such rules for the
process of the said Court, and to do all such other
things as shall be found necessary for the adminis-
tration of justice, and the duc execution of all or any
of the powers which, by the said charter, shall or may
be granted and committed to the said Court; and
also shall be, at all times, a Court of Reccord, and
shall be a Court of Oyer and Terminer and (fanl
Delivery, in and for the said town of Caleutta, and
factory of Fort William in Bengal aforesaid, and the
limits thereof, and the factories subordinate thereto.

14. Provided nevertheless, . . .. . that the said
new charter which His Majesty is hereinbefore em-
powered to grant, and the jurisdiction, powers, and

1 Subsequentlv reduced to a Chief Justice and two
Judges. (37 Geo. III, C. 142, Sec. 1).
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authorities to be thereby established, shall and may
extend to all British subjects who shall reside in whe
kingdoms or provinces of Bengal, Behar and Orissa,
or any of them, under the protection of the said
United Company; and the same charter shall be
competent and effectual: and the Supreme Court of
Judicature therein and thereby to be established,
shall have full power and authority to hear and
determine all complaints against any of His Majesty's
subjects for any crimes, misdemeanours or oppres-
sions, committed or to he committed; .and also to
entertain, hear and determine any suits or actions
whatsoever against any of His Majesty’s subjects in
Bengal, Behar and Orissa, and any suit, action or
complaint against any person who shall, at the time
when such debt or cause of action or complaint shall
have arisen, have been employed by or shall then
have been, directly or indirectly, in the service of
the said United Company, or of any of His Majesty’s
subjects.

15. Provided also, that the said Court shall not
be competent to hear, try or determine any indict-
ment or information against the said Governor-
General, or any of the said Council for the time being,
for any offence (not being treason or felony) which
such Governor-General, or any of the said Council,
shall or may be charged with having committed in
Bengal, Behar and Orissa.

* * * * *

g:::::;)r- 17. And it is hereby further enacted and pro-
Councillors Vided, that nothing in this Act shall extend to subject
;:tti ﬂ:gﬁ“m the person of the Governor-General, or of any of the
arrest said Council or Chief Justice and Judges respectively

for the time being, to be arrested or imprisoned.upon

any action, suit or proceeding in the said Court.
* * * *
23. And...... no Governor-General, or any
of the Council of the said United Company's Presi-

dency of Fort William in Bengal or any Chief Justice
or any of the Judges of the Supreme Court of Judica-
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ture at Fort William aforesaid, shall, directly or in- peqvision
directly, by themselves or by any other person, or agaimat

- Y. . v . . receiving
persons, for his or their use or on his or their behalf pregents
accept, receive or take, of or from any person or per- ::: ::"’!-
sons, in any manner or on any account whatsoever, private
any present, gift, donation, gratuity, or reward, trade
pecuniary or otherwise, or any promise or engagement
for any present, gift, donation, gratuity, or reward;
and that no Governor-General, or any of the said
Council, or any Chief Justice or Judge of the said
Court, shall carry on, be concerned in, or have any
dealing or transactions, by way of traffic or commerce
of any kind whatsoever, either for his or their use or
benefit, profit or advantage, or for the benefit or
advantage of any other person or persons whatsoever
(the trade and commerce of the said United (om-
pany only excepted); an usage or custom to the con-
trary thereof in any wise notwithstanding.

* * * * *

86. And be it further enacted by the authority g:::::‘l""
aforesaid, that it shall and may be lawful for the and Coun-
Governor-General and Council of the said United ‘:‘e‘;“"l‘.‘h‘::.
Company’s settlement at Fort William in Bengal,
from time to time, to make and issue such rules,
ordinances, and regulations for the good order and
civil government of the said United Company’s
rettlement at Fort William aforesaid, and other
factories and places subordinate or to be subordinate
thereto, as shall be deemed just and reasonable (such
rules, ordinances, and regulations, not heing repug-
rant to the laws of the realm), and to set, impose, in-
flict and levy, reasonable fines and forfeitures for the Regulations
breach or non-observance of such rules, ordinances ::,23';:,‘“-
and regulations; but nevertheless, the same or any Supreme
of them. shall not be valid or of any force or effect, Court
until the same shall be duly registered and published
in the said Supreme Court of Judicature, which shall
be. by the said new charter, established, with the
consent and approbation of the said Court, which
registry shall not be made until the expiration of
twenty days after the same shall be openly published,
and a cony thereof affixed in some conspicuous part
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of the Court house or place where the said Supreme
Court shall be held; and from and immediately after
such registry as aforcsaid, the same shall be good and
valid in iaw; but, nevertheless, it shall be lawful for
any person or persons in India to appeal therefrom
to His Majesty, his Heirs or Successors, in Council,
who ars hereby impowered, if they think fit, to set
aside and repeal any such rules, ordinances, and
regulations respectively, so as such appeal or notice
thereof, be lodged in the said new Court of Judicature
within the space of sixty days after the time of the
registering and publishing the same; . . . . ..

Governor- 37. DProvided always .. . . that the said Gover-
General and ,,p_(jeneral and Council shall, and they are hereby
Council to . . . . .
transmit required, from time to time, to transmit copies of all
:::lel:t‘;:nl such rules, ordinances, and regulations as they shall
to Minister muke and issue to one of His Majesty’s Principal
in England Secretaries of State for the time being, and that it
shall and may be lawful to and for His Majesty, his
ITeirs and Successors, from time to time, as they
shall think necessary, to signify to the said United
Regulations Company, under his or their sign manual, his or their
3?:’.’,',‘;;? disapprobation and disallowance of all such rules,
ance ordinances and regulations; and that from and imme-
diately after the time that such disapprobation shall
be duly registered and published in the said Supreme
Court of Judicature at Fort William in Bengal, all
such rules, ordinances, and regulations shall be null
and void; but in case His Majesty, his Heirs and
Successors, shall not, within the space of two years
from the making of such rules, ordinances and regu-
lations, signify his or their disapprobation or disallow-
ance thercof, as aforesuid, that then, and in that
case, all such rules, ordinances and regulations shall
be valid and effectual, and have full force.

*® L ] *® *

39. And....if any Governor-General, Presi-
dent or Governor or Council of any of the said
Company’s principal or other settlements in India,
or the Chief Justice or any of the Judges of the said



INDIAN CONSTITTUTIONAL DOCUMENTS 27

Supreme Court of Judicature, to be by the said New jyrisdiction

Charter established or ot any other Court in any of gfuﬁl:%’:e .

the suid United Company’s settlements, or any other Governor-

person, or persons who now are or heretofore have g;:;’;:io“’

been employed by or in the service of the said United Judges,

Company, in any civil or military station, oflice, or .c;'v'"';';’ *

capacity, or who have or claim, or heretofore have and British
. . . 1. .. subjects

had or claimed any power or authority or jurisdiction

by or from the said United Company, or any of His

Majesty's subjects residing in Indin, shall commit

eny offence against this .\ct or shall have been or

shall be guilty of any crime, misdemeanour or offence,

committed against any of His Majesty’s subjects, on

any of the inhabitants of India, within their respective

jurisdictions, all such crimes, offences and 1nis-

demeanours may he respeetively enquired of, heard,

tried and determined in His Majesty s Court of King's

Bench, and all such persons so offending, and not

having been before tried for the same offence in India,

shall on conviction, in any such case as is not other-

wise specially provided for by this Act, be liable {0

such fine or corporal punishment as the said Court

shall think fit; and morcover shall be liuble, at the

discretion of the said (ourt, to be adjudged to be

incapable of serving the said United Company in any

office, civil or military; and all and every such crimes,

offences and misdemeanours as aforesaid, may be

alleged to be committed, and may be laid, enquired

of and tried, in the County of Middlesex!.

1 ‘Prowisions for the trial and punishment in England peovision
of offences committed by the Company’s servants in Bengal' for trial of
were made by Acts of 1754 and 1770 The Act of 1770 (10 Company's
Geo. IIT, C. 47) declared : *That any person or persons scryants
whatsoever, employed by or in the service of the Company,
in any avil or military station, office, or capacity whatsoever,
in the East Indies, or deriving or claiming any power, anthority
or junsdiction from the said Company, shall, after the passing
of this Act, be guilty of oppressing any eof his Majesty's
subjects beyond the seas within their respective jurisdictions,
or in the exercise of any such station, office, employment,
power or authority, shall be guilty of any other crime, or
offence; such oppressions, crimes, and offences shall and may
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10. LORD NORTH'S! SPEECH ON THE EAST
INDIA COMPANY BILL, 1773.

(May 18, 1778).

Necessity of Sir; the interposition of Parliament in the affairs
:’:;’ii:;::ft' of the East India Company . ... hss met, 8ir, with
vention the approbation of all moderate, well-informed and
considerate persons. . . .Since these matters have
been under consideration, the right and motives of
Parliament have been strangely questioned in the
whole business?, much of which I apprehend hag been
owing to the jobbers in the Alley.... It is impos-
sible, Sir, but the candid part of the Company must
Replyto  be sensible, and acknowledge, that the right, duty,
critics and propriety of the state to interpose in this case
is essentially necessary to the well being, nay to the
existence of the Company. It is upon these princi-
ples that I imagine the Bill I now bring in will in
all its parts be approved; as every article in it is
framed with a view to the placing the affairs of the
Company on a solid, clear, and decisive establishment,

be enquired of, heard. and determined, 1in his Majesty’s
Court of King's Bench in England; and such punishments
shall be inflicted on such offenders, as are usually inflicted
for offences of the like nmature committed in England.”
Probably the term ‘His Majesty’s subjects’ excluded persons
of Asiatic descent. See Ilbert, 7he Government of India,
p 284.

1 See Pemberton, Lord Noith.

2 Sometime before the passing of the Regulating Act
Burke declared in the House of Commons, ¢ . ..I now thus
publicly and solemnly declare that all you have been doing
and all you are about to do, in behalf of the East India
Company. is impohtic, is unwise, and entirely repugnant to
the letter as well as the spirit of the laws, the liberties, and
the constitution of this country.” The annuity paid by the
Company to the Treasury was described as a ‘crime tax’.
Burke saud, “‘This crime tax bemng agreed to, we heard no
more of malpractices. The sinners were arrayed in white-
robed innocence; their misdeeds were more than atoned for
by an expiatory sacrifice of the pecuniary kind.”’ He clearly
questioned the motives of the Government when he said,
““The pretence of rectifying abuses, of nourishing, fostering and
protecting the Company was only made with a design of
fleecing the Company.*’
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11. PETITION OF THE EAST INDIA OCOM-
PANY TO THE HOUSE OF OCOMMONS
ON LORD NORTH'S EAST INDIA
OOMPANY BILL, 1773.

(May 28, 1778).

That the said Bill, if passed mto a law, will
destroy every privilege which the petitioners hold
under the most gacred securitics that subjects can
depend upon in this country; and that the appointing virtual
of officers by Parliament, or the Crown, to be vested transfer of
with the whole civil and military authority of the ,,3":‘3‘ o *
presidency of Bengal, and also the ordering, manage- Crown
ment, and government, of all the territoriul acquisi-
tions and revenues of the Company, in the kingdoms
of Bengal, Behar, and Orissa, together with the other
superintending powers over the settlements of
Bombay and Madras, independent of any choice m
the Company. or any real power of control in the
Directors or general Courts of the said Company, or
pewer in the Company of removing the suid officers
for misbehaviour, or filling up of vacancies in case of
death or avoidance, is a measure so extraordinary
(while the possessions are alleged to remain in the
Company) that the petitioners beg leave to call the
attention of Parliament to this most alarming
circumstance, before the House shall give a sanction
to an act, which, under the colour of regulation, will
annihilate at once the powers of the East India
Company, and virtually transfer them to the Crown;
and that the said Bill is destructive of the essential
rights and interests of the petitioners in many other
respects; and is further defective as to many of the
purposes for which it is declared to be framed; and
that the petitioners look upon this Bill as tending to
destroy the liberties of the subject, from an immense
addition of power it raust give to the influence of the Company

. iven no

Crown; and that the petitioners have never been chanceto
made acquainted with any charge of delinquency defend
having been made against them in Parliament, and
if any such charge has been made, they have never
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been called upon to be heard against it; and that
they cannot therefore suppose that any such delin-
quency on the part of the Company has been noted;
which dclinqueney, however, is made the ground of
this Bill; and that the same may not pass into a law.

12, BURKE'S SPEEOH ON LORD NORTH'S
EAST INDIA COMPANY BILL, 1778.

(June 10, 1778).

..... He said, that the House had created very
few new powers, or new instructors or instructions,
notwithstanding they had blackened in the preamble
without cause, those who had hitherto acted; for
they had still continued Mr. Hastings, Mr. Barwell,
and Mr. Monson; that he was glad to find that these
men, though blackened in the preamble, were fair
aguin in the body of the Bill. He observed, that this
Bill wus not, nor could be supported by fair and solid
arguments from its promoters, but was like a foot-
ball kept up between heaven and earth by the
buffets it received; that they were endeavouring to
regulate things by this Bill, which in a short time
would regulate themsclves by the same powers that
had governed that country hitherto well, and were
likely to govern it better; that if the House would
but allow a short time, these disorders, few as they
were, would be able to correct themselves, that the
Company surely had done great things, and would
still do greater, if they were suffered to go on. He
observed, that the appointment of the chief justice
and judges was lodged in the King, but that he
could see no reason for that, unless metaphors in dis-
course were become the solid grounds of .argument;
and that the only reason the House had given for
such appointment, was from the common phrase,
that the King was the foundation of justice; he was
sorry to say, that this Bill was forced in at the end
of a fatiguing session, by the unfortunate words ‘do
something,’ that the principle of it was an infringe-
ment of national right, national faith, and national
justice.
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13. PROTEST' OF 13 PEERS: AGAINST LORD
NORTH'S EAST INDIA COMPANY
BILL, 1778.

(June 19, 1778).
No evidence

Ist, Because the preamble to this Bill, stating 1 support
defects in the powers of the East India Company, preamble
ubuses in 1ts administration, and injuries to public
and commereial credit, ought to have been supported
by evidence adapted to the mnature of the several
matters alleged. . . . .

2ndly, Because, if the defects in the charters, ;’:;;f;:;_
and abuses in the administration of the Company, gion’ for
exist in the manner stated in the preamble, no removing
eflectual provision is made in the enacting part of
the Bill for supplying the one or reforming the
other, . . . This mode of vesting ultimately the whole
munagement of the Company’s weighty political
affairs, their vist revenues, and their extensive com- gg’;:;::‘;.‘:‘
merce, in the King’s private discretion, without uny Charter
provision in the Bill for the intervention of any g:nllt;lt::i-‘k
public body, (either the East India Company, or the tion
privy council), or any responsible public minister, is,
we insist, not only an high and dangerous violation
of the yet unquestioned charters of the Company,
but a total subversion of all the principles of the law

and constitution of this kingdomn:

8rdly, Because the election of exccutive officers APP“""‘:'
in Parliament is plainly unconstitutional, and an 2';‘:3,,‘.’..,,.
example of the most pernicious kind, productive of g:::‘e‘ﬁl::.d
intrigue and faction, and calculated for extending a
corrupt influence in the Crown. It frees Ministers
from responsibility, whilst it leaves them all the
effect of patronage. . ...

* * * *

5thly, Because the violation of the charter is not
justified by the importance of the provisions of this

1 This Protest was entered upon the Journals of the
House of Lords.

2  Abingdon, Torrington, Boyle, Grosvenor, Devonshire,
Ponsonby, Portland, King, Milton, Richmond, Archer,
Rockingham, Fitzwilliam.
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Bill, which operates only to transfer patronage with-
out conferring new powers: it being expressly provid-
ed by the Bill, that these powers should be the same
us were formerly exercised by the Company's
servants under the Company’s authority. . . . .

6thly, Because the appointing judges by the
romination of the Crown with large salaries, payable
out of the Company’s revenue, without the Com-
pany’s cousent either to the appointment or the pay-
ment, is an act of flagrant injustice, and an outrage
on all the rights of property. ... .

7thly, Because the clause of this Bill which
deprives of all share in the management of their own
property all proprietors not possessed of £1,000
capital stock, disfranchising, without the assignment
of any delinquency or abuse, no less than 1,246
persons legally qualified, is an heinous act of injustice,
oppression, and absurdity, and a gross perversion of
the high powers entrusted to Legislature. . . .

8thly, Becausc the lengthening the continuance
of the direction, while the body of the proprietors is
disfranchised, and the making the directors dependent
on the private will of the King for the exertions of
the little authority left to them in India by this Act,
tends to pervert all the powers of that great body
into mere instruments of the Court, and to extend
influence of the worst kind in the ‘worst manner in
which it can be exerted.

Othly, Because the great principle upon which

Parliament- the Bill has been supported will not only in this, but
ary security in g]] cases, justify every infringement of the national

faith, and render Parliamentary sanction the worst of
all securities!. We never can admit that a mere
speculation of political improvement can justify
Parlinment in taking away rights which it has ex-
pressly covenanted to preserve. . . . .

1 The City of London petitioned against the Bill on the
ground that “the privileges the City of London enjoy stand
on the same security as those of the East India Company."
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l4. LETTERS PATENT ESTABLISHING A
SUPREME COURT AT FORT WILLIAM, 1774.

(March 26, 1774).

e+ o+ Whereas by an Act of Parliament, passed
in the Thirteentlh Year of Our Reign!, reciting a
charter. . .. .of. . . .King George the Sceond,....
by him granted to “The United Compuny of
Merchants of England, trading to the Last Indies;’
thereby amongst other Things, constituting and
establishing Courts of Civil, Crimmnual, and Ecelesias-
tical Jurisdiction, at the said United Company's
Scttlements, at Madraspatnam, Bombay, and Fort
William in Bengal; and that the said charter does
not sufficiently provide for the due Administration
of Justice, in such manner as the State and conli-
tion of the Company’s Presidency of Fort Willinmm in
Bengal, so long as the said Company shall remain in
the possession of the Territorial Acquisitions, there-
in-before mentioned, do and must require. ... .

Preamble

Now know ye, that we. ... .have thought fit {0 gyaniisn-
grant, dircet, ordain, and appoint . ... that therc mentofa

shall be, within the Factory of Fort William at g::;:.d"_'
Calcutta, in Bengal, a Court of Record, which shall called
be called ““The Supreme Court of Judicature, at Fort 3:5::“"
William, in Bengal’’: And we do hereby create,

1 Regulating Act.

2 For details about George II's Charter, January 8,
1753, see D. N. Banerjee, Early Adnunistrative System of the
Zast India Company in Bengal, Vol. 1, pp 567 ff. Ity provi-
sions were exactly similar 1n all respects n the cases of
Bengal, Madras and Bombay. The Mayor's Court became a
Court of Record. It was authorized ‘“‘to try, hear and
determine, all Civil Suits, Actions, and Pleas, between Party
and Party, that shall or may arise, or happen, or that have Jurisdiction
already arisen, or happened, within the said town or factory Mayor’s
of Calcutta, at Fort William, in Bengal, or within any of the Court
factories, subject or subordinate thereunto.”” But it was not
to have any jurisdiction over ‘‘such suits or actions’’ “‘between
the Indian Natives” of Calcutta ‘‘only.” These were to be
*‘determined among' the parties, unless they ‘by consent”
submitted ‘‘the same to the determination of the said Maycr’s
Court.”” The President and Council of Fort William were
constituted a Court of Record to hear appeals against decisions
of the Mayor’s Court.

I—=2A
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direct, and constitute, the said Supreme Court of
Judicature, at Fort William in Bengal, to be a Court
of Record.

«+«..Chief Justice and (three) Puisne- Justices
shall be Barristers in England or Ireland, of not less
than Five years’ standing, to be named and appoint-
ed, from Time to Time, by us, Our Heirs and Suc-
cessors, by Letters Patent. . . .and they shall all and
cvery of them hold their said offices, severally and
respectively, during the pleasure of Us, Our Heirs
and Successors, and not otherwise,

And. .. .the said Chief Justice, and the said
Puisne Justices, shall severally and repeatedly be,
and they are all and every of them hereby appointed,
to be Justices and conservators of the Peace, and
Coroners, within and throughout the said Provinces,
Districts, and Countries of Bengal, Bahar and Orissa,
and every part thereof; and to have such Jurisdiction,
and Authority, as Our Justices of Our Court of King's
Bench have and may lawfully exercise, within. . ..
England, by the common Law thereof. . .in case they
(Chief Justice and Puisnce Justices) shall be equally
divided, the Chief Justice, or, in his Absence, the
Senior Judge present, shall have a double or casting
Voice.

«v..all Writs, Summons, Precepts, Rules,
Orders, and other Mandatory Process, to be used,
issued or awarded, by the said Supreme Court of
Judicature, . . . . shall run, and be in the Name and
Style of Us, or of Our Heirs and Successors. . . . .

* * * *

... . the said Sheriff, and his Successors, . ...
are hereby authorized to execute all the Writs,
Summons, Rules, Orders, Warrants, Commands, and
Process of the said Supreme Court.. ... and to
receive and detain in Prison such Persons as shall be
committed to him for that Purpose, by the said
Supreme Court. ..,.
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. .. . the said Supreme Court. ...may and shall g, gina
have Power and Jurisdiction, and is hereby authoriz- jurisdiction
ed to hear, examine, try and determine.. .. .all gf‘;,:me
Actions and Suits, which shall or may arise, happen, Court
be brought, or promoted, upon or concerning any
Trespasses or Injuries, of what Nature or Kind so-
ever, or any Debts, Duties, Demands, Interests or
Concerns, of what Nature or Kind soever, or any
Rights, Titles, Claims, or Demands, of, in, or to any
Houses, Lands, or other Things, real or personal, in
the several Provinces or Districts, called Bengal,
Bahar, and Orissa, or touching the possession, or any
Interest or Lien, in or upon the same, and all Pleas,
real, personal or mixed, the causes of which shall or
may hereafter arise, accrue and grow, or shall have
heretofore arisen, accrued and grown, against the
said United Company. . ... and against the said
Mayor and Aldermen of Calcutta. . . .. and against
any other of Our Subjects, who shall be resident
within the said Provinces, Districts or Countries,
called Bengal, Bahar, and Orissa, or who shall have
resided there, or who shall have any Debts, Effects,
or Estate, real or personal, within the same, and
against the Executors and Administrators of such
Our Subjects, and against any other Person, who
shall, at the Time of such Action being brought, or at
the Time when any such Cause of Action shall have
acerued, be or have been employed by, or be or have
been, directly or indirectly, in the Service of the said
United Company, or of the said Mayor and Aldermen,
or of any other of Our Subjects: Provided always,
that it shall not be compctent to the said Supreme
Court. . . . . .to try or determine any Suit or Action,
against any Person, who shall never have been
resident in the Provinces of Bengal, Bahar, and
Orissa, or any One of them, nor against any Person
then resigieqt in Great Britain, or Ireland, unless
such Suit or Action, against such Person, so then
resident in Great Britain and Ireland, shall be com-
menced within Two years after the Cause of Action
arose, and the sum to be recovered be not of greater
value than Thirty Thousand Rupees; and the said
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Supreme Court... . . .shall have the like Power and
Jurisdiction, and is hereby authorized to hear,
examine, try, and determine, all such Causes,
Actions, and Suits as aforesaid, arising, growing, and
to be brought or promoted against every other
Person or Persons whatsoever, Inhabitants of India,
residing in the said Provinces, Districts, or Countries
of Bengal, Bahar, and Orissa, upon any Contract or
Agreement in Writing, entered into by any of the
said Inhabitants, with any of His Majesty’s Subjects,
where the Cause of Action shall exceed the Sum of
Yive Hundred current Rupees, and when such
Inhabitants shall have agreed in the said Contract,
that, in case of Dispute, the Matter shall be deter-
mined in the said Supreme Court. . ...
* * * * *

And Whereas Contracts, or Agreements in
Writing, may be cntered into by some of the Inhabi-
tants of India, residing in the said Provinces or
Districts of Bengal, Bahar, and Orissa, or some of
them, or some part thercof, with Our British
Subjects, or some of them, wherein such Inhabitant
and Inhabitants may agree, that, in case of Dispute,
the Matter should be heard and determined in the
said Supreme Court. . .., and whereupon a cause or
causes of Action may arise, exceeding in Value
respectively the sum of Five Hundred current
Rupees, and Suits may be brought thereupon, in
some of the Courts of Justice, alveady established in
the said Provinces or Districts, We do hereby further
grant, ordsin, establish and appoint, that in such
cases, it shall be lawful for either Party, before or
after Sentence or Judgment pronounced therein, by
his, her, or their humble Petition, suggesting such
Agreement in Writing as aforesaid, and verifying the
same upon Oath, to appeal to the said Supreme
Court. . . ..and upon such Petition. ... .the said
Supreme Court. . . .may, and is hereby authorized to
award and issue a writ, or Precept, . . . .directed to
the other party or parties, commanding him, her, or
them, immediately to surcease proceeding further in
such Suit or Suits and thereupon such Supreme
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Court shall determine thereupon, according to Right
and Justice, in like Manner as if no Proceeding had
been in such other Court of Justice.

.. .the said Supreme Court. .. .should also Supreme
be a Ccurt of Equity, and shall and may have full f‘é‘;’:::’oge
Power and Authority to administer Justice in a Equityand
summary Manner, as nearly as may, according to the 1o have the
Rules and Proceedings of Our ITigh Court of compelling
Chancery, in Great Britain, and upon a Bill filed, to :tft;:gl.l::f
issue Sub-poenas, and other Process, ... .to compel ete.
the Appearance, and Answer upon Oath of the
Parties therein complained against, and Obedience to
the Decrees and Orders of the said Court of Equity,
in such Manner and Yorm, and to such Effect, as
Our High Chancellor of Great Britain doth, or law-

fully may, under Our Great Seal of Great Britain.

..... the snid Supreme Court. ... .shall also Supreme
be a Court of Oyer and Términer, and Gaol Delivery, f&:ﬁ,a‘f”
iu and for the Town of Calcutta, and Factory of Fort Oyer and
William in Bengal aforesaid, and the Limits thereof, f:;"g::f'
and the Factories subordinate thereunto; and shall Delivery
have the like Power, and Authority, as Commissioners
or Justices of Oyer and Terminer, and Giaol Delivery,
have or may exercise, in. . . .England, to enquire, by
the Oaths of good and sufficient Men, of all Treasons,
Murders, and other Felonies, Forgeries, Perjurics,
Trespasses, and other Crimes, and Misdemeanors
heretofore had, done, or committed, or which shall
hereafter be had, done or committed, within the said
Town or Factory, and the Limits aforesaid, and the
Factories subordinate thereto. . ...

And whereas Cases may arise, wherein it may be
proper to remit the general Severity of the Law, We
do hereby authorize and empower the said Supreme
Court of Judicature. . ... .to repricve and suspend
the Execution of any Capital sentence, wherein there Scnpreme

: .. N ourt may

shall appear, in their judgment, a proper occasion for reprieve
mercy, until Our Pleasure shall be known, and they :;:::5:‘;"“
shall in such case transmit to Us. .. .n State of the sentence.
said case, and of the Evidence, and of their Reasons

for recommending the Criminal to Qur Mercy; and
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in the mean Time, they shall cause such Offender
to be kept in strict custody, or deliver him or her
out to sufficient Mainprise or Bail, as the Circums-
tances shall seem to require.

..... all and every the said Courts! and
Magistrates? shall be subject to the Order and control
of the said Supreme Court . . ... in such Sort,

Manner, and Iorm, as the inferior Courts and
Magistrates of, andin . . . . . England, are by Law,
subject to the Order and Control of Our Court of
King's Beuch; to which End, the said Supreme Court
..... is lherchy empowered and authorized to award
and issue 2% Writ or Writs of Mandamus certiorari
procedendo, or Error, to be prepared in Manner
above-mentioned, and dirceted to such Courts or
Magistrates, as the case may require, and {o punish
any contempt of a wilful Disobedicnee thereunto, by
Finc and Imprisonraent.
..... the said Supreme Court..... shall be
n Court of FEceclesiastical Jurisdietion, and shall
have full power and Authority, to administer and
execute, within and throughout the said Provinces,
Districts, or Countrics, called Bengal, Bahar and
Orissn and towards and upon Our British Subjects
there residing, the Ecclesiastical Law, as the same
is now used and exercised in the Diocese of London,
so far as the circumstances and Occasions of the said
Provinces and People shall admit or require.
* * * * *
. the said Supreme Court . . . . . shall be &
Court of Admiralty, in and for the sai@ Provinces,
Countries, or Districts, of Bengal, Bahar, and Orissa,
and all other Territories and Islands adjacent there-
unto, and which now are or ought to be dependent
thereupon . .. ..
* * x| * *
. if any Person shall find him, her, or them-
selves aggneved by any Judgment Decree, Order, or

1 Court of Requ-ts and Court of Quarter Sessions
ostablished by Charter of George II.

2 Justices, Sherifis and Magstrates appointed by
Charter of George II.
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Rule, of the said Supreme Court . . . .. in any case
whatsoever, it shall and may be lawful, for him and
them to appeal to Us, Our Heirs or Successors, in Our
or their Privy Council......

....... in all Indictments, Informations, and pppeat to
Criminal Suits and causes whatsoever, the said King-in-
Supreme Court . . . . shall have the full and absolute ﬁ:’:ﬂmm‘
power and authority to allow, or deny, the Appeal of cases
the Party pretending to be aggrieved, and also {0
award, order and regulate, the Terms upon which
such Appeals shall be allowed, in such eases in which
the said Supreme Court . . . . . may think fit to allow

such .\ppeal,

* * * % *

e the Person or Persons of the Governor- Provision
General, or of any member of the Council, . . ... or [£Eerding
of the Chief Justice, or any of the Justices of the snid General,
Supreme Court . . , . . shall not, nor shall any of ot ?:2:::“
them ‘respectively, be subjeet or liable to be arrested, ‘(’:f Supreme

A . . . Court
or imprisoned, upon any Action, Suit, or Proceeding
in the said Court, except in Cases of Treason or
Felony; nor shall the said Supreme Court..... be
competent to hear, try and determine, any Indict-
ment or Information, against the said Governor-

General or any of the said Council, for the Time
being, for any Offence, not being Treason or Felony,
which the said Governor-General, or any of the said
Council, shall or may be charged with having com-
mitted, in Bengal, Bahar, or Orissa, any Thing
herein before contained to the contrary notwith-
standing; but in all such cases above mentioned,
wherein a Capias, or Process, for arresting the Body
is hereby given and provided, it shall and may be
lawful, for the said Supreme Court . . . . . to nrder
the Goods and Estate of such Persons to be seized
and sequestered, until he or they respectively shall
appear, and yield Obedience to the Judgment, Decree,
cr other Order or Rule of the said Court.

» * * * *
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And We do further hereby strictly charge and
command all our Governors, Commanders, Magis-
trates, Officers and Ministers, Civil and Military, and
all our faithful and liege subjects whatsoever, in and
throughout the said Provinces, Countries or Districts,
of Bengal Bahar and Orissa, and all other Lands,
Islands, or Territories, adjacent thereunto, and which
are or ought to be dependent thereupon, that in the
Execution of the several Powers, Jurisdictions and
Authorities, hereby erected, created and made, they
be aiding, assisting, and obedient in all Things, unto
the said Supreme Court . . . . as they will answer the
contrary at their Peril.

15. THE SUPREME OCOURT ON THE POSI-
TION OF THE NAWAB OF BENGAL!, 1776.

(Letter from Governor-General-in-Council to Court
of Directors, January 15, 1776)

..... Since the Death of Meer Jaffier, the Corn-
pany have guaranteed the Subadarry of Bengal, by
Three successive Treaties, to his Descendants . . ...
When you wrote your Letter of the 8rd March last,
you had it then immediately under your consideration,
with the Act of Parliament? before you, to give us
such Instructions as you thought necessary for our
guidance in supporting the Rights of the Nazim?
against the Encroachments of the French, who
refused submission to the Laws and Authority of the
established Government. You tell us you are deter-
mined to assist the Government in preventing the
Abuse of the Firmain® Privilege; that you are engaged
by solemn stipulation to support the Nizamut; you
direct us to afford the Country Government all neces-
sary Assistance in the Execution of such equitable
Laws as may be framed for the protection of the
Natives; that as to the erecting of new Factorics,
however the French may affect to despise the Nabob,

1 See Firminger, Introduction to the Fifth  Report,
Chapter 1.

2 Regulating Act.

3 Nawab of Bengal.

4 Faiman of Shah Alam II--Document No. 3.
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it is with him alone they are to treat on that subject,
and should they at any time attempt to establish
other Factories than those possessed by Irance in
1749, you do not hesitate to direct, that we forth-
with apply to the Nabob, and use our utmost endea-
vours to engage him to prevent all such
establishments.
*> * * * *

It is not possible to mistake your Meaning and
intention in giving us the preceding instructions; you
acknowledge the KExistence and Authority of the
Country Government; you admit the Rights of the
Nazim vested in the present Subaedar, and you direct
us to support him in the Exercisc of them, and 1o
make a new Treaty with him:..... the .\cts in
which you require us to support him, arc Acts of
Sovereignty.

*You must already have observed how inconsis-
tent both the letter and spirit of these instructions
are with the Doctrines solemnly delivered by the
Judges, in a case! on which they thought fit to rpe
decide, without any apparent Necessity, upon the s“ol":;‘t"'e
whole Rights of the Nabob. Mr. Justice Hyde says, treated the
“The Act of Parliament? does not consider N;":&:‘
Mobaruck-ul-Dowla® as a sovercign Prince; the juris- ’
diction of this Court extends over all his Dominions;
his situation is not such as will enable him to confer
the character of Ambassador.’’

Mr. Le Maistre says, ‘““With regard to this
Phantom, this Man of straw, Mobaruck-ud-Dowla, it
is an insult on the understanding of the Court, to
have made the question of his sovereignty. But it
comes from the Governor General and Council; I
have too much respect for that body to treat it
ludicrously, and I confess I caunot consider it
seriously.”’

1 Case of Radhacharan, See I. Banerjee, Tlhe .Suprcmc
Court in Conflict, pp. 154-163.

2 Regulating Act.

3 Nawab Mubarak-ud-daula.
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Mr. Chambers declines giving any direct opinion
on the subject.

The whole tendency of the Chief Justice’s
opinion, is, to shew that the Nabob is a mere empty
name, without any real right, or the exercise of any
power whatsoever; he expressly says, ‘‘That the
Agents of the East India Company (meaning the
Governor and Council of this Presidency) cannot, by
making the Nabob the instrument, do indirectly
what they would not assume to do directly.”’

We have then the unanimous opinion of the
Court, “That ncither the East India Company nor
their servants, both being subject to the laws of the
King of Great Britain, can, by interposing the Name
of the Nabob, screen any Criminal from the Justice
of the Court;’’ and this they call an illegal Execution
of the Powers of a double Government to defeat the
King’s Laws.

16. WARREN HASTINGS ON HIS CONFLICT
WITH THE COUNOIL,' 1776.
(Letter to Laurence Sullivan?, March 21, 1776)

Warren Hastings was named in the Regulating Act
Governor-General, with Barwell, an experienced Indian officer,
as one of hs Councillors. There were three other Councillors
who were new to India—General Clavering, Monson, Philip
Francis. These three Councillors embarked, from the very
outset, in Barwell’'s words, upon ‘a predetermined, pre-con-
certed system of opposition’ to the Governor-General. A six
yoars’ struggle now ensued between Hastings, who was sup-
ported by Barwell, and the majority of the Council. The
latter violently condemned the existing system of administra-
tion and pursued the Governor-General with personal vindic-
tiveness; moderation was certainly not one of their virtues.
As the Regulating Act gave the Governor-General no authon-
ty to override his colleagues, he was quite helpless. “For
two years, 1774-6, he was steadily outvoted and overruled,
and for all practicable purposes he had ceased to be Governor-
General.” In September, 1776, Monson died, and with his
own casting vote and Barwell’s steady support Hastings now

1 BSee Weitzmann, Warren Hastings and Philip Francis.

2 A leading Director, known as ‘“‘the uncrowned King of
Leadenhall”, a istent supporter of Hastings. See C. H.
Philips, 7he East India Company, p. 26.
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held the mastery against Clavering and Francis. Wheler, who
succeeded Monson, usually supported Francis. Hastings
became stronger after Clavering’s death in August, 1777. Sir
Eyre Coote, who succeeded Clavering in 1779, acted inde-
pendently of Francis. Barwell retired in 1779 and Franas
left India 1n November, 1780. Owimng to Sir Eyre Coote’s
frequent absence from Calcutta on military expeditions,
Wheler remained the Governor-General’s only colleague.
Separated from Francis, Wheler easily submitted to Hastings
who, uncontrolled by opposition, crushed Chait Singh of
Benares and the Begams of Oudh. John Macpherson jomed
the Council in September, 1781, and Stables in November,
1782. Their relations with Hastings were not very cordul;
Lut their opposition to Hastings was ‘very different from the
persistent, unrenutting and bitter hostiity’ of Francis and

his supporters.]

The maxims which I laid down for my conduet, ,
and by which it was invariably guided, were these:— fﬁ{f::":‘a by
First, to implant the authority of the Company, and Hastings
the sovereignty of Great Britain, in the constitutwn
cf this country. Sccondly, to abolish all secret
influence, and make the government itself responsible
for all measures, by making themn all pass by its
avowed authority. Thirdly, to remove all impedi-
ments which prevented the complaints of the people
from reaching the ears of the supreme administra-
tion, or established an independent despotism in 1ts
agents. Fourthly, to relieve the ryots from oppres-
sive taxes. Fifthly, to introduce a regular system of
justice and protection into the country. Sixthly, to
relieve the distress of the Company at home; you
know how great they were; and pay off their heavy
debts here by a uniform and regular mode of collect-
ing their rents, by savings in expenses!, and by foreign
acquisitions of wealth.2 And lastly, to extend the
political influence of the Company without enlarging
their territory or dividing their military strength.

1 This probably refers to the reduction of the Nawah’s
pension from 32 lakhs to 16 lakhs and the stoppage of the
tribute (26 lukhs) to the Emperor.

2 By the expression ‘foreign acquisitions of wealth’
Hastings probably referred to the transactions with Shuja-ud-
daula of Oudh (treaty of Benares, September 7, 1773) which
brought large financial profits to the Company. See A. L.
Brivastava, Shuja-ud-Daulah, Vol. II, pp. 220-223.
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The present government has proceeded on prin-
ciples diametrically opposite to mine. First, they
have broken all the arrangements which I made in
the Nawab’s family in 1772; replaced Mahomed
Reza Khan; restored the office of Naib Suba; dis-
missed the Begum from her office! . . . . ; publicly
proclaimed the Nawab’s sovereignty and disclaimed
that of the Company. Secondly, they have made
their own power uncoutrolled, and contrived to prec-
lude its operations from public view, by the pretended
independency granted to Mahomed Reza Khan.
Thirdly, they have abolished, or rendered of no effcct,
all the courts of justice, and avow their intentions of
1estoring the collectorships. Fourthly, they exclaim
against me for overcharging the revenue . . . . . . .
Sixthly, they have branded the suspension of the
King's? tribute with the appellation of violation of
public faith; they have called the cession of Kora the
sale ol others’ property; they have called the subsidy
which T had fixed with the Vizier®> at 210,000
rupees (and which they had augmented to 260,000
rupees), and the stipulation for the Rohilla war, a
mercenary prostitution of the Company’s arms for
hire; they have paid off a part of the bonded debt
with the means furnished by these acts of injustice,
and now lay claim to the whole merit of it, though it
is impossible for them to produce a single instance,
in the whole period of this administration, of a rupee
saved, or a rupee gained, by any measure of theirs,
except the later acquisition of Benares,* obtained at
the expense of twice the amount of its yearly revenue,

1 In 1775 Mani Begam was divested of her guardian-
ship over the Nawab and replaced by Muhammad Reza Khan.

2 Shah Alam placed himself under the protection of the
Marathas and was escorted by them to Delhi in January,
1772. Hastings then stopped the payment of the Bengal
tribute and sold Kora and Allahabad to the Nawab of Oudh.

3 Nawab Shuja-ud-daula of Oudh, Wazir of the Mughal
Empire.

4 After the death of Shuja-ud-daula his son and succes-
sor, Asaf-ud-daula, had to conclude the treaty of Fyzabad, by
which the sovereignty of Benares was ceded to the Company.
Hastings opposed the treaty, but was outvoted in the Council.



INDIAN CONSTITUTIONAL DOCUMENTS 45

which the Nawab of Oudh owes to the Company,
and which he can never pay them ......

17. WARREN HASTINGS ON THE OONFLICT
BETWEEN THE GOVERNOR-GENERAL-IN-
COUNCIL AND THE SUPREME COURT,' 1776.

(Letter to Laurence Sullivan, March 21, 1778).

The Supreme Court was established to give effect to the
plan of controlling the Company’s government by the King's
Court. Hastings was alarmed. In 1774 he wrote to a friend,
“The court of justice 15 a dreadful clog on the government”;
but as the Cluef Justice, Sir Ehjah Tmpey, was ‘a man of
sense and moderation’, Hastings did not anticipate much
Trouble. In 1775 Impey pumshed Maharajn Nanda Kumar,
a great enemy of Hastings, who was indirectly supported by
the Majority in the Clouncil. It 1s difficult to say whether
Nanda Kumar suffered really for having dared to accuse the
Governor-General of bribery2; but there 15 no doubt that
Hastings acted unconstitutionally, and that the incident
1cvealed a  very strong intimacy between the Governor-
General and the Chief Justice. In the extract quoted below,
written within  eight months of Nanda Kumar's death,
Hastings speaks of the ‘moderation’ of the Supreme Cowmt
and accuses the Majority m the Council of ‘forcing the Cowt
mto extremnties for the purpose of finding fault with them’.
But a shrewd man like hin could not shut his eyes to clear
difficulties  In 1776 he sent to the Directors a plan for amal-
gamatmmg the Supreme C(ourt and the (‘ompany's courts3, but
this plan was not accepted. Iastings and Impey gradually
drifted apart, specially after the estublishment of the Gov-
ernor-General’s ascendancy in the Council ]

«....1 assure you that it is scarce possible to pModeration
have acted with more moderation or caution than of the
Sir Elijah has observed in all cuses in which the “°%*
ordinary process of Supreme Court was likely to affect
the collection and management of the public revenue.
Indeed, the other judges merit the same testimony
in their favour. Had a cordial understanding sub-

1 Bee Stephen, The Story of Nuncomar and the Impeach-
ment of Sir Elijah Impey; and I. Banerjee, The Supreme
Court in conflict.

2 See Stephen, T'he Story of Nuncomar; and Beveridge,
The Trial of Nanda Kumar.

3 Bee The Cambrnidge History of India, Vol. V,
pp. 242-243.
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sisted between the Court and the Council, mueh of
the inconvenience that has arisen from the writs of
the Court would have been avoided, nor would the
revenue have beenr in the least affected by them; but
il seems to have been a maxim of the Board to force
the Court into extremities for the purpose of finding
fault with them. Yet in many cases the acts of the
Court have been, and must continue to be, the
unavoidable cause of embarrassment. This is owing
to a defect in its constitution. By the limitation of
its powers it must ever remain a doubt what is the
extent of them, as every man in the provinces is in
reality subjected to the authority of the Company.
If it was constituted to protect the people from
oppression, that design would be entirely frustrated
were the Board at liberty to employ agents who
should be exempt from its authority; and you will
have seen many instances in the papers which I
have sent home of the most glaring acts of oppression
committed by the Board which would have produced
the ruin of the parties over whom they were exercise-
ed but for the protection of the Court. Great com-
plaints have been made of zemindars and others, who
are not liable to the jurisdiction of the Court by the
plain eonstruction of the Act!, having been arrested,
and some thrown into prison by its warrants. But
no attention has been paid to the necessity which
there is of bringing the persons who are even
excluded by the Act from the jurisdiction of the
Court in the same way before it to establish their
exemption. They may plead to its jurisdiction, and
obtain their discharge; but till this is done, I cannot
see how it is possible to make the distinction, for if
every man who declared himself to be no British
subject, nor employed by any, was, in virtue of his
own declaration, to be exempted from their authority,
all men would make up. the plea. Their right to this

" exemption must be tried to be known, and they must

be compelled to appear, or give bail for their appear-
ance, that it may be tried.

1 The Regulating Act.
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The truth is, that o thing done by halves i3 ppomaions
worse than if it were not done at all. The powers jurisdiction
of the Court must be universal, or it would be better G
to repeal them altogether. The attempt to muake g
distinction has introduced the most glaring absurdi-
ties and contradictions into the Act! which virtually
declares the British sovereignty over the provinces
even in the qualifications which are made use of to
limit it. It is declared that the jurisdiction of the
Court shall be exercised over all British subjects,
end over all who are, or ever were, in the employ of
British, subjects, and of course have no relation or
dependence on the British sovereignty, which is
there usurped over them., Even in the most ordinary
process of the Court, the distinetion must be broken
through or all its acts impeded. The issuing of sub-
poenas to witnesses is as much an act of authority
as warrants of capias, and the parties on whom they
are served must be liable to penalties in case of dis-
obedience; yet it would be the extreme of absurdity
to say that no man should be compelled to appear
as an evidence who was not a British subject,
because it would be impossible in such a case to
administer justice; and it is equally a contradiction
tc say that the persons over whom the authority of
the British law is thus exercised are not amenable
to it.

18. PLAN OF WARREN HASTINGS TO EXTEND
BRITISH INFLUENCE IN INDIA, 1777.

(Letler to Alexander Elliot, January 12, 1777).

You are already acquainted....... with the pegaite of
general system which I wish to be empowered to the plan
establish in India, namely,to extend the influence of
the British nation to cvery part of India not teo
remote from their possessions, without enlmging the
circle of their defence or involving them in hazardous
or indefinite engagements, and to accept of the
allegiance of such of our neighbours as shall sue to
be enlisted among the friends and allies of the King
cf Great Britain. The late Nabob Sujah Dowla, who

1 The Regulating Act, -
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wanted neither pride nor understanding, would have
thought it an honour to be called the Vizier of the
King of England, and offered at one time to coin
siccas in His Majesty's name. Nor was this a mere
visionary project; the credit of such a connexion with
the sovercign of a power which has for a long time
past made so considerable a figurc in Hindostan
would of itsclf be a great advantage. But I am afiaid
that his chicf inducement arose from a great defect in
our political constitution, of which he had severely
fclt the bad effects; I mean the rapid succession of
persons entrusted. . . .with the rule and administra-
tion of the British affairs in this part of our Indian
possessions, the consequent want of consistency in
their measures, and even in their attachments and
engagements ; and the caprices to which he was often
cxposed on the same account. . ... My intention in
this digression is to show the advantages which
would be derived both by Government and its allies
from a direct engagement with them, made with the
sanction of the King's name, which would secure it
from wanton and licentious violation and render the
objects of it more certuin and durable. . .

19, THE COURT OF DIRECTORS ON THE
SUPREME COURT, 1777,

(Letter to Lord Weymouth, Secretary of State,
November 19, 1777).

In Document Nos. 18 and 20 are described the grievances
of the Clompany against the Supreme Court. Although
Macaulay’s famous description of the terror created in Bengal
by the Supreme Court is not quite accurate, yet ‘it cannot
be denied that the court caused much disturbance and dis-
content by exercising its powers too rigidly and too pedanti-
cally.” In 1777 the Supreme Court entertained an action for
trespass and false imprisonment against the Dewan of the
Criminal Court at Dacca and ordered him to be arrested. ‘Al
criminal justice,”” observed the Governor-General in Council,
“is at a stand......... " In the famous Patna case, 1777-1779,
the Supreme Court claimed the right to try actions brought
against the Indian judicial officers of the Company for acts.
done in their official capacity. In the Kasijora case the ques-
tion at issue was whether the Supreme Court had the right to
exercise jufisdiction over every one in Bengal, Bihar and
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Orissa, and especially over the Zamindars!. Impey wrote to
Lord Weymouth on March 18, 1780, “‘The Court does not,
nor ever did, claim any jurisdiction over Zamindars, but that
their character of Zamindars will not exempt them from the
junisdiction of the Court 1f they be employed or be directly
or indirectly in the service of the East India Company or
any other British subject’”. ]

In the Papers to which we refer your Lordship, Bad conse.
it is stated, that the Jurisdiction exercised by the ?::’:;’e::'fn
Supreme Court. . . .has involved the Servants of the of extended
Company, and Officers of the Revenue acting under {,“"&‘:“““

their Authority, in Circumstances of Difliculty und Supreme
Distress. Court

That the Exercise of this Jurisdiction must
inevitably tend to render the collection of the Com-
pany's Revenues impracticable; to abridge the Power
of the Supreme Council and subordinate Fuctorics,
and thereby to prevent the carrying of any useful
Plan into Execution for settling the country and for
establishing the Uovernment thereof on a solid and
permanent Foundation. .. ..

That another consequence to be feared from the
Exercise of this Jurisdiction, is the Alicnation of the
Minds of the Natives; who cannot, without great
Concern, see & Body of Laws introduced which clash
with their Constitutional Peculiarities, and with their
religious Sentiments and Prejudices; and who must
feel the most sensible alarms on finding themselves
exposed to have their Persons scized, and their Laws
of Property changed, by the Orders of a Court to
whose Jurisdiction they were Strangers.....

Nor can we suppose, that these Kears and
Apprehensions will appear to your Lordship to be
without Foundation, when in the annexed Papers

you observe it to be stated,

1. That the Court has extended its Jurisdiction Charges
to Persons whom it does not appear to have been the gxlilm the
Intention of the King or of Parliament, to submit to cmme

its Jurisdiction.

1 For details about these cases see Stephen, The Story of
Nuncomar, and 1. Banerjee, The Supreme Court in Conflict.

I—4A
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2. That it has taken cognizance of Matters,
both originally and pending the Suit, the exclusive
cognizance of which, we humbly conceive it to have
been the Intention of the King and Parliament to
leave to other Courts.

3. That it has claimed a Right of demanding
Ividence, and of inspecting Records, which we con-
ceive it had no Right to demand or inspect.

Under the first Head, your Lordship will observe
it is stated,

That Writs have been issued by the Supreme
Court into all Parts of the Provinces, for bringing up
Zemindars, Farmers, and other Natives, Proprietors
of Lands, to the Court of Calcutta, at the Suit, and
to answer to complaints, of Natives.

* * * * *

The Second Head of Complaint!. . ...

And here your Lordship will allow us to observe,
it is in the Governor and Council that the Act2. .. ..
has vested, in cxpress terms, {he Ordering, Manage-
ment and (Government of all the Territorial Acquisi-
lions and Revenues in the kingdoms of Bengal,

Bahar, and Orissa, in lilke Manner, to all Intents

1 Justice Le Maistre declared that ‘no true Distinction
in Reason, in Law, or justice, can or ought to be made be-
tween the East India Company as a trading company, and
the East India Company as Dewan of these Provinces.”” With
respect to the management of the territorial revenue he de-
clared that, according to the true interpretation of the Regu-
lating Act, the control of the Governor-General in Council
was not exclusive, but subject to the jurisdiction of the
Supreme Court. He added that it was equally penal for the
Company, or for those acting under it, to disobey the orders
and mandatory process of the Supreme Court, in matters
which merely concerned the revenues, as in any other matter
whatsoever. On this declaration the Governor-General in
Council commented in a letter to the Court of Directors,
January 15, 1776, “......... it is plain, that the Company’s office
of Decwan is anmhilated; that the country government is
subverted : and that any attempt on our part to exercise or
support the powers of either, may involve us and our officers
in the guilt and penalty of high treason; which Mr. Justice
Le Maistre .... expressly holds out in Terrorem to all the
Company’s servants, and others acting under our authority.’

2 Regulating Act.
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and Purposes whatsocver, as the same then (at the
gassing of the Act) were, or at any Time therctofore
might have been exercised by the President and
Council, or Select Committee, in the said kingdoms.

By these Words, we humbly conceive it to have
been the Intention of the Legislature, to vest in the
Dewanee Courts and Provincial Courts, subject only
to the Controul of the Governor-General and Council
<. ... the exclusive Jurisdiction, in all causes which
merely concern the Revenue, in thc same Manner as
before the passing this Act the same had been vested
in the Dewanee Courts or Provincial Councils; subject
only to the Controul of the ancient President and
Couneil. . . ...

<« v« if it had been the Intention of the King, Claims of
or of Parliament, to transfer the Jurisdiction of the c‘,‘,‘,’,‘,{‘:‘,ﬁ,
Company, as Dcwan of Bengal, Bahar, and Orissa justified by
(which Jurisdiction is exercised either by the c;t.:{e,
Dewance Courts, or by the respective Councils of the
several Presidencies) to this new Court'; or had it
been the Intention of the King, or of Parliament, to
give to this Court a Participation in, or controul over
the others, there would have been clauses containing
specific Provisions for that Purpose; whereas, ncither
the Act nor the Charter? have, in this Respect, made
any Alteration in the Rights of the Company, or in
the Powers heretofore exercised by their Representa-
tives in Matters of Revenuc.

* %* * % *

Under the third Flead of C(omplaint.......
..... the Judges have demanded, as a Matter of
Right, the Inspcction of the Minutes of the Board
...... the Individual Members thereof have heen
declared responsible for their respective Opinions
delivered in Council. .. ...

* * » * *

The Consequences of such claims cannot escape

your Lordship. If the Power assumed by the Judges,

1 Supreme Court.
N 2 Letters Patent creating the Supreme Court—Document
o. 14.
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Criticism of of inspecting the Minutes of the Council, of knowing

g“‘;ﬂ‘:“: of and publishing the Opinion of each individual Member
Courtto  of the Board, be legal, how is it possible that the

i:g:g; of Board can act as a Council of State? If the Doctrine

Supreme  laid down by the Judges, that each Member is answer-

Councit able for his Opinion, in an Action of Damages to any
Man who shall think he suffers by any Resolution of
the Board, be Law, how is it possible that the Board
should debate with Freedom, or act with Vigor and
Firmness, when no Member can either debate or' act
with personal safety ?

Criticism of The last Head of Complaint. . ... is respecting

él;;,cel:,i:' °f the Criminal Law of England being in force, and

COfﬂrt to  binding, upon the Natives of Bengal, though utterly
g;:{i‘:; law Tepugnant to those Laws and Customs by which they
in Bengal  have formerly been governed.

g::%:f ..... Maha Rujah Nundcomar, a Native of high
kumar Rank in Bengal, was indicted, tried, convicted, and

executed, for an Offence which was not capital by the
Laws of the Country where the Offence was

committed.

The general Principle which the Judges seem to
have laid down in their Proceedings against Nund-
comar is, that all the Criminal Law of England is in
force, and binding, upon all the Inhabitants within
the Circle of their Jurisdiction in Bengal. This
Principle, though it may perhaps have been adopted
by the ancient Courts of Judicature, established by the
Charters of . . . . . George 1st and 2nd, would, as we
coneeive, prove fatal, if pursued through all its conse-
quences, that we might reasonably have expected,
that the Judges would at least have softened it in the
Application.

For supposing it not td be in the Power of the
Judges to mitigate or vary the Punishment affixed by
the Criminal Law of England to particular offences,
your Lordship will nevertheless perhaps be of Opinion,
that as the Prisoner had been thus tried, convicted,
and condemned, by a Law of another Country, it
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would have been a Matter of Prudence, at least, in
the Court, to have exercised the Power especially given
them in the Charter, of respiting the Execution of the
Sentence till His Majesty’s Pleasure could be known,
instead of proceeding to Execution within so short a
Space of Time after Conviction; an Authority which
existed nowhere else within that Settlement, and
which must be supposed to have been given for the
Purpose of leaving His Majesty the Power of mitigat-
ing, in Instances of this Nature, the Severity of the
Law.

The Execution of Nundcomar appears to us the
more extraordinary, when we consider, that so late
as the year 1765, the Inhabitants of Calcutta were
exceedingly alarmed at the Circumstance of s Native
of Bengal' having been capitally convieted upon an
indictment for Forgery; that the Court of Dircctors
petitioned His Majesty in behalf of the Convict, and
that Royal clemency was forthwith extended on that
Occasion.

* %* %* * *

We beg your Lordship to consider, what will be p;g,etrous
the Consequences if the Judges proceed upon the conse-
principle of declaring all the other Parts of the dgncesof o
Criminal Law of England to be in force in Bengal? of English
and they must so proceed, if they mean to be consis- ls';;:’e’m
tent with themselves.—Can it be just, or prudent, to Court
introduce all the different Species of Felony, created
by that which is called the Black Act? or to involve,
as what is called the Coventry Act involves, Offences
of different Degrees in one common Punishment? or
to introduce the endless, and almost inexplicable
Distinctions, by which certain Acts are or are not
Burglary? Can certain Offenders be transported to
His Majesty’s Colonies in America? or sent to work
upon the River Thames? Shall every Man convicted
for the First Time of Bigamy, which is allowed,
protected, nay almost commanded by their Law, be

1 Radhacharan Mitra.
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burnt in the Hand if he can read, and hanged if he
cannot read ?*

These, my Lord, are some only of the
consequences which we conceive must follow, if the
Criminal Law of England be suffered to remain in
force, and binding, upon the Natives of Bengal.—If
it were legal to try, to conviet, and execute Nund-
comar for Forgery, on the Statute of George the
Second, it must, as we conceive, be equally legal to
try, convict, and to punisH the Subahdar of Bengal,
and all his Court, for Bigamy, upon the Statute of
James the First.

20. THE GOVERNOR-GENERAL-IN-COUNOCIL
ON THE SUPREME COURT, 1780.

(Letter to the Court of Directors, January 25,
1780).

We know not indeed in what Way to reconcile a
temporary Jurisdiction by Law over Persons, whom
the Law declared to be wholly exempt from it; but
were told, that the allowed Jurisdiction could not be
effectual without it; since, if the Act of Parliament?
was to be taken in its literal construction, and the
Court were not allowed to exercise Jurisdiction, but

1 Impey wrote to the Earl of Rochford on March 25,
1775, “The Court hath already felt great inconvenience in
being obliged to inflict upon offenders the same punishments
which are inflicted in England for the same offences. I hope
I shall not incur your Lordship’s censure .the subjects here
on which the law is to operate being so different from what
they are in England, if I submit to your Lordship’s considera-
tion, the propriety of allowing the Supreme Court a discre-
tionary power of condemning an offender convicted of a crime
not capital, to such punishment as he shall think his crime
shall deserve. Transportation, from the nature of it, is a
sentence which in this country cannot be put in execution.
Imprisonment, to the inferior indolent Indian, is no punish-
ment; give him a space to lay upon, rice and wafer, it is a
reward ; fines are very umegual pumshments, the poor cannot
pay them, and if the perso condemned is not of a caste or
rank to which imprisonmes“would bring disgrace, the richest
here would not pay the smallest fine to avoid it......”"

2 Regulating Act.
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over those whose Subjection to it had been previously
ascertained, it could excrcise Jurisdiction over nome;
becau~e, unless it could compel Persons, who were
affirmed to be Objects of its Jurisdiction, to appear
before it, the Question of their subjection to it, or of
their Exemption from it, could not be previously
ascertained; and the Aect itself, which gave them
Jurisdiction m certain cases, and over vertain
characters, would be nugatory. .. ..

With respeet to the Right of the Court, derived g‘;ﬁi:‘f
from the Necessity of a temporary Jurisdiction over ment’s
Persons whom the Law has excluded from it, we ::i':;i‘:‘:’“
presume to doubt both the Necessity and the Right jurisdiction
dependent on it. If, instead of receiving the ready
affidavits, declaring persons to be Objects to their
Jurisdiction, the Judges had made it their Practice to
examine the Grounds of such Declarations, it would
have becn easy for them, in any case, to have ascer-
tained, whether or not they were conformable to the
Sense of the Charter; or if a Doubt had still remained
in thew Minds, it might easily have been resolved
by an Application to us, to be informed whether the
Defendant, in any particular Action, was or was not
in our Employ. ... After such Precautions, every
Person resisting their Process would have resisted it
at his Peril, and the Aid of Government would always
have been ready to enforce it. .. ..

... .It is sufficient for us, that by the Act of Conse-
Parliament, certain clusses of Men in this country are 2}‘2}:2“
most expressly, and as we understand, assuredly ::;"!::::f
exempted from the Jurisdiction of the Supreme j.,ifdlcuz,,
Court, to all Intents and Purposes. If Persons so ;’ the
exempted, must nevertheless obey the Process of the cz.’;:me
Court; if by not obeying it, they become lawfully
subject to Sequestration of their Property, io Fine
and Imprisonment, and in short, to all the Penalties
usually inflicted for contempt of a lawful Jurisdic-
tion; or, if in Obedience to such Process, a Zamin-
dar, for example, who lives 400 Miles from Calcutta,
shall be dragged hither by the Sheriff’s Officers, shall

be forced to appear before the Court, and wait in



Kasijora
case

56 INDJAN CONSTITUTIONAL DOCUMENTS

Calcutta, and most probably in Jail (since in ne case
will Bail be found for Debts, stated for Lacks of
Rupees) until his Plea to their Jurisdiction shall be
determined, which may be many Months, in what
Sense are we to understand the Force and Authority
thus far exercised over him, if the Judges should at
last decide, that he is not subject to their Jurisdic-
tion? Is it Jurisdiction, or is it merely an Act of
Power, against which no Right can protect him?
Under the Operation of such Power, whether lawful
or not, we are sure that the Zamindar gains nothing
by the Exemption finally acknowledged to be his
Right. Of that class of Men, we are perfectly con-
vinced that a very great Majority would be ruined by
the steps prescribed to them, in order to establish it.
We will here add what would have been the conse-
quences, had not the Government interfered in
Support of the Rajah of Cossijurah!. It is almost
morally certain, that no Persons of sufficient Respon-
sibility could have been found to have been Bail to
the Action in so enormous a Sum as Sicca Rupees
3,00,000. The Rajah must therefore have remained
s prisoner in the Jail of Calcutta, till a Decision had
taken Place on his Plea. It is most probable, that
the Period of his Confinement would not have been
less than Twelve Months, as the Plaintiff, doubtful
of establishing the Defendant to be an Object of the
Jurisdiction of the Court, would have used every
Means to protract the Suit, in hopes, that the Suffer-
ings of the Rajah in his Person, as well as his
Property, would compel him to make overtures of
Accommodation; and in all this Time, his Zemin-
dary would have remained in a State of Anarchy,
and the collections been either wholly neglected or
embezzled; or, to prevent these consequences in
part, for the Remedy would only be partial, the
Rajah must have been wholly dispossessed, and
suffered an accumulated injury from necessary Effect
of that in which the Act of the Court had already
involved him: And this again would have increased

1 For details, see I. Banerjee, The Supreme Court in
Conflict, Chapter V.
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the former; for, as a new Authority would have been
established in his Country, he would not only have
undergone temporary Deprivation, but have been
precluded from oll Hopes of recovering, either his
Inheritance or Liberty, by the Loss of the only
Means which he could have of discharging the Debt.

To those who are acquainted with this Country,
and the character of its Natives, it is well known,
that among the stubborn and immutable Usages of a
People, who, by an unheard of DPolicy, are thus
attempted to be dragged within the Pale of our Laws,
there are not any that are so intimately blended with
their Natures, so interwoven with their very BExis-
tence, and a Force upon which were therefore so
likely to drive them to Desperation, as those which
regard their Women; a Reason, for which, we pre-
sume you will think with us, that DPolicy and
Humanity should in all Situations respect them.

And yet with equal Wonder and  Alarm, we have
recently seen the mandatory Process of the (Court Cage of
directed to 2 Woman of the highest caste and Rank Rani

Bhabani
(the Ranee of Rajeshahee!) who possesses in her of Natore
own Right, the First great Zcemindarry of these

Provinees. . . ..

Secluded as Women of her superior Rank are,
and equally ignorant of the Language and Purpose
of the Drocess, it were to a certainty Disobeyed.
The Court adhering to its Rules, a capias follows, the
Execution of which is probably committed. . . .to a
Band of armed Ruffians; her House is pillaged, her
Temples polluted, the most secret Recesses of her
Tamily violated, and that Sanctity of character
trampled upon, which throughout the East, even in
times of fiercest hostilily, the most barbarous
Nations revere in Women,

Happily in this case these Things have not all
occurred ; but as the indeliable Dishonour of a public
Exposure and that inexpiable Pollution from the

1 Rani Bhabani cf Natore in the district of Rajshahi
in Bengal.
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insufferable Sense of which, according to their Mode
of thinking, there is no Refuge but in Desth, would
have followed, il the Plaintiff had not been persuaded
to withdraw his Action. We state this as another of
those cases, to which we are confident, that a feel-
ing and cnlightened Nation could never have intend-
ed to stretch the Authority of its Laws.

21. WARREN HASTINGS ON SADAR
DEWANI ADALAT, 1780.
(Minute, September 29, 1780).

[The plan of offering Impey the presidency of the Savar
Devani Adalat was not without certain practical ments.
This Adalat was presided over by the Governor-General and
Members of the Council, assisted by Indian officers. It
exercised appellate civil jurisdiction over the mofussil courts
m all cases where the disputed amount exceeded Rs. 500.
The Governor-General was not a trained and expert judge,
nor could his Councillors claim judicial experience. Moreover,
the Governor-General had no time to undertake judicial
duties; so the Adalat hardly sat at all. In 1776 Hastings
himself described 1t as ‘having been long since formally
abolished’. Under the guidance of an expert judge like
Impey the ddalat might have regained 1ts vigour and
effectively controlled the weak mofussl courts.

But this plan to end the ‘contest’ between the Supreme
Court and the Council created suspicions about the motives
of Hastings and Impey. As the salary attached to the new
post was revocable at the will of the Governor-General and
Council, people thought that the Chief Justice was compro-
mising his quarrel with the Council for a money considera-
tion. In Macaulay’s words, Impey accepted a bribe, surren-
dered the independence of the Supreme Court, and became
‘rich, quet and infamous’. The legal adviser of the Com-
pany observed, “Impey is found one day summoning the
Governor-General and the Council before his tribunal for
acts done as Council, and the next accepting emoluments
nearly equal to his original appointment to be held during the
pleasure of the same Council”’. B8ir James Stephen, Impey’s
ablest apologist, observes, ‘“‘He did undoubtedly weaken, if
it is too much to say that he forfeited, his judicial
independence.””? It was extremely unwise to violate the
spirit of the Regulating Act by subordinating the King'’s
Court to the Company’s Government.

In 1787 Impey was impeached by Sir Gilbert Elliot,
afterwards Earl of Minto, Governor-General of India, 1807-

1 The Story of Nuncomar, Vol. II, p. 238
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1813. Six charges were brought against lim: Nanda
Kumar's case; the Patna case; the illegal extension of the
junisdiction of the Supreme Court; the Kasijora case; the
acceptance of the presidency of the Sadur Dewani Adalat,
and the taking of the affidavits in Oudh m connection with
Chait Singh's affair. The impeachment failed.]

..... It (Sudur Dewani .ldulat) is not only to
receive appeals from the decree of the inferior Courts ff"\?ﬁ?,"’
in all causes excceding a certain amount, but to Dewan
receive and revise all the proceedings of the inferior ala¢
Courts, to attend to their conduct, to remedy their
defects, and generally to form such new regulations
and checks as experience shall prove to be necessary
to the purpose of their institution.....

That the Chief Justice (of the Supreme Court) apjet
be requested to accept the charge and superinten- Justice of
dency of the office of Sudder Diwani Adalat under its %‘;ﬁ;ﬁ‘}‘: be
present regulations, and such other as the Board! judge of
shall think proper to add to them or to substitute in D:?u:';u
their stead, and that on his acceptance of it he bhe Adalat
appointed to it and styled the judge of the Sudder

Diwani Adalat.

The want of legal powers, except such as were
implied in very doubtful constructions of the Act of
Parliament,? and the hazards to which the superiors
of the Diwani Courts are exposed in their own persons
from the exercise of their functions, has been the
principal cause of their remissness, and equally of the
disregard which has been in many instances shown
to their authority. They will be enabled to act with
confidence, nor will any man dare to contest their
right of acting when their proceedings are held under E’;:{icfgi‘ef
the sauction and immediate patronage of the first Supreme
member of the Supreme Court, and with his participa- g‘%‘::lt] be
tion in the instances of such as are brought in appeal made judge
before him and regulated by his instructions. They ‘b‘ef: el
very much require an instructor, and no one will Adalar
doubt the superior qualifications of the Chief Justice
for such a duty.

1 Governor-General’s Council.
2 Regulating Act.
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It will be the means of lessening the distance
between the Board and the Supreme Court, which
has perhaps been, more than the undefined powers
assumed to each, the cause of the want of that
accommodating temper which ought to have influ-
enced their intercourse with each other.?

The contest in which we have been unfortunately
engaged with the Court bore at one time so alarming
a tendency that I believe every member of the Board
foreboded the most dangerous consequences to the
peace and resources of the Government {rom them.
They are at present composed, but we cannot be
certain that the calm will last beyond the actual
vacation, since the same grounds and materials of
disunion subsist, and the revival of it, at a time like
this, added to Our other troubles, might, if carried
to extremities, prove fatal.

22. THE EAST INDIA COMPANY AOCT? 1780.
(21 Geo. 3, 0. 70)

The object of this Act was to explain and amend the
Act of 1773, to give relief to ‘certain persons imprisoned at
Calcutta 1n Bengal under a judgment of the Supreme Court
of Judicature’, and to indemmfy ‘the Governor-General and
Council of Bengal and all officers who have acted under their
orders or authority in the undue resistance made to the
process of the Supreme Court’. The Patna Case3 is said to

have Leen directly responsible for several of the prowisions
of this Act.]

1 Philp Francis observed, ‘‘The Chief Justice cannot
be supposed to have changed the opinion which he has at all
times so steadily maintained, and those opinions would lead
him to submit to the junisdiction in many instances in which
the Council, upon their principles, would resist it. Thus the
Council, by making the Chief Justice Judge of the Sudder
Dewannee Adaulut, would put into the power of the very
man with whom they have been contending to give up what
they hitherto insisted on as their essential rights.”

2 Sec A. K. Ghose, Laws Affecting the Rights and
Liberties of the Indian People, pp. 2-1.

3 See Stephen, Nuncomar and Impey, Vol. II, Chapter
Al
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That the Governor-General and Council of Bengal , °
shall not be subject, jointly or severally, to the juris- General
diction of the Supreme Court of Fort William in 22d Council
Bengal for or by reason of any act or order, or any ject to
cther matter, or thing whatsoever counselled, ordered g‘;g::“‘e
or done by them in their public capacity only, and

acting as Governor-General and Council.

2. And it is hereby enacted and declared, that, Immunity
it any person or persons shall be impleaded in any for acts
action or process, civil or ecriminal, in the suid gl‘_’::r:‘f’d"
Supreme Court for any act or acts done by the order Governor-
of the said Governor-General and Council in writing, 8:::‘;“: and
be or they may plead the general issue, and give the
said order in evidence; which said order, with proof
that the act or acts done has or have been done
according to the purport of the same, shall amount
to a sufficient justification of the said acts, and the
defendant shall be fully justified, acquitted and dis-
charged from all and every suit, action and proeess
whatsoever, civil or eriminal, in the said Court.

8. Provided always, that with respecet to such
order or orders of the said Governor-General and
Council as do or shall extend to any British subject
or subjects, the said Court shall have and rctain as
full and competent jurisdiction as if this Act had
never been made.

4. Provided, also, that nothing herein contained
shall extend or be construed to extend to discharge or
acquit the said Governor-General and Council, jointly
or severally, or any other person or persons acting by
or under their order, from any complaint, suit or
process before any competent court in this kingdom,
or give any other authority whatsoever to their acts
than acts of the same nature and description had,
by the laws and statutes of this kingdom before this
Act was made.

Exception

23. FOX'S INDIA BILLS, 1783.

[ As the Governor-General and Council had heen
appointed for five years, their period of office would lapse in
1779. DMoreover, by the Act of 1744 the Company’s privileges
were to determine in 1780 unless definitely extended. Thus
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““there was a possibility of the Government in India and the
cxistence of the Company at home coming to an end almost
simultancously”. By Acts of 1779 and 1780 the Company’s
privileges were extended for a year and it was enacted that
no changes were to take place in the offices of Governor-
CGeneral and Council. In 1781 another Act was passed, which
extended the Company’s privileges to three years’ notice
after March 1, 1791, and obliged it to submt to a Secretary
of State all dispatches proposed to be sent to India on
political, mihtary and revenue matters. In the same year two
committees of enquiry were appointed—a Select Committee on
the admimstration of justice in India, presided over by
Burke, and a Secret Committee on the causes of the war in
the Carnatic, presided over by Dundas. The reports issued
by these Committees were unfavourable to the Company. An
attempt on the part of the House of Commons to secure the
recall of Hastings—who was only removable by the Crown on
representation from the Court of Directors—failed owing to
the opposition of the Court of Proprietors. It became clear
that the Regulating Act had failed to serve its purpose. “It
had neither given the State a definite control over the
Company, nor the Directors a defimte control over their
servants, nor the Governor-General a defimte control over his
Council, nor the Calcutta Presidency a defimte control over
Madras and Bombay’’.1

In March, 1783, the Company was again obliged to
petition for financial relief. Burke declared that ‘‘the rehef
and reformation of the Company must go together.”” Three
proposals for ‘reformation’ were put forward. In Apnl, 1783,
Dundas .ntroduced a Bill which sought to strengthen the
power of the Crown over the (overnor-General and the
control of the Governor-General both over his own Council
and the Presidencies of Madras and Bombay.2 On November
18, 1783, Fox, who had formed a Coalition with Lord North
in Aprl, 1783, introduced two Bills. Pitt introduced his Bill
m January, 1784, on lis accession to office after the dismissal
ot the Fox-North Mimstry in December, 1783.

Fox's Bills were violently opposed by the Company and
all the Indian interest. Criticism fastened particularly on the
first Bill. ‘It seemed to shift a vast patronage, worth it was
calculated £300,000 a year, not from the Company to the
Crown, but to a political party who, it was asserted, would
use it to debauch Parhament, and gild the chains of a mnew

"1 The Cambridge History o/ India, Vol. V, p. 194,

2 Malcolm (Political History of India, Vol. I, p. 37)
described it as a ‘“Bill for appointing a person who, under the
high title of Governor-General and Captain-General, should
exercise in his own person (under certain checks) complete
authority and control over Brtish India.”
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political slavery, The fact that the seven (ommissioners
nominated were all supporters of Fox’s party lent plausible
colour to the charge ’* The Bill was passed in the House of
Commons by a large majority, but was defeated in the House

of Lords through the intervention of George III who detested
Fox

Burke's speech in support of Fox's Bill was one of the
greatest ever delivered by him. lle repudiated the theory
that the chartered rights of the Company could not he taken
away. He declared that monopolistic rights granted by a
legislature were, ‘‘in the strictest semse, a trust; ond 1t 1s of
the very essence of every trust to be rendered accountables;
and even totally to cease, when 1t substantially varies from
the purposes for which alone 1t could have a lawtul existence.’’
He described the Company’s Government as ‘one of the most
corrupt and obstructive tyrannies, that probably ever existed
in the world.’ ]

1. A Bill for vesting the Affairs of the East India
Company in the hands of certain Commissioners, for
the Benefit of the Proprietors and the Public.

Whereas disorders of an alarming nature and
magnitude have long prevailed, and do siill continue
and incrcase, in the management of the territorial
possessions, the revenues, and the commerce of this
kingdom in the Fast Indies; by means whercof the
prosperity of the natives hath been greatly diminish-
ed, and the valuable interests of this nation in the
said territorial possessions, revenues. and commerce,
have been materially impaired, and would probably
fall into utter ruin if an immediate and fitting remedy
were not provided:

Preamble

Be it therefore enacted. . . .that the government
and management of the territorial possessions, reve- Company's
rues, and commerce of the united Company. . . ., by :’;gpneton
the directors and proprietors of the said Company, or Directors
either of them; and all and singular the powers and g:‘:ﬁ;‘;
authorities of the said directors-and proprietors, or of
any special, or general, or other court thereof, in the
ordering and managing the said possessions, reve-
nues, and commerce; and all elections of directors of

1 C. Grant Robertson, England under the Hanoven'ana:
p. 301,
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the seid united Company, be, and are hereby declar-
ed to be, discontinued, for and during the continuance
of this Act; any charter, usage, law, or statute to the
contrary notwithstanding.

And be it further enacted..... that for the
better governing, ordering, and managing the said
territorial government, revenues, and commerce, the
right hon. William Earl Fitzwilliam!, the right hon.
Frederick Montagu?, the right hon. George Legge,
commonly called Lord Viscount Lewisham, the hon.
George Augustus North, Sir Gilbert Elliot, bart., Sir
lienry Fletcher, bart., and Robert Gregory, esquire,
shall he, and they are hereby constituted and
appointed directors of the said United Company, and
shall be, and they are hereby constituted, members of
the said Company; and that the said directors hereby
appointed, or any three of them, shall have, use,
possess, and exercise all and singular the powers and
authorities which have been at any time heretofore
vested in, or lawfully exercised by, the said directors
hereby discontinued, or proprietors, or by the general
court of proprietors of the said united Company, and
all such further and other powers and authorities,
and under such directions, and subject to such
limitations and restrictions as in this Act or any other
Act, the provisions whereof are not hereby altered or
repealed, arc contained, for the government and
management of the said territorial possessions, reve-
nues and commerce of the said United Company, or
in any wise relative thereto.

* * * * *

II. A Bill for the better Government of the
Territorial Possessions and Dependencies in India.

Whereas great disorders have prevailed in the
government of the British territorial possessions, and
dependencies thereof in India; and the Laws and law-
ful authority of this kingdom have not been duly
obeyed by divers of the servants of the united
Company. . . ..

1 Chairman.
2 Deputy Chairman.
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For remedy whereof in future, be it declared and
enacted. . . . .that there is not, nor hath been, any
privilege, authority, power, pre-eminence, or jurisdic-
tion granted, or meant or intended to be granted, in
and by an Act of the 18th year of the reignt. .. .. or
in and by any other Act or .\cts whatsoever, or in or
by any law or usage whatsoever, for the Governor-
General and Council of Bengal, or either or any of
them, collectively or individually, or any other person
whatsoever in the service of the said United Company,
which doth or shall in any manner exempt him or
them, in the exercise of any powers or authorities
whatsoever, from a strict and faithful obedience to
the orders and directions which have been issued to
or for them from the late or any other Court of
Directors, or which shall or may be issued to or for
them by the commissioners named and appointed in
an Act of this session of Parliament, to manage and
govern the affairs of the said United Company.

24, THE EAST INDIA COMPANY ACT?, 1784.
(24 Geo. III, Sess. 2, O. 25).

After the rejection of Fox’s India Bill by the House of
Lords the Fox-North Ministry was dismissed by George III
(December 18, 1783), who summoned the Younger Pitt to form
a Cabinet. Pitt brought in his India Bill in January, 1784
¥ox still had a large majonty in the House of Commons; but
after dissolution Pitt came back with a triumphant majority.
The India Bill was re-introduced with slight modifications and
passed in August, 1784. ]

An Act for the better regulution and manage-
ment of the affairs of the East Indin Company, and
of the British possessions in India; and for establish-
ing a Court of Judicature for the more speedy and
effectual trial of persons accused of offences comumit-
ted in the East Indies.

For the better government and security of the pPreamble
territorial possessions of this Kingdom in the East
Indies, be it enacted. ... That it shall and may

1 Regulating Act.
2 This Act is generally known as Pitt’s India Act.

I—5A
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be lawful to and for the King's Majesty, his
Heirs and Successors, by any Commission to

;‘;P:’;:‘;;’,,, be issued under the Great Seal of Great Britain,

Three
Commis-
sioners to
form Board

President
of Board

Powers of
Board

Casting vote
of President

to nominate and appoint such persons, not ex-
ceeding six in Number, as His Majesty shall
think fit, being of His Majesty's most honourable
Privy Council, of whom one of His Majesty's Princi-
pal Secretaries of State for the time being, and
Chancellor of the Exchequer for the time being, shall
be two, to be, and who shall aceordingly be, Commis-
sioners for the Affairs of India.

2. And be it further enacted..... that any
number, not less than three, of the said Commission-
ers, shall form a Board for executing the several
powers which, by this or any other Act, shall be
vested in the Commissioners aforesaid.

8. And be it further enacted, that the said
Secretary of State, and in his absence, the said
Chancellor of the Exchequer, and, in the absence of
both of them, the Senior of the said other Commis-
sioners, according to his Rank in Seniority of
Appointment, shall preside at, and be President of
the said Board; and that the said Commissioners
shall have, and they are hereby invested with, the
Superintendence and Controul over all the British
Territorial Possessions in the East Indies, and over
the Affeirs of the United Company of Merchants
trading thereto, in Manner hereinafter directed.

4. And be it further enacted, that in case the
Members present at the said Board shall at any Time
be equaliy divided in Opinion, in respect to any
Matter depending before them, then, and in every
such Case, the then President of the said Board shall
have two Voices, or the casting Vote.

5. And be it further enacted, that it shall and
may be lawful for the King's Majesty, his Heirs and
Successors, from Time to Time, at his and their Will
and Pleasure, to revoke and determine the Commis-
sion aforesaid, and from Time to Time to cause any
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«wew Commission or Commissions to be sealed as King may
aforesaid, for appointing any other Person or Persons, :‘"m“; and
being of His Majesty’s most Honourable Privy Coun- c?:mh-
<il, of whom one of His Majesty's Principal Secre- sioners,
taries of State, and the Chancellor of the Exchequer

for the Time being, shall always be two, to be Com-
missioners and Members of the said Board, when and

8o often as His Majesty, his Heirs or Successors,

shall think fit, so that the Number of Commissioners

therein to be named shall in no wise exceed the
aforesaid number of Six.

6. And be it further enacted, that the said
Board shall be fully authorized and empowered, from
Time to Time, to superintend, direct, and controul, P '
: . . . owers o
all acts, operations, and concerns, which in any wise Board
relate to the Civil or Military Government or Reve-
nues of the British Territorial Possessions in the Iast
Indies, in the Manner hereinafter directed.
* % * * *

10. And, for avoiding any Doubt which may
arise, whether the Office or Place of a Commissioner
of the said Board, for the affairs of India, or of a
Secretary to the said Board, be within any of the
Provisions contained in an Act of the sixth Year of
the Reign of Queen Anne, intituled, An Act for the
Security of Her Majesty’s Person and Government,
and of the Succession of the Crown of Great Britain
in the Protestant Line; or whether the Appointment,
of any such Commissioner or Secretary, heing a
Member or Members of the House of Commons, shall
vacate his or their Seat or Seats in that House; be
it further enacted and declared, that the said
respective Offices, Places, or Appointments of a
Commissioner, or of the Chief Secretary of the
said Board for the Affairs of India, to be made S:ﬁ;‘:".’nd
under the Authority of this Act, shall not be Chief
deemed or taken to be within the Intent or Secretary
Purview of the said Act of the sixth year of Queen pqualified
Anne, whereby to disqualify any such Commissjoner ";°l‘,':r'li‘?f“g
or Chief Secretary from being elected, or sitting or ment
veting as a Member of the House of Commons; nor
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shall the Appointment of any such Commissioner or
Chief Secrctary, if a Member or Members of the
said House, vacate his or their Seat or Seats in the
said IIouse; any Thing contained in the said Act
of the sixth Year of Queen Anne, or in any other
Act, to the contrary notwithstanding.

11. And, to the Intent that the said Board may
be duly informed of all Transactions of the said Com-
pany, n respect to the Management of their Concerns
in the East Indies; be it further enaected, that
all the Members of the said DBoard shall, at
ull convenient Times, have Access to all Papers
and Muniments cf the said United Company, and
shall be furnished with such Extracts or Copies
thereof, as they shall from time to time require;
and that the Court of Directors of the said
United Company shall, and they are hereby required
and directed, to deliver to the suid Board Copies of
all Minutes, Orders, Resolutions, and other Proceed-
ings, of all General and Special Courts of Proprietors
of the said Company, and of the said Court of Direc-
tors, so far as rclate to the Civil or Military Govern-
ment or Revenues of the British Territorial Posses-
sions in the Hust Indies, within eight Days after the
holding of such respective Courts; and also Copies of
all dispatches which the said Directors, or any Com-
mittec of the said Directors, shall receive from any
of their Servants in the East Indies, immediately
after the arrival thereof; and also Copies of all
Letters, Orders, and Instructions whatsoever, relat-
ing to the Civil or Military Government or Revenues
of the British Territorial Possessions in the East
Indies, proposed to be sent or dispatched by the said
Court of Directors, or any Committee of the said
Directors, to any of the Servants of the said Com-
pany in the East Indies; and that the said Court of
Directors of the said United Company shall, and they
are hereby required to, pay due Obedience to, and
shall be governed and bound by, such Urders and
Directions as they shall from Time to Time receive
from the said Board, touching the Civil or Military



INDIAN CONSTITUTIONAL DOCUMENTS 69

Government and Revenues of the British Territorial
Possessions in the East Indies.

12. And be it further enacted that, within four-
tcen days after the Receipt of such Copies last-
mentioned, the said Board shall return the same to
the said Court of Directors, with their Approbation
thereof, subscribed by three of the Members of the
said Board, or their Reasons at large for disapproving
the same, together with Instructions from the sad Procedure
Board to the said Court of Dircetors in respect there-
to; and that the said Court of Iirectors shall there-
upon dispatch and send the Letters, Orders, aud
Instructions so approved or amended, to their
Servants in India, without further Delay, unless, on
any Representation made by the said Dircctors to the
said Board, the said Board shall direct any Altera-
tions to be made in such Letters, Orders, or Instruc-
tions; and no Letters, Ovders, or Instructions, until
alter such previous Communication thereof to the
said Board, shall at any time be sent or dispatchoed
by the said Court of Dircctors to the Fast Indies,
on any Account or Pretence whatsoever.

13. And, for the readier Dispatch of the Civil
and Military Concerns of the said United Company,
be it further enacted, that whenever the Court of
Directors of the said United Company shall neglect
to transmit to the said Board their intended Dis-
patches on any Subject, within fourteen Days after
Requisition made, it shall and may be lawful to and
for the said Board to prepare and send to the Direc-
tors of the East India Company (without waiting for
the Receipt of the Copies of Dispatches intended to
be sent by the said Court of Directors as aforesaid)
any Orders or Instructions to any of the Govern- p . ision
ments or Presidencies aforesaid, concerning the Civil regarding
or Military Government of the British Territories and f:'b'::g::'
Possessions in the East Indies; and the said Direc- to India
tors shall, and they are hereby required to transinit
Dispatches in the usual Form (pursuant to the Tenor
of the said Orders and Instructions so transmitted to
them) to the respective Governments and Presiden-
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cies in India, unless, on any Representation made by
the said Directors to the said Board, touching such
Orders or Instructions, the said Board shall direct
any Alteration to be made in the same; which Direc-
tions the said Court of Directors shall in such Case
be bound to conform to.

14. And be it further enacted, that in case the
said Board shall send any Orders or instructions to
the said Court of Directors, to be by them transmitted
to India, which, in the Opinion of the said Court of
Directors, shall relate to Points not connected with
the Civil or Military Government and Revenues of the
said Territories and Possessions in India, then, and in
any such Case, it shall be lawful for the said Court
ot Directors to apply, by Petition, to His Majesty m
Council touching such Orders and Instructions; and
His Majesty in Council shall decide whether the same
be, or be not, connected with the Civil or Military
Government and Revenues of the said Territories and
Possessions in India; which Decision shall be final
and conclusive,

15. Provided nevertheless, and be it further
enacted, that if the said Board shall be of Opinion
that the subject matter of any of their Deliberations
concerning the levying of War or making of Peace,
or treating or negotiating with any of the Native
Princes or States in India, shall require Secrecy, it
shall and may be lawful for the said Board to send
secret Orders and Instructions to the Secret Com-
mittee of the said Court of Directors for the Time
being, who shall thereupon, without disclosing the
same, transmit their Orders and Dispatckes in the
ugual Form, according to the Tenor of the said Orders
ond Instructions of the said Board, to the respective
Governments and Presidencies in India; and that the
said Governments and Presidencies shall pay a faith-
ful Obedience to such Orders and Dispatches, and
shall return their Answers to the same, sealed (under
Cover) with their respective Seals, to the said Secret
Committee, who shall forthwith communicate such
Answers to the said Board.
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16. And be it enacted by the Authority afore-
said, that it shall and may be lawful to and for the
Court of Directors of the said United Company for
the Time being, and they are hereby required from
Time to Time, to appoint a Secret Committce,
to consist of any Number of the said Directors
for the Time being, not exceeding three; which
Secret Committee shall, from Time to Time,
upon the Receipt of any such secret Orders
and Instructions concerning the Levying of Wuar or
muking of Peace, or treating or negotiating with any
of the Nutive Princes or States of India, from the said
Commissioners for the Affairs of India, as are here-
inbefore mentioned, transmit to the respective Gov-
emnments and Presidercies in India a Duplicate or
Duplicates of such Orders and Instructions, together
with Orders in Writing, signed by them, the Mem-
bers of the said Secret Committee, to carry the same
into Execution; and to all such Orders and Instruc-
tions, so transmitted, the several Governments and
Presidencies in India are hereby required to pay the
same Obedience as if such Orders and Directions had
been issued and transmitted by the Court of Directors
of the said United Company.

17. Provided also, and be it further enacted and
declared by the Authority aforesaid, that nothing in
this Act contained shall extend to give unto the said
Board the Power of nominating or appointing any of
the Servants of the said United Company; any Thing
herein contained to the contrary notwithstanding.

18. And be it further enacted, that as soon as
the Office of any one of the Counsellors of the Presi-
dency of Fort William in Bengal (other than the
Commander-in-Chief) shall become vacant by Death,
Removal, or Resignation, the Vacancy so happening
shall not be supplied by the said Court of Directors,
but the said Supreme Government shall from thence-
forward consist of a Governor-General and three
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Supreme Counsellors only!; and that the Commander-
in-Chief of the Company's Forces in India for the
Time being, shall have Voice and Precedence in
Council next after the said Governor-General; any
Thing in any former Act of Parliament contained to
the contrary notwithstanding.

19. And be it further cnacted, that the Govern-
f;:::;gg’; ment of the several Presidencies and Settlements of
Madrasand Yort Saint George and Bombay shall, after the
Bombay Commencement of this Act, consist of a Governor or

President, and three Counsellors only, of whom the
Commander-in-Chief in the said several Settlements
for the Time being shall be one, having the like
Precedence 1n Council as in the Presidency of Fort
William in Bengal, unless the Commander-in-Chief
of the Company’s Forces in India shall happen to be
present in either of the said Settlements; and in such
(ase the said Commander-in-Chicf shall be one of the
said Counsellors, instead of the Commander-in-Chief
of such Settlement; and that the said Commander-
in-Chief of such Settlement shall during such Time
have only a Seat but no Voice in the said Council.

20. And be it further enacted, that the Court

Directors to ©f Directors of the said United Company shali. within
gaoel:;o" the Space of one Calendar Month next after the pass-
and ing of this Act, nominate and appoint, from amongst
Councillors the Servants of the said Company in India, or any
::E%:::;:, other Persons, a fit and proper Person to be the
Governor of the said Presidency or Settlement of

Fort Saint George, and two other fit and proper

Persons from amongst the said Servants in India,

who together with the Commander-in-Chief at Fort

Saint George for the Time being, shall be the Council

of the same Presidency or Settlement; and that the

1 An Act passed in 1786 empowered the Governor-General
to override the majority of his Council in special cases The
dissentient Councillors were allowed the privilege of recording
written protests, This provision was made to satisfy Lord
Cornwallis, who had made this a condition of his acceptance
of the office of Governor-General. Burke opposed this measure
as an attempt ‘to introduce an arbitrary and despotic
Government in India.’
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said Court of Directors shall also, in like manner,
and within the Time aforesaid, nominate and appoint
fit and proper Persons to be the Governor and Coun-
cil of the said Presidency or Settlement of Bombay,
under the same Restrictions as are hereinbefore pro-
vided in respect to the Governor or President and
Council of Fort St. George.
91. And be it further enacted, that in case the
members present ut any of the Boards or Couneils S::eﬂoﬂfl
of Fort William, Fort Saint George, or Bombay, shall Goyernor in
at any Time be equally divided in Opinion in respect M"’{:l and
to any Matter depending before them, then, and in y
every such Case, the said Governor-General or the
Governor or President, as the Case may be, shall have
two Voices, or the casting Vote,

22. And be it further enacted, that it shall and Right of
may be lawful to and for the King's Majesty, his g}:&:&%
Heirs and Successors, by any Writing or Instrument to recall
under his or their Sign Manual, countersigned by the g:::::‘,?"
said Secretary of State, or for the Court of Dircctors Governors,
of the smd United Company for the Time being, by ::f':;:’:'
Writing under their Hands, to remove or recall the of the
present or any future Governor-General of Fort Company
William in Bengal, or any of the Members of the
Council of lort William aforesaid, or any of the
Governors or DPresidents, and Members of the
Councils, of the Presidencies or Scttlements of Fort
S8t. George and Bombay, or of any other British
Settlements in India, or any other Person or Persons
holding any Office, Employment, Commission, Civil
or Miltary, under the said United Company in India,
for the Time being; and to vacate and make void all
and every or any appointment or appointments of any
Person or Persons to any of the Offices or Places
aforesaid; and that all and every the powers
and Authorities of the respective Persons so
removed or recalled, or whose Appointment shall
be so vacated, shall cease or determine at or
from such respective Time or Times as in the
said Writing or Writings shall be expressed and
directed : Provided always, that'a Duplicate or Copy
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of every such Writing or Instrument, under His
Majesty’s Sign Manual, attested by the said Secre-
tary of State for the Time being, shall, within eight
days after the same shall be signed by His Majesty,
his Heirs or Successors, be transmitted or delivered,
by the said Secretary of State, unto the Chairman or
Deputy Chairman for the Time being of the said
United Company, to the Intent that the Court of
Directors of the said Company may be apprised
thereof.

23. And be it further enacted, that whenever
any Vacaney or Vacancies of the Office of Governor-
General or President, or of any Member of the Coun-
c¢il, shall happen in any of the Presidencies aforesaid,
either by Death, Resignation, or Recall, as aforesaid,
then and in such Case the Court of Directors of the
said United Company shall proceed to nominate and
appoint a fit Person or Persons to supply such
Vaconcy or Vacancies from amongst their covenanted
Servants in India, except to the Office of Governor-
General!, or the Office of Governor or President of
Fort Samt George or Bombay, or of any Comman-
der-in-Chief, to which several Offices the said Court
of Directors shall be at Liberty, if they shall think
fit, to nominate and appoint any other Person or
Persons respectively.

24. Provided always, and be it further enacted,
that the said Commanders-in-Chief, at each of the
said Presidencies respectively, shall in no Case
succeed to the Office of Governor-General or Presi-
dent of Fort William, Fort Saint George, or of
Bombay, unless thereunto specially appointed by the
Court of Directors of the said United Company; but
that in case of the Vacancy of the said Offices of
Governor-General or President respectively, when no
Person shall be specially appointed to succeed there-
unto, the Counsellor next in Rank to such Comman-

1 An Act passed in 1786 made the approval of the Crown
for the choice of the Governor-General unnecessary, though
the Crown still retained the power of recall. The approval of
the Crown was again made necessary in 1813.
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der-in-Chief shall succeed to such Office, and hold the
same, until some other Person shall be appointed
thereunto by the said Court of Directors.

25. Provided always, and be it further enacted,
that when and so often as the Court of Directors
shall not, within the Space of two calendar Months,
to be computed from the Day whereon the Notifica- King's right
tion of the Vacancy shall have been received by the ::cﬁ.‘,‘,c‘;f.
said Court of Directors, proceed to supply the same, in India
then and in any such Case, and so often as the same
shall happen, it shall be lawful for llis Majesty, his
Heirs and Successors, to constitute and appoint, by
writing under his or their Royal Sign Manual (under
the same Restrictions and Regulations as are herein-
before provided, with respect to the Nominations and
Appointments made by the said Court of Directors),
such Person or Persons as His Majesty, his Heirs
and Successors, shall think proper to succeed to and
supply the respective Office or Place, Offices or
Places, so vacant, or from which any Person or
Persons shall be so recalled or removed, or whose
Appointment or Appointments shall have been vacat-
ed and made void as aforesaid ; and that every Person
or Persons, so constituted and appointed, shall have
and be invested with the same Powers, Privileges,
and Authorities, as if he or they had been nominated
and appointed by the said Court of Directors, and
thall be subjected to Recall only by the King's
Majesty, his Heirs or Successors; any thing herein-
contained to the contrary notwithstanding.

26. And be it further enacted, by the Autho- Riabt of
rity aforcsaid, that it shall and may be lawful to and pi¥ectors to
for the Court of Directors of the said United Com- nominate
pany, if they shall so think fit, subject to the like ::f::::‘;;
Limitations and Restrictions as are hereinbefore India
enacted respecting the persons qualified to be
appointed Members of the Government of the respee-
tive Settlements of the said United Company at Fort
William, Fort Saint George, and Bombay, to appoint
from Time to Time, fit and proper Persons to suc-
ceed, in case of Vacancy, to the several Offices gff
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Governor-General or President of Fort Saint George
or Bombay, or Commander-in-Chief of the said Com-
pany’s Lorces at any of the said Settlements, or
Member of any of the said Councils; and such
Appointments respectively at their Pleasure again to
revoke; but that no Person so appointed to succeed
to any of the said Offices, in case of Vacancy, shall
be entitled to uny Salary, Advantage, or Allowance
whatsoever, by reason of such Appointment, until
such Persons respectively shall take upon themselves
the Offices to which they shall so respectively have
been appointed.

27. And he it further enacted by the Authority
aforesaid, that when and so often as the Number of
Members of any of the said Councils of Fort William,
Yort Saint (ieorge, or Bombay, shall by Death, or
Absence, by reason of Sickness or otherwise, for four-
teen Days be reduced to two, including the Governor-
(ieneral or President of such Council, the Person who
ghall stand Senior in such provisional .\ppointment
as is hereinbefore mentioned, or in ease there shall
be no such Appointment, then the senior Civil
Servant of the said Company upon the Spot, shall be
ealled to such Council, and shall have a Voice therein
in like Manner as if he had been appointed there-
unto Ly the Court of Directors of the said Company,
ond shall hold such Office in case the Vacancy shall
have happened by Death, until a Successor thereunto
shall be appointed by the said Court of Directors;
or if such Vacancy shall have happened by Absence
or Sickness, until the Return or Recovery of such
sick or absent Member; and that all Persons so
exercising the Office of a Counsellor at any of the
said Presidencies shall be entitled, for the Time he
shall so hold the same, to the like Advantages as
if he had been thereunto permanently appointed by
the said Court of Directors.

28. And be it further enacted, that no resigna-
tion to be made of the offices of the Governor-General,
o1 Governor or President of any of the subordinate
settlements, or Commander-in-Chief, or members of
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the respective Councils of any of the said presidencies
in India, shall be deemed or construed to be legal or
valid, or shall be accepted as such, unless the same
be made by an instrument in writing under the hand
of the officer or person resigning the same.

20. And be it further enacted, that no Order or
Resolution of any General Court of the Proprictors of ‘?"“22::’
the said United Company shall be available to revoke of Proprie-
or rescind, or i any respect to affect, any Act, Order, o7
Resolution, Matter, or Proceeding, of the said Court
of Dicectors, by this .\ct directed or authorized to be
made or done by the said Court, after the same shall
have been approved by the said Board, in the
Manner hereinbefore dirceted; any Law or Usnge to
the contrary notwithstanding.

30. And be it further enacted, that so much and
such Parts of an Act, made in the twenty-first Yeur
of the Reign of his present Majesty, us directs the
Court of Directors of the said United Company to
deliver to the Commissioners of the Treasury, or to
the High Treasurer for the Time being, or to one
of His Majesty's Principal Secretaries of State,
Copies of any Letters or Orders relating to the
Management of the Revenues, or the C(livil and
Military Affairs of the said Company; and also all
such powers and Authorities given to or vested in
the Proprictors and Directors of the said United
Company, or in any General or Special Court thereof
respectively, in and by any Act of Parliament or
Charter, as are contrary or repugnant to this Act, or
any Thing herein contained, shall be, and the same
are heieby, repealed; any Thing contained in any Act
or Charter, or any Custom or Usage to the contrary
notwithstanding.

81. And be it further enacted, that the Gover- Control of
nor-General and Council of Fort William aforesaid Bepgal over
shall have Power and Authority to superintend, con- Presidencies
troul, and direct the several Presidencies and Gorv-
ernments now or hereafter to be erected or establish-
ed in the East Indies by the said United Company,
in all such Points as relate to any Transactions with
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# ¥R
the Country Powers, or to War or Peace, or to the
Application of the Revenues or Forces of such Presi-
dencies and Settlements in Time of War, or any such
other Points as shall, from Time to Time, be special-
ly referred by the Court of Directors of the said Com-
pany to their Superintendence and Controul.

32. And, in order to prevent the Embarrass-
ment and Difficulty which may arise from any Ques-
tion, whether the Orders or Instructions of the
Governor-General and Council of Fort William relate
to other Points than those aforesaid, be it further
enacted, that notwithstanding any Doubt which may
be entertained by the said Presidencies or Settle-
ments to whom such Orders or Instructions shall be
given, respecting the Power of the Governor-General
and Council to give such Orders, yet the said Presi-
dencies or Settlements shall be bound to obey such
Orders and Directions of the said Governor-General
and Council in all Cases whatever, except only
where they shall have received positive Orders and
Instructions from the said Court of Directors, or
from the Sccret Committee of the said Court of
Directors, repugnant to the Orders and Instructions
of the said Governor-General and Council, and not
known to the said Governor-General and Council at
the Time of dispatching their Orders and Instructions
as aforesaid; and the said Governor-General and
Council shall, at the Time of transmitting all such
Orders and Instructions, transmit therewith the Dates
of, and the Times of receiving, the last Dispatches,
Orders and Instructions which they have received
from the Court of Directors, or from the Secret Com-
mittee of the said Court of Directors, or any of the
Points contained therein: and the said Presidencies
and Governments, in all Cases where they have
received any Orders from the said Court of Direc-
tors, or from the Secret Committee of the said Court
oi Directors, as aforesaid, which they shall deem
repugnant to the Orders of the said Governor-
General and Council at Fort William, and which
were not known to the said Governor-General and
Council at the Time of dispatching their Orders and
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Instructions as aforesaid, shall forthwith transmit
Copies of the same, together with an Account of all
Resolutions or Orders made by them in consequence
thereof, to the Governor-General and Council of
Fort William, who shall, after the Receipt of the
same, dispatch such further Orders and Instructions
to the said Presidencies and Settlements as they may
judge necessary thereupon.

33. And be it further enacted, that the Gover-
nor-General and Council of Fort William aforesaid, Pﬂm dute
and the several Presidents and Counsellors of Fort te be
Saint George and Bombay, shall, at their several and g”“ﬂ by

uncils
respective Boards and Councils, proceed, in the first {n 1ndia
Place, to the Consideration of such Questions and
Business as shall be proposed by the said Governor-
General or Presidents respectively; and when and so
often as any Matter or Question shall be propounded
at any of the said Boards or Councils, by any of the
Counsellors thereof, it shall be competent to the said
Governor-General and Presidents respectively, to
postpone or adjourn the Discussion of the Matter or
Question so propounded to a future Day: provided
always, that no such Adjournment shall exceed forty-
eight Hours, nor shall the Matter or Question so
proposed be adjourned more than twice, without the
Consent of the Counscllor who originally proposed
the same.

34. And whereas to pursuc Schemes of Con-
quest and Extension of Dominion in India are
Measures repugnant to the Wish, the Honour, and Restrictions
Policy of this Nation: be it therefore further enacted ?e':x:ﬂtzn
by the Authority aforesaid, that it shall not be lawful °f war b!
for the Governor-General and Council of Fort William £<°%*!
osforesaid, without the express Command and Autho-
rity of the said Court of Directors, or of the Secret
Committee of the said Court of Dircctors, in any
Case, except where Hostilities hgve actually been
commenced, or Preparations actually made for the
Commencement of Hostilities, against the British
Nation in India, or against some of the Princes or
States dependent thereon, or whose Territorics the
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said United Company shall be at such Time engaged
by any subsisting Treaty to defend or guarantee,
either to declarc War or commence Hostilities, or
enter into any Treaty for making War, against any
of the Country Princes or States in India, or any
'reaty for guaranteeing the Possessions of any Coun-
try Princes or States; and that in such Case it shall
not be lawful for the said Governor-General and
Council to declare War or commence Hostilities, or
enter into Treaty for making War, against any other
Prince or State than such as shall be actually com-
niitting Hostilitics, or making Preparations as afore-
said, or to make such Treaty for guaranteeing the
Possessions of any Prince or State, but upou the
Consideration of such Prince or State actually engag-
ing tc assist the Company against such Hostilities
commenced, or Preparations made as aforesaid; and
in all Cases where ITostilities shall be commenced,
or ‘lreaty made, the said Governor-General and
Council shall, by the most cxpeditious Means they
can devise, communicate the same unto the said
Court of Directors, together with a full State of the
Information and Intelligence upon which they shall
have commenced such Hostilities, or made such
Treaties, and their Motives and Reasons for the same
at large.

35. And be it further enacted, that it shall not

be lawful for the Governors or Presidents, and Coun-
ﬁ;‘.‘:’éf‘:’:’m sellors, of Fort Saint George and Bombay, or of any
declaration other subordinate Settlement respectively, to make
:’:;:,:Eit;’“e or issue any Order for commencing Hostilities, or
Presidencies levying War, or to negotiate or conclude any Treaty
sof Peace, or other Treaty, with any Indian Prince or

State (except in Cases of sudden Emergency or

immineat Danger, when it shali appear Dangerous ta

postpone such Hostilities or Treaty), unless in pur-

suance of express Orders from the said Governor-

General and Council of Fort William aforesaid, or

from the said Court of Directors, or from the Secret

Committee of the said Court of Directors; and every

such Treaty shall, if possible, contain a Clause for

subjecting the same to the Ratification or Rejection
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of the Governor-General and Council of Fort William
aforesaid: And the said Presidents and Counsellors
of the said Presidencies and Settlements of Fort
Saint George and Bombay, or other subordinate
Settlement, are hereby required to yield due
Obedience to all such Orders as they shall from Time
to Time respectively receive from the said Governor-
General and Council of ¥ort William aforesaid, con-
cerning the Premises.

36. And be it further enacted, that all and
singular the said Presidents and Counsellors who shall Ef.‘;;lzif“
wilfully refuse to pay due Obcedience to such Orders ence of
and Instructions as they shall receive from the said g’e"a‘g':l“';"’m
Governor-General and Council of Fort \William as subordinate
aforesaid, shall be liable to be suspended from the Presidencies
Exercise of their respective Offices or Powers, by
Order of the said Governor-General and Council of
Fort William; and all and every of them are hereby
further required, constantly and diligently to trans-
mit to the said Governor-General and Council of Fort
William aforesaid, true and cxuaet Copies of all Orders,
Resolutions, and Acts in Council, of their respective
Governments, Presidencies, and Councils, and also
Advice and Intelligence of all Transactions and
Matters which shall come to their Knowledge, mate-
rial to he communicated to the Governor-General and
Council of Fort William aforesaid, or which the said
Governor-General and Council shall from Time to
Time require,

* * * * »

44. And be it further enacted, that all His British
Majesty’s Subjects, as well Servants of the said :‘;}’e’:it',e to
United Company as others, shall be, and are hereby justice for
declared to be, amenable to all Courts of Justice ;:'}:é’;‘
(both in India and Great Britain) of competent Juris-
diction to try Offences committed in India, for all
Acts, Injuries, \Vrongs, Oppressions, Trespasses.
Misdemeanors, Crimes, and Offences whatsoever, by
them or any of them done, or to be done or commit-
ted, in any of the Lands or Territories of any Native
Prince or State, or against their Persons or Propet-
ties, or the Persons or Properties of any of their

I—6A
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Subjects or People, in the same Manner as if the
same had been done or committed within the Terri-
tories directly subject to and under the British
Government in India.

45. And be it further enacted, that the demand.
ing or receiving of any Sum of Money, or other valu-
able Thing, as a Gift or Present, or under Colour
thereof, whether it be for the Use of the Party
receiving the same, or for, or pretended to be for, the
Use of the said Company, or of any other Person
whomsoever, by any British Subject holding or
exercising any Office or Employment under His
Majesty, or the said United Company in the East
Indies, shall be deemed and taken to be Extortion,
and shall be procceded against and published as such,
under and by virtue of this Act; and the Offender
shall also forfeit to the King’s Majesty, his Heirs and
Successors, tho whole Gift or Present so received, or
the full Value thereof.

46. Provided always, and be it further enacted,
that the Court of Jurisdiction before whom every
such offence shall be tried, shall have full Power and
Authority to direct the said Present or Gift, or the
value thereof, to be restored to the party who gave
the same, or to order the whole, or any part thereof,
or of any fine which the Court shall set on the offender,
to be paid or given to the prosecutor or Informer, as
such Court in its Discretion shall think fit.

* * * *

48. DProvided always, and be it enacted, that
nothing herein contained shall extend, or be construed
to extend, to prohibit or prevent any Person exercising
the Profession of Counsellor at Law, Physician, or
Surgeon, or any Chaplain,. from accepting, taking, or
receiving Fees, Gratuitics, or Rewards, (bona fide),
in the way of his Profession only.

* * * *
51. And be it further enacted, that after

Sentence or Judgment of any Court having competent
Jurisdiction, whether in Great Britain or in India,
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against any of the said United Company’s Servants, Company's
Civil or Military, for any Debt or Penalty due or ;‘i“’:‘“.'.'e-d
belonging to the said United Company, or for any by any
Extortion or other Misdemeanor, it shall not be lawful ¢°;“1:“°“
for the said United Company, upon any Pretence got to be
whatsoever, to release or compound such Sentence or restored
Judgment, or to restore any Servant or Servants of

the said Company, who shall have been removed or
dismissed from his or their Office or Employment, for

or on account of Misbehaviour, by the Sentence of

any of the said Courts.

%* % %* *

53. And be it further enacted, that it shall and
may be lawful for the Governor-General of Fort Govertor-
William aforesuid for the Time being, to issue his may arrest
Warrant under his Hand and Seal, directed to such r::;:‘;:e 4
Police Ofticers and other Persons as he shall think fit, of plotting
for securii:g and detaining in Custody any Person or ‘R:ic:';r
Tersons suspected of carrying on, mediately or imme- safety of
diately, any illicit Correspondence, dangerous to the the conntry
DPeace or Bafety of the Settlement, or of the British
Possessions in India, with any of the Princes, Rajahs,
Zemindears, or other Person or Persons whomsoever
having Authority in India, or with the Commanders,
Governors, or Presidents of any I'actories cstablished
in the East Irdies by any European Power, contrary
to the Rules and Orders of the said Company, or of
Governor-General and Council of Fort William afore-
said; and if, upon Examination, tauken upon Oath, in
Writing, of any Person or Persons (other than the
Person so secured and detained) before the (Governor-
General and Council of Fort William aforesaid, there
shall appear reasonable Grounds for the Charge, the
said Governor-General shall be, and is hereby autho-
rized and impowered to commit such Person or
Persons above described to safe Custody, and shall
within a reasonable Time, not exceeding five Days,
cause to be delivered to him or them the Charge or
Accusation on which he has or they have been com-
mitted; and the party so confined shall be permitted
to deliver in his Defence in Writing, logether with a
List of such Witnesses as he shall desire ta be
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examined in Support of his Defence, who shall be
examined accordingly in his Presence, and their
Examinations taken down in Writing;

and if, notwithstanding such Defence, there shall
appear to the said Governor-General and Council
reusonable Grounds for the former Proceeding, and
for continuing the Confinement, the Party shall
remain in Custody until he or they shall be brought
{0 Trial in India, or sent to England for that Purpose;
and that all such Examinations and Proceedings
shall Le trunsmitted to the said Court of Directors
by the first Dispatches; and in case such Person or
Persons are to be sent to England, the said Governor-
Goneral shall, and he is hereby required to cause
such Person or Persons to be sent by the first con-
venient Opportunity, unless such Person or Persons
shall be disabled by Iliness from undertaking the
Voyage.

54. And be it further enacted, that the several
Presidencies and Governments of Fort Saint George
and Bombay, shall have the like Powers, and subject
to the same Regulations and Restrictions, to secure
and detain Persons suspected of any such illicit
Correspondence as aforesaid, within their respective
Presidencies and Settlements as are hereby given to
the said Governor-General and Council of Fort
William.

25. PITT'S SPEECH ON THE INDIA BILL,' 1784.
(House of Commons, July 6, 1784).

In pursuance of the notice he had given, Mr.
Chancellér Pitt rose to open his new system for the
government of India. No one, he said, could be
more deeply impressed than he was with the impor-
tance of the subject on which he was then going to
enter: in whatever point of view he considered if, he
felt that no subject could possibly be more interest-
ing. In it were involved the prosperity and strength
of this country; the happiness of the natives of those
valuable territories in India which belonged to Eng-

1 Bee C. H, Philips, TAe East India Company, p. 32.
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jand; and finally the constitution of England itself.
India had at all times been of great consequence to

this country, from the resources of opulence and
strength it afforded: and that consequence had, of
course, increased in proportion to the losses sustained

by the dismemberment of other great possessions?, by
which losses, the limits of the empire being more
contracted, the remaining territories became more
valuable. He was aware that nothing could be more
difficult than to digest a plan, which should at once
confirm and enlarge the advantages derived to this
country from its connexion with India, to render
that connexion a blessing to the native Indians, and

at the same time preserve inviolate the essence and
spirit of our own cqustitution from the injuries to
which this connexion might eventually expose it.
Gentlemen would recollect with a degree of horror,

to what dangers that happy constitution was exposed

last year, when a bill was introduced into Parliument
which would have established a system dangerous to
everything that Englishmen held dear; they would _
recollect, that the liberties of this country had ncarly ’,;‘,’,’; ¢ India
suffered shipwreck: the danger, however, was
happily over; and the legislature had now an oppor-
tunity to consult about the means the most likely to
reconcile and secure the intercsts of the people of

this country, of the people of India, and of the British
constitution, as far as it might be affected by the
connexion with India. To his lot fell the arduous
task of proposing to the House a plan which should
answer all these great purposes. He was aware that

no plan could be devised, to which some objections
would not lie: he was aware that it was not possible

to devise a plan that should be free from imperfec- Difficulties
tions ; he should therefore console himself if he should :’,i:%’:"’
be able to suggest the means of doing the most good India
to India, and to the East India Company, with the
least injury to our constitution. In the arrangements
that he should propose, it would be impossible to
.proceed. without giving to some body of men an

1 The reference is to the loss of America.



Importance
of Charters

No neces-
sity of
revoking
Charter

86 INDIAN CONSTITUTIONAL DOCUMENTS

accession of power; but it was his duty to vest it
where he should have reason to think it would be
least liable to abuse, at the same time that it should
be sufficient, and not more than sufficient, for all
the purposes for which it should be given; sufficient
to secure to this country the wealth arising from
the commerce of the Company; to the inhabitants of
Hindoostan peace and tranquillity; and to enforce
obedience on the part of the servants of the Compavy,
to the orders that should be sent to them from home.
In framing such a system, he thought it his duty
never to lose sight of this principle—that though no
charter could or ought to supersede stale necessity,
still nothing but absolute necessity could justify s
departure from charters. Ile admitted that charters
ought not to stand in the way of the general good and
safety of the country; he admitted that no charter
ought to be suffered to stand in the way of a reform,
on which the being or welfure of the country depend-
ed, but at the same time he contended, that a charter
ought never to be invaded, except when the public
safety called for its alteration: charters were sacred
things. On them depended the property, franchises,
and every thing that was dear to Englishmen; and
wantonly, to invade them, would be to unhinge the
constitution, and throw the state into anarchy and
confusion.

With respect to the Indian Company, its affairs
were not in a state that called for a revocation of the
charter; the necessity which would justify a revoca-
tion did not exist in this case; and he felt no small
degree of satisfaction in the assurance, that at the
moment when he had to propose such measures for
the government of India, and the conduct of the
affairs of the East India Company, as to his judgment
appeared most applicable, there no longer existed any
danger of the best and most sacred rights of English-
men being made a sacrifice to the ambitious projects
of thoss who, under the necessity that actually
existed had taken the desperate resolution, that
nothing short of measures of the most decisive and
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extreme nature, and measures far exceeding the
necessity of the case, could be effectual. ITe thank-
ed God so great a sacrifice had been escaped; and he
trusted that the sense plainly and incontrovertibly
declared to be entertained upon the subject by the
majority of the people of England, would prove to
be the sense of the majority of that House; and that
they would join with him in opinion, that although
it must on all hands be admitted that there did exist
8 great and urgent necessity for the interference of
the legislature with regard to the East Indin Com-
pany and the future government of India, yet that
neither state policy nor common prudence ealled for
the legislature's proceeding beyond the limit of the
existing necessity, much less of going the length
either of destroying the rights of any individuals or
bodies of men, estublished upon the most sacred of
all foundations, the express words of solemn charters
recognized and confirmed by repeated acts of Purlia-
ment, or of directly changing the constitution of the
country, and departing from those known principles
of government which the wisdom of our ancestors
had provided, and which had proved for ages the un-
interrupted source of security to the liberties of
Englishmen. It was, he said, to be acknowledged on
all hands, that no rights of any body of men, how- State it
ever confessed to be rights of the most sacred sort, ::e ;:i'u’te
could supersede state necessity. To that und that rights
alone, they must give way; but then it ought ever
to be a rule of conduct with those to whase lot it
fell to act under such a neeessity, to take care that
they do not excced it. Nothing hut such a necessity
could warrant any Government in proceeding to do
what must be an unwelcome task for all who hud
any concern in its execution; but when they found
themselves obliged to discharge a duty of that irksowme
nature, they ought to proceed warily, and with all
possible tenderness and regard for those with whose
rights they felt themselves obliged to interfere; and
to be assured, that in endeavouring to do all that
their duty required, they did not unnecessarily tear
up by the roots and annihilate those rights that were
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of essential consideration, and ought not to have been
touched, because the exigency of the case did not
actually require it. And though on a former occasion
he had been derided, when he comforted himself with
the idea, that, in every departure he should propose
from the charter, he should have the consent and
concurrence of the Company, he still continued to
find great consolation in the reflection, that he did
no violence to the Company; for no violence could
be said to be done by regulations, to every one of
which the Company most cheerfully consented®.

He did not find it necessary to create any system
absolutely new for the government of our territories
in India; he should rather endeavour to improve on
the system by which those territories were governed
at present. The great considerations to be looked to
in the regulation of the government of India were
three-foldl—the commerce of this country with that,
and consequently the resources we derived from it;
the interests of the inhabitants there; and the con-
nexion that the management of both had with our
own constitution. Great inconvenience must, under
the best possible devised form of government, neces-
sarily arise from the circumstances of any country
deviving a considerable part of her resources from a
dependency at so great a distance; and this must
also add to the extreme difficulty of governing India
from home, because that distance must necessarily
prevent the Government at home, and those who
filled the executive offices in India, from acting with
equal views. For this reason he must repeat what he
had before taken the liberty to state, when the sub-
ject had been under the consideration of the last
Parliament, that as no plan of government for India
that human wisdom could suggest, was capable of
perfection, so he was far from presuming to think
that the plan he should propose would not occasion

1 In January, 1784, Pitt had a conference with the re-
presentatives of the Company, The Bill was actually based
on resolutions which were drawn up and accepted by a
General Court.
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much difference of opinion, and be liable to a variety

of objections. He could only with great humility

gubmit that plan to the judgment of Parliament,

which from the maturest consideration, he had been

able to select as the most practicable and the most
consonant to the present constitution; conscious at

the same time, that it was impossible for him with

so many different subjects to attend to, to huve found

leisure to do justice to a matter of suilicient import-

ance to engross the attention of any man whose mind

had been vacant and unoccupied by other objects.

To proceed however to the business to be stated,

he observed, that it could not be denied, that in

every project of government of India there must be

an accession of influence somewhere, which it became

that House and the people in general always to regard

with extreme jealousy. That influence, for obvious
reasons, should not be left at home, but might with

greater safety be trusted abroad in India, where the
executive power must be lodged; as every man must necessity
see the necessity of having a Government active on of having
the spot, yet not independent of this country, but a‘;‘:::'e
so conatituted as to secure obedience to the system of meat’ in
measures dictated from home, while at the same time ;nlﬁi:f. must
it was capable of preventing extortion in India, und not be
frustrating the improper views of ambition and des- L‘;i‘g;’:gf nt
potism. The channel of commerce, he said, must be from
cur guide, as to our future expectations from our England
connexion with India, since we ought to look to the
management of our manufactures there, which must

chiefly depend on the establishment of the happiness

of the inhabitants, and their being secured in a state

of peace and tranquillity. In order to effect this, he
declared it would be necessary to give the Govern-

ment abroad a certain degree of power, subject only

to the control of a Board, to be appointed at home,

of the nature that he had mentioned, when he had
proposed a Bill upon the same subject to the last
Parliament. He observed, that in the present consi-
deration there were mixed interests to be regarded as

well as mixed objects. Government and commerce

were the two great objects to be looked to, while the
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interest of the East India Company, and the interest
of the country, called for their most serious attention.,
The commerce of the Company exclusively belonged
to them; nor was it till the territorial acquisitions of
the Company became considerable, that the publie
claimed any participution in the advantages arising
from the resources of those acquisitions, in the
obtaining of which they had borne so large a share.

to Compasy )0 commerce to and from India, therefore, he

Can com-
mercial
Companies
govern
empires ?

Adjustment

necessary,
not

destruction

meant to leave, where it ought to be left, in the
management of the Company.

It had, he remarked, been ever held, that com-
mercial companies could not govern empires; but
that was o matter of speculation, which general ex-
pericnce proved to be not true in practice, however
universally admitted in theory. The East India
Company had conducted its commerce, and governed
o vast empire for years, and it was to be remembered
that the East India Company was no new establish-
ment; it rested on chgrters and acts of Parliament;
those charters ought undoubtedly to be regarded,
and as far as possible, the rights exercised and enjoy-
ed under them ought to be held sacred. But as he
had before observed, there were no rights, that by
accident or time became fatal to the interests of the
public or to the safety of the state, which must not
be touched, The matter was, how to connect the
constitution of the Company with the national inter-
ests: from that regard and attention to chartered
rights which he ever should profess, and which every
man ought to practise, he had been led rather to
consider, whether it was not possible to model the old
constitution of the Company, so as to make it answer

-every view of the state, and every interest of the

publie, rather than to make a new one; not thinking
it necessary to confiscate, annihilate, and destroy,
where the purpose could be attained without proceed-
ing to any such violent lengths.

In the measures to be taken for the future
government of India, if they had the Company’s con-
currence, it would surely be admitted that they took
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the safest line; that they had pursued the wisest
course; and the measures he should propose, were
such as the Company agreed to. .The control he
had mentioned ought undoubtedly to remain where
the constitution had placed all power, in the exccu-
tive government of the country. The management of
the commerce he meant to leave with the Company.
The patronage should be separate from the executive
government, but be it given where it would, he should
propose regulations that would essentially curtail and
diminish it, so as to render it as little dangerous as
possible. The patronage, however, he would trust
with no political set of men whatever. Let it be in
India, it would be free from corruption then; and
when exercised under the restrictions and limitations
he should propose, could, he flattered himself, be
attended with no bad consequences.

He enlarged upon these points considerably; and
then said, from what he had stated, the ITouse would
doubtless observe, that the Bill he meant to move for
leave to bring in, was not different from former Bills
that he had stated to the House. The great point of
it, as far as he had opened it, was the appointment of
u separate department of Board of Control, to whom
all dispatches should be transmitted, and who should
be responsible for what they did, and for what they
did not do; who should blink nothing, who should
be obliged to act upon every question that eame
before them, who should not shew any indulgence or
partiality, or be guilty of procrastination; who should
not have the plea of other business, or in fine, on any
pretence, or in any other way whatever, put off or
delay the duties of their offices. This institution,
though certainly new, wus not charged with new
duties; because the same powers of control had been
given to the Secretaries of State by various acts of
Parliament, but unfortunately they had never Leen
exercised, having been suffered to remain dormant.
He wished, therefore, to put it out of the power of
that degree of laziness natural to office, any longer
to defeat the public interest, by the institution of a

Division

of powers
between
Company
and
Government

Board of
Control
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board necessarily active and efficient. He was aware
that many persons, who in general disliked, as much
as he had done, the violence of the measures propos-
ed in anotber Bill, approved the idea of making the
board of commissioners, to be instituted under the
authority of that Bill, permanent. He was not of
this opinion; sure he was, that the permanency of
such a board as that Bill proposed to institute, would
have added to the mischiefs of it. Such a board
would have been in itself a deviation from the princi-
ples of the constitution, and its permanency would
have involved it in contradictions to the executive
Government that must have been attended with great
public inconvenience. An institution to control the

permanent ? government of India must be either totally inde-

Criticism

of Board
roposed in
ox's Bill

pendent of the executive Government of this country,
or it must be subordinate to it. Ought the adminis-
tration of the day to have no conncxion with what was
going on? Let it be remembered that a permanent
board might be hostile to these who held the govern-
ment at the time; a view of it, which he trusted,
would sufficiently prove that an actual independent
permanency in any such board would be an evil. The
existing government ought to be, to a degree, per-
manent: but the Indian department must not be
independent of that: he meant, therefore, to give it
a ground of dependence, upon which all the various
departments had a natural and legitimate depen-
dency ; viz., upon the executive Government. Every
Government that had no other object than the public
good, that was conscious of acting upon no other
principles than such as were perfectly constitutional,
that was swayed by no motives of a personal, an
interested, or an ambitious nature but which
possessed & sufficient share of the confidence of the
sovereign, of Parliament, and of the people at large,
would, from its conduct, be permanent; aud the
Inldian government would be so of course. Having
said this, he animadverted on the danger of once
departing from the constitution, by appointing such
s commission as the Bill'! that had passed that

1 Fox’s India Bill.
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House, but which had been rejected by the Lords in
the last Parliament, authorized. He remarked, if
the practice once obtained, there wuas no saying to
what extent it might be carried, or how often the
precedent might be multiplied: admitting it to pass
in the instance of the late Bill, they might have
proceeded to separate and tear away all the depurt-
ments from the crown, and put them one after
another into so many Parliamentary commissions.

With regard to the objections that had been
stated, and the reasons that had been urged to prove
that the Company's directors ought not to be exclu-
ded from an insight of the papers of the commis-
sioners, he was willing so far to give way to the
arguments of thut nature, as to permit the court of
directors to see the papers of the commissioners; but
they were to have no power of objecting: the decision
of the commissioners must be final and binding upon
the directors. He meaut also to invest the commis-
sioners with a power to originate measures, as well
as to revise, correct, alter, and control those of the
Company: but with regard to such measures us the
Commissioners originated, the Company were to be
obliged to carry them into exccution. This, he
cbserved, took nothing from the Company; since, in
fact, it was nothing more than the power to put a
regative on their measures, and the power of alter-
ing them, acting in another way. With respect to
the appointment of the commissioners, he said, it
was meant to be the same as that of persons holding
great offices, viz., at the nomination of the crown.
I; was intended that the board should consist of none
but privy counsellors; but the board should create Appointe
no increase of officers, nor impose any new burthens, g‘:“’éﬁ‘
since he trusted there could be found persons enough Con trol
who held offices of large emolument, but no great
employment, whose leisure would amply allow of
their undertaking the duty in question. And this
circumstance, he observed, would have a good effect
for the future, in rendering it necessary for ministers,
when, by way of providing for their families, they
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appointed to offices hitherto considered as sinecures,
to have some other consideration of the ability of the
person about to be appointed to fill it; a consideration
that could not but occasion the description of offices
to which he was alluding, to be well filled for the
future. The principal powers of this board, he
recapitulated, would consist in directing what political
objects the Company’s servants were to pursue, and
in recalling such as did not pay obedience fo such
directions, or be able to give very satisfuctory reasons
to shew that circumstances rendered disobedience a
virtue. The board would be strictly a board of con-
trol: it would have no power to appoint, nor any
patronage; consequently it could have no motive to
deviate from its duty.

Thus much, the House would see, related solely
to the government at home. With regard to the
government abroad the first and leading ideas would
be to limit the subsisting palronage, and to produce
a unity of system, by investing the Supreme Govern-
ment to be seated in Bengal, with an effectual control
over every other presidency, and by investing that
Supreme Government with executive power, and with
the Jisposition of offices in India; but to make it a
matter less invidious, and to prevent the possibility
of abuse, gradation and succession should be estab-
lished as the invariable rule, except in very extra-
ordinary cases: with a view to which, there must be
lodged in the Supreme Government, as in every other
execulive power, a discretion, which every man must
see was actually necessary to be vested in an execu-
tive power, acting at such an extreme distance from
the scat of the supreme government of all, but which
was nevertheless to be subject to the control of the
beard of superintendency to be established here at
home, whose orders in this, as in every other case,
the Government of India must obey. Though Bengal
was designed to be the Supreme Government, it was
not to be the source of influence: that being as muck
as possible guarded against by the regulations design-
ed to make a part of the Bill, The officers of the
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Government of Bengal were intended to be left to
the nomination of the court of directors, subject to
the negative of the crown, and the court of dircctors
were to have the nomination of the officers of all patronage
the subordinate Governments, excepting only of the
commander-in-chief, who, for various reasouns, would
remain to be appointed by the crown. e said, it
might possibly be argued, that if the crown nomina-
ted the commander-in-chief, and had a negative upon
the rest of the appointments, all the patronage
remained in the hands of Government at home. This,
however, was far from being the case; the patronage
of great appointments not being the sort of patronage
for the public to entertain a jealousy about, and the
other patronage being diffused and placed in Bengal,
the influcnce from it was considerably weakened and
diminished; add to this, all ofticers going by grada-
tion and succession, would be a forcible check upon
the patronage, and tend greatly to its reduction.

Having discussed this matter very fully, Mr. Pitt

procceded to state, that much would depend on the _ |
.. . . .~ Object of

mannar of administering the government in India, govern-
and that his endeavours should be directed to enforce ment in
clear and simple principles, as those from which ulone India
a good governmeni could arise. The first and prin-
cipal object would be to take care to prevent the
Government from being ambitious and bent on con-
quest. Propensities of that nature had alrcady
involved India in great expenses, and cost much
bloodshed. These, therefore, ought most studiously
to be avoided. Commerce was our object, and with
a view to its extension, a pacific system should
jrevail, and a system of defence and conciliation.
The (Govermment there ought, therefore, in an especial
manner to avoid wars, or entering into alliances likely
to create wars. At the same time that he said this,
he did rot mean to carry the idea so far as to suggest, Alliances
that the British Government in India was not to Pay ani wars
a due regard to self-defence, to guard against sudden
hostilities from the neighbouring powers, and, when-
ever there was. reason to expect an attack, to be in
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a state of preparation. This was undoubtedly and
indispensably necessary; but whenever such circums-
tances occurred, the executive power in India was
not to coutent itself with acting there, as the nature
of the case might require; it was also to send
immediate advice home of what had happened, what
measures had been taken in consequence of it, and of
what forther measures were intended to be pursued.
He mentioned also the institution of a tribunal to
tuke cognizance of such matters, and state how far
such & tribunal should be empowered to act without
instructions from home. He next said, that the
situation of the Indian princes, in connexion with our
government, and of the number of individuals living
immediately under our government, were objects that
ought to be the subject of an inquiry. The debts due
from one Indian prince to another, over whom we
had any influence, such as the claims of the Nabob
of Arcot upon the Raja of Tanjore, ought undoubted-
ly to be settled on a permonent footing: this, and
the debts of the natives tributary to us, ought also
to be the subjects of inquiry. Another object of
investigution, and an object of considerable delicacy,
wus the pretensions and titles of the landholders to
the lunds at present in their possession: in the adjust-
ment of this particular, much caution must be
adopted, and means found that would answer the end
of substantial justice, without going the length of
rigid right, becnuse he was convinced, and every man
at all conversant with Indian affairs must be con-
vinced, that indiscriminate restitution would be as
bad as indiscriminate confiscation.

Another very material regulation, or rather
principle of reform, from which solid hopes of pro-
viding a surplus adequate to the debt in India might
he drawn, was, the retrenchment of our establish-

- ments in that country. At present it was a well-

known fact, tha all our establishments there were
very considerably overcharged ; at any rate, therefore,
there must be no augmentation suffered ; and in order
to prevent the possibility of such an improvident
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measure, a return of all the establishments must be
called for. With regard to the means of reducing
them, they ought to be laid before Parliament, and
submitted to the determination of both Houses.
Every iutended increase of the establishment ought
also to be submitted to Parliament, and the Com-
pany to be immediately restrained from sending out
any more inferior servants. Ife stated that it would
be necessary, by proper provisos, to compel the
execution of these points: and the better to guard
against the continuance of that rapacity, plunder, and
extortion, which was shocking to the feelings of
humanity, and disgraceful to the nutional character.
he proposed to render the Company’'s servants
responsible for what they did in every part of Indin,
and to declare it illegal and punishable, if they, on
any pretence whatever, accepted sums of money, or
other valuables, from the natives. This would, he
hoped, tend effectually to check private corruption
There were, he was aware, a certain species  of
presents, so much a part of the ceremonies insepar-
able from the manner of the East, that an attempt
to direct that they should not be recewved, would be
utterly impracticable; but even as much as possible
tc guard agamst any bad consequences resulting from
the continuanca of the practice in question, he meant
that the Bill should oblige the Company’s servants

in India to keep an exact and faithful register of ull
such presents.

With regard to those of the Company’s servants
who did not comply with the directions, the Bill
would hold out to them, and to such other directions
as should, under the sanction and authority of the
Bill, be transmitted to them from home, such
persons should be considered as guilty of offences
runishable in the degrees stated in the Bill, which
should contain a special exception of those guilty of
disobedience of orders and other crimes, which from
their consequences being of a most fatal tendency,

I—-7A
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must be punished with great severity’. In respect
to this part of his subject, the House, he had no
doubt, would go along with him in feeling the neces-
sity, and at the same time the extreme difficulty, of
providing & proper tribunal, before which persons
charged with offences committed in India should be
tried. He owned he had an extreme partiality to the
present system of distributing justice in this country,
so iuch so, that he could not bring himself for a
moment to think seriously upon the idea of departing
from that system, without the utmost reluctance:
without mentioning names, however, or referring to
recent instances, every man must acknowledge, that
at present we had it not in our power to do justice
to the delinquents of India, after their return home.
The insufficiency of Parliamentary prosecutions was
but too obvious; the necessity for the institution of
some other process was, therefore, undeniable. A
summary way of proceeding was what had struck
him, and, he believed, others who had thought much
upon the subject, as most advisable: the danger,
however, was the example that must arise from any
deviation from the established forms of trials in this
country, it being perhaps the first, the dearest, and
the most essential consideration in the mind of every
Englishman, that he held his property and his person
in perfect security, from the wise, moderate, and
liberal spirit of our laws. Much was to be said with
respect to the case in point: either a new process
must be instituted, or offences equally shocking to
humanity, opposite to justice, and contrary to every
principle of religion and morality, must continue to
prevail unchecked, uncontrolled, and unrestrained.
The necessity of the case outweighed the risk and the
hazard of the innovation, and when it was considered

1 The provision for the punishment of the Company’s
servants for offences committed in India was bitterly opposed
on the ground that it was 1nquisitorial and wviolated the
Englishman’s right of trial by jury. The special tribunal
contemplated by Pitt was described by Fox as a ‘‘bed of
justice, for justice would sleep upon it.”” By an Act passed
in 1786 the proposed tribunal was remodelled, but it was in
fact never established.
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that those who might go to India hereafter, would
know the danger of transgressing before they left
England, he trusted it would be admitted that the
expedient ought to be tried. Should such a law pass,
every man who should go to India in future, would,
by so doing, consent to stand in the particular
predicament in which the particular law placed him;
and in thus agreeing to give up some of the most
essential privileges of his country, he would do no
more than a very numerous and honourable body of
men did daily, without the smallest impeachment of
their characters, or the purity of the motives that
impelled their" conduct.

Mr. Pitt suggested loosely what his idea of the
summary species of trial he meant to authorize was. gy pogitior
He said, there must be an exception to the general of Special
rules of law; the trials must be held by special com- Goartfor
mission; the court must not be tied down to strict Company’s
rules of evidence; but they must be upon their oaths °ficer®
to give judgment conscientiously, and pronounce such
judgment as the common law would warrant, if the
evidence would reach it. Much, he was aware, would
depend on the constitution of the court. His design,
therefore, was, that it should be composed of men of
Jnown talents, unimpeached character, and high
consequence; that their impartiality should be farther
secured by their election being by ballot; and that a
certain number out of the whole nominated should
make a court, in order that there might exist the
chance of a choice by ballot. The persons to be
balloted for, should be some of them from among the
judges, some members of the House of Lords, and
some members of that House. Such a mixed assem-
blage, from the very first characters in the kingdom,
would leave no rocm for suspicion, or possible
impeachment of justice; and in order still more
strongly to fortify the subject against injustice, they
should not be chosen till the hour of trial, and should
then be all swormn. To effect the purposes of the
institution of such a tribunal, they should be Powersot

empowered to take depositions, and receive informa- ,:“l
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tion, communicated by witnesses who were in India
when the delinquent was stated to have committed
the offences he might stand charged with; and
farther, they should be judges both of the law and
the fuct. With regard to the punishments, they
should be governed by the punishments the law, as it
stood, authorized in case of misdemeanor, viz., fine
and imprisonment; but the cxtent of these should
rest in the discretion of the court, to apportion
according to their opinion of the proved enormity of
the crime; and as a farther means of rendering such
a tribunal awful, and of giving effect to its plans for
preventing the perpetration of crimes shocking to
humanity, it should be armed with the power of
examining the parties charged as delinquents, by
interrogatories us to the value of their effects, in order
the Dbettor to be able to govern the quantum of the
fine to be levied in case of conviction; it should also
be armed with the power of examining the amount
of any man's property on his arrival in England from
Indin; and sinee purity and abstinence were the
cbjects which every man must desire should charac-
terize the conduct of their countrymen in Asia, the
Company should not have it in their power to employ
any one of their servants convicted of a misdemeanor
while he had been in India, nor should any person be
suffered to veturn to that country after his stay in this
beyond a certain limited period . + . . «

26. ¥OX'S SPEECH ON PITT'S
INDIA BILL, 1784.
(House of Commons, July 16, 1784).

To sum up my objections to the first part of
the Bill, they are these; it provides for a weak govern-
ment at home by the division of the power; and it
perpetuates the abuses in India, by giving additional
authority to the officers abroad. It is unstatesman-
like in its principles; for it absurdly gives the power
of originating measures to one board, and the nomina-
tion of officers for the execution of those measures to
another. It increases influence without vesting
responsibility ; and it operates by dark intrigue, rather
than by avowed authority . .. ..
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27. BURKE'S SPEECH ON THE IMPEACH-
MENT OF WARREN HASTINGS, 1788.

(¥ebruary 15-19, 1788).

[ Hastings arrived in England in June, 1785. In Apml,
1786, Burke brought forward his charges, at first 11
number, afterwards increased to 22. 'The House of Commons
acquitted Hastings on the question of the wars agamnst the
Marathas and the Rolullas, but condemned his dealings with
Chait Simgh and the Begams of Oudh. The trial hegan m
Westminster Hall on February 13, 1788, and lasted till Apml,
1795. The managers for the Commons were Burke, Fox,
Sheridan, Pelham, Windham, Sir Gilbert Elliot!, Charles
Grey, Sir James Erskine and twelve others. Ilastings was
defended by Law2, Plumer3 and Dallasd. The articles of
impeachment as finally presented were 20 in number, most of
which dealt with Hastings’s relations with Oudh. In 1701 it
was decided to drop all the articles of charge except those
relating to Chait Singh and the Begams of Oudh, fraudulent
contracts, presents and bribes. The final verdict—acquittal on
all the articles—was given on Apnl 23, 1785.

The extracts quoted below incorporate Burke's views on
the nature of the Company's Government in India and are,
therefore, of permanent interest and value.]

My Lords, the power which Mr, Iastings is
charged with having abused are the powers delegated
to him by the East India Company. The East India
Company itself acts under two sorts of powers,
derived from two sources. The first source of its
power is under a charter which the Crown was
uuthorized by act of Parliament to grant. The next is So

. urces of

from several grants and charters indeed, as well as Company's
that great fundamental charter, which it derived from m‘g:i:i:.h
the Emperor of the Moguls, the person with whose Charters
dominions they are chiefly conversant; particularly
the great charter by which they acquired the high
stewardship of the kingdoms of Bengal, Behar, and (g) pMughat
Orissa, in 17865, Under those two charters they act. Charters
As to the first, it is from that charter that they
derive the capacity by which they can be considered
as a public body at all, or capable of any public

Afterwards Lord Minto, Governor-General of India.
Afterwards Lord Ellenborough.

Afterwards Master of the Rolls.

Afterwards Chief Justice of the Common Pleas.
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function; it is from thence they acquire the capacity
to take any other charter, to acquire any other offices,
or to hold any other possessions. This being tbe root
and origin of their power, it makes them responsible
to the party from whom that power is derived. As
they have emanated from the supreme power of this
kingdom, thoy themselves are responsible—their body
as a corporate body, themselves as individuals—and
the whole body and tram of their servants are
responsible, to the high justice of this kingdom. In
delegating great power to the Indin Company, this
kingdom has not released its sovereignty. On the
contrary, its responsibility is increased by the great-
ness and sacredness of the power given. For this
power they are and must be responsible; and I hope
this day your lordships will show that this nation
never did give a power without imposing a propor-
tionable degree of responsibility.

As to the other power, which they derived from
the Mogul empire by various charters from that
crown, and particularly by the charter of 1765, by

igl'l.l which they obtained the office of lord high steward, as

T said, or diwan, of the kingdoms of Bengal, Behar
-and Orissa, by that charter they bound themselves,
and bound exclusively all their servants, to perform
all the duties belonging to that new office. And by
the ties belonging to that new relation they were
bound to observe the laws, rights, usages and customs,
of the natives, and to pursue their benefit in all
things ; which was the nature, institution, and purpose,
of the office which they received. If the power of the
sovereign from whom they derived these powers
should be by any misfortune in human affairs anni-
hilated or suspended, the duty of the people below,
which they acquired under his charter, is not sus-
pended, is not annihilated, but remains in all its force ;
and, for the responsibility, they are thrown back upon
that country from whence their original power, and
slong with it their responsibility, both emanated in
one and the same act. For when the Company
acquired that office in India, an English corporation



INDIAN CONSTITUTIONAL DOCUMENTS 108

became an integral part of the Mogul empire. When

Great Britain assented to that grant virtually, and
afterwards took advantage of it, Great Britain made a

virtual act of union with that country, by which they

bound themselves as securities for their subjects, to

preserve the people in all rights, laws and liberties,

which their natural original sovereign was bound to

enforce, if he had been in a condition to enforce it. Company’s
So that the two duties flowing from two different ff"yp“’:“b"
sources are now united in one, and come to have England
justice called for them at the bar of this House, before 3‘:’13‘."""'
the supreme royal justice of this kingdom, from

whence originally their powers were derived.

Your lordships will recollect that the East India
Company . . . . . had its origin about the latter end
of the reign of Elizabeth!, a period when all sorts of
companies, inventions, and monopolies were in g;‘;“g“:‘:f.
fashion. And at that time the Company was sent out power and
with large, extensive powers for increasing the Jurisdiction
commerce and the honour of this country ..... .But
their powers were under that charter confined to
commercial affairs. By degrees, as the theatre of the
operation was distant, as its intercours¢ was with
many great, some barbarous, and all of them armed
nations, where not only the sovereign but the subjects
were also armed in all places, it was found necessary
to enlarge their powers. The first power they obtained
was a power of naval discipline in their ships—a power
which has been since dropped. The next was a power
of law martial. The next was a power of civil, and to
o degree of criminal, jurisdiction within their own
factory, within their own settlements, over their own
people and their own servants. The next was—and
there was a stretch indeed—the power of peace and
war; those great, high prerogatives of sovereignty
which never were known before to be parted with to
any subjects. But those sovereign powers were given
to the East India Company. o that when it had
acquired them all, which it did about the end of the

1 See Keith, 4 Constitutional History of India,
Chapter I.
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reign of Charles the Second, the East India Company
did not seem to be merely a Company formed for
the extension of the British commerce, but in reality
a delegation of the whole power and sovereignty of
this kingdom sent into the East. In that light the
Company began undoubtedly to be considered, as a
subordinate sovereign power; that is, sovereign with
regard to the objects which it touched, subordinate
with regard to the power from whence this great trust
was derived? . ..... the constitution of the Company
began in commerce and ended in empire. .. ... it
became that thing which was supposed by the Roman
law so unsuitable—the same power was a trader, the
same power was a lord.

In this situation, the India Company, however,
still preserved traces of its original mercantile charac-
ter, and the whole exterior order of its service is still
carried on upon a mercantile plan and 1nercantile
principles: in fact, it is a state in the disguise of a
merchant, a great public office in the disguise of a
counting-house. Accordingly the whole order and

reries . ... ... is commercial: while the principal,
inward, real part of the Company is entirely political.
Accordingly the Company’s service........ is

commercial.?

In the first place, all the persons who go abroad
in the Company’s service enter as clerks in the count-

Company’s ing house, and are called by a name to correspond to

servants

it—writers. In that condition they are obliged to
serve five years. The next step 1s that of a factor, in
which they are obliged to serve three years. The next
step they take is that of a junior merchant, in which
they are obliged to serve three years more. Then they
become a senior merchant, which is the highest stage

1 For the political status of the chartered companies, see
Lawrence, Principles of International Law, pp. 66-69. Law-
renoe says, ‘‘Like Janus of old, it (i.e., a chartered company)
has two faces. On that which looks towards the native tribes
all the lineaments and attributes of sovereignty are majesti-

cally outlined. On that which 15 turned towards the United
Kingdom is written subordination and submission.”

2 Bee A. K. Ghosal, The Civil Service in India.
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of advance in the Company’s service, as a rank by
which they had pretensions, before the year 1774, to
the Council, to the succession of the Presidency, and
to whatever other honours the Company has to
bestow .......

My lords, there is something peculiar in the
service of the East India Company, and different Defects of
from that of any other nation that has ever transferred “{':,ﬁ'l:., ‘
its power from one country to another. The Xuast tration :
India Company in India is not the British nation . . . .
Nobody can go there that does not go in its service.
Therefore the English nation in India is nothing but
a seminary for the succession of officers. They are a
nation of place-men. They are a republic, a com-
monwealth, without a people. They are a state made
up wholly of magistrates. The consequence of which (1) Absence
is, that there is no people to control, to watch, to of control
balance against the power of oflice. The power of
office, so far as the English nation is concerned, is the
gole power in the country. There is no corrective upon
it whatever. The consequence of which is, that, being
n kingdom of magistrates, the espirit de corps is strong
in 1t—the spirit of the body by which they consider
themselves as having a common interest, und a
common interest, separated both from the country
that sent them out and from the country in which
they are, and where there is no control by persons who
understand their langunge, who understand their
manners, or can apply their conduct to the laws of
the country. Such control does not exist in India.
Therefore confederacy is easy, and has been general
among them; and therefore your lordships are not to
expect that that should happen in such a body which
rever happened in the world in any body or corpora-
tion, namely, that they should ever be a proper check
upon themselves: it is not in the nature of things
....... And out of that has issued a series of
ebuses, at the head of which Mr, Hastings has put
himself, against the authority’ of the East India
Company at home and every authority in this
country.
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My lords, the next circumstance is—and which is
curious too—that the emoluments of office do not in
any degree correspond with the trust. For, under the
name of junior merchant, and senior mefchant, and
writer, and those other little names of a counting
house, you have great magistrates; you have the
administrators of revenues truly royal; you have judges
civil, and in a great degree criminal, who pass judg-
ments upon the greatest properties of the country.
You have all these under these names; and the
emoluments that belong to therm are so weak, so
inadequate to the dignity of the character, that it is
impossible—I may say of that service that it is
absolutely impossible—for the subordinate parts of it
to exist, to hope to exist, as Englishmen who look at
their home as their uliimate resource—to exist in a
state of incorruption ... ..

My lord, the next circumstance which distin-
guishes the East Indie Company is the youth of the
persons who are employed in the system of that
gervice. They have almost universally been sent out
at that period of life, to begin their progress and
career in active life and in the use of power, which in
all other places has been employed in the course of a
ngid education. They have been sent there in fact
...... with a perilous independence, with too
inordinate expectations, and with boundless power.
They are schoolboys without tutors; they are minors
without guardians. The world is let loose upon them
with all its temptations; and they are let Toose upon
the world, with all the powers that despotism can
give. This is the situation of the Company’s servants.

There is one thing that is remarkable. They are
{o exercise . . . ... high judicial powers—without the
smallest study of any law, either general or municipal.
It is made a rule in the service . . . . that the judicial
character, which is the last in study and the last in
professional experience, that to which all professional
men ultimately look up, is the first experimental
situation of a Company’s servant; and it is expressly
said that the office and situation of a judge are to be
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filled by the junior servants of the Company. And,
as the emolument is not equal to that of other situa-
tions, the judicial service is to be taken as in transitu
~—as a passage to other things; and as soon as a man
has supplied the defects of his education by the
advantage of experience, he is immediately translated
to another situation, and another young man is sent
there to learn, at the expense of the properties of
India, to fill a situation which he is not to fill.

So with regard to the other situations. They are
situations of great statesmen, which undoubtedly,
according to the practice of the world, require rather
a large converse with men, to fill properly, and much
intercourse in life, than the study of boaoks—though
that has its eminent service. We know too that, in
the habits of civilized life, in cultivated society, there
is imbibed by men a good deal of the solid practice
of government, of the true maxims of state, and
everything that enables a man to serve his country.

But these men are sent over to exercise of functions at

which a statesman here would tremble, without any

study, without any of that sort of cxperience which gg 0o
forms men gradually and insensibly to great affairs. lack of
These men are sent over to India without maturity, r:;dom
without experience, without knowledge or habits in experience
cultivated life, to perform such functions which. ...

the greatest statesinen are hardly equal to.

My lords, by means of this bad system of things
it has so happened, and does happen, that the very
laws we have made, the covenants the Company has !‘)‘r‘.‘c't'i‘;'"’
got its servants to enter into, and the orders that nullified
have been given, have proved. .. .. most noxious and 3{,:2;’."
mischievous to the country, instead of beneficial . . .

28. LORD CORNWALLIS ON INTERFERENCE
OF DIRECTORS IN APPOINTMENTS
Or OFFICERS, 1789.
(Letter to John Woodhouse, Director of the
Company, August 10, 1789)".
«e... I must freely acknowledge that before 1
sccepted the arduous task of governing this country,

1 For the full text of the letter, see Ross, Cornwallis
Correspondence, Vol. I, pp. 420-421.
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I did understand that the practice of naming persons
from England, to succeed to offices of great trust and
importance to the public welfare in this country, with-
out either knowing or regarding whether such persons
were in any degree qualified for such offices, was
entirely done away. If unfortunately so pernicious a
system should be again revived, I should feel myself
obliged to request that some other person might
immediately take from me the responsibility of
governing these extensive dominions, that I might
preserve my own character, and not be a witness to
the ruin of the interests of my country.!

29. LORD CORNWALLIS ON INSUBORDINA-
TION OF MADRAS GOVERNMENT, 1790,
(Minute of Lord Cornwallis, ¥ebruary 5, 1790).

The Members of the Board were apprised on the

day after the accounts arrived from Madras, that

Tippo Sultan had committed actual hostilities against

our ally the Rajah of Travancore; that in the critical

situation in which the Company’s affairs appeared to

be in the Carnatie, I looked upon it as a duty which

g‘f}gﬁn I owed to my country, to lay aside all considerations

Corawallis of my own personal ease or responsibility, or even of

:g:!:,‘,“, what the existing laws might specifically authorise,

chargeof  and to determine immediately to proceed to the coast

gi::liilt:?‘yi as soon as might be possible, to take a temporary

affalrsat  charge of the Civil and Military affairs at the
Madras Presidency of Fort 8t. George.

Causes ¢ I bave already communicated to the Board that,

(1) Lack of exclusive of other reasons, I thought myself called

parmonY  upon to take so decided a step, from its being con-

civiland  ‘sistent with my knowledge that there was not a

g’g’&z““ sufficient harmony and mutual confidence between
at Madras the Civil and Military Departments . . . . .
* * * *

The Board will likewise be sensible, that the in-

attention, almost amounting to disregard, which has

been shown by the Madras Government teo seme of

cur late instructions on points of great importance, is

1 Dundas supported Cornwallis. See C. H. Philips, The
East India Company, p. 63.
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highly deserving of our severe reprehension,! and (9) yyyyp.
could not fail to operate as an additicnal reason in my ordination
mind for entertaining great doubts of the good dis- &omearee
position or ability of that Government to support and

maintain the public interests and honour at this

critical period.

..... Upon the ground of state necessity, it was
my intention to take the responsibility of an irregular
measure upon myself, and to propose that the Board
should invest me with full powers to take a temporary
charge of the Civil and Military affairs at the Presi-
dency of Fort St. George, by exercising the functions
of Governor as well as those of Commander-in-Chief.

I have been highly gratified with the warm Plan
approbation which the members of the Board ;ﬁ‘;‘;‘:‘:ﬂ by
bestowed upon that determination. .. .. 2 Council

* * * %* *

30. LORD CORNWALLIS ON THE RENEWAL
OF THE EAST INDIA GOMPANY’'S
CHARTER, 1790.

(Letter to Henry Dundas, President of the
Board of Control, April 4, 1790).

PRI I was happy to hear that the principles
of that plan (i.e., ‘a plan for the government of our
Indian possessions after the expiration of the Com- S;;:x;“::
pany’s present charter’) were still under deliberation, the plan of

and that it was only upon the supposition that the },‘:{,‘“g,de

sommercial branch might be left to the Company, and to the

the other departments taken into the hands of .:3‘ &'ﬂ{,g

Government, that you had stated those queries. administra.

Many weighty objections occur to the separation that ;‘;’,‘,‘d‘,“g‘,’

you propose, for it is almost beyond a doubt with Government

1 See Ross, Cornwallis Correspondence, Vol I, pp. 477-
450; Vol. II, pp. 10-13, 480-483.

2 The Governor-General's plan was not put into effect
owing to the arrival of General Medows as Governor and
Commander-in-Chief of Madras. Lord Cornwallis regarded
him as ‘““a man of acknowledged ability and character’’ and
- felt that his own intervention in the affairs of Madras was no
longer nvecessary. See Ross, Cornwallis Correspondence,
Vol. I, p. 474; Vol. II, p. 48.
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me, that no solid advantages would be derived from
placing the civil and revenue departments under the
immediate direction of the King’s Government; and
I am perfectly convinced that if the fostering aid and
protection, and, what is full as important, the check
and control of the Governments abroad, are with-
drawn from the commercial department, the Com-
pany would not long enjoy their new charter, but
must very soon be reduced to a state of actual
bankruptcy.

I am not surprised that after the interested and
vexatious contradictions which you have experienced
from the Court of Directors, you should be desirous
of taking as much of the business as possible entirely
out of their hands, but I know that great changes are
hazardous in all popular Governments, and as the
paltry patronage of sending out a few writers is of
no value to such an administration as Mr., Pitt’s, I
should recommend it to your serious consideration,
whether it would not be wiser. . . .. to tie their hands
from doing material mischief without meddling with
their imperial dignity or their power of naming
writers, and not to encounter the furious clamour
that will be raised against annexing the patronage of
India to the influence of the crown, except in cases
of the most absolute necessity.

That a Court of Directors formed of such
materials as the present, can never, when left to
themselves, conduct any branch of the business of
this country properly, I will readily admit, but under
certain restrictions, and when better constituted, it
might prove an useful check on the ambitions or
coerrupt designs of some future Minister!. In order,
however, to enable such Directors to do this negative
good, or to prevent their doing much positive evil,
they should have a circumscribed management
of the whole, and not a permission to ruin uncontrol-

1 Disgusted with the conduct of the Directors, Lord
Cornwallis wrote to Dundas on March 4, 1792, “If the Court
of Directors cannot be controlled, I retract my opinion in

favour of their continuance after the expiration of the
Charter.”
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led, the commercial advantages which Britain should
derive from her Asiatic territories.

It will of course have been represented to you S'ts:i:}z'

that the India Company formerly was supported by that Com- ;
its commerce alone, and that it was then richer than P&nJ's retle
it is at present, and that when their Directors have ?l:ih.tr;ti{:o
no longer any business with governing empires, they promate
may again become as thrifty merchants as hereto- commerce
fore. 1 am persuaded, however, that experience

. would give a contradiction to that theory, for if they

should not have lost their commercial talents by

having been Emperors, this country is totally chang-

ed by being under their dominion. There are now

so many Europeans residing in India, there is such

a competition at every aurung of any consequence,

that in my opinion even an upright Board of Trade

sitting at Calcutta could not make advantageous
contracts, or prevent the manufactures from being

debased; and therefore that unless the Company

have able and active Residents at the different

factories, and unless those Residents are prevented

by the power of Government from cheating them as

they formerly did, London would no longer be the

principal mart for the choicest commodities of India.

If the proposed separation was to take place,
not a man of credit or character would stay in the
Company’s service if he could avoid it, and those
who did remain, or others who might be hereafter
appointed, would be soon looked upon as an inferior
class of people, to the servants acting under appoint-
ments from His Majesty.

The contempt with which they would be treated
would not pass unobserved by the mnatives, and
would preclude the possibility of their being of essen-
tial use, even if they were not deficient in character
or commercial abilities, and upon the supposition that
the Company could afford to pay them liberally for
their services.

When you add to the evils which I have describ-
ed and which no man acquainted with this country
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will think fictitious, the jobbing that must prevail
at the India House in a department which is in a
manner given up to plunder, you will not, I am sure,
think that I have gone too far in prophesying the
bankruptey of the Company.

In answer to this statement of the impossibility
of the Company’s carrying on the trade, when all the
other parts of the administration of the country are
taken into the hands of Government, it may be said
by people who huve reflected but little on the subject:
if the Company cannot carry on the trade, throw it
open to all adventurers. To that mode I should have
atill greater objections, as it would render it very
difficult for Government to prevent this unfortunate
country from being overrun by desperate speculators
from all parts of the British dominions. The manu-
factures would soon go to ruin, and the exports,
which would annually diminish in value, would be
sent indiscriminately to the different countries of
Europe.

Although I can see no kind of objection to your
opening the export trade from Britain to this country
as much as you please, I cannot bring myself to
believe that any person well acquainted with the
manners of the natives, and with the internal state
of this country, would seriously propose to throw the
export trade from India entirely open, because it
must necessarily come previously under consideration,
whether the surplus revenue could be remitted by
bills of exchange, and whether a more efficacious
mode can be devised for securing the greatest possible
advantages from this country to the British Govern-
ment and to the nation at large, than by transmitting
yearly a valuable investment of the best goods that
Hindostan can afford, which will not only furnish a
large sum in duties to the State, but bring foreign
purchasers from all quarters to the London market.
We have made our investments these last two years
under every possible local disadvantage, wviz., the
exorbitant price of grain and cotton, the total failure
of the silk, and the dreadful famine and inundations
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in the Dacca district; yet if you could get Mr.
Scott' the Director, or some other person who would
make a fair report,. to.enquire. into the merits of
these investments, I have no doubt of its appearing
that the Company have not for many years received
an invéstment of so good quality, or one that would
have been likely to have aftorded so large a profit,
if besides all other disadvantages, the India sales
in London had not been considerably injured by the
troubles in France and by the war in other parts of
Europe, as well as by the powerful competition of
the British manufactures.
* I * * *

As the new system will only take place when the
rights of the present Company cease, you cannot be
charged with a violation of charters, and the attacks
of the Opposition in Parliament will therefore be con-
fined to un cxamination of its expediency and eflicacy;
I fancy I need hardly repeat to you that they would
above ali things avail themselves of any apparent
attempt on your part to give an increase of patronage
to the Crown, which could not be justified on the
soundest constitutional principles, or on the ground of Question
evident necessity, and would make use of it to mis- Of patronage
represent your intentions and principles, and to
endeavour to inflame the minds of the nation aguinst
you.

An addition of patronage to the Crown, to a
certain degree, will however in my opinion be not only
a justifiable measure, but absolutely necessary for cparter
the future good government of this country. But should be
gsccording to my judgment, a renewal of the Com- ?3:?'53,ma
pany’s charter for the management of the territorial period
revenues and the commerce of India for a limited
time (for instance ten or fifteen years), and under
such stipulations as it may be thought proper to annex
as conditions, would be the wisest foundation for your
plan, both for your own sakes as Ministers, and as

1 David Scott, Director of the Company for many years,
aad Chairman in 1796 and 180i. See Philips, The East
India Company, pp. T1-T2.

I—8A
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being best calculated for securing the greatest possible
advantages to Britain from her Indian possessions,
and least likely to injure the essential principles of
our own Constitution.”

The present Court of Directors is so numerous,
and the responsibility for public conduct which falls
to the share of each individual is so small, that it
can have no great weight with any of them, and the
participation in a profitable contract, or the means of
serving friends or providing for relations, must always
more than compensate to them for the loss that they
may sustain by any fluctuation that may happen in
the market-price of the stock which constitutes their
qualifications. I should therefore think that it would
be very useful to the public, to reduce the number of
Directors to twelve, or to nine; and if handsome
salaries could be annexed to those situations, I should
be clear for adopting means for their being prohibited
{from having an interest directly or indirectly in
contracts, or in any commercial transactions what-
ever, in which the Company may bave the smallest
concern.

At the same time, however, if one or both of these

appoint and Points should be carried, I would not by any means

recommend that they should retain the power of
appointing Governors, Commanders-in-Chief, or Mem-
bers of Council, at any of the Presidencies; the
honour and interest of the nation, the fate of our
fleets and armies, being too deeply staked on the
conduct of the persons holding the above-mentioned
offices, to render it safe to trust their nominations in
any other hands but those of the executive Govern-
ment of Britain. But as this measure, though not
in fact deviating very widely from the existing
arrangement, by which the King has the power of
recalling those officers, would at first appear a strong
one, and would be vehemently opposed, I would give
it every qualification that the welfare and security of
the country could admit of. I would establish it by
law, that the choice of the Civil Members of Counecil
should be limited to Company’s servants of a certain
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standing (at least twelve years), which would in the
mind of every candid person leave very little room in
respect to them for ministerial patronage, and it
should be left to the Court of Directors to frame such
general regulations for the appointment to offices in
India, as should be consistent with the selection of
capable men, and to establish the strictest system
that they can devise of check and controul
upon every article of expenditure at the different
Presidencies.

I would likewise recommend that it should be
clearly understood and declared, that the Court of
Directors should have a right to expect that His
Majesty’s Ministers would pay the greatest attention
to all their representations respecting the conduct of
the Governors, Commanders-in-Chief, and Coun-
cillors; and that in case satisfactory redress should
not be given to any of their complaints of that nature,
that they should have a right to insist upon the recall
of any Governor, Commander-in-Chief, or Councillor
whom they should name, and that the utmost facility
should be given to them to institute prosecutions
against such Governors, &c., whose conduct may
appear to them to have been culpable, before the
Court of Judicature which has been established by
Act of Parliament for the trial of Indian delinquents.

In regard to the DMilitary arrangement, I am an Ruro-
clearly of opinion that the European troops should :’;::l'gg:l_"
all belong to the King, for experience has shown that long to the
the Company cannot keep up an efficient European Crown.
force in India; this is a fact so notorious, that no
military man who has been in this country will
venture to deny it, and I do not care how strongly
I am quoted as authority for it,

The circumstances, however, of the native troops
are very different. It is highly expedient, and indeed
absolutely necessary for the public good, that the
officers who are destined to serve in those corps,
should come out at an early period of life and devote
themselves - entirely to the Indian Service; a perfect
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knowledge of the language, and a minute attention to
the customs and religious prejudices of the sepoys,
being qualifications for that line which cannot be
dispensed with. Were these officers to make a part
of the King's army, it would soon become a practice
to exchange their commissions with ruined officers
from England, who would be held in contempt by
their inferior officers, and in abhorrence by their
soldiers, and you need not be told how dangerous a
disaffection in our native troops would be to our
existence in this country. I think therefore that as
you cannot make laws to bind the King’s prerogative
in the exchanges or promotions of his army, it would
be much the safest determination to continue the
native troops in the Company’s service, and by doing
s0 you would still leave to the Court of Directors the
patronage of cadets, and of course give some popu-
larity to the measure.

The ultimate line to be drawn, would give to the
Court of Directors the appointment of writers to the
Civil branches of the service, and of cadets for the
native troops, and the power of prescribing certain
general rules under the descriptions I have mention-
ed, for the disposal of offices by the Governments in
India, and of calling the Governors, &c., to an imme-
diate account for every deviation from these rules,
but they ought to be strictly prohibited from appoin-
ting or recommending any of their servants to
succeed to offices in this country, as such appoint-
ments or recommendations are more frequently
granted to intrigue and solicitation than to a due
regard to real merit or good pretensions, and such
interference at home must always tend in some
degree to weaken the authority of the Government
in India.

The mode of choosing the Directors, the term of
their continuance in office, and the manner in which
they should render an account of their own conduct,
&nd lay statements of the affairs of the Company be-
fore the Proprietors of the Stock, with & variety of
other points of that nature, will be subjects of regula-
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tion upon the present occasion; but upon the supposi-

tion of the charter’s being renewed, it appears to me

highly requisite for the public good that the right of
inspection and controul in the King’s Ministers should

be without any exception as to their commerce; and

as extended to every branch of the Company’s affairs,
altercations between the controulling power and the Ministers'
Court of Directors must always be detrimental to the rightto
public interest, whether occasioned by improper inspect and
encroachments on one side, or an obstinate or capri- ::::2 be
cious resistance on the other, it seems particularly extended to
desirable that not only the extent, but also the :L:ff" t-
manner in which the Ministers are to exercise the

right of inspection and controul, should be prescribed

so clearly as to prevent if possible all grounds for
misapprehension or dispute.

31. LORD CORNWALLIS ON RELATIONS
BETWEEN GOVERNOR-GENERAL AND
COUNCIL, 1790.
(Minute, November 6, 1790).

I am aware that some inconvenience may arise
by my absence from the seat of Government, and 8::2::’3;'
that the existing laws do not describe the powers absence
which ought in such a case to be delegated by the g:l‘::uu .
Supreme Board to the Governor-General. But not- rendesed
withstanding these objections, I am so fully impress- et
ed with the belief that the public interest will be on with Tipu
this occasion best promoted by my undertaking the
direction of the war (against Tipu Sultan) in person,
that I have resolved, with the approbation of the
Board, to proceed to Madras. .. ., and should the
Board concur in opinion with me on the propriety
and utility of this measure, I need hardly suggest,
that it will become necessary to invest me with such
powers as may be thought suitable to my station of g:::::‘l""
Governor-General, and which may appear to be should be
ealculated to enable me to apply the whole force of"‘l"'ted

. . th

the Company with energy for the prosecution of the :'deqn-te
war, or to avail myself with promptitude and effect g::;::t‘:;
of any favourable opportunity that may offer, for war.

negotiating and obtaining an honouruble and advan-
‘$ageous peace.
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Enjoying as I do the high satisfaction of living orr
terms of cordiality and friendship, both public and
private, with my colleagues in office’; and well
acquainted as I am with their earnest desire to sup-
port my endeavours for promoting the public pros-
perity, I could not entertain a doubt, even if I had

Relatlons Dot formerly on a similar occasion been flattered with

(l;:tv::::r- the most liberal declarations of their confidence, that

General the measures for the internal Government of Bengal

:;lldds:’::- which I have hitherto pursued, and in the success of

his absence Which my share of responsibility is great, will, during

g:l!:;u tta my absence, be uniformly supported and punctually
executed. . .I have the most implicit reliance on their
communicating with e upon all points of internal
business, in the manner that will best tend to promote
the public good, and to preserve my authority in this
Government.

The Members of the Council may on the other
hand be assured, that T shall correspond and com-
municate my sentiments to them, with as much
punctuality and expedition as the nature of the
Service in which I am going will allow, and that I
shall not only give an accurate detail of any material
transactions or occurrences that may happen, but
also endeavour to render a satisfactory account of
every part of my public conduct; I shall likewise on
all occasions receive their advice and suggestions
with all the attention and deference which is due to
private friends, and to the acting Members of the
Supreme Government.

82. INDEPENDENT POWERS OF
GOVERNORS, 1798.
(33 George III, Oap. XXXII).
10. And whereas it will tend greatly to the
strength and security of the British possessions in
1 “The flattering marks of personal confidence and
friendship which I have constantly experienced, both in my
public and private capacity, from the members of the Board,
have made the most lasting impression on my mind, and

claim my warmest acknowledgement."—Minute of Lord
Corawallis, December 3, 1790.
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India, and give energy, vigour and despatch to the gy,
measures and proceedings of the executive Govern. Goﬂ't;%ﬂ
ment within the respective presidencies, if the Shonorr
Governor-General of Fort William in Bengal, and the overrule

several Governors of Fort Saint George and Bombay, é,;i;c".

were vested with discretionary power of acting with-

out the concurrence of their respective Councils, or

forbearing to act according to their opinions in cases

of high importance, thereby subjecting themselves

personally to answer to their country for so acting;

be it enacted, that when any measure shall be pro-

posed whereby the interests of the Company, or tht.

safety or tranquillity of the British possessions in Governon

Iudia, may in the judgment of the Governor-General, may over-
rule their-

or the said Governors respectively, be essentially con- Councils

cerned or affected, and the said Governor-General or

such Governors respectively shall be of opinion that

it will be expedient either that the measure ought

to be adopted or that the same ought to be suspend-

ed or wholly rejected, and the other members of such

Council shall dissent from such opinion, the Governor-

General or such Governor, and the other members of

the Council, shall forthwith mutually communicate

in Council to each other, in writing, the reasons of

their respective opinions and if, after considering the g sam of

same, the QGovernor-General or Governor and the Minute.

other members of the Council shall retain their Writiog

opinions, it shall be lawful for the Governor-

General in the Supreme Council of Fort Williamn,

or either of the said Governors in their res-

pective Councils, to make any order for suspend-

ing or rejecting the measure in part or in the whole,

or for adopting the measure; which order shall be

signed as well by the Governor-General, or Governor,

as by all the other members of the Council then

present, and shall by virtue of this Act be as effectual

as if all the other members had concurred. . ...

33. OHARTER ACT OF 1793.
(38 Geo. I, c. 52).

[ Towards the close of the Governor-Generalship of Lord
Cornwallis it became necessary to take stops for renewal of the
Company’s charter. Henry Dundas, Pitt’s most trusted
friend and President of the Board of Control, decided that
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the Company should be allowed to retain its political privileges
and duties. He was ‘‘strengthened in his own opmons on
finding that Cornwallis was convinced of the expediency of
continuing the Company, both as a political and commercial
body, and of allowing the Directors to retain their patronage
and much of their existing power.”” After consultations with
Francis Baring, Chairman of the Company, Dundas began the
formal negotiations with the India House in January, 1793.
On April 23, 1793, he introduced the Charter Bill into the
House of Commons, In his speech he declared that he had
appealed for advice to Hastings, Barwell, Francis and Impey;
he added, *“.....had I found that so many able men.....
had agreed in opinion on a system of Indian Government
under the Crown, it would have been an inducement to build
a system upon them : but from their differences of opinion I
can only draw this conclusion, that it is safer to rest on the
present system.”” The Bill passed, as Pitt remarked, “with
a quietness unexampled in the annals of Parhament.” Even
the newspapers practically 1gnored the discussions on the
Charter.? |

An Act for continuing in the East India
Company, for a further term, the possession of the
British territories in India, together with their exclu-
sive trade, under certain limitations; for establishing
further regulations for the government of the suid
territories, and the better administration of justice
within the same; for appropriating to certain uses the
1evenues and profits of the said Company; and for
making provision for the good order and government
of the towns of Calcutta, Madras and Bombay.

* * * * *

2. And be it further enacted. ... .that it shall
and may be lawful for His Majesty, his heirs or sue-
cessors, by any letters patent, or by any commission
or commissions to be issued under the great seal of
Great Britain, from time to time, to nominate,
constitute and appoint, during his or their pleasure,
such members of the privy council (of whom the two
principal Secretaries of State, and the Chancellor of
the Exchequer for the time being, shall always be
three), and such other two persons as His Majesty,
his heirs or successors, shall think fit to be, and who
shall accordingly be and be styled Commissioners for

‘the Affairs of India.

1 8ece Philips, Zhe Bast India Company, pp. 71-78.
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8. And be it further enacted, that any threc or, . o
more of the said Commissioners shall and may form missioners
a board, for executing the several powers which by :‘g.::’;‘“
this act, or by any other act or acts, are or shall be
given to or vested in the said commissioners; and
that the first-named commissioner in any such letters
patent or commission for the time being shall be the
president of the said board; and that when any board
shall be formed in the absence of the president, the
commissioner whose name shall stand next in the
order of their nomination in the said commission, of
those who shall be present, shall for that turn preside
at the said board . .. ..

* * . * * *

11. And be it further enacted, that the Court of f)‘l’:‘er(:t::o to
Directors of the said Company for the time being deliver to
shall, and they are hereby required, from time to :‘;;!f:’:'fdm
time, to deliver to the said board copies of ull proceedings
minutes, orders, resolutions and proceedings of all ;‘i’d of

. . spatches
courts of proprietors, general or special, and of all received
Courts of Directors, within eight days after the :;‘:Si';ﬁ“
holding of such courts respectively, and also copies or military
of all letters, advices and dispatches which shall at g‘r’vtee'v"e‘::::
any time or times be received by the said Court of
Directors, or any committee of directors, from the
East Indies, or from any other of their settlements
or factories within the limits of their exclusive trade,
or from any of the servants of the said United
Company, stationed at Saint Helena, Bussara, Suez,

Aleppo, or other parts beyond the seas, in anywise
relating to or concerning the civil or military govern-
ment, or the revenues of the said territories and
acquisitions in India, immediately after the arrival

and receipt thereof.

* * * * *

16. Provided always, and be it further enacted,
that nothing in this Act contained shall extend or be
construed to extend, to give to the said board of com-
wmissioners any power or authority to issue or send
any orders or instructions which do not relate fo
points ccnnected with the civil or military govern-
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ment, or revenues of the British territories or posses-
Board to . . :
issue orders sions in India, nor to expunge, vary, or alter any
:;‘:z’l‘;ﬁt:t dispatches proposed by the said Court of Directors as
military aforesaid, which do not relate to the said govern-
govern- the ment or revenues; and that if the said board shall
::::'u:: send any orders or instructions to the said Court of
f)l;:zé:o::l it Directors, to be by them transmitted, which in the
think they oOpinion of the said Court of Directors shall relate to
do not relate noints not connected with the said civil or military
:ﬁg :n":', government, or revenues, then and on any such ocea-
petition sion it shull be lawful for the said Court of Direc-
the King: 45 to apply by petition to His Majesty in Couneil
touching the same. and His Majesty in Council shall
decide how far the same be or be not connected with
the civil or military government and revenues of the
said territories and possessions in India, which deci-

sion shall be final and conclusive.

* * * * *

Board may 19. Provided also, and be it further enacted,
send orders that if the said Board of Comimissioners shall be of
;feet:':t opinion that the subject-matter of any of their deli-
Committee berations concerning the levying war, or making
""‘h':‘::ﬁ‘l"" pence or treating or negotiating with any of the
transmit native princes, or states in India, intended to be
::el;:i!i:? communicated in order to any of the Governments or
Presidencies in India, shall be of a nature to require
secrecy, it shall and may be lawful for the said Board
to send their orders and instructions to the Secret
Committee of the said Court of Directors to be
appointed as is by this act directed, who shall there-
upon, without disclosing the same, transmit their
orders and dispatches, according to the tenor of the
said orders and instructions of the said Board, to the
respective Governments and Presidencies in India;
and that the said Governments and Presidencies shall
be bound to pay a faithful obedience thereto, in like
manner as if such orders and instructions have been
sent to them by the said Court of Directors.

Directors 20. And be it further enacted, that the said

:"g&ﬁ:‘t"t Court of Directors shall, from time to time, appoint

Committee & Secret Committee, to consist of any number, not
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exceeding three, of the said Directors, for the
purticular purposes in this act specified:
* * * *

22. Provided also, and be it further enacted, Presidencies
that when any of the Governments or Presidencies in L‘:.;“.‘l’:d
India shall be of opinion that any of their dispatches dispatches
to Great Britain, concerning the Government of the 'e‘:c'r‘;:
said territories and acquisitions, or the levying war, Committee
or making peace or negotiations, or treaties with any Fho shall
of the native princes or states of India, shall be of them to the
o nature to requite the same to be kept secret, it Board.
shall be lawful for the said Governments or Presi-
dencies respectively to address their dispatches
requiring such secrecy, under cover sealed with their
seals, unto the said Secret Committee of Directors
of the said Company, for the inspection of such
Committee and that immediately upon the arrival of
such dispatches so addressed, the said Secret Commit-
tee of Directors shall deliver the same or copivs
thereof to the said Board.

* % * %*

24. And be it further enacted, that the whole Government
Civil and Military Government of the Presidency of gf ml?l l
Fort William in Bengal, and also the ordering, v:::,d"c *
management, and Government of all the territorial in the
acquisitions and revenues in the Kingdoms or Pro- ,G:; :;':.:?
vinces of Bengal, Behar and Orissa, shall be and arc Counsellors
hereby vested in a Governor-General and three respectively
Counsellors of and for the said Presidency, subject
to such rules, regulations, and restrictions, as are
made, provided, or established in that behalf in this
act, or in any other act or acts now in force, and not
by this act repealed or altered; and that the whole
civil and military government of the Presidency of
Fort Saint George, on the coast of Coromandel, and
the ordering, management, and government of all the
territorial acquisitions and revenues on the said coast,
and also so much and such parts of the territories
and possessions on the coast of Orissa, with the
revenues of the same, as have been and now are
under the administration of the Government or
Presidency of Fort Saint George, shall be and are
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hereby ‘vested in & Governor and three Counsellors of
and for the said Presidency of Fort Saint George,
subject to such rules, regulations and restrictions as
aforesaid; and that the whole civil and military gov-
ernment of the Presidency and island of Bombay on
the coast of Malabar, and the ordering, management
and government of all territorial acquisitions and
revenues on the said coast of Malabar, shall be and
are hereby vested in a Governor and three Counsellors
cf and for the said Presidency and island of Bombay,
subject as aforesaid, and the said Governors and
Councils of the said Presidencies of Fort Saint
George, and Bombay respectively, being also subject
to the superintendence and control of the said
Governor-General in Council, in manner by this act
provided or directed in that behalf, any act or acts
to the contrary notwithstanding.

25. And be it further enacted, that all vacancies
happening in the office of Governor-General of Fort
William in Bengal, or of any of the members of the
Council there, or of Governors oi either of the Com-
pany’s Presidencies or settlements of Fort Sain
George or Bombay, or of any of the members of the
Council of the same respectively, or of Governor of
the forts and garrisons of Fort William, Fort Saint
George, or Bombay, or of Commander-in-Chief of all
the forces in India, or of any provincial Commander-
in-Chief of the forces there, all and every of such
vacancies shall be filled up and supplied by the Court
of Directors of the said United Company, the vacan-
cies of any of the said members of Council being
always supplied from amongst the list of senior
merchants of the said Company, who shall have res-
pectively twelve years in India in their service, and
not otherwise, except as 1is hereinafter otherwise
provided.

* %* % *

29. And be it further cnacted, that if any
vacancy shall happen in the office of Governor-
General of Fort William, or of Governor of Fort Saint
George or Borubay respectively, when no provisionsl
or other successor, shall be upon the spot to supply
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guch vacancy, then and.in every such case, the pow
Counsellor of the Presidency wherein such vacancy vacancies
ghall happen, next in rank to the said Governor- :;;;ﬁ:’;
General, or Governor respectively, shall hold and when uo
execute the said ofticc of Governor-General or e o the
Governor, until a successor shall arrive, or until some spot
other person on the spot shall be duly appointed
thereto ; and if the Council Boord shall happen during
the interval to become reduced to one only member,
besides the acting Governor-General or Governor,
then and in such case the person so acting as
Governor-General or Governor shall be, and is here-
by impowered to call to the Council Board such one
of the senior merchants of the said Company, at such
Presidency whers the vacancy shall occur, as be shall
think it to be a temporary member of the said board,
and that the person so called shall accordingly sit
and act as a member of the said Council, and shall
have the same powers in all other respects as aro
given to persons appointed to the Council Board by
the said Court of Directors, until the arrival of u
successor or other appointment made to the office of
Governor-General or Governor respectively and that
every such acting Governor-General, Governor, and
oceasional Counsellor, shall, during the time of their
continuing to act as such respectively, be entitled to
receive the several emoluments and advantages
appertaining to the said offices by them respectively,
supplied, such acting Governor-General and Governor
foregoing their salary and allowances of (‘ounsellor for
the same period.

Member of

30, Provided always, and be it further enacted, S::t’gl

ihat if at the time of any vacancy happening in the Commander-
office of Governor-General, or of a Governor of any :ﬁ}%ﬂ?t‘:

of the said Presidencies, no eventual successor appoin- the tem-
porary Gov-

ted under the authority of this act shall be present ernment of
a Presidency

upon the spot, any Commander-in-Chief, although he ;10 ine

“shall be then a member of the Council of the Presi- Comman-
dency where such vacancy shall occur, shall not suc- fﬁ:ﬂ"ﬁﬂ'f

ceed to the temporary government of such Presidency 3::1‘;‘}’:“;;

unless such Commander-in-Chief shall have been appointed



126 INDIAN CONSTITUTIONAL DOCUMENTS

provisionally appointed to supply the same, but that
the vacancy shall be supplied by the Counsellor next
in rank at the Council Board to such Commander-in-
Chief, anything herein contained to the contrary
notwithstanding.

Vacancy of 81. And be it further enacted, that if any
Counsellors, Vacancy shall happen of the office of a Counsellor at
whenno  either of the said Presidencies, when no person
successord . . . .
are on the provisionally or otherwise appointed to succeed
:g;:;‘ {*:d"' thereto shall be then resident on the spot, then and
by the on every such occasion such vacancy shall be supplied
g?a?::ﬁ by and at the nomination or appointment of the
from the  Governor-General in Council of Fort William, or the
senior Governor in Council of Fort Saint George or Bombay
merchants respectively, from amongst the senior merchants in
the said Company’s service in India; and that the
person or persons so nominated shall execute the
said office, and shall have the same powers in all
respects as are given to persons appointed to the
Council Board by the said Court of Directors; until a
successor or successors shall arrive, duly appointed
by the said Court of Directors, and shall have and
be entitled to the salary and other emoluments and
advantages appertaining to the said office or offices
during his or their continuance therein respectively.

Comman- 82. And be it further enacted, that when the
‘é‘;{i}" cffice of Gavernor-General, and the office of Comman-
whennot  der-in-Chief of unll the forces in India, shall not be
the Gover-  yegted in the same person, such Commander-in-Chief
nor at the . .
Presidency, shall and may, if specially authorised for that purpose
?&’ﬁ&’:}"‘ by the said Court of Directors, and not otherwise, be
of the a member of the Council of Fort William; and that
g:‘:e‘::;-dbe when the offices of Governor of Fort Saint George,
member of &nd Commander-in-Chief of the forces there, shall be
the Councll. vegted in different persons, or the offices of Governor
of Bombay, and Commander-in-Chief of the forces in
Bombay, shall be vested in different persons, such
respective Commanders-in-Chief shall and may, if
specially authorised by the Court of Directors, and not
otherwise, be a member of Council at the said

respective Presidencies; and that when any Comman-
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der-in-Chief shall be appointed & member of any of the
said Councils such commander shall have rank and
precedence at the Council Board next to the Governor-
General, or Governor of the same Presidency; but no
Commander-in-Chief shall be entitled to any salary or
emolument in respect of his being & member of any
of the said Councils, unless the same shall be specially
granted by the Court of Directors of the said
Company.

38. Provided always, and be it further enacted, gﬁﬂ:}a“";e‘
that when the Commander-in-Chief of all the forces in India,
in India (not being likewise Govemor-Gen?ml) 'shall 3‘::"2:;‘;5.
happen to be resident at either of the Presidencies of General,
Fort Saint George or Bombay, the said Commander- ::‘.‘:",:m at
in-Chief shall, from the time of his arrival, and during Port Swint
his continuance at such Presidency, be a member of g:;"f: or
the Council of such Presidency, and during that period shall be's
the provincial Commander-in-Chief of the forces of f_!;’::’:ﬁf'
the same Presidency, if he shall be a member of the
Council thereof, shall and may continue to sit aud
deliberate, but shall not have any voice at the

Council Board.

84. And be it further enacted, that if any of the pg .y,
members of the Council of either of the said Presi- member
dencies shall by any infirmity or otherwise be rendered ;:::;,l’fle of
incapable of acting, or of attending to act as such, or attending,
if any of such members shall be absent from the :l;;o(r;%‘;-the
Presidency, and the Governor-General, or either of the Presidency
said Governors, shall be desirous of having the advice fae o
cf & full Council upon any urgent business, thz a provisional
Governor-General, or such Governors, respectively, ®#CC®860r
shall by virtue of this act have full power and
authority to call any provisional successor appointed,
then on the spot, or, there being none such on the
spot, then any senior merchant on the spot, to assist
at the Council Board for the turn; but that such
provisional successor, or other person, shall not be
entitled to any salary or other emolument in respect
thereof, nor shall his acting as an occasional member
_of Council, in manner aforesaid, deprive him of any
office or emolument he before enjoyed,
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. 85. And be it further enacted, that it shall and.
may be lawful to and for the King's Majesty, his heirs
and successors, by any writing or instrument under
his or their sigu inanual, countersigned by the
President of the Board of Commissioners for the
Affairs of India, to remove or recall any person or
persons holding any office, employment, or com-
mission, civil or military, under the said United
Company in India tor the time being, and to vacate
and muke void all or every, or any appointment or
appointments, commission or commissions, of any
person or persons to any such offices or employments;
and that all and every the powers and authorities of
the respective persons so removed, recalled, or whose
appomntment or commission shall be vacated, shull
cease or determine at or from such respective time or
times as in the said writing or writings shall be
expressed and specified in that behalf: provided
alwuys, that a duplicate or copy of every such writing
or instrument, under His Majesty’s sign manual,
attested by the said President for the time being,
shall, within eight days after the same shall be signed
by His Majesty, his heirs or successors, be transmitted
or delivered to the (‘hairman or Deputy Chairman for
the time being of the suid Company, to the intent
that the Court of Directors of the said Company may
be apprised thereof.

36, Provided always, and be it further enacted,
that nothing in this act contained shall extend, or be
construed to extend, to preclude or take away the
power of the Court of Directors of the said Company
from removing or recalling any of the officers or ser-
vants of the said Company, but that the said Court
shall and may at all times have full liberty to remove,
recall, or dismiss any of such officers or servants, at
their will and pleasure, in the like manner as if this
act had not been made, any Governor-General,
Governor or Commander-in-Chief, appointed by His
Majesty, his heirs or successors, through the default
of appointment by the said Court of Directors, always
excepted; anything herein contained to the contrary
notwithstanding.
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37. And be it further enacted, that the depar- peparture
ture from India of any Governor-General, Governor, from India
Member of Council, or Commander-in-Chief, with of.Covernor-
intent to return to Europe, shall be deemed in law a with intent
resignation and avoidance of his office or employment, {9 }'::',’;;e.
and that the arrival in any part of FKurope of any such to be
Governor-General, (overnor, Member of Council, or g::l:‘:fu'o"
Commander-in-Chief, shall be a suflicient indication of employ-
of such intent; and that no act or declaration of any 20t
QGovernor-Genersl or Governor, or Member of Council,
during his continuance in the Presidency whereof
he was so Governor-Generul, Governor, or Counsellor,
exeept by some deed or instrument in writing, under
hand and seal, delivered to the Secretary for the
public department of the same Presidency, in order
to its bemng recorded, shall be deemed or held as a x’thhlr
resignution or surrender of his said office; aud that pregigency,
the salary and other allowunces of any such Goyvernor- no resigna-
General, or other officers respectively, shall cease from g::,‘:;:,_
the day of such his departure, resignation, or General to
surrender; and that if any such Governor-General, or :;c':’f:d'
uny other ofticer whatever in the service of the snid delivered
Company, shall quit or leave the Presidency or settle- ton :}"'em"
ment to which he shall belong, other than in the Secretary
known actual service of the said Company, the salary
and allowances appertaining to his office shall not be
poid or payable during his absence to any agent or
other person for his use, and in the event of his not
returning back to his station at such Presidency or regutation
settlement, or of his coming to Europe, his salary and respecting
allowances shall be deemed to have ceased from the salaries
day of his quitting such Presidency or settlement, any
law or usage to the contrary notwithstanding.

* L * *

89. And be it further enacted, that all orders and

other proceedings of the Governor-General and Coun- Proceedings
cil of Fort William shall be expressed to be made by ::pb:m to
the Governor-General in Council; and that all orders be made by
and other proceedings of the Governors and Councils e ernor
of Fort Saini George and Bombay respectively shall and Couneil,
be expressed to be made by the Governor in Couneil, ;’;dt;:‘“d
and not otherwise; and that the severdl orders and Secretary

T—9A
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proceedings of all the said Presidencies shall, previous
to their being published or put in execution, be signed
by the Chief Secretary to the Council of the Presi-
dency, by the authority of the Governor-General in
(ouncil, or Governor i Council, as the case may be.

40. And be i{ further enacted, that the Gover-
nor-General in Council at Fort William shall bave
and be invested by virtue of this act with, full power
and authority to superintend, controul and direct the
geveral Governments and Presidencies of Fort Saint
George and Bombay, and all other Governments
erected or to be erected by the said United Company,
within the limits of their said exclusive trade, in all
such puints as shall relate to any negotiations or
transactions with the country powers or States, or
Jevyiug war or making peace, or the collection or
application of the revenues of the said acquisitions
and territories in India, or to the forces employed at
any of such Presidencies or Governments, or to the
Civil or Military Government of the said Presidencies,
acquisitions, or territories, or any of them.

41. And in order to prevent the embarrassment
and difficulty which may otherwise arise from any
doubt whether orders or instructions of the Governor-
General in Council of Fort William relate to other
points than those aforesaid be it further enacted, that
nctwithstanding any doubt which may be entertained
by the said Presidencies or Governments to whom
such orders or instructions shall be given respecting
the power of the Governor-General in Council to
give such orders, yet the said Presidencies or Govern-
ments shall be bound to obey such orders and direc-
tions of the said Governor-General in Council, in all
cases whatever, except only where they shall have
received positive orders and instructions from the said
Court of Directors, or from the Secret Committee of
Directors, by the authority of the said Board of Com-
missioners for the affairs of India, repugnant to the
orders and instructions of the said Governor-General
in Council, and not known to the said Governor-
General in Council, at the time of dispatching their
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crders and instructions as aforesaid; and the said overnor.

Governor-General in Council shall, at the time of General

transmiitting all such orders and instructions, transmit :l:t.::‘:kc. of

therewith the dutes of, and the times of, receiving dispatches

the last dispatches, orders, and instructions, which Enl:lnd

they have received from the Court of Directors, or on poiuts

from the said Secret Committee by the direction of f:';;'.i;::.

the samd Bourd of Commissioners, or any of the points tions to

contummed therein; und the said Presidencies, Govern- :‘:_’:&‘:“‘“

ments, and Settlements, in all cases where they have shall trans-

received any orders from the said Court of Dircctors, mitto him
. . . copies of

or from the said Seccret Committee by the direction any orders

of the Board of Commissioners as aforesaid, which ::;:“:':3

they shall deem repugnant to the orders of the said tnereto.

Governor-General in Council of Fort Willium, and

which were not known to the said Governor-General

and Council at the time of dispatching their orders

und instructions as uforesuid, shall forthwith transmit

copies of the same, together with an account of all

instructions or orders made by them in consequence

thereof, to the Governor-General in Council of Fort

William, who shall, after the receipt of the same,

dispatch such further orders and instructions to the

snid Presidencies, and Governments or Settlements,

us the said Governor-General in Council may judge

necessary thereupon.

42. And for as mueh as to pursue schemes of War not to
conquest and extension of dominion in India are g; :’::m'd
measures repugnant to the wish, the honour, and Governor-
policy of this nation: be it further enacted, that it Efg;::e“
shall not be lawful for the Governor-Generul in Coun- without the
cil of Fort William aforesaid, without the express ::;:;:nd
command and authority of the said Court of Dircc- Directors,
tors, or of the said Secret Committee by the authority D2t PEPare:
of the said Board of Commissioners for the Affairs of hostilities
India, in any case (except where hostilities have ac- ::5:‘
tually been commenced, or preparations actually
made for the commencement of hostilities, against
the British nation in India, or against some of the
princes or states dependent thereupon, or whose terri-
tories, the said United Company shall be at such

time engaged by any subsisting treaty to defend or
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guaraatee) either to declare war or commence hosti-
hities, or enter into any treaty for making war against
any of the country princes or States in India, or any
trealy for guuranteeing the possessions of any country
princes or States: and that in any such case it shall
not be lawful for the said Governor-General and
Council to declare war or to commence hostilities, or
to cnter into any treaty for making war against any
other prince or state, than such as shall be actually
committing hostilities, or making preparations as
aforesaid, or to make such treaty for guaranteeing
the possessions of any prince or State, but upon the
consideration of such prince or State actually engag-
ing to assist the Company against such hostilities
commenced, or preparations made as aforesaid; and
in all cases where hostilities shall bo commenced, or
treaty made, the said Governor-General and Council
shall, by the most expeditious means they can devise,
communicate the same unto the said Court of Direc-
tors, or the said Secret Committee, together with a
full state of the information and intelligence upon
which they shall have commenced such hostilities, or
made such treaties, and their motives and reasons for
the same at large.

48. And be it further enacted, that it shall not
be lawful for the Governors and Counsellors of Fort
Snint George and Bombay, or of any other subordi-
nate scttlement, to make or issue any order for com-
mencing hostilities or levying war, or to negotiate
or conclude any treaty of peace, or other treaty, with
any Indian Prince or State (except in cases of sudden
emergency or imminent danger, when it shall appear
dangerous to postpone such hostilities or treaty)
unless in pursuance of express orders from the said
Governor-General in Council of Fort William afore-
said, or from the said Court of Directors, or from the
said Secret Committee by the authority of the said
Board of Commissioners for the Affairs of India, and
every such treaty shall, if possible, contain a clause
for subjecting the same to the ratification or rejec-
tion of the Governor-General in Council of Fort
William aforesaid : and the said Governors and Coun-
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sellors, and other officers of the suid Presidencies of peygity on
¥ort Saint George and Bombay, or other Settlements Gc;:mon
respectively, are hereby required to pay and yield ¢, George
obedience to ull such others as they shall, from time and Bﬂllllbﬂv
ic time, respectwely receive from the said Governor- f,‘:‘,,";,',.“‘
CGeneral in Council of Fort William aforesaid, con- fro:rhl:rt
cerning the matters aforesaid; and that all and

singular the said Governors, Counsellors, and other

officers who shall refuse or wilfully neglect or forbear

1o pay obedience to such orders and instructions as

they shall receive from the said Governor-Gieneral in

Council of Fort William as aforesaid, shall be liable

to be removed, dismissed, or suspended from the

exercise of their respective offices or powers by order

of the said Governor-General in Counecil of Iort

William, and be sent to England, and be subject to

such further pains and penalties as are or shall he

provided by law in that behalf.

44. And be it turther enacted, that the Gover- Presidencles

nors and Counsellors of the snid Presidencies of Fort .,t,"G","‘,,,,
Saint George and Bombay respectively for the time &e. to send
being, and the Governors and Counscllors, or oﬂurtw,“?:;,
chief officer or officers of, and belonging 1o, any other copies of
British settlement m India, shall, and they are hereby :rdt:::i'
1espeetively  required constantly  and  diligently o
transmit to the said Governor-General m Couneil at,
Fort William aforesand, true and exaet copies of all
crders, resolutions, and acts in Council of their respee-
tive Governments, Presidencies, and Councils, and
also advice and intelligence of all transuctions and
matters which shall come to their knowledge, material
to be communicated {o the Governor-General in
Council of Fort William aforesaid, or which the said
Governor-General in Counil shall, from time to time,
require.

45. And whereas it will tend greatly to the
strength and security of the British possessions in
India, and give energy, vigour, and dispatch to the
measures and proceedings of the executive govern-
ment within the respective Presidencies if the Gover-
nor-General of Fort Willium in Bengal, and the
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Governor- Several Governors of Fort Saint George and Bombay,
General, or were vested with a discretionary power of acting
ﬁ‘a;ex;z:g::. without the concurrence of their respective Councils,
measures  or forbearing to act according to their opinions, in
:° :;:1“ cases of high importance, and essentially affecting the
about which public interest and welfare, thereby subjecting them-
::::g‘dtiﬂ‘eer selves personally to answer two their country for so
other mem- ycting, or forebearing to act; be it enacted, that when
:;;;’t:‘:llz:: and so often as any measure or question shall be
suspended. proposed or agitated in the Supreme Council at Fort
William in Bengal, or in either of the Councils of
Fort Saint George and Bombay, whereby the inter-
ests of the said United Company, or the safety or
tranquillity of the British possessions in India, or any
part thereof, are, or may, in the judgment of the
Governor-General, or of the said Governors respec-
tively, be essentially concerned or affected, and the
said Governor-General or such Governors respectively
shall be of opinion that it will be expedient either
that the measures so proposed or agitated ought to
be adopted or carried into execution, or that the same
ought to be suspended or wholly rejected, and the
several other Members of such Council then present
shall differ in and dissent from such opinion, the said
Governor-General or such Governor, and the other
Members of the Council shall, and they are hereby
directed forthwith mutually to exchange with and
communicate in Council to each other, in writing,
under their respective hands (to be recorded at large
on their secret consultations) the respective grounds
and reasons of their respective opinions; and if, after
considering the same, the said Governor-General, or
such Governor respectively, and the other Members
of the said Council, shall severally retain their
opinions, it shall and may be lawful to and for the
said Governor-General in the Supreme Council of
Fort William, or either of the said Governors in their
respective Councils, to make and declare any order
(to be signed and subscribed by the said Governor-
General, or by the Governor making the same) for
suspending or rejecting the measure or question so
proposed or agitated in part or in the whole, or to
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make and declare such order and resolution for adopt-
ing and carrying the measure so proposed or agitated
into execution, as the said Governor-General, or such
Governors in their respective Councils, shall think fit
and expedient; which said last mentioned order and
1esolution, so made and declared, shall be signed as
well by the said Governor-General, or the Governor
s making and declaring the same, as by all the other
pitubers of the Council then present, aud shall by
force and virtue ot tms act be as effectual and ralid,
to all intents and purposes, as if all the sail other
Members had advised the same, or concurred therein’
and the said Members of Council, and all officers,
Crwvil and Military, and all other persons concerned,
rhall be, and they are hereby communded, authorised
and enjoined to be, obedient thereto, nnd 1o be aiding
and assisting in themwr respective stations in the earry-
ing the same into execution.

* * *® ¥ *

47. And be it further enacted, that the Gov-
crnor-General, or Governor, who shall declare and
conmand any such ord»r or resolution to be mude
and recorded without the assent or concurrence of
any of the other Members of Council, shall alone be
held responsible for the sume, and the cousequences

thereof. Governor-
* * * * ﬁ:.kel:.zla&n‘;
49. Provided always, and be it furtlier enacted, :;‘:’t;:'cgt‘
that nothing in this contained shall extend, or be sent of the
construed to extend, to give power to the said Gov- g°::'°e‘:b"_
ernor-General of Fort William in Bengal, or to either sible for the
of the said Governors of Fort Saint George and same, but
. . . not to msake
Bombay respectively, to make or carry into execution any order
any order or resolution which could not have been Which

. could not
lawfully made and executed with the concurrence of nave been

the Councils of the respective Governments or Presi- 5":":0::::‘
dencies, . any thing herein contained to the contraiy of the

notwithstanding. Conncil

50. Provided also, and be it further enacted and
declared, that nothing in this act contained shall ex-
tend, or be construed to extend, to give any discre-
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tionary power of acting, or forbearing to act, without
the concurrence of the other Members of Council,
unto any person on whom the said oftice of Governor-
General, or the said office of Governor respectively,
shall happen to devolve by the death or resignation
of any Governor-General, or Governor for the time
being respectively, or unto any Deputy Governor-
Ueneral, unless such person shall have been provi-
rionally appointed to succeed to such respective offiey
by the said Court of Directers o unless and until
such person Shall have been or shall be confirmed in
tho said office, and that in the meantime all orders,
rcsolutions, and other acts and things in such Presi-
dency, shall be determined by the voice of the major
part in number of the Governor-General and Coun-
sellors, or Governor and Counsellors present at the
making or doing thereof, such Governor-General or
Governor having on any equality of voices a casting
vote, and not otherwise, or in any other manner, any
thing in this act contained to the contrary notwith-
standing.
* * * ¥ *

53, And be it further enacted, that when and
so often as the siid Governor-General shall on any
cceasion be absent from his own Government of
Bengal, such one of the Members as the said Governor-
General shall nominate for the purpose, shall be
styled and act as Vice-President and Deputy-Governor
of Fort Willinm, and that the Government of the said
Presidency shall be exercised by such Vice-President
or Deputy, and the other Member or Members of the
said Council, in like manner, and no further or other-
wise than as the Government of the said Presidencies
of Fort Saint George and Bombay may be exercised
by Governors in Council there, subject nevertheless to
the restrictions in this act contained.

54. And be it further enacted, that if the said
Governor-General, during his absence from his own
Government of Bengal, shall judge it necessary to
issue any orders or directions to any of the said
Governments or Presidencies in India, or to any of
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+the officers or servants of the said Company acting But while

under the authority of any of the said Presidencies, l\’o':;tl;o'_

without previously communicating such orders or General

instructions to the said respective Governments, may {ssue
3 ! orders to the

under the authority of which such officers or servants ofieers --

thall be acting, it shall and may be lawful {55 fum to servants of

jesue the same, aud %5 the suid respective Govern- p,e:i'::;ck.

wchis or Presidencies, and also such ofticers and

gervants shull, and they are hercby severally and

respectively authorised and required to, obey the

same, and such orders and instructions shall be of

the same force as if the same had been made by the

said Goverror-General in Council at Fort William,

but not of any greater or other force or validity; and

that if such orders or directions shall be made by

the said Governor-General of his own sole authority,

or without the concurrence of the other Members of

Couneil of either of the said Presidencies of Fort Suint

George and Bombay respectively, in that case the

said Governor-General shall be alone held responsible

for the same, in the like manner as for any orders

or resoiutions by him made in Council ut Fort

William, of his own sole authority, without the con-

currence of the other Members of the same Council,

according to the dircctions and true intent and mean-

ing of this act: Provided always, that such Governor-

Gieneral shall and he is hereby required to, transmit

by the first opportunity, to the Governors and Coun-

cils of the respective Presidencies to which the officers

or servants to whom any such orders or mstructions

shall be so sent to be executed shall belong, copics of

such orders or instructions respectively, with his

reasons or inducements for issuing the same, and also

to transmit to the Coutt of Directors of the said

‘Company, by the first opportunity that shall or may

occur, a copy of all orders and instructions by him so

sent to any of the said Governments, Presidencies,

cfficers, or servants respectively, together with his

reasons and inducements for sending or issuing the

same.

55. Provided also, and be it further cnacted,
that it shall and may be lawful for the Court of
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Direciors, Directors of the said Company, with the approbation

:vlth tl:n.eu of the Board of Commissioners for the Affairs of
omoe °" India, to suspend all or any of the powers hereby
Board, may given to the Governor-General of Fort William to

euspend - . .

;l'xe'bpower act upon his own sole authority, at and for such time
L ] . .

of the or times as .w.C) May judge expedient or necessary.

Qovern®™ and that the same shall be suspclded accordingly,

toactupon from the time of the arrival of their orders for thav
bis own purpose in Indian: and also for the said Court of

authority.
Directors with such approbation as aforesaid, to
receive the said powers, when and as they shall think
fit: any thing herein contained to the contrary
notwithstanding.
%* £ * * *
Receiving 62. And be it further enacted, that the demand-

gifts to be ing or receiving any sum of money, or other valuable

deemeda  ying g5 g gift or present, or under colour thereof,

misdemea- . . . .

nor whether it be for the use of the person receiving the
same, or for, or pretended to be for the use of the said
Company, or of any other person whatsoever, by any
British subject, holding or exercising any office or
employment under His Majesty. or the said United
Company, in the East Indies, shall be deemed and
taken to be extortion and misdemeanor at law, and
shall be proceeded against and punished as such,
under and by virtue of this act, and the offender shall
also forfeit to the King's Majesty, his heirs and
successors, the whole gift or present so received, or
the full value thereof.

* * * % *

Neglect to 65. And be it further enacted, that the wilful
:f::“,‘:':f“:;e disobeying, or the wilfully omitting, forbearing, or
Directors  neglecting to execute the orders or instructions of the
:: 2’:&‘_“" Court of Directors of the said Company, by any
demeanor  Governor-General, Governor, President, Counsellor,
or Commander-in-Chief, or by any other of the
officers or servants of the said United Company in
the East Indies (unless in cases of necessity, the
burthen of the proof, of which necessity shall lie on
the party so disobeying, or omitting or forbearing to
execufe such orders and instructions as aforesaid),

and every wilful breach of the trust and duty of any
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= |3 » Y -
office or emplofment, v; AUF such Governor-General,

Governor, President, Counsellor, or Couiiinder-in-
Chief, or by any of the officers or servants of the said
United Company in the Eust Indies shall be deemed
and taken to be a misdemeanor at law, and shall or
may be proceeded aguinst and punished as such by
virtue of this act.

* * L * %*

67. And be it further enacted, that all His King's
Mujesty’s subjeets, as well servants of the suid :nmbelﬁlt»‘le
United Company as others, shall be and ure hereby to courts
declared to be umenable to all Courts of Justice, both ?: {::l'il.c:nd
in India and Great Britain, of competent jurisdiction Great
to try offences committed in Indin, for all ucts, Eg::ic‘::?;
injuries, wrongs, oppressions, trespasses, misdemea- the tersi-
nors, offences, and crimes whatever, by them or any }:::;:e?f
of them, done or to be done or committed m any of princes
the lands or territories of any native prinee or State,
or against their persons or propertics, or the persons
or properties of any of their subjects or people, in the
sume mamner as it the same had been done or com-
mitted within the territories directly subject to and
under the British Government of India.

* * * * *

187. And be it further enacted, that it shall not No

Governor=

be luwful for any Governor-General. or Governor, or General

any Member of Council of the said Presidencies in to trade,

India, to be concerned in any trade or traffic what- ::::3::’ :f

ever, except on account of the sail Compuny, nor for Company

any Collector, Supervisor, or other person employed

cr concerned in the collection of the revenues, or the

administration of Justice, in the provinces of Bengal, No Judge

Behar and Orissa, or cither of them, or their agents ::,l,’:e;‘;';'

or servants, or any pewson or persons in trust for any trade

them or any of them, to carry on or be concerned in

or to have any dealings or transactions, by way of

traffic or trade, at any place within any of the

Provinces in India, or other parts, or to buy any

goods, and sell the same again, or any part thereof,

at the placa where he or they bought the same, or

at any other place within the same province, or any

other such province or country respectively, except
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on account of the said ComT35y; nor shau 1w vo 1w
ful for =7y of the judges of the Supreme Court of
Judicature to be concerned in any trade or traffic
whatever; nor shall it be lawful for any of His
Majesty’s subjects in the said provinces to engage,
intermeddle, or be in anywise concerned, directly or
indirectly, in the inland trade in salt, beetlenut,
iobaceo, or rice, except on the account of the said
Company, or with their permission, on pain of for-
feiting all such goods or commodities which they, or
any of them, shall so buy and sell again, by way of
traftie, or in which any of them shall so trade, and
also treble the value thereof, one moiety to the said
United Company, and the other moiety to him or
them who will sue for the same,

34. LORD WELLESLEY ON INDIAN
ADMINISTRATION, 1800.

(Governor-General in Oouncil to Court of
Directors, July 9, 1800).

The great pressure of the numerous and import-
ant duties now performed immediately by the
Governor-Gieneral in Council, has induced us to take
a review of the constitution of the Governor-General,
considered as the supreme authority in India.

It has been his Lordship’s object in this review
to determine what duties now executed immediately
by the Governor-General in Council ought still to be
performed by him; what duties ought to be delegated
to other establishments, and lastly to make a perma-
nent provision for the due discharge of those duties
which the Governor-General in Council must neces-
sarily retain, as well as of those which it has been
deemed advisable he should relinquish, :

In the discussion of these important questions we
have not hesitated to consider the extensive and valu-
able possessions to the government of which the
Company have succeeded, as a great Empire. To
view those possessions in any other light, must, we
are persuaded, always lead to the most erroneous
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conclusions as to the principles of policy by which
they ought to be goverred.

The early administration of the C(ompany
succeeded to the despotic power of the native princes.

Those princes, as in other despotic governments,
united in their own persons the whole legislative,
executive, and judicial powers of the State, and exer-
cised them according to the dictates of their own
discretion.

No form of Government could be so 1l adapted
to these countries when they became dependent
possessions of the British Emjpire. subjeet to be
governed by persons occasionally deputed from the
Mother Country.

Experience of the evils attendant on this form of

.., Government
Government conducted hy a  delegated  British of Benyal
administration, led lo the modelling of the Govern- g;%‘r"'&:’h
ment of Bengul, on principles drawn from the British constitution

constitution.

A distribution of the legislative, executive, and
judicial powers of the state, analogous to that which
forms the basis of the British Coustitution, was made
the foundation of the new constitution of the Govern-
ment of Bengal.

Considerations, however, arising out of the nature
of our situation in this country demanded that thesc
fundamentul prineciples of the British Constitution
should be introduced with a variety of modifications.

The lines between these three authorities were
distinctly drawn, but it was obviously necessary that
the Governor-General in Couacil should exercise ex-
clusively the entire legislative authority.

Legislation

But at the same time that we excluded our native
subjects from all participation in the legislative autho-
rity, abundant security was afforded to them, that
the exercise of that authority would always be direct-
ed to their happiness and benefit.
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{) Gover- The confirmation of their ancient laws in all

r:'éz:::ﬂl matters connected with their religious prejudices, or
their domestic relations, formed one of the first acts
of the Governor-General in Council under the new
constitution.

(11) Courts Provision was also made for ascertaining the
sense which the people might entertain of the laws
and regulations enacted for the government of the
country, by the authority given to the judges of all
the Courts of judicature to propose such general or
local laws as, from their intercourse with the natives
m the administration of justice, might appear to
them necessary to promote the pubhc happiness and
prosperity.

As an effectual security against every abuse of
the legislative power vested in the Governor-General
in Council, it was made a fundamental principle of
the new constitution, that he shall print and publish
cvery legislative Act in a form which renders him
responsible to his country for the unjust or unwise
exercise of that power.

Bxecutive The executive authority was of necessity also
exclusively vested in the Governor-General in Council.

41) Poreign No check can be imposed on the Governor-

policy General in Council in the exercise of this authority
in the regulation of our comnection with the foreign
States of India. But as our own interest, and that of
our subjects with regard to those connections are
riecessarily the same, they have the best security that
the most effectual means will always be taken to
protect the country from foreign enemies.

(11) Internal With regard to all acts of the execulive power as

government they relate to the internal government of the country,
the people possess the same security against any
infringement by this power of the rights and principles
which have been granted to them by the laws, as is
enjoyed under the British Constitution.

It was judged advisable, however, to restrict the
controul over the executive authority to cases actually
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provided for by the regulations. But as legislative
provisions are made for all cases not included in the
existing laws as such cases arise, the discretionary
power which the Governor-General in Council may
how exercise in cases of that nature, must in progress
of time entirely cease.

As constituting the Courts of Sudder Dewanny () yndicial
Adawlut and the Nizammut, or the chief civil or
criminal Courts, the Governor-General in Council also
exercises a large portion of the judiciul power.

The reasons which originally oceasioned the
continuance of the entire iegislative and executive
authority in the Governor-General in Council, are
obviously of a permanent nature.

There is no change in our situation in this
: . Ly Indians
country, which can be supposed, in which it would be cannot be
expedient to admit any part of our native subjects to :;’l:;ed to
participate in  the legislative authority with the jegislative
Governor-General in Council. and

executive

The same principle applies to the executive 'G“:",':::?‘,_“

authority of the Governor-General in Council, as far General
as regards the relations of the British possessions in Council
with foreign states. It can never be expedieat that

our native subjects should be allowed to interfere in

those relations, or that any local restrictions should

be imnposed on the Governor-General in Council, in

the conduct of them.

With regard to the executive authority of the
Governor-General in Council, as far as relates to the
internal government of the country, this authority
<an only be vested in him. But the nature of our
situation affords additional reasons for subjecting the
executive authority in this branch gradually to the
«complete controul of the law, in the sume manner as
that authority is resticted by the laws of the British
«constitution.

While our political security demands that the
entire legislative and executive authority should
continue to be vested exclusively in the Governor-
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General in Council agreeably to the principles of the
existing constitution: it is at the same time a satis-
faction to know, that under the checks which are
imposed on the Governor-General in Council in the
oxercise of these powers the umion of them in s
bhands, (notwithstanding the objections to which this
union may be liuble in theory) is perfectly compatible
with the ends of good government.

There are no circumstances however connected
with our political situation in this country, which
require that the Governor-General in (‘ouncil should
continue 1o exercise any portion of the judicial
authority.

Tt is equally necessary to the happiness of the
reople, to the prosperity of the country, and to the
stability of the British Government, that such laws
us the Governor-General in Council may sanction n
his legislative eapacity, should be administered with
ubility, integrity, impartiality and expedition.

All the provisions made by the British constitu-
tion for precluding the legislative and the executive
powers of the state, from any interference in the
administration of the laws, are not only applicable
to the government of this country, but, il it were
possible, demand to be strengthened.

An efficient controul may be exercised from
England over the conduct of the Governor-General
in Council, in’ his legislative capacity. But no effec-
tual controul can be exercised over him in the
administration of the laws, and he may render the
lows altogether nugatory by abuses, omissions, or
delays in their administration.

It is essentially necessary that the security of
private rights and property should be rendered
altogether independent of the characters of those who
may be occasionally placed at the head of your affairs
in this country. This however, can never be the case,.
while the Governor-General in Council who makes the
law, and whose acts in his executive capacity, as well
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as those of the long train of officers who exercise
authority under him in that capacity also, constitute
the chief courts which controul the general adminis-
tration of justice.

No inconvenience can arise from divesting the
Gavernor-General in  Council of all immediate
interference in the admmistration of the laws, while
he has the power of altering at his pleasure the law
itself.

These objections to the exercise of any judicial gy,
power by the Governor-Genernl in (ouncil, are g:;:::‘ob
founded on general and established principles  of 5" Councit
government ; but other considerations render this duty lllmllddhel=
incompatible with the proper functions of the ;:diec'l:l °
Governor-General in Council. duties

The administration of justice in open court, is one
of the principal securities for its due administration.

The constant appearance of the Governor-General
in Council in an open court of justice would be
incompatible with that dignity which, to render him
competent to the conduct of the government, it is
essentially necessary that the person invested with the
supreme  excceutive and legislative  power  should
maintain, not only in the estimation of the people
immediately subject to his government, but also of
the foreign powers.

The presence of the Governor-General in Council
in open court, would prevent the pleading of causes
with becoming freedom. No native pleader would
venture to contest his opinions, and the will of the
Governor-General, and not the law would be
considered as the rule of decision.

As the GCovernor-General must necessarily be
often unacquainted with the languages of the countrv,
this circumstance alone would render it impracticable
for him to preside at trials in open court, unless it
should be determined that the trials should be
conducted in English, and by English pleaders.

I—10A
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In consequence of these circumstances, the
Courts of Sudder Dewanny Adawlut, and Nizamut
Adawlut are held in the council chamber. Neither
the parties nor their pleaders are in any cases present.
T he proceedings are translated into English, and read
to the members of the Court who pass their decision,
which the register records.

The necessity of making these translations
constitutes the chief cause of the delay in the decision
of the causes which are brought before the chief civil
and criminal courts. The translations cannot
however be dispensed with for the reasons above
stated. They are also requisite for record and trans-
mission to England, as they now constitute the only
check on the Governor-General in Council in the
administration of the law; but for these considera-
tions, no translations of the proceedings on trials
would be necessary.

But there is another object, unconnected with
any of the above considerations, which is of 1tself
sufficient to establish the necessity of divesting the
Governor-General in Council of the judicial authority
row exercised by him.

A conscientious discharge of the duties of the
Sudder Dewanny Adawlut, and the Nizamut Adawlut,
would of itself occupy the whole time of the
Governor-General in Council.

The proper duties of these courts are not confined
to the determination of the causes which are brought
before them. It is also their duty to superintend the
conduct of all the other courts, to wateh over the
general police of the country, and to frame for the
censideration of the Governor-General in Council, new
laws as cases may arise demanding further legislative
provisions.

When your Honourable Court shall advert to the
extent of your dominions, to their population, to their
growing prosperity, and to the consequent multiplied
concerns of individuals, it will at once be evident that
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it is physically impossible that the Governor-General
in Council can ever dedicate that time and attention
to the duties of these courts, which must necessarily
be requisite for their due discharge.

It is impossible to have the benefit of a regular
ond systematic government without numerous laws,
and for the due administration of those laws, the
necessary establishments must be provided.

Of the value of a system of government founded
on these principles as connected with your permanent
interests, a competent judgment may be formed by
a comparison of the present state of your territories
in Bengal, with that of your ancient possessions on
the coast of Coromandel, as described in the able
report of the Board of Revenue at Fort St. George,
forwarded to your Honourable Court by this despatch.

These considerations have induced us to deter-
mine, under the sanction of the clause of the Separate
act of the vear of the reign of his present {';dbg:'
Majesty, that the Governor-General, and the mcem- appointed
bers of Council shall not constitute the Court of g:w‘iﬂ"
Sudder Dedanny .\dawlut in future, but that dis- and Sadar
tinct judges shall be appointed to preside by the g&za‘;;"‘“‘
Governor-General and the members of Council, as

the judges of that court.

We have also determined, that the same judges
shall constitute the Court of Nizamut .\dawlut, with
all the powers now exercised by the Governor-General
#nd the members of Council, as judges of that court.

The adoption of this arrangement will establish M

, Frangem erits

the prosperity of your dominicns in Bengal, on the of the
most solid foundation. Your Honourable Court will 89&geated
yourselves be able to exercise the most effectual
controul over the Governor-General in Council in his
legislative capacity, as his acts printed and published
come under your revision. His executive authority as
far as regards the internal government, will be subject
to the controul of the laws, and the due administra-
tion of the laws, will be secured by the courts
appointed to administer them being rendered entirely
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distinct, both from the executive and legislative
authority, at the same time that the conduct of the
judges of the superior courts, will be subject to the
most vigilant controul on the part of the executive
power.

The necessity of divesting the Governor-General
in Council of the exercige of any judicial authority at
some future period was foreseen at the first establish-
ment of the present constitution. It will accordingly
appear, that throughout the code of regulations the
powers of the Sudder Dewanny Adawlut and the
Nizamut Adawlut are so framed, as to admit of these
courts being at any time constituted in the manner
row proposed. But the cautious spirit which will be
found to pervade cvery part of that constitution,
wisely left these judicial powers to be exercised by the
Governor-General in Council, until circumstances
should dicfate the necessity of his relinquishing them.

The establishment of the new Courts of Sudder
Dewanuy Adawlut and Nizamut Adawlut, providing
for the discharge of the judicial duties now exercised
by the Governor-General in Council, the only point
connected with the subject of this address which
remains to be considered, is the permanent provision
to be made for enabling the Governor-General in
Council to execute the legislative and executive duties
which are still to be performed by him.

The duties of the Governor-General in (‘ouncil in
his legislative capacity, are first, the framing of such
laws or regulations as may occur to him to be neces-
sary for improving the internal government of the
country. Secondly, the consideration of such laws or
regulations as may be proposed to him by any of the
Courts of Judicature, or other authorities empowered
to propose regulations.

In a despotic government the will of the ruling
power stands in the place of law; but when it becomes
the fundamental principle of a government, to be
guided by written and defined laws, every case which
occurs, for which no provision is made, and every
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defect discovered in the existing laws, calls for the
interposition of the legislative authority.

Numerous cases now demand that interposition;
but it is unavoidably withheld, from the various
avocations of the Governor-General in  Council,
rendering it impossible to give his attention to the
several cases, or defeets, or to make the necessary
legislative provisions for them.

The superintendence of this important duty, on
the due performance of which depend the happiness
of the people, the extent of your resources, and the
stability of your empire, will in future devolve chietly
on the new Court of Sudder Dewamny Adawlut and
Nizamut. Tt will be the province of the Governor-
ieneral in Council to determine on the expediency of
adopting the regulations which may be submitted to
Lim by these courts, or by the other authorities
empowered to propose regulations.

The duties of the Governor-General in (Council in (l‘ixelculi've
his executive eapacity consist of—first, his duties ns G‘:v::uoor-
exercising the executive authonty of the government ?enenl i
of the British possessions in India, Secondly, his 1 Cousse
duties as the chief representative of the Company in

India, in their commercia! capacity.

The first mentioned duties must be considered, as
they relate to the conduct of the relations hetween the
British power in India, and Foreign States: and
secondly, as they are connected with the internal
government of your own possessions.

The glorious termmation of the late war in
Mgysore, and the events which preceded it, have not
only widely extended your political relations, but have
established the ascendancy of the British power over
all the States of India.

The maintenance of this ascendancy, necessarily
demands the constant and vigilant attention of the
Governor-General in Council.

The public records afford abundant testimony,
how great a proportion of the time of the Governor-
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General in Council must necessarily be occupied by
this most important duty.

The executive duties of the Governor-General in
Council as connected with the internal government of
the British possessions of Bengal, comprise the
management of the public revenue, the superinten-
dence of the general finances of India, the regulation
of the army. and the infinite variety of miscellaneous.
business which falls under the cognizance of the
executive authority in every government.

The general controul exercised by the Governor-
General in Council over the civil and military affairs
of the subordinate governments, forms another impor-
tant branch of these executive duties.

The two subordinate governments may be
considered with relation to the supreme government
as dependent states. The nature of the controul
exercised over those governments, corresponds in
many material respects, with that exercised by the
Crown, with regard to the American and Woest
Indian possessions.

It is essential that this controul should be
extended to all matters in any respect connected with
the unity, strength and stability of the British power
in India.t

1 One of the grounds on which Lord Wellesley was
censured by the Court of Directors was excessive interference
in the affairs of the subordinate Presidencies. Before his
time, observed the Court, it was ‘‘not the practice of the
Supreme Government to interfere, unless upon reference fronr
the subordinate Presidencies, in the minute details of their
affairs, much less to abridge them of any of the authority
political or military with which the law had invested them.”
The Comt concluded : ‘It appears to have been the intentiorr
of Marquis Wellesley to concentrate all the political powers
of British India in the person of the Governor-General and
to consider the whole but as forming, in respect to him, one
government through every part and ramification of which has
authority was practically and constantly to pervade.” Quoting
instances of the Governor-General's interference in the affairs
of the subordinate Presidencies the Court summed up by
saying : “Thus the principle of extending the controlling
powers of the Supreme Government over all the details of the
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The various questions arising out of the settle-
ment of our recent conquests, of our connection with
the dependent power eostablished in Mysore, and
lastly, the introduction of the constitution of the
internul government of Bengal, into the British
territories, subject to the governments of Fort St.
George and Bombay, demand at present a more
than ordinary attention of the Governor-General in
Council, to the affairs of those governments.

Another branch of the duties of the Goveruor-
General in Council in his executive capacity, is the
superintendence of the subordinate settlements, and
of our acquisitions from the French and the Duteh.

As the chief representative of the Company in g:sl:.!:r‘d-l
their commercial capacity the Governor-General in Governor-
Council has the immediate superintendence of their Geéeof;:c“
commercinl concerns in Bengal, and exercises n
general control over the provision of the investment
at the other presidencies, including a considerable
degree of attention to their affairs in China,

The establishment attached to the Governor- gecretariat
General in Council in his legislative and executive ?;'es:rv:l“o'.
capacity, for the conduct of these various and impor- jn Council
tant duties under circumstances peculiarly arduous
and critical, has hitherto consisted of a secretary, and
four sub-secretaries. The assistants under these
officers are necessirily incompetent to afford them
any effectual aid, in their more important dutics.

other Presidencies 1s not only directly avowed, hut even a
decent freedom of opinmon on their part censured as a rewst
ance of it. We are aware that it might be difficult and would
be nexpedient to define by any exact hine the limits beyond
which the interference of the Supreme Government cught not
mn any case or circamstances to go, even in the internal
affairs of the subordinate Presidencies, and we would he far
from countenancing 1n them anything like a spint of
disobedicnce or resistance; but we think 1t clear that the law
did not intend the Supreme Government should assume the
direction in detail of the business of the other governmenty
as it does the direction of the divisions of country under the
Bengal Government.’’

See P. E. Roberts, /ndia Under Wellesley, p. 271.
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From the constitution of these offices of sub-
sccretary, these offices were not acceptable to persons
of any pretensions in the respective departments
cither from their rank in service, or from their talents.
They have accordingly for the most part been filled
by junior servanis, necessarily incompetent to afford
any efficient assistance in the execution of the duties
of government.

It is of the greatest importance to the publie
interests, that the establishments of the several
departments immedintely connected with the legisla-
tive and executive eapacity of the Governor-General
in Council should bhe so constituted, as to ensure at
the head of the respective departments, the assistance
of men of ability, integrity and experience, competent
to the due conduct of the ordinary duties of the
government.

Establishments so constituted, will form a great
check to negligence or misrule; at the same time,
that they will always be powerful instruments in the
hands of those who are zealous in the promotion of
the public interests.

The Governor-General in Council therefore deter-
mined to make the situations of the public officers,
who are to be his instruments for the conduet of the
government of the British possessions in India, offices
of high honour, and of the first emolument.

This was the only mode of enabling the
Governor-General in Council to command the services
of men of the first talents and ability, in the respee-
tive departments.

As connected with the principle of relieving the
Governor-General in Council from all unnecessary
labour of detail, our attention has been drawn to the
number of papers which it has been the practice for
the Governor-General in Council to attest with his
own signature. Much of the time of the Governor-
General in Council is occupied unnecessarily in the
signature of these papers, and the despatch of the



INDIAN CONSTITUTIONAL DOCUMENTS 158

public business is often considerably impeded in
obtaining his signature to them.

We have accordingly determined, that all publie
papers shall be authenticated by the signature of the
secretary to the department. From this general rule
however, we have of course excepted our addresses
to your honourable Court, and to the cubordinate
Presidencies and all other papers, to which considera-
tions of respect to superior authority, or other
circumstances, may render it proper that the
signatures of the Governor-General in Council should
be affixed. Conformably to this determination, your
honourable Court will find the sets of the public
proceedings which are transmitted to you, attested by
the secretaries of the respective departments, by
order of Governor-General in Council, instead of
being signed by the Governor-General und the
members of Council.

In this review of the constitution of the ~upreme
Government of the Company s possessions in Tndm, it
could not escape the Governor-General in Couneil,
that the wisest syatem of government will but
imperfectly answer its ends, unless means are at the
same time taken for providing per<ons duly qualified
for the conduct of the system.

It would be usecless to enter into any argument Civil
tc prove that the same general qunhfications i:';::e..,
necessary for the first political, judiciul, financial
and commercial stations in Europe, are equally
requisite for the due discharge of the duties of
similar situations in India.

Your honourable Court can yowrselves form an
adequate judgment how far your servants are in
general competent to discharge these high offices.
You know at what age they are sent from England,
and what are at that period their qualifications for
the offices to which they are destined. You are also
apprized how far the occupations on which the first
years of their residence in Indin are employed are
calculated to give them these qualifications.
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Your servants are nominated to the highest.
stations of civil government, without any test of their
possessing the requisite qualifications for the discharge
of the functions of these offices. No such test could
uow indeed be required, none having been preseribed,
and ne means having been afforded to individuals of
ucquiring the necessary qualifications for public
stations.

In consequence of this serious defect in the
system of your government, it has been the practice
to transfer your servants from one line of the
service to another, with little regard to the quali-
fications for the offices for which they have been
selected. No imputation attaches in this respect to
your governments. Among those from whom the
selection was to be made, there could not possibly
exist any material ground of preference.

It is fur from our intention in these observations
to reflect on the general talents, character, or inte-
gritv of your servants on this establishment. What-
ever may be their deficiencies, they are not ascrib-
able to themselves, but to the nature of the service.
Great exertions indeed have been made by individuals,
and it affords matter of astonishment, that under
such disadvantages they should have acquitted them-
selves with so much ability and success, in situations
which in Europe are to be attained only by regular
and systematic education and laborious exertions.

It is obvious that an education exclusively Euro-
pean or Indian, would not qualify your servants for
the situations which they are destined to fill. The
foundation of their education must be laid in England,
and it must be completed systematically after their
arrival in India.

The Governor-General in Council has, therefore,
determined to found an establishment at this Presi-
dency, of the nature of a collegiate institution, for
the purpose of enabling the servants of the Company
to perfect themselves in those acquirements, which
form the necessary qualifications for the different
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lines of the service, in which they may choose to
engage. It is our intention that the junior servants
shall be attached to this institution for a certain
period after their arrival, instead of being employed
in the unprofitable occupation of transeribing papers,
and abandoned to the dictates of their own discretion,
both with regard to their morals aund acquirements

An institution of this deseription will ensure a
succession of men, equal to the support of the great
interests of the Company, and of the British nation
in India.

The above observations with regard to the educa- ojvit

tion and qualifications of your civil servants in Bengal, Secvice
P . in Madras

for the conduct of civil govermmnent apply with equal gnq
force to your servants under the other DPresidencies. Bombay
Under our mstructions to Fort St. George, of the
31st December last, and the orders which we have 1t
in contemplation to issue to Bombay, the civil
servants on those establishments will be shortly called
upon to exercise the same important functions, as
the civil servants on Bengal.

Whether it will be advisable to bring the junior
servants attached to the Establishments of Fort St.
George and Bombay to Bengal in the first instance,
in order to enable them to acquire the necessary
qualifications here, or to found institutions for the
purpose at those Presidencies, is a question which
will demand further consideration,

When the details of the plan ot the intended
institution shall have been arranged, we shall lose no
time in forwarding it to your honnurable Court. As
it cannot fail to redound equally to the honour and
happiness of the civil servants, as well as to promotc
the solid and substantial interests of the Company,
and of the nation, we fecl the strongest conviction
that it will meet your approbation.

As connected with the subject of forming the Religious
characters of your servants, we cannot omit to notice ::;‘::"h'
the state of your religious establishments in this
country,
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The sentiments which have occurred to the
Governor-General  regarding these establishments,
will hereafter form the subject of a separate address
to your honourable Court from his Lordship.

It is of the lust importance to the stability of the
British power in India, that these establishments
should bhe placed on the most respectable footing.
Such estublishments will cherish in the minds of the
rervants of the Company, a sense of moral duty, and
teach thoso who Il important stations, that the great
public duties which they are culled upon to exeecute
in India, are not of a less sucred nature than the
duties of similar situations in their own country. In
propottion as persons holding such situations are
brought to entertain these high and worthy notions of
their functions and to consider themselves as more
especially accountable to that Being, whose instru-
ments they are in the government of a large portion
of the human race, in the same degree will they dis-
charge their duties with zeal, diligence and integrity.

We feel that it would not only be impolitic, hut
highly immoral to suppore that Providence has
admitted of the establishment of the British power
over the finest provinees of India, with any other
view than that of its being conducive to the happi-
ness of the people, as well as to our national
udvantage.

In proportion as the policy and conduct of the
British (fovernment shall correspond with these
beneficent intentions, we are persuaded that itg
power will acquire increasing stability.

Impressed with a deep sense of the justice and
wisdom of these principles, we are confident that it
will always be equally for the interests of the Com-
rany, ¢nd of the British nation, that they should
constitute the basis of the system of our Indian
Government; and that consistently with the consi-
derations of a well regulated economy, we ought
never to withhold that portion of the resources
derived from these valuable possessions, which may
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be found indispensably necessary for dispensing to
them the invaluable blessings of eivil order and good
government.

85. LORD WELLESLEY ON OIVIL SERVICE,
1800.

(Note, July 10, 1800).

Even as early as 1757 the Court of Directors felt the
nocessity of giving to their servants a trmmng v Persian,
which was then the official language. In that year the Court
ordered that ‘‘five young gentlemen, covenanted for our
establishment, should be sent. .. .. to reside at Bussora, and
to send annually two others on the same footing, to study the
Persian tongue and nothing else....”

On September 10, 1790, the (iovernor-CGieneral i Council
resolved: **  with a view to encourage the acquisition of
the native languages, such of the Honorable Company’s writers
as are s0 disposed, be allowed, during the period of their
writership, the sum of sicca rupees 30 per month for a master
to teach them "

On December 21. 1798, a notification was issued to the
Bengal civil servants informing them that, “from after the
1st Januery, 1801, 1o servant shall be deemed eligible to any
of the oftices hereinafter mentioned, unless he shall have pass-
ed an examination in the laws and regulations and in the
languages, a knowledge of which 15 hereby declared to be aun
indispensable qualification”.

On October 24, 1799, Lord Wellesley wrote to Henry
Dundas : *'The state of the admumstration of Justice, and
even of the collection of revenue throughout provinces affords
a painful example of the neficacy of the bost code of laws
to secure the happiness of the people, unless due provision
has been made to ensure a proper supply of men qualified to
administer those laws in their different branches and depart
ments . It arises punapally from a defect at the source
and fountain-head of the service—I mean the cducation and
early habits of the young gentlemen sent hither in the capa-
city of writers. My opimion, after full deliberation on the
subject 15 decided, that the writers, on their first arrival in
India should be subjected for a period of two or three yeais
to the rules and discipline of some collegiate 1nstitution at
the seat of government.’

Without waiting for the sanction of the Directors Lord
Wellesley circulated a draft of a Regulation for giving effect
to his plan of establishing at Calcutta a collegiate institution
for civil servants. This draft, being approved by the Council,
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became Regulation IX of 1800. The Fort Wilham College
actually opened on November 24, 1800. The Governor-General
was the Patron and Visitor of the College; the members of
the Supreme Council and the Judges of the Sadar Devani and
Sudar Nizamat Adalats were 1ts Governors. The immediate
government of the college was vested in a Provost and a
Vice-Provost and such other officers as the Patron and Visitor
thought fit to appoint.

In their letter dated January 27, 1802, the Directors
vetoed Lord Wellesley’s scheme and ordered the immediate
abolition of the Fort William College. ‘‘Although their objec-
tion was mainly based on the ground of expense, they
strongly disapproved of the procedure adopted by Wellesley
in founding the college without their previous sanction’.
The Governor-General justified his scheme 1n a despatch dated
August 5, 1802. The Board of Control now supported him,
but the Court remained obdurate. ‘‘There was a long-drawn-
cut controversy! between the Court of Directors and the Board
of Control on the subject, which, however, diverted from the
main 1ssue and centred on the question of the respective
constitutional competence of the two bodies”. At last a com-
yromise was arrived at, and a despatch dated September 2,
1803, authorised the Governor-General to continue the Fort
William College until further orders. Under the Court’s order
of May 21, 1806, the expenditure of the college was hmited
to sicea rupees 1,50,000. IHenceforth the college was meant
enly for the instruction of the Bengal civil servants in the
Indian languages, the rudiments of which they had already
acquired at the Haileybury College. The college was finally
abohished in January, 1854.2]

The British possessions in Tndia now constitute
one of the most extensive and populous empires in
the world. The immediate administration of the
government of the various provinces and nations com-
posing this empire is principally confided to the Euro-
pean civil servants of the East India Company.
Those provinces, namely, Bengal, Behar, Orissa, and
Benares, the Company’s Jaghire in the Carnatic, the
northern Circars, the Baramahal, and other districts
ceded by the peace of Seringapatam, in 1792, which
are under the more immediate and direct administra-
tion of the European civil servants of the Company,
are acknowledged to form the most opulent and
flourishing parts of India; in which property, life

1 See Philips, The East India Company, pp. 125-129.
2 Bee A. K. Ghosal, Ciril Service 1n India, Chapter VI.
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order, and religious liberty are more secure, and the

people enjoy a larger portion of the benefits of good
government, than any other country in this quarter

of the globe. The duty and policy of the British
Government in India therefore require, that the

system of confiding the immediate exercise of every

branch and department of the government to Euro- aornwalnis
peans, educated in its own service, and subject to its system ot
own direct control, should be diffused as widely as :f:.““m"'
possible, as well with a view to the stability of our

own interests, as to the happiness and welfare of our

native subjects. This principle formed the basis of

the wise and benevolent system introduced by Lord
Cornwallis, for the improvement of the internal gov-

«mment of the provinces immediately subject to the

Presidency of Bengal.

In proportion to the extension of this beneficial Mercantile
system, the duties of the Ewopean civil servants of ;’::;ﬁi'_“”'
the East India Company are become of greater cable to
magnitude and importance, the denominations of S;:‘.‘;‘t‘:"'
writer, factor, and merchant, by which the several
classes of the civil service are still distinguished, arc
now utterly inapplicable to the nature and extent of
the duties discharged, and of the occupations pursucd

by the civil servants of the Company.

To dispense justice to millions of people of Duties of
various languages, manners, usages and religions; to siw.,,g. :
administer a vast and complicated system of revenue
throughout districts equal in extent to some of the
most considerable kingdoms in Europe; to maintain
civil order in one of the most populous and litigious
regions of the world; these are now the duties of the
larger proportion of the civil servants of the Com-
pany. The senior merchants composing the five
Courts of Circuit and Appeal under the Presidency of
Bengal exercise in each of those Courts a jurisdiction
of greater local extent, applicable to a larger popula-
tion, and occupied in the determinationg of p:iuses (@) Judiclal
infinitely more intricate and numerous than that of
any regularly constituted courts of justice in any part
of Europe. The senior or junior merchants, employed
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in the several magistracies and Zillah Courts, the
writers or factors filling the stations of registrurs and
assistants to the several courts and magistrates, exer-
cise in different degrees, functions of a nature, either
purely judicial, or intimutely connected with the ad-
ministration of the police, and with the maintenance
of the peace and good order of their respective dis-
tricts. Commercial or mercantile knowledge, is not
only unnecessury throughout every branch of the
judicial depurtment but those civil servunts who are
invested with the powers of magistiacy, or attached
to the judicial department in any ministerial capa-
city, although bearing the denomination of merchants,
fuctors or writers, are bound by law, and by the
solemin obligation of an oath, to abstain from every
commerein] and mercuntile  pursuit; the mercantile
title which they bear, not only affords no description
of their duty, but is entirely at variunce with it.

The plendings in several courts, and all important

judicial transactions, ure conducted in the native

Heavy
duties of
judiciat
officers

(2) Revenue

languages. The law which the Company's judges are
bound to administer throughout the country is not
the law of England, but that law to which the natives
had long been accustomed under their former sover-
cigns, tempered and mitigated by the voluminous
regulations of the Governor-General in Council, as
well as by the general spirit of the British constitu-
tion. These observations are sufficient to prove, that
no more arduous or complicated duties of magistracy
exist in the world, no qualifications more various, or
more comprehensive, can be imagined than those
which are required from every British subject, who
enters the seat of judgment within the limits of the
Company’s empire in India.

To the administration of the revenue, many of
the preceding observations will apply with equal force;
the merchants, factors and writers, employed in this
department also, are bound by law to abjure the mer-
cantile denomination appropriated to their respective

classes in the Company’s service; nor is it possible
for a collector of the revenue, or for any civil servant
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employed under him, to discharge his duty with com- (g) peecy.

mon justice, either to the state, or to the people,
unless he shall be conversant in the language,
mauners, and usages of the country; wand in the
general principles of the law, as administered in the
several courts of justice. In addition to the ordinary
judicial aund executive functions of the Judges,
Magistrates, and Collectors, the Judges and Magis-
trates occeasionally act in the capaaity of Governors
of their respective districts, employing the military,
und excreising other extensive powers. The Judges,
Magistrates, and Collectors, are alvo respectively
required by law to propose, from time to time, to the
Governor-Gencral in Council, such amendmnents of the
existing laws, or such new laws as may appear to
them to be necessary for the welfare and good gov-
ernment of their respective districts. In this view
the civil servants employed in the departments of
Judicature and Revenue, constitute a  species  of
subordinate legislative council to the Governor-
General in Council, and also form a channel of cow-
munication, by which the Govermments ought (o
be cuabled, at all times to ascertain the wants and
wishes of the people. The remarks applied to these
two main branches of the civil service, numely, those
of Judicauture and Revenue, are at least equally
forcible in their application to those branches which
may be described under the general terms of the
Dolitical and Financial Departments, comprehending
the oftices ot Chief Secretory, the various statious in
the Secretary’s office, in the Treasury, in the office
of Accountant-General, together with all the public
officers employed in conducting the current business
at the seat of Government. 'To these must be added
the Diplomatic branch, including the Becretary in
the political department, and the several residencies
at the Courts of our dependent and tributary Princes,
or of other native powers of India,

It is certainly desirable, that all these stations
should be filled by the civil servants of the Company :
it is equally evident, that qualifications are required
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in each of these stations, either wholly foreign to
commercial habits, or far exceeding the limits of a
commercial education,

Even that department of this empire, which is
denominated exclusively commercial, requires know-
ledge and habits different, in a considerable degree,
from those which form the mercantile character in
Europe; nor can the Company’s investment ever be
conducted with the greatest possible advantage and
honour 10 themselves, or with adequate justice to
their subjects, unless their commercial agents shall
possess many of the qualifications of statesmen,
enumerated in the preceding observations. The
manufacturers, and other industrious classes, whose
productive labour is the source of the investment,
bear so great a proportion to the total population of
the Company’s dominions, that the general happiness
and prosperity of the country must essentially deprnd
on the conduct of the commercial servants employed
in providing the investment: their conduct cannot be
answerable to such a charge, unless they shall be
conversant in the native languages, and in the cus-
toms and manners of the people, as well as in the
laws by which the country is governed. The peace,
crder, and welfare of whole provinces may be
materially affected by the malversations, or even by
the ignorance aud errors of a commercial resident,
whose management touches the dearest and most
valuable interests, and enters into the domestic con-
cerns of numerous bodies of people, active and acute
from habitual industry, and jealous of any act cf
power injurious to their properties, or contrary to
their prejudices and customs.

The civil servants of the English East India
Company, therefore, can no longer be considered as
the agents of a commercial concern. They sre, in
fact, the ministers and officers of a powerful
sovereign; they must now be viewed in that capacity,
with reference, not to their nominal, but to their
real occupations. They are required to discharge the
functions of Magistrates, Judges, Ambassadors, and
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Governors of provinces, in all the complicated and
extensive relations of those sacred trusts and exalted
stations, and under peculiar circumstances, which
greatly enhance the solemnity of every public obliga-

tion, and aggravate the difficulty of every publio
charge. Their duties are those of statesmen in every

other part of the world, with no other characteristic
differences than the obstacles opposed by an un-
favourable climate, by a foreign language, by the
peculiar usages and laws of India, and by the man-

ners of its inhabitants. Their studies, the discipline

of their education, their habits of life, their manners

and morals should, therefore, be so ordered and regu-

lated as to establish a just conformity between their
personal consideration, and the dignity and import-

ance of their public stations, and to maintain a suffi-

cienf correspondence between their qualifications and peelal
their duties. Their education should be founded in education
a general knowledge of those branches of literature ::a?niug
and science which form the basis of the education of of Civil
persons destined to similar occupations in Europe. f:;'u??e‘:
To this foundation should be added an intimate
acquaintance with the history, languages, customs

and manmners of the people of India, with the
Mahommedan and Hindoo eodes of law and religion,

and with the political and commerciul interests and
relations of Great Britain in Asia, They should be
regularly instructed in the principles and system
which constitute the foundation of that wise code of
regulations and laws enacted by the Governor-General

in Council for the purpose of securing to the people

of this empire the benefit of the ancient and accus-
tomed laws of the country, administered in the spirit

of the British constitution. They should be well
informed of the true and sound principles of the
British constitution, and sufficiently grounded in the
general principles of ethics, civil jurisprudence, the

law of nations, and general history, in order that

they may be enabled to discriminate the characteris-

tic differences of the several codes of law administer-

ed within the British Empire in India, and practi-

cally to combine the spirit of each in the dispensation
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of justice, and in the maintenance of order and good
government. Finally, their early habits should be
so formed, as to establish in their minds such solid
foundations of industry, prudence, integrity, and
religion, as should effectually guard them against
those temptations and corruptions with which tke
nature of this climate, and the peculiar depravity of
the people of India, will surround and assail them in
every station, especially upon their first arrival in
India. The early discipline of the service should be
calculated to counteract the defects of the climate
and the vices of the people, and form a natural
barrier against habitual indolence, dissipation, and
ticentious indulgence: the spirit of emulation, in
honourable and useful pursuits, should be kindled and
kept alive by the continual prospect of disinction, and
reward, of profit, and honour; nor should any pre-
caution be relaxed in India, which is deemed neces-
sary in England, to furnish a sufficient supply of men
qualified to fill the high offices of the State with
credit to themselves and with advantage to the
public. Without such a constant succession of men
in the several branches and departments of this Gov-
ernment, the wisdom and benevolence of the law
must prove vain and inefficient. Whatever course
and system of discipline and study may be deemed
requisite in England to secure an abundant and pure
source for the efficient supply of the public service,
the peculiar nature of our establishments in the East,
(so far from admitting any relaxation of those wise
and salutary rules and restraints,) demands that they
should be enforced with a degree of additional vigi-
lance and care, proporfioned to the aggravated diffi-
culties of the civil service, and to the numerous
hazards surrounding the entrance of public life in
India,

It is unnecessary to enter into any examination
of facts to prove, that no system of education, study,
or discipline, now exists, either in Europe or in
Indis, founded on the principles, or directed to the
objects described in the preceding pages; but it may
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be useful in this place to review the course through cyieers
which the junior civil servants of the IZast India 0: nCo'l:aMl
Company now enter upon the important duties of ge"’““
their respective stations, to consider to what degree

they now possess or can attain any means of qualify-

ing themselves sufficiently for those stations, and to
examine whether the great body of the civil servants

of the East India Company, at any of the Presi-
dencies, can now be deemed competent to discharge

their arduous and comprehensive trusts in a manner
correspondent to the interests and honour of the

British name in India, or to the prosperity and
happiness of our native subjects.

‘The age at which the writers usually arrive in

s . . . (i) Age of
India is from sixteen to eighteen; their parents or entering
friends in England, from a variety of considerations, service
are naturally desirous, not only to accelerate the
appointment at home, but to despatch the young men
to India at the earliest possible period. Some of theso
young men have been educated with an cxpress view
to the civil service in India, on principles utterly
erroneous, and inapplicable to its actual condition;
conformably {o this ecrror, they have received a
limited education, confined principally to commercial
knowledge, and in no degree extended to those liberal
studies which constitute the basis of education at (1i) Limited
public schools in England. Even this limited course education
of study is interrupted at the early period of fifteen
or seventeen years.

It would be superfluous to enter into any argu-
ment to demonstrate the absolute insufficiency of this
class of young men to execute the duties of any
station whatever in the civil service of the Company
beyond the menial, laborious, unwholesome and
unprofitable duty of a mere copying-clerk. Those who
have received the benefits of a better education, have
the misfortune to find the course of their studies
Prematurely interrupted at the critical period when
its utility is first felt, and before they have been
enabled to secure the fruits of early application.
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Both descriptions of young men, those whaose
education has been originally erroneous and defective,
end those, the early promise of whose studies has
been unseasonably broken, once arrived in India, are
equally precluded from the means, either of com-
mencing 4 new situation, or of prosecuting that course
which had been prematurely interrupted. Not only
no encouragement is offered by the present constitu-
tion and practice of the civil service to any such
pursuits, but difficulties and obstacles are presented
by both, which render it nearly impossible for any
young man, whatever may be his disposition, to
pursue any systematic plan of study, either with a
view to remedy the defects, or to improve the
advantages of his former education.

On the arrival of the writers in India, they are
either stationed in the interior of the country, or
employed in some office at the Presidency.

If stationed in the interior of the country, they
are placed in situations which require a knowledge of
the language and customs of the natives; or of the
regulations and laws; or of the general principles of
jurisprudence; or of the details of the established
system of revenue; or of the nature of the Company’s.
investment; or of many of these branches of informa-
tion combined. In all these branches of knowledge,
the young writers are totally uninformed. They are
consequently unequal to their prescribed duties. In
some cases, their superior in office experiencing no
benefit from their services, leaves them unemployed.
In this state many devote their time to those luxuries
and enjoyments which their situation enables them to
command, without making any effort to qualify
themselves for the important stations to which they
are destined. They remain sunk in indolence, until,
from their station in the service, they succeed to
offices of high public trust.

Positive incapacity is the necessary result of these
pernicious habits of inaction; the principles of public
integrity are endangered, and the successful adminis-
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tration of the whole Government exposed to hazard.peq
This has been the unhappy course of many, who have effects
conceived an early disgust in provincial stations f: &‘:’k
against business, to which they have found themselves interior
unequal, and who have been abandoned to the effects :o“:,y

of despondency and sloth.

Even the young men whose dispositions are the
most promising, if stationed in the interior of the
country at an early period after their arrival in India,
labour under great disadvantages. They also find
themselves unequal to such duties as require an
acquaintance with the languages, or with the branches
of knowledge already deseribed. If intensely employed
in the subordinate details of office, they are absolutely
precluded from reviving any former acquirements, or
from establishing those foundations of useful know-
ledge indispensably necessary to enuable themn here-
after to exccute the duties of important stations with
ability and credit. Harassed with the ungrateful task
of transcribing papers and accounts, or with other
equally fatiguing and fruitless labours of a copying-
clerk or index-maker, their pursuit of useful know-
ledge cannot be systematic; their studies must be
desultory and irregular, and their attention to any
definite pursuit is still more distracted by the uncer-
tainty of the nature of those employments to which
they may hereafter be nominated. No course of study
having been pointed out by public institution, no
selection prescribed by authority of the branches of
knowledge appropriated to each department and class
of the service, diligence is lost for want of a guide,
and the most industrious are discouraged by the
apprehension, that their studies may prove fruitless,
end may frustrate ifistead of promoting their advance-
ment in the public service.

When their rank in the service has entitled them 2:&{“&; dy

to succeed to offices of importance, the current duties possibje
of those offices necessarily engross their whole atten- ::rtvii:t’:
tion. It is then too late to revert to any systematic on duty
plan of study with a view to acquire those qualifica-

tions, of which, in the ordinary discharge of their
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official functions, they feel the hourly want. If, at
this late season, they should make an effort to acquire
knowledge, it must be sought by the interruption of
their current business, to the detriment of the public
intercsts, and to the inconvenience or injury of the
individuals subjeet to their authority.

With respect to the young men attached to offices
at the Presidency, their duty consists chiefly in
transcribing papers. This duty, if pursued with the
utmost diligence and assiduity, affords -little know-
ledge of public affairs, is often prejudicial to health,
and would be better performed by any native or
Portuguese writer. They attain no distinet knowledge
of the public records; because they pursuc no regular
course or reading, examining, or comparing the
documents which compose those records; they have,
indeed, scarcely time to understand and digest those
papers which they are employed to transcribe; their
acquamtance even with the current affairs of the
Government must be limited and partial, and must
rather tend to confuse than to instruct their minds.
At the expiration of the period during which they
usually remain in these situations at the Presidency,
their knowledge of public business is necessarily
superficial and incorrect. Having had little inter-
course with the natives, these young men are in
general extremely deficient in the knowledge of the
language of the country. In the meanwhile their
close and laborious application to the hourly business
of transcribing papers has been an insuperable
obstacle to their advancement in any other branch of
knowledgg, and at the close of two or three years,
they have lost the fruits of their European studies,
without having gained any useful knowledge of Asiatic
literature or business. Those whose dispositions lead
them to idleness and dissipation, find greater tempta-
tions to indulgence and extravagance at the Presi-
dency than in the provinces; many instances occur
in which they fall into irretrievable course of gaming
and vice, and totally destroy their health and fortunes.
Some succeed, in the ordinary progress of the service,
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1o employments, in which their incapacity or mis-
conduct becomes conspicuous to the natives, disgrace-
ful to themselves and to the British name, and
injurious to the HState.

All these descriptions of young men, upon their No proper

. . . . supervision

first arrival in India, are now exposed to a dis- gyer
sdvantage, the most perilous which can be encoun- young
tered at an carly period of life. Once landed in India, ::mnto
their studies, manners, morals, expenses or conduct
are no longer subject to any degree of regulation or
direction. No system is established for their guidance,
improvement, or restraint; no authority has been
constituted with either the duty or power of enforcing
any such system; and they are abandoned, at the
age of sixteen or eighteen, with affluent incomes to
pursue thew own inclinations, without the superin-
tendence or control of parent, guardian, or master,
often without a friend to advise or admonish, or cven
to instruet them in the ordinary details and modes
ot an Indian life.

The practice of consigning the young writers to
the care of friends resident in India, affords no
adequate remedy to this evil. Those friends are often
incompetent to the arduous and delicate task imposed
upon them; and it frequently happens that they may
be so far removed from the spot at which the young
man may be stationed by the Government, that years
may elapse before he may have been able even to see
the person appointed by his European friends to
superintend his introduction into India.

In earlier periods of our establishment, when the
annual incomes of the civil servants-were of a more
fluetuating nature, and derived from sources more
vague and indefinite, the tables of the senior servants
were usually open to those recently arrived from
FEurope ; and the young writers, upon their first land-
ing in India, were frequently admitted and domicili-
ated in the families established at the Presidency or
in the provinces.

The objections to this loose and irregular system
are numerous and obvious. Without entering upon
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that topic, it is sufficient to observe, that the definite
and regular sources of profit, established in the civil
gcrvice by Lord Cornwallis, have occasioned a material
alteration in the economy of every private family
among the civil servants.

Incomes being limited and ascertained, and no
other source of emolument now existing beyond the
snnual savings from the regulated salaries, the tables.
of the civil servants can no longer be open to receive
the numerous body of writers annually arriving from
Europe; still less can these young men be generally
admitted to reside habitually in families of which
the annual expenses are now necessarily restrained
within certain and regular bounds.

Many of the young men, on their first arrival, are,
therefore, compelled to support the expense of a
table; the result of this necessity is obvious, and
forms one leading cause of expense and dissipation.

Under all these early disadvantages, without rule
or system to direct their studies; without any pres-
cribed object of useful pursuit connected with future
reward, emolument, or distinction; without any guide
to regulate, or authority to control their conduct, or
to form, improve, or preserve their morals; it is highly
creditable to the individual characters of the civil
tervants of the East India Company, that so many
instances have occurred in various branches and
departments of the civil service at all the Presiden-
cies, of persons who have discharged their public
duties with considerable respect and honour.

It has been justly observed, that all the merits
of the civil servants are to be ascribed to their own
characters, talents, and exertions while their defects
must be imputed to the constitution and practice of
the service, which have not been accommodated to
the progressive changes of our situation in India, and
have not kept pace with the growth of this empire,
or with the increasing extent and importance of the
functions and duties of the civil servants.
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The study and acquisition of the languages have, giudy of
however, been extended in Bengal. and the gencral languages
. . . in Bengal

knowledge and qualifications of the civil servants have

been improved. The proportion of the civil servants

in Bengal, who have made a conxiderable progress
towards the attainment of the qualifications requisite

in their several stations, nppears great, and even
astonishing, when viewed with relation to the early
disadvantages, embarrassments, and defects of the

civil service. But this proportion will appear very
different when compared with the exigencies of the

State, with the magnitude of these provinces, and

with the total number of the civil servants, which

must supply the succession to the great offices of the
Government. It must be admitted that the great

body of the civil servants in Bengal is not at present
sufficiently qualified to discharge the duties of the
several arduous stations in the administration of this
empire; and that it is peculiarly deficient in the
judicial, fiseal, financial, and political branches of the
Government.

The stale of the civil services of Madras and Madras and
Bombay is still more defective than that of Bengal. Bombay
Various causes have concurred to aggravate, in an Sexvvgceu
extreme degree, at both those Presidencies all the more
defects existing in the civil service of Bengal, while :l‘::;c&v;
many circumstances peculiar to those Presidencies of Bengal
have favoured the growtk of evils at present unknown
in this. The condition of the writers, on their first
arrival at either of the subordinate Presidencies, is
still more destitute, and more exposed to hazard, than
ut Calcutta.

The study or acquisition of the languages, and of Study of
other necessary attainments, has no‘ been extended !anguages
in the civil service at Madras or Bombay to any ..,du adras

considerable degree. To this remark, eminent and Bombay
meritorious individual exceptions exist in the ecivil
service at botk subordinate Presidencies; but those
exceptions are not sufficiently numerous to constitute
a general rule. But whatever may be the actual
condition of the civil service in its superior classes at
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any of the Presidencies, if the arduous duties of that
service have been justly defined in the preceding
rages, if the qualifications requisite for their discharge
have been truly described, if the neglected and
exposed condition of the early stages of the service
ks not been exaggerated, it must be admitted, that
those stages of the service require additional safe-
guards, and a more effectual protection. The extra-
ordinary exertions of individual diligence, the partial
success of singular talents, or of peculiar prudence
and virlue, constitute no rational foundation of a
public institution, which should rest on general com-
prchensive and uniform principles, If the actual
state of the higher classes of the civil service were
such as to justify a confidence in the general compe-
tency of the ewil servants to meet the exigencies of
their duty, the necessity of correcting the evils stated
in the preceding pages would still remain, unless the
facts alleged could be disproved. It would still be a
duty incumbent on the Government to remove any
cbstacles tending to embarrass or retard the progress
of their servants in attaining the qualifications nece-
ssary for their respective stations. The Government
is not released from this duty by the extraordinary,
or even general exertion of those servants to sur-
mount the early difficulties of the first stages of the
scrvice. If the good Government of this empire be
the primary duty of its sovereign, it must ever be a
leading branch of that duty to facilitate to the public
officers and ministers the means of qualifying them-
selves for their respective functions. The efficiency
of the service cannot wisely or conscientiously be
left to depend on the success of individual or acci-
dental merit, struggling against the defects of establi-
shed institutions. A due administration of our affairs
can alone be secured by the constant effect of public
institutions, operating in a regular and uninterrupted
course upon the various -characters, talents, and
acquirements of individuals. The nature of our
establishments should furnish fixed and systematic
encouragement to animate, to facilitate, to reward
the progress of industry and virtue; and fixed and
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systematic discipline, to repress and correct the ex-
cesses of contrary dispositions.

From these remarks may be deduced the indis-
pensable necessity of providing some effectual and
speedy remedy for the defects in the education of the
young men destined to the civil service in India.
The nature of that remedy will afford matter of
serious discussion,

1t may, however, be useful, previously to that
discussion to advert to n general topic of argument,
which may possibly be adduced to disprove the
necessity of any new institution for the improvement
of the civil service of the Kast India Company. Tt
may be contended, that this service, through a long
period of years, and in the course of various changes
and chances, has always furnished men equal to the
exigency of the occasion; that servants of the Com-
pany have never been wanting to conduct to a happy
issue the numerous revolutions which have taken
place in the affairs of the Company in India; and
that these eminent personages have ultimately fixed
the British empire in India on the most solid founda.-
tions of glory, wealth, and power. Why, therefore,
should we apprehend, that this source, hitherto so
fruitful and furnishing so abundant n supply of
virtue and talents, will fuil in the present age, and
prove insufficient to the actual demands of our
interests in this quarter of the globe? The answer
to this topic of argument is obvious. Extraordinary
combinations of human affairs, wars, revolutions,
and all those unusual events which form the marked
features and prominent characters of the history of
mankind, naturally disclose talents and exertions
adapted to such emergencies. That the civil or mili-
tary service of the East India Company has supplied
persons calculated to meet all the wonderful revolu-
tions of affairs in India, is a circumstance not to be
attributed to the original or peculiar constitution of
either service at any period of {ime. That constitu-
tion has undergone repeated alterations at the sug-
gestion, and under the direction of the great charac-

Possible
criticism
of plan of
reform :

Wh
should

we change
a system
that has
faced so
many
dangers
success-
fully ?



Wellesley's
reply

Aim of
British
rule

174 INDIAN CONSTITUTIONAL DOCUMENTS

ters which it has produced; and it has still been
found answerable to every new crisis of an extraordi-
nary nature. But it must never be forgotten, that
the successive efforts of those eminent personages,
and the final result of various revolutions and wars,
have imposed upon the East India Company the
arduous and sacred trust of governing an extensive
and populous empire. It is true that this empire
must be maintained in some of its relations by the
same spirit of enterprize and boldness which acquired
it. But duty, policy and honour require that it
should not be administered as a temporary and preca-
rious acquisition, as an empire conquered by pros-
perous adventure, and extended by fortunate acci-
dent, of which the tenure is as uncertain as the
original conquest and successive extensions were
extraordinary; it must be considered as a sacred
trust, and a permancnt possession. In this view its
internal Government demands a constant, steady,
and recgular supply of qualifications, in no degree
similar to those which distingnished the early periods
of our establishment in India, and laid the first
foundations of our empire. The stability of that
cmpire, whose magnitude is the accumulated result
of former enterprize, activity and resolution, must be
sccured by the durable principles of internal order;
by a pure, upright, and uniform administration of
justice; by a prudent and temperate system of
revenue, by the encourngement and protection of
industry, agriculture, manufacture and commerce; by
a careful and judicious management of every branch
of financial resource; and by the maintenance of a
just, firm, and moderate policy towards the native
powers of India. To maintain and uphold such a
system in all its parts, we shall require a succession
of able magistrates, wise and honest judges, and skil-
ful statesmen, properly qualified to conduct the ordi-
nary movements of the great machine of Government,

The military establishments of this empire form
no part of the subject of the present enquiry. It may
be sufficient to observe in this place, that their ex-
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tent, and the spirit in which they require to be
governed, must correspond with the magnitude of the
empire, and with the general character of our civil
policy. In the civil service, we must now seek, not

the instruments by which kingdoms are overthrown, wantea
revolutions accomplished, or wars conducted, but an good .
inexhaustible supply of useful knowledge, cultivated :S.T::."
talents, and well ordered and disciplined morals.

These are the necessary instruments of a wise and

well regulated Government. These are the genuine

and unfailing means of cultivating and improving the

arts of peace; of diffusing affiuence and happiness,
willing obedience, and grateful attachment over every

region and district of this vast empire; and of dis-
pensing to every class and description of our subjects

the permanent benefits of secure property, protected

life, undisturbed order, and inviolate religion. It is

not the nature of these inestimable blessings to
spring from a turbid source, or to flow in a contracted

and irregular channel.

The early education of the ecivil servants of the
East India Company is the source from which will
ultimately be derived the happiness or misery of our
native subjects: and the stability of our Government
will bear a due proportion to its wisdom, liberality,
and justice.

From the preceding discussion, it appears, that
the actual state of the Company’s civil service in
India is far removed from perfection or efliciency,
and that the cause of this defect is to be found prin-
cipally, if not exclusively, in the defective education
of the junior civil servants, and in the insufficient
discipline of the early stages of the service. The facts,
which have been reviewed in the course of this dis-
cussion, furnish the main principles on which an
improved system of education and discipline may be
founded with a view to secure the important ends of
such an institution.

The defects of the present condition of the civil
service may be comprised under the following heads:
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Defects of First, An erroneous system of education in
present Europe confined to commercial and mercantile
eystem studies,

Secondly, The premature interruption of a
course of study judiciously commenced in Europe.

Thirdly, The exposed and destitute condition of
young men on their first arrival in India, and the
want of n systematic guidance and established autho-
rity to regulate and control their moral and religious
conduct in the early stages of the service.

Fourthly, The want of similar system and autho-
rity to prescribe and enforce a regular course of
study, under which the young men upon their arrival
in India might be enabled to correct the errors, or
to pursue and confirm the advantages of their Euro-
rean education, and to attain a knowledge of the
languages, laws, vusages and customs of India,
together with such other branches of knowledge, as
are requisite to qualify them for their several
stations.

Fifthly, The want of such regulations as shall
establish a necessary and inviolable connection
between promotion in the civil service, and the
possession of those qualifications requisite for the due
discharge of the several civil stations.

1lesley’ . . ; . .
g:n;fe’ s It is obvious, ihat an education exclusively

reform European, or Indian, would not afford an adequate
remedy for such of these defects, as relate to the
morals and studics of the East India Company’s
servants, and would not qualify them for the dis-
charge of duties of a mixed and complicated nature,
involving the combined principles of Asiatic and
European policy and government. Their education
must therefore be of a mixed nature, its foundation
must be judiciously laid in England, and the super-
structure systematically completed in India.

An important question may arise, with respect to
the proportion of time to be employed in that part of
the education of the jumior civil servants, which
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should be appropriated to England; and ecompleted period of
previously to their departure for India. It may be education
contended, that many of the enumerated evils may :::‘.‘:;‘u
be precluded by not aliowing the writers to proceed in Eusope
to India until they <hall have reached a more advane-

ed age, than that at which they now usualiy embark,

and by requring them to undergo examinations in
England, for the purpose of ascertaining their profi-

ciency in the branches of knowledge necessary to

the discharge of their duties in India.

To this arrangement various objections of a Difficulties
private, but most important nature, will arise in the in lengthens
mind of every parent, who may have destined his '“g ;ge
children for India. To attain any considerable pro- of study
ficiency in the course of edueation and study describ- in Europe
ed m this paper, must necessarily require the deten-
tion of the student in Europe to the age of 20 or 22
vears; many parents could not defray the expense of
such an education in England, cven if the other
nieans of prosecuting 1t now existed, or could here-
after be provided at any school or college at home

Other objections of @ private nature might bhe
stated against this plan; but those which are founded
cn public considerations appear to be absolutely
insurmountable. It is a fundamental principle of
policy in the Dritish Establishments in the East
Indies, that the views of the servants of the Comn-
pany should terminatc in the prospect of returning
to England, there to c¢njoy the emoluments arising
from a due course of active and honourable service
in India.

Were the civil servants, instead of leaving Eng-
land at the age of sixteen or seventeen, to be detamn-
ed until the age of twenty or two-and-twenty; a
great proportion of them must abandon all hope of
returning with & moderate competence to their
rative country,

Remaiving in England to this advanced age,
many would form habits and connections at home,
rot to be relinquished at that period of life without

I—12A



Civil
Servants
must be
induced to
return home
after service
in India.

Education
in India
can alone
familiarise
civil
servanta
with Indian
languages
and ideas.

178 INDIAN CONSTITUTIONAL DOCUMENTS

great reluctance; and few would accommodate
themselves with readiness and facility to the habits,
regulations and discipline of the service in India.

While these causes would render the civil
servants intractable instruments in the hands of the
Government of India, the regular progress through
the service would also be retarded. Twenty-five years
may be taken as the period within which a civil
servant inay regularly acquire, with proper habits of
economy, an independent fortune in India. Upon
this calculation, before the most successful could
:ope to be in a situation to return to England, they
would have attained an age, when many of the
powerful affections and inducements, which now
attract the servants of the Company to return to
their native country, would be greatly weakened if
not entirely extinguished.

At that age, many from necessity, and many
probably from choice, would establish themselves
permanently in India. It is unnecessary to detail the
evil consequences which would result to the British
interests in India, were such an habit to become
general in the civil service.

Detention in England to the age of twenty or
twenty-two years would certainly afford the writers
an opportunity of advancing their knowledge in the
necessary branches of European study; but within
that period of time, even in those branches, it could
scarcely be completed; especiully in the important
sciences of general ethies and jurisprudence (for how
few understandings are equal to such a course of
study previously to the age of twenty,) and it would
be entirely defective in the essential point of connect-
ing the principles of those sciences with the laws of
India, and with the manners and usages of its in-
habitants. No establishment formed in England
could give a correct! practical knowledge of the
languages, laws and customs of India, of the peculiar

1 Sir W. Jones was not intelligible to the natives of
India, when he arrived at Calcutta, in any of the oriental
languages.
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habits and genius of the people, of their mode of
transacting business, and of the characteristic fea-
tures of their vices or virtues. These most essential
acquirements would, therefore, yemain to be attained
after the arrival of the student in India, at an age
when the study of languages is attended with addi-
tional difficulties, when any prescribed course of
study, when any systematic discipline, or regular
restraint becomes irksome, if not intolerable. As the
East India Company’s servants would arrive in India
at a period of life too far advanced to admit of sub-
jection to any system of public discipline or control,
they must necessarily be left to the dictates of their
own discretion with regard to whatever part of their
knowledge had been left incomplete in Europe.

The wants and expenses of individuals arriving Question of
in India at the age of twenty or twenty-two years {i.ome of
would greatly exceed the scale of the public allow- clvil
ances to the junior servants. At this age no restraint servants
could be applied in India to their moral eonduct, for
the purpose of protecting them agamnst the peculiar
depravities incident to the climate, and to the charac-
ter of the natives.

Froin the early age at which the writers are now
usually sent to India, opportunity is afforded to the
government on the spot of obtaining a knowledge of
the characters of individuals, before they become
eligible to stations of trust and importance. Of this
advantage the government would be in a great degree
deprived, if the East India Company’s servants were
all detained in England until the age of twenty or
twenty-two; this inconvenience would prove nearly an
insurmountable impediment to the important and
recessary rule of selecting for public office, those best
qualified to discharge its duties with propriety and
effect.

The junior civil servants must, therefore, conti-
nue to embark for India at the age of fifteen or
sixteen, that they may be tractable instruments in
the hands of the government of the country; that
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their morals and habits may be duly formed and
protected by proper safeguards against the peculiar
naturc of the vices and characteristic dangers of
Indian society: that they may be enabled to pass
through the service before the vigour of life has ceas-
ed, and to return with a competent fortune to Europe,
while the affections and attachments which bind
them to their native country, continue to operate
with full force; and lastly, that they may possess
regular, seasonable and certain means of attaining the
peculiar qualifications necessary for their station.

Under nll these circumstances, the most deli-
berate and assiduous examination of all the import-
ant questions considered in this paper, determined
the Governor-General to found a Collegiate Institu-
tion at Fort William.

36. OOMPLAINT OF THE COURT
OF DIRECTORS! AGAINST THE
BOARD OF OONTROL, 1816.

[Thxs protest related to the conduct of the Earl of
Buckinghamshire, President of the Board of Control, 1812-1816.
Lord Hobart, afterwards fourth Earl of Buckinghamshire,
was probably2 nominated as Governor-General by the Court of
Directors on December 24, 1793. But Sir John Shore tad
already reached Calcutta (March, 1793) and taken charge
from Lord Cornwallis (October, 1793). Lord Hobart
was then sent as Governor of Madras (September, 1784) ‘with
a clear promise of the succession in Bengal’. He was recalled
by the Court of Directors in 1798 as a result of his violent
quarrel with Sir John Shore over the affairs of the Nawab of
the Carnatic.3 He became in succession Secretary of State for
War and the Colonies (1801-1804), Chancellor of the Duchy of
Lancaster (1805, 1812), Postmaster General (1806-1807) and
President of the Board of Control (1812-1816). Lord Ripon’s
biographer says, ‘It was from his maternal grand-father
(Earl of Buckinghamshire) that Goderich (Lord Ripon)
derived the foundations of all his views on Indian polities

1 Sec C. H. Phlps, The East India Compuny, Chapter
VII.

2 Lord Curzon, British Government in India, Vol. II,
p. 8L

3 Life of Lord Tcignmouth, Vol. 1, pp. 247, 297, 353,
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The fourth Earl of Buckinghamshire was an Indian statesman
to whom sufficient justice has not been done . he way a
man of strong character, of great courage. and, though a
staunch Tory, capable of very defimte hberal opimous. e
first distingwished himself as a smgularly apricht and publie-
spinted Governor of Madras, where he won for hunself the
confidence and affection of the whole Preadency. But it was
during his short tenure of the Buard of Control in Lord
Javerpool’s Admimstration that he gave evidence of the
larger statesmanship which entitles i to 1ank among the
proneers of Liberal reform in India. It was he who, on the
accasion of the renewal of the Chaiter m 1813, abolished the
tiade monopoly of the Company and threw open the commerce
of India to the world. Iy speeches on that occasion antici-
pated m broad outhne much of the modern Liberal doctrine of
Indian admimstration He startled the Nabobs and ex-
Viceroys by avowing his readiness to abolish the Charter
altogether 1n the event of any recalcitrancy on the part of the
Company. He strongly emphasized the direct responsibility
of the Crown for the welfare of the country, and declared

that the Umted Kingdom could not divest atself of
its duty to promote ‘the moral improvement and social happi-
ness of the people’ and even to assure ‘the security of their
property and personal freedom’. These were bold and
unfamiliar words a century ago. Buckinghamshire, in short,
was a precursor of Bentinck, of whom Goderich said many
years afterwards that he had always ‘endeavoured to follow
in his footsteps.' "1

A modern writer says, ‘‘In that position (e.e., as Governor
of Madras) he had shown himself to le energetic but also
Feadstronyg and guarrelsome. He was particularly ill-disposed
towards the Directors, who had not only supported Sir John
Rhore . . against him, but had also strongly cnticised hiy
general policy at Madras, had heartily concurred in his 1ecall,
and 1n his opinion, had finally added msult to inmjury by
cavilling at granting him a pension. Knowing neither how to
manage nor conciliate others, Buckinghamshire was a most
unsuitable head of the Board Buckinghamshire’s
conduct. evincing throughout a petty deswire to humiliate the
Directors. had been reprehensible; by his blunders he alienated
a well-disposed Court of Directors and proved himself to be
totally un<uited to his position "'2]

The Board employs its powers not merely in the
way of superintendence and control, but ju systemnatic
and active management. Not only have very import-
ant despatches originated with and been prupo-r-d by

1 Lucien Wolf. Life of Lozd Ropon. Vol T. pp 100 101,
2 C. H. Phihps, The East India Campany, pp 183, 208,
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the Board conveying to the Governments in India
peremptory and detailed instructions. . . .. without
any previous consultation with the Local Govern-
ments (a course of proceeding without example in
former times) but the drafts prepared under the
direction of the ‘“chairs”” and approved by the Com-
mittee of Correspondence! have frequently, without
cither personal or written communication with the
*“chairs,”” been so much altered in ‘‘previous com-
munication’’? as completely to change their structure
and character. In the paragraphs which were not
wholly expunged there are generally to be found a
number of verbal alterations. . . .. that, in not a few
instances, cannot stand the test of sound ecriticism. . .
....cven where the Board seems to agree with the
general view of subjects taken in the drafts sent up,
the paragraphs are often cancelled and others substi-
tuted in their stead, the same as to substance and
effect, bat differing in their style and construction
. Were the Board to state their reasons at large
for thesc alterations as required by the statute3 this
course of proceeding would give rise to a correspon-
dence between the Board and the Court probabl: not
less voluminous than the correspondence between the
Court and the Governments in India.

37. SIR THOMAS MUNRO* ON ULTIMATE
AIM OF BRITISH RULE IN INDIA,S 1824,
(Minute, December 31, 1824).

There is one great question to which we should
look in all our arrangements: What is to be their

1 This Committee ‘‘took cognisance of such of the
Company’s political affairs which were not of a nature to
require secrecy, and also of the arrangement of the home and
Eastern estabhshment.” It was one of the twelve major
Commuttees (excluding the Secret Committee) into which the
Court of Directors was divided.

2 Pitt's India Act, Clause 12. See C. H. Philips, The
East India Company, pp. 21-22.

3 Pitt’s India Act, Clause 12.

4 Governor of Madras, 1820-1827. See Life by Gleig.

5 See K. N. V. Bastri, The Munro System of Bntish
Statesmanship in India.



INDIAN CONSTITUTIONAL DOCUMENTS 188

final result on the character of the people? Is it to
be raised, or is it to be lowered? Are we to be satis-
fied with merely securing our power and protecting
the inhabitants, leaving them to sink gradually in
character lower than at present; or are we to endea-
vour to raise their character, and to render them
worthy of filling higher situations in the manage-
ment of their country, and of devising plans for its
improvement? It ought undoubtedly to be our amn

ish
to ruise the minds of the natives, and to take care ml, should
that whenever our connection with Indin might ceuse, aim at
it did not appear that the only fruit of our dominion c:'f'“?t::“
there had been to leave the pcople more abjeet and of Indiauns.
less abie to govern themselves than when we found
them. . . . .we have had too little experience, and are
too little acquainted with the natives, to be able to
deterruime without trial what means would be most
likely to facilitate this improvement. Various mea-

sures might be suggested. . . .. but no one appears to Indians
me so well calculated to insure success us that of 'h;‘;}:‘:‘g

eudeavouring to give them a higher opinion of them- to high
gelves, by placing more confidence in them, by em.- offices,
ploying them in important situations, and perhaps by
rendering them eligible to almost every office under
Government. It is not necessary at present to define

the exact limit to which their eligibility should be
carried, but there seems to be no reason why they
should be excluded from any office for which they are
qualified, without danger to the preservation of our

own ascendancy.

* * * *

We should look upon India, not as a temporary giimate
rossession, but as one which is to be maintained withdrawa
permanently, until the natives shall at some future co,:,’::'h
age have abandoned most of their superstitions and from
rrejudices, and become sufficiently enlightened, to Tndis
frame a regular government for themselves, and to
conduct and preserve it. Whenever such a time shall
arrive, it will probably be best for both countries
that the British control over India should be gradual-

Iy withdrawn. . . . .if we pursue steadily the proper
measures, we shall in time so far improve the cha-
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racter of our Indian subjects as to enable them to
govern and protect themselves,

88. SIR THOMAS MUNRO ON EMPLOYMENT
OF INDIANS IN PUBLIC SERVIOE, 1524.
(Minute, December 31, 1824.)

1t is strange to observe how many men of very
respectable talents have seriously recormmended the
abolition of native, and the substitution of European,
agency to the greatest possible extent, I am per-

Abolition of suaded that every advance made in such a plan

‘native' would not only render the character of the people
agency worse and worse!, but our Government more and
would . . . .
render more more 1nefficient. The preservation of our domi-
people nion in this country requires that all the higher
worse and

government Cffices, civil and military, should be filled with
inefficient. Furopeans; but all offices that can be filled with
natives without danger to our power might with ad-
vantage be left to them. e are arrogant enough
t> think that we can, with our limited numbers, do
the work of a nation. Had we ten times more, we
could only do it so much worse. We already occupy
every office of importance. Were we to descend to
those that are more humble, and are now filled by
natives, we should lower our character and not per-
‘b:i.tﬁvﬁ?'for form the duties so well. The natives possess, in as
-qi,,fe:go,- high & degree at least as Europeans, all those quali-
duties fications which are requisite for the discharge of the
inferior duties in which they are employed. They
are in general better accountants, more patient and
laborious, more intimately acquainted with the state
of the country and the manners and customs of the

1 Munro wrote to Canning on June 30, 1821, *‘Our
present system of government, by excluding all natives from
power, and trust, and emolument, 13 much more efficacious in
depressing than all our laws and school-books can do 1n
elevating, their character. . The 1mprovement of the
character of a people. and the keeping of them, at the same
time, 1n the lowest state of dependence on foreign rulers to
which they can be reduced by conquest, are matters quite
incompatible with each other.”
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irhabitants, and are altogether more efficient men of
business.
%* * * L

With what grace ean we talk of our paternal
Government if we exclude the natives from every
important office, and say, as we did till very lately,
that in s country containing 150,000,000 inhabitants,
ro man but a European shall be entrusted with so
much authority as to order the punishment of a single **Sentence
stroke of a rattan? Such an interference is to pass ?ifo:e&"d"
sentence of degradation on a whole people, for which whole
no benefit can ever compensate. There is no instance PEOP'®
in the world of any sentence having ever been pass-
ed upon any nation. The weak and mistaken
humaaity which is the motive of it, can never be
viewed by the natives as any just excuse for the dis-
grace inflicted on them by being pronounced to be
unworthy of trust in deciding on the petty offences
of their countrymen. We profess to seek their im-
provement, but propose means the most adverse to
success. The advocates of improvement do not scem
to have perceived the great springs on which it
depends: they propose to place no confidence in the
natives, to give them no authority, and to exclude
them from offize as much as possible; but they are
ardent in their zeal for enlightening them by the
general diffusion of knowledge.

No counsel more wild and absurd than this was Diffusion of
even engendered in the darkest ages; for what is, in '.‘:c‘;vg;‘:gfe’d
every age and every country, the great stimulus to by ezclusion
the pursuit of knowledge but the prospect of fume, g’&ag:‘buc
or wealth, or power? or what is even the use of great cannot
attainments if they are not to be devoted to their iBPIOTE
roblest purpose, the service of the community, by character.
employing those who possess them, according to their
respective qualifications, in the various duties of the
public administration of the country? How can we
expect that the Hindus will be eager in the pursuit
of science unless they have the same inducement
as~ in other countries?. .. .Our books alone will do

little ‘or nothing: dry, simple literature will never
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improve the character of a nation. To produce this
effect it must open the road to wealth, and honour,
and public employment. Without the prospect of
such reward, no attainments in science will ever raise
the character of the people.

39. SIR CHARLES METCALFE ON THE
TRAINING OF OIVIL SERVANTS
IN INDIA, 1828.
(Minute, December 28, 1828.)

In expressing my opinion that the (Fort
William) college (at Calcutta) ought to be abolish-
ed, us being mischievous with respect to the extra-
vagance which it encourages, and the consequent
state of debt and embarrassment which it causes
throughout the civil service, and as being unneces-
sary, and thereforc useless for that purpose of instruec-
tion which it is professedly designed to accomplish,
and consequently entailing a waste of the public
resources, it is incumbent on me to state what
arrangements I would propose to substitute with a
view to the beneficial reception and disposal of young
men of the civil service on their arrival in India.

The young men immediately after their arrival
should be subject to an examination, and those who
might be found qualified, by knowledge acquired in
Europe, or on their voyage to India, to enter on the
public service, should at once be appointed to some
employment, with the full allowance attached to it,
and sent off by dawk, or by some other conveyance,
according to the season, to join their respective
stations and commence their career of public duty.
Those not qualified should nevertheless be sent away
from Calcutta to quiet situations in the interior, to
be strictly under the orders of public officers of
approved character, who would take pleasure in
instructing and advising young men under their
charge, and would assign to them such employment
as would most speedily justify them for the public
service, and render them, in the meanwhile, not
entirely useless. During this period of tutelage they



INDIAN CONSTITUTIONAL DOCUMENTS 187

should receive allowances merely sufficient for their
subsistence, and inferior to those attached to uny
public office; when reported qualified for the public
service by competent examiners, they should be
appointed to offices, with the full allowances of
servants in employment. The period of service as
giving title to subsequent advancement in rank, sta-
tion, or emolument, should invariably date from the
period of qualification.

40. POSITION OF THE COURT
OF DIRECTORS!, 1829,
(Court of Directors to Board of Oontrol,
August 27, 1829.)

\When the Indian Government as constituted
(comprehending under that term the established | Govern.
authority in this country as well as in India) is to be ment of
characterised by a single word, it might with no checks’
impropriety be denominated a Government of checks.

Now whatever may be the advantage of checks, delay

will generally be in proportion to the number and
efficiency of the checks. .. .. In the ordinary course

of Indian administration much must always be left Consequent
tc the discretion of the local Governments and unless delay
upon questions of genersl policy and personal cases

it rarely occurs that instructions from hence can reach
India before the time for acting upon thera 1s gone

by. This is a necessary consequence of the great
distance between the two countries, the rapid suc-
cession of events in India which are seldom long
foreseen even by those who are on the spot, and the
importance of the ruling authorities there acting with
promptitude and decision and adapting their measures

on their own responsibility to the varying emergencies

of the hour. These circumstances unavoidably regu-

late but do not exclude the controlling authority of the
Court of Directors. Without defeating the intention

of Parliament they point out the best and indeed the
only mode in which these intentions can be partically

1 See C. H. Philips, The East India Company, 1784-18%,
pp. 265-266.
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fulfilled. Although, with the exception above adver-
ted to, a specific line of conduct cannot often be
prescribed to the Indian Governments, yet it seems
to indicate any other rather than a state of irrespon-
sibility chat the proceedings of those Governments
are reported with fidelity, examined with care, and
commented upon with freedom by the Home authori-
ties. Nor can the judgments passed by the Court
be deemed useless whilsi, though they have imme-
diate reference to past transactions, they serve ulti-
mately as rules for the future guidance of their
servants abroad.

4l. LORD WILLIAM BENTINCK ON THE

RELATIONS BETWEEN THE SUPREME AND

THE SUBORDINATE GOVERNMENTS, 1831.
(Minute, September 14, 1831.)

The members of the Committee, as well as my
two colleagues, Mr, Bayley and Sir C. Metcalfe,
concur in the opinion that the local details pressing
uron the time of the Supreme Government utterly
preclude its performance of the higher and more
important functions of its office. To this opinion I
entirely assent,

The same concurrence of opinion exists as to the
necessity of the Supreme Government being divested
of all local charge, and that its duties should be con-
fined to a general control of the subordinate presiden-
cies, and that a distinct and a fourth government
should be formed for the Upper Provinces.

Of the total inadequacy of a government station-
ed at Calcutta to control and superintend the adminis-
tration in the Western Provinces, I have frequently
had occasion to remark, and actual investigation has
emply confirmed the justness of the opinion.

Upon the degree of control which it would be
most salutary for the Supreme Government to exer-
cise over the other presidencies, there appears to be
ro great difference of opinion. Hitherto, this control
has been rather nominal than real. It has been con-
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fined to geueral measures of government, to political
negotiations, te the making of treaties, to the declara-
tion of war, to great financial arrangements, and
latterly, to the confirmation of all regulations.’

In the details of the administration of the sub-
ordinate presidencies the Supreme Government have
no interference. The only knowledge they have of
their proceedings is from the copies of their despatch-
es to the Court, and by the published orders of the
Government and of the Commander-in-Chief. The
Supreme¢ Government have, indeed, the power of
issuing orders, if they observe anythmng in these
communications deserving of strong disapprobation.
But it would be highly inexpedient to use the power
except in extreme cases, because the act being done,
n public revocation of it places the Subordinate Gov-
ernment in some degree of embarrassment and humi-
liation; and the measure being under reference to the
Court, the Supreme Government may be found in
the same objectionable position with respeet to its
own superiors; and from the public proclamation of
conflicting orders and sentiments much inconvenicnce
must unavoidably arise.

The subordinate Governments naturally enough yyuiueyg.
stickle for their own independence. They objected able claim of
strongly to their regulations being made subject to Soordinate
the sanction of the Supreme Government, though it ments for
seems difficult to understand how legislation, except d’g?;'“'
upon occasions of public danger, or some other press-
ing emergency, can be otherwise than benefited by
additional discussion and dehberation, by more en-
larged experience, and by a comparison with the
success of remedies applied to the same evils; and so
the Honourable Court in their wisdom have ruled.

But in all other proceedings of the administration,
what disadvantage could arise from a prompt and
immediate check upon any departure from uniformity
of system, upon a non-compliance with the orders of
the home authorities, an evasion of which is s0 en-
couraged and facilitated by the endless delay of
repeated references to so distant an authority, and
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sbove all, upon lavish expenditure? In the Military
Department instances daily occur of indulgences
granted in one army, to which the officers and soldiers
of the other, whether European or native, may bave
an equal right.
* * * * *
It might be assumed from the preceding remarks
thut I am in favour of a Supreme Government, as
recommended by the Committee and my colleagues,
whose duties should be exclusively those of general
control and superintendence. But my conecurrence
cnly goes to the expediency of a more effective con-
trol in the Supreme Government over the other presi-
dencies, and I consider this to be practicable, with-
cut the great change proposed of forming Bengal into
two presidencies, to which there are great local and
practical objections, and without incurring the great
expense that this larger scheme would entail;
although I entirely adopt the sentiments of Mr.
Bayley that for so great an object as a much improved
government of the immense empire, fhe additional
charge, even at the highest scale, is not worth a
moment’s consideration.

My first objection is to the separation of the
I’residency of Bengal into two separate Governments.
It is true that there is a broad line distinguishing the
Upper from the Lower Provinces; they are different
in climate, in character, and in their political ecir-
cumstances. They each ought to have within their
1each those authorities, revenue and judicial, upon
whom their rights and interests so materially depend.
But in other respects there is a great mutual con-
nexion between their general interests; one river per-
vades the whole territory from west to east; one port
receives all its produce; Calcutta is the great ex-
change upon which the commercial and pecuniary
transactions of the whole are carried on. For these,
and for many other reasons, it would be very incon-
venient to divide the control.

* * » * =

With respect then to the Bengal Presidency, all

the territories at present constifuting it should, in my



INDIAN CONSTITUTIONAL DOCUMENTS 191

opinion, be subject, as now, fo a Governor-General in pronogal for
Council ; but the seat of Government should be placed transferring
in the Upper Provinces, the scene of all its most m‘:‘n::_
important transactions, revenue, military, and politi- General to
cal. No spot presents so many advantages for direct Allahabad
control, and for ready intercourse with the most dis-

tant provinees, and for the despatch of all business,

as Alluhabad. I annex to this minute a map showing

its contiguity to our most important affairs. It is
immediately adjacent to Oude, to the Saugur and
Nerbudda territories, to Bundelcund; it has under its

€yes the revenue settlements of the Upper Provinces,

of such vast importance to the Government and to

the people, and which could no longer so shamefully
stagnate. Gwalior, Malwa, and Rajputana are all

brought within easy means of immediate superinten-

dence, and of personal communication if necessary.

A steamer from Allahabad would reach Agra or Delhi

on the Jumna, and any place equally distunt on the

Ganges, in four or five days. At Allahabad, also, the
Government may have the advantage of the advice of

the Commander-in-Chief in Council, as contemplated

by the Legislature, whose head-quarters for the future

always ocught to be, and I may venture to predict

always will be, in the Upper Provinces.

But to relieve the Supreme Government of the
load of details which has hitherto so unworthily Proposal for
occupied its time, it is necessary that a subordinate :a::i:fi."‘.
authority, similar to that of Vice-President in Coun- Lower Pro-
cil, should, under the orders of the Governor-General "12¢*
in Council, reside at the Presidency, superintending
the revenue and judicial administration of the Lower
Provinces, and of all our territories to the eastward,
and condueting all the business at Calcutta. Having
row veen absent from Calcutta since October, and
having reserved to myself a complete cognisance and
control over the whole affairs of the Presidency, very
much similar to what should be execuated by the
Governor-General in Council if placed at Allahabad,
1 am, from this actual experiment, inclined to think
that the Supreme Government would be enabled to
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devote sufficient attention to the .general affairs of
the ernpire without renouncing the direct manage-
ment of the Bengal Presidency.

Nor would it seem desirable that a minute inter-
ference with the administration of the Subordinate
Governments should take place; the interference
should he rather of check, of a preventive and re-
straining, than of an active and meddling character.
The Supreme Government should come in aid, and
not in supersession of the home authority. It should
supply that defect and weakness in the home direc-
tion arising from distance, from the delay in the issue
of its orders, and from the imiperfect knowledge it
must possess of the circumstances and true bearings
of very many questions. Its business would be to
preserve the system as already approved from inno-
vation, to prevent all new expenditure, to prohibit
all changes in the various details connected with the
military establishment, which are for ever occurring
io spite of the Court’s orders, and especially so to
superintend the genecral distribution of the troops of
all the presidencies, as to make the whole aet in
unison for the general defence. But it is impossible
for the Supreme Government to perform even the
least part of these duties without knowing beforehand
the intentions of the other Governments; and for its
sccomplishment it would be necessary to require that
all reports of their proceedings, as is the case with all
subordinate authorities, should be made direct, and
in the first instance, to the Supreme Government,
copies being sent for the information of the Honour-
able Court.

With respect to the constitution of the Supreme
Government, it might be either lefi as it is, or with
reference to the whole of India being now subject to
British rule, and to the expediency therefore of its
being regulated by one uniform system of policy, it
might be thought preferable to compose it of the
Governor-General and one councillor from each of the
three presidencies. The knowledge and experience of
the whole would thus be combined for the general
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improvement. How much would the revenue settle-
ments of Bengal have been promoted, if by such
means the spirit of Sir Thomas Munro's superior
management could have been infused, and practically
brought to bear upon this branch of our administra-
tion ?

42. LORD WILLIAM BENTINOK ON THE
OIVIL SERVIOEL, 1831.
(Minute, November 10, 1831).

The Select Committee of 1832 condemned the system of
training the Company’s servants in India and described the
college at Fort William as ‘‘a source of more debt than
huowledge in the Civil Service.”” In a Minute dated Decem-
ber 27, 1828, Lord Wilhama Bentinck observed that ‘‘the
average expense of the education of each writer dunng the
last three years was 6,621 rupees or £660 per annum; to which
must be added a further charge (since most properly discon-
tinued) of 4,000 rupees, or £400, to each wuter for outfit ”
He added that even then ‘‘there are many who have been in
the college for one and two years without passing in any
language "]

While I am of cpinion that it would be difficult
to form any agency more efficient than that of the
Civil Service; and while I deem it necessary that its
intégrity as a body, and the secure prospect of honour
and reward, should be preserved to it; it is impos-
sible, at the same time, to avoid referring to some
of the disadvantages belonging to this, in common
with all ‘‘exclusive orders.”” In all will be found

ects of

the same disposition to view with satisfaction things the Clvil
as they are; the same indulgence towards the crrors Service

of members of the same community, and the want of
that exertion which rivalry and competition alone can
excite.” But besides these, there is in the mode of
recruiting the Civil Service by very young men, a
cause operating very much to diminish what might
otherwise be the greater usefulness of a European
agency. These young men come out at too early an
age to have acquired any practical experience in any
branch ‘of business, science, or knowledge; and
therefore, instead of bringing out, as newcomers, the
latest improvements of the European civilised world,

I-13A
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Defects of to be engrafted upon the existing stock, they them-
appointing  selves retrograde, and fall into the opinions and feel-
ey I the ings of an age gone by. I venture to think that it
Civil would be good policy to make furlough a compulsory
Service measurs. But this alone would not be sufficient to
correct this exclusiveness. To introduce a feeling and
council independent altogether of the service, and to
add to it the benefit of European experience, com-
bined with matured judgment and acknowledged
talents and learning, it would be most useful in my
judgment to associate with the judges of the Sudder
?:rlrl:::‘f" Courls one or more judges appointed by His Majesty,
ving defects for the purpose of better superintending and of
improving the administration of justice and of the
police. 1t is essentisl that this infusion of a different
agency should not be so extensive as to interfere with
the integrity of the service, and with its just and fair
prospects.
* * * * %*

The result of all my investigation into the system
¢t our administration has been a conviction that its
main defect consists in the absence of all official sub-
ordination, in the equality existing between all ranks,
and in the individuslity, if I may so say, of every
public functionary. The recommendation that I
would most strongly urge on the Honourable Court is,
that they would continue and persevere in the system
long since recommended to them by the Madras

Proposal for Government, upon the authority of Si_r Thomas
upitlog the Munro, of uniting the appointments of coilector and
‘éfﬁ::&’t magistrate, of destroying the independence of each
and Magis- cther of every officer employed in the same district,
trate of making the collector's a great office, consisting of
deputy collectors and joint magistrates and assis-
tants, subrodinate to one head, and acting upon the
same system. The public will then be saved from
the evils of a continually recurring interregnum, from
the succession of perfect strangers to all the concerns
of the distriet, and from the undue advantages which
all such occasions of the virtual suspension of
suthority give to a corrupt omlah!. This arrange-

1 Clerk.
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ment gives also to the Government an opportunity prerirq of
of providing a counterbalance to the inefficiency of a the proposal
chief, by aiding him with subordinates of superior
qualification, and by placing under the correction of

a strong superior the idle and the weak. It is in a

school of this kind that young men will best be train-

ed. A profound knowledge of jurisprudence, or the

high attainments which distinguish English lawyers

and judges, are not to be looked for; nor, however proper
desirable, are they indispensable; but what is neces- “:;{ﬂ‘il.l.l for
sary is that those both young and old, who have the i‘;!ic:u
decision of suits, whether for 10 or 1000 rupees, and

who are vested with the power of fine, imprisonment,

and corporal punishment, should have served their
apprenticeship; should be conversant with the man-

ners and business of the country: and that their

opinions should be formed upon the practice and

greater experience of their superiors in office.

43. JAMES MILL ON THE ANOMALIES OF
THE SUPREME COURT, 1832.

(Evidence before the Select Committee of 1832.)

[ The Supreme Court exercised criminal jurisdiction over
all inhabitants of the Presidency town, whether European or
Indian, and over al! Europeans wherever they might live. For
instance, a European living in the mufassil, if he brought
a suit against an Indian, would do so in the Supreme Court,
and an [ndian residing in the mufassil and having a complant
against a European living there might be compelled to brning
his suit to the Supreme Court. The unfairness and complexity
of this anomalous procedure led to many troubles.]

The anomaly of the case in India at present con-
gists in the extraordinary circumstances of there being Huropeans
8 class of people in the country, a class in reality of not subject
foreigners, not very considerable in point of numbers, :f':“m"
bu? remarkable in certain circumstances, and from suthority of
the power aftendant on those circumstances, who Government
are not subject to the legislative power of the Govern-
ment under which they live; who claim exemption
from its enactments, and for whom the Govermment
has no power of making laws. I allude to the Eng-

1 Bee Dharker, Zord Macaulay’s Legislative Minutes,
pp. 4764, 168-197.
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lishmen who are in India. Our habit of looking with
indifference upon things which we bave long seen the
same, prevents us from observing the extraordinary
nature of this case; by putting something of a parallel
case it may be more easily understood. If we were
to suppose that there were a class of foreigners in
this country, in England, to bind whom by laws the
King or Parliament had no power; foreigners spread-
ing themselves in all directions among the people of
the country, but exempt from the juriediction of our
tribunals, and claiming to own no obedience but to a
single court belonging to their own Sovereign, whom
they speak of and represent as far superior to ours;
further, if we were to suppose that this single court of
theirs was seated in the metropolis, so that English-
men could have no redress for any injury sustained
at the hands of these foreigners, except by coming
up to the metropolis to sue them in their own court;
that those foreigners, moreover, from their peculiar
circumstances, carry with them such power thut the
subjects of the King of England are in perpetual
dread of them, afraid of applying for redress against
anything they do; and if to the above supposition we
were to add that this same court of their sovereign,
not ours, placed in our metropolis, should exclusively
have power of administering justice to the whole of
the inhabitants of our metropolis; that the inhabi-
tants of our metropolis have no access to justice but
through this single court; while the Government
itself, King and Parliament, should have no power
of making any laws to bind the inhabitants of the
metropolis, but according to the pleasure of those
same foreign judges; this would be a parallel to the
case as it now stands in India, and seems to me to
require no words to prove its incompatibility with
good government. I can hardly anticipate contradic-
tion to the opinion of both the Supreme Government
and the judges of the Supreme Court, that there
cannot be good government in India till one uniform
system of law is made to include all the subjects of
that Governmend, this portion as well as every other.
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44. THE TRAINING OF OIVIL SERVANTS
AT HAILEYBURY, 1832.

(Evidence of John Sullivan' before the Select
Committee of 1832).

[ The Haileybury College was established in 1806 ‘for the
purpose of affording to civil servants instruction in those
branches of educat which were most hkely to be useful in
their official career in India’. Every student had to keep
four terms at the college, and the age limit was fixed at 22
years. The exclusiveness of the college and the narrowness of

its traimng provoked cnticism.2]

The collection of a number of young men of the
same age, and destined for the same scene, in the
same college, has always appeared to be to be a
capital mistake in the existing plan of education. It
deprives young men of the opportunity of forming a
general acquaintance with the men who are hereafter
to figure upon the public stage in this country. To
rivet the affections of those who go early in life to
India to persons and things in England should always,
1 imagine, be a main object of their education. To
have belonged to one of the national universities is
itself considered an honour; and to have participated
in the honours and rewards which emantate from
these establishments is a privilege which is always
highly valued. The academical honours of Hailey-
bury are not, I imagine, much valued. The young
men who go there from school are by the rules of the
college cut off from all society except what is to be
found within the walls of the college until they em-
bark for India; they are in consequence almost
strangers in India, and upon their arrival in India
they again associate almost exclusively with those who
were their fellow-collegians at Haileybury.

A set of young men educated at the different
rational universities would meet in India for the first
time under more favourable auspices; there would be
among them a greater variety of ideas, more incen-

tives to emulation and, what is of higher consequence,

1 Of the Madras Civil Bervice.
2 S:e A. K. Ghosal, Cirdl Service in I'ndia, Chapter VII,
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more effectual checks upon extravagance and miscon-
duct, because the discipline of the regular univer-
sities is, and from their composition always must be,
more perfect than at Haileybury. The association of
the younger undergraduates at Oxford and Cambridge
with their seniors, and with the various classes which
compose their societies, cannot but operate more
beneficially upon the minds of juniors. At Hailey-
bury all are young, younger most of them than the
junior undergraduates at the universities. Mischief
is the consequence of this congregation of youths, for
it seems to be pretty generally admitted that at no
public seminary in England is discipline so complete-
1y relaxed as at the East India College.

There seems to be almost a natural association
in the minds of the Englishmen between India and
wealth. This notion is naturally fostered at Hailey-
bury; habits of extragavance are in consequence con-
tracted there which cling to the young men through-
out their Indian career, to their own detriment and
that of the Government whose servants they are.

45. OHARTER AOT OF 1833.
(3 and 4 Will. IV, c. 85).

[As early as 1829, the question of the remewal of the
Company’s Charter had been broached in Parliament, and in
1830 Select Committees of both Houses were appointed to
investigate ‘‘the affairs of the Company and the trade between
Great Britain and China.” This investigation was interrupted
by the dissolution of Parliament and the change of Ministry.
After further interruptions the Committee was constituted for
the fourth time in January, 1832. “Two great questions had
t> be determined, namely, the continuance or cessation of the
Company’s exclusive privilege of trade with China, and of the
Company’s administration of British India.” As early as
1825, the Directors had recognized the certainty of the loss of
Company’s exclusive trade with China.l In 1830 Charles
Grant, President of the Board of Control in Lord Grey's.
Ministry, informed the Directors that the ‘‘China monopoly
was to cease.”” The Cabinet decided to leave the administra-
tion of India to the Company—‘‘a decision so much the more
quickly and easily reached because thereby the East India

1 Bee N. C. Binha, Studies in Indo-British Economy
Fuwred Years Ago, Chapter I.
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patronage was left with the Directors and a potential cause of
troublesome debate in Parhament perhaps avoided.” The
Company did not resist the proposals of the Government : 1t
was a ‘‘species of slow suicide.” Grant introduced the Buill
into Pariiament 1in June, 1833; soon afterwards he fell 1ll, and
Macaulay, then Secretary to the Board of Control, took over
the proceedings. Parliament showed little interest 1n the Bill
The attendance in the House of Commons rarely exceeded 150
members, and clause after clause was passed without adequate
discussion.!]
An Act for effecting an arrangement with the
East India Company, and for the better government
of His Majesty's Indian territories, till the 30th day
of April, 1854,
* x L] | ]
8. Provided always, and be it enacted, that from
and after the said 22nd day of April, 1834, the exclu-
sive right of trading with the Dominions of the
Emperor of China, and of trading in tea, continued
to the suid Company by the said Act of the 53rd year
of King George the Third, shall cease. s::" ve?;f
4. And be it enacted, that the said Company monopoly of
shall, with all convenient speed after the said 22nd China Trade

. . . d trade
day of April, 1834, close their commercial business. :: tea

* * * *

19. And be it enacted, that it shall and may be
lawful for His Majesty by any Letters Patent or by
any Commission or Commissions to be isxsued under ging may
the great seul of Great Britain from time fo time to appoint

. . . . Cemmis-
nominate, constitute, and appoint, during pleasure, gioners for
such persons as His Majesty shall think fit to be, and the affairs
who shall accordingly be and be styled Commissioners of India.
for the affairs of India; and every Enactment, Provi-
sion, Matter, and Thing relating to the Commissioners
for the affairs of India in any other Act or Acts con-
tained, so far as the same are in force and not re-
pealed by or repugnant to this Act, shall be deemed
and taken to be applicable to the Commissioners to
be nominated as aforesaid.

20. And be it enacted, that the Lord President
of the Council, the Lord Privy Seal, the First Lord

1 Bee C. H. Philips, The FKast India Company,
pp. 287-204.




Ex.officio
Commis-
sioners

Commis-
sioners to
formas
Board

President
of the
Board

200 INDIAN CONSTITUTIONAL DOCUMENTS

of the Treasury, the Principal Secretaries of State,
the Chancellor of the Exchequer for the time being
shall, by virtue of their respective offices, be and they
are hereby declared to be Commissioners for the
Affairs of India, in conjunction with the persons to
be nominated in any such Commission as aforesaid,
«nd they shall have the same Powers respectively as
it they had been expressly nominated in such Com-
mission, in the Order in which they are herein men-
tioned, next after the Commissioner first named
therein.

21. And be it enacted, that any Two or more
of the said Commissioners shall and may form a
Board for executing the several Powers which, by
this Act, or by any other Act or Acts, are or shall
be given to or vested in the Commissioners for the
Affairs of India; and that the Commissioner first
named in any such Letters Patent or Commission,
for the Time being, shall be the President of tbe
said Board; and that when any Board shall be form-
ed in the Absence of the President, the Commissionier
next in order of nomination in this Act or in the said
Commission, of those who shall be present, shall for

_that Turn preside at the said Board.

President
to have
casting vote

Board to
control all
acts con.
cerning
India

22, And be it enacted, that if the Commissioners
present at any Board shall be equally divided in
Opinion with respect to any matter by them discussed,
then and on every such occasion the President, or in
his Absence the Commissioner acting as such, shall
have Two Voices or the casting vote.

* * * *

25. And be it enacted, that the said Board shall

have and be invested with full Power and Authority

-to superintend, direct, and control all Acts, Opera-

tions, and Concerns of the said Company which in
anywise relate to or concern the Government or
Revenues of the said Territories, or the Property
hereby vested in the said Company in Trust as afore-
said, and all Grants of Salaries, Gratuities, and
Allowances, and all other Payments and Charges
whatever, out of or upon the said Revenues and
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Property respectively, except as hereinafter is
mentioned,
* * * *

85. And be it enacted, that the said Court of
Directors shall from Time to Time appoint a Secret
. . . - i Seeret
Commiltee, to consist of any Number not exceeding Committee
Three of the said Directors, for the particular purposes
in this Act specified; which said Directors so appoint-
ed shall, before they or any of them shall act in the
Execution of the Powers and Trusts hereby reposed
in them, take an Qath of the Tenor following; (that Oath to be
is to say), “'I (A.B.) do swear, That T will, according taken by
to the best of my Skill and Judgment, faithfully Jiembers of
execute the several Trusts and Powers reposed in me Committee
as a Member of the Secret Committee appointed by
the Court of Directors of the India Company; I will
not disclose or make known any of the secret orders,
Instructions, Dispatches, Official Letters or Commu-
nications which shall be sent or given to me by the
(ommissioners for the Affairs of India, save only to
the other Members of-the said Secret Committee, or
to the person or Persons who shall be duly nominated
and employed in transcribing or preparing the same
respectively, unless I shall be authorized by the said
Commissioners to disclose and make known the
same. So help me God.”. .. ...

36. Provided also, and be it enacted, that if the
said Board shall be of opinion that the Subject-Matter
of any of their Deliberations concerning the levying
War or making Peace, or treating or negotiating with
any of the Native Princes or States in India, or with
any other Princes or States, or touching the Policy to
be observed with respect to such Princes or States,
intended to be communicated in Orders, Dispatches, Procedure
Official Letters or Communications, to any of the :?I:peted
Governments or Presidencies in India, or to any by the
Officers or Servants of the said Company shall he of a f::;?nf:'
nature to require Secrecy, it shall and may be lawful secret com-
for the said Board to send their Orders, Dispatches, 3:::‘::
Official Letters or Communications, to the Secret India

Committee of the said Court of Directors to be
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appointed as is by this Act directed, who shall there-
upon, without disclosing the same, transmit the same
according to the Tenor thereof, or pursuant to the
Directions of the said Board, to the respective
Governments and Presidencies, Officers and Servants;
and that the said Governments and Presidencies,
Officers and Servants shall be bound to pay a faithful
Obedience thereto, in like Manner as if such Orders,
Dispatches, Official Letters or Communications had
been sent to them by the said Court of Directors.
% * * *

88. And be it enacted, that the Territories now
subject to the Government of the Presidency of Fort
William in Bengal shall be divided into Two distinct
Presidencies, one of such DPresidencies, in which
shall be included Fort William aforesaid, to be styled
the Presidency of Fort William in Bengal, and the
other of such Presidencies to be styled the Presidency
of Agra;! and that it shall be lawful for the said
Court of Directors, under the control by this Act
provided, and they are hereby required, to declare and
appoint what Part or Parts of any of the Territories
under the Government of the said Company shall
from Time to Time be subject to the Government of
each of the several Presidencies now subsisting or to
be established as aforesaid, and from Time to Time,

- as Occasion may require, to revoke and alter, in the

Governor-
General of
'ndia

whole or in part, such Appointment, and such new
Distribution of the same as shall be deemed
¢xpedient.

89. And be it enacted, that the Superinten-
dence, Direction, and Control of the whole Civil and
Military Government of all the said Territories and
Revenues in India shall be and is hereby vested in a
Governor-General and Counsellors, to be styled ‘‘The
Governor-General of India in Council.’’2

1 The arrangement proposed here was postponed by an
Act of 1835, which provided for the appointment of a
Lieutenant-Governor of the North-West Provinces.

2 B8ee Bisheshwar Prasad, ThAe Origins of Provincial
Autonomy, Chapter I.
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40. And be it enacted, that there shall be Four
Ordinary Members of the said Council, Three of
whom shall from Time to Time be appointed by the
said Court of Directors from amongst such Persons as
shall be or shall have been Servants of the said Com- Ordinary
pany; and each of the said Three Ordinary Members Members
of Council shall at the Time of his appointment have © ouncit
been in the service of the said Company for at least
Ten Years; and if he shall be in the Military Service
of the suid Company, he shali not during his Conti-
nuance in Office as a Member of (ouncil hold any
Military Command, or be employed in actual Military
Duties; and that the Fourth Ordinary Member of
Council shail from Time to Time be appointed from
amongst Persons who shall not be Servants of the I&i‘::nber
said Company by the said Court of Directors, subject
to the Approbation of His Majesty, to be signified in
Writing by his Royal Sign Manual, countersigned by
the President of the said Board; provided that such
last mentioned Member of Council shall not be en-
titled to sit or vote in the said Council except at
Meetings thereof for making Laws and Regulations;
and it shall be lawful for the said Court of Directors
tc appoint the Commander-in-Chief of the Company’s
Forces in India, and if there shall be no such Com-
mander-in-Chief, or the Offices of such Commander- f‘rﬁ:‘;”
in-Chief and of Governor-General of India shull be Member
vested in the same Person, then the Commander-in-
Chief of the Forces on the Bengnl Establishment to
be an Extraordinary Member of the said Council, and
such Extraordinary Member of Council shall have
Rank and Precedence at the Council Board next after
the Governor-General.

41. And be it enacted, that the DPerson who
shall be Governor-General of the Presidency of Fort
William in Bengal on the Twenty-second Day of
April one thousand eight hundred and thirty-four
shall be the First Governor-General of India under
this Act, and such Persons as shall be Members of
Council of the same Presidency on that Day shall be
respectively Members of the Council constituted by
this Act.
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42. And be it enacted, that all vacdncies
happening in the office of Goverror-General of India
shall from Time to Time be filled up by the said
Court of Directors, subject to the Approbation of
His Majesty, to be signified in writing by his Royal
Sign Manual, countersigned by the President of the
said Board.

43. And be it enacted, that the said Governor-
General in Council shall have Power to make Laws
and Regulations for repealing, amending, or altering
uny Laws or Regulations whatever now in force or
hereafter to be in force in the said Territories or any
Part thereof, and to make Laws and Regulations for
all Persons, whether British or Native, Foreigners or
cthers, and for all Courts of Justice, whether estab-
lished by His Majestry’s Charters or otherwise, and
the Jurisdictions thereof, and for all Places ard
Things whatsoever within and throughout the whole
and every Part of the said Territories, and for all Serv-
wants of the said Company within the Dominions of
Princes and States in alliance with the said Company;
save and except that the said Governor-General in
Council shall not have the power of muking any Laws
or Regulations which shall in any way repeal, vary,
suspeud, or affect any of the Provisions of this Act,
or any of the Provisions of the Acts for punishing
Mutiny and Desertion of Officers and Soldiers, whe-
ther in the Service of His Majesty or the said Com-
pany, or any Provisions of any Act hereafter to be
passed in any wise affecting the said Company or the
said Territories or the Inhabitants thereof, or any
Laws or Regulations which shall in any way affect
any Prerogative of the Crown, or the Authority of
Parliament, or the constitution or Rights of the said
Company, or any Part of the unwritten Laws or
constitution of the United Kingdom of Great Britain
and Ireland whereon may depend in any Degree the
Allegiance of any Person to the Crown of the United
Kingdom, or the Sovereignty or Dominign of the said
Crown over any Part of the said Territories.

44. Provided always, and be it enacted, that in
case the said Court of Directors, under such Control
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as by this Act is provided, shall signify to the said poyer of
Governor-General in Council their Disallowance of Court of
any Laws or Regulations by the suid Governor- Directors to
General in Council made, then and in every such laws made
Case, upon Receipt by the said Governor-Genersl in Covernor
Council of Notice of such Disallowance, the said General
Governor-General in Council shall forthwith repeal all ™ Council

Laws and Regulations so disallowed.

45. Provided also, and be it enacted, that all Lawa made

Laws and Regulations made as aforesaid, so long as ‘é’
. overnor-

they shall remain unrepculed, shall be of the sume General
¥orce and Effect within and throughout the said 2 E:::ﬁ"
Territories as any Act of Parliament would or ought same force
tc be within the same territories, and shall be taken ;‘::l:::n::t
rotice of by all Courts of Justice whatsoever withiny oo 40
the same Yerritories, in the same Manuer as any by
Public Act of Parliament would and ought to be g:;:;:f"
taken notice of; and it shall not be necessary to in Council
register or publish in any Court of Justice any Laws m"h.
or Regulations made by the said Governor-General in registered

by sny
Couneil. Court.

46. Provided also, and be it cnacted, that it
ghall not be lawful for the said Governor-General in
Council, without the previous Sanction of the said
Court of Directors, to mnke.uny Law or Regulution g 00 ione
whereby Power shall be given to any Courts of on law-
Justice, other than the Courts of Justice established :;"::;’%‘
by His Majesty’s Charters, to sentence to the Punish- Governor-
ment of Death any of His Majestv's natural-boin g‘g:{“:cu
Bubjects born in Europe, or the Children of such
Subjects, or which shall abolish any of the Courts of

Justice established by His Majesty’s Charters.

47. And be it enacted, that the said Court of
Directors shall forthwitt submit, for the Approba- i‘;‘:t'd’nx
tion of the said Board, such Rules as they shall deern procedure
expedient for the Procedure of the Governor-General :‘.fovemoru
in Council in the Discharge and Exercise of all Geperal
Powers, Functions, and Duties imposed on or vested '" Councii
in him by virtue of this Act, or to be imposed or
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vested in him by any other Act or Acts; which Rules
shall prescribe the Modes of Promulgation of any
Laws or Regulations to be made by the said Gover-
nor-General in Council, and of the Authentication of
all Acts and Proceedings whatsoever of the said
Governor-General in Council; and such Rules, when
approved by the said Board of Commissioners, shall
be of the same Force as if they had been inserted
io this Act: Provided always, that such Rules shall
be laid before both Houses of Parliament in the
Session next after the Approval thereof.

48. Provided always, and be it enacted, that
all Laws and Regulations shall be made at some
Meeting of the Council at which the said Governor-
General and at least Three of the Ordinary Members
of Council shall be assembled, and that all other
Functions of the said Governor-General in Council
may be exercised by the said Governor-General and
One or more Ordinary Member or Members of Coun-
cil, and that in every Case of Difference of Opinion
at Meetings of the said Council where there shall be
an Equality of Voices the said Governor-General shall
Live Two Votes or the casling Vote.

49. Provided always, and be it enacted, that
when and so often as any Measure shall be proposed
before the said Governor-General in Council, whereby
the safely, Tranquillity or Interests of the British
Possessicns in India, or any Part thereof, are or may
be, in the Judgment of the said Governor-General,
essentially affected and the said Governor-General
shall be of opinion either that the Measure so pro-
posed ought to be adopted or carried into execution,
or that the same ought to be suspended or wholly
rejected, and the Majority in Council then present
shall differ in and dissent from such Opinion, the
said Governor-General and Members of Council are
hereby directed forthwith mutually to exchange with
and communicate to each other in writing under their
respective Hands, to be recorded at large on their
Secret Consultations, the Grounds and Reasons of
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{heir respective Opinions; and if after considering the Governor-
same the said Governor-General and the Majority in General’s
Council shall still differ in Opinion, it shall be lawful Sverride
for the said Governor-General, of his own Authority Council
and on his own Responsibility, to suspend or reject

the Measure so proposed in part or in whole, or to

adopt and carry any Measure so proposed into Execu-

tion, as the said Governor-General shall think fit and

expedient.

50. And be it enacted, that the said Council
shall from Time to Time assemble at such Place or on"P:::l‘:"
Places as shall be appointed by the said Governor- dencies to
General in Council within the said Territories, and :f.:"';.:;‘“’
that as often as the said Council shall assemble with- Members
in any of the Presidencies of Fort St. George, of Coaneil
Bombay, or Agra, the Governor of such Presidercy

shall act as an Extraordinary Member of Council.

51. Provided always, and be it enacted, that
nothing herein contained shall extend to uffect in any pigp¢ of
way the Right of Parliament to make Laws for the Parliament
suid Territories and for all the Inhabitants thereof ; Feserved
and it is expressly declared that a full, complete, and
constantly existing Right and Power is intended to be
reserved to Parliament to control, supersede, or pre-
vent all Proceedings and Acts whatsoever of the suid
Governor-General in Council, and to repeal and alter
at any Time any Law or Regulation whatsoever made
by the said Governor-General in Council, and in all
respects to legislate for the said Territories and all the
inhabitants thereof in as full and ample a Manner as
if this Act had not been passed: and the better to
enable Parliament to exercise at all Times such Right
and Power, ull Laws and Regulations made by the
said Governor-General in Council shall'be transmitted
to England, and laid before both Houses of Parlia-
ment, in the same Manner as is now by Law Provided
concerning the Rules and Regulations made by the
several Governments in India.

52. And be it enacted, that all Enactments, Pro-
visions, Matters, and Things relating to the Governor-
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General of Fori William in Bengal in Council, and
the Governor-General of Fort William in Bengal
alone, respectively, in any other Act or Acts contain-
ed, so far as the same sre now in force, and not
repealed by or repugnant to the Provisions of this
Act, shall continue and be in force and be applicable
to the Governor-Gensral of India in Council, and to
the Goyernor-General of India alone, respectively.
* * * * *

56, And be it enacted, that the Executive
Government of each of the several Presidencies of
Fort William in Bengal, Fort Saint George, Bombay,
and Agra shall be administered by a Governor and
Three Councillors, to be styled ‘‘The Governor in
Couneil of the said Presidencies of Fort William in
Bongal, Fort Saint George, Bombay, and Agra,
respectively;’’ and the said Governor and Councillors
respectively of each such Presidency shall have the
same Rights and Voices in their Assemblies, and shall
observe the same Order and Course in their Proceed-
ings, as the Governors in Council of the Presidencies
of Fort Samt George and Bombay now have end
observe, and that the Governor-General of India for
the Time being shall be Governor of the Presidency
of Fort William in Bengal.?

1 The following remarks of Sir George Campbell
(Memoirs of My Indian Career, Vol. I, pp. 228-229) may be
noted :

““While the Governor-General in Coancil was the Governor-
General of Bengal, and the Central Government resident in
Caleutta directly admimstered the Bengal terrtories, those
territories had the attention of a strong Government in theory
at least; they were recogmsed as a most important charge
both of the Governor-General himself and of the Members of
his Counail.

..... But when in 1834 the Governor-General and his
Council became Governor-General of India in Council, and the
Governor-General became Governor of Bengal without a Coun-
cil, a great change 1n Bengal administration took place. Lord
William Bentinck probably never lost his interest in Bengal,
but in Lord Auckland’s time more distant politics wholly
engaged the attention of the Government of India. In the
days of his successors new kingdoms came rapidly under
British sway and engaged more immediate attention. The
Governors-Genzral were constantly absent in the Uppet Pro-
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57. Provided always, and be it enacted, that it gpecial
shall and may be lawful for the said Court of Direc- provision
ters, under such Control as is by this Act provided, :;:,‘::e“
to revoke and suspend, so often and for such Periods
as the said Court shall in that behalf direet, the
Appointment of Councils in all or any of the =aid
Presidencies, or to reduce the Number of Councillors
in all or any of the said Councils, and during such
Time as a Council shall not be appointed in any such
Presidency the Executive Government thercof shall
be administered by a Governor alone.

58. And be it enacted, that the several Persons
who on the said Twenty-Second Day of April, One
thousand eight hundred and thirty-four shall be Gov-
ernors of the respective Presidencies of Fort Saint
George and Bombay, shall be the first Governors of AX;P?"‘"
the said Presidencies respectively under this Act; and ?)’nl:ld‘:“y
that the Office of Governor of the said Presidency of Governors
Agra, and all vacancies happening in the Offices of
the Governors of the said Presidencies respectively,
shall be filled up by the said Court of Directors, sub-
ject to the Approbation of ITis Majesty, to be signified
under his Royal Sign Manual, countersigned by the
said President of the said Board of Commissioners.

59. And be it enacted, that in the Presidencics Powers of
ju which the Appointment of a Council shall be sus- g:;':f::t?
pended under the Provision hercin before contained,
and during such Time as Councils shall not be
appointed therein respectively, the (iovernors appoint-

vinces for years together, and the guvernment of Bengal was
generally entrusted to the Semior Member of Council, some-
times an cxperienced civil admimstrator, sometimes a military
officer entirely without such experience; but always in an
uncertain and casual and temporary sort of way. The Gover-
uor-General sometimes took charge, and a strong man made
a strong will felt: but 1t was totally impossible that he could
master or attend to the details of an administration very
widely different from those with which he was brought more
immediately in contact. Under this system the real admims-
tration in details was very much left to two important bodies
—the Sudder Court superintended judicial affairs, and the
Board of Revenue obtained a much larger authority in revenue
matters than in other parts of India.”

I—14A
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ed under this Act, and in the Presidencies in which
Councils shall from Time to Time be appointed the
gaid Governors in their respective Councils, shall have
all the Rights, Powers, Duties, Functions, and
Immunities whatsoever, not mn anywise repugnant to
this Act, which the Governors of Fort Saint George
and Bombay in their respective Councils now have
within their respective Presidencies; and that the
Governors and Members of Council of Presidencies
appointed by or under this Act shall severally have
all the Rights, Powers, and Immunities respectively,
not in any wise repugnant to this Aet, which the
Governors and Members of Council of the Presiden-
cies of Fort Saint George and Bombay respectively
now have in their respective Presidencies; provided
that no Governor or Governor in Council shall have
the Power of Making or suspending any Regulations
or Laws in any case whatever, unless in cases of
urgent Necessity (the Burthen of the Proof whereof
shall be on such Governor or Governor in Couneil)
and then only until the Decision of the Governor-
General of India in Council shall be signified there-
on; and provided also, that no Governor or Governor
in Council shall have the power of creating any new
Office, or granting any salsry, Gratuity, or Allow-
ance, without the previous Sanction of the Governor-
General of India in Council.

60. Provided always, and be it enacted, that
when and so often as the said Court of Directors shall
neglect for the Space of Two Calendar Months, to be
computed from the Day whereon the Notification of
the Vacancy of any office or Employment in India in
the Appointment of the said Court shall have been
received by the said Court, to supply such Vacanecy,
then and in every such Case it shall be lawful for His
Majesty to appoint, by Writing under his Sign
manual, such Person as His Majesty shall think
proper to supply such Vacancy; and that every
Person so appointed shall have the same Powers,
Privileges, and Authorities as if he or they had been
appointed by the said Court. and shall not be sub-



INDIAN CONSTITUTIONAL DOCUMENTS 211

ject to Removal or Dismissal without the Approba-
tion and Consent of His Majesty.

61. And be it enacted, that it shall be Jawful
for the said Court of Directors to appoint any person
or Persons Provisionally to succeed to any of the r;m;’:"‘
Offices aforesaid, for supplying any Vacancy or ments
Vacancies therein, when the same shall happen by
the Death or Resignation of the Person or Persons
holding the same office or offices respectively, or on
his or their Departure from India with Intent to
return to Europe, or on any Event or Contingency
expressed in any such provisional Appointment or
Appointments to the same respectively, and such
Appointments again to revoke, provided that cvery
provisional Appointment to the several offices of
Governor-General of India, Governor of a Presidency,
and the Member of Council of India, by this \ct
directed to be appointed from amongst Persons who
shall not be servants of the said Company, <hall be
subject to the Approbation of Iis Majesty, to be
signified as aforesaid, hut that no Person so appoint-
ed to succeed provisionally to any of the said Offices
shall be entitled to any Authority, Salary or Emolu-
ment appertaining thereto until he shall he in the
actual Possession of such Office,

62. And be it enacted, that if any vaeancy
shall happen in the office of Governor-General of
Tndia when no provisional or other successor shall he Acting
. Governore
upon the spot to supply such vacancy, then and in General
every such case the ordinary Member of Council next
in rank to the said Governor-General shall hold and
execute the said office of Governor-General of India
and Governor of the Presidency of Fort William in
Bengal until a successor shall arrive, or until some
other person on the spot shall be duly appointed
thereto; and that every such acting Governor-
General shall, during the time of his continuing to
act as such, have and exercise all the rights and
powers of Governor-General of India, and shall be
entitled to receive the Emoluments and advantages
appertaining to the office by him supplied, such
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acting Governor-General foregoing his salary and
allowance of a member of Council for the same
period.

63. And be it enacted, that if any vacancy shall
bappen in the office of Governor of Fort Saint George,
Bombay, or Agra, when no provisional or other suc-
cessor shall be upon the spot to supply such vacancy,
then and in every such case, if there shall be a
Council in the Presidency in which such vacancy shall
bhappen, the member of such Council, who shall be
next in rank to the Governor, other than the Com-
mander-in-Chief or officer commanding the forces of
such Presidency, and if there shall be no Couneil,
then the Secretary of Government of the said Presi-
dency who shall be senior in the said Office of Secre-
tary, shall hold and execute the said Office of Gov-
ernor until a suecessor shall arrive, or until some
other person on the spot shall be duly appointed
thereto; and that every such acting Governor shall,
during the time of his continuing to act as such,
receive and be entitled to the Emoluments and ad-
vantages appertaining to the office by him supplied,
such acting Governor foregoing all salaries and allow-
ances by him held and enjoyed at the time of his
being called o supply such office.

64. And be it enacted, that if any vacancy shall
happen in the office of an ordinary member of Coun-
cil of Indin when no person provisionally or other-
wise appointed to succeed thereto shall be then
present on the spot, then and on every such occasion
such vacancy shall be supplied by the appointment
of the Governor-General in Council; and if any
vacancy shall happen in the Office of a Member of
Council of any Presidency when no person provision-
ally or otherwise appointed to succeed thereto shall
be then present on the Spot, then and on every
such occasion such Vacancy shall be supplied by the
appointment of the Governor in Council of the Presi-
dency in which such vacancy shall happen. and until
8 Buccessor sliall aTrive the Person so nominated
shall execute the office by him supplied, and shall
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have all the powers thereof, and shall have and be
entitled to the salary and other Emoluments and
Advantages appertaining to the said Office during his
continuance therein, every such temporary Member of
Council foregoing all Salaries and Allowances by him
held and enjoyed at the time of his being appointed
to such office. provided always, that no person shall
be appointed a temporary Member of Council who
might not have been appointed by the said Court of
Directors to fill the vacancy supplied by such tem-
Torary appointment,

65. And be it further enacted, that the said

Governor-General in Council shall have and be in-
vested by virtue of this Act with full Power and g:‘:g:lc:f
Authority to superintend and control the Governors General
and Governors in Council of Fort William in Bengal, 1‘;3“""
Fort Saint George, Bombay, and Agra, in all Points Presidency
zelating to the Civil or Military Administration of the ?"‘""’"‘

. . . . . n Council
said Presidencies respectively, and the said Governors
and Governors in Council shall be hound to ohey such
orders and Instructions of the said Governor-General
in Council in all Cases whatsoever,

66. And be it enacted, that it shall and may be
lawful for the Governors or Governors in Council of Rignt of
Fort William in Bengal, Fort Saint George, Bombay, Presidency

. . Governors

and Agra respectively, to propose to the said Gover- o guggest
nor-General in Couneil Drafts or Projects of any Laws draft laws to
or Regulations which the said Governors or Governors g:::;:f i
in Council respectively may think expedient, togethér in Council
with their Reasons for proposing the same; and the
said Governor-General in Council is hereby required to
take the same and such Reasons into consideration,
and to communicate the Resolutions of the said
Governor-General in Council thereon, to the Governor
or Governor in Council by whom the same shall have
been proposed.

67. And be it enacted, that when the said
Governor-General shall visit any of the Presidencies of
Yort Saint George, Bombay or .Agra, the Powers of
the Governors of those Presidencies respectively shall
not by reason of such visit be suspended.
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68. And be it enacted, that the said Governors
end Governors in Council of the said Presidencies of
Fort William in Bengal, Fort Saint George, Bombay,
and Agra respectively shall and they are hereby
respectively required regularly to transmit to the
said Governor-General in Council true and exact
copies of all such Orders and Acts of their respective
Governments, and also Advice and Intelligence of all
Transactions and Matters which shall have come to
their Knowledge, and which they shall deem material
to be communicated to the said Governor-General in
Council as aforesaid, or ns the said Governor-Geueral
in Council shall from Time to Time require.

69. And be it enacted, that it shall be lawful for
the said Governor-General in Council, as often as the
Exigencies of the Public Service may appear to him to
1equire, to appoint such one of the Ordinary Members
of the snid Council of India as he may think fit to be
Deputy Governor of the said Presidency of Fort
VWilliam in Bengal, and such Deputy Governor shall
be invested with all the Powers and perform all the
Duties of the said Governor of the Presidency of Fort
William in Bengal, but shall receive no additional
Salary by reason of such Appointment.

70. And be it enacted, that whenever the said
Governor-General in Council shall declare that it is
expedient that the said Governor-General should visit
any Part of India unaccompanied by any member or
members of the Council of India, it shall be lawful for
the said Governor-General in Council, previously to
the Departure of the said Governor-General, to nomi-
nate some Member of the Council of India to be
President of the Couneil, in whom during the Absence
of the said Governor-General from the said Presidency
of Fort William in Bengal, the Powers of the said
Governor-General in Assemblies of the said Council
chall be reposed ; and it shall be lawful in every such
Case for the said Governor-General in Counecil, by =
Law or Regulation for that Purpose to be made, to
authorize the Governor-Genera! alone to exercise all
or any of the Powers which might be exercised by the
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said Governor-General in Council except the Power of
making Laws or Regulations: provided always, that
during the Absence of the Governor-General no Law
or Regulation shall be made by the said President
and Council without the Assent in Writing of the said
Governor-Generai.
* * * *

74.  And be it enacted, that it shall be lawful for gingts
His Majesty, by any Writing under His Sign Manual, dp?‘"il' to
countersigned by the President of the said Board of C:::;:ny';
Commissioners, to remove or dismiss any person servants
bolding anv Office, Employment or Commission,
Civil or Military, under the said Company in India,
and to vacate any Appointment or Commisson of any
Person to any such Oftice or Employment; provided
that a Copy of every such writing, attested by the
said President, shall within Eight Days after the
same shall be signed by His Majesty be transmitted
or delivered to the Chainnan or Deputy Chairman of
the said Company.

75. Provided always, and be it enacted, that Powerof
nothing in this Act contained shall take away the CD?:‘?‘::.
Power of the said Court of Directors to remove or to dismiss
dismiss any of the Officers or Servants of the said f,‘,’::‘,’,'t',”‘
Company, but that the said Court <hall and may at
all Times have full Liberty to remove or dismiss any
of such Officers or Servants at their Will and Plea-
sure; provided that any Servant of the said Company
appointed by His Majesty through the Default of
Appoiniment by the said Court of Directors shall not
be dismissed or removed without His Majesty’s

Approbation, as hereinbefore is mentioned.

76. And be it enacted, that there shall he paid
to the several Officers hereinafter named the several Salaries
Salaries set against the Names of such Officers, sub-
ject to such Reduction of the said several Salaries
1espeetively as the said Court of Directors, with the
Sanction of the said Board, may at any Time think
fit: (that is to say,)

To the Governor-General of India, Two hundred

and Forty thousand Sicca Rupees:
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To each Ordinary Member of the Council of
India, Ninety-six thousand Sicca Rupees:
To each Governor of the Presidencies of Fort
Saint George, Bombay, and Agra, One
hundred and twenty thousand Sicca Rupees:
To each Member of any Council to be appointed
in any Presidency, Sixty thousand Sicea
Rupees:

And the Salaries of the said Officers respectively
shall commence from their respectively taking upon
them the Execution of their respective Offices, and
the said salaries shall be the whole Profit or Advan-
tage which the said Officers shall enjoy during their
Continuance in such Offices respectively; and it shall
be and it is hereby declared to be a Misdemeanor for
ony such Officer to accept for his own Use, in the
Discharge of his Office, any Present, Gift, Donation,
Gratuity, or Reward, pecuniary or otherwise whatso-
ever, or to trade or traffic for his own Benefit or for
the Benefit of any other person or persons whatso-
ever; and the said Court of Directors are hereby re-
quired to pay to all and singular the Officers and
persons hereinafter named who shall be resident in
the United Kingdom at the Time of their respective
Appointments, for the Purpose of defraying the Ex-
penses of their Equipment and Voyage, such Sums of
Money as are set against the Names of such Officers
and Persons respectively; (that is to say,)

To the Governor-General, Five thousand Pounds:

To each Member of the Council of India, One

thousand two hundred Pounds:

To each Governor of the Presidencies of Fort
Saint George, Bombay, and Agra, Two
thousand five hundred Pounds:

Provided also, that any Governor-General, Gov-
ernor, or Member of Council appointed by or by
virtue of this Act, who shall at the Time of passing
this Act hold the Office of Governor-General, Gover-
nor, or member of Council respectively, shall receive
the same Salary and Allowances that he would have
received if this Act had not been passed.
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77. Provided always, and be it enacted, that if
any Governor-General, Governor, or Ordinary Mem-
ber of the Council of India, or any Member of the
Council of any Presidency, shall hold or enjoy any
Pension, Salaiy, or any Place, Office, or Employ-
ment of Profit under the Crown or any Public Offico
of the snid Company, or any Annuity payable out of
the Civil or Military Fund of the said Company, the
Salary of his Office of Governor-General of India,
Governor or Member ol Council, shall be reduced
by the Amount of the Pension, Salary, Amnuity, or
Profits of Office so respectively held or enjoyed by
him.

78. And be it enacted, that the said Court of
Directors, with the Approbation of the said Board of
Commissioners, shall and may from Time to Time
make Regulations for the Division and Distribution
of the Patronage and Power of Nomination of and
to the Offices, (‘ommands, and Employments in the
said Territories, and in all or any of the Presiden-
cies thereof, among the said Governor-General in
Council, Governor-General, Governors in Council,
Governors, Commander-in-Chief and other Command-
ing Officers respectively appointed or to be appointed
under this Act.

79. And be it enacted, that the TReturn to Regignation
Europe or the Departure from India with Intent to of Gover-
return o Europe of any Governor-General of India, a%‘;g:no:.:“'
Governor, Member of Council, or Commander-in- and others
Chief, shall be deemed in Law a Resignation and
Avoidance of his Office or Employment, and that no
Act or Declaration of any Governor-General, or Gov-
ernor, or Member of Council, other than as aforesaid,
excepting a Declaration in writing under Hand and
Secal, delivered to the Secretary for the Public Depart-
ment of the Presidency wherein he shall be, in crder
to its being recorded, shall be deemed or held as a
Resignation or Surrender of his said Office; and that
the Salary and other Allowances of any such Gover-
nor-General or other Officer respectively shall cease
from the Day of such his Departure, Resignation, or
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Surrender; and that if any such Governor-General or
Member of Council of India shall leave the said Terri-
tories, or if any Governor or other Officer whatever
in the Service of the said Company shall leave the
Presidency to which he shall belong, other than in
the known actual Service of the said Company, the
Salary and Allowances appertaining to his Office shall
not be paid or payable during his Absence to any
Agent or other Person for his Use; and in the event
of his not returning, or of his coming to Europe, his
Saiary and Allowances shall be deemed to have ceas-
ed on the Day of his leaving the said Territories, or
the Presidency to which he may have belonged; pro-
vided that it shall be lawful for the said Company to
10ake such Payment as is now by Law permitted to
be made to the Representatives of their Officers or
Servants who, having left their Stations intending to
return thereto, shall die during their Absence.

80. And be it enacted, that every wilful dis-
obeying, and ecvery wilful omitting, forbearing, or
neglecting to execute the Orders or Instructions of the
said Court of Directors by any Governor-General of
India, Governor, Member of Council, or Commander-
in-Chief, or by any other of the Officers or Servants
of the said Company. unless in Cases of Necessity
(the Burthen of the Proof of which Necessity shall
be on the Person so disobeying or omitting, forbear-
ing or neglecting, to execute such Orders or Instrue-
tions as aforesaid); and every wilful Breach of the
Trust and Duty of any Office or Employment by any
such Governor-General, Governor, Member of Coun-
cil, or Commander-in-Chief, or any of the Officers or
Servants of the said Company shall be deemed and
taken to be a Misdemeanor at Law, and shall or may
be proceeded against and punished as such by virtue
of this Act.

* * * *

87. And be it enacted, that no Native of the
said Territories, nor any natural-born Subject of His
Majesty resident therein, shall, by reason only of his
Religion, Place of Birth, Descent, Colour, or any of
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them, be disabled from holding any Place, Office, ot
Employment under the said Company.
* * *

109. And be it enacted, that every Power,
‘Authority, and Funection by this or any other Act or
Acts given to and vested in the said Court of Direc- goard of
tors shall be deemed and taken to be subject to such Control
Control of the said Board of Commissioners as in
this Act is mentioned, unless there shall be some-
thing in the Enactments conferring such Powcers,
‘Authorities, or Functions inconsistent with such
Construction, and exeept as to any Patronage or Right
of appointing to Office vested mn or reserved to the
said Court,

110. Provided always, and be it enacted, that
rothing herein contained shall be construed to enable
the said Board of Commissioners to give or cause to
be given Directions ordering or authorizing the pay-
ment of any extraordinary Allowance or Gratnity, or
Increase of any established Salary, Allowance, or
Emolument, unless in the Cases and subject to the
Provisions in and subject to which such Directions
may now be given by the said Board, or to increase
the Sum now payable by the saidl Company on
account of the said Board, except only by such Sala-
ries or Allowances as shall be payable to the Officers
to be appointed as hereinbefore is mentioned to
attend upon the said Board during the winding up of
the Commercial Business of the said Company.

* * » *

115. And be it enacted, that it shall be lawful
for any Court of Justice estabhshed by His Majesty's King's
Charters in the said Territories to approve, admit and I:;:un::y
inrol Persons as Barristers, Advocates, and Attorneys sdmit
in such Court without any License from the said :::“'m
Company, anything in any such Charter contained to Attorneys
the contrary notwnthstandmg provided always, that :o'n‘:;‘.‘:’ .
the being entitled to practise as an Advocate in the license.
Principal Courts of Scotland is and shall be deemed
and taken to be a Qualification for Admission as an
‘Advocate in any Court in India equal to that of having
been called to the Bar in England or Ireland.
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Accounts 116. And be it further enacted, that the Court
to be " of Directors of the said Company shall, within the
annually .

1aid before first Fourteen sitting Days next after the First Day

Parliament of May in every Year, lay before both Houses of

%’{,S&';?.“ Parliament an Account made up according to the
latest Advices which shall have been received, of the
annual Produce of the Revenues of the said Territories
in India, distinguishing the same and the respective
Heads thereof at each of their several Presidencies
or Settlements, and of all their annual Receipts and
Disbursements at Home and Abroad, distinguishing
the same under the respective Heads thereof, together
with the latest Estimate of the same, and also the
Amount of their Debts, with the Rates of Interest
they respectively carry, and the annual Amount of
such Interest, the State of their Effects and Credits
at cach Presidency or settlement, and in England or
Elsewhere, according to the latest Advices which
shall have been received thereof, and also a List of
their several Establishments, and the Salaries and
Allowances payable by the said Court of Directors,
in respect thereof; and the said Court of Directors,
under the Direction and Control of the said Board of
Commissioners, shall forthwith prepare Forms of the
said Accounts and Estimates in such Manner as to
exhibit a complete and accurate View of the Financial
Affairs of the said Company; and if any new or
increased Salaries, Establishments, or Pensions shall
have been granted or created within any Year, the
Particulars thereof shall be specially stated and
explained at the Foot of the Accounts of the said
Year.

46. MACAULAY'S SPEECH ON THE
OHARTER AOT OF 1838.
(House of Commons, July 10, 1833).

[In June, 1832, Macaulay became an Assistant Commis-
sioner of the Board of Control; six months later he became
Secretary. Soon he acquired a domination over Charles Grant,
President of the Board, who assured him, “with tears in hs
eyes,” ‘‘that he did not know what the Board would do with-
out him”. Macaulay took charge of the Charter negotiations
with the Directors, and then carried the Charter Bill through
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the House of Commons during Grant’s illness. On the whole,

he played a dominating part 1n moulding and explaiming the
Bxlll.]

It is a mistake to suppose that the Company
was a merely commercial body till the middle of the
last century. Commerce was its object; but in order
to enable it to pursue that object, it had been, like
the other Indian Companies which were its rivals, like
the Dutch India Company, like the French India
Company, invested from a very early period with Company
political functions.? More than 120 years ago, it wus invested
in miniature precisely what it now is. It was intrusted :'overeixn
with the very highest prerogatives of sovereignty. It power
bad its forts and its white captains, and its black g‘;}; very
sepoys—it had its civil and criminal tribunals—it was period
authorized to proclaim martial law—it sent ambassa-
dors to the native Governments, and concluded
treaties with them—it was zamindar of scveral dis-
tricts, and within those districts, like other zamindars
of the first class, it exercised the powers of a sover-
eign, even to the infliction of capital punishment on
the Hindoos within its jurisdiction. It is incorreet, Growth of
therefore, to say, that the Company was at first ac::l'i’:f:.‘:y"
mere trader, and has since become = sovereign. It was gower
at first o great trader and a petty prince. Its political
functions at first attracted little notice, becuuse they
were merely auxiliary to its commercial functions.
Soon, however, they became more and more impor-
tant. The zamindar became a great nabob, became
sovereign of all India—the 200 sepoys became
200,000. This change was gradually wrought, and
was not immediately comprehended. . . . .. It is
impossible to fix on any one day, or any one year, as
the day or the year when the Company became a
g}'eat potentate. It has been the fashion to fix on Significance
the year 1765, the year in which the Company of Dewani
received from the Mogul a commission authorizing
them to administer the revenues of Bengal, Bahar,
and Orissa, as the precise date of their sovereignty.
I am utterly at a loss to understand why this period

1 See C. H. Philips, The East India Oom-pany, pp 200-294.
2 Compare Burke's view—Document No. 27.
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should be selected. Long before 1765 the Company
had the reality of political power. Long before that
year, they made a Nabob of Arcot; they made and
unmade Nabobs of Bengal; they humbled the Vizier
of Oude; they braved the Emperor of Hindoostan
himself. More than half the revenues of Bengal, as
Lord Clive stated, were under one pretence or another
administered by them. And after the grant, the
Company was not, in form and name, an indepen-
dent power. It was merely a Minister of the Court of
Delhi. Its coinage bore the name of Shah Alum.?
The inscription which, till the time of Lord Hastings,
appeared on the seal of the Governor-General declared
that great functionary to be the slave of the Mogul.
Even to this day, we have never formally deposed
the King of Delhi. The Company contents itself with
being Mayor of the Palace, while the roi faineant is
suffered to play at being a sovereign. In fact, it was
considered, both by Lord Clive, and by Warren
Hastings, as a point of policy to leave the character of
the Company thus undefined, in order that the
English might treat the princes in whose names they
governed as realities or nonentities, just as might be
most convenient.......
* * * L

We come then to the great question: Is it
desirable to retain the Company as an organ of
government for India ? I think that it is desirable. .
..... We have to solve one of the hardest problems
in politics. We are trying to make brick without straw,
—to bring a clean thing out of an unclean—to give
good government to a people to whom we cannot
give a free government. . ... If the question were,
what is the best mode of securing good government
in Europe, the merest smatterer in politics would
answer—representative institutions. In India, you
cannot have representative institutions. Of all the
innumerable speculators who have offered their
suggestions on Indian politics, not a single one, . ...
however democratical his opinions may be, has ever

1 The right of issuing independent coinage in the name
of the Briti:l} sovereign was not assumed till 1835,
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maintained the possibility of giving, at the present yyai. wnpe
time, such institutions to India,....Mr. Milll. . for repre-
..... was examined on the point. That gentleman joaative
is well known to be a very bold and uncompromising
politician, He has written strongly—far too strongly,

I think—in favour of pure democracy..... But

when he was asked before the committee of last year,

. View of
whether he thought representative government James
practicable m India, his answer was—'utterly out of Mill
the question.’ This, then, is the state in which we
are. We have to frame a good government for a
country into which, by universal acknowledgement,
we canrot introduce those institutions which all our
habits—which all the reasoning of European Philoso-
phers—which all the history of our own part of the
world would lead us to consider as the one great
security for good government. We have to engraft
on despotism those blessings which are the natural
fruits of liberty. In these circumstances, »ir, it
behoves us to be cautious, even to the verge of
timidity . . . . .

Some things, however, in the midst of this
obscurity, I can see with clearness. I can see, for
example, that it is desirable that the authority Government
exercised in this country over the Indian Government of India
should be divided between two bodies—between a::‘;x:’t:’; to
Minister or a board appointed by the Crown, and two bodies
some other body independent of the Crown. If India ;2”5,:?:
is to be a dependency of England—to be at war with and one
our enemies—to be at peace with our allies—to be ::;d‘;;;endent
protected by the English navy from maritime aggres- Crown.
sion—to have a portion of the English army mixed
with 1ts sepoys—it plainly follows, that the King, to
whom the constitution gives the direction of foreign
affairs, and the command of the military and naval
forces, ought to have a share in the direction of the
Indian Government. Yet, on the other hand, that a
revenue of twenty millions a year—an army of 200,000
men—a civil service abounding with lucrative situa-
tions—should be left to the disposal of the Crown

1 James Mill.
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without any check whatever, is what no Minister, 1
conceive, would venture to propose. This House is
indeed the check provided by the constitution on the
abuse of the royal prerogative. But that this House
is, or is likely ever to be, an efficient check on abuses
practised in India, I altogether deny. We have, as I
believe we all feel, quite business enough. If we were
to undertake the task of lookig into Indian affairs as
we look into British affairs—if we were to have Indian
budgets and Indian estimates—if we were to go into
the Indian currency question and the Indian Bank
Charter—if to our disputes about Belgium and
Holland, Don Pedro and Don Miguel, were to be
added disputes about the Debts of the Guicowar and
the disorders of Mysore, the ex-King of the Afghans?
and the Maharajah Runjeet Sing—if we were to have
one night occupied by the embezzlements of the
Benares Mint, and another by the panic in tihe
Calcutta money-market—if the questions of Suttee or
no Suttee, pilgrim tax or no pilgrim tax, ryotwary or
zemindary, half batta or whole batta, were to be
debated at the same length at which we have debated
church reform and the assessed taxes, 24 hours a day
and 865 days a year would be too short a time for the
discharge of our duties. The House, it is plain, has
not the necessary time to settle these matters; nor has
it the necessary knowledge, nor has it motives to
acquire that knowledge . . ... A broken head in Cold
Bath Fields produces a greater sensation among us
than three pitched battles in India..... Even
when. . . .. .the President of the Board of Control?
made his most able and interesting statement of the
measures which he intended to propose for the
government of a hundred millions of human beings,
the attendance (in the House of Commons) was not
so large as I have seen it on a turnpike bill or a rail-
road bill.

I then take these things as proved, that the
Crown must have a certain authority over India, that
there must be an efficient check on the authority of

1 Shah S8huja.
2 Charles Graut.
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the Crown, and that the House of Commons is not 801 rpe Com-
efficient check. We must then find some other body panyasa
to perform that mportant office. We have such o Sheck on

body—the Company. Shall we discard it?

It is true, that the power of the Company is an
anomaly in politics. It is strange—very strange— Political
that a joint-stock society of traders—a society the f::go:f_
shares ot which are daily passed from hand to hand— pany is an
a society, the component parts of which are perpetu- anomaly.
ally changing. . ... should be intrusted with the
sovercignty of a larger population, the disposal of a
larger ciear revenue, the command of a larger army,
than are under the direct management of the exccu-
tive Government of the United Kingdom. Dut what British
constitution can we give to our Indien Empire which h,d,.",, an
shall not be strange—which shall not be anomalous? anomaly.
That Empire is itself the strangest of all political
enomalies. That a handful of adventurers from an
island in the Atlantic should have subjugated a vast
country divided from the place of their birth by half
the globe. . . . .a territory inhubited by men differing
from us in race, colour, language, manners, morals,
religion ;—these are prodigies to which the world has
seen nothing similar. We interrogate the past in
vain. General rules are almost useless where the
whole is one vast exception. The Company is an
anomaly ; but it is part of a system where everything
is anomaly. It is the strangest of all Governments.
but it is designed for the strangest of all Empires.

1f we discard the Company, we must find a sub- s
stitute: and, take what substitute we may, we shall g::’ aﬁ,‘:,f“
find ourselves unable to give any reason for believing pany not
that the body which we have put in the room of the svallable
Company is likely to acquit itself of its duties better
than the Company. Commissioners appointed by the
King during pleasure would be no check on the
Crown; Commissioners appointed by the King or by
Parliament for life would always be appointed by the
political party which might be uppermost, and if a
change of administration took pace, would harass the d‘:ﬂ‘t“::g“-

. - o y
new Government with the most vexatious opposition waated

I-15A
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.... What we want is a body independent of the
Government, and no more than independent—not a
tool of the Treasury—not a tool of the opposition. No
new plan which I have heard proposed would give us
such a body., The Company, strange as its constitu-
tion may be, is such a body. It is, as a corporation,
neither Whig nor Tory, neither high-church, nor low-
church. . . . It has constantly acted with a view, not
to English politics but to Indian politics. We have
seen the country convulsed by faction!.....And
amidst all these agitating events the Company has
preserved strict and unsuspected neutrality. This is,
I think, an inestimable advantage.

We must judge of the Indian Government, as of
all other Governments, by its practical effects.
According to the Hon. Member for Sheffield, India
is ill governed; and the whole fault is with the Com-
pany. Innumerable accusations, great and small, are
brought by him against their administration. They
are fond of war. They are fond of dominion. The
taxation is burthensome. The laws are undigested.
The roads are rough. The post goes on foot. And
for everything the Company 1s answerable. From the
dethronement of the Mogul princes to the mishaps of
Sir Charles Metcalfe’s courier, every disaster that has
tnken place in the East during sixty years is laid to
the charge of this unfortunate corporation. And the
inference is, that all the power which they possess
ought to be taken out of their hands, and transferred
at once to the Crown.

Now, sir, it seems to me that for all the evils
which the Hon. Gentleman has so pathetically re-
counted, the Ministers of the Crown are as much to
blame as the Company—nay, much more so. For the
Board of Control could, without the consent of the
Directors, have redressed those evils: and the Direc-
tors most certainly could not have redressed them
without the consent of the Board of Control.

* * * * »*

1 Agtation concermng the First Reform Bill.
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Do I call the Government of India a perfect
Government? Very far from it. No nation can be
perfectly well governed till it is competent to govern
iteelf. I compare the Indian Government with other p,40
Governments of the same class, with despotisms, better
with military despotisms, with foreign militory Soverued
despotisms; and I find none that approaches it in ex- Spanish
cellence. I compare it with the Government of the S0lonies
Spanish colonies—and I am proud of my country and
my age. . ...

* * * *

One word as to the new arrangement which we
propose with respect to the patronage. It is intend-
ed to introduce the principle of competition in the
disposal of writerships; and from this change I can-
rot but anticipate the happiest results!. ... .India
is entitled to the service of the best talents which
England can spare. That the average of intelligence
snd virtue is very high in this country, is a matter
for honest exultation. But it is no reason for employ-
ing average men where you can obtain superior men
«....It is proposed that for every vacancy in the
el service four candidates shall be named, and the g:x:ce
best candidate elected by examination. We conecive tyrown
that, under this system. thc persons sent out will Le nl:rtet:
young men above par—young men superior cither in ¢ompeti-
tulents or in diligence to the mass. It is said, I tlon

Patronage

1 In his speech on the Bill in the House of Commons
Charles Wynn, a former President of the Board of Control,
proposed that the patronage of India should he thrown open
to public competition, but that a reasonable number of vacan-
cies shoild be apportioned to the sons and relatives of the
families that had long maintained a connection with India.
This proposal was well received in the House of Commons.
Macaulay, who was personally in favour of competition,
devised a compromise. The omginal promise to the Directors
to leave their patronage untouched was modified. The Direc-
tors were to nominate four times the number of expected
vacancies; the required number of candidates were then to
be selected by examination; the successful candidates were to
spend three years at Haileybury College and then sent to
India after another examination to establish their semiority.
This system, however, did not actually come into force. (See
C. H. Philips, The East India Company, pp. 294-297).
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know, that examinations in Latin, in Greek and in
Mathematics are no tests of what men will prove to
be in iife!. I am perfectly aware that they are not
Valueof  infallible tests; but that they are tests I confidently
academic  maintain. Look at every walk of life—at this House
scholarsbip __ o 1o other House—at the Bar—at the Bench—at
the Church—and see whether it be not true, that
those who attain high distinction in the world are

z.e‘l:;ng genernlly men who were distinguished in their
ower of academic career. . . ..

upreme

Government * * * *

extended .....we propose to give to the Supreme Gov-

emment the power of legislating for Europeans as
%npl’el.ne well as for natives. We propose that the regulations
,;gz:to‘f of the Government shall bind the King’s Court® as
::giullt:ttii:ngs they bind all other courts, and that registration by
abolished  the Judges of the Kiug’'s Court shall no longer be
necessary to give validity to those regulations within

the towns of Calcutta, Madras, and Bombay.

Should . .is it not most unjust and ridiculous that on
Supreme  one side of a ditch? the edict of the Governor-General
l?:::::ege should have the force of iaw, and on the other side
with power it should be of no effect unless registered by the
of approving Judges of the Supreme Court? If the registration be
or disappro- A . . .
ving laws ? & security for good legislation, we are bound to give
that security to all classes of our subjects. If the
1egistration be not a security for good legislation, why
require it? Why give it to a million of them, and

withhold it from the other ninety-nine millions? Is

1 Here is a description of the present system in the
United States: ‘“The civil service authorities have had to use
examinations because no other method of testing fitness has
been open to them. Written and oral tests have been their
chief reliance, supplemented of course by information secured
in other ways as to the merits of candidates. But formal
examinations, as every teacher knows, are very undependable
agencies for testing personal merit. They are poor tests of
such qualities as initiative, industry, honesty, tact, patience,
resourcefulness; yet these are qualities which spell success in
public as in private employ.”’—Munro, The Government of
the United States, p. 591.

2 Supreme Court.

3 Maratha ditch around Calcutta. . '
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the system good? Extend it. Is it bad? Abolish
it. But in the name of common sense do not leave
1t as it 18, . . . .doubts may fairly be entertained about
the expediency of allowing four or five persons® to
make laws for India; but to allow them to make laws
for all-India without the Mahratta ditch, and to
except Caleutta, is the height of absurdity.

I say, therefore, either enlarge the power of the
Supreme Court and give it a gencral veto on laws,
or enlarge the power of the Government, and make its
regulations binding on all Courts without distinction.
The former course no person has ventured to propose. oonqict
To the latter course objections have been made,—but between
objections which to me. . . .seem altogether frivolous. %‘;’;ﬁ"::d
It is acknowledged, that of late years inconvenience Govern-
has arisen from the relation in which the Supreme ™%
Court stands to the Government.? But, it is said, that
Court was originally instituted for the protection of
natives against Europeans. The wise course would,
therefore, be to restore its original character.

Now, sir, the fact is, that the Supreme Court has
never been so mischievous as during the first ten years
of its power, or so respectable as it has lately been.... vl:::?l:i:ﬁvl-
for a considerable time after its institution, it was the tles of the
terror of Bengal, the scourge of native informants, the C':,‘:::ﬁ:
screen of European delinquents, a convenient tool of the days
the Government for all purposes of evil, an insur- %,:z;;’;,n
mountable obstacle to the Government in all under-
takings for the public good;. . . . .its proceedings were
made up of pedantry, cruelty, and corruption;—its
disputes with the Government were at one time on
the point of breaking up the whole fabric of society;

and a convulsion was averted only by the

1 Governor-General-in-Council.

2 A serious conflict between the Supreme Court and Gov- Conflict
ernment of Bombay arose in 1828. The Supreme Court between
claimed that 1ts jurisdiction extended over the whole Presi- Supreme
dency and over every person resding within the Company’s .:: 'éov_
ternitories. Sir John Malcolm, Governor of Bombay, resisted ernment in
this ‘novel and startling’ doctrine for, in his wiew, it Bombay
‘threatened the very existence of the Company’s Government.’

The Privy Council decided against the Supreme Court. See
Kaye, Life of Malcolm, Vol. II, pp. 506~—540.
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dexterous policy of Warren Hastings, who at last
bought off the opposition of the Chief Justice
for £8,000 a year. It is notorious, that while
the Supreme Court opposed Hastings in all his
best measures, it was & thorough-going accom-
plice in his worst—that it took part in the most
scandalous of those proceedings which fifty years
ago roused the indignation of DParliament and
of the country—that it assisted in the spoliation of the
Princesses of OQudet—that it passed sentence of death
on Nuncomar.?. ... .8ir, so far is it from being true
that the character of the Supreme Court has deterio-
rated, that it has perhaps improved more than any
other institution in India. .. ,The real evil is the
state of the law. You have two supreme powers in
India There is no arbitrator except a legislature ten
thousand miles off. Such a system is on the face of
it an absurdity in politics. My wonder is, not that
this system has several times been on the point of
producing fatal consequences to the peace and resour-
ces of India,—these, I think, are the words in which
Warren Hastings describes the effect of the contest
between his Government and the Judges—but that it
has not actually produced such consequences The
most distinguished Members of the Indian Govern-
ment—the most distinguished Judges of the Supreme
Court—ecall upon you to reform this system. Sir
Charles Metcalfe, Sir Charles Grey, represent with
equal urgency the expediency of having one single
paramount council armed with legislative power. . ..

Having given to the Government supreme legis-
lative power, we next propose to give to it for a time
the assistance of a commission for the purpose of
digesting and reforming the laws of India, so that
those laws may, as soon as possible, be formed into
a code. . ...

I believe that no country ever stood so much in
need of a code of laws as India, and I believe also that

1 See Mill, History of India, Book V, Chapter VIIL

2 Bee Beveridge, Trial of Nandakumar. For a justifica-
tion of the Supreme Court see Stephen, T'he Story of Nun-
comar and the Impeachment of Sir Elijah Impey.
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there never was a country in which the want might codigeation
so easily be supplied....in India. .. .there arc rendered
several systems of law widely differing from each pconfw.
cther, but co-existing and co-equal. The indigenous sion of laws
ropulation has its own lews. Each of the succes-

sive races of conquerors has brought with it its own

peculiar jurisprudence: the Mussulman his Koran

and its innumerable commentaries—the Englishmen

lus statute-book, and his term reports. . . .In one and

the same cause the process and pleadings are in the

fashion of one nation, the judgment is according to

the laws of another. An issue is evolved according

to the rules of Westminster, and decided according to

those of Benares. The only Mahomedan book in the

rature of a code 1s the Koran;—the only Hindoo book

the Institutes!; everrbody who knows these books,

knows that they provide for a very small part of the

cases which must arise in every commumty .\l

Leyond them is comment and tradition. Our regula-

tions in civil matters do not define nghts; they mecrely Insuff-
establish remedies. If a point of Hindoo Law arises, ﬁi:“:g{'“d
the judge calls on the Pundit for an opinion. If a of Hindu
point of Mahomedan law arises, the judge applies to ;‘1‘:'“‘“
the Cauzee. What the integrity of these function- 1aw
aries is, we may learn from Sir William Jones. . ..

Even if there were no suspicion of corruption, the

science which they profess is in such a state of confu-

sion that no reliance can be placed on their answers.

Sir Francis Macnaghten tells us, that. .. .texts may

Le produced on any side of any question; that exposi-

tors equal in authority perpetually contradiet cach

other;. . ... that it is vain to think of extracting cer-

tainty from the books of the jurists. The conse-

quence is that in practice the decisions of the tribu-

nals are altngether arbitrary. What is administered

is not law, but a kind of rude and capricious equity....

..... It is time that the magistrate should know c"‘""’t’
what law he is to administer—that the subject should required,
know under what law he is to live. We do not mean }"“ ‘ilt“.
that all the people of India should live under the n%ﬁo{;e

same law: far from it: there is not a word in the ’:;;;“d
1 Manu Samhta.
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Bill. . . . .susceptible of such an interpretation. . . ..
We propose no rash innovation; we wish to give no
shock to the prejudices of any part of our subjects.
Our principle is simply this—uniformity where you
can have it—diversity where you must have it—but
in all cases certainty.

As I believe that India stands more in need of a
code than any other country in the world, I believe
also that there is no country on which that great
benefit con more easily be conferred. A code is
almost the only blessing—perhaps it is the only
blessing which absolute Governments are better fitted
to confer on a nation than popular Governments. . . .
It is the work which especially belongs to a Govern-
ment like that of India—to an enlightened and
paternal despotism.?

..., .Iallude to that wise, that benevolent, that
noble clause, which enacts that no native of our
Tudian Empire shall, by reason of his colour, his
descent, or his religion, be incapable of holding office
.. ..I must say that, to the last day of my life, I
shall be proud of having been one of those who assis-
ted in the framing of the Bill which contains that
clause. We are told that the time can never come
when the natives of India can be admitted to high
civil and military office. We are told that this is
the condition on which we hold our power. We are
told, that we are bound to confer on our subjects—
every beneﬁt.’ « .+ .which we can confer on them
without hazard to our own domination. Against that
proposition I solemnly protest as inconsistent alike
with sound policy and sound morality. . ..

The destinies of our Indian Empire are covered
with thick darkness..... It may be that the public
mind of India may expand under our system till it
has outgrown that system; that by good govern-
ment we may educate our subjects into a capacity

1 Macaulay himself drafted the Indian Penal Code in
1837, when he was Law Member in the Supreme Councl.

Tt was revised by Sir Barnes Peacock and finally adopted by
Lord Canning 1n 1860.
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for better government; that, having become instruc-

ted in European knowledge, they may, in some

future age, demand European institutions. Whether

such a day will ever come I know not. But never

will I attempt to avert or to retard it. Whenever it

comes, it will be the proudest day in English history.

To have found a great people sunk in the lowest

depths of slavery and superstition, to have so ruled

them as to have made them desirous and capable of

all the privileges of citizens, would indeed be a Rear
title to glory all our own. The sceptre may pass greatness
uway from us. .. .Victory may be inconstant to our :f,ll:'il;hh
arms. But there are triumphs which are followed by India

no reverses. There is an Empire exempt from all
ratural causes of decay. Those triumphs are the

pacific triumphs of reason over barbarism; that

Empire is the imperishable empire of our arts and

our morals, our literature and our laws.

47. DESPATCH! ON THE CHARTER ACT OF
1833 FROM THE COURT OF DIRECTORS TO
THE GOVERNMENT OF INDIA, 1834.

(December 10, 1834).

4. The changes which the Act contemplates in
the Government and political constitution of British
India are partly prospective and partly immediate. Ch‘t"l“
The state of things at which it aims in prospect is ;?:t:;l.’.'.
that which is comprehensively described in the pream- P:;:" ctive
bulaty part of the 53rd Clause, when a general system ,:nd f,e.m,
of justice and policy, and a code of laws, common immediate®
(as far as may be) to the whole people of India, and
having its varieties _classiﬁed and systematized, shall
be established throughout the country. The prepara-
tion of such a system and such a code must be set
about immediately; and it is principally with a view
to that object, and for the purpose of collecting and
srranging the necessary materials, and of advising
the Government as fo the disposition of them that
the Law Commissioners are to be appointed. But

1 This despatch was probably composed by James Mill.
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with whatever celerity those Commissioners proceed,
their task cannot be completed m a day. The Act
indeed asserts, or rathcr assumes, it to be expedient
that the general system on prospeet ‘‘should be
established in the said Territories at an early period’’ .
but early is & word of relation. No time should be
lost by delay: none should be worse than lost by
precipitation. The careful observance of these two
conditions will practically determine the length of
time required.

5. Thus, however, besides that ultimate state
of things to which the Act looks forward, it contem-
plates an intermediate period; a period of enquiry, of
consideration, of preparation, in some degree even of
experiment; and it is to this interval that several of
its provisions relate. As the labours of the Law
Commissioners are intended to fill up the whole of
this interval, one principal care of the Government
will be to guid: the course and promote the efficiency
of those labours; and this is plainly contemplated by
the .\ct which, however, does not limit itself to this
view of the subject. Without awaiting the result of
enquiries and deliberation of the Commissioners it
proceeds at once to change the constitution of the
Indian Government by investing the Governor-General
in Council with legislative powers of a new and inde-
pendent kind, by extending the operation of those
powers over the subordinate Governments, and by so
modifying the structure of the Supreme Council inter-
nally as to adapt it to the discharge of its altered
functions.

6. At first sight this change may perhaps

of changing &ppear premature. It may seem that the more

constitu-
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before
preparation
of Law
Code :

natural course would have been to leave the Govern-
ment, for the present, nearly as it is, or at least to
withhold from it the extensive powers of legislation
which it is to exercise under the Aect; and, when the
Commissioners shall have so far completed their
enquiries and deliberations as to make it practicable
to adopt a general scheme of law, judicature and
police, then, and no sooner, to alter the constitution
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of the Government with an especial reference to that
new sphere of action which it will have to enter.

7. But reflection will, as we believe, shew that
the legislature has judged wisely or rather has only
cbeyed a moral necessity in introdueing immediately
end without delay, the imjortant alterations to which
we have referred.

8. Although some time may elupse before the
whole pcople of India, native and forcign, ¢an be
placed undcr one common system, yvet it is highly }3 ;{::“’g“
desirable that approximations should previously be work of
made to that result. In this view, it will often be g‘:mn;l;_
advantageous to act on the suggestions of the Com- sion
missioners partially and experimentally; thus facilita-
ting as well as accelerating the introduction of the
system in question. But m order to act on this plan,
it is obviously necessary that the Local Government
should have the means of legislating freely and with
effect; that it should be abie to shape its course
according to its own view, hoth of the results to bo
ultimately accomplished, and of the circumstances
tc be intermediately consulted; and at any rate that
some of the anomalies which at present belong to
the frame of the Government should be from time to
time removed.

9. There were, however, other considerations
which, much more strongly than these, dictated such
alterations in the Government as should enable it to
legislate for a great community. The Act unsealed (1i) To keep
for the first time the doors of British India to British g’::;:‘“:‘;"
subjects of European birth, Hitherto the English in to whom
India have been there only on sufferunce. Now they ;"“ .

) X N ' ingress
have acquired a right, however qualified, to live in to India
the country and even to become occupants of land, bas been

v A X allowed
and there is every prospect of a considerable increase
of their numbers. It is therefore necessary that the
Local Governments should have full means of dealing
with them, not merely in extreme cases, and by a
transcendental act of authority, but in the current and
ordinary exercise of its functions and through the

medium of laws carefully made and promptly and
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impartially administered. On no other condition
could the experiment of free ingress of Europeans be
safely tried.

10. 'While new legislative powers are conferred
on the Supreme Government, the legislative powers
hitherto possessed by the subordinate Governments
are to be modified and abridged. On this topic we
need hardly refer to the discussions which have of
late years taken place both in India and in England
on the best mode of constituting the Indian Govern-
ments; the decisive consideration with the legislature
probably was the necessity of strengthening the
Supreme Government in consequence of the free
admission of KEuropeans into the interior of the
country.

11. In whatever way the Europeans may dis-
perse themselves throughout India, they will be
umted together by a powerful sympathy and will in
fact maintain a constant communication. It is
therefore both just and natural that they should live
under the control of the same laws; nor would it be
easy to legislate in reference to a part of them with-
out keeping in view the whole body. It is specially
to be recollected that the task of legislating in India
for Europeans naturalized mn the country and not
dependent on the Government is altogether new and
experimental. The difficulties of this task may have
been overrated, but undoubtedly they are not slight
or evanescent, and they would be much aggravated
if the different Governments were all armed with
vo-equal and independent legislative powers, and if
they were to proceed to exercise such powers at their
discretion respectively, and perhaps with very differ-
ent views and according to inconsistent principles.
\Vhile, therefore, it is important in reference to the
admission of Europeans into the interior, that the
subordinate Governments, commanding as they do
different regions of the empire, should have their
executive capacities and even that a new station
should be added to them in the north of India, yet
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there seem good reasons for collecting and uniting
all the functions of legislation in one central and
metropolitan Government.

* x * *

15. The first principle is that no law, except one
of an occasional kind, or arising out of some pressing
emergency, should be passed without having been sub-
mitted to mature deliberation and discussion.

16..... In this country the length and publicity procedure
of the process by which a law passes from the shape to be
of a project into that of a complete ennctment, and :?‘::’r‘::,deb’
the conflict of opinions through which the transit Councilin
must be made, constitutc a security agninst rash or :::I;lng
thoughtless legislation. There may indeed be ex-
ceptions, for there are cuses in which the pressure
ot popular feeling forces a law prematurely into
existence. . . . . We decm it of great moment, there-
fore, that you should by positive rules provide that
every project or proposal of a law shall fravel through
u defined succession of stages in Council before it 15
finally adopted; that at each stage it shall be amply
discussed; and that the intervals of diseussion shall
be such as to allow to each Member of Council ade-
quate opportunity of reflection and enquiry.

* * * *

16..... Provision must of course be made for
extreme cases, and in the last resort the ultimate Special
power specially reserved by the 49th clause of tho ;fgé‘::g:e
new Act to the Governor-General of acting singly and Governor-
on his own responsibility, will afford a refuge from General
the possible evil of distracted counsels and infirin
resoluticns. But the oceasions which compel the use
of these extreme remedies rarely occur in well-
governed states; and in general, we are persuaded
that in a punctual, constant, and even fastidious ad-
herence to your ordinary rules of practice, you will
find the best security, not only for the efficiency, but
also for the despatch of your legislative proceedings.

19. While thus considering the deliberative part
of your duties, our attention is necessarily led to one
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important alteration which the Act has made on the
constitution of the Supreme Council. We allude to
the appointment of the fourth ordinary member of
Council, as described in the 40th Clause.

20. In the first and simplest view of this
remarkubie provision, the presence and assistance of
the fourth counsellor must be regarded as a substi-
tute for tliat sanction oi the Supreme Court of Judi-
csture which has hitherto been necessary to the vali-
dity ot regulations affecting the inhabitants of the
Presidencies, but which under the new system, will
no longer be required, It is, however, evident that
the view of the legislature extended beyond the
mere object to providing such s substitute.

21. The concurrence of the fourth member of
Council may be wanting to a law, and the law may Le
good still, even his absence at the time of enactment
will not vitiate the law, but Parliament manifestly
intended that the whole of his time and attention and
ull the resources of knowledge and ability which he
may possess, should be employed in promoting the
due discharge of the legislative funections of the
Council. He has indeed no pre-eminent control over
the duties of this department, but he is peculiarly
charged with them in all their ramifications. His wiil
naturally be the principal share, not only in the task of
giving shape and connexion to the several laws as thev
pass, but also in the mighty labour of collecting all
that local information, and calling into view all those
general considerations which belong to each oceasion,
and of thus enabling the Council to embody the
abstract and essential principles of good government
iu regulations adapted to the peculiar habits, charac-
ter, and institutions of the vast and infinitely deversi-
fied people under their sway.

22. 1t is be observed that the fourth member
is declared not to be entitled to sit or vote in the
Council, except at meetings for the making of laws
end regulations.
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23. We do not, however, perceive that you are ‘Fourth
precluded by anything in the law from availing your- Ordinary
selves of his presence without his vote on any ocea- g:;'“’;:;
sion on which you may think it desirable; and on should,
many, if not all, of the subjects on which your deli- 3::::: i
beration may turn, an intimate knowledge of what even when
passes in Council will be of essential service to him its agenda
. . . N . . oes not
iv the discharge of this legislative functions. Unless jpciude
he is m habits of constant communication and entire !aw making.
confidence with his colleagues, unless he is familiar
with the details of internal administration, with the
grounds on which the Government acts, and with the
information by which it is guided, he cannot possibly
sustain his part in the legislative conferences or mea-
sures with the knowledge, readiness, and indepen-

dence essential to a due performance of his duty.

24, ..., It should, we think, be open to every Initiative
member of the Council, to propose any law or regula- in law-
tion for adoption and his proposal should be taken g‘:]""‘)’f
into discussion even though he should, at the outset, taken by
stand alone m his opinion. In deliberative assem- $¥¢49,
blies differently and more numerously constituted no of the
proposition can be entertained which is not seconded, Couneil.
as well as moved. The reasonableness of the rule is
obvious, but in the deliberations of a small and select
body, we do not think that the same condition should

be enforced.

25. ... .Another point, not less important, is to 'peiernal
provide that in the work of legislation, you shall »4 aid’ in law-
far as may be practicable avail yourselves of external making
aid. TPersons who are not members of your body
may afford you valuable assistance, either by sugges-
ting laws that are required, or by pointing out what
is improbable or objectionable, in the drafts or pro-

jects of laws under consideration.
. Initiative
26. With respect to the suggstion of new laws, in law-
tche Act (!)y Cla-a,use 66) expressly requires you to take :’Ig’{,’g
into consideration the drafts or projects of laws ar taken by
regulations which any of the subordinate Governments g‘gf’:&‘fm'

may propose to you. ...The Act also, we need not ments.
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say, contemplates constant communications from the
Law Commissioners, which communications are
intended to furnish the grounds or the materials for
legislation. Useful intimations may also be derived
fiom the Public Boards, from the Judges of the
Snpreme Court, from all persons, whether Native or
Luropean, invested with a judicial character or hold-
ing official stations of eminence, from all Colleges and
other constituted bodies, perhaps from the Native
heads of villages, or even private individuals of
personal weight and influence. We do not mean that
these Parties should by law be entitled to call on the
legislature to discuss such suggestions, or to come to
uny decision respecting them. No such right belongs
to those who petition to the Houses of Parlinment in
this country. We mean only that their suggestions
should be rceeived and should even be invited.

27. Not less material is the other object to which
we have adverted, that of taking the opinions of the
community, or of influential persons, on the projects
of law under consideration; an advantage which in
England is secured by the publicity of the discussions
m Parlinment, and by the time which the passing of
an Act requires; but which can be obtained in India
only by making special provision for it. ...

28. ..... All, therefore, that we should require
would be that, with such exceptions as you may deem
requisite with a view to the progress of current and
ordinary legislation, the project of intended laws shall
be so made known to the Public as to afford oppor-
tunitics to the persons or classes whom they may
particularly affect, to offer their comments or com-
plaints to the legislature; and that the rule which
you at any time prescribe to yourselves for the pur-
pose shall be submitted to the consideration of the
Authorities at home.

* * * * *

83, Heretofore you have been invested with
executive powers of superintendence over the legisla-
tion of the subordinate Presidencies. But as those
Presidencics have had the right of legislating for
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themselves, your superintendence has been exercised
only on rare and particular oceasions. Now their
legislative functions, with a reserve for certain ex-p, jaw.
cepted cases, are to be subordinate to those of the making,
Supreme Government. The whole responsibility 8‘,‘,‘3,:‘,’,’:,,,,
rests on you; and every law which has an especial should pay
reference to the local interests of any of those Presi- &e:&:: d
dencies, and every general law in respect of its parti- attention’
cular bearing and operation on such local -interests, ::dmle"“'
ought to be preconsidered by you with as deep and welfare of
as anxious attention as if it affected only the welfare LSrEiteries
of the Presidency in which you reside. You may in- ordinate
deed, as we have already observed, receivo from the Sovers
subordinate Presidencies suggestions or drafts of
laws and these it may frequently be expedient to
invite. But in no instance will this exempt you
from the obligation of so considering every provision
of the law as to make it really your own, the ofi-
spring of your own minds, after obtaining an adequate
knowledge of the case. We say this knowing as we
do, how easily the power of delegating a duty degene-
rates into the habit of neglecting it; and dreading
lest at some future period, under the form of offering
projects of laws, the subordinate Presidencies should
be left to legislate for themsclves, with as little aid
from the wisdom of the Supreme Government ss
when the power of legislating was ostensibly in the:w
own hands.
* * * * *

87. In contemplating the extent of legislative
powers thus conferred immediately on our Supremec
Government, and in the second instance on ourselves,
in considering that in the use of this power the differ-
ence between the worst and the best of Governments

. . . . Difficulty
mainly depends, in reflecting how many millions of of fegis-
men may, by the manner in which it shall in the lating

: . for India

present instance be exercised, be rendered happy or
miserable, in adverting to the countless variety of
interests to be studied and of difficulties to be over-
come in the execution of this mighty trust, we own
that we feel oppressed by the weight of the respon-
sibility under which we with you are conjointly laid.

I—16A
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Whatever means or efforts can be employed on the
oceasion, whatever can be effected by free and active
discussion, or by profound and conscientious delibera-
tion; whatever aids can be derived from extrinsic
counse] or intelligence, all at the utmost will be barely
commensurate with the magnitude of the sphere to
be occupied, and of the service to be performed. We
feel confident that to this underfaking your best
thoughts and care will be immediately and persever-
ingly applied; and we invite the full, the constant,
and the early communication of your sentiments in
relation to it. On our part, we can venture to affirm
that no endeavour shall be wanting in promoting your
views and perfecting your plans. Others also who
are in a situation, by advice or exertion, to assist in
the work, will contribute to it, we hope, to the ex-
tent of their power, and we trust that by the blessing
of Divine Providence on our united labours, the just
and beneficent intentions of this country, in delegat-
ing to our hands the legislative as well as the execu-
tive administration of the mightiest, the most import-
ant, and the most interesting of its transmarine pos-

sessions, will be happily accomplished.
* * *

* *

39. For this subject we particularly refer you
to the 48rd, 46th, 8lst, 82nd, 83rd, 84th, 85th and
86th clauses of the Act.

40. These clauses bring into view the legisla-
tive duties which will be imposed on you by the free
admission now to be afforded to Brifish subjects into
the interior of India,! among the first of which duties
will be the obligation of providing, as directed by the
85th clause, for the protection of the natives from
insult and outrages in their persons, properties, reli-
gions and opinions.

1 In reply to some queries of the Board of Control Raja
Ram Mohan Roy observed in 1831 that the opening of India
to European colonisation ‘could only be regarded as adopted
for the purpose of entirely supplanting the native inhabitants
and expelling them from the country.” He also pointed out
that the existing courts were by no means competent to exer-
cise an adequate control over British-born subjects in the
interior.’
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41. The importance and indeed the absolute
pecessity of extending to the natives such protection
we need not demonstrate. Though English capitalists Maltreat-
settling in the country, if they are governed by an ment of
enlightened sense of their own interests, will see the I"d“;:.'z
importance of acquiring the confidence of their native apprehended
neighbours by a just and conciliatory course of con-
duct, yet even some of this class may yield to the in-
Huence of worse motives. Eagerness for some tem-
porary advantages, the consciousness of power, the
pride of a fancied superiority of race, the absence of
any adequate check from public opinion, the absence
also in many cases of the habitual check supplied by
the stated and public recurrence of religious obser-
vances—these and other causes may occasionally lead
even the settled resident to be less guarded in his
treatment of the people than would accord with a
just view of his situation. Much more may acts of
cutrage or insolence be expected from casual adven-
turers cut off possibly from Europe by the consequenc-
es of previous misconduct, at all events, released
from the restraints which in this country the over-
awing influence of society imposes on all men not
totally abandoned. The greater necessity is there
that such persons should be placed under other
checks.

* * * *

43. Whatever provision may be made against
cccasional abuse, the views of Parliament in opening
the interior of India to Europeans are to be carefully
kept in recollection. The clauses which effect this Why
great alteration in our Indian policy are not restrain- 5"':1’“‘"
ing but enabling enactments. The legislature has allowed
avowedly proceeded on the principle, that generally ;‘;‘:e '
speaking and on the whole, the increased entrance of inge India}
the Europeans into the interior of India, their
increased power of blending their interests with those
of the country, and their increased opportunity of
freely associating with the natives, will prove bene-
ficial to the native people, and promotive of their
general improvement and prosperity. That which
the legislature has thus assumed is also to be assumed
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by us and by you. Your laws and regulations, there-
fore, and also all your executive proceedings in
relation to the admission and settlement of Euro-
peans, like that law of the Imperial Legislature out
In framing ©f which they grow, must generally speaking ar}d on
laws for the whole be framed on a principle not of restriction
Furopeant  but of encouragement. The conditions which you
Supreme  shall sce fit to impose on private persons coming
3‘;?1?’““' from Europe for the highly proper purpose of placing
follow'a  and keeping them within the supervision of an all

E;‘t"::p::s_ geeing Police, must not be more than necessary for

triction that objeet. The regulations which you shall make
:::o“’f“ge_ with the just and humane design of protecting the
ment.’ natives from ill-treatment must not be such as to

harass the Furopean with any unnecessary restraints
or to give him uneasiness by the display of improper
distrust and suspicion. Laws passed in such a spirit
tend to produce the very mischiefs which they aim at
preventiug. To the evil-minded they suggest evil;
they furnish the discontented with materials or
pretexts for clamour, and they irritate the peaceably

disposed into hostility.

* * * *

57. The means which the present Act affords
you of applying the remedy referred to are set forth in
Supreme  the 43rd, 45th and 46th clauses. By the first of
s:m’:’:;" these, the laws and regulations which you make
to make under the Act are to bind all Courts of Justice,
'r:‘g';{;‘t‘g ns Whether chartered by the King or not, and their
binding on jurisdictions, and also all places and things through-
;‘1":::‘:5 out the territories of British India. By the 45th
thingsin  clause your laws and Regulations are to be taken
ﬁ:ét’:'h notice of by all Courts of Justice within those terri-
tories and they need not be registered in any Court.
By the 46th clause you are restrained from making
without our previous sanction any Law or Regulation
Restriction which shall empower any Courts other than those
on lawe chartered by the King to sentence British subjects.
making or their children to death, or which shall abolish the
gﬁ;f:n‘;’: Courts so chartered. In respect to the last-mentioned
Goverament clause we certainly should not without much consi-

deration give our sanction to the important changes
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there referred to and for the present those changes Lqws no
may be regarded as out of view....... Your Laws {oﬂzer
and Regulations no longer require to be authenticated anthenticat-
by registration in the Supreme Courts, and they, :5 av rei!il-
notwithstanding, bind those Courts and must be s’:p,::,:
noticed by them without being specially pleaded or Courts
proved. This is the known privilege of sovercign
legislation. Beyond this you are expressly authorized

to make laws for the jurisdiction of the Supreme

Courts, & most material qualification as we conceive

of the inability to abolish them; since in virtue of

this authority you may reduce the extent or circums-

cribe the sphere of their judicial power in any degree
consistent with their retaining their essential

character,

58. With regard to British-born subjects, when .
the Act says that you shall not pass laws making FProvision
them capitally punishable otherwise than by the British-born
King’s Courts, it does by irresistible implication subjects
authorize you to subject them in all other criminal
1espects and in all civil respects whatever to the
ordinary tribunals of the Country. We know not
indeed that there is any crime for which, within this
clause, they may not be made uamenable to the
‘Country tribunals, provided that the law in giving
those tribunals jurisdiction over the crime shall
empower them to award to it some other punishment
than death.

59. From thesc premises there are some Prac- g.ieh.horn
tical inferences to which we must call your attention. subjects
First, we are decidedly of opinion that all British-born ::I?j:cted
subjects throughout India should forthwith be sub- tosame
jected o the same tribunals with the Natives. It is S:";;f;“m
of course implied in this proposition that in the
interior they shall be subjected to the Mofussil
‘Courts. So long as Europeans, penetrating into the
interior, held their places purely by the tenure of
sufferance, and bore in some sense the character of
delegates from a foreign power, there might be some
reason for exempting them from the authority of those
judicatures to which the great body of the inhabitants
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were subservient. But now that they are to become
inbabitants of India, they must share in the judicial
liabilities as well as in the civil rights pertaining to
that capacity, and we conceive that their participa-
tion in both should commence at the same moment.

60. It is not merely on principle that we arrive
at this conclusion. The 85th clause of the Act, to
which we have before referred, after reciting that the
removal of restriction on the intercourse of Europeans
with the country will render it necessary to provide
against any mischiefs or dangers that may thence
arise, proceeds to direct that you shall make laws for
the protection of the Natives from insult and outrage
—an obligation which in our view you cannot possibly
fulfil, unless you render both Natives and Europeans
responsible to the same judicial control. There can
be no equality of protection where justice is not
equally and on equal terms accessible to all.

61. In laying down this proposition, however,
we must guard against misconception. Though an
Englishman be made amenable to the same tribunal
with the Native, and though his rights be placed
under the same supervision and protection, it does
not follow that those rights are to be determined by
the same rule. It is not necessary, for example, that
the property of an Englishman should descend by
the Indian rather than by the English Law of
Succession. In cases of marriage the same tribunal
may observe one rule in respect to the Englishman,
another in respect to the Mussulman, and a third in
respect to the Hindoo. Even in ‘criminal cases,
where such distinctions are least desirable, they may
yet sometimes be necessary, since it is conceivable
that what would operate as a severe penalty to a
Hindoo, would be felt as none by an Englishman.
But variances like these do not affect the mamn
principle. The maxim still remains that justice
is to be distributed to men of every Race, Creed, and
Colour, according to its essence, and with as little
diversity of circumstances as possible.
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62. Secondly, in looking forward to the effect uf Question

making Englishmen triable by the Mofussil Courts ;’f introduc-
. ng trial

vou will do well to tuke into your renewed and very py Jury
serious consideration a question often mooted, and
even partially discussed, though as yet undecided.
We mean whether or not the use of Juries in
Criminal Trials should be introduced into the
Provinces. We would not blindly yield to the opinion
or the prejudice that it is the inalienable right of an
Englishman under a Criminal accusation to be tried
by a Jury. The only inalienable right of an accused
Englishman is justice; and if he resides in the Interior
of India, he must be content with such justice as is
dispensed to the Natives. But the prospect of an
increased residence of Euvglishmen in the Interior,
considering their known attachment to the principle
of this Institution, forms an additional reason for the
consideration of the expediency or inexpediency of
adopting it generally.

63. Even, however, if it be so adopted, it is
neither necessary nor expedient that the Jury Trial Criminal
which may be established in India should be an exact procedure
copy of that which subsists in England. Whatever of England
may be the prejudices of Englishmen, we strongly :,?;l.(:,:ot
deprecate the transfer to India of all the peculiaritics ferred
ot our Criminal Judicature. We are not satis- :’;':ﬁ,”dh’
fied that these peculiarities are virtues. There
15 no inherent perfection in the number twelve,
nor any mysterious charm in an enforced un-
animity of opinion, and legislating for the Indian
people, we should be apt to seek the prece-
dents in the ancient usages of India, rather than iu
the modern practice of England. The system of
Criminal Judicature which you adopt must be formed Legislatidn
with ar. especial regard to the advantage of the :ﬁ%ﬁ?&"ﬁe
Natives, rather than the New Settlers, not because based on
the latter are in themselves less worthy of considera- ;':f;';'o,
tion, but because they are comparatively few, and India
Laws and Institutions exist for the benefit not of the
-few but of the many.

* * * *

76. We have now completed all that we deem
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it necessary to say at present regarding the legislation
to be exercised, and the laws to be made, in India.
We will proceed to consider the new relation in which
you will be placed with reference to the subordinate
Governments, mnot by means of your legislative
supremacy, but in other respects.

77. The words of the 89th clause are very com-
prehensive: ‘The superintendence, direction, and
control of the whole civil and military Government of
all the said territories and revenues in India shall be
vested in the said Governor-General in Council’.

78. The powers here conveyed, when the words
are interpreted in all their latitude, include the whole
powers of Government. And it is of infinite impor-
tance that you should well consider and understand
the extent of the responsibility thus imposed upon
you. The whole civil and military Government of
India is in your hands, and for what is good or evil in
the administration of it, the honour or dishonour wiil
rebound upon you.

79. With respect to the exercise of your legisla-
tive powers in the several Presidencies, what we have
adduced of a general nature on that subject will, for
the present, suffice.

80. With respect to the other power which you
are called upon to exercise, it will be incumbent upon
you to draw, with much discrimination and reflection,
the correct line between the functions which properly
belong to a local and subordinate Government and
those which belong fo the general Government ruling
cver and superintending the whole.

81. When this line is improperly drawn the
consequence is either that the general Government
interferes with the province of the Local Govern-
ment, and enters into details which it cannot manage,
and which preclude its consideration of more impor-
tant objects; or that it withdraws its attention from
the evidence of many things which may be right or
wrong in the general course of the local edministra-
tion, and thus partially deprives the State of the
benefit of its superintendence and control.
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82. It is true that the former Acts of Parlia- ypyperfect

ment, which made the Local Government of Bengal exercise
of control

o supreme Government, gave the Governor-General g Supreme
in Council a control and superintendence over the G°V=ﬂ'lgleﬂ‘
other Presidencies as complete and paramount as it g‘,’;{,,:‘:e‘
was possible for language to convey, and this we must gz‘;::ﬂ'
assume to have been the intention of the Legislature. :
In practice, however, the Supreme Government made
little exercise of its superintending authority, and the
result has been that even that little exercise of it has
been generally made when it was too late to be made
with real effect, namely, aftcr the subordinate Gov-
ernment had taken its course; thus losing the charac-
ter of control and responsibility, und retaining only
that of ex post facto intervention—a sort of interven-
tion always invidious, and in most cases nothing but
invidious, because what was alrcady done, however
open to censure, was beyond the reach of recall or
correction.

83. It is evidently the object of the present Act Control of
to carry into effect that intention of the Legislature Supreme
to which we have alluded. Invested as you are with S:;‘::g‘“t
all the powers of Government over all parts of India, ordinate
and responsible for good government in them all, you g:;’t:“'
are to consider to what extent, and in what parti- ghonld be
culars, the powers of Government can be best cxercis- mﬂE"%ve
ed by the local authorities, and to what extent, and® o
in what particulars, they are likely to be best exercis-
ed when retained in your own hands. With respect
to that portion of the business of Government which
you fully confide to the local authorities, and with
which a minute interference on your part would not
be beneficial, it will be your duty to have always
before you evidence sufficient to enable you to judge
if the course of things in general is good, and to pay
such vigilant attention to that evidence as will en-
sure your prompt interposition whenever anything
occurs which demands it,

84. 1In general it is to be recollected that in all
cases where there are gradations of authority the
right working of the system must very much depend



Exact
limits
between
control
and inter.
ference
cannot be
defined,

Corres-

250 INDIAN CONSTITUTIONAL DOCUMENTS

on the wisdom and moderation of the supreme autho-
rity and also of the subordinate authorities. This is
especially true of a system so peculiar as that of our
Indian Empire. 1t was impossible for the Legisla-
ture, and it is equally so for us in our instructions,
to define the exact limits between a just control and
u petty, vexatious, meddling interference. We rely
on the practical good sense of our Governor-General
in Council, and of our other Governors, for carrying
the law into effect in a manner consonant with its
spirit, and we see no reason to doubt the possibility
of preserving to every subordinate Government its
due rank and power, without impairing or neutralis-
ing that of the highest.

85. The subordinate Governments will corres-

pondence of pond directly with us as formerly, but we think that

subordinate
Govern-
ments with
Court of
Directors

Seat of
Supreme
Government

you should immediately receive copies of all their
more important letters to us, both as part of the
evidence of their proceedings which you should have
before you, and that we may have the benefit of the
observations which you may have to make, and which
we desire that you will always despatch to us with
the smallest possible delay.

86. It will be for you to determine what part
of their records, or what other documents, it will be
necessary for you regularly to receive as evidence of
the general proceedings of the subordinate Govern-
ments, and as an index to the other documents which
you will have occasion to call for when anything
occurs which you desire to investigate.

* * * *

97. The Legislature has left the seat of the
Supreme Government, both permanent and tempo-
rary, to its own choice. The important circumstance,
however, of making the Governor-General local
Governor of Bengal, renders it necessary that his
habitual residence should be in the place where he
can best perform both sets of his duties, that is, i
Bengal. We have no doubt, therefore, that you
wili concur with us in thinking the seat of the
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Supreme Government should be at Calcutta, where
your records are now deposited, and where the re-
quisite Buildings, public and private, already exist.

98. It 1s true the Governor-General may appoint
a Deputy as Governor of Bengal. But this arrange-
ment would need to be permanent, if the seat of the
Supreme Government were not in Bengal; and in
that there would be considerable difficulty. The
Gorvernor can appoint as his Deputy, only one of the
crdinary members of the Supreme Council. But if
one of the four ordinary members of the Supreme
Council is taken away, three only remain. By ex-
press enactment also it is established, that three
ordinary Members shall be present to constitute a
Legislative Council. But the inconvenience of being
unable to transact business without the presence of
every Member of the Council must be obvious,
especially in India, where the health of Europeans is
80 pracarious.

* * * *

100. There is one function of Government, with
respect to which it may be a question in what hands
it should be lodged—we mean the regulation and
management of the external relations. With respect
to the great questions of peace and war, there is no
room for deliberation. It is very obvious they should
be determined wholly by the superintending Govern.-
ment which alone has under its eye the whole of the
relations of the State. We think indeed that the
diplomatic interests of the State will be placed with
most advantage entirely in the hands of the Supreine
Government; and the patronage connected with that
department will of course follow the duties. It does
not follow, nor do we mean, that if, from proximity,
or any other cause, a particular Residency, or a
particular negotiation, can be better superintended
by a local, than the general Government, the general

Government should not delegate that superinten-
dence.
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103. By clause 87 of the Act it is provided that
no person by reason of his birth, creed, or colour,
shall be disqualified from holding any office 'in our
service.

104. It is fitting that this important enactment
should be understood in order that its full spirit and
intention may be transfused through our whole system
of administration.

105. You will observe that its object is not to
ascertain qualification, but to remove disqualification.
1t does not break down or derange the scheme of our
Government as condueted principally through the
instrumentality of our regular servants, civil and
military. To do this would be to abolish or impar
the rules which the Legislature has established for
securing the fitness of the funcfionaries in whose
hands the main duties of Indian administration are
to be reposed—rules to which the present Act makes
» material addition in the provisions relating to the
college at Haileybury. But the meaning of the
enactment we take to be that there shall be no gov-
erning caste in British India; that whatever other
tests of qualification may be adopted, distinctions of
race or religion shall not be of the number; that no
subject of the King, whether of Indian or British or
mixed descent, shall be excluded either from the
posts usually conferred on our uncovenanted
servants in India, or from the covenanted service
itself, provided he be otherwise eligible consistently
with the rules and agreeably to the conditions observ-
ed and exacted in the one case and in the other.

106. In the application of this principle, that
which will chiefly fall to your share will be the
employment of natives, whether of the whole or the
mixed blood, in official situations. So far as respects
the former class—we mean natives of the whole
blood—it is hardly necessary to say that the purposes
of the Legislature have in a considerable degree been
anticipated ; you well know, and indeed have in some
important respects carried into effect, our desire that
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patives should be admitted to places of trust as freely

and extensively as a regard for the due discharge of

the functions attached to such places will permit.

Even judicial duties of magnitude and importance are

now confided to their hands, partly no doubt from
considerations of economy, but partly also on the
principles of a liberal and comprehensive policy; stiil

» line ot demareation, to some extent in favour of the
natives, to some extent in exclusion of them, has been
maintained ; certain offices are appropriated to them,

from certain others they are debarred—not because gypiterion of
these latter belong to the covenunted service, and fitness
the former do not belong to it, but professedly on the
ground that the average amount of native quahfica-

tions can be presumed only to rise to a certain limit.

It is this line of demarcation which the present enact-

ment obliterates, or rather for which it substitutes
another, wholly irrespective of the distinction of races.
Fitneos is henceforth to be the criterion of eligibility.

107. To this altered rule it will be NECeSSATY (\ o ier.
that rou should, both in your acts and your language, able Indiani
conform; practically, perhaps, no very marked differ- zation of

service not
ence of results will be occasioned. The distinction expected
between situations allotted to the covenanted service
and all other situations of an official or public nature

will remain generally as at present!.

108. Into a more particular consideration of the
effects that may result from the great principle which
the Legslature has now for the first time recognised
and established we do not enter, because we would
avoid disquisition of a speculative nature. But there
is one practical lesson which, often as we have on
former occasions inculcated it on you, the present
subject suggests to us once more to enforce. While,
on the one hand, it may be anticipated that the range
of public situations accessible to the natives and mix-
ed races will gradually be enlarged, it is, on the other
hand, to be recollected that, as settlers from Europe
find their way into the country, this class of persons

1 Bee Anlerson and Subedar, Development of an Indian
Policy, pp. T1-76,




European
competition
fors

service

Indians

to be made
fit to meet
European
competition

Aim of
‘Government

254 INDIAN CONSTITUTIONAL DOCUMENTS

will probably furnish candidates for those very situa-
tions to which the natives and mixed race will have
admittance. Men of European enterprise and educa-
tion will appear in the field ; and it is by the prospect
of this event that we are led particularly to impress
the lesson already alluded to on your attention. In
every view it is important that the indigenous people
of India, or those among them who by their habits,
character, or position may be induced to aspire to
office, should, as far as possible, be qualified to meet
their European competitors.

Thence, then, arises a powerful argument for the
promotion of every design tending to the improve-
ment of the natives whether by conferring on them
the advantages of eduecation, or by diffusing among
them the treasures of science, knowledge, and moral
culture. For these desirable results, we are wellk
aware that you, like ourselves, are anxious, and we
doubt not that, in order to impel you to increased
exertion for the promotion of them, you will need no
stimulant beyond a simple reference to the considera-
tions we have here suggested.

109. \While, however, we entertain these wishes
and opinions, we must guard against the supposition
that it is chiefly by holding out means and oppor-
tunities of official distinction that we expect our Gov-
ernment to benefit the millions subjected to their
authority. We have repeatedly expressed to you a
very different sentiment. Facilities of official advan-
cement can little affect the bulk of the people under
any Government, and perhaps least under a good
Government. It is not by holding out incentives to
official ambition, but by repressing crime, by securing
ond guarding property, by cresting confidence, by en-
suring to industry the fruit of its labour, by protect-
ing men in the undisturted enjoyment of their rights,
and in the unfettered exercise of their faculties, that
Governments best minister to the public wealth and
happiness. In efiect, the free access to office is
chiefly valuable when it is & part of general freedom.
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48. AOT ESTABLISHING THE JUDICIAL
COMMITTEE OF THE PRIVY COUNOIL", 1838.
(3 & 4 Willlam IV, C. 41; August 14, 1833).

[ Originally the Privy Council was a panel or organ of the
Magnum Conctlium or the Great Council of medieval
England. In course of time it became the supreme Court of
Appeal for all the King's lands beyond the seas. 1n 1726 the
Charter of George I establishing the Mayor's Courts in the
three Presidencies 1n India gave a right of appeal from those
courts, first to the Governors in Council and thence to the
Privy Council, in cases where the amount in dispute exceeded
1,000 pagodas, 1.e., 4,000 rupees. By later enactments the
Privy Council was empowered to hear appeals from the
Supreme Courts and Sadar Courts of the three Presidencies.
It appears that during the petiod 1774-1833 only 50 appeals
were nstituted. Until 1833 the junisdiction of the Privy
Council was, in fact, exercised by such members of the
Council as had held high judicial offices. The Act of 1833
created a committee, consisting of the members who should
be holding, or have held, certain high judicial offices, and this
committee was empowered to do the judicial work of the
Council. Practically this committee was a court of law, but
1t maintained some admimstrative forms. Techmcally it
delivered no ‘judgment’ but merely tendered advice to the
King. An Order in Council was 1ssued on the basis of this
advice. Only one opinion was expressed, and secrecy was
msisted on. ‘‘These features form a curious reminder of the
time when judicial and governmental functions were intimately
blended, and the same council advised the King on acts of
state and judicial business.’*2 ]

.+ +..And whereas, from the decisions of various
courts of judicature in the East Indies, and in the
plantations, colonies and other Dominions of Fis
Majesty abroad, an appeal lies to His Majesty in
Council : and whereas matters of Appeal or Petition
to His Majesty in Council have usually been heard
before a Committee of the whole of His Majesty's
Privy Council who have made a Report to His
Majesty in Council, whereupon it is expedient to
make certain Provisions for the more effeetual hear-
ing and reporting on Appeals to His Majesty in
Council and on other matters, and to give such

1 See Cowell, Courts and Leqslative Authonties n
India, pp. 209-218.

2 Maitland, Conatitutional History of England, p. 463.

Preamble
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powers and jurisdiction to His Majesty in Council as
hereinafter mentioned :—

Be it enacted. . . . .that the President for the
time being of His Majesty’s Privy Council, the Lord
1ligh Chancellor of Great Britain for the time being,
and such of the members of His Majesty’s Privy
Council as shall from time to time hold any of the
oftices following, that is to say, the office of Lord
Keeper or First Lord Commissioner of the Great Seal
of Great Britain, Lord Chief Justice or Judge of the
Court of King’s Bench, Master of the Rolls, Vice-
Chancellor of England, XLord Chief Justice or Judge
of the Court of Common Pleas, Lord Chief Baron or
Baron of the Court of Exchequer, Judge of the Prero-
gutive Court of the Lord Archbishop of Canterbury,
Judge of the High Court of Admiralty, and Chief
Judge of the Court in Bankruptey, and also all per-
gons, Members of His Majesty’'s Privy Council, who
shall have been President thereof or held the office
ol Lord Chancellor of Great Britain, or shall have
held any of the other offices here-in-before mentioned,
skall form a Committee of His Majesty's said Privy
Council and shall be styled ‘*The Judicial Committee
of the Privy Council’': Provided nevertheless, that
it shall be lawful for His Majesty from time to time,
a~ and when he shall think fit, by his Sign Manuai,
to appoint any two other persons, being Privy Coun-
cillors, to be members of the said Committee.

* * * *

3. And be it further enacted, that all Appeals
or complaints in the nature of Appeals whatever,
which, either by virtue of this Act, or of any Law,
Statute, or Custom, may be brought before His
Majesty or His Majesty in Council from or in respect
of the Determination, Sentence, Rule, or Order of
any Court, Judge, or Judicial Officer, and all such
appeals as are now pending and unheard, shall from
and after the passing of this Act be referred by His
Majesty to the said Judicial Committee of his Privy
Council, and that such Appeals, Causes, and Matters
shall be heard by the said Judicial Committee, and a
Report or Recommendation thereon shall be made to
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His Majesty in Council for his decision thereon as
heretotfore, in the same manner and form as has been
heretofore the Custom with respect to matters refer-
red by His Majesty to the whole of his Privy Council
or a Committee thereof (the nature of such Report
ot Recommendation being always stated in the open
Court).

* * * *

21. And be it further enacted, that the order
or Decree of His Majesty in Council or any Appeal
from the order, sentence, or NDceree of any Court of
Justice in the East Indies, or of any Colony, Planta-
tion, or other His Majesty 's Dominions abroad, shall
be carried into effect in such manner, and subject to
such hmitations and conditions, as His Majesty in
Council shall, on the recommendation of the said
Judicial Committee, direct; and it shall be lawful
tor His Majesty in Council, on such recommendatior,
by order, to direct that such Courl of Justice shall
carry the same into effect acecordingly, and there-
upon such Court of Justice shall have the same
powers of carrying into effect and enforeing such order
or Decree as are possessed by or are hereby given to
His Majesty in Council - Provided always that nothing
in this Act contained shall impeach or abridge the
rowers, jurisdiction, or authority of His Majesty’s
Privy Council as heretofore exercised by such Coun-
cl, or in anywise alter the constitution or duties of
the said Privy Council, except so far as the same
are expressly altered by this Act, and for the purposc
aforesaid.

22.  And whereas various appeals to Jlis Majesty
in Council from the Courts of Sudder Dewanny

‘Adawlut at the several Presidencies of Calecutta, De

Madras, and Bombay in the East Indies have been
admitted by the said Courts, through the United
Company of Merchants in England trading to the
East Indies, to the office of His Majesty’s said Privy
Council, but the sujtors in the causes so appealed
have not taken the necessary measures to bring on
the same to Hearing; be it therefore further enacted
I—17A
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by the Authority aforesaid that it shall be lawful for
His Majesty in Council to give such directions to the
suid United Company and other persons for the pur-
pose of bringing to a hearing before the said com-
mittee the sevéral cases appealed or hereafter to be
appealed to His Majesty in Council from the several
courts of Sudder Dewanny Adawlut in the East Indies
and for appointing Agents and Counsel for the differ-
ent parties in such appeals, and to make such orders
for security and payment of the costs thereupon, as
His said Majesty in Council shall think fit; and there-
upon such appeals shall be heard and reported on to
1lis Majesty in Council, and shall be by His Majesty
in Council determined in the same manner, and the
Judgments, orders and decrees of His Majesty in
Council thereon shall be of the same manner, and the
Judgments, orders and decrees of His Majesty in
Couneil thereon shall be of the same force and effect,
as if the same had been brought to a hearing by the
direction of the parties appealing in the usual course
of proceeding: Provided always, that such last men-
tioned Powers shall not extend to any Appeals from
the said Courts of Sudder Dewanny .\dawlut other
than Appeals in which no Proccedings have been or
shall hereafter be taken in England on either side
for a period of two years subsequent to the admission
of the Appeal by such Court of Sudder Dewanny
Adawlut. :
* % & *

24. And be it further enacted, that it shall be
lawful for His Majesty in Council from time to time
to make any such rules and orders as may be thought
fit for regulating the mode, form, and time of Appeal
to be made from the Decisions of the said Courts of
Sudder Dewanny Adawlut, or any other Courts of
Judicature in India or elsewhere to the Eastward of
the Cape of Good Hope (from the decisions of which
an Appeal lies to His Majesty in Council), and in like
manner from time to time to make such other Regula-
tions for preventing Delays in the making or hearing
such Appeals, and as to the Expenses attending the
said Appeals, and as to the Amount or Value of the
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Property in respect of which any such Appeal may be
made.

49. MACAULAY ON THE PROCEDURE OF
LAW-MAKING!, 1835.
(Minute, June 13, 1835).

Mr. Prinsep? proposes that all the drafts of laws
which are sent up by subordinate Governments shall, f{ei:':g;: ¢
before they are laid before the Legislutive Council, be power of
considered by the Executive Couneil in the depart- g::::i‘l'“
ment to which they belong, that the Executive Coun- regarding
cil may amend them, thut the Executive Councillegislation
may frame and discuss within itsclf dratts of laws
and then submit them to the Legislative Council,
that all correspondence with all subordinate authori-
tiey, with the Law Commission and with the locul
Governments, shall be carried on through the Execu-
tive Council only. .. ..l understand him to propose
that the Executive Council ot India shall be compe-
tent to perform all acts incidental to legislation except
the final passing of a law. I have not the slightest
Lesitation in saying that this proposition is in the Macaunlay
highest degree pernicious and directly opposed to the ?,g}’::::.:"
epirit and letter both of the .\et of Parlimment and view
of the instructions of the Court of Directors.

If Mr. Prinsep’s resolution be adopted, a draft of
a law of the highest importance may be sent to
Calcutta by the Governor of Fort St. George in Coun-
cil. The Executive Council may have this draft
before them for a considerable time in the Judicial
or Financial Department. Long minutes may be
recorded on it by the Governor-General and by the
three senior members of Council. Fresh informa-
tion may be called for. Circulars may be sent all over
the country. A copious correspondence may take
place with the Madras Government. References may
be made to the Law Commission and answers receiv-
ed. This may go on for six months. And during all

1 See Dharker, Lord "Macaulay’s Legislative Minutes,
pp. 22-32, 155-158.

2 A Member of the Governor:General’s Council.
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this time, the fourth member of Council, sent to this
country expressly for the purpose of legislation,
solemnly reminded by the Court in their late dispatch
that though all the members of the Council are en-
titled to propose and discuss laws, his time and facul-
ties are to be peculiarly [devoted] to that department
of public business, considered both here and at home
as especially responsible for the manner in which the
work of legislation is carried on, would have no right
to see a single paper or to hear a single discussion,
and would certainly be precluded from voting on any
question and from recording any opinion.

By the kindness of the late and the present
Governor-General' and of my colleagues, I have been
permitted to see every public document and to assist
at cvery deliberation. But this may not always be
the case. A Governor-General may be on bad terms
with the fourth member of Council. Such a Gover-
nor-General would be borne out by the letter of the
Act of Parliament in excluding the fourth member
from all knowledge. Mr. Prinsep proposes to trans-
fer to the Exccutive Department half the business of
legislation. If this course be adopted, it will be in
the power of the Governor-General to oust the fourth
member of Council from the greater part of his legis-
lative functions. I deny both the expediency and
legality of such an arrangement. I deny the expedi-
ency of admitting a person to vote on the passing of
a law who has not been admitted to take part in all
the preceding discussions on it. I deny the legal
right of the Council of India to exclude the fourth
member of Council while they are dehiberating on the
draft of a law in the Financial or Judicial Depart-
ment. I claim for myself and my successors a legal
right to record an opinion and to give a vote not
merely on the final passing of a law, but on every
‘question which may arise respecting a law in any of
its stages. The Council, I trust, will not decide
against this claim without a reference home.

1 Lord William Bentinck retired on March 20, 1835, and
was succeeded by Sir Charles Metcalfe.
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I have done my best to make out the reasons on
which Mr. Prinsep grounds his propositions. But T cpiiciem
am quite at a loss to understand them. He says of Priusep's
that the public authorities must not be taught to *rEument:
believe that they have two masters. That question
is for a higher authority than ours. Parliament has
thought fit to confide the executive government of
India to one body, and the supreme legislative power
to another body. If this be an evil, let us apply to
'the home authorities to rid us of it. . ... But as the
law now stands the Indian Empire has two masters, (I:‘“Il::“::l:.
and we cannot repeal the law. There is a supreme yjye Councit
Executive Council and a supreme Legislative Couneil ﬂmﬂ';t bed
and, whether this be a convenient arrangement or t?g;::‘:,
not, we cannot lawfully transfer the functions of thetive

supreme Legislative Council to the Executive Council. Council.

Mr. Prinsep proceeds thus: ‘Suppose, too, an
crder from the Legislative Council should be neglect-
ed or disobeyed, whence is the punishment to come ?
If the Legislative Council were to take the enforce-
ment of its orders on its own hands, it would soon
become an Executive Council, and the functions of
the different branches of the Government would be
confounded.’

The danger then is that the functions of the execu-
tive and the legislative branches of the Government S{’!‘,l‘ﬂ:.“e‘p,.
should be confounded. And the remedy is to jumble fear that
them together in inextricable confusion. That the é‘l"".““
X X . . ouneil
Legislative Council should become an Executive may
Council would be s frightful evil. But that the Shcosch
Executive Council should become a Legislative Coun- of Execu-
cil is no evil at all. And how does Mr. Prinsep’s ‘é::nc“
proposition meet the difficulty which he has raised ?
-Suppose that his rules are adopted. The Legislative
Council wants information on some questions. It
applies to the Executive Council. The Exccutive
Council neglects to procure the information. Whence
is punishment to come? How is the information to
be procured? If the Legislative and Executive
Councils differ, this case might easily arise. If on

the other hand they always agree, there is an end of
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the argument about the two masters. The right
course scems to me very obvious. When Parliament
gave us the power of legislating it gave us also, by
necessary implication, all the powers without which
it is impossible to legislate well. I see no reason why
the Legislative Council may not correspond directiv
with the subordinate Governments and with the Law
Commission, why it may not directly call for informa-
tion from any public functionary, why it may not, if
it 1s considering & draft of a law on a military or
financial subject, require the attendance of the mili-
tary or financial secretary. In no Government would
I sacrifice substantial convenience to forms. Least
ot all would I make such a sacrifice in a Government
so new as this, in a Government which owes nothing
to ancient associations.

1f however it be the opinion of gentlemen inore
experienced than myself that there would be any
advantage in interposing the Executive Council as a
mere organ of commmunication between the legislature
and other bodies, though I must own that I do not
conceive that the dignity of the Executive Council
would be raised by such a course and though I fear
that much delay and inconvenience would result from
it, T will not press my objections. But in that case
it will be fit that the Executive Council should be
merely an organ of transmission, that its letters
should be mere echoes of the communications made
to it by the iegislature, and that it should instantly
transmit to the legislature every paper relating to
legislation which might be sent to any executive
department. Thus far I am ready to go. But that
the Executive Council should, as Mr. Prinsep pro-
poses, take on itself the greater part of the business
of legislation would be, I again repeat, a most repre-
hensible course. It would be in the highest degree
inexpedient. It would be a direct violation of the
Act of Parliament. It would be a direct violation
of the latest orders received from the Court of Direc-
tors. Nor would there be, as far as I can perceive,
a single compensafory advantage to set off against
these objections,
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50. LORD ELLENBOROUGH ON GOVERNOR-
GENERAL'S OCOUNOIL.

[ Lord Ellenborough’s interpretation of Section 40 of the
Charter Act of 1833, relating to the posuition of the ‘Fourth
Crdinary Member of Council,” should be read along with the
views of the Court of Directors esplammed in paras 21-23 of
the Despatch of 1834. ]

I. Letter to Lord Auckland, September 19, 1841.

It appeared to me when I was at this office Governor-
before!, that you were m want of some officer in India u?l:::{:lhave
whose duties should be similar to those of the a Financial
Chancellor of the Exchequer here . . . . . My idea was Minister.
and 1s, that the general superintendence of the
finances would be better entrusted to a person not
educated in the Company’s service, but formed to
habits of business here, and it has occurred to me
that the Member of Council now only authorised to
attend the meetings of Council when legislative Llwb
mensures are hefore it, might_be permitted to attend m:;n.:{“
when matters of revenue and finance are bhefore it, Financial
and might be made your Financial Minister. Minister.

* L4 * %*

One of my former plans was to make the several

Members of Council in practice, as they once, I Membersof
s A * ~ Council
believe, used to be, heads of departments—in fact the ghould be

Governor-General’s Secretaries of State. I should made

. . . heads of
be glad to know your views upon this point. My depart-
idea is that all business is ill-transacted by Boards, ments.
end that the secret of etficient administration is in
individual responsibility. The Members of Council
made Heads of Departments would still he the
Governor-General’s Cabinet,

II. Minute, February 18, 1844,

The Court of Directors in their letter dated the L‘f"é':':::%‘:

29th of November, 1843, have intimated their desire Directors
that the presence of the fourth member of Council 'fag‘:'d’”‘

may hot be restricted to meetings held for the purpose Member

1 Lord Ellenborough held the Presidency of the Board
ot Control on four occasions: September, 1828—November,
1830 (Wellington’s Cabinet); December, 1834—Apnl, 1835
(Peel’'s Cabinet); September-October, 1841 (Peel’s Cabinet);
February-May, 1858 (Derby’s Cabinet).
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of passing Laws and Regulations, but have at the
sume time cautioned us to bear in mind that at such
meetings only is he entitled to a voice in our
proceedings. .

It is impossible to regard this otherwise than as
a mere expression of the opinion and wish of the
Court. If the words used could be regarded as
conveying & *‘direction,”’ by virtue of such direction
the 4th Member of Council would become entitled to
sit at mectings not held for the purpose of passing
Laws ond Regulations; but the last Charter Act
expressly provides that the 4th Member of Council
shall not be entitled to sit or vote in the Council
except at meetings thereof for making Laws and
Regulations; therefore any such “*direction’’ given by
the Court would be altogether invalid because incon-
sistent with the Act of Parliament, from which alone
the Court derive their authority. The Council of India
as established by Act of Parliament is as much a part
of the Constitution of India as the Court of Directors
and it is the duty of the Council to guard with
jealousy all its rights, to resist all infringements of its
powers and above all to treat as utterly null every
direction which if obeyed would change its composi-
tion. Considering however that the Court can only
have intended to convey an intimation of their
opinion and of their wish, and not to send a direction
which they are not by law competent to give, we may
properly show our respect for the opinion of the
Court by carrying into effect their wish that the 4th
Member of Council should sit at meetings of the
Council not held for the purpose of making laws and
regulations in as far as it may appear that his
presence may not be injurious to the public service;
but it may at all times be borne in mind that above
all things secrecy in Council and promptitude in
action are essential to the successful conduct of
public affairs in India; and it must also be understood
that any individual member of the Council may, at
any time if he shall see fit, require that any person
shall withdraw from the Council who is not entitled
to sit therein by the Acts of Parliament.
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51, LORD ELLENBOROUGH!' ON THE COURT
OF DIRECTORS, 1844.

{Letter to the Secret Committee, January 18, 1844).

[Lord Curzon observed, '‘With better judgment and less
vamty Ellenborongh might have been a considerable ruler, for
he had conspicuous talents, and I remember Mr. Gladstone
telhing me that he thought him the best speaker of his day in
the House of Lords. As 1t 15, he was the shortest-lived and
the least successful of all the Governors-General”. It 1s »mid
that the main reason of the hostility of the Court of Directors
to Lord Ellenborough was his attempt to exalt the army at the
expense of the Civil Service : ** the civil administration of the
country (tr.e., India) was the patrimony of the Ihrectors, and
afforded a rich provision for their relatives and all having
interest with them. Of course the Civil Service was accord-
ingly a favoured service..... Deserving soldiers were given
appointments (by Lord Ellenborough) hitherto reserved for the
proteges of the Court, and the whole interest of the Court and
Civil Service turned against him. He may have gone too far,
as Kaye contends, and exalted the army unduly at the expense
of the avilians; but the most moderate reforms n  that
direction would have been sufficient to arouse the undying
hostiity of the privileged class. ‘The selection of muhtary
men’, wrote the Court, ‘for important offices previously held
by civihans can hardly fail to impair the efficiency of the Civil
Service of India> This was the head and front of Lord
Ellenhorough’s offending, and this led to Iis recall. His
successors, Lord Hardinge and Lord Dalhousie, were always
most careful to avoid any such mistake; and they were conse-
quently enabled to carry, without opposition, measures which
i Lord Ellenborough's time would certainly have heen
denounced by the authorities in Leadenhall Street.” ]

2. Your Honourable Committee must be too well ¢y
acquainted with the Act of Parliament which regu- nothing
lates the Government of India not to be aware that :’:;:;::r
it is my duty to pay regard only to the orders of the of commu.
Court sanctioned by Her Majesty's Commissioners ;l‘i::ig:
for the Affairs of India. Of the opinion entertained Governor~
by the Court itself, I can constitutionally have no Seperat
knowledge. I only know the Court as the channel Board
through which it has pleased Parliament to provide °f Control

that the orders of the supreme authority in England

1 For a favourable view of Lord Ellenborough’s adminia-
tration see H. M Durand, ZLife of Sir Henry Durand,
Chapter 1IV.
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shall be conveyed to India; but that supreme autho-
rity does not reside in the Court itself. It resides
altogether in Her Majesty’'s Commissioners for the
Affairs of Indin who are empowered to alter as they
may think fit every order the Court may desire to
transmit, and to direct the transmission of orders of
which the Court may unanimously disapprove.*

3. 1t is true that while Parliament has provided
that all the measures of the Indian Goverrment shall
be thus practically under the sole control of Her
Majesty s Commissioners, it has left to the Court the
independent power of evincing its real disapproval of
the measures to which, under the control of the Com-
missioners, it may have signified its sanction, by
removing from his officc the Governor-General with
whom those measures may have originated.

4. It is not for me to question the wisdom of this
provision, but it is evident that it may be so exercised
us to cffect the removal from office in the midst of
great public difficluties, of the person by whom it may
be the opinion of the supreme authority n England,
that those difficulties can be most successfully en-
countergd:*

52, THE CHARTER ACT OF 1833.
(16 & 17 Vict., C. 95).

(An Act to Provide for the Government of India,
August 20, 1853).

When the term of the Charter of 1833 was about to
expire, the authorities in London asked Lord Dalhousie to
give them his opinion on the changes to be introduced. The
Governor-General wrote ‘a masterly essay’ consisting of 167
paragraphs, dated October 13, 1852, and entitled ‘The Gov-
etnment of India’. He strongly advocated the retention of
the supreme control vested in the Governor-General 1 Coun-
cil, but such control was not to be ‘‘exerted in petty interfer-

1 Sir Robert Peel, Prime Minister of England, wrote in a
private letter on February 20, 1842, ““The Court (of Directors)
is becoming a very troublesome body, mainly from the want
of efficient control. They presume upon the absence of 1t, and
encroach accordingly.”

2 Lord Ellenborough himself was recalled by the Court
of Directors without the approval of the Board of Control.
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ence with the local admimstration of the Presidencies Lord
Dalhousie also supported the Governor-General's nght to over
rule his Council. ponting out that his ‘‘responsitulity to the
Court, to Parhament, and to the Crown afforded a full
guaraniee that this great power will never be exercised with
out very weighty reasons’” He pleaded for the entire 1econs
truction of the Legmslature The Civiian members of the
Council, who were usually taken from the Bengal Service,
¢‘could know nothing about the local legislation required for
Madras and Bombay, and have no skill w the technical diffi-
culties which attach to legislative enactments”. Neither the
Commander-in-Chief nor the military member of Counct’
could ‘*‘by any possibility know anytlung about the matter'
The Governor General was too busy with his executive duties
to pay much attention to legislation Even the fourth
member, ‘‘although profoundly versed in Enghsh law, 15 as
profoundly ignorant of all laws prevailing in India, whether
Hindu, Mahomedan, regulations or acts Ile knows absolute
ly nothing of the inhabitants, the tenures, the practice or the
habits of the country to which he comes, and from which he
15 probably withdrawn when he has mastered these diffi
culties”’. Lord Dalhousie’s plan was to associate with the
Executive Council (which, he thought, should be recruited
not from Bengal only, but from the three Presidencies) extra
members, 1ncluding Judges of the Supreme Court, a memba)
of the Board of Revenue, and the Advocate-General. e also
suggested that the Governor-General should be relieved of
the charge of the local affairs of Bengal, which should ba
placed under a Licutenant-Governor. On June 8, 1853, Sir
Charles Wood wrote to him, ‘“We take, I think, all your
suggestions for India. except emacting in plammer form your
powers and those of the Governors of the Presidencies when
absent. .we thought 1t wicer not to attempt this, lest we
should have limitations forced on us.’*1]

15. The provisions of the said Act of the Third
and Tourth Years of King Willlam the Fourth.
relating to the Division of the Presidency of Fort
William in Bengal into Two Presidencies, and to the
Measures consequent thereupon, which have been
suspended under the Authority of the Act of the

Session holden in the Fifth and Sixth Years of King of Agra

William the Fourth, Chapter Fifty-two, shall remain
suspended until the Court of Directors, under the
Direction and Control.of the Board of Commissioners
for the Affairs of India, shall otherwise direct; and
during the Continuance of such Suspension the Provi-

1 See Lee-Warner. Life of Dalhousie, Vol. II, pp. 218-233.
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sions of such last mentioned Act, authorizing the
Appointment of a Lieutenant-Governor for the North-
Western Provinces, then under the Government cf
the Presidency of Fort William in Bengal, and the
Appointments and Arrangements made thereunder,
shall remain in full force.

16. It shall be lawful for the said Court of
Directors, under such Direction and Control as afore-
said, if and when they think fit, at any Time after
the passing of this Act, to declare that the Governor-
General of India shall not be Governor of the Presi-
aency of Fort William in Bengal, but that a separate
Governor shall be appointed for such Presidency, and
in such Case & separate Governor shall be from Time
to Time appowmted for such Presidency accordingly,
in manner provided by the said Act of the Third and
Tourth Years of King William the Fourth, in the
Case of Vacancies happening in the Offices of the
Governors of the Presidencies of Fort Saint George
and Bombay; and from and after the Appointment of
such Governor, the Power by the said Act vested in
the Governor-Gencral of India of appointing a Deputy
Governor of the said Presidency of Fort William in
Bengal shall cease; and unless and until a separate
Governor of such Presidency shall be constituted as
aforesaid, it shall be lawful for the Court of Diree-
tors, under such Direction and Control as aforesaid,
if and when they think fit, at any Time after the
passing of this Act, to authorize and direct the Gov-
ernor-General of India in Council to appoint from
Time to Time any servant of the said Company who
shall have been Ten years in their Service in India to
the Office of Lieutenant-Governor of such Part of the
Territories under the Presidency of Fort William in
Bengal as for the Time being may not be under the
Lieutenant-Governor of the said North-Western Pro-
vinces, and to declare and limit the Extent of the
Authority of the Lieutenant-Governor to be so
appointed.

17. It shall be lawful for the Court of Directors
of the said Company, under such Direction and
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Control, if and when they think fit, to constitute Oue conrt of
riew Presidency within the Territories subject for the Directors ¢
Time being to the Government of the said Company, jocreate a
and to declare and appoint what part of such Terri- Dew
tories shall be subject to the Government of such new revidency
Presideney; and unless and until such new Presi-

dency be constituted as aforesaid, it shall be lawtul

for the said Court of Directors, under such Ihrection

and Control as aforesaid, if ahid when they think fit,

to authorize (in addition to such Appomtments as are
hereinbefore authorized to be continued and made

for the territories now and heretofore under the suwid :Z::’,::"m
Presidency of Fort William) the apjointment by the creation of
said Governor-General in Council of a Lieutenunt- §fiutenant-
Governor for any Part of the Territories for the Time Governor-
being subject to the Government of the said Company, ship

snd to declare for what part of the said Territortes

such Licutenant-Governor shall be appomted, and

the Extent of his Authority, and from Time to Time

to revoke or alter any such Declaration

18. It shall be lawful for the said Court of
Directors, under such Direction and Control as aforc- gourt of
gaid, from Time to Time to declare and appomnt whit Directors
Part or Parts of the Territories for the Time beivy gg, ::f‘iv::ed
subject to the Government of the suid Company shall and alter
be or continue subject to each of the Presidencies and P:lnlt:l::cle-
Lieutenant-Governorships for the Time being sub. and
sisting in such Territorics, and {o muke such Distri- éﬁ::::::::"
bution and Airangement or new Distribution ane ships
Arrangement of such Territories into or among such
Presidencies or Lieutenant-Governorships as to the
said Court of Directors, under such Direction and
Control as aforesaid, may seem expedient

19. The Provisions of the said Act of the Third All laws
and Fourth Years of King William the Fourth, ns .ppuev.'me
amended by this Act, and all other Provisions now in to existing
force for the Administration of the Executive Govern- 5'1?;"{,’: ucles
ment of the Presidencies of Fort Saint George sppiicsble
and Bombay respectively, and authorizing the
Revocation and Suspension of the Appointment Presi-

of Councils and the Reduction of the Number 2<°*
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of Councillors in such Presidencies respectively,
and as to the Powers, Duties, Functions, and
Tmmunities of the Governors of such Presiden-
cies respectively, and of such Governors in their
respective Counecils, and concerning or applicable
to the Appointment and provisional Appointment
of Governors and Members of Council of the said
Presidencies respectively on Vacancies, and other-
wise providing for Vacancies in the office of any such
Governor, and concerning the Removal and Dismissal
of such Governors and Members of Council, and the
Revocation of Appointments and provisional Appoinut-
ments of Governors and Members of Council of such
Presidencies, and concerning the Salaries and Emolu-
ments ot such Governors and Members of Council,
shall extend and be applicable in like Manner to and
in the Case of any new Presidency to be established
us aforesaid under this Act, and also to and in the
Case of the Presidency of Agra, in case the same be
constituted under the Provisions of the said Act of
the Third and Fourth Years of King William the
Fourth; and the said Provisions concerning Appoint-
ments of Governors and Members of Council on
Vacancies, as amended by this Act, shall extend and
be applicable to and for the first Appointment of a
Governor and Members of Council of such new
Presidency and the Presidency of Agra aforesaid.

20. Every Appointment by the Court of
Directors of any ordinary Member of the Council of
India, or of any Member of the Council of any
Presidency in India, shall be subject to the Approba-
tion of Her Mujesty, to be signified under her Royal
Sign Manual countersigned by the President of the
Board of Commissioners for the Affairs of India.

21. So much of the said Act of the Third and
Fourth Years of King William the Fourth as provides
that the Fourth Ordinary Member of the Council Jf
India shall not be entitled to sit or vote in the smd
Council, except at Meetings thereof for making Laws
and Regulations, shall be repealed.
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22. For the better Exercise of the Powers of ggtension
making Laws and Regulations, now vested in the ?::cb:':f::l
Governor-General ot Indis inn Council, the several jgy.
Persons hereinafter mentioned shall in addition to makisg
and together with such Governor-General and the
Members of the said Council, under the said Act of
the Third and Fourth Years of King William the
Fourth, be Members of the said Council of India
for and in relation to the Exercise of all such Powers
of making Laws and Regulations as aforesaid, and
shall be distinguished as Legislative Councillors 'Legislative
thereof ; (that is to say), Councillors’

One member for each Presidency and Lieute-
nant-Governorship for the Time bemg established in
the said Territories, to be appointed from Time to pos-
Time by the Governor of such Presidency and the tion of
Lieutenunt-Governor of such Licutenant-Governor- 'é:f;":;l"“
ship respectively, from among the Persons having
been or being at the Time of their Appointment in
the Civil Bervice of such Company within such
Presidency or Lieutenant-Governorship, and who
shall have been Teu Years in the Service of the sud
Company :

The Chief Justice of the Supreme Court of
Judicature at Fort William in Bengal, or the Chief
Justice or Chief Judge of any Court of Judicature
hereafter to be constituted in the said Territories to
or in which the Powers of such Supreme Court may
be transferred or vested:

One of the other Judges of such Supreme Court,
or One of the Judges appointed by Her Majesty of
any such future Court as aforesaid, to be named by
the said Governor General.

And it shall be lawful for the Court of Directors,
if they think it expedient, under the Direction and
Control of the Board of Commissioners for the Affairs
of India, to authorize and direct the Governo.-
General of India to appoint from time to time, m
addition to such Legislative Councillors as aforesaid,
Two Persons, to be selected by the said Governor-
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General, having been Ten Years in Service of the
Company, to be Legislative Councillors of the said
Council under this Act: Provided always, that the
Disabltity  Legislative Councillors added to the Council of India
of the by or under this Act shall not be entitled to sit or
é‘:ﬂi‘ﬁ},l,‘;:o vote in the said Council, except at Meetings thereof

for making Laws and Regulations.

23. It shall be lawful for such Governor-General

to appoint any Member of the said Council to be

President  Vice-President thereof at Meectings of the said Coun-

;‘;g.}g:;’t c¢il for making Laws und Rcgulations who shall

of Council yreside thercin at such Meetings in the Absence of
:::k'i.:; such Governor-General, and in the Absence of such
Vice-President the senfor ordinary Member of the

Council of India there present shall preside therein;

and the Powers of making Laws or Regulations

vested in the said Governor-General in (ouncil shall

be excreised only at meetings of the said Council, at

which such Governor-General or Vice-President or

some Ordinary Member of Council, and Six or more

%‘:,o.::‘k;f:; Members of the said Council, shall be assembled, the
Chief Justice, or Chief Judge, or such other Judge ot

the Supreme Court or such other Court as aforesaid,

or the Fourth Ordinary Member of the said Council

of India, being One; and in every Case of Difference

ol Opinion at Meetings of the said Council for making

Laws and Regulations, where there shall be an

Equality of Voices, the Governor-General, or in his

Absence the Viece-President, and in the absence of

Castio the Governor-General and the Vice-President such

g . .

vote senior ordinary Member of Council there present and
presiding, shall have Two Votes or the Casting Vote.

24. Provided always, that no Law or Regulation
g:::::l?:' made by the said Council shall have Force or be
assent promulgated until the same has been assented to by
::g‘;‘:ﬁg“y the said Governor-Ceneral, whether he shall or shall
of laws not have been present in Council at the making

(=3
thereof.
* * * %
20. No Law or Regulation made by the Gorver-
nor-General in Council shall be invalid by reason only
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that the same affects any Prerogative of the Crowu, y,y
provided such Law or Regulation shall have received affecting
the previous Sanction of the Crown, signitied under Prerogative
the Royal Sign Manual of Her Majesty, counter- Crown
signed by the President of the Board of Commiis-
sioners for the Affairs of India.

* * * i

33. And whereas by the said Act of the Third
and Fourth Years of King William the Fourth 1t ix
enacted, that the President of the Board of Commis-
sioners for the Affairs of India, but no other Cotu-
missioner, as such, and the Secretaries and other
Officers, shall be paid by the said Company suci
fixed salaries as His Majesty shall, by any Warrant Salary of
or Warrants under his Sign Manual, countersigned E{‘,;‘;‘.‘,‘;‘
by the Chancellor of the Exchequer for the Time of Control
being., direct: Be it enacted, that such fixed Salarv
of the said President of the Board of Commissioners
shall in no Case be less than the Salary which shall Only oue
be paid to One of Her Majesty’s Principal Sceretaries g:‘;:,‘:’" to
of State; and thal only one of thc said Secretaries Control
to the said Board shall be capable of being elected ;‘:}:ﬂ‘;:&
or sitting and voting in Parliament.

* * E] *

35. There shall be paid to the several Officers
heremnafter named the several annual Balaries set ggjarieq of
against the Names of such Officers respectively, ‘officials
subject to such Reduction as the Court of Directors, ™ India
with the Sanction of the said Board, may from Timc
to Time think fit: (that is to say),

To the Commander-in-Chief of the Forces in
India, One hundred thousand Company’s Rupees, iu
lieu of all other pay and aliowances:

To each Lieutenant-Governor, One hundred
thousand Company’s Rupees:

To each ordinary Member of the Council of
India, Eighty thousand Company’s Rupees:

To each Legislative Councillor of the Council of
India (not holding any other Office), Fiity thousand
Company’s Rupees:

I—18A



Relative
positions of
Governor-
General
and
Council
unchanged

274 INDIAN CONSTITUTIONAL DOCUMENTS

The several Salaries aforesaid to be subject to
the Provisions and Regulations of the said Act of the
Third and Fourth Years of King William the Fourth,
concerning the Salaries thereby appointed: Provided
always, that the Salary of any such Officer appointed
before the pessing of this Act shall not under this
Enactment be reduced.

53. SIR CHARLES WOOD'S SPEECH ON THE
OHARTER AOT OF 1853.
(House of Commons, June 3, 1853).

| The following speech lasted more than five hours. Large
portions of the speech were taken direct from Lord Dal-
housie’s essay entitled ‘‘The Government of India’, dated
October 13, 1852. Sir Charles Wood wrote to Lord Dalhousie
on June 8, 1853, *..... so far it (1.e., the Bill) has been well
1eceived, except, of course, by Bright and Young India,
whom nothing will satisfy but breaking the Directors.” The
Bill passed through the House of Commons, without substan-
tial changes, on July 29, 1853.1]

.+....I need not trouble the House with any
lengthened remarks upon the subject of the position
of the Governor-General, because, according to the
concurrent testimony of all the witnesses, there is
not much change required. Lord Dalhousie is of
opinion that no change is necessary?. The questions
that have arisen on more than one occasion as to the
relative powers of the Governor-General and his
Council have been settled by the opinions of the law
officers here, and the orders which have been sent
from the Court of Directors; and it seems quite un-

1 See Lee-Warner, ILife of Dalhousie, Vol. 1I,
pp. 222, 232.

2 Lord Dalhousie wrote in a private letter on July 10,
1852, ‘“.....1 believe, if they examine deliberately, they will
find little to alter of moment. The Government of Bengal,
however, is an exception to this observation, and I earnestly
hope they will effect a change there. I have constantly urged
1t for several years.” When a Lieutenant-Governor took
charge of Bengal (Apml 29, 1854) Lord Dalhousie wrote,
*“... ..I am conscious the transfer will be a great relief to me.
It will be a great benefit, too, to the province, although on
reviewing the two years during which I have administered it,
I find no reason to be ashamed of myself.”
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necessary to make any change in this respect. The

«nly alteration in the position of the Governor-

General which we propose to make is this. It

appears from the whole of the evidence, that, en-

trusted as he is both with the Government of India governor-
and the Government of Bengal, he has more duties General
to attend to than he can fairly discharge. We pro- :f,l:f;’:g_“
pose, therefore, to relieve him of the admipistration tration of
of the province of Bengal’. But we do not propose Bengal
that any change should be made in the general con-

trol which he exercises over the whole of the Indian
(Government. Complaints have been made by some
witnesses on behalf of the Presidencies, of the un-
necessary check on useful expenditure which they say

is imposed upon them by the Governor-General.

But this does not appear to be borne out by the facts.

..... Perhaps the existing limit on the expenditure

to be incurred by the Governors of the minor DPresi- Control of
dencies might be somewhat cxtended; but it should 2:},’:;‘_‘{’ i
not be forgotten that the wasteful expenditure in- over ex-
curred by these Presidencies before the Act of 1833, {,’:’}i’j},‘.‘,"
wus one of the main reasons stated by Lord (ilenclg? Govern-
for the change in the Government of India, rendering ments
absolutely necessary the control on the part of the
Supreme Government.

Another point has been raised as to the absence
of the Governor-General from Calcutta without his Governor-
Council. That, again, I think, is a matter for dis- ce;:::ﬂo.n
cretion, and not for legislation. There are cases from
where 1t is desirable that the Governor-General should Council
leave Calcutta. When Lord Hardinge, for example,
went up with the army, it was clearly for the benefit
of India that he should do so; and when Lord Dal-

housie went up to the Punjab,® it was also clearly for

1 The Government of India Act, 1854 (17 and 18 Vict.,
¢. T7), provided (clause 5) that the Governor-Genmeral “‘shall
no longer be the Governor of......Bengal.”

2 Charles Grant, President of the Board of Control.

3 Lord Dalhousie wrote in a private letter on April 1,
1850, ‘I daily awake more and more to the consciousness that
the place of the G.-G. is here with the Council, 1f any mea-
sures of internal improvement are to be prosecuted. Political
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Division of the mterest of India that he should be there and not

power
between
Governor-_
General
and
Council

Law
Member

at Calcutta. . . .. When the Governor-General goes
away from Calcutta on such occasions, he generally
takes with him, as it is called, the political and mili-
tary powers, which enable him to direct the political
movements in India; but he leaves with his Council
at Caleutta all the powers necessary for conducting
the general administration of India. This portion of
the duty of the Supreme Government they are per-
fectly competent to perform, and the inconvenience
and interruption to business is avoided, which would
inevitably result from moving the Council and all its
attendant functionaries from the permanent seat of
Government at Calcutta. . . .no fixed regulations ecan
be laid down which might not subject both the
Governor-General and the Empire to considerable
inconvenience.

With regard to the Executive Council, we pro-
pose no change! except that the members shall be
numed by the Court oi Directors, with the check of
the approbation of the Crown; and that the fourth
Ordinary Member, or the “legislative councillor’’, as
he is called, shall sit and vote upon all subjects
brought under the consideration of the Council.

considerations must carry me to the north just now, but I see
all the disadvantages of it to the other provinces, and I doubt
I could not satisfy my conscience if I did not return here
before the hot weather of 1851.”

1 Lord Dalhousie was satisfied with his Council. He
wrote 1n a private letter on April 16, 1850, “They are most
willing to aid, and show every symptom of personal good will
that I could wish.” There were some differences between
Lord Dalhousie and the Council regarding the annexation of
Oudh, but a unammous conclusion followed personal discus-
sion. We read in one of his private letters, dated January,
13, 1856, ‘‘All four members of Council in their minutes
recorded different views. All have come to a unanimous con-
clusion now. By giving in a little myself they have given
too, and we have arrived at an agreement 1n which we are all
cordial and one. This 1s the effect of doing the work by
personal discussion in Council. Had we proceeded by way of
minutes, I doubt whether we should ever have come to a un-
snimous deciston at all; while any decision would probably
bave cost us eight weeks instead of eight days.”
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The evidence is uniformly in favour of the estab-
lishment of a permanent Lieutenant-Governor in
Bengal. The interests of the Presidency are stated yjeutenant-
in many cuses to have suffered from the want of a Governor
permanent officer superintending the various matters of Bengal
connected with its administration!; and as it is desir-
able to relieve the Governor-General of the labour of
this duty, and will clearly be to the advantage of the
district, we propose that power should be taken to
appomnt a Lieutenant-Governor of Bengal. The
evidence is, I think, in favour of maintaining the
other Presidencies as they are at present. I think
there is considerable advantage in sending out to
these Governments statesmen from England. The
position of the Governors there is very different from
that of the Lieutenant-Governor in the Upper Pro-
vinees. There is a large European population both at
Bombay and Madras, a separate civil service, dis- M:‘d“'
tinet armies, separate courts ot judicature, and it is %‘Lmb.,
cssential, I think, that the Governors in these places
should be in a somewhat higher position than that »f
Lieutenant-Governor, and thercfore we propose to
leave these Presidencies with their Governors and
their Councils as they stand, the appointment of

1 Lord Dalhousie severely criticised the system under
which the Governor-General or his Deputy, being a member
of his Couneil, was charged with the administration of Bengal.
In his essay entitled ‘The Government of India”, dated
October 13, 1852, he wrote, ‘“The Deputy has always in prac-
tice been President of the Council also. Thus his undivided
attention can no more be given to the local affairs of Bengal
than can that of the Governor-General. The Deputy-Governor
cannot leave Calcutta to visit the districts; for 1f he does he
stops the business of the general Government and of legisla-
tion... .And so great are the anomalies which have influenc.
-ed the fate of this valuable and important province, that for
three and a half out of these twelve years of deputed rule
the functionaries, in whom was deposed the entire civil ad-
mimstration of Bengal, have been veteran generals of the
Bengal and Madras armies!"’ He added, “The ciwilians 1n
Bengal are as able as their brethren in Agra, and the country
as capable of improvement, but the best man cannot exert
himself for long with a good heart if no superior authority
ever sees the result of his labours.....” (Lee-Warner, Life
<of Dalhouste, Vol. II, p. 246).
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Governor being open, as now, either to Indian ser-
vants or to statesmen from this country. Lord W.
Bentinck, one of the best of our Governors-General,
had the advantage of having been at an early period
Governor of Madras!. We propose to continue the
present power of having a Governor, or a Lieutenant-
Governor, in the North-Western Provinces and we
propose also to take power of creating, if it should
hereafter he found desirable, a new Presidency or

Presidency 7 jcytenant-Governorship in India?; and power also

or Lieute-

nant Govers t0 regulate and alter from time to time the boun-

norship

daries and limits of the respective Presidencies ur
Lieutenant-Governorships. In taking this power, I
am looking, of course, to the large districts of the

Punjaband Punjab and the provinces of the Indus, which have

Sind

Indians
not to be
admitted
to Council

been added to our territories since 1833; but I wish
to leave it open To the Government to make any
arrangement of the Provinces which may, after full
consideration, be found most convenient for their
administration. . . . .

..... the evidence, as far as it has been
taken, is that it would not be desirable to place
natives in the Council.

I come now to matters of legislation and legal
reforms. With respect to the Law Commission

Legistation appointed in 1833, I have slated that no practical

result followed from their lobours, and that there are
great defects in the law of India as it now stands.

1 For the historical connection Letween Madras and the
post of Governor-General, see Lord Curzon, Brnitish Govern-
ment in India, Vol. II, pp. 78-82, 84, 88.

2 The Government of India Act, 1854 (17 and 18 Vict.,
c. T7) provided (clause 3) that the Governor-General in Council
might, with the sanction of the Court of Directors and the
Board of Control, ‘‘take under the immediate authority and
management of the said Governor-General of India in Council
any part or parts of the Territories for the time being in the

Chief Com- Possession or under the government of the said Company, and
missioners thereupon give all necessary orders and directions respecting

the administration of such part or parts of the said Tern-
tories, or otherwise to provide for the administration thereof.”
This provision led to the appointment of Chief Commissioners,
to whom the Governor-General in Council delegated such
powers as they thought fit.
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We think it very desirable that the mass of Reports

and partly framed Acts which remain of the labours

of that commission should be put into a shape to be
practically useful. . ... The legislation of India must 1 egigiative
take place in India, and for that purpese we propose Councll
to improve and to enlarge the Legislative Council.

..It was stated by Lord Ellenborough, in
his evidence, that great inconvenience frequently
arose in consequence of there being no member of the
Legislative Council at Calcutta who knew any thiuz
oi the manners and customs of other parts of India. Members
This inconvenience will be removed by the selection from other
of members from the other Presidencies; and although c;:. }ﬂ’“'
it is not proposed that these members shall have Legislative
seats in the Executive Council, there will be this
further advantage, that they will supply information
to the Governor-General and his Council in their
executive capacity as to all matters connected with
those parts of the country from which they come.
The members of the civil service will bring with them
that intimate acquaintunce with the manners anl
customs of the people of India which is so requisite
towards promoting sound legislation. There will also
be the advantage of having in the Council three Judges in
persons of legal education from England, two of the Legislative
judges of the Supreme or other Superior Court, and ouncil
the Legislative Councillor. I hope that the result of
this will be to introduce that improved spirit of legis-
lation with which it is probable all those going froimn
this country to India will be thoroughly imbued; and
with this admixture of English legal knowledge and
skill, and of the intimate acquaintance possessed by
the Indian civil servants of the customns and man-
ners and wants of the different parts of India, we
trust that a legislative body will be constructed fully
equal to the discharge of its high and important
duties. We propose to give the Governor-General a Governor-
veto on their legislation, which he possesses indeed ?;:‘;;"
now swhen absent from his Council, but not when legisiation
present.
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54. MACAULAY ON THE OCOMPETITIVE
SYSTEM FOR THE COMPANY'S )
OIVIL SERVICE.

[The system of restricted competition! proposed in 1833
never came into force. Lord Ellenborough, who succeeded
Charles Grant as President of the Board of Control, ‘regarded
the new scheme as clumsy, and the method of selection by
examination as suspect’. So he did not put the scheme into
operation. In 1837 his successor, Hobhouse, secured for the
Board of Control, through an amending Bill, permissive
authonity to introduce the scheme proposed in 1833, but he
had no infention to interfere with the old system. Thus the
Directors, with the connivance of the Board, ‘cleverly and
quietly cheated Parliament, and they retained their patronage
until 1863'.1]

1. Speech on Sir Charles Wood's Bill, 1853,

.+ . .There is something plausible in the pro-
position that you should allow him (the Governor-
General) to take able men wherever he finds them.
My firm opinion is that the day on which the Civil
Service of India ceases to be a close service will be a
beginning of an age of jobbing—the most monstrous,
the most extensive, and the most perilous system of
abuse in the distribution of patronage we have ever
witnessed. Every Governor-General would take out
with him, or would soon be followed by, a crowd of
nephews. first and second cousins, friends, sons of
friends and political hangers on; while every steamer
arriving from the Red Sea would carry to India some
adventurer bearing with him testimonials from people
of influence in England. The Governor-General
would have it in his power to distribute Residencies,
seats at the Council Board, places of from £4000 to
£6000 a year upon new men without the least
acquaintance with the characters and habits of the
natives, and with only such knowledge of language
as would enable them to call for another bottle of
pale ale or desire their attendant to pull the punkah
faster. In what way could you put a check on such
proceedings ? Would you, the House of Commons,

1 See C. H. Philips, The East India Company,
pp. 296.297. .
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control them? Have you been so successful in
extirpating nepotism at your own door, and in ex-
cluding abuses from Whitehall and Somerset House,
that you should fancy that you could establish purity gouse of
in countries the situation of which you do not know, C°mﬂ:°ﬂ‘
and the names of which you cannot pronounce? 1 :::f:,,
believe most fully that, mnstead of purity resulting g:ﬂv':'::ﬁ
from that arrangement to India, India itself would General's
soon be tainted; and then before long, when u son or patronsge.
brother of some active Member of this House went
out to Calcutta carrying with him a letter of recom-
mendation from the Prime Minister to the Governor-
General, that letter really would be a bill of exchange,
drawn on the revenues of India for value received in
Parliamentary support in this House.

We are not without experience on this point.
We have only to look back to those shameful and
lamentable years which followed the first establish-
ment of our power in Bengal. If you turn to any
poet, satirist, or essayist of those timnes, you may see
in what manner that system of appointment operat-
ed. There was a tradition in Calcutta that, during Story about
Lord Clive’s second administration, a man came with Clive
a strong letter of recommendation from one of the
Ministers. Lord Clive said in his peculiar way,
““Well, chup, how much do you want?’" Not being
accustomed to be spoken to so plainly, the man re-
plied that he only hoped for some situation in which
his services might be useful. ‘‘That is no answer,
chap,” said Lord Clive. ‘““How much do you want?
\Vill a hundred thousand pounds! do?” The person
replied that he should be delighted if, by laborious
service, he could obtain that competence. Lord
Clive at once wrote out an order for that sum, and
told the applicant to leave India by the ship he came
in, and, once back in England, to remain there. I
think that the story is very probable, and I also think
that India ought to be grateful for the course which
Lord Clive pursued; for, though he pillaged the
people of Bengal to enrich this lucky adventurer, yet,
if the man had received an appointment, they would

1 It was probably “rupees”.
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have been pillaged and misgoverned as well. Against
evils like these there is one security and, I believe,
but one; and that is that the Civil Service should be
kept close.
* x* * *
If I understand the opinions imputed to the
noble Lord (Lord Ellenborough), he thinks that the

Ellenbo- . ; ) -
rough's proficiency of a young man in those pursuits which
view on TR : s s P TIT)

competition constitute a liberal education is not only no indication

that he is likely to make a figure in after life, but
that it positively raises a presumption that he will be
passed by those whom he overcame in those early
contests. I understand that the noble Lord holds
that young men who gain distinetion in such pursuits
are likely to turn out dullards, utterly unfit for an
Crttici ' active career; und I am not sure that the noble Lord
E{letn%;-m " did not say that it would be wiser to make boxing
rough's and cricket a test of fitness than a liberal education.
view It seems to me that never was a fact proved by a

larger mass of evidence, or a more unvaried experi-

ence than this: that men who distinguish themselves

in their youth above their contemporaries almost

slways keep to thc end of their lives the start which

they have gained. Take down in any library the

Cambridge Calendar. There you have a list of

honours for a hundred years. Look at the list of the

wranglers and of junior optimes; and I will venture

to say that, for one man who has in after life distin-
l‘;;‘;:‘“ guished himself among the junior optimes, you will
education find twenty among wranglers. Is not our history
:: :n':;‘:e full of instances which prove this fact? Look at the
in life Church, or the Bar. Look at Parliament, from the
time that Parliamentary Government began in this
country; from the days of Montagu and St. John to
those of Canning and Peel. Look to India. The
ablest man who ever governed India was Warren
Hastings, and was he not in the first rank at West-
minster? The ablest civil servant I ever knew in
India was Sir Charles Metcalfe, and was he not of
the first standing at Eton? The most eminent
member of the aristocracy who ever governed India
was Lord Wellesley, What was his Eton reputation
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I must also mention—I cannot refrain from mention-
ing—another noble and distinguished Governor-

General. A few days ago, while the memory of the

speech to which I have alluded was still fresh in my

mind, [ read in the Musae Cambridgienscs a very

eloquent and classical ode by a young poet of

seventeen, which the University of Cambridge

rewarded with a gold medal; and with pleasure, not

altogether unmingled with pain, I reed at the bottom

of that composition the name of the Honourable

Edward Law, of St. John's College. I saw with

pleasure thut the name of Lord Ellenborough may be

added to the long list of men who, in early youth,

have by success in academical studies given the

augury of the part which they were to play in public

life. It is no answer to say that you can point—as

it is desirable that you should be able to point—to

two or three men of great powers who, having idled

when they were young, stung with remorse and wppen who
gencrous shame have afterwards exerted themselves are

to retrieve lost time. Such exceptions should be f;,‘,:;;{t‘;:,,
noted, for they seem intended to c¢ncourage those ofhlhel have
who, after having thrown away their youth from ;cee:oﬁ.‘.t in
levity or love of pleasure, may be inclined to throw tm comfpe-
their manhood after it from despair; but the general :h,m:,:ﬂd...
rule is, beyond all doubt, that the men who were first

in the competition of the schools have been first in

the competition of the world.
* * * x

The noble Lord is of opinion that by encouraging
natives to study the art< and learning of Europe, we
are preparing the destruction of our power in India. _
T am utterly at a loss to understand how, while gfl':;‘%;? of
condemning education when it is given to Eucopeans, rough’s
he should regard it with dread when it is given to the ggtz?:ﬂ:}‘m
natives. This training, we are told, makes a European Indlans
s bookwarm, a twaddler, & man unfit for the active
duties of life; but give the same education to a
Hindu, and it arms him with such an accession of
intellectual strength, that an established Government,
with an army of 250,000 men, backed by the whole
military and naval force of England, are to go down

inevitably before its irresistible power,
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II. Extracts from Report of the Oivil Service
Committee!, 1854.

Nothing can be further from our wish than to
No pre- hold out premiums for knowledge of wide surface and

mium for  of small depth. We are of opinion that a candidate
‘knowledge

of wide ought to be allowed no credit at all for taking up a
surface subject in which he is a mere smatterer. Profound
:::il?‘ and accurate acquaintance with a single language
depth.’ ought to tell more than bad translations and themes

in six languages. A single paper which shows that
the writer thoroughly understands the principles of
the differential calculus ought to tell more than
twenty superficial and correct answers to questions
about chemistry, botany, mineralogy, metaphysics,
logic and English history.

* * * *

Syllabus for The marks ought, we conceive, to be distributed
:::';’lﬁ”{::f ™ among the subjects of examination in such a manner
wide. that no part of the kingdom, and no class of schools,
shall exclusively furnish servants to the East India

Company. It would be grossly unjust, for example,

to the great academical institutions of England not

to allow skill in Greek or Latin versification to have a
considerable share in determining the issue of the
competition. Skill in Greek and Latin versification

Value of has, indeed, no direct tendency to form a judge,
g::i‘: and 5 financier, or a diplomatist. But the youth who
does best what all the ablest and most ambitious

youths about him are trying to do well, will generally

prove to be a superior man; nor can we doubt that an
accomplishment by which Fox and Canning, Granviile

and Wellesley, Mansfield and Tenterden first distin-

guished themselves above their fellows indicates

powers of mind which, properly trained and directed,

may do great service to the State. On the other

1 After the passing of the Act, Macaulay was appomnted

Chairman of a Committee for the purpose of making the

necessary arrangements for introducing the competitive sys-

tem. The other membera were Lord Ashburton, Mr, Henry,

Melwll, Principal of Haileybury, Mr. Jowets, Mr. John Shaw
Lefevre. .- . .
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hand, we must remember that in the north of this
island the art of metrical composition in the ancient
languages is very little cultivated, and that men so
eminent as Dugald Stewart. Horner, Jeffrey, and
Maeintosh would probably have been quite unable to
write a-good copy of Latin aleacics, or to translate
ten lines of Shakespeare mnto Greek iambics. Wo
wish to see such a system of examination as shall not
exclude from the service of the Company either o
Macintosh or a Tenterden, cither a Canning or a
Horner,

We hope and believe, also, that it will very
rarely be necessary to expcl any probationer from the
service on account of grossly profligate habits, or of
any action unbecoming a man of honour. The proba-
tioners will be young men superior to their fellows m
science and literature; and it is not among young men
superior to their fellows in science and literature that
scandalous immorality is gencrally found to prevail
It is notoriously but once in twenty vears that «
student who has attained high academical distinction
iz expelled from Oxford or Cambridge. Indced, earlv ::::mc'"“‘
superiority in science and literature gencrally indi- expected to
cates the existence of some qualities which arc DS Ihe best
securities against vice—industry, self-denial, a taste
for pleasures not sensual, a laudable desire to obtain
the approbation of friends and relations. We therefore
Lelieve that the mtellectual test which is about to be
established will be found in practice to be also the
best moral test that can be desired.

56. LORD DALHOUSIE ON THE HEAVY
WORK OF THE GOVERNOR-GENERAL:'.

I, Private Letter to Sir George Couper,
October 2, 1852.

" In the recognition which you have heard made of
my being de jure G.-G., you will see the result of my

1 It is interesting to compare Lord Curzon’s experience
with that of Lord Dalhousie. He worked ‘“from 10 a.m.,
with the exception of an hour or two for meals, or a public
function or a private drive, until 2 a.m. on the following
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insisting on my having submitted to me, and on doing,
my own business myself when I first arrived: and you
will understand the criticism which represented me as
doing cvery body's work. That criticism, if it had
been correct, would have been a damnatory one. . . .I
have not been doing other people’s work; . ... I only,
would not leave them, or permit them to do the work
that is mine. So far am I from having more work
sent to me than is necessary, T have greatly curtailed
it, though even thus it is too much for any man. 1
1eckon that (besides an  enormous mass of formal
detail which does not come up) not less than 20,000
to 23,000 papers are submitted for the orders of the
G.-G. m the course of each year. Yet by systemati-
sing; by eausing an analysis or precis of each paper
to be made by the ofticers, by making them dispose
of each paper on its progress, not troubling me with it
till it is ripe for my orders (unless my orders should
be indispensuble during its progress); and by causing
all unimportant papers to be submutted, not in bulk
but 921 a register, on which my orders are inserted in
& columa left for the purpose,—by all these rules, 1
say, which are directed to make the secretaries lighten
my labour, while they do not command my judgment
or exercise my functions, I do make every man do his
own duty; and the aggregate work, . .. . thus con-
densed, does not fill more than eight despatch-boxes
cach weck. Even thus, I repeat, the labour is inces-
sant, and my performance of it unsatisfactory to
myself. . ...,

II. Private Letter to Sir George Oouper,
May 28, 1854.

... .1 drive for an hour at day-dawn, and ride
for another hour or so after sunset—work from 6 to
84 AN, and from 10 AM. to 6 P.M.—sleep, or
rather toss about, from 10} P.M. to 43 AM......

morning or sometimes later.” The Secretary of State wrote
to him on March 28, 1899, ‘I hear....you were working
eleven hours a day. . .. .spare yourself as much as you possibly,
can, and recollect that 1n domng so you are really acting n
the true interests of good and efficient government in India
See Ronaldshay, The Life of Lord Curzom, Vol. II, pp. 26, 54.
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That's my life; and it there is any one whom you wish
especially 1l to, you cannot serve him out bhetter than
by wishing him the miserable dog'’s life 1 lead. 1
could not sustgin 1t for another year.....

56. LORD DALHOUSIE ON THE RELATIONS
BETWEEN THE 'HOME’ GOVERNMENT
AND THE GOVERNMENT OF INDIA.'

I. Private Letter to Sir George Couper,
December 8, 1851.

..... The fact is, these despatches (from the
‘Home’ Governnient to the Government of Tndm) are Nature of
penned for the most part by head clerks, and symed f:;‘:‘g;““
by many without bemg read, and by all as mentbers Court of
of a body. The penmen—d—d fellows who do the Directors
mechanical work, which others sign—fancy  them-
selves the hidden springs by which this Fmpire 15 1
1eality moved, and they write in a tone whith no
Secretary of State would address to the Lt .Governor
of the bulls and bivons in the Falkland Islands.  The
directors, who have not an atom of real power, chng
to its shadow, and don’t dishke the arrogant tone of
fault-finding when they read 1t, and ... .. they wmgn
cne after another as a body what any one singly wonld
not write to his ncighbour but his no<e should incon-
tinentiy be pulled therefor ... ..

II. Private Letter to Sir George Couper,
September 23, 1854.

1 can’t say 1 like Sir C. Wood as well as they did
at the India House, or as I did at first. Ile ir #7dgety
and meddlesome. Under him it is nes.the Board of Sir Charles
Control it was meant to be, but a . wrd of Interfer- g’rm::t
ence, which it was not mcant to ¢oe. He is very of Board
much disposed to treat. the Goveryument of India a3 ot Control
no Governor-General will submit- to be treated. ...
He is complimentary and all that, but it does not

reconcile me. . . . . :

1 See Lord Curzon, Britsh ( Government n India, Vol. 11,
pp. 210-215.
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III. Private Letter to 8ir George Couper,
March 12, 1856.

I have leit India without receiving one word of
thanks or civility from the Court of Directors or from
H. M. Government. Yor two mails before I ceased
ta be G.-G. the Chairman did not write to me at all.
For onc mail T regeived no letter from the President
of the Board of Control. After I ceased to be G.-G.
1 had letters from each, but not a civil word from
either. They have never answered my application
for a few honours for those who have served under
me. .. .. Altogether, T feel that I have been treated
most ungraciously and  discourteously, after such
services as mine, and. . . .T feel and resent it deeply.
One person has treated me with honour and considera-
tion, now as ever—the Sovercign I serve. That, too,
I feel decply!!

57. LORD DALHOUSIE ON THE
LEGISLATIVE COUNOIL.

[In lus essay entitled “The Government of India,” dated
October 13, 1852, Lord Dalhousie wiote, * . ..amidst the
general unfitness there ar~ already some Native pentlemen
whose 1ntellectual qualities, whose experience of our govern-
ment, and whose extensive and minute knowledge of Indian
details would render any one of them a very valuable member
of the Legislative Council. For my part I should be person-
ally glad to see such a gentleman appointed at once under
the new Act”. The Charter Act of 1853, however, did not
provide for the appointment of any Indian member to the
Legislative Council. Lord Dalhousie then nominated Babu
Prasanna Kumar Tagore of Calcutta to be Clerk-Assistant
of the Council, describing him in a letter to Sir Charles Wood

as % man of ability, learning, wealth, and influence’’. Lee-
\Varner ».°vs. ‘“Lord Dalhouste had created some alarm in
the minds of th & Directors by suggesting that one seat in the
Council might b@'." filled up by a native legislator’.

1 Regarding I .ord Dalhousie’s letters to Sir George Cou-
per Lord Curzon remirks, *..... they represent the eager and
often contradictory outynourings ot an impatient spint, finding
in the confidential imterctourse with a lifelong friend the out-
Jet for sentiments and eymotions—even for prejudices and
passions—whicn he dared colnfess to no one else, and which he
never intended for publicationy, either early or later.” (British
Governmeat in India, Vol. LI, p. 209)
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After the establishment of the Legislative Council sharp
differences arose between Lord Dalliousie and Sir Chailes Wood
about its functions and constitutional importance  Three
defin:te charges were brought against the Governot General
“He had allowed 1t to take up grievamces and thus wednen
the Executive; he had permitted 1t to challenge the authorty
of the local Governments, and even of the Court of Iirectors:
and 1ts proceedings had agitated the public mind and so pre
dispused the people to rebelhon . .belund them lay a larzer
question. and that was whether the thin end of 1epresentation
was beng introduced”  Lee-Warner argues that these charg
es are baseless and concludes, “*During s term of office Lord
Dalhousie checkzd the discussion of gnevances, and kept
debate within reasonable hinuts  But the independence whiche
he claimed might, 1t was argued, be misused by others, and at
cannut be demed that his zeal for the Counal’s freedom ot
action was calculated to arouse fears that were justihed by
the course of events after his retirement from office™? ]

I. Diary, October 12, 1854.

By the beginnmg ot June? the Counell was
operation, und since that tune has gone on steadily
working, and setting itselt into regular routine By
the Act it is m3y duty to take the chair whensoevor |
may be present. Hence § am obliged to act Loth ws
President of the Council, nnd as Chairman ot it when
in Commuttee. The Legislative Council transacts the
business before it on mmch the same system as s
ob~erved in our own Parliamuent, but more approach-
ing to the manner of the House of Lords than of the
Commons, The number of the stages of each il Pirst and
and  the opportunities of debate are  aecordingly Second
diminiched. A Bill is read, after notice given, a first Reading
time without debate.  After notice given it is ruld
second time, debate being taken on the priueinle of
the measure, It 1r then referred to a committee of
three, who, after publishing and giving the public Committee
three months to comment upon it, give in their reports ¢
suggesting such amendments as they think necessars.

The Council then resolyes itself into a Committee of
the whole Council upon the Bill. Minally, ufter Third
notice given, the Bill is reud a third time and passed. R €89in%

1 Lee-Warner, Life of Dalhounc, Vol. II, pp. 232,
239.245.
2 June, 1854,

I-19A

Procedute
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The questions are put and the sense of the Council
tnken in the same manner as in DParliament. 1f
there be a division the clerk calls over the names,
beginning with the junior, in order that the Governor-
Gienernl may not, by voting first in order, exercise
an undue influence upon the minds of the members.
In the material form of our meetings we have adopted
u good deul of the American plan. The Legislative
Council meets in the Council Chamber. The mem.
bers are seated in a semicircle, each having a desk
before lim for his books and papers. The table for
the clerks is placed at the upper end of the semi-
circle and the President’s chair beyond it. At first,
with the exception of the judges, the speaking was
felt to be an unpalutable novelty by most of the
wembers.  Mr D, Eliott! even proposed that mem-
hers should be allowed to read their speeches on the
ground that many members would not be able to
speak viva voce. He gave himself as an instance.
But as he had made an excellent speech in proposing
his motion, his argumentum ad hominem was held to
he null, and his suggestion was negatived without a
division. The Couneil has already done a great deal
of work, and T have no doubt will fulfil the expecta-
tions it has raised.

II. Letier to Sir Charles Wood,
September 18, 1854.

You have instituted by law an independent body
of ten or twelve English gentlemen, and it is right
you should know early that you will find them assert-
mng their legislative independence. They will, I am
certain, receive with respect any reports of the Com-
mission® which the Directors may send. They will

1 Nominated by the Government of Madras.

2 The reference is to the Law Commission appointed on
November 9, 13853, in sccordance with the terms of the Charter
Act of 1853. The first Law Commssion was appointed 1n
1634 1n accordance with the terms of the Charter Act of 1833.
It concisted origmally of Maczulay and three civil servants
—one from each Presidency. This Commission prepared the
diaft of the Indian Penal Code, which did not become law
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consider them with care. But they will assuredly
not submit their legislation for the previous informa-
tion of the Commission, nor will they stay their
legislation to await indefinitely what the Commission
nmay be expected to bring forth!.

III. Letter to Bir Charles Wood, March 16, 1855.

1 must be gumded by the Statute of 1833, It Relations
provisions have given to the Legislative Couneil the hetween
imdependence which I have aserbed to t. The 8:::::1""
Governor-General cannot  help himself.  Except in gnd
the final veto after the passing of an Act. he has '-;l':::“"
none of that overruling power over the Legislative

which the law gives hiln over the Supreme Council.
IV. Minute, February 28, 1856.

A\ Council was appointed as the Legislature of
India whick was no longer identical with the Supreme Legislature
Council, but included divers other wmembers, and ::g;:‘ud
excreised its functions by sepwate and distinet pro- %ﬂpnme

cecdings of its own. ouncil

The organization of the Legislutive Counell prov-
«d to be a work which involved great labour, and was
attended with many difticulties.  The procecdings ot
the Council, however, were speedily reduced to form. popaies in
The duties of legislation have ~ubzequently  been Legislative
laboriously and faithfully performed. The pubhic has E:::fz‘
long snce had acecess to 1ts deliberations.  Its debates the public
amd papers are printed and published; and | trust,
and believe that Parliament and the public will each
vear sec reason to be more and more content with the

until 18¢0. The Commission lost its ymportance after Macau-
lay's departure for England. The second (‘ommission con-
sisted of eizht members and sat 1n London ull 1856. In four
valuable i1eports the Commicsion suggested the amalgamation
of the Supreme and Nadar Courts and the prepsration of a
unifurm code of civil and criminal procedure. To its labours
may be attributed the passing of the Code of Civil Procedure
(1359;, Macaulay’'s Penal Cude (1860) and the Code of Crimi-
ral Procedure (1861) as alwo the constitution of the Hgh
Ceures (18611,

1 This 1s Lord Dalhousie’s reply to Sir Charles Woud's
suggestion that no legslation should be intrcduced without
pnior sabmission to London.
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manner in which the Legislative Council of India will
fulfil the purposes for which it was established.!

8. SIR CHARLES WOOD ON THE
LEGISLATIVE OCOUNCIL, 1854.

{Letter to Lord Dalhousie, December 23, 1854.)2

«....I am afraid that you are inclined to place
them (i.c., the Members of the Legislative Council)
in a position which I do not think and never intend-
ed that they should occupy. I never wished to raise
up a great independent body in India, . . .I look upon
all the Councils, Secretaries, cte.,, as so many
machines for lightening the labour of the Governor-
General, and for doing what 1 may call the mechani-
eal work of the Government, 1 have made him more
absolute than he was in the Executive Council, and
I do not wish to make the Legislative Council a body
which does more than aid him in law-making. The
Tixecutive Council is to aid him in administrating,
the Legislative Council in law-making. T admit of
course that the latter must be more independent, but
T do not wish to make it a body that is likely to take
upon itself more weight or authority than is necessary
for the purpose of elaborating laws. I do not look
upon it, as some of the young Indians do. as the
nucleus and beginning of & constitutional Parliament
in India.

59. LORD DALHOUSIE ON TRANSFER OF
INDIA TO THE OROWNS3, 1858.

..+ I am no blind partisan of the E. I. Co., nor
believe in the perfection of the Court of Directors,

1 Lord Dalhousie wrote in a private letter on July 22,
1854, ‘‘Our Legislative Council is getting on really very well
Most of them are as yet a little afraid of the sound of thewr
own voices, but we get through a good deal of business, and
I play the compound part of the Speaker and old Shaftesbury
(Chairman of Committees, H. of L.), I flatter myself, with
much effect.”

2 Bee also Indian Constitutional Documents, Vol. II,
Document No. 7.

3 Private Letter to Sir George Couper, April 22, 1858.
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but common prudence and sense ought to forbid our compeny
sweeping them away in order to substitute something should not
else in their room, until we have deliberately assured ,,“h":‘:{'“d
ourselves that the substitute we provide is better providing
than, or at all events as good as, that which we :“{,’::,‘::“.
destruy. Most certainly that assurance cannot as

yet be felt.

Lord Palmerston’s bill. ... .was as bad as
posatble, if Lord Derby had not actually produced
another bill which is very much worse!. .. ..

1t is to be feared that we must assume that the
Company's separate existence and distinet Govern-
ment cannot stand. Ever since 1770 it has been the cl.',’n:,:,',
object of never-ceasing popular clamour whenever the l!l'ﬂ“
popular voice and thought could be fixed on Indm mpany
at all; and ill-founded and unreasonable as the feehng
15, 1 doubt that the British jublic will never cease
te clamour against and vituperate the Company’s
Government. The cffeet of this perpetual dispurage-
ment of the power that rules India is <o mischicvous
ir England, and so doubly mischievous in India, that
1 really think the abolition of the Company's Raj,
though it would be a great evil, would stall he a lesg
evil than its continuance, if it is to continue only
amidst a perpetual storm of attack, censwme, con-
tempt, and calumny in the Parhament of England,
and from the Press and the English public of both
countries. If the Company's Government is to be
obolished, what shall be substituted for it? You
cannat govern India as you have attempted to govern
the colonies. The colonies have, nearly all of them,
un English population similar in language, rehgion,
teelings, and institutions to those of the mother Contrast
country. Yet under the government of a Secretary of ?::I‘l':::d
State at home, the mightiest of our colonies have Colovies
been lost, and the rest is only preserved to us Ly our
pactically ubandening the right of really governing
them in England. How is it possible, then, to expect
that a Secretary of State at home can singly govern

1 See Indian ('unamunrmal Ducumenn, V;wl II, Doen-
ment Nos. 1, 2, 3.
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India, with a population which is five times as great
us thut of the mother country and all the colomes
put together, and which differs from the mother coun-
try in every particular in which the colonies resemble
it—in lunguage, feeling, religion, and institutions ? It
cunnot be reasonably expected. The class from
which such a Secretary of State must be selected is
very small.  Of the few men who would be politicully
eligible still fewer could have any intimate acquuint-
ance with the vast Empire of which the Secretary is
to have eharge. If the Secretary be of the number
of those who have no knowledge of the Indian
Emnpire, it would obviously be unsafe to intrust it to
his solitary ignorance. If, on the other hand, the
Secretury be one of the very few who are well acquain-
ted with lndian Empire, it would be still more dan-
gerous to intrust it to his sole authority ; because his
specinl knowledge would be likely, at one and the
some time, to make him presumptuous, and to induce
his colleagues to give way on every occasion to his
superior knowledge. In either case, India would be
given over virtually to a despotisin which would be
full of danger to the public interests. Therefore, if
India is henceforth to be governed by a Secretary of
State in the Queen’s name, something must be devis-
ed to provide that check and guidance for his autho-
rity which the Court of Directors has hitherto suppli-
ed to the Cabinet of the Queen. Lord Palmerston’s
Couneil certainly did not do so, for nine nominees of
the Crown, remaining in office for only a few years,
then going out, and eligible for reappointment, could
not possibly form an independent check on a Minister
invested with the power of reappointing or excluding
them as he pleased. In & few years they would
insensibly have become the mere tools of the
Minister. Lord Derby’s Council, again, certainly did
not form any check. TFor (passing over all the objec-
tions to the close limitation of yualifications, and the
absurdity of many of the modew of election) the
Council was endowed by the bill with no power at all.

Under either Council, and according to either
bill, an utterly ignorant Secretary or an over-confi-
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dent, rash, and presumptuous, though lighly instruc- ”th“.
ted and ex) enenced, Secietary would be as much the ;’lie d!:PO-
Padshah of India us ever was Akbar or Aurangzebe— Secretary of
with this mighty difference, that he would rule the State

Indian Empire at ten thousand miles away fiom at. .,

At present I would, it I were Minister, introduce
no change at all. I would tell the Parlinnent frank- Ch“l,i‘be
Iy that the time of great difticulties was nut the time ;o‘:luponed
for yreat adwinistrative changes which nobody counli dusing
maintain to be immediately indisponsable.  When utiny.
mutiny should have been quelled. rebellion put down,
peace and order restored (I would say), I would
pledge my honour that the whole subject should he
brought before the Parliament, but at present the
whole attention of the Government should be given
to action, and not weakened by dividing it between
action and legislution. When the time for legislation
came, I would propose that the Home Govermmnent
of India should, jn the main, be assimiluted with the
Supreme Government of India, which in prictice has
kteen found for more than seventy years to work o
well and which has achieved so much. T wonld
abolish the Court of Directors and the Board of (‘on- Dalhousie’s
trol. I would propose that the gosernment of Indin ©%° plan
in England should be earvied on by a Seerctary  of
Btate, aided by a Bourd, in the same manuer as the
government of Indin in Tndia s carried on by the
Governor-General and Council. . . I would propose:
that the Board shoull consist of the same nutnbers 2‘“‘“" of

. . tate aided

as the Court of Directors now does, according to the by s Bosrd
Act of 1853 ; and that, as now, five should be appoint-
ed by the Crown and ten elected by the proprictors of
Enct India stocks us the Directors are now elected. Composition
The Crown nominees thus would not outnumber the of ladia
thoroughly independent members, as they do in Lord Bosrd
Derby’s bill. The independent gp: e would be
elected, I admit, bv .oa- "'n'm.;nluls ;, but by «a
body which, and would ad™s it 35, W, 1&early eighty
years in pr showrewcctea™s. 4 goveniody of the
highest efficiency—that Court of Diffitors which hus
given us our Indian Empire and made it what it is.
All business of every description should be transacted
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by the “India Board,”” of which the Secretary of
State should sit as President, just as all business 1s
transacted by the G.-G. in Council Every question
should be decided by a plurality of voices—the Secre-
tary (like the G.-G.) having a second or casting vote
in evant of the Bourd being equally divided. More-
over, the Secretary (like the G.-G.) should have the
power of acting on his own opinion, even though
wholly outvoted by the Board, whenever he judged it
necessary for the public interest to do so; provided
ulways that on such occasions he recorded his reasons
for so doing, and gave to the members of the Board
an opportunity of recording their reasons also. I
believe that such a form of Government would give
to the Home administration that which experience
Lus shown it to have given to the Supreme Govern-
ment in India, and which all demand for the Honie
sdministration now—namely, capacity in the mem-
bers, promptitude of action as well as deliberation,
and full responsibility. The (‘rown, bound to select
from those who had served in India, would (if it
uxereised its power faithfully) always put into the
Bourd five of the best men who were to be got, in-
cluding some who might shrink from the task of can-
vassing the proprietors. The elected members would,
it is reasonable to suppose, be not less able than the
able men who have usually been elected into the
Court. They would be independent of the Minister,
but no more disposed to thwart or obstruct him than
the Court has been. With such a Board the Minister,
if ignorant, would have always full command of infor-
mation, und the best advice on every question that
could come before him. If instructed, but rash or
presumptuous, he would have men of high ability, of
public reputation, of lon¢ experience, and of indepen-
dent characle, \;m modey ‘g is action and control his
rashness ormpm{,n,,"ﬂk ; that control could never
be carried » far, ether by‘mtlon of ‘yuurqution or from
factious mves, for the Sew.thaumode would always
have it itS pawes 41to overrule his“¢*buncil and act
on his own opinion if he deemed it necessary to do so.
And still 'he would only take so strong a step under
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deep seuse of responsibility, because he would be pyriigmen-
bound to record his reasons and to let his t'olleag.uos ‘lry eonllol
record theirs, which, of course, would be called for m m of Sule
Parhament and reviewed there, Thus in ull ordinary is éo“'-“
eases he would have the best information and the best
advice, and would probably act with his Board, If his
Board were equally divided, a proper preponderance
would be given to lus opimon, and his casting vote
would decide the question as he wished. If his
Board were all against him, and offered factious
opposition or created undue delays, he comld alway~
keat down opposition and ensure jrompt action by
deciding and acting without them. And jet he
would pot dare to do this without sufficient and poad
rcasons; for he must record them, his colleagues
would record theirs, and Parlinment would review
both and judge them.
* » * »

Above ill, this plan would leave no Jdoubt as to
where responsibility Iny. In cvery ease it must he on Full ses-

. S . . ponstbility
the Secretary. For if he acted azainst his Boand, he gp Secretary
ix solely responsible for overruling them; af he acted of State
with his Board, he is cqually responsible, beeause at
was in his power to overrule them if he pleased. U
it be objected that the Bourd is too numerous for the
tranzaction of busmess, T admit that the objection
existg, but it is not conclusive.  The Bourd of tifteen,
we know, can transact the business of India efficient-

Iy, because fifteen Directors are now transacting it,
and from 1770 to 1833 twenty-four transacted it with-
out difficulty or impediment.

... My plan. ... would make the Board of
Cont.ol and the Board of Directors—now twn separate
authonties—into one authority. The double govern- g q
ment, so called, would Le got rid of, while the new abolitioa of
system would retain much of the good which the old 3::‘:’,‘:,”“.
cne rossesses, and would acquire advantages which
experience has shown to belong to the form of ad-
ministration long existing in India itself. . ..I think
my project more yractical and more likely to succeed,
and less accompanied with rick, than the vast
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changes proposed by Lord Palmerston and Lord
Derby,

60. PETITION FROM EAST INDIA COMPANY
TO PARLIAMENT", 1858.
(February, 1858)
India ac- That your petitioners, at their own expense, and
‘.‘.‘,‘l’é‘lﬁ,{ by the agency of their own civil and military servants,
pany With-  originally acquired for this country its magmﬁcent

t assis-
:‘uuce from empire in the East.

the Crown . . .
That the foundations of this empire were laid by

your petitioners, at that time neither aided nor con-
trolled by Parliament, at the same period at which a
succession of administrations under the control of
Parliament were losing to the Crown of Great Britain
another great empire on the opposite side of the
Atlantic.

That during the period of about a century which
India ruted has since elapsed, the Indian possessions of this coun-
withont cost try have been governed and defended from the
g’;ﬂ:{l’:‘" resources of those possessions without the smallest
cost to the British Exchequer, thich, to the best of
your petitioners’ knowledge and belief, cannot be sail
of any other of the numerous foreign dependencies of

the Crown.

That it being manifestly improper that the ad-
ministration of any British possession should be inde-
Parliamen- pendent of the general Government of the empire,

:‘v’e’r%’:gfl Parliament provided, in 1783, that a department of

pany’s the Imperial Government should have full cognizanee
;g‘;i‘;’ I of, and power of control over, the acts of your peti-

tioners in the administration of India; since which
time the Home branch of the Indian Government has
been conducted by the joint counsels, and on the joint
responsibility, of your petitioners and of a Minister of
the Crown.

That this arrangement has at subsequent periods
undergone reconsideration from the Legislature, and
various comprehensive and careful Parliamentary

..-1 This petition was drafted by John Rtmart Mill.
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inquiries have been made into its practical operation ;
the result of which has been, on each occasion,
renewed grant to your petitioners of the powers
exercised by them in the administration of India.

That the last of these occasions was so recent as
1853, in which year the urrangements which had
existed for nearly three-quarters of a century were,
with certain modifications, re-enacted, and still
subsist.

That, notwithstanding, your petitioners have re-
ceived an intimation from Her Majesty's Ministers of
their intention to propose to Purlinment a Bill for the
purpose of placing the government of Her Majesty's
East Indian Dominions under the direct authority of
the Crown—a change necessarily involving the aboli-
tion of the East India Company as an instrument of
government.

That your petitioners have not been informed of e
the veasons which have induced Her Majesty's i:&?gfﬁ
Ministers, without any previous inquiry, to come to 'b‘:'l". for
the resolution of putting an end to a system of ;::.?,zn.
adminiatration, which Parliament, after inquiry, tion
deliberately confirmed and sanctioned less than five
vears ago, and which, in its modified form, has not
been in operation quite four years, and cannot he
considered to have undergone a sufficient trial during
that short period.

That your petitioners do not understand that Her o
Majesty’s Ministers impute any failure to those 1:&5:"
arrangements or bring any charge, either great or C:q“"’
small, against your petitioners. But the time at :ﬁ&;&‘:
which the proposal is made compels your petitioners
to regard 1t as arising from the calamitous events
which have recenily occurred in India.

That your petitioners challenge the most search-
ing investigation into the mutiny of the Bengal army,
and the egyses, whether remote or immediate, which
produced that mutiny, They have instructed the
Government of India to appoint a commission for
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conducting such an inquiry on the spot. And it is
their most anxious wish that a similar inquiry may be
instituted in this couniry by your [Lordships’]
Honourable House; in order that it may be ascer-
tained whether anything either in the constitution of
the Home Government of India, or in the conduct of
those by whom it has been administered, has had
any share in producing the mutiny, or has in any way
impeded the measures for its suppression; and
whether the mutiny itself, or any circumstance con-
nected with it, affords any evidence of the failure nf
the wrrangements under which India is at present
sdministered.

That, were it even true that these arrangements
had failed, the failure could constitute no reason for
divesting the East India Company of its functions,
und transferring them to Her Majesty’s Government.
For, under the existing system, Her Majesty’s Gov-
ernment have the deciding vote. The duty imposed
upon the Court of Directors is to originate measures
ond frame drafts of instructions. Even bad they been
remiss in this duty, their remissness, however dis-
creditable to themselves, could mn no way absolve the
responsibility of Her Majesty’s Government, since the
Minister for India possesses, and has frequently exer-
cised, the power of requiring that the Court of Direc-
tors should take any subject into consideration, and
prepare a draft dispatch for his approval. Her
Majesty’s Government are thus in the fullest sense
accountable for all that has been done, and for all
that has been forborne or omitted to be done. Your
petitioners, on the other hand, are accountable only
in so far as the act or omission has been promoted by
themselves.

That under these circumstances, if the adminis-
tration of India had been a failure, it would, your peti-
tioners submit, have been somewhat unreasonable to
expect that a remedy would be found in annihilating
the branch of the ruling authority which could not be
the one principally in fault, and might be altogether
blameless, in order to concentrate a]l the powers in
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the branch which had necessarily the decisive share
in every error, real or supposed. To believe that the
administration of India would have been more frec
from error had it been conducted by a Minister of the
Crown without the aid of the Court of Directors,
would be to believe that the Minister, with full power
to govern India as he pleased, has governed ill
because he has had the assistance of experienced and
responsible advisers,

That your petitioners, however, do not seek to
vindicate themselves at the expense of any other
authority. They claim their full share of the respon-
sibility of The manner in which India has practically Company
been governed, That responsibility is to them not a Proud of its
subject of humiliation but of pridle. They are cons- India
cious that their advice and initiative have been. and
have deserved to be, a great and potent element in
the conduct of affairs in India, and they feel com-
plete assurance that, the more attention is bestowed
and the more light thrown upon Indin and its
administration, the more evident it will become that
the government in which they have bhorne a part has
been not only one of the purest in intention, but one
of the most beneficent in act, ever known among
mankind!; that, during the last and present genera-
tion in particular, it has been, in all departments, one
of the most rapidly improving governments in the
world ; and that, at the time when this change is pro-
posed, a greater number of important improvements
are in a state of more rapid progress than at any
former period. And they are satisfied that whatever
further improvements may be hereafter effected in
India can only consist in the development of germs
already planted, and in " building on foundations
already laid, under their authority, and in a great
measure by their express instructions.

That such, however, is not the impression likely
to be made on the public mind, either in England,

1 For a criticism of this statement see the speech of Sir
George Cornewall Lewis in the House of Commons, February
12, 1858. (Extracts reprinted in Keith, Speeches and Docu-
ments on Indian Policy, Vol. I, pp. 342-355).
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cr in India, by the ejection of your petitioners from
the place they fill in the Indian administration. It is
not usual with statesmen to propose the complete
aholition of a system of government, of which the
practical operation is not condemned, and it might be
generally inferred from the proposed measures, if
carried into effect at the present time, that the East
India Company, having been entrusted with an
important portion of the administration of India, have
so abused their trust as to have produced a sangui-
nary insurrection, and nearly lost India to the British
empire; and that, having thus crowned a long career
of misgovernment, they have, in deference to public
indignation, been deservedly cashiered for their
misconduct.

That if the character of the East India Company
were alone concerned, your petitioners might be will-
ing to await the verdict of history. They are satis-
fied that posterity will do them justice. And they
ure confident that even now justice is done to them in
the minds, not only of Her Majesty’s Ministers, bu
of all who have any claim to be competent judges of
the subject. But, though your petitioners could
afford to wait for the reversal of the verdict of con-
demnation which will be believed throughout the
world to have been passed on them and their govern-
ment by the British nation, your petitioners cannot
look without the deepest uneasiness at the effect
likely to be produced on the minds of the people
India. To them, however incorrectly the name may
express the fact, the British Government in India is
the Government of the East India Company. To
their minds the abolition of the Company will, for
some time to come, mean the abolition of the whole
system of administration with which the Company is
identified. The meesure, introduced simultaneously

Company on with the influx of an overwhelming British force, will

the minds
of Indian
‘people

be coincident with a general outery, in itself most
alarmiug to their fears, from most of the organs of
opinion in this country as well as of English opinion
in India, den_ounc_ing the past policy of the Govern-
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ment o the express ground that it has been too
forbearing and too considerate towards the natives.
The pecple of India will at first feel no certainty that
the new Government, or the Government, under a
new name, which it is proposed to introduce, will
hold itself bound by the pledges of its predecessors.
They will be slow to believe that a Government has
been destroyed only to be followed by another which
will act on the same principles and adhere to the same
measures. They cannot suppose that the existing
organ of administration would be swept away without
the intention of reversing any part of its policy. They
will sze the authorities, both at home and in India,
surrounded by persons vehemently urging radical
changes in many parts of that policy. And interpret-
ing, as they must do, the change in the instrument
of government, as a concession to these opinions and
feelings, they ean hardly fail to believe that, what-
ever eise may be intended, the Government will no
longer be permitted to observe that strict impartiality
between those who profess its own creed and those ppaia win
who hold the creeds of its mative subjects which be alarmed.
hitherto characlerized it; that their strongest and
most deeply-rooted feelings will henceforth be treated
with much less regard than heretofore; and that u
directly aggressive policy towards everything in their
habits, or in their usages and customs, which English-
men deem objectionable, will be no longer confined
to individuals and private associations, but will be
backed by all the power of Government.

And here your petitioners think it important to
observe. that in abstaining as they have done from
all interference with any of the religious practices of
the people of India, except such as are abhorrent to
humanity, they have acted not only from their own
conviction of what is just and expedient, but in copeegsions
accordance with the avowed intentions and express made to
enactments of the Legislature, framed ‘in order that 2::,':1““
regard should be had to the civil and religious usages and pre-
of the natives,” and also that ‘suits, civil or criminal, i2dices by

’ the Com-
-against the natives should be conducted - aceording pa:y om
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to such rules ‘as may accommodate the same to the
religion and manners of the natives.” That their
policy in this respect has been successful, is evidenc-
ed by the fact, that during a military mutiny, said to
have been caused by unfounded apprehensions of
danger to religion, the heads of the native states, and
the masses of the population, have remained faithful
to the British Government. Your petitioners need
hardly observe how very different would probably
have been the issue of the late events, if the native
princes, instead of aiding in the suppression of the
rebellion, had put themselves at its head, or if the
general population had joined in the revolt; and how
probable it is that both these contingencies would
have occurred, if any real ground had been given for
the persuasion that the British Government intended
to identify itself with proselytism. And it is the
honest conviction of your petitioners that any serious
apprehension of & change of policy in this respect
would be likely to be followed, at no distant period,
by a general rising throughout India.

That your petitioners have scen with the greatest
pain the demonstrations of indiseriminate animosity
towards the natives of India, on the part of our
countrymen in India and at home, which have grown
up since the late unhappy events. They believe
these sentiments to be fundamentally unjust; they
know them to be fatal to the possibility of good
government in India. They feel that if such demons-
trations should continue, and, especially if weight be
added to them by legislating under their supposed
influence, no amount of wisdom and forbearance on
the part of the Government will avail to restore that
confidence of the governed in the intentions of their
rulers without which it is vain even to attempt the
improvement of the people.

That your petitioners cannot contemplate with-
out dismay the doctrine now widely promulgated
that India should be administered with an especial
view to the benefit of the English who reside there;
or that in its administration any advantage should be
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sought for Her Majesty's subjects of European birth, 1g 1ndia to

except that which they will necessarily derive from be governed
. - . P R n the in-

their superiority of intelligence, and from the increas- terests of

ed prosperity of the people, the improvement of the the f;l“ﬂl

productive resources of the country, and the exten-

sion of commercial intercourse.’ Your petitioners

regard it as the most honiourable characteristic of the

government of India by England, that it has acknow-

ledged no such distinction as that of a dominant and

subject race; but has held that its first duty was to

the people of India. Your petitioners feel that a

great portion of the hostility with which they are

assailed, is caused by the belief that they are pecu-

liarly the guardians of this principle, and that so long

as they have any voice in the administration of India,

it cannot easily be infringed. And your petitioners

will not conceal their belief that their exclusion from

any part in the government is likely, at the present

time, to be regarded in India as a first successful

attack on that Pprinciple.

That your petitioners, therefore, most earnestly
represent to your [Lordships’] Honourable House, .fl;l\g:::gie
that, even if the contemplated change could be prov- for sboli-
ed to be in itself advisable, the present is a most un- tcl::,;:ny
suitable time for entertaining it; and they most
strongly and respectfully urge on your [Lordships’]
Honourable House the expediency of at least defer-
ring any such change until it can be effected at a
period when it would not be, in the minds of the
people of India, directly connected with the recent
calamitous events, and with the feelings to which
those events have either given rise or have afforded
an opportunity of manifestation. Such postpone-
ment; your petitioners submiit, would allow time for
a more mature consideration than has yet been given,
or can be given in the présent excited state of the
public mind, to the various questions connected with
the organization of a Government far India; and
would enable the most competent minds in the nation
calmly to examine whether any new arrangement cap
be devised for the Home Government of India, unit-

I-20A
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Pty

ing. a greater number of the conditions of good
‘administration than the present; and, if so, which
smong the numerous schemes which have been or
‘tnay be proposed, possesses those requisites in the
greatest degree,

That your petitioners have always willingly
acquiesced in any changes which, after discussion by
Parliament, were deemed conducive to the general
welfare, although such changes may have involved
important sacrifices to themselves. They would refer
to their partial relinquishment of trade in 1818; to its
total abandonment and the placing of their Commer-
cial Charter in abeyance, in 1833; to the transfer to
India of their commercial assets, amounting to
£15,858,000, a sum greatly exceeding that ultimately
1epaysble to them in respect of their capital, inde-
pendent of territorial rights and claims; and to their
concurrence in 1853, in the measure by which the
Court of Directors was reconstructed, and reduced to
its present number. In the same spirit, your peti-
tioners would gladly co-operate with Her Majesty’s
Government in correcting any defects which may be
considered to exist in' the details of the present
system; and they would be prepared, without a mur-
mur, to relinquish their trust altogether, if a better
gystem for the control of the Government of India
can be devised. But, as they believe that in the
construction of such a system there are conditions
which cannot, without the most dangerous consequen-
ces, be departed from, your petitioners respectfully
and deferentially submit to the judgment of your
[Lordships] Honourable House their view of those
conditions, in the hope that if your [Lordshlps]
Honoumble House should see reason to agree in that
view, you will withhold your legislative sanction from
any arrangement for the government in question in
‘at least an.equgl degree with the present.

That your petitioners may venture to assume that
it will not be proposed to vest the Home portion of
‘the “administration -of Indm In a Minister of the
Crown, without the adjunct of a “Council composed
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ot statcsmen experienced in Indian affaire. Her cougeit to
Majesty's Ministers cannot but be aware that the ldvil: and
knowledge necessary for governing a foreign country, 3?,‘::,,,,, for
and in particular a country like India, requires aslaudia
much special study as any other profession, and ean-

not possibly be possessed by any one who has not

devoted a considerable portion of his life to the
acquisition of it.

That in constituting a body of experienced ad-
visers to be associated with the Indian Minister, your
petitioners consider it indispensable to bear in mind
that this body should not only be qualified to advise
the Minister, but also, by its advice, to exercise, to a,l,'f' oﬁ::ﬁe
certain degree, a moral check. It cannot be expected
that the Minister, as a general rule, should himself
know India; while he will be exposed to perpetual
solicitations from individuals and bodies, either en-
tirely ignorant of that country, or knowing only eno-
ugh of it to impose on those who know still less than
themselves, and having very frequently objects in
view other than the interests or good government of
India. The influences likely to be brought to bear
on him through the organs of popular opinion will,
in the majority of cases, be equally misleading. 'The
public opinion of England, itself necessarily unac-
quainted with Indian affairs, can only follow the
promptings of those who take most pains to influ-
ence it, and these will generally be such as have some
private interest to serve. It is, therefore, your peti-
tioners submit, of the utmost importance that anyg
Council which may form a part of the Home Govern-
ment of India should derive sufficient weight from its
constitution, and from the relation it occupies to the
Minister, to be a substantial barrier against those
inroads of self-interest and ignorance in this country
from which the Government of India has hitherto
been comparafively free, but against which it would
beé tg much. to expect that Parliament ‘should of it-
=alE. gfford a sufficient- protection,

That your ‘petitioners eannot well comcelve &
svore form of governsmiént:for Indis than a Minister
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with a Council whom he should- be at liberty to. can-
sult or not at his pleasure, or whose advice he should
be able to disregard, without giving his reasons in
writing, -and in a manner likely to carry conviction.
Buch an arrangement, your petitioners submit, would
be really liable to the objections, in their opinjon,
erroneously urged against the present system. Your
petitioners respectfully represent thst any body of
persons associated with the Minister, which is not a
check, will be a screen. Unless the- Couneil is so
constituted as to be personally independent of the
Minister, unless it feels itself responsible for record-
ing an opinion on every Indian subject, and pressing
that opinion on the Minister, whether it is agreeable
‘to him or not; and unless the Minister, when he
overrules their opinion, is bound fo record his
reasons, their existence will only serve to weaken his
‘responsibilities and to give the colourable sanction of
prudénce and experience to measures in the framing
of which those qualities have had no share.

That it would be vain to expect that a new
Council could have as much moral influence, and
power of asserting its opinion with effect, as the
‘Court of Directors. A new body can no more succeed
to the feelings and authority which their antiquity
and bhistorical antecedents give to the East India
Company, than a legislature under a new name,
sitting in Westminister, would have the moral ascen-
dancy of the Houses of Lords and Commons. One of
the most important elements of usefulness will thus
be necessarily wanting in any newly constituted
Indian Council, as compared with the present.

That your petitioners find it difficult to conceive
‘that the ssme independence in judgment and act,
which charactenzes the Court of Directors, will be
found-in any Council all of whose Members are nomi-
nated by the Crewn. Owing ‘their nomination to the
same authority,’ any of them probably to the same
individual Minister, whom they are appointed to
checly, .and looking to him alone for their reappoint-
ment, their .desire of recommending themselves fo
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himn and their unwillingness to'risk his displeasure by conncit may
any serious resistance to his wishes, will be motives :e t:‘ne!:‘ to
too strong not to be in danger of exercising a powers g e
ful and injurious influence over their conduct. Nor

are your petitioners aware of any mode in which that

injurious influence could be guarded against, except

by conferring the appointments, like those of the

judges, during good behaviour; which, by rendering

iv impossible to correct an error once commltted

would be seriously objectionable.

That your petitioners are equally unable to see
how, if the controlling body' is nominated by the
Minister, that happy independence of Parliamentary
and party influence, which has hitherto distinguished
the administration of India and the appoinment to
situations of trust and importance in that country,
can be expected to continue, Your petitioners
believe that in no Government known to history have
appointments to offices, and especially to high offices,
been so rarely bestowed on any other considerations Principle of
than those of personal fitness. This characteristic, :g‘;:;‘"ﬁment
but for which in all probability India would long pom in
since have been lost to this country, is, your peti- {2918
tioners conceive, entirely owing to the circumstance
that the dispensers of patronage have been persons
unconnected with party, and under no necessity of
conciliating Parliamentary support; that, consequent-
ly, the appointments to offices in India have been,
as a rule, left to the unbiassed judgment of the local
authorities; while the nominations to the civil and
inilitary services have bezn generally bestowed on the
middle classes, irrespective of political considerations,
and, n a large proportion, on the relatives of persons
who had distinguished themselves by their serviced
in India.

That your petitioners, therefore, think it essen- Relations
tial that at least a majority of the Council which between
assists the Minister for India with its advice, should P’°"::l‘id“d
ht.}ld their seats independently of his appointment. Minister

Thab iy is, in the opinion of yoyr petitioners, n&
less necessary that the order of the transaction of
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business should be such as to make the participation
of the Council in the administration of India a
substantiul one. That to this end, it is, in the
opinion of your petitioners, indispensable that the
dispatches to Indiz should not be prepared by the
Minister and laid before the Council, but should he
prepared by the Council and submitted to the Minis-
ter, This would be in accordance with the natural
and obvious principle that persons chosen for their
knowledge of a subject should suggest the mode of
dealing with it, instead of merely giving their opinion
bn suggestions coming from elsewhere. This is also
the only mode in which the Members of the Councit
éan feel themselves sufficiently important or suffici-
ently responsible to secure their applying their minds
to the subjects before them. It is almost unnece-
ssary for your petitioners to observe, that the mind
is called into far more vigorous action by being requir.
ed to propose than by being merely called on to
assent. The Minister has necessarily the ultimate
decision. If he has also the initiative, he has all the
powers which are of any practical moment. A body,
whose only recognized function was to find fault,
would speedily let that function fall into desuetude.
They would feel that their co-operation in conducting
the government of India was not really desired; that
they were only felt as a clog on the wheels of busi-
ness. Their criticism on what had been decided with-
out their being collectively consulted would be felt us
importunate, as a mere delay and impediment; and
their office would probably be seldom sought by those
who were willing to allow its most important duties
to become nominal.

That with the duty of preparing the dispatches to
India, would naturally be combined the nomination
and control of the Home establishments. This your
petitioners consider absolutely essential to the utility
of the Council. If the officers through whom they
work are in divect dependence upon an authority
higher than theirs, all matters of importance will in
reality be settled between the Minister and the sub-
ordinates, passing over the Council altogether. -
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That a third consideration, to which your peti- Compasition
tioners attach great importance, is, that the number of proposed
of the Council should not be too restricted. India is C¢32H!
so wide u field, that a practical acquaintance with
every part of its affuirs eannot be found combined in
any small number of individuals. The Council ought
to contain men of general experience and knowledg:
of the world; also men specially qualified by financial
and revenue experience, by judicial experience, diplo-
matic experience, military experience. It ought to
contain persons conversant with the varied social
relations and varied institutions of Bengal, Madras,
Bombay, the North-Western Provinces, the Punjab,
and the native states. Even the present Court of
Directors, reduced as it is in numbers by the Act of
1853, does not contain all the varieties of knowledge
and experience desirable in such a body. Neither,
your petitioners submit, would it be safe to limit theo
number to that which would be strictly sufficient,
supposing all the appointments to be the best pos-
sible. A certain margin should be allowed for
failures, which, even with the most conscientious
selection, will sometimes occur. Your petitioners,
moreover, cannot overlook the possibility that, if the
nomination takes place by Ministers at the head of a
political party, it will not always be made with exclu-
sive reference to personal qualifications; and it is
indispensable to provide that such errors or faults
in the nominating authority, so long as they are only
occasional, shall not seriously impair the efficiency
of the body.

That while these considerations plead strongly gise of
for a body not less numerous than the present, even Council
if only regarded as advisers of the Minister, their ;‘:‘:ﬂi,f,ﬂ
cther office, as a check on the Minister, forms, your
petitioners submit, a no less forcible objection to any
considerable reduction of the present number, A
body of six or eight will not be equal to one of eigh-
teen, i that feeling of independent self-reliance
which is necessary to induce a public body to press
ite opinion on a Minister to whom that opinion is un-
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ncceptable. However unobjectionably in  other
respects so small a body may be constituted, reluct-
ance to give offence will be likely, unless in extreme
cases, to be a stronger habitual inducement in their
minds than the desire to stand up for their
convictions.

That if, in the opinion of your [Lordships’]

of Court of Honourable House, a body can be constituted which

Directors
should be
continued

Question of

Double

Government

unites the above enumerated requisites of good
government in a greater degree than the Court of
Directors, your petitioners have only to express their
humble hope that your endeavours for that purpose
may be successful. But if, in enumerating the
conditions of a good system of Home government for
India, your petitioners have in fact enumerated the
qualities possessed by the present system, then your
petitioners pray that your [Lordships’] Honourable
House will continue the existing powers of the Court
of Directors. .

That your petitioners are aware that the present
Home Government of India is reproached with being
a double Government; and that any arrangement by
which an independent check is provided to the dis-
cretion of the Minister will be liable to a similar
reproach. But they conceive that this accusation
originates in an entire misconception of the func-
tions devolving on the Home Government of India,
and in the application to it of the principles appli-
cable to purely executive departments. The Execu-
tive Government of India is, and must be, seated in

. India itself. The Court of Directors is not so much

an executive as a deliberative body. Its principal
function, and that of the Home Government general-
ly, is not to direct the details of administration, but
to scrutinize and revise the past acts of the Indian
Government; to lay down principles, and issue gene-
1al instructions for their future guidance, and to givs
or refuse sanction to great political measures, which
are referred home for approval. . These duties are
more analogous to the functions of Parliament, than
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fo those of an Executive Board; and it might almost pynetions of
as well be said that Parliament, as that the Govern- Directors
ment of India, should be constituted on the princi-

ples applicable to Executive Boards. It is consider-

ed an excellence, not a defect, in the constitution of
Parliament, to be not merely a double but a triple
Government. An ecxecutive authority, your peti-

tioners submit, may often with advantage be single
because promptitude is its first requisite. But the
function of passing a deliberate opinion on past mea-

sures, and laying down principles of future policy,

is a business which, in the estimntion of your peti-

tioners, admits of, and requires the concurrence of

more judgments than one. It is no defect in such a

body to be double, and no excellence to be single;
especially when it can only be made so by cutting

off that branch of it which by previous training is

always the best prepared, and often the only one

which is prepared at all, for its pcculiar duty.

That your petitioners have heard it asserted that,
in-‘consequence of what is called "the double Govern-
ment, the Indian authorities arc less responsible to
Parhament and the nation, than other departments
of the Government of the cmnpire, rince it is impogsi-
ble to know on which of the two branches of Home
Government the responsibility ought to rest.  Your
petitioners fearlessly aflirm, that this impression is
not only groundless, but the very reverse of the truth,
The Home Governnient of India is not less, but more
fesponsible, than any other branch of the adminis-
tration of the State; inasmuch as the President of the
Board of Commissioners, who is the Minister for
India, is as completely responsible as any other of gegponsibi-
Her Majesty's Ministers, and in addition, his advisers lity for
also are responsible. It is always certain, in the case .?lmi:htn-
of India, that the President of the Board of (‘om- tion rests
missioners must have either commanded or sanctione! 3:::‘:;' -
all thay has been done. No more than this, your Boardof
petitioners submit, can be known in the cake of the Control.
‘head of any department of Her Majesty’s Govern~
ment. For it is.ndt, nor can it rationally be supposed,
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that any Minister of the Crown ig without trusted
advisers; and the Minister for India must, for obvious
reasons, be more dependent than any other of Her
Majesty's Ministers upon the advice of persons whose
lives have been devoted to the subject on which their
advice has been given. But in the case of India,
such advisers are assigned to him by the.constitution
of the Government, and they are as much responsible
for what they ddvise ag he for what he ordains; while
in other departments the Minister’s only official
advisers are the subordinates in his office—men often
cf great skill and experience, but not in the public
eye; often unknown to the public even by name;
official reserve precludes the possibility of ascertain-
ing what advice they give, and they are responsible
only to the Minister himself. By what application of
terms this can be called responsible government, and
the joint government of your petitioners and the
India Board an irresponsible government, your peti-
tioners think it unnecessary to ask.

That, without knowing the plan on which Her-
Majesty’s Ministers contemplate the transfer to the
Crown of the servants of the Company, your peti-
Question of tioners find themselves unable to approach the
Indian army delicate question of the Indian army, further than to
point out that the high military qualities of the
officers of that army have unquestionably sprung in &
great degree from its being a principal and substan-
tive army, holding Her Majesty’s commissions and
enjoying equal ranks with Her Majesty's officers and
your petitioners would earnestly deprecate any
change in that position.

That your petitioners, having regard to all these
considerations, humbly pray your Honourable House
that you will not give your sanction to any change in
the constitution of the Indian Government during the
continuance of the present unhappy disturbances, nor
without a full previous inquiry into the operationg of
the present system. And your petitioners further
pray that this inquiry may extend to every depart-
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ment of Indian administration. Such an inquiry your Company
petitioners respectfully claim, not enly as a matter of invites

N enquiry into
justice to themselves, but because, when, for the eyery de-
first time in this century, the thoughts of every partment of
public man in this country are fixed on India, an .smg:m".
enquiry would be more thorough, and its results tion.
would carry much more instruction to the mund of
Parlisment and of the country, than at any preceding
period.
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61. SUBSIDIARY TREATY WITH MYSORE,
1799.

(July 8, 1799)

[The Fourth Anglo-Mysore War came to an end in May,
1709, with the capture of Seringapatam and the heroic death
of Tipu Sultan. Lord Wellesley annexed to the Company’s
dominions Kanara, Coimbatore, some districts on the east and
the fortress of Seringapatam. To the Nizam were given
certain districts on the north-east, and to the Peshwa some
districts were offered on certain conditions, which he refused.
The districts offered to the Peshwa were then divided between
the Company and the Nizam. In 1800 the Nizam surrendered
his acquisitions in order to settle the Company’s claims for
the payment of the subsidiary force. The annexation of the
Mysore districts to the Company’s dominions was based on a
leading principle of Wellesley’s policy—to secure territory the
revenues of which shounld suffice for the payment of the subsi-
diary force of the State concerned. He wrote to the Court of
Directors on August 3, 1799 :

“In framing this engagement, it was my determination
to establish the most unquahfied commumty of interests be-
tween the Government of Mysore and the Company, and to
render the Rajah’s northern frontier, in effect, a powerful
hne of our defence. With this view, I have engaged to under-
take the protection of this country, in consideration of an
annual subsidy of seven lacs of star pagodas; but recollecting
the embarrassments which have arisen to all parties concerned
under the double governments and conflicting authorities un-
fortunately established in Oudh, the Carnatic and Tanjore,
I resolved to reserve to the Company the most extensive and
mdisputable powers of interposition in the internal affairs of
Mgysore, as well as an unlimted right of assuming the direct
management of the country (whenever such a step might
appear necessary for the security of the funds destined to the
subsidy), and of requiring extraordinary aid beyond the
amount of the fixed subsidy, either in time of war, or of
preparations for hostility. Under this arrangement I truss
that I shall be enabled to command the whole resources of
the Rajah’s tenitory, to improve 1its cultivation, to extend its
commerce, and to secure the welfare of its inhabitants. It
appeared to me a more candid and liberal, as well as a more
wise policy, to apprize the Rajah distinctly at the moment
of his accession, of the exact nature of his dependence on the
Company, than to leave any matter for future doubt or dis-
cussion. "
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The remaimng portion of Tipu Sultan's territory was
made over to a prince of the Hindu ruling family whioch had
been dispossessed by Haidar Al The prince being then »
child five years of nge,' the administration was entrusted to
Purnaiya, Tipu's loyal mimster. Articles 4 and 5 of the
treaty ‘went far beyond-the standard model’ of subsidiary
treaties, and ‘‘the independence of Mysore was avowedly
destroyed by orders clothed 1n the form of a treaty.”

The administration was undertaken by the Raja in 1811.
The musgovernment of the Raja provoked a rebellion, and
in 1831 Lord Wilham Bentinck placed the State under Britich
admunistration. In 1881 Lord Ripon effected the ‘rendition of
Mysore’ to a descendant of the ruling famly. |

Article 2. The Honourable the EFast Indin
Company Bahaudur agrees to maintain, and Iis
Highuess Maharajah Mysore Kistna Rajah Oodiaver
Bahaudur agrees to receive, a military force for the
defence and security of 1Mis ITighness's dominions.
In consideration of which protection s Mighness
engages to pay the annual sum of seven lues of star
pagodas to the said East India Company . . ...

% * * *

Article 4. And whereas it is indispensably
necessary that effectual and lasting security should he
provided against any failure in the funds destined to
defray . . . . . the expense of maintaining the.....
military force....., it is hereby stipuluted and
agreed between the contracting parties, that when-
ever the Governor-General in Council . . . . shall have
reason to apprehend such failure in the funds so
destined, the said Governor-General in Council shall
b.e at libe'rty, and shall have ?ull power fmd right poien v ght
either to introduce such regulations and ordinances as to interfere
he shall deem expedient for the internal management 18 internal
. affairs to
and collection of the revenues, or for the better secure regu-
ordering of any other branch and department of the lar psyment
Government of Mysore; to as d brin S e
ysore; or to assume an ring for main
under the direct mnanagement of the servants of the m::ﬂﬁ the
said Company Bahaudur, such part or parts of the force
territorial possessions of His Highness.....as
shall appear to him, the said Governor-General in
Council, necessary to render the said funds efficient
and available either in time of peace or war.
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Article 5. And it is hereby further agreed, that
whenever the said Governor-General in Council shall
signify to the said Maharajah . . . . that it is become
necessary to carry into effect the provisions of the 4th
Article, His said Highness..... shall immediately
issue orders to Aumils, or other officers, either for
carrying into effect the said regulations accordingly to
the tenor of the 4th Article, or for placing the terri-
tories required under the exclusive authority and
control of the English Company Bahaudur; and in
case His Tlighness shall not issue such orders within
ten days from the time when the application shall
have been formally made to him, then the said
Governor-General in Council shall be at liberty to
igsue orders by his own authority. . ..

* * * *

Article 6. His Highness ... . engages. .. that
he will carefully abstain from any interference in the
affairs of .any state in alliance with the said English
Company Bahaudur or of any State whatever; and for
securing the object of this stipulation 1t is further
stipulated and agreed, that no communication or
correspondence with any foreign state whatever shall
be holden by His said Highness without the previous
knowledge and sanction of the said English Company
Babaudur.

.k * * *

Article 14. His Highness . . . . hereby promises
to pay at all times the utmost attention to such
edvice as the Company’s Government shall occasion-
ally judge it necessary to offer to him, with a view
to the economy of his finances, the better collection
of his revenues, the administration of justice, the
extension of commerce, the encouragement of trade,
agriculture, and industry, or any other objects con-
nected with the advancement of His Highness's
intetests, the happiness of his people, and the mutual
welfare of both states?.

.-e 1 _Article 9 of Lord Wellesley’s treaty with- Travancore
(1805) 15 ,couched D thg same” language.-
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62. LORD WELLESLEY'S TREATIES
WITH HYDERABAD:,

[In 1785 the Nizam was defeated at Kharda by the
Marathas. He received no help from: the - British Govern-
ment as Sir John Shore was determined to pursue the non.
intervention policy. The Nizam then handed over the traimng
of his troops to French officers, the most famous of whom was
Francois Raymond. Lord Wellesley thought that these
officers were *‘men of the most virulent principles of Jaco-
bimsm™3, He was afraid that the French commanders in the
armies of Indian powers like the Nizam and Sindhia might
some day ‘‘establish the power of France in India upon the
ruin of the states of Poona and of the Deccan’’3 In 1798
the Nizam was persuaded to enter into a defensive alliance
with the Company against Tipu Sulian. British troops were
moved to Hyderabad and the French-trained troops were dis-
banded. The tieaty of September 1, 1798, was ‘obviously of
a temporary nature und contracted for a special purpose’.
Jts main defect was that it did not promise the Nizam British
assistance against the Marathas.

After the fall of Tipu i1t was felt necessary by Arthur
Wellesley (later Duke of Wellington) “‘to extend the basiy of
the treaty of September 1, 1798; to make 1t generally defen-
sive against all powers; and, in fact, to take the Nizam under
the protection of the British government’4. ‘The model sub-
sidiary treaty’ of 1800 ‘saved Ilyderabad at once from exter-
val ruin and from internal decay'.]

I. Treaty, September 1, 1798.

Article 1. Such parts of the letter from Earl
Cornwallis to His Iighness the Nizam, dated the Tth
July, 1789, and which has always heen considered in
the light of a Treaty, as relate to the stationing of
troops with His Highness® are to be considered as in

1 See Roberts, India Under Wellealey, Chapter VIII.

2 Martin, Wellesley's Despatches, Vol. 1, p 182

3 Martun, Wellesley’s Dexpatches, Vol. I, p. 186.

4 Owen, Wellington’s Despatches, pp. 20-21.

5 ‘....I agree that, in the sixth Article of the Treaty
fof 1768 between the Company and the Nizam) the words
‘whenever ths situation of affeirs will allow such a body of
tio0ps to march into the Deccan', shall be understood to
anean, that the force engaged for by this Article, riz., two
‘battalions :of sepoys and six pieces of cannon, manned by
Epropeans, shall be granted whenever Your Highness shall
apply for it, making only one exception, that it is not to be
employed- against any power in alliance with the Company.
«e+."—Lord .Corpwallis- to the Nizam, July 9, 1789,
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full force; that is, the services of the néw’ permanent
subsidiary force are to be regulated precisely by the
same restrictive clauses that operaté on the present
detachment . ... .

* * * *

Article 5. The said subsidiary force will at all
times be ready to execute services of importance,
such as, the profection of the person of His Highness,
his heirs and sucecessors, from race to race, and over-
awing and chastising all rebels or exciters of distur-
bance in the dominions of this State!; but it is not to
be employed on trifling occasions, nor, like Sebundy,
to be stationed in the country to collect the revenues
thereol.

Article 6. . . . . And His Highness hereby engages
for himself, his heirs and successors, that no French-
man whatever shall ever hereafter be entertained in

Exclusion of his own service, or in that of any of his Chiefs or

Furopeans

Nizam'’s
relations
with the
Peshwa
to be
controlled
by the
Company

dependants, nor be suffered to remain in any part of
His [Tighness’s dominions; nor shall any Europeans
whatever be admitted into the service of this State,
nor be permitted to remain within its territories with-
out the knowledge and consent of the Company’s
Government.

% * * *

Article 8. .. ..in the event of.. ., .differences
srising (between the Nizam and the Peshwa), what-
ever adjustment the English Government, weighing
things in the scale of truth and justice, may deter-
mine upon shall, without hesitation or objection, meet
with full approbation and acquiescence (of the
Nizam).

1 Lord Cornwallis wrote to the Nizam on August 21,
1805, ‘‘Your Highmess must be aware that the obligation of
the defensive alliance cannot be conmsidered to render the
British Government respensible for the security of your gov.
ernment against the evils of internal confusion and disorder
originating in the defect of those arrangements which it i3
the duty of an independent state to establish and maintain’.
(Lee-Warner, Life of Dalhousie, Vol. II, p. 124). --
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II. Treaty October 12, 1800.

Article 1. The peace, union, and friendslip <o
long subsisting between the two States shall bo
perpetual; the friends and enemies of either shall ke
friecnds and enemies of both. ...,

Article 2. .. .the British Government will never Company
permut any power or State whatever to commit with ggsumes
impunity any act of unprovohed hostibty or aggres- ;".'-‘t'P"’::‘M‘
swn against the rights or territories of His Highness ngncg of
the Nizam, but will at all times maintain and ﬂ‘rﬁg;;
defend the same, in the same manner as the rights
and territories of the Honourable Company are now
maintained and defended.

* %* * * »

Article 15. .. .His Higlhness the .\.’i/.:lm CHEARCS oo nany
neither to commence nor to pursue in future anv o contro?
negotiations with any other jower whatever withont lilri:“::'
gning previous notiee and entering  into mutu.al,em?on.
consultation with the Honourable EFast India Com-
pany’s Government ; and the Honourable Company s
Government on their part hereby declare that they Nizam's
have no maumner of concern with any of ITis High- ‘absolute’
ness’s children, relations, subjects, or servants with €ontrol

. . . over his
respeet to whom His Highness is absolute. subjects

Article 16, .. in the event of wny  differences
arising  (between the Nizam and any other Power),
whatever adpstment of them the Compiny s Goy -
crnment, weichimg matters i the <cale of truth aned
justice, may determine, shall meet with tull appro-
batin and acquicseence (of the Nizam),

63. LORD WELLESLEY'S TREATY
WITH SINDHIA, 1804.
(February 27, 1804).

[War bioke out hetween Daulat Rao Sindhia and the
Company 1n August, 1803. and 1t was cnded by the treaty of
Surj: Arjungaon on December 30, 1803. Sindbia surrendered
his territory 1n the Doab, gave up the ovetlordship of Delhe
and Agra and accepted a subsidiary alhance of the usual
kind. A defenwive alliance was concluded in February. 1804.
On November 5, 1817, Sindhia was compelled to sign & treaty

I-21A
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which bound him to give assistance against the Pindaris and
abolished his overlordship in Rajputanal.

The treaty of 1804, ‘‘though never denounced, had been
objected to by Lord Cornwallis, and treated as a dead letter
when new compacts were made with Gwalior n 1805 and
1817.” 1In 1843 Lord Ellenborough construed the disturbances
in Gwalior as faling under the spirit of Article 6 of the
treaty of 1804, by which the British Government undertook
to support the Maharaja, should necessity arise, with a sub-
sidiary force? |

Article 3. ... .the Maharajah (Daulat Rao
Sindbia) agrees to receive, and the Honourable East
India Company agrees to furnish, a subsidiary force
... .This force is to be stationed at such place near
the frontier of Dowlut Rao Sindbia as may hereafter
be deemed most eligible by the British Government.

+* * * * *

Article 6. The subsidiary force will, at all times,
be ready, on the requisition of the Maharajah, to
exceute services of importance, such as the care of
the person of the Maharajah, his hewrs and successors,
the protection of the country from attack and inva-
sion, the overawing and chastisement of rebels or
exciters of disturbance in the Maharajah's dominions;
but it is not to be employed on tritling occasions.

* * * *

Article 8. .. .the Maharajah engages neither to
commence nor to pursue in future any negotiation
with any principal States or Powers, without giving
previous notice and entering into mutual consultation
with the Honourable East India Company's Govern-
ment: and the Honourable Company's Government,
on their part, declare that they will have no manner
of concern with any of the Maharajah’s relations,
dependants, military chiefs, or servants, with respect
to whom the Maharajah is absolute: and that they
will, on no occasion, ever afford encouragement,
support, or protection to any of the Maharajah's rela-
tions, depeadants, chiefs, or servants, who may
eventually act in opposition to the Maharajah’s

1 See Grant Duff, History of the Mahrattas, and Mehta,
Lord Hastings and the Indian States.

2 The Cambridge History of India, Vol. V, p. 580.
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authouty, but, on the eontrmy, at the requisition of No British
the Maharajah they will aid and assist to punmish and ;nlgfflt;;c,:
rcduce Wl such offenders to obedience  and 1t 1< fur- ,:t“:“
ther agieed that no oflicer of the Honourable Com- adminis-
panv shall ever intertere in the internal affairs of the tF8tion8
Mahaagah's Government,

bticle 9. . . .the Maharajah Dowlut Rao Smdhia
engages never to commit any act of hostihity or aggies-
sion against any State or Chief in allanee with the Compan
Honourable Company, or against any other prineipal to adjust
State or Power, and in the event of differences aris- g:?:’:::“
ing, whatever adjustment the Compuny's Govern- Sindhis
ment, weighing matters m the scale of truth and ;:e':::’"
justice, may determine, shall meet with his full
approbation and acquiescenee,

* * 3 *

itiele 14, .. neither ot the two  contracting
partics shall enter mto allunee, or have any eon- Each party
cern with the tributaries or chicfs of the other, and, to refrain
in order to support the independent authouty of hoth :;‘::hrlng
Governments, t is agreed and declared, that here. with

: . " ... tributarics

after neither ot the contractmg parties will give of the
protection or countenance to the rebelhous tributaricos other
and subjects of the other, but they will nse their
utmost endeavours for the apprechension of such
rebels. ...,

64. LORD WELLESLEY'S TREATY
WITH BHARATPUR, 1805.
(April 17, 1805)

[In the Second Anglo-Maratha War the Jat Raja of
Bharatpur abandoned the Bnitish side and co operated with
the Marathas. General Lake launched four successive assaults
on Bharatpur, all of which were beaten back, und he had to
make peace with the Raja in 1805, leaving him in posaession
of his fortress.

In 1825 Durjan Sal, a relative of the minor Raja who had
Leen enthroned with the approval of the British Government,
tried to usurp the yadi. Lord Combermere, the Commander-
in-Chief, stormed the fort of Bharatpur in January, 1826.]

Article 1. A firm and permanent friendship is
cstablished between the Honourable the East India
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Company and Maharajah Sewaee Buhadoor, Runjeet
Sing Bahadoor, and between their heirs and
SUCCESSOrs,

Article 2. As friend<hip has been established
between the two States, the friends and enemies of
one of the parties shall be considered the friends and
enemies of both, and an adherence to this condition
shall be constantly observed by both States.

* * * *

‘Article 6. In the eveni of any enemy evincing
o disposition to attack the dominions of the Honour-
able Company, Maharajuh Runjeet Sing binds him-
self to assist, to the utmost of his power, in expell-
iug the encmiy and in no measure to hold any corres-
poudence or be in any way connected with, or assist-
ing to, the cnemics of the Honourable Company.,

Article 7. As by the second Article of the pre-
sent  Treaty, the Honourable Company becomes
guarantee to Maharajuh Runject Sing for the sccurity
of the country against cxternal encmics, the Maha-
rajah hereby agrees, that it any misunderstanding
should arise between him and the cirear of any other
chicttain, the Muaharajah will, in the first instance,
submit the cause of dispute to the Honourable Com-
pany s  Government, that the Government may
endeavour to settle it amicably, agrecably to justice
and ancient usage. If, from the obstinacy of the
opposite party, no amicable terms can he settled,
then Maharajuh Runjeet Sing may demand aid from
the Company’s Government. In the event above
stated in this Article it will be granted,

Article 8. The Maharajah shall not in future
entertain in his serviece, nor give admission to any
English or French subjects, or any other person from
among the inhabitants of Europe, without the sanc-
tion of the Honourable Company’s Government; and
the Honourable Company also agrees not to give
admission to any of the Maharajah’s relations or
scrvants without his consent,
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85. ARTHUR WELLESLEY!' ON LORD
WELLESLEY'S RELATIONS WITH
INDIAN STATES, 1206.

I. Weakness of the system inherited by
Lord Wellesley.

Another ercumstance  which  embarrassed Gov-
crnment in India at all times, and was a consderable
source of embarrassment at the periad under consi-
deration, was the nature and state of the allinnees
between the British Government and its dependent
and tributary states,

These allianees had always bheen formed in a
moment of extreme weakness, and generally after the gr‘i‘l‘;:; oA
Natnve and dependent State had been  conquered. alliances
The prineipal stipulation was unifortuly protection by g;::::"mm
the Biitish Government, i consideration of subsdy
to be paid by the Native State, and m other 1espeets
the Native State was declued or was consdered o
be mdependent in the management of all 1t- internal
coneerns,

The Native States having in every in<tanee con-
tructed these alliances m a moment of wealness,
which, of course, all the powers of their Governments
were paralysed, they have mvarmbly heen under the
necessity of calling for the assistance of the Bntish
protecting Government for the support of their autho-
ity in the management of thewr internal conecerns.

* * * * »

The foundation and the instrument of all power
there (i.c., in Indian States) is the sword; and when Allled
these alliances have been formed, the sword, or in gependest
other words, the army of the East India Company, °8 fg“‘h
hecame the only support and the only efficient mstru- .nppor?

ment of authority of the protected Native states.

This position of affairs, which was the result of
the principle of government long established in the
East, and of the weakness of the Native State, was
nttended by a stxpulatxon in some cases, or an under-

1 Duke of Wellmgton.
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standing in others, that the Native State should be
independent in all the operations of its internal
government; and at the very moment in which this
stipulation was made, the interference of the British
Government was required, and all the internal con-
cerns of the Native State submitted to its judgment,
irr order that its agents might see whether the cases
in which its interference was called for were of a
nature to justify it.

TLere, then, the door wa< necessarily opened fo
the interference of the British Government in every
concern; and the result was increased weakness in
the Native State, jealousy of this interference, and
disunion bordeting upon treachery.

II. Treaty with Mysore, 1799,

The principal and all the centre part of the terri-
tories of Tipu were given to a descendant of the
ancient Rajas of Mywore, in whose person a state was
formed under the immediate influence and protection
of the British Government. This state was connec-
ted by a treaty of alliance with the Company. .. .As
alliances of this description, by conferring a nominal
independence on the Princes connected by them with
the Company, had been found in other instances to
be attended with many inconveniences, to render
necessary a constant interference by the protecting
Government in the internal affairs of the Native sub-
ordinate state, and to oceasion internal weakness,
jealousy of the protecting power, and a waste and
cmbarrassment of the resources of the Government,
it was thought best, in the treaty of alliance with the
Government of Mysore, to provide for the interfer-
ence of the British Government in all its concerns
when such interference might be necessary; and the
state in which this Government is found to be at this
moment, the cordial and intimate union which exists
between the Government of Mysore and the British
authorities, and the important strength and real
assistance which'it has afforded to the British Gov-
ernment in all its recent difficulties, afford the
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strongest proofs of the wisdem of this stipulation of
the treaty,

III. Annexation of the Oarnatic!, 1801.

One of the great evils in tlns alhance (between ritish
the Compuny and the Nawab of Arcot), as in all jnrerference
those of this description which had been formed in ":}_:a':m“
India, was that it provided that the Company shoutd
not interfere in the internal concerns of the Nawab's
Government, at the sume time that the interference
of the Company in every possible ease was absolutely
and essentially necessary for the support of the
Native Government, und was practised on cvery
occasion.

Another evil which affected this, as well s
cvery alliunce of the same description, was. . . .that Nawab's

. debt
the Nawab wuas obliged to borrow money, nt large e

interest, to make his payments at the stipulated

periods. . . ..
* * * L]

Besides these evils, there was a mamtest daffer-
ence or rather dmaﬁectlon, in the Nawab Omdat ul

1 It was with the support of the qu_.,hsh Cumpany that
Muhammad AL had made himself ruler ot the Carnatic
the fifties of the eighteenth century By a treaty made with
Lord Cornwalhs he had empowered the Brtish Government
to assume the whole administiation of his territory 1n time
of war “The government of the Carnatic had long been an
open scandal The dual contiol had debased the Nawab,
rained his people, and so corrupted the settlement of Madras
that the civil servants of that Preadency possessed the worst
teputation ot all the Company’s representatives’. The s
called Aiwcot debts aeated many <ecandals 1 India and in
England. Muhammad Al was succeeded 1n 1785 by his sun
Umdat-ul-Umra who died i July, 1801 At the capture of
Senngapatam Lord Wellesley found evidence, which wa. not
very conclusive or convincing’, that Umdat-ul-Umra and
son had cotresponded secretly with Tipu Sultan By a dec
laration dated July 27, 1801, Lord Wellesley a cumed the
whole civil and military government ot the Caruatic A
grandson of Muhammad Ah was recugnised as titular Nawab,
and one-fifth of the revenue was paxd to him 1In 1855 the
Nawab died leaving no son, and Lord Dalhousie decided that
no successor should be recognised, on the ground that the
treaty of 1801 created merely a personal, and not a hereditary
title.
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Omra, himself, to the cause of the British Govern-
ment and its allies, the meaning of which was not
discovered till Seringapatain was taken, and the
papers of Tipu had fallen into the hands of the British
Government. Among them was found all the written
communications which had been carried on between
the Nawab Mahomed Ali and the Nawab Omdat ul
Omra, his son, and Ilyder Ali and Tipu Sultan, with-
out the knowledge of the Company’s Government.

The fact of the existence of the correspondence
alone was a breach of the treaties by which the
Nawabs ot the Carnatic had been allicd to the British
Government.

66. LORD HASTINGS ON BRITISH
INTERVENTION IN INTERNAL AFFAIRS
OF INDIAN STATES!.

I. Private Journal, February 1, 1814.

In our treaties with them (Indian Princes) we
rccoghise them as independent sovercigns. Then we
send & Resident to their Courts.  Instead of acting in
the character of ambassador, he assumes the fune-
tions of a dictator; interferes in all their private con-
cerns; countenances refractory subjects against them,
and makes the most ostentatious exhibition of this
exercise of authority?. To secure himself the support
of our Govermment, he urges some interest which,
under the colour thrown upon it by him, is strenuously
taken up by our Council; and the Government identi-
fies itself with the Resident not only on the single
point but on the whole tenor of his conduet.

II. Letter to Metcalfe’, Resident at Hyderabad.

2......you say that you propose ‘our inter-
ference in the Nizam'’s affairs to be not merely right,

1 "See Mehta, Lord Hastings and the Indan States.

2 Colonel Macaulay wrote to the Raja of Cochin, ‘“The
Resident will be glad to learn that on his arrival near Cochin
the Raja will find it convement to wait upon him.” (Cockin
State Manual, p. 138).

3 Sce Panikkar, The KEvolution of Britiuh DPolicy
Towards Indian States, pp. 52-56. For Metcalfe's work mn
Hyderabad, see Thompson, Lord Metcalfe, pp. 189-231.
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but also a duty, ansing out of our supremacey in India

which imposed on us the obhgation of mamtanuny the

franquilhty of all countries conneeted with us, and

consequently of protecting the people from oppres-

tons, as 00 less necessary than the guaranteemg of

ther rulers agamst revolution.” The assumption of

our possessing a umversal supremacy m India mvols

ving such nghts as you have deseribed 15 o mistahe.

Over States which have by particular  engagement

1endered themselves professedly feudatory, the British

Government does, no doubt, exercise supremacy , but pigiinction

it never has been claimed, and certainly never has between

been acknowledged, in the case of ‘.\nlu\v Powrs, feudatories
and allies

standing within the denommation of allies  Althougeh

n virtual supremacy may undoubtedly he <aid to exist

in the British Government from the inability of other

States to contend with its strencth, the mahme such

a superionity o prineiple smgly sutticient. for any exer-

tion of our will, would be to musapply and to pervert

it to tyrannic purpose.

3.....you observe, ‘the refuge ot a people
intolerably vexed, is in emigration or insurrection, and Interven-
as we ensure the Nizam’s Government against rebel- ::,1:,’,,".,
lion, 1t seems to be incumbent on us to save his affairs not
subjects from grievous oppressions.” The argument ’e::“e::g',
of supremacy having been set asule, nothing but the special
tennre oi some special engagement could rewler us SPESEement
linble to the call or allot to us the title for such

interposition. . . ..,

4. Paragraphs 4 and 5 (of your letter) plead
necessity for our intervention, because the Nizam
does noi rule his subjects with equity and prudence.
The fact of maladministration is unquestionable and
must be deplored. Does that, however, decide the
mode in which alteration is to be effected®> Where 5‘:!}“.“._
is our right to determine that the amount of the evil tion is no
is such as to demand our taking the remedy mto our }::‘l‘ff:x""
hands? .. ... Were such a pretence allowable, a vention.

powerful State should never want a colour for subju-
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gating s weak neighbour. The consequence is so
cbvious that no principle in the law of nations leaves
room for acting on such a presumption. It is admit-
ted, that if convulsions rage so violently in one State
as clearly to threaten the excitation of ferment in a
bordering one, the latter may be justified in reducing
to' order the nation by which its tranquillity was
menaced. This, however, is an extreme case, at the
same time that it is of a description strictly defined.
No analogy exists between indisputable exigency and
an asserted convenience, where vague arbitrary
charges, if wolerated as a ground of procedure, would
furnish ready pretext for the foulest usurpations.

III. Private Journal, February 6, 1816.

Our object ought to be to render the British
Covernment paramount in effect, if not declaredly
go. We should hold the other States as vassals, in
substance, though not in name; not precisely as they
stood in the Moghul Government bul possessed of
perfect mternal sovereignty and only bound to repay
the guarantee and protection of their posscssions by
the British Government with the pledge of two
great feudal dues.

Pirst, they should support it with their forces in
any call. Second, they should submit their mutual
difference to the head of the confederacy (our Gov-
ernment) without attacking each other’s territories.
A few subordinate stipulations on our part with
immuuities secured in return to the other side
(especially with regard to the succession) would
render the arrangement ample without complication
or undue latitude. Were this made palatable to a
few states, as perhaps it easily might, the abrogation
of treaties with the Powers who refuse to submit to
the arrangement would soon work upon their appre-
hensions in a way that would bring them at last
within the pale of the compact. The completion of
such a system, which must include the extinction of
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any pretension to pre-cminence in the court of
Delh!, demands time and favourable coincidences. .

67. LORD HASTINGS'S TREATY WITH
HOLKAR?, 1818.
(January 6, 1818)

This treaty was concluded fter the defeat of the
Holkar's army m the Third Anglo Matatha War |

Article 1. Peace being established  with  the
Muburajeh  Mulhar Raw  Holhar, the Company’s
Government agree that it will not pernnt any state
or any freebooter to be unpunished that shall cow Britlsh
it any outrage or hostility aguinet the territories of protection
Maharapah. . . . .and the British Government will at
all times extend the same protection to the territories
of Muhurajah ... .as to its own,

* * * *

Article 9 Maharajuh. . . .cngages  never  to
commit any act of hostiity or aggression awiunst any
of the Company’s allies or dependints or ngamst any
other Power or State whateser In the event of Britlsh
. . ] . control over
differences avismg, whatever adjustment  the  Com- foreign
puny’s Government weighing matters m the seale of relations
truth and justice may determine, shall have the
Muharajuh's  entire  acquiescence. The  Maharajah
agrees mot to send or reeeive vakeels trom any other
state or to have communiction with any other state
except with the knowledge and consent of the British
Resident.

1 Elwewhere Lord Hactings observes.  ‘The Houwe of
Tinur had been put so much out of wuht, that all halut ot
adverting to 1t was failing fast m India: and nothing has
kept the floating notion of a duty owed tu the unperial familv
but our gratuitous and perseveting exhibition of then preten
stons—an exhibition attended with wmuch <ervile obessance in
the etiquette imposed upon us by the ccremomal of the court
I have thence held it right tn discountenance any pretensi.n
of the sort. erther as 1t applies to us or to any of the native
princes.”

2 See Grant Duff. Hitory of the Mahrattas, and Mehta,
Lord Hastings and the Irdian States.
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Article 10, The British Government hereby,
declares that it has no manner of concern with any
of the Maharajah’s children, relations, dependants,
subjects, or servants, with respect to whom the
Maharajah is absolute.

* * * *

Article 13.  Mulhar Raw Ilolkar engages never to
entertain in his service Kuropeans or Americans of
any description without the knowledge and consent
of the British Government.

Article 14. . .. .an aceredited Minister from the
British Government shall reside with the Maharajahi,
and. . ... the latter shall be at liberty to send a
vakeel to the Most Noble the Governor-General,

68. LORD HASTINGS'S TREATY WITH
BHOPAL, 1518.
(February 26, 1818)

| The rulers of Bhopal had loyally supported the British
Government since 1778. This treaty was concluded n
connection with the Third Anglo-Maratha War ]

Article 1. 'There shall be perpetual friendship,
alliance and unity of interests between the Honour-
uble the last India Company and the Nawab of
Bhopal, his heirs and successors; and the {riends
and enemies of one party shall be the friends and
enemies of both.

Article 2. The Brilish Government engages to
guarantee and protect the principality and territory
of Bhopal against all enemies,

Article 3. The Nawab of Bhopal and his heirs
and successors will act in subordinate co-operation
with the British Government and acknowledge its
supremacy and will not have any connection with
other Chiefs and Sfates.

Article 4. The Nawab and his heirs and suc-
cessors will not enter into negotiation with any Chief
or State without the knowledge and sanction of the
British Government, ..,



INDIAN CONSTITUTIONAL DOCUMENTS 133

Article 5. The Nawab and his heirs and sucees-
sors will not commit aggression on any one. If by
accident disputes arise with any one, they shall be
submitted to the arbitration and award of the Briti<h
Government.

Article 6.....Whenever required and when
necessary, the whole of the Bhopal forees shall jon 222;:::%”
the British army excepting such a portion as may bu of Bhopal
requisite for the internal admmistration of the
country.

* * 3 *

Arlicle 9. The Nawab und his hewrs and sue- No British
cessors shall remain absolute rulers of their country. ::':;::‘;;2:'
and the jurisdiction of the British GGovernment shall adminis-
not in any manner be introduced into  that tration

prineipality.,

65. LORD HASTINGS'S TREATY WITH
MEWAR, 1818.
(January 13, 1818)

[Rdmgcd by the Marathas and  weahened In uternad
dissenstons, Mewar appealed tor British protection as carly 1.
1805, but 1t was not till the dazs of Lord Hastings that b
Rajput States wae brought within the Company’s <ystem of
ulliances  There 15 no doubt that Mewar was aved by
British mtervention from ‘rapidly approaching di olution’ |

Artiele 1. There shall be perpetual friend<hip, Perpetual
allinnee, and mnty of interests between the two st~ sllisoce
from generation to generation, and the fiends anrd
encmies of one shall he friends und enemies of baoth.

Aiticle 2. The Bntish Government engages {o
protect the principality and territory of Oudeypore.

Article 8. The Maharana of Oudespore will
always act in subordinate eco-operation with the f;:,‘::‘cy
Brtish Government, and acknowledge its supre-
macy, and will not have any econnection with other
Chiefs or States.

1 See Tod, Annals of Menar, Chapters XVII—XVIiI;
Mehta, Lord Hastings and the Indian States,
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Article 4. The Maharana of Oudeypore will not
enter into any negotiation with any Chief or State
without the knowledge and consent of the DBritish
(tovernment; but his usual amicable correspondence
with friends and relations will continue. i

Article 5. The Maharana of Oudeypore will not
commit aggressions upon any one; and if by accident
a dispute arise with any one, it shall be submitivd
to the arbitration and award of the Britisa
Giovernment.

Article 6. One-fourth of the revenues of the
actual territory of Oudeypore shall be paid annually
to the British Government as tribute for five years;
and after that term three-eighths in perpetuity. . . .

* * * *

Article 8. The troops of the State of Oudeypore
thall be furnished according to its means, at the
requisition of the British Government.

Article 9. The Maharana of Oudevpore shall
ulways be absolute ruler of his own country, and the
British jurisdietion shall not be introduced into that
principality’.

70. LORD AMHERST'S TREATY WITH
SIROHI, 1823.
(September 11, 1823)

Article 1. The British Government consents to
take under i.; protection, and to receive amongst the
number of its dependant and tributary States, the
Chiefship and territory of Sirohi,

Article 2. The Regent Rao Sheo Sing on his
own behalf, and in the name of the Rao, his heirs
and successors, hereby acknowledges the supremacy
of the British Government, and engages to discharge
with fidelity the duties of allegiance, and to observe

1 Simlar treaties were concluded by Lord Hastings with
other Rajput States—Jaipur, Jodhpur, Bikaner, Kotah, Bundi,
cte.
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punctually the other conditions detailed v this
engagement,

Aiticle 3. The Rao of Sirohi will not torm or
maintain connections with any other States or Chiefs.
He will not commit aggression on any one. If by
accident disputes aize with a neighbour, they shall
be submitted to the arbitration and deewsion of the
British (lovernment. That Government undertakes
also to arbitrate and adjust any elaims wiiceh may
be posse~sed or advanced by other states upon Siroh
or vice versa, whether for lands, serviee, money,
eontributions, or otherwise.

Article 4. The jurisdiction of the British Gov- Britieh
ernment shall not be introduced into the temitories h:t,‘,'f,,,ue
of Sirohi, but the rulers thercof shall at all times in internal
nttend to the advice of the ORicer of the Bntish sffairs
Government in the administration ot thewr affairs,
and act in conformity thereto.?

Article 5 ....the Regent hereby cxpressly
and specially engages to follow the counsel of the pejtish
British authonity in all lus proceedings for the resto- adviee to be
ration ot the prosperity of the country and the intio- followed
duction of good order and regularity ...

Article 6. If any ot the sivdurs and thakoms of
Sirohi shall commit offences or be guilty of disobe-
dience, the same shall be punished by fine or con-
fiscation ot lands, or such other mfliction as may be
in each case determined on, in concert aud concur-
rence with the Officers of the Brtish Government.

* = * * L4

Article 8. The State of Sirohi shull pay such
tribute to the British Government to defruy the ex- Tribute
penses incurred by undertaking its protection, as
may be determined on.....

1 Articl2 5 of Lord Hastings's treaty with Dungarpur,
¥ebruary 13, 1818: “The affairs of the principality of
Dungurpore shall be settled according to the advice of the
British Government, in which the Brntish Government will
pay all practicable attention to the will of the Maha Rawul.”
Article 5§ of Lord Hastings’s treaty with Banswara (Februay
13, 1819) 1s exactly sumlar
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Article 9. .....it shall be competent to the
Officers of the British Government to recommend
such rates of transit duties and regulations for the
collection of customs within the limits of the Sirohi
territory as may. ...be judged expedient, and to
interfero from time to time to enforce or amend the
same,

71. LORD ELLENBOROUGH ON INDIAN
STATES, 1842.

(Instructions to Political Officers,
April 26, 1842).

It has been said that Lord Ellenborough ‘““was, perhaps,
the fist Governor-General who fully reahized the position in
which the British Government now stands towards the Native
States of India. Averse from wholesale annexation, as he
showed m the cases of Gwalior and Indore, both of which
States afforded lum opportunities which Lord Dalhousie would
hardly have allowed to pass, he was yet determined that our
supremacy should be nuderstoud aud respected by all, and
that the Native States should for the future submit to such
a measure of control as might be necessary for the general
order and welfare of the Empue. Cleatly perceiving that
doctrines ot European imternational law weie not applicable
1 their entirety to our relations with those States, he refused
to permit gross misgovernment or disorder in any principality
within our external frontier'':.

Lord Ellenborough placed s civihan, Robert Hamilton.
in charge of the Central India Agency, and ‘‘the new agent
distinguished  lumself  shortly after his ainval by the
unauthorized clevation of young Tookaji Holkar to the Chief-
<hip of Indore with all the formalities wsual mn the case of an
Lereditary  successo1.  This step lost the Government the
opportumty of marking an important line of pohiey in our
dealings with onr feudafories, for the young chief was not a
hincal hen. and Lord Ellenborough had proposed to recognise
his succession on certam swtable terms. Hamlton was
severely censured. . .. ."2]

1. The Governor-General deems it expedient
that the conduct of all the Political Agents of the
Covernment should be guided by one clearly under-

1 H. M. Durand, Zife of Sir Henry Durand, p. 83.
2 H. M. Durand, Infe of Sir Henry Duzand, p. 82.
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stood principle and I am therefore direeted to con-
vey to you the following instructions for your futute
observance,

.
2. The Governor-General enjomns that you \\lllpg:ﬂg::

on all occasions mamfest the utmost personal consj- considera=
deration and respect for the several native primees :le':;:cl:"'to
with whom you may communicate  You will con- be shiown
sult and attend to thewr personal wishes, you wil) to Princes
give them whenever you may be requested 50 to do,

or whenever it may appear to you to be required tor

their interest or that of the Brtish Government,

with which theirs is particularly identified, such

advice as may scem best caleulated to conduce to Couditions
therr comfort and to then prosperity and their whi:{z
honour; but yon will not unneeessanly mtrude with .dv“l::ib-
such adviee on occeasions not requinmg it for such ;1113:., (ok
lugh and just objects, but leave them m the ordinary Princes
concerns merely of their famulies and thew courts,

not only without control, but without observation.

3. You will consider yourself to be placed near
. M Authority to
the native princes, to whomn you may be deputed, s be exercised
the representative of the friendship as much as of 3:3:?
the power of the British Government, and you will courtesy
be mindful thal even the necessary acts of authority and regard

may be clothed with the veil of courtes) and regard.

4. You will distinetly understand that the
further extension of its dominions forms no part of Annex ol
P not wanted
the policy of the British Government; that it is de<ir-
ous on all occasions of respecting the independence
of native states, and that satisfied with the extent
of its own rule, it has no other wish than that every
state within the limits of India, should freely exer-
cise its rights as recognised by Treaty, and contri-
bute by the maintenance, by its own means, of
peace and good government in ils dominions, to the
general happiness of the whole people.

5. But while you will proceed upon the convic- pisturbance
tion that these are the sincere wishes of the British of peace
Government, you will likewise understand that it will :ﬂl:: L'g
view with the severest displeasure, such an exercise allowed

T_ 99A
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ot 1ts nights by any power as may have a tendency
te disturb the public peace of India.

6. Such disturbunce of the public peace
whether effected by direct hostilities between States
or by the outbreuks which the badness of a govern-
ment may provoke, or its weakness permit, could not
have existence without immediately affecting the
mterests of the subjects of the British Government
whomw it is its first duty to protect.

7. But the Governor-General feels that the
Government has yet unother duty to perform—that
placed in the possession of great power, it 1s deeply
responsible to Providence for the exercise of that
power in such manner as may most conduce to the
happiness of all tribes and nations within the linnts
of India, under whatever form of rule they may
severally be placed.

8. The Governor-General has advisedly selected
the moment of vietory! for laying before you for
your guidance these principles of justice and modera-
tion. They are the principles upon which his policy
will ever be founded, adopted after deliberate retlec-
tion and as little liable to be changed by reverse as

.they have been by success.

9. You are directed to communicate the pur-
port of this dispatch as contained in the accompany-
ing Persian Memorandum, directly or through your
subordinates to all the princes and chiefs with whom
you are deputed to communicate.

72. LORD ELLENBQROUGH'S TREATY
WITH SINDHIA, 1844.
(January 13, 1844)

[ Davlat Rao Sindhia died in 1827. TUnder his successor,
Jankop Rso Sindhia, rival parties fomented endless intrigues
in the State. Lord Wilham Bentinck refused to interfere, on
the ground that ‘it was immaterial who held the remns of
rower in a State, provided that hostilities did not break out.”
Jankoji Rao Sindhia died in 1843, to be succeeded by an

1 Over Afghanistan.
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adopted son. a minor, Jayay Rao Sindhia.  The army, about
40.000 stivug, assumed complete control of affans  This amy
was defeated by British furces in the battles of Maharaypur
and Panmar, and a fresh treaty was made * Lord Ellen-
borouzh's action in the Gwahor case was the object of much
cuticim and the man reasen fur his 1ecall ™1

Aiticle 8 And whereas the British Government
15 bound by -Treaty to protect the person of [hs British
Highness the Maharajah, his heirs and successors, labilitles
and to protect his domnions from foreign mvason,
and to quell serious disturbanees therein, and the
army now maintained by His Highness is of un-
necessary amount, embarrassing  to s Highness's
Government and the cause of disquictude to neigh- z:'.‘i;':‘o':“
bouring states, it is therefore further agreed that the sindhia’s
military torce of all arms hereafter to be maintained 8rmy
by His Highness. . .. shall at no tume exceed nme
thousand men. . ...

* * & *

Adrtiele 8.0 And inasmuch as it 1= expedient to
rrovide for the due administration of the government
durmg the mmonity of Ths Highness. . . .. it is fuu-
ther agreed that during such mmority the persons
entpusted with the administration of the government
shall act upon the advice of the British Restdent in British
all matters whereon such advice shall be offered, and ﬁ::::;l
no change shall be made in the persons entrusted minority
with the administration without the consent of the °f Sindbis
Bntish Resident acting under the express authority
of the Governor-General,

73. LORD ELLENBOROUGH'S LETTER
TO HOLKAR?, 1844,
(November 9, 1844).

The intelligence of the early death of the late
Maharajah® was a cause of much grief to me. By

1 Tk Cambridge History of India, Vol. V, pp. 579-580.
For Lord Ellenborough’s own defence see Law, Indix Under
Ellenborough. p. 28.

2 For the historical background, see p. 318a and
Aitchison. Treaties. Engyagements, and Sunnuds, Vol. IV,
1864 pp. 286-268

3 Hari Rao Holkar.
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that event the guddee of the Holkar State became
vacunt, there being no one of the Holkar family
remaining entitled to succeed to the principality or
to adopt an heir to the guddee,

It hecame necessary for the Governor-General to
make an arrangement for the administration of the
government of the Holkar principality.

.....l was induced to direct the British Resi-
dent at Indore to nommate your Highness! to the
occupation of the vacant guddee.

1t is the intention of the British Government. . .
that the chictship should descend to the heirs male
of your IHighnesss body lawfully begotten, in due
succession, from generation to generation.

Until the period of your Highness coming of
age the affairs of the government will be administer-
ed in your behalf, as at present. by a competent
Regeney acting under the general superintendence,
and in all matters of importance the instructions, of
the British Resident. . . ..

74. LORD DALHOUSIE ON BRITISH
INTERVENTION IN INTERNAL AFFAIRS
OF INDIAN STATES?, 1851.
(Minute, May 27, 1851).

[ Lord Dalhousie inherited the system consolidated by
Lord Hastings, which has been described by Lee-Warner as
follows : ““.... protection was given to nearly every state,
and with 1t a recognition of internal sovereignty.’”” The
engagements concluded with Khaiipur in 1832, with Bahawal-
pur in 1833, with Kashmir in 1846 and with the petty State
of Jind on the very eve of Lord Dalhousie’s appointment
contained assurances of non-interference in internal affairs.
Thus “‘an excessive importance was attached in 1847 to the
obligations imposed upon the protecting power by its promises
to avoid interference with the domestic affairs of its allies.”

Lord Dalhousie found himself in a dilemma. Should he
remain loyal to treaty obligations and incur the reproach of

1 Tukaji Rao Holkar.
2 See Panikkar, The FEvolution of British Policy
Towards Indian States, pp. 67-68.
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conniving at maladmimistration 1n States  hke Qudh and
Hyderabad, or should he interfere n internal affurs in
violation of treaties to ensure good government’ ““The case
against tampering with the sacred principle of nonnterference
was strong  If once he began to correct misrule 1 a small
state, he must do the same 1n a larger one.  The Company had
no public servants whom it could spare for  the work of
supervising 1eforms 1n  the pnnapahties  Nor had  Lord
Dulhouste at his command the mihtary forces, the powerful
«upport of r1always, the mfluence of education, m the pubhe
opinion which, owing to his admmistration, his successors were
able to employ. It was therefore out of the question to depart
fiom the rule of mmactivity.'

Lord Dalhousie tried to solve the problem by dividing the
States nto two classes—'independeat” and  ‘dependent.’
The classification was neither logical nor clear, but 1t offers a
clue to his policy. Hyderabad was an *“independent™ state.
As a prelude to mmtroducing admimstrative reforms there the
Resident had proposed that the State should be placed under
the direct admimistration of the Company for a term of years
lord Dalhousie recorded s ‘‘entire discent firom, and dis
approval of, the policy suggested ™' ]

o .Gt is often maintained that sueh s the
niisgovernment of His Highness the Nizam, that so
great are the violence and Iawless confusion wiieh
rervade every part ot his dommnions, that 1t has
become the moral duty of the British Govermuent
#s the paramount power in India to assume to iself
the government of His Highness' donmons m ord.r
to cotrect the ovils of his rule and to rescue his sub-
jects trom the sufferings which are alleged to proceed
therefrom.

T desire to repudiate all adhiesion to a doctrine Maladminis-

. . trati o
which leads in my humble judgment to a systemn of j?.'i’g%:.?
unwarranted and officious meddling. tion for

intervention

In too many instances I fear it proceeds not from
sentiments of enlarged benevolence but from the
promptings of ambitious greed. Even where the
motive from which it springs is pure and sincere, the
doctrine is in my view not the less unsound. The
acknowledged supremacy of the British power in
India gives to it the right, and imposes upon it the

1 See Lee-Warner, Life of Dalhousie, Vol 1I, pp 108,
115.
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duty, of maintaining by its influence and (if need
be) compelling by its strength the continuance of
genernl peace. It entitles it to interfere in the
edministration of Native Princes if their administra-
tion tends unquestionably to the injury of the sub-
jects or of the allies of the British Government.

But I recognise mno mission confided to the
British (Government which imposes on it the obliga-
tion or can confer upon it the right of deciding
authoritatively on the existence of native indepen-
dent sovereignties and of arbitrarily setting them
aside, whenever their administration may not accord
with its own views, and although their acts in no
way affect the interests or security of itself or ity
allics.

Still less can I recognise anv such property in
the acknowledged supremacy of the British Govern-
ment in Indis as can justify its ruler in disregarding
the positive obligations of international contracts, in
order to obtrude on Native Princes and their people a
system of subversive interference which is unwelcome
alike to people and Prince.

75. LORD DALHOUSIE ON ANNEXATION OF
INDIAN STATES.?

[1t 1s necessary to remember that Lord Dalhousie did not
invent the Doctrine of Lapse, and that he restricted it to
“dependent”” States. It was an accident that in his time
several princes of ‘‘dependent’ States should have died with-
cut male heirs and provided occasions for applying the
Doctrine more frequently than 1n the time of his predecessors.

As early as 1834 the Court of Directors observed,
“Wherever it is optional with you to give or to withhold your
consent to adoptions, the indulgence should be the exception
and not the rule, and should never be granted but as a
special mark of approbation.” In 1840 sanction to adopt an
heir was not granted to the widows of the Angria famuly who
roled mn Kolaba. Mandavi was annexed and treated as a
lapse. In 1842 the titular dignity of the Nawabs of Surat was
abolished, and Lord Auckland's Government declared their

1 See Lee-Warner, Life of Dalhouze, Vol. 1I,
Chapter V.
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policy ‘‘of abandening no just and h blo accession of
ternitory or revenue, while all existing claims of right are at
the same time scrupulously maintawned.”” ]

I. Doctrine of Lapse, 1848.
(Minute, August 30, 1848)

I tuke this fitting occasion of recording my strong
and deliberate opinion, that, in the exercise of n
wise and sound policy, the British Government is
bound not to put aside or to neglect such rightful British
opportunities of nequiring territory or revenue as may g“::;:ﬂ:"‘
from time to time pregent themselves, whether they territory on
arise from the lapre ot subordinate states, by the "“:‘:‘ of
failure of all heirs of every deseription whatsoever,
or from the failure of heirs natural, where the succes-
fion can be sustained only by the sanction of the
Government being given to the ceremony of adop-
tion according to Hindu law

II. Doctrine of Lapse, 1854.
(Minute, January 28, 1854)

The opi-nion which I gave (on annexntiol_! O pacteine of
failure of heirs) wus restricted wholly to subordinatc Lapse
s?ates, to tll(fse dcpend'cut, principul.it.ics which, F::b&o:;?n:ge
either ay the virtual creation of the British (iovern- States’
ment, or from their former position, stood in such
relation to that Government as gave to it the recog-
ni~ed right of a paramount power in all questions of
the adoption of an heir to the sovereignty of that

state.

III. Doctrine of Lapse, 1854.
(June 13, 1854).

I had a definite principle of distinction in my
mind, and I think it is a sound one. There are three
chief classes of Hindu States in India.

1st. Hindu sovereignties which are not tribu-
tary and which are not and never have been sub-

ordinate to a paramount power;

States
2nd. Hindu sovereignties and chiefships which gl::;d::ue

are tributary, and which owe subordination to the classes
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British Government as their paramount, in the place
of the Emperor of Delhi, the Peshwa, ete.;

3rd. Hindu sovereignties or chiefships created
or revived by the sanad (grant) of the British
Gaovernment,

Over principalities of the first class I contend
that we have no powey whatever, and have no right,
exeept that of might, over their adoptions!.

Principalities of the second class require our
assent to adoption, which we have a right to refuse,
but which policy would usually lead us to concede.

In the principalities of the third class I hold that
snceession should mnever he allowed to go by
adoptionZ.

IV. Annexation of Satara.

The words ‘‘heirs and successors’’® must be read
in their ordinary sense, in the sense in which they are

a Hindu principality, such as Tehri, not tributary, nor
subordinate, and not having the British Government as 1its
paramount 1n the technical sense, has a perfect right to
regulate 1ts own succession; and the Government of India has
no more right to interfere with it than 1t has to meddle with
the succession of France.” (Lee-Warner, Life of Dalhouse,
Vol II, pp. 154-155).

2 'These principles were approved by Sir Charles Wood.
(Lee-Warner, Life of Dalkousie, Vol. II, p. 156)

3 Treaty with Satara, 1819: ‘The British Government
agrees to give the country or territory specified to the govern-
ment or state of His Highness Maharaja Chhatrapati. His
Highness . .. .. and His Highness's sons and heirs and
successors are perpetually to reign in sovereignty over the
terntory. . ....."

In confirming the action of the (iovernor-General tha
Court of Directors observed, ‘‘We are fully satisfied that by
the general law and custom of India, a dependent principality
hike that of Satara cannot pass to an adopted heir without
the consent of the Paramount Power; that we are under no
rledge, direct or constructive, to give such consent; and that
the general interests commutted to our charge are best con-
sulted by withholding it.” V. A, Smigh says (Oxford History
ot India, p. 704), ““That clear ruling places on the shoulders
of the Home Government the full respobsibility for all the
cases of annexation by reason of lapse effected by Lord
Dalhousie.”
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employed in other treaties between states. And in ppqer.
the absence of all evidence or reasonable presuinp- pretation
. ., of treaty
tion, founded on known facts, or on some special gf 1g19
wording of the British instrument, in favour of a

wider interpretation, those words cannot be construed

10 secure to the Rujus of Sattara any other than the
succession of heirs natural, or to grant to them the Adoption
right oi adopting successors to the ra) without that ;:ﬂ::":t
sanction of the sovercign state, which may be given, sanction
or may be withheld, and which, by ordinary and in- not valid
variable practice, is necessary to the validity of such

an act of adoption by the prince.

V. Annexation of Jhansi'.

There is no heir of the body of the late Raja—
there is no heir whatever of any Raja or Subadar of
Jhansi with whom the British Government has at
any time had relations; the late Raju was never ex-
pected by his own people to adopt, and a previous
adoption by the Raja, whom the British Government
constituted hereditary chief of Jhansi, was not
acknowledged by the British Government. Where-
fore it follows that the right to refuse to acknowledge
the present adoption by Gangadhar Ruao 1s placed
beyond question.

V1. Annexation of Nagpur.
(Minute, Febrvary 28, 1856)

The kingdom of Nagpore became British terri-
lory by simple lapse, in the absence of all legal heirs.
The kingdom, which had been granted to the reign-
ing Raja by the British Government when it had

e e et £ a tr S o s e e mon = = Amm e m o veammms —m

1 In 1817 Rao Ramchand was created by Lord Hastings
hereditary ruler of Jhansi on the terms of ‘‘subordinate co-
operation.”” In 1835 he died childless, and his uncle,
Raghunath Rao, was recognised as his successor in preference
to a son adopted on his deathbed. On his death in 1838 with-
out any hneal heir his brother Gangadhar Rao was made his
successor. He proved so unfit to rule that the State was
administered for him by the Brnitish Government. In 1853 he
died, leaving no issue. but having adopted a son on his
deathbed.
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become forfeited by the treachery of Appa Sahib?
was left without a claimant when the Raja died. No
son had been born {o his Highness; none had been
adopted by him; none. . . .was adopted at the Raja’s
death by the Ranees, his widows. There remained
no one male of the line who descended from the stock
and bore the name of Bhonsla. The British Govern-
ment, thercfore, refused to bestow the territory in
free gift upon a stranger, and wisely incorporated it
with its own dominions.

VII. Annexation of the Oarnatic2.

During the last autumn the Nawab of the
Carnatic very suddenly died.

As the treaty by which the Masnad of the
C'arnatic was conferred on his Highness’s predecessor
was exclusively a personal one; as the Nawab had
left no male heir; and as both he and his family had
disreputably abused the dignity of their position, and
the large share of public revenue which had been
allotted to them; the Court of Directors has becen
advised to place the title of Nawab in abeyance,
granting fitting pensions to several members of the
Carnatic family.

1 In 1817 Apa Sahib attacked Jenkins, the Resident at
Nagpur, but his tioops were defeated in the battle of Sita-
baldi and he surrendered. Lord Hastings- deposed him and
annexed his dominions lying to the north of the Narmada.
The remaining portions were granted to the Raja whose death
led to the extinction of the State in Lord Dalhousie’s time.

2 Lord Dalhousie’s decision on the Carnatic has been
severely criticised by Arnold, and defended both as to law
and policy by Jackson. The discussion turned upon the ques-
tion whether or no the treaty of July 31, 1801, establishing
Azim-ud-daula 1 the rank and state of bis'ancestors, and
transferring the administration to the Company, created a
personal or a hereditary title. Both Lard Harris, Governor
of Madras (1854-1859), and Lord Dalhousie held that the
treaty was purely personal. Lord Harris observed that ‘‘the-
semblance of royalty, without any of the power, is & mockery
of authority which must be pernicious—that it is impolitic
and unwise to allow a pageant to continue, which, though it
has been politically harmless, may at any time become a
rucleus for sedition and agtation”. (Lee-Warner, Life of
Dalhousie, Vol. TI, pp. 140-142).
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VIII. Resumption of the Tanjore pension'.

Very shortly after the death of the Nawab of the
“arnatic, the Ruja of Tanjore deceased. He left no
on, and no male heir, direct or indirect, who bore
1is name. The Ilonourable C(ourt was therefore No heir
wdvised to resume the large stipend which the Raja
1d enjoyed, as a lapse to the Government, pensions
seing granted to the members of the family as in all
similar cases. . . ..

IX. Resumption of the Peshwa’s Pensjon?.
(September 15, 1861).

In 83 years the Peshwa rececived the enormous
sum of more than two and a half millions sterling.
He had no charges to maintain, no sons of his own,
and has bequeathed 28 lacs to his family. Those
who remain have no claim whatever on the considera-
tion of the British Government. They have no
claim on its charity, because the income left to them
is amply sufficient for them.

1 The Raja of Tanjore left 2 daughters and 16 widows
‘ Since 1799 the Company had taken over the administration,
and nothing had been left to the titular sovereign except
authority in the fort and its immediate vicimty, subject to
the control of the British. The Court of IDirectors held on
the 16th of April, 1856, that ‘by no law or usage has the
daughter of a Hindu Raja any right of succeswion to a Rajy’,
and that 1t was ‘entirely out of the question that we should
create such a right for the sole purpose of perpetuating a
titular principality at a great cost to the public revenuey’.”
(Lee-Warner, Life of Dalhou«e, Vol I, p. 142)

2 See P. C. Gupta, The Lact DIcrhwa and the Enghsh
Commisaioncra,

After the Third Anglo-Maratha War the territories of the
Peshwa, Baji Ruo II, were annexed and he was granted ‘the

splendid lLife-pension’ of eight lakh+ of rupees per year. On
his death his adopted son, Nana Sahib. claimed the pension.
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