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PREFACE

There are few fields in which the authors of a textbook find more
difficult problems than* in that of comparative, or foreign, govern-
ment. The number of governments to be included, the actual govern-
ments to be dealt with, the emphass to be placed upon historical
background, the balance to be sought between details and interpreta-
tion, the dress to be given structural and functional aspects, and the
role of small countries, are but a few of the thorny questions
demanding attention.

The authors of this particular text recognize the widely divergent
idess prevailing among their colleagues who undertake the. arduous
but important task of teaching courses in comparative government.
They have no illusion that they have proceeded aong lines which
will meet the approval of everyone, but, by way of explanation,
they offer a few comments which may be of interest. e,

It has seemed to them that in determining the number of govern-
ments to be studied, a middle course is most promising. Too wide a
coverage is likely to make it impossible for the student to gain a
substantial understanding of any particular government. On the other
hand, the world in which we live, and the wide contacts of the
United States, would seem to make it amost imperative that students
have at least some introduction to both European and non-European
governments, to governments democratic and authoritarian, and, if
at all possible, to governments of both large and small countries.

While stress may properly be placed upon the current structures,
functions, and problems of governments, the authors believe that a
reasonable amount of attention to historical development is essentia
if anything like a well-rounded knowledge and understanding of
modern political institutions is to be expected. An effort has been
made, dso, to provide a text which is not only descriptive and
analytical, but truly comparative. At amost every stage, contrasts

\



VI Preface

and comparisons are suggested, especialy with pertinent features of
the government of the United States.

England may no longer be "the greatest existing school of politics,
but her contribution to modern political institutions throughout the
world has been outstanding; and it has seemed appropriate to give
her government not only first place, but aso somewhat grester space
than any other receives. The U.SSR. has presented the grestest
difficulties on amost every score, e.g., adeguate information, authen-
ticity of data, and the vast gap between theory and practice. Yet the
role of the Soviet Union in the modern world has made it essential
to dead in as much detail as possible not only with its government,
but aso with its party phenomena and its economics. More attention
has been given to Germany than some will expect, while Italy has
been reluctantly omitted. It has seemed to the authors that a single
detailed treatment of a prewar dictatorship (German) and of a post-
war multiple-party government with Latin background (French)
would prove more illuminating than a very general consideration of
the Nazi regime in Germany and the Fascigt era in Italy and the
Fourth Republic in France and the new republic in Italy. The
Weimar Republic in Germany has been given considerable attention
because of its notable influence on the drafting of the new constitu-
tions (both dtate and Western German). Military government and
reconstruction problems have been examined in Germany rather than
in other countries because of the more extensve experience in the
cae of the former in Germany and because of the significant place
which Germany seams likely to occupy in future developments in
Europe.

Norway and Sweden have found a place in the text because of
their experience with the multiple-party sysem and with broad pro-
grams of dtate enterprise, while at the same time maintaining impres-
gve political stability and democratic traditions. Canada appears as
a representative of the significant Commonwealth of Nations, and
a the same time as a country with which the United Siates has long
had extremely close relations. It has not been essy to sdect a single
L atin-American government for inclusion. But for avariety of reasons
Argentina was findly chosen as being perhaps the most suitable for
acquainting students with political practices in an area long of pecu-
liar interest to the United States. The authors had hoped to include
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both China and Japan; but recent developments in the former made
its omission obviously imperative.

It hardly needs to be mentioned that the preparation of a text such
as this involves the use of materials drawn from many sources and
the assistance of numerous persons and organizations. Some indica-
tion of the large number of sources resorted to will be found in the
various footnotes, which also serve in many instances as bibliographi-
cal suggestions. Despite the appreciation felt, it is not possible to
list all who have contributed through various types of assistance.
A few, however, must be singled out. Professor K. C. Wheare, of
All Souls College, Oxford, has been most generous in reading all of
the chapters dealing with Great Britain. Sir Ernest Barker, of Cam-
bridge University, and Professor William A. Robson, of the London
School of Economics and Political Science, have gone out of their
way to provide helpful facilities. The Hansard Society has been
generous in checking details relating to the British Parliament and
in obtaining various official reports. The Pan American Union has
stretched its inter-library loan rules to make available the text of the
amendments recently added to the Argentinian constitution. Pro-
fessor Louis Nemzer, of Ohio State University, has read the chapters
dealing with the U.S.S.R. Warm thanks are due to all of these and
to others who must go unnamed.

FREDERIC A. 0OGG
HAROLD  ZINK
June, 1949
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PART ONE

R A e N N e

ENGLISH GOVERNMENT

AND POLITICS






CHAPTER |

Fe X X XXX XX,

THE PANORAMA OF ENGLISH
CONSTITUTIONAL DEVELOPMENT

The starting points of English political institutions and procedures
lie scattered aong a high road of national history stretching thirteen
or fourteen hundred years into the past; and before turning to some
andysis of the resulting system as found in our own day, it will be
useful to pass these earlier centuries in rapid review, observing when
and how different characteristic features like kingship, privy council,
ministry, cabinet, law courts, Parliament, and political parties—vari-
ous basic principles, too, like limited monarchy, representation, min-
isterial responsibility, and civil liberties—came into the ever-widen-
ing constitutional stream.

THE DEVELOPMENT OF STRONG ROYAL GOVERNMENT

The first scene disclosed in the panorama is the primitive Britain
of the Celts, the Romans, and the Saxons. The spectator will not
need to pay much attention to the warlike Celtic tribes which Caesar,
at his famous crossing of the Channel in 54 B.C., found in sole pos-
sesson of both the larger island and its smaller neighbor on the west.
Their Welsh and Irish descendants contributed heavily to the cultural
history of that section of the world, and the Irish now have a com-
pletely independent political regime under the constitution of Eire
(Ireland) adopted in 1937. But neither Welsh nor Irish of earlier
times had much to do with building the English government of
today. No more did the Romans. To be sure, a hundred years after
Ceesar, the wide-sweeping boundaries of their empire were extended

[3]



4 ENGLAND

to include a province newly formed out of southern and central
Britain. But when mounting troubles compelled them to withdraw
from the country in 407 A.D., they left behind nothing of lasting
political significance.

Anglo-Saxon Beginnings. The case of the Saxons was far other-
wise. Swarming across the North Sea after the middle of the fifth
century A.D., they and their kinsmen, Angles and Jutes, pushed the
vainly resisting Celts westward, took for themselves most of the
larger island, and became the founders of modern English civiliza-
tion. Englishmen of our time are by no means merely twentieth-
century Saxons. Celtic, Norman, and other strains are woven deeply
into the national stock, and English or British culture and institutions
of our time are too often assumed to be simply "Anglo-Saxon."*
Nevertheless, the basic element in the England that we know is un-
questionably Anglo-Saxon; and the first period to which the growth
of English political institutions can be traced is that of Saxon settle-
ment and domination, extending from the fifth-century incursions to
the Norman Conquest in 1066. The contributions of these centuries
were not as extensive as formerly supposed, because it has been
shown that, contrary to the views of many English and American
historians up to a generation or two ago, representative government
did not originate in the German forests and come down through
Saxon days into mediaeval and modern England. The period, how-
ever, contributed one institution (now the oldest in Europe except
the papacy), i.e, kingship, which, although never very strong in
Saxon hands, became the core or kernel around which the English
constitution developed in later times; also, it left the country covered
with a network of areas of local government—especially burghs, or
boroughs, and shires (later counties)—with which those of our own
day have considerable historical connection.?

The approximately fifty million people of the United Kingdom today are at all
events unlike the population of the United States in containing almost no elements
of non-European origin—no Negroes, no Orientals, no Indians. There is, nevertheless,
a good deal of diversity. The Welshman is quite different from the Scot; the Y ork-
shireman is not readily confused with the Devonian; the inhabitants of Cornwall have
characteristics quite unlike those of people of the east coast. Even with English the
common medium of communication, there are dialects so strange that Americans
have almost as much difficulty understanding them as French or Spanish. Cultural
and social complexity is, however, counterbalanced by a high degree of political unity.

2 Descriptions of Anglo-Saxon institutions will be found in G. B. Adams, Con-
ditutional History of England (rev. ed., New York, 1934), 549, and A. B. White,
The Making oj the English Constitution (rev. ed., New York, 1925), 3-71.



English  Constitutional  Development 5

Norman-Angevin Contributions. Saxon kings showed no great
genius for state-building, and in 1066 their feebly united realm was
wrested from them by a conqueror from across the English Channel,
i.e, William of Normandy; and this started a new era in the coun-
try's constitutional development.® Even on the smaller stage furnished
by his Continental duchy, William had proved his claim to statesman-
ship; and in the new and larger field, his vigor, foresight, and re-
sourcefulness achieved remarkable results. Confiscating the estates
of the Saxon earls, he parcelled them out among his followers on a
feudal basis so contrived that the tenant's foremost obligation was
obedience to the king; without uprooting the local institutions that
he found, he readjusted them so as to be consistent with strong
central control; the church was brought under royal supervision; and
altogether the situation was so maneuvered as to make the Kking
master of the land in a measure never attained by any Saxon mon-
arch. For half a century after the Conqueror's death (1087), the
new order was maintained, even though the kings were of inferior
caliber; and although a period of confusion under the unfortunate
Stephen (1135-54) threatened to wreck the structure, the energetic
and astute Henry 11 (1154-89) retrieved all that had been lost, and
gained new ground besides. In the course of a reign covering a full
generation, the adroit Angevin curbed rebellious nobles and church-
men, turned locally elected sheriffs into royally appointed agents of
the central government charged with enforcing law and collecting
taxes in the shires (thenceforth known as "counties"), developed a
staff of royal judges who went up and down the country deciding
cases according to principles that gradually hardened into the historic
"common law," and in other ways toned up and consolidated the
new political system created by his great-grandfather.

Great Council and " Curia Regis." No king, however able and
industrious, could manage so vast a piece of machinery single-
handed. To aid in running the government and to help the sovereign
formulate his policies, two main agencies arose. One was the Mag-
num Concilium, or Great Council; the other was the Curia Regis,
literally, the King's Court. The Council was a gathering of principal
men of the kingdom—bishops, officers of the royal household,
tenants-in-chief, and others—meeting three or four times a year at

i Some writers, eg., G. B. Adams {The Origin of the English Congtitution, 16),
consider that the English constitution really originated in the Norman-Angevin period.
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the call of the king, and relied upon to help decide policies of date,
to review the conduct of administration, to sit as a high court of
justice, and to bear a shae in making and amending laws on the
rather rare occasons when such action wes considered necessary.
Originally, the Curia Regis was not strictly a separate body, although
in time it in effect became such. The Council did not meet often;
moreover, it usualy sat only a few days at a time. But affairs caled
for more or less continuous attention, and the logical plan was hit
upon of associating together for the purpose those members of the
Council who as officers of the royal household—chamberlain, chan-
cellor, constable, etc—were aready following the king wherever he
went: and in time this smaller, more or less professionalized, group
—a sort of inner circle of the Council—came to be known as the
Curia. No hard and fagt rules governed the composition of either
body. Still less was there any definite separation of jurisdictions.
The king could refer matters to the large council or the "little coun-
cil," or to neither, as he chose; and he in no wise was bound to be
governed by the advice recelved. The fact is significant, however,
that through all the ups and downs of the Norman-Angevin period,
srong and weak monarchs aike followed the practice of calling
together the leading men of the realm, and of relying upon them not
only for assgance in lawmaking and administration, but for infor-
mation, opinions, and support.

Functional Differentiation. One will not be surprised to learn
that with the lapse of time Council and Curia grew farther apart, and
that each made its own great contribution to the country's govern-
mental sysem of later centuries. Take first the Curia. In the days
of the Conqueror, that body is seen performing work of many differ-
ent kinds, with apparently no thought of functional specialization.
But this situation could not last. As the volume of business mounted,
trained lawyers, expert financiers, and other men of special aptitudes
were drawn in, and before long—even in the reign of Henry | | —
we s evidences of a tendency to split up the Curias multifarious
duties into ssgments and to develop a distinct branch or section to
take charge of each. Nobody planned the thing out, as a modern
efficiency and economy commission might do. But by dow and
hazardous stages, judicial work was separated from the tasks of gen-
eral administration; and while one portion of the Curia (known as
the "permanent council,” and later as the "privy council”) went on
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as a council for genera purposes, another became the parent of four
great judicial organs, namely, the courts of (1) exchequer, (2) king's
bench, (3) common pless, and (4) chancery. Meanwhile, the
superior aptitude of this expanding mechanism for handling adminis-
trative and judicial business left the Great Council with less and less
to do in that domain. The Council did not, indeed, die out, or even
lose importance. Its development was merely turned in a different
direction; and, recalling the nature of its membership, one will hardly
be unprepared to find it functioning later in the guise of the upper
branch of Parliament, i.e., the House of Lords.

MAGNA CARTA AND ITS SIGNIFICANCE

The Charter Granted. The masterful manner in which Henry 11
handled affairs, combined with the essentia justice of his rule, won
for him a very strong position; and if his successors had been men
of like capacity, there might be a different story of English constitu-
tional development to tell. Autocratic power, however, in the hands
of weak or otherwise unworthy kings—notably Henry's sons,
Richard | and John—provoked rebellion; and &fter John, by a
series of high-handed acts and humiliating surrenders, aienated most
of his supporters, the strong men of the country took advantage of
his predicament to place in his hands a lengthy list of demands for
reform, with the alternative of civil war if he refused them. Evasion
proved possible for a brief time only; and on June 15, 1215, in the
plain of Runnymede, between London and Windsor, Magna Carta,
the "Great Charter," was agreed to on both sdes. The document was
not literally "signed"; John could not write his name, and few if any
of his opponents were any more proficient. But the same purpose was
served by affixing the great sed of the realm and the individual seds
of 25 barons delegated to s that the king's promises were carried
out.

Its Importance. Bishop William Stubbs® once said of the Charter
that the whole of English constitutional history is merely one long
commentary upon it, and writers and orators often refer to it as the
most important political document in all English history, if not in
the history of the world. To be sure, a good deal has been read into

1 A renowned later-nineteenth-century student of early English political and legal
institutions.- His foremost published work was his Congtitutional History of England
(3 vols., Oxford, 1873-78), covering the subject to 1485.
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the instrument in later times that was not really there; it did not,
for example, guarantee trial by jury, nor did it provide for anything
in the nature of representative government. Wrested from the king,
not by the "people" in any proper sense, but only by a group of
disaffected barons, it had little to say—at all events directly—about
the rights and privileges of humbler folk. And, being intended pri-
marily as an enumeration of rules and principles presumed to be
dready in operation, it contained little that was new. Nevertheless,
its importance, if construed understandingly, can hardly be exag-
gerated. England was a a point where somebody had to decide
whether she was to be a nation ruled according to law or only accord-
ing to royal caprice—whether if the king proved unwilling to be
guided by established principles, he could be coerced into doing so
or, in lieu of that, forced to give way to another of more tractable
temper. The barons who pressed John to a surrender at Runnymede
cest the die on these momentous matters. They were, of course, not
thinking of modern forms of constitutional limitations; and anything
resembling modern democracy was quite beyond their ken. But by
getting the sovereign's solemn agreement to do certain things and
not to do others, and by setting over him a sort 'of baronial guard
to s that he lived up to his engagements, they turned the country's
geps once more away from absolutism and in the direction of con-
stitutional government. Better means of holding the king in check
were later found than a mere committee of 25 nobles; but for the
time being the principle was more important than the machinery.

One will not be surprised to learn that as time went on the rights
and liberties guaranteed to barons, clergy, and merchants were, in
s0 far as applicable, gradually extended to other dasses of people; or
that the Charter became a sort of touchstone and palladium of the
nation's liberties to which Englishmen habitually harked back when-
ever they considered that the king wes transgressng the bounds
that agreement or custom had established for him. More than one
monarch in later times found it good policy to issue specific "confir-
mations” of the historic contract; Parliament likewise "confirmed"
it on sundry occasions;, and such portions of the instrument as have
any modern bearing—relatively few though they are—belong to the
accepted law of the British constitution today.*

'Se p. 28 below. An English translation of the Charter will be found in G. B.
Adams and H. M. Stephens, Select Documents of English Congtitutional History
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THE RISE AND GROWTH OF PARLIAMENT

1. The First "Parliaments." Meanwhile a line of development
was started which in the end not only gave the nation more effectual
means of keeping kings under control, but supplied it with an instru-
mentality through which to govern itself. Hard pressed by both for-
eign and domestic difficulties, King John, in 1213, called upon every
county to send to a meeting of the Great Council four "discreet
knights" who should act for the landholding and other substantial
elements in assenting to a royal levy upon their possessions. The ex-
pedient did not save the situation for John, but it had obvious utility,
and later monarchs did not hesitate to avail themselves of it. When
such a meeting was convoked by Henry 111 in 1254, king and barons
fell to quarreling, and eventually to fighting, with the result that in
1264 the barons were victorious at Lewes and their leader, the
foreign-born Simon de Montfort, emerged as regent of the country.
No less in need of funds than the king himself, Montfort thereupon
convened a "parliament" ! in 1265 which was attended not only by
the barons, clergy, and two knights from each shire, but also by two
burgesses from each of 21 boroughs, or towns, known to be friendly
to the barons' cause. The gathering was only a partisan conclave, and
to speak of its sponsor as the Father of the House of Commons is to
give him rather more than his due. The inclusion of spokesmen even
from a limited number of "hand-picked" towns was, however, a
significant departure. Various other parliaments were held in the next
30 years, usually with no townsmen in attendance. But a meeting
convoked by Edward | in 1295 brought together all elements con-
sidered capable of giving help, and proved so similar to the broadly
national gatherings of later centuries that it has ever since held a
place in history as the "Model Parliament." Two archbishops, 18
bishops, 66 abbots, 3 heads of religious orders, 9 earls, 41 barons,

(New York, 1906), 42-52. The principal special works on the subject are W. S.
McKechnie, Magna Carta (Glasgow, 1905), and F. Thompson, Magna Carta; Its
Role in the Making of the English Congtitution, 1300-1629 (Minneapolis, 1948). In
addition to Adams and Stephens, convenient collections of texts include C. Stephen-
son and F. C. Marcham, Sources of English Congtitutional History; A Selection of
Documents from A.D. 600 to the Present (London, 1938), and R. K. Gooch, Source
Book on the Government of England (New York, 1939).

! The term (from the French parler, "to speak") was for some time applied in-
discriminately to meetings of the Council whether or not attended by knights and
burgesses.
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61 knights of the shire, and 172 citizens and burgesses from the cities
and boroughs—upwards of 400 persons in all—were present.

Thereafter "Parliament” gradually became an accepted feature of
the political order. It was, of course, at no time literally "estab-
lished"; it merely grew up—by nobody's planning in advance—be-
cause the kings found occasional meetings of the kind useful for their
purposes. Certainly the plan of calling in representatives of the
counties and boroughs reflected no popular movement or demand.
On the contrary, knights and burgesses took their places aong with
the magnates grudgingly, under the impact of royal command and
knowing full well that all that was expected of them was that they
obediently saddle themselves and their kind with new tax burdens.
The day came when representation in Parliament was looked upon as
an advantage and even a right. But no one so regarded it in the
times of which we are speaking.

2. The Representative Principle. From the first, the knights
and burgesses who attended the meetings were, in one way or an-
other, "elected"; and to some extent this gave Parliament, even in its
earliest days, the aspect of a representative body. The idea of repre-
sentation was not peculiar to England; nor did it first appear in that
country in connection with Parliament. The old notion, however,
that the eements of representative government came out of the
forests of Germany, found lodgment and growth in Anglo-Saxon
England, and carried over into the parliamentary institutions of the
thirteenth and fourteenth centuries, has been exploded, and it is now
the accepted view that, whatever casua importance may be attached
to such earlier practices as the occasiona appearance of deputies
or delegaes in the motes of Anglo-Saxon hundreds and shires, the
system of representation in Parliament was of mediaeval origin, and
is to be accounted for principally, if not entirely, by the desre of
needy kings for revenue.? Representative government, in any full and

i For a vivid description of the way in which an early fourteenth-century parlia-
ment was carried on, se G. L. Haskins, The Growth of English Representative
Government (Philadelphia, 1948), Chap. 1.

2 The evidence is presented in C. A. Beard, "The Teutonic Origins of Representa-
tive Government," Amer. Polit. Set. Rev,, Feb., 1932. Cf. C. Stephenson, "The
Beginnings of Representative Government in England,” in C. Read [ed.], The
Congtitution Reconsidered (New York, 1938), 25-36, and especially H. J. Ford,
Representative Government (New York, 1924), Chaps, i-ix. Useful critical comment
will be found in E. M. Sait, Political Institutions; A Preface (New York, 1938),
Chap. xx.
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proper sense, existed neither in England nor anywhere else until well
down into modern times. The foundation for it was, however, laid in
England by the joining of elected county and borough members to
the magnates of the Council. And this arose from no mysterious
"Teutonic genius" for representative institutions, no inherent and
irrepressible love of liberty and self-government, but solely because,
at a relatively early date, the kings of England were strong enough
to reach down to increasingly numerous and prosperous classes of
the people and draw them into the orbit of royal taxation.

3. Development of the Bicameral System. In 1295, and for
some time thereafter, the three orders, or estates—barons, clergy,
and commons—met first as a single body to hear the king's requests
and afterwards sat separately to deliberate upon them; and out of
this might conceivably have arisen a parliament of three branches
or houses instead of the present two. Had this occurred, the barons
and clergy would always have been able to outvote the commons,
and England would have experienced the same difficulties that a
three-house Estates General produced in France. Happily, however,
practical interests led to a different development. On the one hand,
the greater barons and more important clergy were drawn by com-
munity of interests into a single body; on the other, the lesser barons
joined forces with the county freeholders and burgesses, while the
minor clergy, finding their most serviceable place in the convocations
(ecclesiastical assemblages) of Canterbury and York, dropped out
altogether. The upshot was two houses, and only two—one, the
House of Lords, virtually perpetuating the Great Council, and con-
sisting of persons who attended in response to individual summons,
and the other, the House of Commons, bringing together all members
who, elected in counties and boroughs, attended in a representative
capacity. There was no crystallized opinion that two houses were
better than some other number, nor indeed any plan or intent in the
matter at all. But within less than a hundred years after the Model
Parliament, the bicameral system was an established fact. Profoundly
influencing the course of English history from the fourteenth century
onwards, the arrangement eventually spread to all parts of the world;
and although in later times there has been a good deal of doubt
about whether two legislative houses are better than one, the plan still
prevails, in one guise or another, in the great majority of countries.
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4. Growth of Powers: (a) Finance. Parliament today is a de-
cidedly powerful body; legally, indeed, it is omnipotent. But in the
beginning it was far otherwise. When it met, the king, personally or
through his chancellor, indicated what he wanted, and usualy the
three estates—perhaps with little discusson—simply assented. After
the bicameral form arose, the two houses started making formal
"replies’ through designated spokesmen (the speskership of the
House of Commons sprang from this practice), yet rarely evidencing
much hesitation or objection. Gradually, however, the potentialities
of the situation dawned on the various groups of members, especialy
the commoners. The king needed parliamentary grants of money and
perchance other support; otherwise, Parliament would not have been
brought into existence in the first place. And this fact was capitalized
upon—first of all, as might be surmised, in the domain of finance.
"No taxation without representation” did not at once become a
clearly visuaized or defined principle. But hardly had Parliament
definitely settled into its bicameral form before the formula appeared
which in substance is employed to this day in voting supplies to the
crown, i.e., "by the Commons with the advice and assent of the Lords
Spiritual and Temporal”; and in 1407 Henry 1V definitely pledged
that thenceforth all money grants should be considered and approved
by the Commons before being acted upon by the Lords at all. Thus
did that mighty lever, the power of the purse, pass into the hands of
the people's representatives;, and thus wes the so-caled "lower"
branch of all later English-speaking (and many other) legidatures
put in the way of achieving its cherished primacy in finance.

(b) Legislation. Likewise with legislation. Originally, Parlia-
ment was not a lawmaking body at all; any laws of statutory charac-
ter superimposed on the growing body of common law still took the
form of royal decrees, assented to by the councillors only. But, start-
ing with merely a right of individual commoners to present petitions,
the Commons as a body gained, first the right to submit collective
"addresses to the throne," and later the right to take part in giving
their requests the form of law. The cods of government and war
compelled the king to turn with increasing frequency to Parliament
for supplies; before supplies were forthcoming, he was likely to be
caled upon through petitions for a redress of specified grievances,
and this usualy eventuated in some kind of legislation, with the
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result that not only the taxing power, but lawmaking power as well,
gradually passed into parliamentary hands.'

CONSTITUTIONAL CONFLICT AND ADJUSTMENT
IN THE SEVENTEENTH CENTURY

Government under the Tuclors. Next we encounter a stretch
of two hundred years of English history during which the nation
found its leading constitutional problem in the rivalry of king and
Parliament for supreme control. Under a line of Tudor monarchs
covering the period from 1485 to 1603, the advantage lay decidedly
with the sovereign. The country had lately emerged from the dreary
Wars of the Roses, and wanted peece. It knew that peace, and with
it prosperity, could be had only through strong royal rule. And
Henry VII, Henry VIII, and Elizabeth were statesmanlike enough
to supply such rule while yet in the main disguising the fact that they
in reality were autocrats. For Parliament, they found very real uses
athough only, of course, to the extent that it could be made to do
their bidding. When some great project, like the separation from
Rome under Henry VIII, was to be carried out, a parliament was
caled and the desired action embodied in a statute giving it the ap-
pearance of flowing from the will of the nation, and not simply that
of the king. The list of boroughs invited to send representatives was
from time to time juggled in the royal interest; elections were system-
atically manipulated by royal agents; members of independent spirit
were threatened, bullied, and otherwise coerced into compliance.
Until the Tudor period was far advanced, however, the aternative
to paternalistic royal rule still seemed to be, not parliamentary gov-
ernment, but baronial anarchy; and the people had no mind to live
through that sort of thing again.

The Stuarts Precipitate War and Revolution. Then followed
(beginning with James | in 1603) the line of Stuart kings, as sadly
deficient in tact as the Tudors had been conspicuous for it; and with
them came deadlock, civil war, and in the end a fresh start on the
road toward popular self-government. James I, rejecting the dictum

iThe foregoing is true enough, but it was not until later modern times—more
specificaly, the second quarter of the nineteenth century—that Parliament became
a legidature of the nature and on the scde with which we are familiar.

The rise of Parliament is described more fully in G. B. Adams, Congtitutional
History (rev. ed.), 169-215; A. B. White, op. cit., 337-452; and G. L. Haskins, The
Growth of English Representative Government (Philadelphia, 1948). The best genera
history is A. F. Pollard, The Evolution of Parliament (London, 1920).
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of the great contemporary jurist Coke that the "power and jurisdic-
tion of Parliament" was "so transcendant and absolute” that it could
not be "confined within any bounds,” and openly adhering to the
doctrine of divine right, quarreled with every parliament that he
convened, and in particular gave offense by insisting upon "imposi-
tions," i.e, specia duties on imported goods, decreed by his own
independent authority.! His successor, Charles |, after an initial
period of trouble, got along for eleven years without any parliament
at all. But in 1640 his Scottish wars drove him to resort to the two
houses for funds, and the way was opened for controversies which
in 1642 plunged the country into armed conflict. At the outset, the
parliamentary party had no intention of setting up a government by
Parliament aone, in form or in fact; its only object was to compel
the king to keep his promises and govern according to law. Military
ucceses, however, and progressve shifts of circumstance and
opinion, carried the victors aong on a tide of political experimen-
tation such as the nation had never known and has not witnessed
since. Defeated on the field of battle, Charles was executed in 1649,
kingship and the House of Lords were abolished; the country wes
proclaimed a republic; a "commonwealth" government was &t up;
and in 1653 thefirst written constitution known to the modern world
was put into operation.? For severa years, Cromwell and the discor-
dant forces of army and Parliament labored to keep the refurbished
ship of state from foundering. But like revolutionists everywhere,
they found it esser to destroy than to build; and in the end they were
obliged to give up. Shrewder men, including Cromwell himself, had
recognized from the start that matters had been carried too far, and
after the hand of the Great Protector was removed from the helm
by death in 1658, a return to traditional arrangements was only a
question of time. In 1660, the Stuart next in line, having given the
assurances demanded of him, returned from Continental exile and
was received with general acclaim as Charles | 1.

. D. Wormuth, The Royal Prerogative, 1603-1649; A Study in English Political
and Constitutional ldeas (Ithaca, N.Y., 1939).

2 The "Instrument of Government," replaced in 1657 by another document known
as the "Humble Petition and Advice." For text of the former, sse G. B. Adams and
H. M. Stephens, Select Documents, 407-416. The above statement as to priority
should perhaps be qualified by the observation that an "Agreement of the People”
drawn up by members of the army in 1647, partook strongly of the nature of a
constitution, but was never in operation; also by mention of the fact that a series of

eleven "orders' adopted by the Connecticut towns of Hartford, Wethersfield, and
Windsor in 1639 had essential characteristics of a constitution.
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The Last of the Stuarts. The Stuarts were to have another
chance; and the reigns of Charles Il (1660-85) and his brother,
James 11 (1685-88), were essentidly a time of experiment with a
view tofinding out, once for all, whether a member of that imperious
house could, or would, keep within the bounds fixed by the vindi-
cated law of the realm. That Charles contrived for the most part
to do so may be attributed not only to his somewhat indolent nature
but to political acumen enabling him to perceive how far it was sfe
to go and what the consequences of transgression would be. James
wes of a different mold—headstrong and intolerant—and hardly weas
he on the throne before he grievously offended Parliament by seeking
to st asde, or at least to suspend, laws that it had made, especialy
such as imposed disabilities upon Catholics. Foreseeing no likeli-
hood that the monarch would mend his ways, a group of leading
members took it upon themsdves to invite the Stadtholder of Hol-
land, William, Prince of Orange, husband of Mary, James edest
daughter, to cross over to England and aid in upholding the constitu-
tional liberties of the realm. The result was the "bloodless revolution”
of 1688—bloodless because James found himself practically without
support and fled the country. Early in the following year, a "conven-
tion parliament" ! declared the last Stuart to have abdicated and
established William and Mary on the throne as joint sovereigns.

The Bill of Rights. With a view to consolidating the results of
the Revolution and making evasion more difficult in future, Parlia-
ment in 1689 drew up and adopted, in the form of a statute, one of
the most significant documents in English constitutional history, i.e.,
the Bill of Rights. Going straight to the heart of the situation, the new
instrument enumerated the unlawful practices of the later Stuarts—
somewhat after the staccato manner in which the American Declara-
tion of Independence a century later listed the colonists charges
againgt George | 11—and forbade repetition of them as unequivocally
as the English language could be made to do it. It branded as "illegal
and pernicious’ the "pretended" royal power of suspending or dis-
pensing with laws, the levying of imposts without Parliament's as-
sent, the arbitrary erection of royal commissions and courts, and the
raising or keeping of a standing army in time of peace unless Parlia-
ment agreed. It affirmed the right of subjects to petition the king,
the right of Protestant subjects to bear arms for their own defense,

! S0 called because not summoned in the regular way by a king.
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the right of members of Parliament to enjoy full liberty of speech
and debate. It said that the election of members of Parliament ought
to be "free," and that parliaments "ought to be held frequently." It
did not, indeed, undertake to define the fundamental bases of the
congtitution; it seemed rather to take for granted that these were
understood. But it called attention pointedly to the principles that had
been violated, and forbade future infractions in terse clauses which
could be invoked today if occasion should arise

What the Bill of Rights therefore did was to sum up, very con-
cretely, the results of the Revolution and of the entire seventeenth-
century liberal movement, and to put them in alega form so unmis-
takable that they could never again be misunderstood or challenged.
Much, of course, has been added since; certainly English government
is very different today from what it was under William and Mary.
But most of what has come after has been merely by way of amplifi-
cation of the fundamentals sonoroudy restated in 1689. The sover-
eignty of the electorate, the supremacy of law, the legal omnipotence
of Parliament, the right to persona liberty—no one of these basic
principles was ever again caled in question by any persons or ee
ments of sufficient force to threaten the long-developing regime that
had been achieved. Kingship went on, regarded indeed as a natural
and useful institution. But thenceforth the royal tenure, and such
royal power as remained, derived from no inherent or absolute right;
on the contrary, they rested squarely upon the consent of the nation
as expressed in Parliament. For all practical purposes, divine right
was dead.”

! Closely related was the Toleration Act of 1689, providing "some case to scrupu-
lous consciences in the exercise of religion," i.e, a larger measure of liberty for
Protestant Nonconformists. Text in G. B. Adams and H. M. Stephens, op. cit,
459-462.

2 The constitutional history of the Tudor and Stuart periods is related at consid-
erable length in G. B. Adams, Constitutional History (rev. ed.), 249-361. and D. L.
Keir, Conditutional History of Modern Britain, 1485-1937 (3rd ed., London, 1946);
political theories of the time are set forth clearly in T. I. Cook, History of Padlitical
Philosophy from Plato to Burke (New York, 1936), Chaps, xvii-xix. Important
works of a more special nature include J. N. Figgis, The Theory of the Divine
Right of Kings (Cambridge, 1896); G. P. Gooch, History of English Democratic
Ideas in the Seventeenth Century (rev. ed., Cambridge, 1927); and T. C. Pease, The
Leveller Movement (Washington, 1916). The text of the Bill of Rights is printed in
G. B. Adams and H. M. Stephens, op. cit, 462-469. The principles on which the
parliamentary cause throughout the seventeenth century was based, and on which the
Revolution of 1688-89 proceeded, were ably expounded and defended by John Locke
in his famous Two Treatises of Government, published at London in 1690; con-
venient editions by W. S. Carpenter, in Everyman's Library (London and New
York, 1924), and T. |. Cook (New York, 1947).
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SOME CONSTITUTIONAL DEVELOPMENTS AFTER 1689

Even though the events of 1688-89 put the stamp of finality
on certain great principles of the constitution, many of the most
notable features of the English governmental sysem as we behold
it today have arisen since that date—a period longer by a century
than the entire history of the United States under the constitution of
1787. There is no need to dwell upon these later developments here;
most of them will come to light as our study of present-day institu-
tions, functions, and processes proceeds. Brief allusion to a sdected
few will, however, further dress the point, often overlooked, that
constitutional growth in later days has been amogt, if not quite, as
significant as in earlier ones.

1. Diminished Powers of the Monarch. Notwithstanding the
restrictions by which he was hedged about, the king was still, in
1689, near the center of the picture. Parliamentary supremacy had
indeed been established as a principle; but there were as yet no fully
adequate means for making it effective in the day-to-day busness
of government. King and Parliament were left confronting each other,
as of old, without the intermediation of any buffer or screen such as
nowadays—in the form of ministerial responsibility—shields them
from all possibility of conflict. The eighteenth century, however, saw
this trouble-breeding situation amost entirely cleared up. William
and Mary, and afterwards Anne, wielded powerful control over
public acts and policies. But the early Georges, ascending the throne
as foreigners and taking little interest in English affairs, permitted
the prerogatives which their predecessors had so jealously guarded
to dip rapidly into hands esger to receive them, i.e, those of the
ministers and the houses of Parliament. George |11 (1760-1820),
better acquainted with the country and glorying in the name of
Englishman, tried hard, and with some success, to regain what had
been lost. But his successors fell back into the easer position of a
king reigning but not governing; and although the virtuous Victoria
(1837-1901) had her own ideas about the rights of a monarch even
under a cabinet system, her long reign left no room for doubt as to
what the position of the sovereign in England was thenceforth to be.
A satisfactory way of running the government with a minimum of per-
sonal participation by the monarch had been worked out, and no king
or queen could have induced or compelled the nation to give it up.
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Any effort in that direction would have meant a new dynasty—
perhaps the end of monarchy itself.

2. Rise of the Cabinet System. As the king receded into the
background, the center of the stage was taken by the ministers—in
particular, those of them who, as a group, came to be known as the
cabinet. The cabinet came into being slowly, and the cabinet system,
with all that it at present involves, still more so; and until within our
own day both rested entirely upon usage and not upon law.* Finding
it difficult to procure the kind of assstance that he needed from an
overgrown and unwieldy privy council,?Charles | |, in 1667, drew
about himself for advisory purposes a little group of trusted members
who, from the initial letters of their names? soon acquired the collec-
tive nickname of the "cabal." Less favored councillors not admitted
to the charmed circle naturally demurred; leaders of liberal thought
attacked it as an instrumentality of intrigue; and for a time the plan
had to be given up. Presently revived, however, the device established
firm precedent for close working relations between the king and a
small sdect group of competent advisers, and it remained only for the
group to be widened to embrace all of the principal ministers to
transform it into what we know today as the cabinet.

This step may be associated with the years of William and Mary
(1689-1701). Not only did the chief ministers then emerge as a body
meeting with and advising the sovereign, with the privy council
pushed far into the background, but experience showed that for the
ske of harmony and efficiency it was necessary that the ministers
at any given time be sdected entirely from the political party (for
political parties had by that time arisen) commanding a majority in
the House of Commons. To be sure, no one quite understood what
was going on; and Parliament even sought to interpose obstacles
which, if not quickly removed, would have strangled the cabinet
system in its infancy.* The need for some mechanism, however,
through which the houses could vindicate their newly-won supremacy
and effectively control the acts of the crown found its only possible
fulfillment in an arrangement under which ministers, themselves sit-

1 s p. 85 below.

2 As has appeared the lineage of this body was traceable back through a so-called

pgrmanent council" to the Curia Regis of Norman-Angevin times.

Cllfford Ashley, Buckingham, Arlington, and Lauderdale.

“The reference is to a dause of the Act of Settlement of 1701 forbidding any

offior under the crown to st in the House of Commons. The provison was re-
peded before actually going into effect.
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ting in Parliament, were not only charged with the performance of
those acts, but held directly responsible for them; which is but?
another way of saying that the cabinet sysem was the logical and
necessary fulfillment of the grest constitutional settlement of the
seventeenth century. Time was required to ripen the plan. But when,
in 1742, Robert Walpole—the first Englishman properly to be re-
garded as a prime minister—promptly and as a matter of course
tendered his resignation solely because of lack of confidence mann
fested by the House of Commons, the central principle of the system
might have been regarded as definitely established.!

3. The House of Commons Democratized. The king's personal
power would hardly have fallen off so sharply, and the cabinet system
as we know it would certainly never have arisen, had not Parliament
aso undergone some very important changes. Chief among these
were (1) conversion of the House of Commons into a body having
deep popular rootage, with more valid claim to spesk for the nation
as awhole, and (2) the gradual shift of the parliamentary center of
gravity to that branch from the House of Lords. As late as the open-
ing of the nineteenth century, the lower branch was hardly lew
aristocratic, and hardly more representative of the nation in any true
snse, than was the upper; and until 1832 it was, on the whole, grow-
ing less representative rather than more so. Rising discontent, how -
ever, gradually brought the country to a new line of policy; and,
beginning at the date mentioned, a long series of hard-won statutes
extended the suffrage to successve groups of people who had been
politically powerless, reapportioned parliamentary seds so as to
distribute political influence among the voters with greater fairness,
and regulated the conditions under which campaigns were carried on,
elections held, and other operations of popular government per-
formed. Culminating in a wartime Representation of the People Act
of 1918, enfranchising upwards of twelve million men and women,
and a supplementary "equal franchise" law of a decade later adding
five million more, these measures brought the House of Commons to

1 On the rise of the cabinet, sse in addition to the genera histories, G. B. Adams,
Constitutional History (rev. ed.), Chaps, xv-xvi; M. T. Blauvelt, Development of
Cabinet Government in England (New York, 1902), Chaps, i-viii; E. R. Turner,
"The Development of the Cabinet, 1688-1760," Amer. Hist. Rev., July and Oct., 1913,
and 'The inet in the Eighteenth Century,” Eng. Hist. Rev., Apr., 1917. How the
cabinet waxed in power until, in our day, its position is sometimes complained of as
autocratic, will be brought out in later chapters.
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a point where it can easily be numbered among the most democratic
parliamentary bodies in the world.*

4, Curtailment of the Powers of the House of Lords. For
some time after the Revolution of 1688, the House of Lords not only
had more prestige but was considerably more powerful than the
House of Commons. The future, however, lay with the latter body.
Aided by its primacy in financial legislation, the elective branch
made long dtrides in the eighteenth and nineteenth centuries, while
the other house, undergoing no popularizing changes calculated to
keep it in gep with other parts of the government, fell into a de-
cidedly minor role. As long as the upper chamber meekly accepted
its eclipse, unfailingly passng finance measures as they came to it
from the House of Commons and rarely blocking legislation of other
sorts, neither its legal parity of power nor its anachronistic member-
ship caused any great amount of trouble. When, however, in the early
years of the present century, it began to show a more vigorous and
independent attitude, even going so far as to refuse in 1909 to pass
the annual revenue bill, acritical situation was produced, whose out-
come was the Parliament Act of 1911, sharply curtailing the Lords'
powers and bringing to an end the historic parity of the houses?
With upwards of nine-tenths of its members still sitting by hereditary
right, and with usually only a handful taking part in its work, the
House of Lords has become—like upper houses in various other
countries in which they survive—not only a second, but dso a
secondary, chamber. The Labor party was long on record as favor-
ing its complete abolition. So drastic a sep was not deemed expedient
after the party's rise to full power in 1945. But at the date of writing
(early 1949) further restrictions seemed about to be imposed upon
the chamber's capacity to obstruct legislation.?

5. The Growth of Political Parties. As the country in which
representative government first arose, England naturally was the first
to have political parties—just as it is probably the country today in
which party counts for more in the actual working of the political sys-
tem than in any other.' Even in England, however, genuine political
parties hardly existed before the early eighteenth century. Cavaliers

! S pp. 193-198 below.

’See pp. 221-223 below.

S p. 227 below.

“Except, of courss, Russa and the Rusian satdlite states with their one-party

sygems
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and Roundheads of Cromwellian days, Court and Country under
Charles I I, Petitioners and Abhorrers who divided on the exclusion
of the last Stuart from the throne—these were only factions, mutually
regarding each other as enemies of the gstate and bent upon crushing
each other out of existence. Spesking accurately, parties exist only
when the people are divided into two or more groups or followings,
each with its leaders, principles, and programs, but each recognizing
the others as entitled to exist and even as capable of running the
government without bringing down the entire political structure in
ruins. Whigs and Tories of later Stuart years started as hardly more
than factions. Developing clear-cut principles and unified leadership,
they, however, gradually adopted the mutually tolerant attitude char-
acteristic of orderly parties in a peaceful society, and one will make
no mistake by regarding them as the earliest of English parties.
During the eighteenth and nineteenth centuries, the party system
ripened simultaneoudly with the cabinet system; indeed, there was a
close and necessary connection between the two developments. It
was not merely because most of the great issues of the formative
period, e.g., king vs. Parliament and Established Church vs. tolera-
tion, were of such a nature as to divide men into two, and only two,
camps, but aso because growing cabinet government inevitably
tended to identify all political dements at any given time with either
the "ins" or the "outs," that England became so definitely a bi-
party country. To be sure, the rise of the Labor party a generation
ago blurred the picture; for a period, there were three major parties
rather than two. Later dwindling of the historic Liberal party has,
however, left only two great parties confronting esch other, as
through long generations past. Whatever the situation at any given
moment, party groupings, procedures, and techniques continue among
the factors most profoundly influencing the theory and practice of the
English political system.

6. Other Developments. Many other significant changes have
taken place since the last Stuart "withdrew himself out of the coun-
try" and William and Mary were placed upon the throne. Scotland
was drawn into a parliamentary union with England and Wales in
1707. Ireland was similarly linked up in 1801, athough the creation
of the Free State (present Eire) in 1921-22 left only six northern

ICf. Chaps xiv-xv bdow. On the rise of political parties, s espedaly W. C.
Abbott, "The Origin of English Pdlitical Parties” Amen Hist Rev., July, 1919.
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counties with a connection in any wise resembling that of previous
centuries. A colonial empire, well started in America and India be-
fore 1689, developed into a far-flung collection of dependencies en-
tailing important consequences for political machinery and processes
a home. Local government was reorganized and democratized be-
tween 1835 and 1929, and underwent further changes during the
soat war. The judicial sysem was overhauled during the seventies
of the last century. The civil service was profoundly transformed in
ipirit and method after 1870. Above all, the functions and activities
of government have multiplied unceasingly,” entailing the creation of
all manner of new machinery—executive departments, councils,
boards, committees, and what not—and leading not only to new and
staggering costs, but to problems of policy and procedure which test
the blest statesmanship of our time. Not all of these developments,
to be sure, have entailed constitutional change. But often such change
ftas accompanied them; and far from regarding the constitution as
substantially a finished product by the close of the seventeenth cen-
tury, one must view it as growing ceasdedy from generation to
generation—even in the very days in which we live.®

In the recent postwar period, the Empire has begun to disintegrate, with Burma
the first possesson to achieve full independence since the American colonies a
century and a half ago, and with the two ?18“3 of a divided India toying with the
question of complete withdrawal, athough at the date of writing (early 1949)
apearently adjusting themsdves to the status of precariously-held dominions.

- Most notably of late in connection with the nationalization program of the Labor
government since 1945. See Chap, viii below.

% For a more detailed treatment of the development of the constitution, sse M. M.
Knappen, Constitutional and Legal History of England (New York, 1942).



CHAPTER I

ARG RER RS

THE MODERN CONSTITUTION AND
ITSBASIC PRINCIPLES

From the political and legal experience of many hundreds of years
has flowed the rich array of rules, principles, and usages forming
what is known as the English—or nowadays more accurately the
British—constitution; and our next concern must be to se the sort
of pattern that has been arrived at.

Different Meanings of the Term "Constitution.” In its politi-
cal usage, the term "constitution" sometimes gives rise to confusion
because of being employed with two quite different meanings. Oftener
than not, it is used to designate a written fundamental law of special
sanctity (usually a single document, but sometimes a group of inter-
related documents) outlining the structure of a governmental system,
fixing the powers of legidatures and officers and courts, guaranteeing
liberties of person and property, and laying down more or less ex-
tensve and detailed principles and procedures to be observed in
managing the affairs of state. Such a document may be drawn up by a
convention elected expressly for the purpose; or it may be the work of
aregular legidlative body; or it may be put in shgpe under the direc-
tion of, and promulgated by, a ruling prince or dictator. In a second
and broader sense, however, the term denotes, not simply a docu-
mentary fundamental law, but, clustering around such a law, the
entire array of principles, statutes, usages, and interpretations—many
of them not committed to writing at all—which give form and char-
acter to the governmental system concerned. One meaning of the
term is as legitimate as the other. But when using the/word, a spesker

[23]
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or writer ought aways to make clear in which of the two senses he
is employing it.

An American lllustration. Questioned asto what is the constitu-
tion of the United States, the average person would be very likely to
point to the frame of government drawn up at Philadelphia in 1787,
put into operation in 1789, modified and expanded by twenty-one
amendments, and printed as an appendix in amost every textbook
on American government. He would be thinking of a constitution as
a document, prepared and adopted at a given time, solemn and
weighty in subject-matter, orderly in arrangement, precise in terms,
and amendable only by special procedures, on rare occasions, and
for urgent reasons. And he would be right. There is a documentary
constitution of the United States, even if it can no longer be read in
quite the twenty minutes that Lord Bryce onpe allotted to it; and
from it one can gain a good general idea of the framework, or skele-
ton, of our constitutional system. But nothing would be wider of the
mark than to suppose that one could get an adequate understanding
of American government merely by pondering an array of numbered
articles, sections, and clauses printed in a book. From such a study
he would never learn that presidential electors have no part in sdect-
ing a chief executive except to register choices that the people have
already made; that to all intents and purposes the Senate can and
occasionally does, in effect, originate revenue bills; that there is such
a device as the president's cabinet, a congressonal committee, or a
political party—or scores of other things of major significance about
our actual working governmental system. What hes happened is, of
course, that, with the passage of time, our written constitution has
come to be overlaid and enveloped with principles, rules, devices,
understandings, and usages nowhere mentioned in the basic text, yet
contributing in many instances quite as significantly to making the
government what it is as anything within the four corners of the
formal document. Some of these auxiliary features arise from inter-
pretation, supported by judicial opinion. Many rest upon statute. Still
others flow only from precedent or custom. But the result is that the
constitution of the United States, while in one sense truly enough a
document, is dso just as truly the entire combination of rules and
practices by which the structure, powers, and operations of govern-
ment are determined, irrespective of whether these rules and proce-
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dures are written or unwritten, and (if written) of whether they are
to be found in the formal constitutional text.!

NATURE AND CONTENT OF THE ENGLI SH CONSTI TUTI ON

A Constitution in the Broader Sense Only, What would an
Englishman sy if asked to show some one the constitution of his
country?; That would probably depend on the degree of politeness
with which he sought to conced his amusement at the naivete of the
request. He could, of course, bring forward scattered documents—
many of them, in fact—unquestionably forming parts of the national
constitution; we have aready mentioned one or two of these, e.g., the
Bill of Rights of 1689 and the Act of Settlement of 1701. But he
would hasten to explain that no one on the list, nor all of them to-
gether, should for a moment be thought of as comprising the consti-
tution—that they are only pieces or parts, merely sones in a mosaic,
and not sections of acode. For there is no English constitution except
in the second, or broader, of the two meanings of the term explained
above.

Doubts of Paine and De Tocqueville. For some people, this has
meant that there is no English constitution at all. Of such opinion,
for example, was Thomas Paine, who flatly declared that where a
constitution "cannot be produced in visible form, there is none."
"Can Mr. Burke," he asked, in replying to that statesman's powerful
defense of the English constitution in his Reflections on the French
Revolution, "produce the English constitution? If he cannot, we may
fairly conclude that though it has been so much talked about, no such
thing as a constitution exists or ever did exist." 2 Similarly, a genera-
tion later, an acute French student of foreign governments, Alexis
de Tocqueville, sad of the English constitution that it did not exist
(elle n'existe point), his line of reasoning being not only (1) that the
so-called constitution was unwritten, but, more important, (2) that
Parliament could make any change whatever in the structure or
nature of the government by procedures differing in no respect from
those employed in passng ordinary statutes, and (3) that therefore
there really was no constitution at all, in the sense of a superior,
fundamental law.?

;See W. B. Munro, The Makers of the Unwritten Constitution (New York, 1930).

3\/\/r|t|ngs (ed. byM D. Conway), | I, 309-310.

Oeuvres Complete§(14th ed., Paris, 1864) Vol. | (Democratie en Arneriaue).
166-167.
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But a True English Constitution None the Less. Paine's view
was one not unlikely to be taken by champions of human liberty in
an age when it was the fashion, outside of England, to regard a writ-
ten constitution as an indispensable guarantee of "the rights of man."
De Tocqueville's opinion was an equally natural one to be held by a
Frenchman, accustomed to look upon a congtitution as a funda
mental law or code emanating from some superior authority and im-
mune from alteration by ordinary legidative process. Both critics,
however, were wrong; both had their eyes fixed on form rather than
on substance. Granted the full legal power of Parliament to make any
change, at any time, in the British form of government, and to do it
by precisdly the same procedures by which the most casua and even
trivial statute can be passed, there nevertheless was, and is, a vast
body of fundamental public law and practice—"rules," as Professor
A. V. Dicey has put it, "which directly or indirectly affect the dis-
tribution or the exercise of the sovereign power in the state" ! The
fact that many of these fundamental rules are unwritten no more
prevents them from being, in many instances, the very esence of
constitutional law than, in a different sphere, does the circumstance
of being largely unwritten disqualify the historic English common
law as law. Nor does the power of Parliament to modify such rules
have any such effect; the common law, too, can be modified or abro-
gated by Parliament in any manner and to any extent, but neverthe-
less is law. Any accepted and enforced body of rules of the kind
indicated by Dicey in the above quotation comprises a constitution;
and certainly long before the times of both Paine and De Tocqueville
England had such a body of rules, with Englishmen equally conscious
of its existence and proud of its history. That it was largely (although
by no means wholly) unwritten, and that Parliament, in lieu of some
"higher" authority, could amend it at will, were, to be sure, interest-
ing and significant facts, yet, from the viewpoint of the constitution's
existence, merely matters of detail.

A Product, Not of Logic, but of Experience. There is, then, an
English constitution—the oldest and most influential of all constitu-
tions of our time. But, as explained, it exigs only in the broader
of the two snses of the term. "The child of wisdom and of chance"
(as Mr. Strachey has called it in his Queen Victoria), the constitu-

! Introduction to the Sudy of the Law of the Constitution (9th ed., London
1939), 23.
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tion is an aggregate of principles and practices which one could hope
to bring together only by exhaustively surveying a thousand years
of history, by laying hold of a statute here and a judicial decision
there, by taking account of the hardening of political practices into
accepted customs, and by probing to their inmost recesses the
mechanisms of lawmaking, administration, public finance, justice,
and eections, as they have been in the past, and as they actualy
operate before the spectator's eyes. Obviously, by no such process
of growth could anything approaching symmetry and logic have been
attained; and truly enough, as Sir William Anson remarks, the con-
stitution presents the agpect of a "rambling structure.” There are,
to be sure, great unifying principles which impart coherence and
stability; and educated Englishmen have a common and sufficient
understanding of what these principles are. Nevertheless, the life
of the constitution, like that of all English law, has been not logic,
but experience.’

ELEMENTS COMPOSING THE CONSTITUTION

1. Law. One undertaking to discover the essentiad elements of
which the English constitution is composed will find them falling into
two broad categories or groups. (1) the "law of the constitution,”
and (2) the "customs or conventions." Contrary to an assumption
sometimes encountered, the distinction is not that between written
and unwritten parts of the constitution; for, as dready intimated, a
good deal of constitutional law has never been reduced to written
form. Speaking broadly, the law of the constitution is, rather, those
parts of it which the courts will recognize and enforce; the conven-
tions, those parts which, even though in practice no less actual and
operative, are not enforceable through the courts—or, if they should ;
prove so, would forthwith cease to be conventions and become parts
of the law.

Principal Elements. Viewed more closdy, the law, in turn, is,
found to contain four principal elements or factors. First, there are

Y1t is interesting to observe that, although England herself has no written con-
stitution, such constitutions abound throughout the British Empire. Northern Ireland,
all of the dominions, and nearly all of the lessr dependencies are so endowed; and
the Statute of Westminster (see p. 390 below) is to all intents and purposes a
written constitution for the British Commonwealth of Nations. The written con-
stitutions of the dominions, however, hardly go beyond tersely outlining machinery
of government, with no attempt to trandate fundamental concepts into law, and
consequently are barren of bills of rights. For a set of texts, se [British] Foreign
Office, The Constitutions of All Countries: 1, The British Empire (London, 1938).
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certain historic documents embodying solemn agreements, or engage-
ments, entered into at times of political dress or crisis. Of such
nature are the Great Charter (those portions of it, at al events,
which remain applicable under modern conditions), the Petition of
Right, and the Bill of Rights." Second, there are parliamentary stat-
utes extending or restricting powers of the crown, guaranteeing civil
rights, regulating the suffrage, creating local governments, providing
for courts, and setting up administrative machinery—obvious exam-
ples being the Habeas Corpus Act of 1679, the Act of Settlement of
1701 (as modified by the Abdication Act of 1936), the Septennia
Act of 1716, the Reform Acts of 1832, 1867, and 1884, the Munici-
pal Corporations Act of 1835, the Parliamentary and Municipal
Elections Act of 1872, the Judicature Acts of 1873-76, the Local
Government Acts of 1888, 1894, 1929, and 1933, the Parliament
Act of 1911, the Representation of the People Act of 1918 the
Government of Ireland Act of 1920, the Public Order Act of |,
the Ministers of the Crown Act of 1937, and, in respect to the
Empire, the Statute of Westminster of 1931. Third, there are judicial
decisions fixing the meanings and limits of statutes and charters, very
much as do judicial decisons in the United States, with the important
difference that in England no act of the national legidature is ever
pronounced "unconstitutional." -* Fourth, there are principles and
rules of common law—many of them—pertaining to functions, pow-
ers, methods, and relationships of government. These principles and
rules grew up entirely on the bass of usage (sometimes reenforced
by judicial decision), and were never enacted by Parliament; but they
include some of the most fundamental features of the governmental
and legal sysem and are fully accepted and enforced as law. The
prerogative of the crown, for example, rests entirely on common law;
aso the obligation of the courts to be bound by and to enforce the
acts of Parliament; likewise many of the badc rights and liberties of
the subject, e.g., those of jury trial and freedom of speech and as
sembly. The first three dements enumerated, i.e., fundamental politi-
cal engagements, statutes, and judicial decisions, are to be found in

! The Bill of Rights was to be sure, cas in the form of a datute, and hence
might be induded under the category next mentioned. For that matter, the Great
Charter was in 1297 enrolled on what came to be known as the satute-book,
although much of it was later repealed.

2 A “convenient collection of dedsions is D. L. Keir and F. H. Lawson, Cases in
Constitutional Law (3rd ed., Oxford, 1949).
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written form; and it may be added that as constitutional questions
more and more reach settlement in statutes and court decisions, the
constitution gets increasingly into writing./The rules of the common
law, public as well as private, however, have never been reduced
to writing except in so far as s forth in reports, lega opinions, and
of course judicial decisons.

2. Custom or "Conventions." Finally, there are those portions
of the constitution which we have been taught by Professor Dicey to
calf "the conventions." ! The "law" of the constitution, composed of
the four dements enumerated above, is law in the strictest sense and,
whether written or unwritten, is, as we have said, normally enforce-
able through the courts. It is, for example, a. principle of law that the
crown may not refuse to be bound by, or to carry out, an act of
Parliament, and if a court were called upon to deal with a case
involving an attempt at evasion, it would pronounce judgment ac-
cordingly. The conventions, on the other hand, athough they may,
and frequently do, relate to matters of the utmost importance (in-
cluding to a very large extent, the interrelations of the different parts
of the government), are not so enforceable! They condst of under-
standings,"haBrtsToi: practices which, although only rules of political
morality, regulate alarge proportion of the actual day-to-day relations
and activities of even the most important of the public authorities—
understandings, habits, and practices which clothe the dry bones of
the law with flesh, make the lega constitution work, and keep it
abreast of changing socia needs and political ideas. Most of these
conventions will be found described in textbooks and treatises of
scholars, lawyers, publicists, and the like. But they do not appear in
the statute-books or in any statement of the law, written or unwritten
—rightly enough, because, athough parts of the constitution, they
are not law. It is, for example, by virtue of conventions of the consti-
tution (not laws) that Parliament is convoked at least once a year,
that the king does not attend cabinet meetings, that he aways accepts
the advice of his ministers, that he invariably assents to bills passed
by Parliament, that the spesker of the House of Commons takes no
part in politics and in turn is reelected as long as he is willing to
serve, that when the House of Lords is sitting as a court only the
"law lords" attend, that nearly all royal prerogatives are actually ex-

The term was first used in this connection in his Introduction to the Sudy of
the Law of the Congtitution, published originally in 1885.
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ercised by ministers, that ministers are responsible to the House of
Commons, and that a ministry which has lost the confidence of that
body forthwith retires from office unless it chooses to apped to the
country at a genera election in the hope of recovering a parliamen-
tary majority.’ Even the supreme authority of the electorate is merely
a convention; for the courts recognize only the sovereignty of Par-
liament—the people being the political, but Parliament the legal,
sovereign.? Of course, as has been suggested, usage or convention
plays a very large part in all political sysems, certainly this is true
in the United States, where, indeed, convention forms, in the opin-
ion of some students, quite as large a part of the actual working
constitution as in England.® After all, however, England is the dassic
land of convention: and n6 one can hope to understand the coun-
try's government without paying quite as much attention to customs
and usages as to positive rules of law.

Why the Conventions Are Observed, What is it that gives the
conventions force? They are not law; no breach of them can result
in either a civil action or a criminal prosecution directed against
the offender; and yet the government would become something very
different from what it is—indeed, could hardly go on at all—if they
were not observed. (What is the "sanction,” as the lawyers would
sy, behind them?

The question is not an easy one; and it could as properly be asked
about conventions, or practices, which in our own country permeoje
all branches of the constitutional system. In the English situation,
Professor Dicey found the principal reason® for the conventions' force
in the fact that many of them are so bound up with the law that
they could not be violated without infraction of the law itself, or at
any rate without jeopardizing the purposes for which the law exists,
and the illustration which he was fond of using was the maxim (not
law) that Parliament shall be convened at least once a year. Sup-

! Eire has made minigterial respongibility a matter of law, but in Canada, Aus
tralla efc, as in Britain, it remains only a convention.

2 As indicated beow, the cabinegt itsdf resed only on convention until 1937,
when the Minigers of the Crown Act gave it Satutory recognition, even though
mewhat oblique. The same was true of the bicameral form of Parliament until
the Parliament Act of 1911 made the exigence of two houss a matter of law.

%Cf. A. V. Dicey, The Law of the Constitution (9th ed.), 28-30. On the con-
ventions of the American congtitution, s J. Bryce, The American Commonwealth
(3rd ed.), I, Chaps, xxxiv-xxxv, and H. W. Horwill, The Usages of the Ameri-
can Congtitution (London, 1925). It is interesting to cbsave that both of thee
discussons of the subject are by English authors
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pose, he said, that Parliament shoud be prorogued in such a manner
that a full year were to egpse without a meeting. The annual Army
Act would expire and the government would lose all disciplinary
authority over the troops. Furthermore, athough most of the revenue
is collected and some of it is spent without annual authorization,
certain taxes would lapse and there would be no authority to pay
out a penny on the army, the navy, or the civil service. An annual
meeting of Parliament, although only a custom which no court would
attempt to enforce, is therefore a practical necessity; without it, pub-
lic officids would find themsdves performing illegal acts—or the
wheels of government would simply stop. The violation of various
other conventions would lead to equafiybad consequences?

Other and Weightier Reasons. Unquestionably, this is a plausi
ble explanation. But it hardly covers the case
Presdent Lowell of Harvard once suggested, Engl obliged
to continue forever holding annual sessons of Parliament simply
because a new mutiny act must be passed and new appropriations
made every twelve months; Parliament, with its plenitude of power,
could as easlly as not pass a permanent army act, impose the exist-
ing annua taxes for a term of years, and charge all ordinary ex-
pensss on the Consolidated Fund, from which many charges already
are paid without annual authorization.? The conventions must be, and
are, supported by something more thin merely the realization that
to violate them might mean collision with the law; the law itself
could be changed, and besdes there are a good many conventions
which could be ignored without any perceptible effect upon existing
law.® For the really ultimate sanction, we must look mainly to the
power of tradition, perhaps better, the force of public opinion. 'In
the main," continues Lowell, "the conventions are observed because
they are a code of honor. They are, as it were, the rules of the game,
and the single dass in the community which has hitherto had the
conduct of English public life amost entirely in its own hands is the
very dass that is peculiarly sensitive to obligation of thiskind." *
The nation expects, and has a right to expect, that Parliament will
be convened annually, or, to take a different illustration, that a min-

lLaw of the Constitution (Sth ed.), 445-449.
2 The Government of England (New York, 1908), I, 12. Cf. p. 114 below.
% For example, the convention that a mlnlstry defeted in a general dection shall
resgn forthwith ingead of waiting for the new parliament to assamble

Yid,, 1, 1213,
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istry, finding itself without majority support in the House of Com-
mons, will resign or appeal to the country; and the outburst of feeling
that would follow if these expectations were not met is a very good
guarantee that they will be met. Violation could be countered by
no existing legislation, but political consequences might easily be
serious. There are perhaps other guarantees, but the popular basis
of government in the past fifty or seventy-five years has weakened,
and of late dmost completely shattered, the monopoly which the aris-
tocracy of birth, wealth, and education formerly enjoyed in manag-
ing the nation's affairs, and some apprehension has been felt lest,
under the changed conditions, the conventions will come to be less
scrupulously upheld and observed than in the past. Especially was
there fear at this point when the Labor party took over the reins
of government. To be sure, during two remoter periods of Labor
tenure (1924 and 1929-31), the ministries of Ramsay MacDonald
enjoyed no independent control of affairs and could not have broken
with the past in matters of constitutional usage if they had wanted
to do so. A Labor government with heavy parliamentary backing
and no lack of power to change the old rules was, however, organ-
ized under Clement Attlee in 1945, and has now (early 1949) been
in full operation for over three years without any perceptible effect
upon established constitutional practices, and one may safely con-
clude that the sanctions of tradition and custom are still in full force
and effect. After all, Labor men are themsdves Britishers.!

HOW THE CONSTITUTION DEVELOPS

Change and Continuity. From what has been said, it is manifest
that the British constitution is not fixed and static, but on the con-
trary flexible and subject to continual change. Rarely, however, is
change—regardiess of how far-reaching its consequences may even-
tually prove—either sudden or extreme; indeed, looking over the
entire stretch of the constitution's history, one finds transitions usu-
ally so gradual, deference to tradition so habitual, and the disposition
to cling to familiar names and forms (even with the spirit altered)
S0 deep-seated, that the over-all impression imparted is one of con-
tinuity. At no time, as the historian Freeman once wrote, "has the

' "The traditions of our constitution, like those of our parliamentary life, are,
indeed, strong and pervasive, and tend to imprint their mould on even the most
r%/g)utlé%]ary elements” L. S. Amery, Thoughts on the Constitution (London,
1947), 48.
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tie between the present and the past been rent asunder; & no mo-
ment have Englishmen sa down to put together a wholly new con-
stitution in obedience to some dazzling theory.” ! Even in the seven-
teenth century, when war and revolution seemed utterly to have
disrupted the country's orderly constitutional progress, what was
actually happening, as we can se plainly enough now, was merely
by way of vindication and firmer establishment of principles that
had been developing for two or three hundred years. If one may be
permitted a paradox, the Englishman is conservative even in his
revolutions.?

Contrasts of Theory and Practice. So far does this deference
to the past prevail that curious things result. Venerated forms and
names survive long after ceasng to correspond to redlities. Take,
for example, current phrases harking back to a period, seven or
eight centuries ago, when the king wes still a persona ruler. The law
is the "king's law"; justice is the king's, and dispensed by the king's
judges; the ministers and all their subordinates are "servants of the
crown"; no parliamentary election can be held except by the king's
writs; no parliamentary enactment is enforceable until it has re-
ceived the king's assent; no civil or military officer may be appointed
except in the king's name. The fleets form His Maesty's navy; gov-
ernment documents are published by His Majesty's stationery office;
the people are His Maesty's "loyal subjects.” All this, of course, is
fiction, or at best outmoded lega theory; for it is Parliament that
enacts laws, makes and unmakes ministries, controls the army and
navy, levies taxes and appropriates money; where the king acts at
al, he with scant exceptions acts only through his ministers; and
even in the cae of nearly all of the exceptions, he acts only on
ministerial advice. The wary student will not be misled by terms and
expressons that are historical rather than realistic. But in threading
his way through the constitutional sysem of today he has constantly

i The Growth of the English Constitution (4th ed., London, 1884), 19. Englishmen,
it has been remarked, have "an instinctive dislike for declaring their political philoso-
phy in terms of law." E. C. S. Wade and G. G. Phillips, Congtitutional Law (3rd ed.,
London, 1946), 1.

- All of this, of course, contrasts sharply with the experience of modern France,
which in a century and a half has had a least nine widely differing constitutions;
with that of Germany, which passed from empire to republic in 1918, from demo-
cratic republic to Nazi dictatorship after 1933, from Nazi dictatorship to Allied
military government in 1945, and has yet to achieve some new political regime after
recovering independence; and certainly with that of Russia, where the revolution of
1917 amost completely erased all previous political institutions.
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to be on his guard againgt being deceived by things that represent
only the glacia drift of history. There are plenty of contrasts of
theory and fact in all governments, certainly we have them in
America. But in none do they enter so deeply into the very warp
and woof of the fabric as in the British.

Modes of Constitutional Change: 1. Judicial Interpretation.
What are the ways in which the actual, working constitution—one
of the most flexible on earth—is progressively adapted to changing
idess and needs? Three can readily be discerned—judicia interpre-
tation, the growth (or decay) of conventions or customs, and parlia-
mentary legislation.; In the United States, where the courts habitually
pronounce upon the constitutionality of datutes and (less fre-
quently) of executive actions as well, the Supreme Court is, as
every sudent of our sysem knows, a maor interpreter of consti-
tutional law; and by its interpretations it powerfully influences the
course of constitutional growth. In Britain, the courts do not go
behind the statutes to question their constitutionality; acts duly passed
by Parliament are accepted as valid and enforceable. In deciding
cases, however, there is opportunity to construe the meaning and
intent of statutes (as well as of common law) upon which they turn;
and in doing this the judges often have some opportunity to influence
the scope and purport of constitutional principles. In the main,
however, the modes of constitutional growth are custom and legisla-
tion.

2. Custom. Enough has been said about the conventions of the
constitution to make it plain that their development is not merely
something historical, a chapter that is closed, but a continuing
process still actively molding constitutional principles and practices.
Statute, however, as a mode of constitutional growth requires a word
of comment—the more by reason of the fact that nowadays it prob-
ably is the most important of all. It involves, of course, constitu-
tional amendment by act of Parliament.

3. Statute. It may strike the American student or other reader
as drange that Parliament can amend the national constitution at
al. In this country, we have proceeded on the theory that consti-
tution-making and amending powers should be kept distinct from the
powers of ordinary lawmaking and entrusted to different hands.

1.Officials engaged in adminigering laws have a certain amount of such oppor-
tunity also.



The Modern Constitution 35

Great Britain, however, draws no such distinctions. A cardinal
principle of her constitution is the unrestricted legal sovereignty of
Parliament; and from this attribute flows authority to make consti-
tutional changes precisdly as if ordinary statutes were being enacted.
'‘Our Parliament,” observes Anson, "can make laws protecting wild
oirds or shell-fish, and with the same procedure could break the con-
nections of Church and State, or give political power to two millions
of citizens, and redistribute it among new constituencies.' * Parlia-
ment has, of course, actualy enfranchised many more than two
million citizens and has more than once rearranged congtituencies
throughout the length and breadth of the land; and it might have
been added that it could depose the king, abolish the monarchy,
deprive all peers of seats in the House of Lords, or suppress that
chamber atogether, or, in fact, do any one or all of a score of other
things that would render the British scheme of government unrecog-
nizable by those who know it best? It was mainly this extraordinary
fact that betrayed De Tocqueville into voicing his dubious observa
tion about there being no such thing as an English constitution. As
a Frenchman, he was accustomed, as is an American, to think of a
constitution as a document or related group of documents, not only
promulgated at a given time and setting forth in logical array the
framework and principles of a scheme of government, but subject
to amendment, not by the government itself through its ordinary
processes, but only by the same ultimate authority, superior to the
government, which had made the instrument in the first place. He
could discover nothing of this kind in England; on the contrary,
the governmental and legal system there was open to change a any
time, to any extent, by smple action of the government—in effect,
by only one branch of the government at that, i.e., Parliament.
Hence it seemed to him that there was nothing in England deserving
of being considered a constitution.®

Practical Limitations on Parliament's Amending Power.
De Tocqueville would not have been so far wrong save for one im-
portant consideration, namely, that legal power to amend and actual,

Law and Custom of the Constitution (5th ed., Oxford, 1922), I, 380.

Z Although not enadted as an operative dause, the preamble of the Satute of
Wesminger (1931) affirms however, that the royal successon and royal "gyle and
titles' ought to be changed only with the consnt of the parliaments of the dominions.

*Interestingly enough, a leading English student of government arrives at the
same condusion, although with him it Is a matter of there being no written con-
gtitution. W. |. Jennings The Law and the Constitution (London, 1933), 38.
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practical power to do so are two very different things. It does not
follow that merely because kingship and jury trial and private
property and the suffrage are legally at the mercy of Parliament,
they are in danger of infringement or subversion. Parliament, after
al, is composed of men who, with few exceptions, are respected
members of a well-ordered society, endowed with sense aive to
their responsibility for safeguarding the country's political heritage,
and accustomed to live and work under the restraint of powerful
traditions. Legally, the constitution is as flexible as any on earth;
actualy, it is less fluid than might be inferred from what some
writers say. History shows that few sysems of government are more
grudgingly and conservatively reconstructed by deliberate act.
[llustrations of Constitutional Change by Statute. Hardly a
sesson of Parliament, however, fails to yield legislation introducing
some sort of constitutional change. Sometimes a genuine innovation
results, as when in 1911 the House of Lords was stripped of legal
parity, with the House of Commons, or in 1918 when the parliamen-
tary suffrage was conferred upon women. Oftener than not, how-
ever, statute merely trandates convention into law, perchance with
some elaboration or other refinement. Down to 1931, for example,
it was entirely by convention that Canada and the other self-govern-
ing dominions were dealt with differently from colonies of other
categories. Their status, however, having become involved in a good
deal of doubt and controversy, the Statute of Westminster under-
took to clarify the existing situation and make it a matter of law.
Down to 1937, the very core of the governmental system, the cabi-
net, rested only on custom. But in regulating saaries and making
other new arrangements, the Ministers of the Crown Act of the year
mentioned gave it a last a definite statutory basis. Under dress of
modern conditions, the tendency, as elsewhere observed, is, indeed,
for more and more of the actual working constitution to be invested
with legal sanction, and, in the process, to take on written form.?

e K. C. Wheare, The Satute of Westminster and Dominion Status (4th ed.,
London, 1949).

2 Some recent writers consider the classic distinction between law and convention
overworked; and their views are worth considering. Cf. W. I. Jennings, Cabinet
Government (London, 1936), Chap. i.

A congtitutional question of the first magnitude may come to a head a a time
when a new House of Commons has not been eected in three or four years, and
even if there has been an election within less time than that, the matter at issue
may not have been before the voters. It has often been argued that under these
circumstances Parliament ought not to proceed with legidation entailing con-
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SOME BASIC FEATURES OF THE CONSTITUTIONAL SYSTEM

1. Unitary, Not Federal, Structure. 'The constitution being what
it is, certain major features of the British governmental syssem nat-
urally follow. The first is its unitary, or non-federal, form. A federd
plan of government prevails where the political sovereign (whatever
form taken in the particular case) has distributed powers between
an over-all national government on the one hand and a st of Sate
or regional governments on the other, and has done so through the
medium of constitutional provisions which neither the national gov-
ernment nor any subordinate government has authority to ater. The
important thing is not the mere territorial distribution of powers,
because some distribution of the kind there must be under any style
of government, nor yet the amount or kinds of power distributed,
but the fact that the distribution is made and maintained by some
accepted authority superior to both central and regional govern-
ments. The United States has a federal form of government because
the partition of powers between the national government and the
date governments is made by the sovereign people, through the
medium of the national constitution, and cannot lawfully be changed
by the government at Washington any more than by that at Albany
or Harrisburg or Indianapolis.® On the other hand,/the government

stitutional change until after the people have had a chance to express themselves
upon it at a general election. The principle of the referendum, as thus proposed,
has not, however, won general acceptance, and Parliament still acts with entire
freedom—as illustrated by the enfranchisement of eight and one-half million women
in 1918 by a parliament elected eight years previously, and by the creation of the
Irish Free State in 1922 under a plan never submitted to the electorate.

Among the best brief discussons of the British constitution are L. S. Amery,
Thoughts on the Constitution (London and New York, 1947), Chap. 1; A. L.
Lowell, The Government of England, |, 1-15; W. R. Anson, The Law and Custom
of the Constitution (5th ed.), I, 1-13; S. Low, The Governance of England (new
ed.), 1-14; and W. |. Jennings, op. cit., 24-40. More extended analyses will be found
in A. V. Dicey, Introduction to the Study of the Law of the Congtitution (9th ed.),
as cited, and W. A. Robson, Justice and Administrative Law; A Study of the British
Congtitution (rev. ed., London, 1947). A highly interesting and significant work on
the subject is W. Bagehot, The English Constitution, first published as a series of
articles in the initial numbers of the Fortnightly Review in 1865-66 and brought out
in book form at London in 1867. Bagehot was a keen-minded journalist who took
pleasure in writing of the constitution as it actually was in his day, rather than
of its theoretical and legalistic aspects only, as lawyers like Blackstone were wont
to do. The most recent edition of The English Constitution (World's Classics series,
London, 1928) contains an illuminating introduction by Lord Balfour. Lord Bryce's
famous discussion of flexible and rigid constitutions will be found in his Studies in
History and Jurisprudence (New York, 1901), Chap. iii.

This definition of federalism is somewhat legalistic and may not seem in every
case to square with the facts. In all federally organized countries, the powers of the



38 ENGLAND

of England is unitary, because all power is concentrated in a single
government, centered at London, which has created (or at all events
recognized and validated) all counties, boroughs, and other local-
government areas now existing; which by express act or by implica-
tion has endowed these aress with whatever powers they possess
and which is free to ater their boundaries, organization, and powers
at any time, or even to extinguish them altogether." The govern-
mental systems of nearly all countries except the United States,
Canada, Australia, Mexico, Brazil, Argentina, the Soviet Union, and
Switzerland are of this same character; and Englishmen generaly
have never been convinced of the superiority of the federal form.?
A main reason why Britain has been able to get aong without two
salient features of the American system—a written constitution and
the practice of judicial review—is that her system is not federal.

2. Limited Separation of Powers. A second feature of the
British system is the restricted use made of the familiar principle
of separation of powers./Influenced by the writings of Locke, Montes-
quieu, and Blackstone, and following not only precedents in their
own colonial charters but dso what they understood to be the Eng-
lish pattern as well, the architects of early American constitutions,
both state and national, grouped the functions of government into

central government tend to grow at the expense of those of state or other regional
governments, by u by legidation, and by judicial congruction, and quite apart
from formal amendment of the conditution. Certainly this is true in the United
Sates Canada, Australia, and Switzerland, as it aso was in the old German Empire.
Neverthdess from the viewpoint of conditutional law any such growth occurring
without formal amendment represmits not accessons of new powers but only
amplifications and proliferations of powes aready posssd. Of coursg central
governments may wax in power aso through conditutional amendments directly
altering the digtribution of authority originally made, and this has been the experi-
ence of Switzerland, although not notably of the United Sates, Canada, or Ausdtralia.
On the nature, advantages, and disadvantages of the federal form of government,
seJ. W. Garner, Political Science and Government, 417-422, and W. F. Willoughby,
The Government of Modern States (rev. ed., New York, 1936), Chap. xii.

iThis gatement is made primarily with reference to England alone. Even Great
Britain and the United Kingdom, however, are not federal, for the reason that the
gpecial postions occupied by Scotland and Northern Irdland res entirdy upon
datutes passed by the parliament at Westminger and legally repealable at its dis
cretion. Various proposals for "devolution,” "home rule all around," etc, look in
the direction of federalism, although if they were to be adopted the result would not
necessarily, or even likely, be a true federal sysem.

2 For a dasic English argument ing federalism, s A. V. Dicey, op. cit.
(9th ed.), Chap, iii, where it is contended that federal government (1) means weak
government, (2) tends to consrvatism, and (3) entails excessve legalism. A more
recent English discusson, K. C. Wheare, Federal Government (London and New
York, 1947), is condderably more favorable to the system, at least for the countries
where it now prevails.
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three major categories—executive, legisative, and judicial—and as-
sgned each to an essentidly separate division or branch of the
governmental establishment. To be sure, executive, legidature, and
courts were not placed in water-tight compartments; for at various
points one branch was given a check upon another, as seen in the
president's veto upon measures passed by Congress and in the Sen-
ae's right to confirm appointments. But the three were made suf-
ficiently coordinate and independent to prevent any one of the num-
ber, it was believed, from gaining anything like a monopoly of power
and thereby jeopardizing the liberties of the people.

When Montesquieu, near the middle of the eighteenth century,
presented in his Spirit of Laws his challenging and influential char-
acterization of English political institutions, he portrayed the system
as one of separated powers, the crown being the executive, Parlia-
ment the legislature, and the courts the judiciary.! He thought it a
good system, essential to the preservation of political liberty, and
hoped to s it adopted in his own despotically governed France;
and his interpretation was long and widely accepted, especidly, as
has been intimated, in America. Even when Montesquieu wrote,
however, there was less separation in England than he believed; and
aready, with the cabinet sysem beginning to develop and executive
and legidative organs coming into a new intimacy, the trend was
definitely in the opposite direction. Today, the principle of separation
finds only limited application, the one point at which it realy pre-
vails being with respect to the judiciary. The Act of Settlement of
1701 assured all judges fixed sdaries and guaranteed them tenure
during good behavior, with removal possible only by the crown on
"address," or request, from the two houses of Parliament; and no-
where is an independent judiciary, as a safeguard againgt abuses of
power, more treasured or better secured.!

Outside of this, however, there is little ,6r no separation. The ef-
fective working executive conssts of the ministers, particularly the
more important ones who st in the cabinet. These ministers, how-
ever, not only are, but must be, members of Parliament; not only
are they members, but they are the leaders, deciding upon the signifi-

! The drocumstance that one branch of Parliament, the House of Lords is the
highest court of appeal in the judicial sysem is not incompatible with the judicial
independence assxted, snce in its judicial and legidative capacities the body
opeégtoesb elvvith quite different personnd and by somewhat different procedures  see
p. ow.
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cant legidation to be undertaken, determining its content and form,
introducing it in the two houses, and piloting it to eventual enact-
ment; for everything, too, they are individually and collectively re-
gponsible to Parliament—of itself, a negation of the separation prin-
ciple. Legally, indeed, the sovereign himself is a part of Parliament,
all laws being enacted ostensibly by the king with the consent of
Lords and Commons. So far as executive and legidature are con-
cerned, what we find in Britain is therefore not separation, but its
opposite, i.e.,, concentration—"concentration of responsibility” (to
ue Ramsay Muir's apt phrase), forming the very essnce of the
cabinet system, knowing no constitutional restraints, and bringing
the chief ministers into a position characterized by the same writer
(with, however, some exaggeration) as that of an "all-powerful 'gov-
ernment,' " leaving Parliament and the courts merely "to regulate
and check its action." In the United States, we have grown accus-
tomed to high concentration of not only executive but aso legidative
leadership and management in the president. Even with a vigorous
chief executive, however—alLincoln, aWilson, aFranklin D. Roose-
velt—and even in emergency Situations created by depression or
war, the combination of powers wielded from the®White House falls
short of that exercised habitually by the British prime minister and
his associates. With a less vigorous persondlity in the presidential
chair, or with the national situation permitting relaxation, separa
tion under the American system (although on the whole tending to
weaken) still operates forcefully to keep the executive and legida
tive branches a opposite €k of Pennsylvania Avenue, and often
working at cross purposes./In Britain, executive and legidature are
dovetailed together in a single working unit; and this is the great
merit, or the basc defect, of the cabinet system, depending on the
point of view.

3. The Supremacy of Parliament. Potent as the "government"
—meaning substantially the cabinet—has come to be, Parliament
(inwhich, of course, normally all cabinet members sit) remains ulti-
mately supreme and legally omnipotent. In the eye of the law, the
Parliament of which this is affirmed is, as indicated below,? not
simply the House of Commons and House of Lords, but rather the

R, Muir, How Britain is Governed (3rd ed., London, 1935), 21. Cf. W. J.
Jennings, The Law and the Congtitution, 8-24; E. C. S. Wade and G. G. Phillips,
Constitutional Law (3rd ed.), 18-27.

2Sxp. 54 below.
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"king in Parliament,” i.e., the king in conjunction with the two legis-
lative branches/Except that the sovereign's assent is essentia to the
validity and enforceability of any measure enacted, the concept,
however, is more historical, and even mystical, than practical; to all
intents and purposes—the king's assent being never withheld—the
sovereignty of which we are speaking resides entirely in the House
of Commons and House of Lords—indeed, in a sense, in the former
singly, since, as we shall seg it is constitutionally possible for legisla-
tion to be enacted by the popular branch independently (with, of
course, the necessary formal royal assent).! As thus envisaged, par-
liamentary sovereignty means two things chiefly: (1) Parliament has
legal power to enact, amend, or repeal any statute whatsoever (even
abill of attainder or an ex post facto law), to amend or rescind any
rule of common law, to override any decisions of the courts, and to
make any established constitutional convention illegal; and (2) no
other authority or agency has power to override or st asde anything
that Parliament does. To be sure, efforts have been made to show
that Parliament legidates under positive, and even legal, limitations
—that, for example, it cannot make a law repugnant to the dictates
of morality, and that one parliament cannot undo the acts of an
earlier one when such acts have been invested with a contractual
or other permanent aspect/But while, as a matter of practical fact,
it would be impossible to procure passage of an act palpably violat-
ing accepted principles of morality, it is impossible to discover any
legal impediment to such action; and as for legisation intended to
bind succeeding parliaments, instances of such can be found, eg.,
an act of 1800 joining Great Britain and Ireland "forever" in a
United Kingdom, but with no such restriction ever finaly enforce-
able, since otherwise the supremacy of succeeding parliaments would
be impaired. The truth is that while Parliament operates under plenty
of practical restraints—moral inhibitions, public opinion, interna-
tional law, and international agreements—it nevertheless is legaly
unfettered, with any and all of its actions immune from annulment
except by its own action.?

! Parliament may, of course, and does, delegate legislative power to other agendies;
but what it ddlegates it can dways recall.

Trandating a convention into law, the Statute of Westminster of 1931 (see p.
390 below) dtipulates that no act of Parliament shall be deemed to extend to a
dominion as part of the law thereof unless the act expresdy affirms that the dominion
hes requested and assented to it. But even the Statute of Westminster might be
amended or repealed; and in any event the provision cited limits only the power of
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From this arises a situation different indeed from that with which
we are familiar in the United States. Here we have no such sovereign
legidative bodies—none which do not operate under numerous and
exacting constitutional restraints. With us, any measure enacted by
any legidature, Congress included, can be challenged on the score
of being ultra vires, i.e., passed by an exercise of power not actually
possessad. Any measure can be attacked as "unconstitutional,” and
if s0 viewed by the courts when a test is made, will be left unenforce-
able and in effect null. To be sure, in Britain one sometimes hears
measures or proposals criticized as being "unconstitutional." What
is meant, however, is only that they are considered to be out of keep-
ing with previously accepted fundamental law, or even merely with
the customary English way of doing things. It is not meant to imply
that, if adopted, they would not become perfectly valid law; for the
word of Parliament, i.e., the latest word, islaw and is accepted as such
by the courts, however far out of line with law previously existing.
In Eire, judicial review is expressy provided for in the written con-
stitution; and in Canada, Australia, and South Africa, it has devel-
oped (also under written constitutions) on a bass of practice, sub-
stantially asin the United States. In Britain itself, however, the prin-
ciple that whatever Parliament enacts is law until Parliament itself
decrees otherwise leaves no room for judicial discretion other than
such as may, and often must, be involved in deciding, when enforc-
ing laws, what Parliament intended them to mean| Punctuated at
every turn by Supreme Court decisons on the constitutionality of
acts of Congress and of the date legidatures, the constitutional his-
tory of the United States presents a very different pattern from that
of the mother land.

4. Civil Liberties. The foregoing comment on the legally unre-
stricted powers of Parliament might lead one to wonder what protec-
tion the citizen enjoys againg infringement of his personal rights and
liberties. What is to prevent Parliament from passing messures cur-
tailing liberties, or from permitting other agencies of the government

Parliament to make an act apply in the dominions, not the power to enact it for
Britain itsdf. The parliamentary sovereignty of which we are spesking applies, of
course, only to Britain, not to the Empire.

On the sope and sgnlflcanoe of parliamentary supremacy, s¢ E. C. S. Wade
and G. G. Phillips, Constitutional Law (3rd ed.), 35-44.

i There is judicial review of "subordinate’ legidation, eg., regulations laid down
by adminigtrative authorities (sse p. 126 below); but this does not touch the matter
of conditutionality of datutes
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to disregard them?/Royal tyranny is a thing of the past. Fascist and
Nazi tyranny, where once prevailing, hes been stamped out. But
what about the tyranny that might be practiced, or condoned, even in
democratic Britain, by an omnipotent legidature? For that matter,
on what bass does the Englishman enjoy any rights and liberties
a al?

Bills of Rights in Other Countries. In all democratic lands,
government is only an agency created or assented to by the people,
who, in one way or another, have reserved to themsdlves rights and
liberties with which the public authorities may not interfere, or, at
most, may interfere only temporarily, and in times of emergency.
The means employed for safeguarding liberties vary considerably
from country to country . The commonest has been that of enumerat-
ing them in the written constitution—either as a forma "bill of
rights" or in scattered provisions amounting to the same thing—
thereby placing sguarely .upon the government an obligation to
uphold and observe them. Bills of rights of this character are found
in the constitutions of all of the American dtates, and although none
was originally included in the national constitution, the defect, as it
was widely considered, was promptly remedied by adoption in 1791
of the first ten amendments. A "Declaration of the Rights of Man
and of the Citizen," promulgated in 1789, was prefixed to the earliest
written constitution of France (1791), and although finding no place
in the constitutional laws of 1875, was widely regarded as neverthe-
less carrying over into the Third Republic's fundamental law.
Furthermore, while a lengthy Declaration of similar purport—in 39
articles—failed of adoption in the spring of 1946, when the country's
voters rejected the first of two proposed constitutions for the Fourth
Republic, a second draft duly ratified in the autumn of the same
year and now in operation contains in a one-page preamble a genera
reaffirmation of the Declaration of 1789, with various additions.*

How Guaranteed in Britain JIn Britain, too, there is no lack of
constitutional guarantees of the kind, even though they are not
assembled in any single document. Some, eg., the privilege of the
writ of habess corpus, the right to bear arms, the right of petition,
and immunity from excessve bail and from cruel and unusual punish-

i Se pp. 521-523 bdow. The congitution of the new Italian Republic, taking
e‘fené] at the beginning of 1948, enumerates the peoplés civil liberties in the tradi-
tional manner.
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ments, are expresdy provided for in grest statutes—like the Habeas
Corpus Act of 1679 and the Bill of Rights of 10 years later—which
from time to time have taken their places in the growing body of
written constitutional law. Others, as freedom of speech and as
sembly and freedom of religion, rest no less solidly upon princi-
ples of common lawv—most fundamentally, upon the principle that
one may sy or do what one plessss s0 long as there is no in-
fringement of law or of the similar rights of others. Under this con-
cept, it is not necessary that, in order to exist, a given right or liberty
be expresdy guaranteed in a statute or other formal act; by common
law, it exigts if, and in so far as it is not positively forbidden and does
not conflict with the rights of others—for example, freedom of speech
in S0 far as saying what one likes does not involve transgression of
the laws relating to sedition, libel, blasphemy, and perjury, or inter-
fere with anyone dse having the same privilege. Back of all this, too,
gtands that most precious of all English constitutional principles, the
"rulcof law," never indeed enacted as a statute, but implicit in along
line of parliamentary meesures and judicial decisons, and in any
event securely grounded aso in common law. As defined by an Eng-
lish jurist, the rule of law means "the supremacy or dominance of
law, as distinguished from mere arbitrariness, or from some aterna
tive mode, which is not law, of determining or disposing of the rights
of individuals." * In other words, under the rule of law, obligations
may not be imposed by the state, nor property interfered with, nor
personal liberty curtailed, except in accordance with accepted prin-
ciples of law and through the action of legally competent authorities.?
Finally, of course, there is the guarantee, or sanction—ultimately the
most important of all—arising from the deeply-rooted attachment of
the people to their rights, the resulting force of public opinion, the
watchfulness of the press, and the power of the electorate in a democ-
racy to discipline, and if need be to oust, any legislature or adminis-
tration interfering, or permitting anyone to interfere, with civil rights
in @ manner stirring public disapproval]

Limitations] To be sure, Parliament can, if it chooses, limit, sus
pend, or entirely annul any given right; if it so chooses, it can, in
a given situation, s¢t aside the rule of law itself. Under the dtress of

YLord Hewart of Bury, The New Despotism (London, 1929), 19.
2 For an interegting interpretation of the rule of law and what it means e W. S.
Holdsworth, Some Lessons from Our Legal History (New York, 1928), Chap. iii.
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war-time conditions in 1914-18, it imposed (or permitted other
authorities to impose) numerous drastic restrictions upon commonly
recognized rights, notably in the famous Defense of the Realm Acts
of 1914-15 With a view to restraining persons suspected of seeking
to saduce soldiers and sallors from their duty or alegiance, it in
1934 passed an Incitement to Disaffection Act which, athough
softened considerably before final adoption, imposed more stringent
restrictions upon speech and writing than some people thought
justifiable. In 1936, it was prompted by disturbances incident to
fascist demonstrations to provide, in a Public Order Act, for stringent
restrictions upon public meetings and processions. In an Emergency
Powers (Defense) Act of 1939 and supplementary measures, it
authorized sundry drastic restraints which continued operative
throughout World War 11. Tradition and public opinion, however,
stand wholly opposed to any infringement not manifestly required
by national emergency or danger, and certainly to prolonging such
infringement beyond the duration of the conditions originally prompt-
ing it. Furthermore, it is to be observed (1) that in many countries
where rights are supposed to be given specia sanctity by being
enumerated in a written fundamental law, limitations and exceptions
are nevertheless authorized, and (2) that even when no such authori-
zation can be found, guarantees of rights are in no case construed as
absolute, but adways as subject to curtailment when the national
well-being requires.

Yet Effective Protection, The upshot is that, athough at first
glance civil liberties seem to enjoy no such sheltered position in
Britain as in the United States and some other countries, they are,
both in law and in practice, as secure as anywhere d<e in the world.
After all, it is not paper declarations that supply the most effective
guarantees of liberty, but rather the sanctions of tradition, principle,
and public opinion. Freedom of speech is as truly a part of the
British way of life as is the responsibility of ministers. Neither rests
upon written law; neither would be observed more consistently if it
did so

! Full discussion of English civil liberties will be found in A. V. Dicey, The Law
of the Condtitution (9th ed.), Chaps, iv-viii (but see dso the criticisms of Dicey's
views presented by E. C. S. Wade in his introduction to the book); E. Jenks, The
Book of English Law (London, 1928), Chaps, x-xii; W. |. Jennings, The Law and
the Congtitution, Chap, viii; and E. C. S Wade and G. G. Phillips, Constitutional

Law (3rd ed., London, 1946), Pt. viii. Cf. H. J. Laski, "Civil Liberties in Great
Britain in War Time," Bill of Rights Review, Summer, 1942.



CHAPTERI I |

THE CROWN—KINGSHIP AND
WHY IT SURVIVES

Close to the center of the picture of English government now to
be unfolded stands the Mother of Parliaments; and if in Britain the
legidlature and the executive were st over against each other as in
the United States, we should fix our attention first upon the legidative
branch, since, after all, laws are made before they ae enforced.
Under a cabinet system, however, the relations between legidature
and executive sugges, and almost require, a different approach; the
two are 0 interlocked, and the legidature is so dominated by the
executive (at least in the English situation), that an understanding
of how lawmaking proceeds is possible only after the executive, as
the driving force in legislation, has become thoroughly familiar.
Accordingly, we start with the sovereign, the privy council, the minis-
ters, the cabinet, and (while occupied with this genera sector) the
permanent civil service.

KING AND "CROWN"

Hardly has the first step been taken before we come upon a striking
illustration of the English constitution's penchant for disguises,
namely, the contrast between theory and reality in the position oc-
cupied by the king—in other words, the distinction between king and
"crown" which Gladstone once pronounced the most vital fact in
English constitutional practice. Various writers in times past have
intrigued their readers with startling enumerations of things which
the British sovereign still potentially may do. In the first book in
which the characteristic festures of cabinet government were ever
clearly explained, the journalist Walter Bagehot, some 85 years ago,

[46]
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wrote that Queen Victoria could disband the army, dismiss the navy,
make a peace by the cesson of Cornwall, begin a war for the con-
quest of Brittany, make every subject a peer, pardon all offenders,
and do other things too devastating to contemplate.’ A decade |ater,
Gladstone himself spoke of the sovereign as receiving and holding all
revenues, appointing and dismissing ministers, making treaties, wag-
ing war, concluding pesce, pardoning criminals, summoning and
dissolving parliaments, "for the most part without any specified re-
straint of law,” and under "an absolute immunity from conse-
quences." % Legally, these different observations were correct enough;
and one would not have to go back many centuries to reach a time
when they would have been actually and literally true. But of course
neither the journalist nor the statesman meant for a moment to sug-
gest that the Queen (or any British sovereign likely to come after
her) would dream of personally doing any of the things mentioned.
They intended only to call attention to a basic historic and lega
principle of the constitution which, indeed, as a principle, then had—
and still has—validity, even though in practice completely obscured
by different principles according to which the work of government is
actualy carried on. Had they been speaking less legally and more
realistically, the writers quoted would have said that the acts enumer-
ated could be performed, not by the sovereign, but by the crown.

Nature of the Crown. What is the crown? That indeed is a diffi-
cult question. Perhaps it can best be met, in somewha roundabout
fashion, by recalling what has happened to English kingship in the
course of the centuries. There was a time when each king was an
elected and purely personal ruler. When a king died, there was an
"interregnum”—a break (even though but momentary) in the con-
tinuity of government. Gradually, however, kingship, becoming
hereditary, took on the aspect of an institution, an office, a function,
which went on uninterruptedly regardless of the coming and going of
individual monarchs. "Henry, Edward, or George may die," said
Blackstone, "but the king survives them all." The king as a person
was one thing; the king as an institution, carrying forward all the
accumulated powers and traditions, was quite another. As yet, the
king, for the most part, wielded these powers and carried on these

! The English Constitution (2nd ed., London, 1872), Introd., xxxiii. "Oh, the
wicked man to write such a story," the Queen is said to have exclaimed when the
passage was brought to her attention; “surely my people do not beieve him.**

2 Gleanings of Past Years (New York, 1889), I, 227.
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traditions personally But the institutionalizing of the royal function
had opened a possibility of saying to the king, in the ripeness of time,
that while he might go on wearing the crown and enjoying the
prestige, the actual powers and duties were going to be transferred
elsewhere; and that is precisely what the leaders of victorious parlia-
mentary forces in the seventeenth and eighteenth centuries said to
him. The king as a person did not lose all contact with the govern-
ment; he still has a significant, even though modest, role in public
affairs. But appointment of officials, direction of administration,
leadership in lawmaking, initiative in policy-framing—all passed into
other hands, i.e., partly the hands of Parliament, but mainly those
of the ministers, particularly those belonging at any given time to the
cabinet.fTo this day, the activities mentioned are carried on in the
king's name; in legal theory, indeed, the king is still the source of
all authority. But the king that functions with respect to them is not
the persona king, but rather the institutional king; and the institu-
tional king is only a sort of fiction standing back of the actual
supreme executive authority embodied in a subtle association of
sovereign, ministers, and Parliament.\This somewhat intangible syn-
thesis of authority is what we call the crown Thus understood, the
crown may indeed be, as Mr. Sidney Low has described it, "a con-
venient working hypothesis';' nevertheless, it is at the same time an
actual, essentid feature of the country's governmental system—the
keystone, indeed, of the constitutional structure. The most concrete
visible embodiment of it is the ministry (including the cabinet) or,
perhaps more accurately, the ministry in conjunction with the perma-
nent civil service. The Englishman commonly refers to it simply as
"the government." 2

Thinking, then, of the crown as essentialy the supreme executive
authority in the state (in somewhat the same broad sense in which
the president is the chief executive in the United States), and bearing
in mind that even yet the king as a person is not entirely separated
from it in actual practice, as he certainly is not in lega theory, we
may first look at the origins, scope, and nature of crown powers and
functions, and then consider the position which the sovereign himself
occupies and the reasons why kingship survives at all in one of the
world's most advanced political democracies.

! The Governance of England (new ed., London, 1916), 255.
2This term first received statutory recognmon in the Statute of Westmingter (1931).
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POWERS OF THE CROWN—GENERAL ASPECTS

Sources. As they stand today, the powers of the crown are derived
from two great sources, i.e., prerogative and statute. The nature of
dtatute is obvious enough. Any act of Parliament that assgns new
duties to the executive authorities, provides for the appointment of
new national officials, or in other ways extends the functions of the
national government, adds by so much to the powers lodged in the
crown; and it goes without saying that such increases are numerous
and important. But what is prerogative? As conveniently defined by
Dicey, it is "the residue of discretionary or arbitrary authority which
at any time is legaly left in the hands of the crown  Originally,
before the days of parliamentary supremacy—when, indeed, there
was no Parliament at all—all powers rested upon this basis; all were
concelved of as "prerogatives' inhering in the person of the king.
Later, Parliament began stripping away powers, even while some-
times aso bestowing new ones; in addition, old powers fell into disuse
and became obsolete. Such powers, however, as survived on the
earlier bass, together with such newer ones as were picked up by
usage as distinguished from statute, continued to form the preroge-
tive; and to this day these powers constitute a very large and impor-
tant part of the sum total possessa—in the main, "those [powers]
which are essential for the maintenance of government, for preserva-
tion of the realm againgt internal tumults, for the conduct of relations
with other states" * Prerogative, therefore, denotes powers possessed
without having been granted or conferred—powers acquired by
prescription, confirmed by usage (perhaps dso by judicial decision),
and accepted or tolerated even after Parliament gained authority to
abolish or dter them a pleasure Leading examples include the
power to summon, prorogue, and dissolve Parliament, to creste peers,
to appoint ministers and judges, to declare war and make peece, to
maintain a navy (the army and air force are legalized by annual acts
of Parliament), to pardon offenders, to create corporations by royal
charter, to grant franchises, and to requisition ships in time of na-
tional emergency. In point of fact, many crown powers as existing
today rest upon neither prerogative nor statute exclusively, being

! Law of the Constitution (9th ed.), 424.
2 For |ucid comment on the relations of prerogative and statute, s A. B. Keith,
The King and the Imperial Crown (London, 1936), 54 ff.
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instead derived originally from prerogative but later defined or re-
stricted by statute. And, after all, the question of whether a given
power is derived from prerogative or from statute is from one point
of view of little practical importance; all are potentially subject to
parliamentary restriction or abrogation; all are exercised under par-
liamentary sufferance, and indeed under ultimate responsibility to
Parliament, even though they may be, and commonly are, employed
without any consultation with Parliament in advance, the ministers
merely being subject to criticism afterwards for the advice which they
are presumed to have given when a prerogative power was exercised.

Contractions and Expansions. From what has been said, it fol-
lows that the powers of the crown are continually undergoing change
—now being diminished at certain points and again being carried
to new heights at others. Curtailment has come in three principal
ways. The first is great contractual agreements between king and
nation (or some part of the nation speaking for it), well illustrated
by Magna Carta. The second is prohibitory legislation, of such nature
as the dlauses of the Bill of Rights forbidding, suspending, or dispens-
ing with laws. The third is smple disuse, illustrated by the lapse,
since the Tudor period, of the power of the crown to add to the
membership of the House of Commons by arbitrary enfranchise-
ment of boroughs, and again by the disappearance, since a somewhat
earlier period, of the power to creste peerages for life except by
express authorization of Parliament On the other hand, the crown's
powers have been progressively augmented, both by custom (which
may be regarded as contributing new elements to the prerogative)
and by legislation—in later centuries chiefly, of course, the latter.
When, for example, Parliament adds an air service to the army, estab-
lishes a sysem of old-age pensions, authorizes a new tax, or passes
a new immigration act, it imposes upon the crown fresh duties of
direction and control, and thereby appreciably enlarges the volume
of its power The powers of the crown at any given moment com-
prise, therefore, the sum-total of authority resulting from this pull
and haul of forces—of processes building up and others tearing
down.

The Situation Summarized. The genera upshot is (1) that
crown authority, instead of being only executive, as is sometimes
imagined, permegates all fields and functions of government, and (2)
that, far from being less ample than in generations past, it is more
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%0, and still growing. One of the seeming paradoxes of the British
constitution—although logical enough once the true situation is un-
derstood—is that the powers of the crown have expanded as democ-
racy has grown. "We must not confound the truth,"” says Frederic
W. Maitland, "that the king's persona will has come to count for
less and less with the falsehood . . . that his legal powers have been
diminished. On the contrary, of late years they have enormoudly in-
creased."!

In his classc work, The Law and Custom of the Constitution, Sir
William Anson findsit possible to dispose of Parliament in 425 pages
but requires nearly 750 pages for his discussion of the crown; and in
his extended exposition he is found treating of (among other things)
the ministry and cabinet, the executive departments, the civil service,
the legidative powers of the crown, the crown and civil liberty, the
government of the colonies and other dependencies, the conduct of
foreign relations, national finance, national defense, the crown and
the established churches, and the crown and the courts. How vast
a place the crown occupies in the governmental sysem as a whole
IS suggested, at least faintly, by this enumeration.

THE CROWN AS EXECUTIVE

To begin with, the crown is the executive. As such, it sees to the
enforcement of all national laws; appoints and commissions (with no
confirmation or other action by Parliament) substantially all higher
executive and administrative officers, all judges, and the officers of
the army, navy, and air force; directs the work of administration;
removes officers (except judges) and discharges employees; conducts
the country's foreign relations, and dso its dedings with the colonies
and dominions; holds supreme command over the armed establish-
ments; and wields the power of pardon and reprieve, subject only to
the restriction that no pardon may be granted in cases in which a
penalty has been imposed for a civil wrong or by impeachment.

1. Direction of Administration. Two or three of these executive
functions call for a word of comment.? First, the matter of directing
administration. Precisely as the president of the United States directs
national administration in all of its widely ramifying branches, so the
composite authority in Britain known as the crown supervises and

! Orlgm and Growth of the English Constitution, Pt. i, p. .
2 Others are dedlt with esewhere, e, in Chap, vi below.
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ols the enforcement of national laws, the collection of national

revenues, the expenditure of national funds, and the many other
things that have to be done in carrying on the work of the national
goverment throughout the realm. In the United States, Congress
concorns itself with administrative matters—creating machinery, lay-
flrttjBown regulations, conducting Investigations—to such a degree
that the president and his chief subordinates, the heads of depart-
ments, often find themsdves serioudly restricted and handicapped

in Britain , the cabinet and the individual ministers who supervise,ad-
pliptration are alowed a relatively free hand. In the latter country,
furthermore, the chief officers of the crown have a very important
function with which, on account of our federal system of government,
the president and heads of departments at Washington have compara-
ttyftjy little to do.* This is the supervision—and at many points con-
:trol —of the work of local government and administration as carried
on by the authorities of counties, boroughs, urban and rural districts,
and other areas. In the last half-century or so, this interrelationship
of national and local administration has developed on atruly remark-
able scale; and the end is not in sight.? The only full anaogy in the
Linked States is supplied by the control over local jurisdictions exer-
ted by the governments of the dates.

2. Conduct of Foreign Relations. The crown aso manages the
country's foreign relations. All ambassadors, ministers, and consuls
accredited to foreign dates are appointed in its name, and the diplo-
matic and consular representatives of such dates are received in the
sameway. All instructions to official representatives abroad go out
us from the crown; all delegates to international congresses and
ronferences, and all representatives in the United Nations and its
mxiliary establishments, are accredited similarly; all foreign negotia-
jons are carried on in the crown's name. War is declared and pesce
nade as if by the king alone. Of course it is futile to declare war
mless there is assurance that Parliament will supply the funds requi-
re for prosecuting it; and either house, or both, may express disap-
oroval of the government's policy or in other ways make its position
intenable. But Parliament itself has no direct means of bringing
about a war or of bringing a war to an end When on the fateful

iMore now, however, than in times before "New Ded** measures for national
ecovery after 1933 and wartime devdopments after 1941 linked up national and
ocal adminigration on novel and dgnificant lines.

2Se pp. 372375 below.
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fourth of August, 1914, Great Britain cast her lot with France and
Belgium in their war with Germany, it was the ministers, acting in the
name of the crown, who made the decision. Parliament happened to
be in sesgon at the time, and the Foreign Secretary explained the
diplomatic situation in two extended speeches in the House of Com-
mons, and received impressive evidences of support. But had the
ministers chosen to send no ultimatum to Berlin, and to hold to a
policy of neutrality, the country would not (at that time, at all
events) have become a party to the war. Again, twenty-five years
later, it was the ministers who, in consultation with the sovereign,
led the country into World War | | ; and, as aways, the declaration
took the form of a royal proclamation authorized by order-in-
council !

Treaty-Making. From what has been said, it follows that the
treaty-making power belongs to the crown; no other authority can
negotiate, sign, or ratify any public international agreement. It is true
that by their terms tresties sometimes make ratification conditional
upon approval by Parliament; dso that in these days such approva
is regarded as essentid in the case of any treaty changing the law
of the land (e.g., by reducing customs duties), altering substantive
rights of British subjects, ceding territory, or pledging payments of
money out of the national treasury. Moreover, any treaty of high
moral import, such as the Locarno treaty of 1925, is amost certain
to be laid before the two houses. People who assumed, however,
that submission of the treaty of Versailles in 1919 would usher in a
new era in which no treaties would be made without parliamentary
asent have found that they were mistaken. Tredties are still, from
time to time, negotiated and ratified by action of the crown aone.
In deference to the principle of democratic control over foreign
relations, Labor leaders have long urged that all international agree-
ments be submitted for parliamentary approval; yet not even the
MacDonald governments of 1924 and 1929-31 or the Attlee govern-
ment installed in 1945 found such a policy feasible?

1 F. R. Flournoy, Parliament and War; The Relation of the British Parliament to
the Administration of Foreign Policy in Connection with the Initiation of War
(London, 1927), Chaps i, xii; E. P. Chasg, "Parliamentary Control of Foreign Policy
in Great Britain," Amer. Polit. Sci. Rev., Nov., 1931.

2 R. B. Sewart, "Treaty-Making Procedure in the United Kingdom** Amer. Polit.
Sci. Rev., Aug.,, 1938, A. D. McNair, The Law of Treaties; British Practice and
Opinion (New York, 1938).
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3. Management of Colonial and Imperial Affairs. Another
major field of executive control is the colonies. The self-governing
dominions—Canada, Australia, New Zealand, and the rest—are sub-
ject to but little restraint from either crown or Parliament; yet even
here the governor-general is a crown appointee and, under arrange-
ments adopted in 1926, is regarded as the immediate representative
of the sovereign.All crown colonies (such as Jamaica and Hong-
kong), and all other subordinate areas, are administered by officids
appointed by the crown.

THE CROWN AND LEGISLATION

But the crown is not only the custodian of executive power; it also
snares in the work of legislation. Technically, indeed, the lawmaking
function is vested in the "king in Parliament," which means histori-
cally the king acting in conjunction with the two houses, and to this
day every" statute declares itself to have been enacted "by the King's
Most Excellent Majesty, by and with the advice and consent of the
Lords Spiritual and Temporal, and Commons, in this present parlia-
ment assembled, and by the authority of the same" *—even though
as arule the sovereign personally has had little or nothing to do with
the matter. In lawmaking, as in other things, king has yielded to
crown.

1. Relation to Parliament. The role of the latter is, however,
indispensable. In the first place, the crown aone can summon Par-
liament, prorogue it, dissolve it, and st in motion the processes by
which a new House of Commons is elected. In a very real sensg, the
houses transact business only during the pleasure of the crown.
Furthermore, ministers of the crown guide and control practically
all that Parliament does. They prepare the king's speech, which sats
forth their own program—not his—at the opening of a session; they
decide what bills shall be introduced, and when; they lead in explain-
ing and defending these bills, and pilot them on their way to enact-
ment. .In a word, responsibility for Whaever is done or not done
at Westminster can aways be laid primarily at their door. It is true
that the ministers are aso members of Parliament. But the circum-
dtance that gives them their power—aside, at all events, from their
position as party leaders—is the fact that they are ministers of the

! Except that in a messure enacted under the terms of the Parliament Act of
1911 mention of the Lords is omitted. See p. 221 below.
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crown. |Still further, no bill passed by Parliament gains the status of
law, or is in any wise effective, unless and until it hes received the
royal assent.) To be sure, such assent has not been withheld from any
public measure in more than two hundred forty years,* and the pro-
cedure by which it is signified, for bills singly or in batches, is in
these days nothing more than a picturesque formality.? Assent is,
however, an absolute prerequisite; and it still might be refused were
it not that, under a cabinet sysem of government, a ministry finding
itself unable to advise fina approval of a bill duly passed by Parlia-
ment would either step asde in favor of one prepared to take a dif-
ferent attitude or ask for a dissolution and apped to the electorate.

2. Orders-in-Council. In one other important way the crown
touches the field of legislation. Except in the non-self-governing
colonies, it no longer makes laws, in the strict sense, by inherent
power. Orders-in-council, however, are issued in large numbers by
the king-in-council, i.e., the king and privy council—in effect (though
not in form or theory) the cabinet; and such orders have equal force
with statutory law. Often exercised in pursuance of authority con-
ferred by Parliament, this power of "subordinate legislation” is of
steadily increasing importance.®

OTHER CROWN POWERS AND FUNCTIONS

. The Crown and Justice. There was atime when not only was the
"king's law" enforced in the "king's courts,” but the sovereign him-
sdf did not hestate to intervene and upset the judgments of his own
tribunals. Nowadays a different order of things prevails. Parliament
has created (or at all events recognized and validated) all of the
existing courts, fixed their organization, provided the methods by
which their rules of procedure shall be made, and regulated judicial
tenure and salaries. Judges can be removed only on request of both
houses of Parliament, and while on the bench they may not be inter-
fered with or controlled in any way. Despite all this, however, the
crown remains the historic "fountain of justice"; technicaly, the
courts are still the king's courts—which, viewed historically, is one
of the reasons why no action at law can be brought againg the
monarch; and if justice in these days flows less literally from crown

! The lagt ingtance was Queen Anne's veto of
2 S p. 274 below.
% The aubject is dealt with more fully on pp.
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agencies and procedures, it still is true that the courts are, in fact as
well as in theory, not entirely outside the crown's wide-sweeping
orbit. All judges—and even justices of the peace in the counties and
boroughs—are sdected and appointed by crown authorities; general
judicial supervision is exercised by the Lord Chancellor, one of the
crown's most assduous servants, all criminal prosecutions are in
the king's name; and all appeds coming from the courts of the
dominions and colonies are decided by the, crown, on advice of the
Judicial Committee of the Privy Council.*

The Crown and the Established Churches. Finally may be men-
tioned the connections between the crown and the established
churches of England and Scotland.? Churches other than the Anglican
in England and the Presbyterian in Scotland are without state con-
nections, and free to regulate their creeds and rituals as they like.
But the two bodies mentioned are built (in different ways) into the
fabric of the gtate, and both crown and Parliament have large powers
of control over them.'fln the case of the Anglican Church (whose
lega head is the sovereign), the archbishops and bishops are ap-
pointed by the crown, which means in effect by the prime minister;
for athough it is true that when a vacancy arises a conge d'elire, or
writ of election, is sent to the canons of the cathedral concerned, it is
adways accompanied by a "letter missive" designating the person to
be chosen. Deans, too, ae regularly, and canons frequently, ap-
pointed by the crown, athough sometimes by the bishop The "con-
vocations' of Canterbury and York—bicameral legidative bodies
composed of clergy of various grades—meet only by license of the
crown, and their acts require assent of the crown just as do acts of
Parliament.” Crown functions in relation to the established Presby-
terian Church in Scotland are less important, yet not devoid of signifi-
cance®

How Crown Powers Are Exercised. Such, in outline (and with
many omissions), are the powers of the crown today. How are they
actualy exercised? The answer is, in a variety of ways—some by
the cabinet, some by the Privy Council and its committees, some by

! S p. 396 below.

2 The Anglican Church was disestablished in Ireland in 1869 and in Wales in 1920.
There are now no edtablished churches in those countries.

® Two works devoted especialy to the crown are R. Erskine of Marr, The Crown
of England (London, 1937), and A. B. Keith, The Privileges and Rights of the
Crown (London, 1936)
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this or that board or other group of ministers, or even by a single
minister—in amost every way, in fact, except that in which under
historical and legal theory they should be exercised, i.e., by the king
himself. Two chapters will presently be devoted to some of the ma-
chinery through which the crown nowadays functions. The sovereign
personally, however, is still far from negligible; and before passing
on to other agencies, some further comment may be devoted to him.

THE SOVEREI GN__LEGAL STATUS

Title and Descent. The events of 1688-89 fully andfinally vindi-
cated the right of Parliament, acting for the nation, to fix the condi-
tions on which the throne should be held and to determine the rules
governing successon to it. For virtually two centuries and a hdlf,
aso, monarchs have been supplied by the present reigning family
under terms of an Act of Settlement, dating from 1701.' In default
of heirs of the then reigning king, William, and of his expected suc-
cesor, Anne—so the datute provided—the crown and all preroga
tives appertaining thereto should "be, remain, and continue to the
most excellent Princess Sophia, and the heirs of her body, being
Protestants.” Sophia, a granddaughter of James I, was the widow of
the ruler of one of the smaller German dates, the electorate of Han-
over. There were other heirs whose claims, in the natural order of
succession, might have been considered superior to hers. But the Bill
of Rights debarred Catholics, and, this being taken into account, $e
stood first. Sophia narrowly missed becoming queen, because Anne
outlived her by a year. But her son mounted the throne, in 1714, as
George |; and the dynasty thus installed has reigned continuously
snce, the present monarch, George V I, being tenth in the line. For
a century and a quarter, the sovereign of Great Britain was dso
ruler of Hanover. At the accesson of Queen Victoria in 1837, how-
ever, this arrangement ended, because the law of Hanover forbade
a woman to ascend the throne of that country. The term "Hanover-
ian," long clinging to the dynasty, came, therefore, to have only his-
torical significance; and in 1917 anti-Teutonic feeling led to adoption
of the unimpeachably English name, House of Windsor.? Prior to

Text in R. K. Gooch, Source Book on the Government of England, 126-130.

2'A good deal of interesting hisory is connected with the soverdgn's "syle and
titles" The formal title toda%/ is (in English trandation of the offida Latin);
"George VI by the Grace of God of Great Britain, Ireland, and the British
Dominions beyond the Ses King, Defender of the Faith." In pursuance of the India
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1931, there was no question that Parliament could, if it chose, repeal
the Act of Settlement's provisions and place a different family on the
throne, or, for that matter, abolish kingship atogether. In the year
mentioned, however, the Statute of Westminster significantly changed
this situation, not only by declaring the crown "the symbol of the free
association of members of the British Commonwealth of Nations"
and adding that it would comport with the nature of this association
if any change in the law relating to the successon should thenceforth
require the assent of the parliaments of the dominions as well as of
the parliament at Westminster, but dso by specifying that no law
of the United Kingdom should be deemed to extend to a dominion as
part of the law of that dominion unless declared to have been enacted
at the request and with the consent of the dominion concerned. The
first affirmation appeared only in the preamble to the Statute, and
therefore is hardly to be construed as having the full force of law.
But the second specification appeared in the body of the act and
clearly means that no legislation at London touching tenure of or suc-
cesson to the throne is binding upon a dominion unless expressy
accepted by the dominion itself; and in pursuance of this principle,
the Abdication Act of 1936 (on the occason of Edward VIII's
renunciation of the throne for himself and his heirs) was, by one
procedure or another, formally assented to in all of the dominions.

Within the reigning family, the throne descends according to the
same principles of primogeniture and preference for maes over
femdes that formerly governed in the inheritance of land and other
property.! When a sovereign dies, abdicates, or is deposed, the
eldest son—who by birth is Duke of Cornwall and by letters patent
is created Prince of Wales and Earl of Chester—inherits; if he is not
living, his edest surviving son succeeds, or, in lieu of ason, the eldest
surviving daughter. If no heir is available in this branch of the fam-
ily, the late sovereign's second son (or a son or daughter thereof)
inherits, and so on, elder sons being dways preferred to younger, and
male heirs to female? Should there be no one within the specified

Independence Act of 1947, the additional phrase "Emperor of India" was formally
renounced on June 23, 1948.

! Certain changes in the law of property, made in 1926, do not affect kingship or
other hereditary titles.

2The bachdor king, Edward Vi1, abdicating late in 1936, was succeeded by his
next odes brother, the Duke of York, as George V1. The latter having no sons
his eder daughter, Princess Elizabeth, became herr apparent. Snce Edward VIII's
accesson to the throne, early in 1936, there has of course been no Prince of Wales.
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degrees of relationship to succeed, Parliament (presumably acting
concurrently with the parliaments of the severd dominions) would
install a new dynasty; and in case of the accesson of a minor (under
18 years of age) or incapacitation of a reigning sovereign, a regency
would be st up in conformity with the terms of comprehensive
Regency Acts passed in 1937 and 1943, the regent being aways
the next eligible person in line of successon and at least twenty-one
years of age. When the throne is vacated by death or abdication,
there is no interregnum; on the contrary, the royal dignity vests
immediately in the designated heir, and his formal coronation later on
adds in no way to his regd rights and powers, even though taking
the coronation oath is a necessary constitutional proceeding.

Religious Tests. No Catholic may inherit, nor anyone marrying
a Catholic. This is by virtue of the Bill of Rights;, and the Act of
Settlement goes on to prescribe that the sovereign shall in all cases
"join in communion with the Church of England as by law estab-
lished." If after his accesson he should profess the Catholic faith, or
marry a Catholic, his subjects would be absolved from their alle-
giance, and the next in line who was a Protestant would become king.
For a long time the sovereign was required at his coronation to take
an oath directly abjuring the tenets of Catholicism, and in language
(dating from a period when ecclesasticad animosities were still
fervid) offensve not only to Catholics but to temperate-minded
people of all faiths. An act of Parliament passed in 1910 in antici-
pation of the coronation of George V softened the phraseology; and
in the form in which the oath was taken by George VI in 1937 the
sovereign was required merely to pledge himself (1) to maintain in
the United Kingdom "the Protestant Reformed Religion established
by law"; (2) to "maintain and preserve inviolably the settlement of
the Church of England, and the doctrine, worship, discipline, and
government thereof, as by law established in England”; and (3) "to
preserve unto the bishops and clergy of England, and to the churches
there committed to their charge, all such rights and privileges as by
law do or shall appertain to them, or any of them." In view of the
dtered datus of the dominions under the Statute of Westmingter,
the pledge to maintain the Protestant Reformed Religion now holds
for the United Kingdom only.

On the abdication, s¢ W. I. Jennings 'The Abdication and the Congitution,”
Polit. Quar., Apr.-June, 1937.
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\Immunities and Rights. The sovereign enjoys large persona
immunities and privileges. He cannot be called to account for his
private conduct in any court of law or by any legal process—not
even, as Dicey whimsically observes, if he were to shoot the prime
minister! He cannot be arrested, his goods cannot be distrained, and
as long as a palace remains a royal residence, no sort of judicial
proceeding against him can be executed in it. He may own land and
other property, and may manage and dispose of it as any private
citizen. Finally, heis entitled to an allowance out of the public treas-
ury for personal needs and for support of the royal establishment.*

THE SOVEREIGN'S POSITION IN THE GOVERNMENT

Theory and Fact. Viewed from a distance, British kingship is
still imposing, and at closer range perhaps even more so. The sover-
eign is furnished a number of castles and paaces, occupies the center
of the gage in solemn and magnificent ceremonies, and receives the
homage of an empire now shrunken to be sure, but still of world-
wide proportions. Examined more realistically, however, hisposition
is found to afford peculiarly good illustration of the contrast between
theory and fact which runs so persistently through the English gov-
ernmental system. Socially and ceremonially, the sovereign islittle, if
any, less important than in the past; indeed, one has to know Eng-
land rather well to appreciate how extensive his influence is, and by
no means in the upper levels of society exclusively. Of direct and
positive control over public affairs, however—appointments, legisa
tion, the church, finance, war, foreign relations—he has virtually
none. There was, of course, a time when his persona authority in
these fields fell not far short of being absolute. Certainly this was
true under the Tudors, in the sixteenth century. But the Civil War
cut off agreat many prerogatives, the Revolution of 1688-89 severed
many more, the apathy and weskness of the early Hanoverians cost
much, and the drift against royal control in government continued
strong, even under the superior monarchs of the last hundred years
—until the king now finds himself literally in the position of one who

! This so-called Civil List grant is invariably voted once for all to a new sovereign
at the beginning of his reign. The yearly sum allowed Edward VI | and George V
was £470,000, and Edward VIIl and George V1, £410,000, with exemption from
income tax. After fixed charges it has ben etimated that the king has the
equivalent of approximatey $60,000 for personal expenditures, which is of course,
ess than the presdent of the United Sates receives
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"reigns but does not govern." When we say that the crown appoints
public officers, we mean that ministers, who themsdlves are sdected
by the king only in form, make the appointments. When we hear of
the king riding in state to open a parliament and of his reading the
Speech from the Throne, we may be certain that the message has
been prepared by these same ministers. To be sure, "government”
measures are framed and executive acts performed in the name of
the crown; but the sovereign may personally know little about them,
or even have little liking for them. Two great principles, in short,
underlie the entire system: (1) the sovereign may not perform public
acts having any legal effect (e.g., making appointments, giving orders,
or signing treaties) except on advice of his ministers, evidenced by
countersignature of at least one of their number, and (2) for every
public act performed the ministers are responsible to Parliament.
The king can "do no wrong," because the acts done by him or in his
name are chargeable to a minister or to the ministry as a whole. This
tends, however, to mean that the king can do nothing, right or wrong,
of a discretionary nature and having legal effect; because ministers
cannot be expected to shoulder responsibility for acts which they do
not themselves originate or perform.*

It would be erroneous, however, to conclude that kingship in Eng-
land is moribund and meaningless, or that the king has no actual in-
fluence in the government. Americans are likely to wonder why an
institution which seams so completely to have outlived its usefulness
has not been abolished; and most Englishmen are frank to admit that
if they did not actually have a royal house they would hardly st
about establishing one. Nevertheless, the services rendered by the
monarch are significant; his influence upon the course of public
affars may, indeed, a times be considerable.

Some Things That the Sovereign Actually Does. In the first
place, the king still personally performs certain specific acts, of which
some are so essentiad that if kingship were to be abolished provision
would have to be made for them on some different basis. He recelves

L Already in the time of Charles Il this stuation was well enough understood to
call out an oft-cited passage of wit. A courtier once wrote on the royal bedchamber:
Here lies our sovereign lord the K