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SUBJECT INDEX

Absence of Star denotes Cases of Provincial or Small Importance.
* Indicates Cases of Great Importance.

%k %k Indicate Cases of Very Great Importance.

Accounts

Evidentiary value of accounts—
Question is one of fact 316:
Acknowledgement

Pro-note — Admission of execution
is admission of liability .at date of note
. ' 721a

——Suit on pro-notes—Written state-
ment admitting execution but alleging
various repayments—Statement héld ad-
mission of notes being partly undis-

charged at date of statement 72186
Acquiescence

Tenant not misled into building
structures which are not permanent—He

18 not entitled to compensation o41c
Actionable claim

Provident fund—Right of subseriber

is actionable claim 756a
Administration

——Executor-—Grant of probate is not
condition precedent to institution of suit
—He is entitled to get decree if he pro-
duces probate before passing of final de-
cree 158
Suit for—Nature of — Suit is in
essence one for accounts and application
of estate for satisfaction of all creditors

and for beneficiaries 39a
Admission

——Person admitting certain thing to be
true shifts burden 3686

Adverse Possession

* Question is of legal conclusion on
facts found 760a
*——Trespasser not in possession for
some years within statutory period—
Mere intention to possession is not suffi-
cient 760b
* Trespasser discontinuing possession
—His intention to return or not is im-
material 760c
Adverse possession against life ten-
ant is not adverse possession against re-
versioner 7025
X Transferees of a co-shebait purpor-
ting to come in as co-shebaits—Their pos-

Adverse Possession
session iIs not 'such as enable acquisi-
tion of title against co-shebaits 64lc

——Co-sharer entering into possession of
share of other co-sharer not as co-te-
nant but in denial of such right—Posses-
sion cannot enure for benefit of other co-
sharer , 195a
Co-sharer—possession of tenant-in-
common is not adverse to that of his co-
tenant-—Principle is inapplicable when
person is not recognized as co-tenant

1950
Sole possession by one tenant-in-
common continuously for long period
without any claim by another claiming
under other tenant-in-common—Actual
ouster may be presumed 195¢
Appeal

Application by Receiver in insol-
vency that certain mortgaged property
in custody of Court through Receiver ap-
pointed by Court be made over to him
rejected—No appeal lies 460a.

——Death of one of defendants-respon-
dents panding appeal—His legal repre-
sentative not brought on record—Plain-
tiff's suit quite all right even if instituted
against only contesting defendant’s res-
pondents—Appeal held was not incompe-
tent 202a.
-—Appellate Court — Trial Court ac-
cepting commissioner’s report and decree-
ing suit—Appellate Court accepting facts
of Commissioner but disagreeing with his
conclusion and setting aside decree—It
is entitled to do so 28a.
Arbitration
——TFor setting aside award, substantive
provision of Civil Procedure Code should
be applied and not a rule of High Court

3590
-——Decision by third person involving
judicial or quasi judicial work is award
239¢
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Award

Undertaking by parties that deci-
sion by third person to be' final-—Appeal
therefrom is violation of good faith and
should not be entertained 239¢

Transaction very old — No direct
evidence available—Application of prin-
ciples of onus is safest course 671a
— Deed in name of wife—Onus of prov-
ing that she is not real owner lies on
person asserting it 666)

Bengal Alluvion and Diluvion Regulation
{11 of 1825)

S. 4, 0l. (1)—"Gain” in S. 4, CL (1)
means gains from public river T11a
——S8. 4, Cls. (1) and (4)—Proviso to
CL (1) when applied to shallow rivers in
CL (4) does not infringe right of private
owner 711b
—8. 4, Cl. (5)—Cases not covered by
othér clauses—Court can apply general
principles of equity and justice—Such
principles must not be inconsistent with
object of Regulation 711d
Bengal Cess Act (9 of 1880)

Scheme is to make decision of Reve-
nue officers regarding assessment intra
vires final 634b
——Distinction is made between tenure
holder and cultivating ryot and not ryot

634d
S. 4—Kabuliyat—Ijardar entitled to
exclude anybody else from dealing with
land in manner in which he himself is
entitled to do—Held he was in use and
.occupation and what he pays under kabu-
liyat is rent 296
-—8. 12—Valuation roll prepared on
basis of Record of Rights not ultra vires
at time of preparation—Unless it is de-
clared ultra vires by competent Court, it
cannot be held to be erroneous merely
because entry in Record of Rights is sub-
sequently held to be incorrect 732a
——8. 107—Person assessed by authori-
ties as tenure holder—Assessment cannot
‘be touched—ZFor purposes of determining
his liability to pay cess to landlord he
must be regarded tenure holder 634c

Bengal Criminal Law Amendment Act (6 of
1930)

Interpretation — Bengal Criminal
Law Amendment Act being a penal en-
actment, has to be strictly construed

SB 561¢
*——8. 6, with Penal Code (1860), S. 109
—Accused charged with aiding and abet-
ting detenuein contravening conditions of
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Bengal Criminal Law Amendment Act

Government order served on detenue—

Order "dot - served upon accused—No
knowledge of drder to him—Order held
private order not known to accused,
hence he could not contravene conditions
thereof nor was order public document
imputing constructive knowledge 6815

S.6 (as amended up to 1934)—
Penal Code (1860), S. 307—Attempt by
one of eonspirators to fire with revolver
at Governor withintent to murder—Sen-
tence of death held proper SB 561a
——8.6 (as amended in 1934)—Penal
Code (1860), Ss. 307, 109 and 115—Con.
spirator aiding others whoattempted mur-
der of Governor, but himself not actually
taking part in such attempt—He cannot
be sentenced todeathunder S. 6 SB 5615
Bengal Decennial Settlement Regulation (8 of
1793)

——8. 36— Assessment is to be fixed ex-
clusive and independent of all existing
lakheraj lands 3687
Bengal Estates Partition Act (8 of 1878)

S. 149—Partition of defendant’s es-
tate — Partition Officer taking action
under S. 112 and allotting to defendant
part ijmali chaks lying between plaintiff’s
and defendant’s estates—Suit for decla-
ration of title and recovery of possession
by plaintiff on ground of dispossession
alleging that part allotted to defendant
did not form part of ijmali chak but his
own and as such not liable to partiticn—
Suit held not barred by S. 149 2285
—(5 of 1897)

——8s. 26 and 27—Decree while parti-
tion in progress—Decree after partition
—Distinction—In former successful party
may ask sub-division in new estate-—In
latter he is merely in position of co-
owner 7295
——3&8. 99—Tenure created by some of
joint proprietors is not extinguished on
partition under Act 800

——38. 119—Question as to apportion.
ment of revenue between separate estates
or of details of partition—Civil Courts
have no jurisdiction—DBut if question of
title or of extent of interest is involved,
Civil Courts have jurisdiction 729
Bengal Excise Act (5 of 1909)

——S. 74—Statement made to Execise
Officer during investigation—Excise Sub.
Inspector has status of Police Officer—
Statement made to him is therefore in-
admissible 621a
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Bengal Landlord and Tenant Procedure Act
(8 of 1869)

—=S. 88—1f proprietor is unable to
measure lands of his estate, he can set in
motion Civil Court 813a
— 8. 38—Application to Collector under
8. 38—Collector has no right to deter-
mine what rent ought to be—He can
simply find out what existing rent is—
Special application will not generally be
made by old proprietor 813b
Bengal Land Revenue Sales Act (11 of 1859)

S. 5—8. 5 contemplates arrears ex-
cept of current and year preceding—Ar-
rears of these years included in notice—
Notice is not invalidated 743a
S. 33—For annulment of sale by
civil Court, sale must be contrary to pro-
visions of Act and substantial injury to
owner must be caused by irregularity

743b
Bengal Local Self-Government Act (3 of

1885)

——3S. 13 (as amended in 1908)—To be
qualified to be member of Local Board,
person must have during year imme-
diately preceding election his fixed place
of abode within sub-division for which
Local Board is established—Persons liv-
ing within sub-divisional town are not
excluded—DBengal Village Self Govern-
ment Act (1919) does not make alteration
in S. 13 611
S. 138-4A—Dispute relating to quali-
fication of voters is dispute relating to
election 10a
—-—8. 138-4—Election Rules—R. 26 (b)
—DMagistrate’s decision under R. 26 (b)
is judicial decision and not simply an
executive order 100
.Bengal Motor Vehicles Tax Act (1 of 1932)

Rules under—Rr. 10, 12 and 13 are
not ultra vires of Local Government

242b
—— 8. 9—1I¢ is for person paying tax to
obtain delivery of token—Taxing officer
is not bound to send it to tax-payer if
latter fails to obtain delivery of same—
‘Non-exhibition of token in car by such
person is offence 242a
Bengal Municipal Act (3 of 1884)

——38. 85 (a)—Tax under S. 85 (a) should
not be imposed jointly on more persons
than one 726¢
—(15 of 1932)

——Name published in Calcutta Gazette
a8 elected—Proceedings challenging elec-
tion are not prevented 778b
S. 87, Cl. (4)—S. 37 (4), does not

Bengal Municipal Act L P

exclude power of revxew—-*- Flnal " only
means non-appealable 773d
Ss. 240 and 241—Entire shop being
encroachment on Municipal road—S. 241
and not S. 240 applies 116 (2)
Bengal Patni Taluks Regulation (8 of 1819)

S. 8—Proceedings for realization of
arrears of rent are not against defaulter
personally but are against tenures—
Notice under regulation duly published
and sale held—Sale is not invalid merely
because defaulter is dead at time of sale

180
Bengal Police Regulation

Vol. 8, R. 88 (b)—" Criminal pro-
ceeding ' —Investigation into crime not
going beyond police enquiry—No action
taken on final report—There is no crimi-
nal proceeding 552b
Bengal Revenue Free Lands (Non-Badshahi
grants) Regulation (19 of 1793)
Effect of invalid lakheraj grant is to
make land subject to payment of revenue
368d
———3S8. 4 —Mineral rights—Lakherajdar
holding under invalid grant not resumed
by Government— Though property is
situated in limits of zamindar’s estate
title of mineral rights is in lakherajadar
368:

Bengal Suppression of Terrorist Outrages
Act (12 of 1932)

S. 26—Special Magistrate has power

to tender pardon to accused person 281)

Bengal Tenancy Act (8 of 1885)

S. T—Suit for enhancement—Appeal
by tenant—No appeal or cross-objection
filed by landlord against lower Court’s
order—Appellate Court cannot further
enhance rent 458b
—8. 26—DBreach of implied condition
—1It is doubtful whether it is ground for
ejecting occupancy raiyat 80d
~—8S. 26- F-—Enqulry is not limited to
matters mentioned in sub.Ss. (2) and (3)

48l1a
—38. 26.F—Improvement in shape of
removable structures on holding —It
must be construed appurtenant to hold-

ing and not as separable from it 258a
S. 26.F—Consideration money is
purchase money in case of sales 258b

——8. 26-F—Pre.emptor must pay pur-
chaser all that has been paid by purcha-
gsor for transfer of entire interest of
tenant 258¢
—38. 26.F—All co-sharer landlords
must be made parties to application un-
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Bengal Tenancy Act
der 8. 26.F whether they are mentloned
in deed of transfer or not 153 (2)
——8. 26-F (2)—Application for pre-
emption—Deposit not made— Application
dismissed——S. 26-F is imperative 389
—S. 26-J— Order in proceeding under,
is not appealable 108 (1)
—3S. 76 (2) (f)—Occupancy raiyats—
Place of worship in dwelling house in-
tended for use of tenants and their family
is appurtenant to house—Such structure
in existence for long time and not found
to diminish value of landlord’s property
is improvement 459
——8S. 87— Question of abandonment is
largely question of fact—But inference
from facts as to existence or otherwise of
abandonment is question of law 80b
S. 87—There might be abandon-
ment apart from S. 87 80¢
——38. 103.B—0O0nus of proving that it is
wrong is on person asserting. 261b
S. 115.C — No second appeal lies
from decision settling rent — Mere deci-
-gion a8 to how many years utbandi ten-
ants had been occupancy raiyats will not
make decision appealable 97a
——S. 153—=Suit for enhancement of rent
—Tenant denying title — Appeal under
S. 153 is competent 763
——S. 1563—Explanation—=Sale set aside
by Munsif on ground of non-service of
process—No appeal lies to Distriet Judge
92a
——8s. 160 (d) and 85 — Under-raiyati
created in contravention of S, 85—Occu-
pancy right by custom is not protected
interest under S. 160 (d) 179
——8. 167 — Rent sale — Stranger pur-
chaser—Suit for possession — No notice
under S. 167 is necessary to unrecog-
nized purchaser 498¢
—— 8. 173—Application to set aside sale
under S. 173 involves question relating to
execution and 8. 47, Civil P. C., applies
89a
'A--—S. 173—Application under — Appli-
cant is entitled to benefit of Limitation
Act, S. 18 895
——&8. 174—Fraud antecedent to decree
cannot be ground for settmg aside sale 920
—3S. 174 (3)—"“Allowed” means enter.
tained—Deposit must be made at time of
apphcatlon for setting aside sale (Obzgzr)
le
"—-S 174 (5)-— Order of dismissal of ap-
peal for not making deposit—=Second ap-
peal does not lie 9la

Bengal Tenancy Act
——8. 174 (5) (as amended in 1928) —
Cl (5), S. 174 as amended in 1928 has no
retrospective effect 91b
—8. 180-A—PFair rent—Court can con-
sider rate which will be payable if port-
tion of holding is kept fallow under
panchan system 278b
—8. 180-4 (9)—Court is bound to cal-
culate average rent for last six years 9754
—— Ss. 180-4, Cl. (15), 115 (¢)—No dis-
pute about status of tenants or about.
enhancibility of rent or about aroa —-
Held dispute was only about amount of
rent settled and no second appeal lay
27a
Ss. 182 and 26.J — Raiyat holding
his homestead otherwise than as part of
his holding — Landlord tenure holder—
Tenant is raiyat as regards homestead —
Transfer of part of homestead—Applica-
tion under 8. 26-J by landlord is main-
tainable 121
Sch. 8, Art. 3—1t applies only where
person effecting dispossession is landlord
142
Bengal Village Self-Government Act (5 of
1919)
S. 81—Intimation to TUnion Courk
about application to civil Court must be
given before commencement of hearing
of suit in Union Court 38

Calcutta High Court Rules and Orders (Orr
ginal Side)

Ch. 10, R. 36—Suit dismissed under
Ch. 10, R. 36 — Plaintiff is not barred
from bringing fresh suit 212
Calcutta Improvement Act (5 of 1911)

-—38. 77 (1) (b)) — Property sold by
widows subsequently acquired—Claim to
compensation by reversioners and pur-
chaser — Appeal from decision of Presi-
dent is not appeal against order relating
to compensation 8.7 iv (c), Court.fees

Act, applies 243
Calcutta Police Act (4 of 1866)

Ss. 44, and 45— Unless instruments
of gaming are kept or used, place cannot
be gaming house 4660
——8S. 48 — Money found upon person
arrested in common gaming house cannot
be confiscated 4660
Cattle Trespass Act (1 of 1871)

S. 20-—-Complamt filed after 10 days
of seizure is time-barred 116 (1)

Chota Nagpur Encumbered Estates Act (6 of
1876)

S. 2 = Provisions of Act are strictly
confined to land situated in Chota Nagpur
. 402

\
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Civil P. C. (5 of 1908)

S. 9—S8pecial tribunal for determm.
ing certain questions — Civil Court can-
not take cognizance of such matters 10c
~~—8. 10 — Application in subsequent
suit for declaration that attachment made
in previous suit is illegal and for injunc-
tion does not change identity of suits 1la
—S. 10—If first and second suits are
parallel, second should be stopped—Test
to see whether two suits are parallel
stated 10
—8. 10—Order refusing stay is judg-
ment and is appealable le
——-8. 10—Court has power to stay suit
at any stage 1d
——8.11—S. 11 is not exclusive 5964
——8. 11—Notice under O. 21, R. 22 to
judgment-debtor not appearing on such
date—Further rule issued for attaching
property fixing certain date—Judgment-
.debtor appearing on such date and taking
plea of limitation— Appeal from latter
rule not then barred—Held rule of con-
structive res judicata did not apply by
judgment-debtor not appearing on date
mentioned in notice 306
—S. 11— Execution application—Ex
parte finding thdat application is within
time——Application dismissed both parties
being absent—Subsequent application—
Judgment-debtor can raise objection that
first application is not within time—Es-
toppel 230
-——8§. 11—Suit dismissed for want of
prosecution—Issues not tried —No ques-
tion of res judicata arises 1606
S. 21—Trial Court dismissing suit as
against person on ground of want of juris.
diction as against such person—On ap-
peal by other defendant, appellate Court
passing decree as against person against
whom it was dismissed— Held decree
could not be passed and review could be
allowed 153(1)
8. 84—Detention of debt—Interest
can be awarded if not as interest,then by
way of damages—Allowing interest till
decree and then to allow interest on
amount decreed is justified 39s

——3S. 89— Simultaneous execution is
permitted—Court has jurisdiction to exe-
cute its decree and at same time send it
toanother Court to execute it simultane.
ously—Court nesd not go through pro-
cess of sale to see whether proceeds will
be sufficient to cover decree—Allegations
supported by affidavit are suﬁiclent for
Court to make ordér of transfer * ’ 268a

Civil P. C, '

—S. 89—Court can issue certlﬁcate of
non-satisfaction even when execution is
pending—DBut order for transfer can be
made only after issuing notice to judg-
ment-debtor 2685
~——8. 39—Entire decree and not part
of it should be sent for execution to other
Court 118
—S. 47 — Mortgage — Assignee of
mortgage decree—Deed of further secu-
rity in his favour containing fresh coven-
ant to pay moneys with higher rate of
interest—Properties old and new sold
under decree— Application for personal
decree for surplus dismissed as being bar-
red by time— Subsequent suit on per-
sonal covenant in deed of further security
held not maintainable 596a
S. 47—Sale of insolvent’s property
in execution of decree— Application by
Receiver to have sale set aside can be
treated as one under S. 47—Second ap-
peal is competent 503a
S. 47—Proceedings in execution for
enforcement of award— Objections to
award taken overruled— Separate suit
challenging award on same objections
does not lie 396
—38. 47— Decree— Execution— Legal
representative of judgment-debtor can
raise objection that decree was passed at
a time when judgment-debtor was dead
—Executing Court can go into such
question 130
-—8. 47—Application to set aside the
sale under S. 173, Ben. Ten. Act, involves
question relating to execution and S. 47
applies 89a
~——S. 47—S8uit for setting aside Court
sale in respect of properties not included
in mortgage—Suit may be treated as ap-
plication under S. 47 15¢
S. 47—Objection in execution pro-
ceedings by representative of debtor—
S. 47 applies and no separate suit lies,
even if such representative claims pro-
perty on his own behalf 14

S. 48—Prayer for attachment and
sale of judgment-debtor's properties des-
cribed in petition—Sale of such proper-
ties and decree partly satisfied—Appli-
cation to file fresh list of properties
granted and such list filed but beyond
period of limitation—Held, such appli-
cation was not one for execution nor one
made in pending execution and as such
did not save limitation— Held further
ériginal applicdtion was not pending 143
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—8. 50~—Word "‘dies” in 8. 50 means
natural and not civil death 713a
——8. 51—Execution of money decree
—Court cannot in absence of special cir-
ocumstances insist that decree-holder
" should proceed only against property —
But under certain circumstances, Court
must not allow decree-holder to havce
process for arrest and detention of judg-
ment-debtors 127
*——8. 60— Preliminary decree for ac-
counts is saleable property and is liable
to attachment 751
A S. 73 — Application for rateable
distribution—Court has no power to in-
quire as to whether decree is a proper or
bona fide one— Remedy of aggrieved
judgment-creditor is under S.73 (2)—In
distributing assets, Court acts in admi-
nistrative and not judicial capacity— 16
ICT795;22 IC 407 and 11 Cal 42,
Overruled FB 290a
-—8. 73—8. 44, Evidence Act, has no
application to proceedings under 8. 73
FB 2905
* ——8. 80— Assessment by Municipality
—Subsequent supersession of Muniei-
pality and public officer appointed by
.Government- to perform -duties of Com-
missioner—Suit for declaring assessment
illegal and ultra vires — Notice under
8. 80 is not necessary 726a
——38s. 86 (3), (5)— Two sub-sections
are entirely distinct 6640
* —— 8. 92—Suit under S. 92—Court can
decide whether trust is public charitable
trust—Separate suit is not necessary
805a
* ——8. 92—Stranger is not proper party
to suit under 8. 92—Stranger receiving
property from trustee—Knowledge that
property is trust—Stranger is construec-
tive trustee— Hence relief against him
can be claimed in suit under 8. 92° 8055
-——8S. 96—Decree passed on compro-
mise is consent decree 2396
——8. 96 (3)— Undertaking by parties
that decision by third persons to be
final—Appeal therefrom is violation of
good faith and should not be enter-
tained 239¢
——38. 100— Notice— Question of notice
is not pure question of law 713¢c
——3. 100—Question as to state of mind
of parties is one of fact—Finding of such
question will not be disturbed unless it is
not supported by evidence 1684

~—38. 104 (2)-—No second appeal from
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Civil P. C.
order recording disputed compromise
239a
——8. 110—High Court decree modifying
lower Court decree thereby reducing
liability of appellant under decree —
Decree is not decree of affirmance 250
S. 110—Appeal to Privy Couunecil—
Appellate Court modifying original decree
upon single point in appellant’s favour—
He has no right to appeal on other
points simply on such modification 146
~——S. 115— Suit filed wheun claim is
about to be barred—Rejection of plaint
—No appeal filed {from order-—Court ean-
not use inherent power to set aside order
—If it uses 1it, High Court can interfere
in revision 336(2)
S. 115—S8uit dismissed for proper
court-fee not being paid within time—
Appeal and second appeal are competent
—Revision from appellate Court’s order
is not competent 157(1)
——38. 115—High Court will not inter-
fere with interlocutory orders unless ir-
reparable injury and inevitable miscarri-
age of justice will result 1024
——8.115—Ordinarily discretion exeracis-
ed by lower Court will not be reviewed
unless irreparable injury and failure of
justice will be caused 102¢

——8.115 (¢c)—Cl. (¢c) is left advisedly
indefinite so that High Court may in-
terfere to correct gross and palpable
errors of Subordinate Courts 102¢

S. 144—Person obtaining possession
by orders passed in execution procesdings
on valid decree — Decree subsequently
sot aside—He cannot be regarded as
trespasser during such period and is not
liable to pay mesne profits, but only da-
mages or compensation 2060

——38. 144—0Only what person in wrong-
fu' possession has made or could have
made with reasonable diligence should
be considered 206¢

——38. 144—DPerson in possession of pro-
perty by virtue of execution of decree
softling lands on permanent lease and
receiving premium — Decree set aside—-
Rent which can be realized on yearly
tenancy should be calculated and not
rent fixed for' assessing compensation or
damages or mesne profits 206d
~—8s. 144 and 151—S. 144 is not ex-
haustive—Court has inherent power to
pass such order as to do effective and
complete justice between parties 90
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Civil P. C.
——S. 146—8, 146 cannot, enlarge S 73
of the Code : 738b
——8. 151— Buit filed when eclaim is
about to ke barred— Rejection of plaint
—No appeal filed from order— Court
cannot use inherent power to set aside
order—1If it uses it, High Court can inter-
fere in revision 336(2)
~——38. 151 — Court ecan pass supple-
mental order for shortening litigation—
Delay not amounting to waiver or ac-
quiescence does not deprive party of his
remedies , 3%
——8. 151—Attachment withdrawal of
—Institution of title suits alleging fraud
and misrepresentation 1is no justification
for withdrawal of attachment . .13
————0. 1, K. 8—Representative suit with
leave of Court—Death of plainiiff—Others
can proceed with suits after bringing it
to notice of Court—No substitution is
necessary . N 413a
——Q. 2, RB. 2—Claim for mesne profits
is not barred by ‘prior application for
restoration of possession 206e
0. 6, R. 17—Ordinarily discretion
exercised by lower Court will not be
reviewed unless irreparable injury and
failure of justice will be caused 102¢
-—0. 7, R. 11 (b) (¢)—Suit dismissed
for proper court-fee not being paid within
time—Appeal and second appeal are com-
petent—Reovision from appellate Court’s
order is not competent 157(1)
-——0. 7, B. 11 (¢)—Suit filed when ¢laim
is about to be barred—Rejection of plaint
—No appeal filed from order—Court can-
not use inheient power to set aside order
—If it uses it, High Court can in‘erfere
in revision 336(2)
-—0. 9, R. 9— Suit dlsmlssed nnder
Ch. 10, R. 36 — Calcutta High Court
Rules and Orders (Original Side)—PFlair-
tiff is not bavred frém bringing fresh suit
219
—Q0. 9, Rr. 13 and 14— Application to
set aside ex parte decree—Oppasite party
need not 'be named as party in applica-
tion—It is enough if a.pphc&nt deposits
process fees and causes service of notice
5065
-—-O. 9, B. 13—Proof ' of non-service of
summons is not sufficient to set aside
decree—Fraudulent suppression of sum,
mons .and fraud of defendant must be
proved 95
0. 20, BR. 10—Decree. undor R. 10—
Decree-holder cannot enforce money part

Civil P. C.

before applying for dehvery—-Defenda.nt;
has his election : 399
—0. 21, BR. 2—-Adjustment—Decree
must be extinguished either wholly or in
part 596
0. 21, R. 2—Agreement anterior to
passing of decree cannot be set up in pro-
ceeding for execution of decree — But a
party can restrain by injunction decree-
holder from exeeuting decree for breach
of obligation under such anterior agree.
ment 177a
—0. 21, B. 6—Court can issue certifi-
cate of non-satisfaction even when execu-
tion is pending—But order for transfer
can be made only after issuing notice to
judgment-debtor 2685
——0. 21, RB. 19—ZEzecuting Court can
e1tertain claim to set off 225a
~——0. 21, B. 19 — Decree for costs
awarded by trial Court set aside on
appeal to High Court—Appeal to Privy
Council dismissed with costs—In execu-
tion of a decree for costs in Privy
Council, judgment-debtor is entitled to
set off costs in trial Court realized by
decree-holder 225¢
—0. 21, R. 22—Sale in execution of
decree—Purchaser of insolvent’s property
in good faith without notice of insolvency
acquires good title against Receiver—
Sale is not nullity for want of notice
under O. 21, R. 22 508b
0. 21, R. 22 — Judgment-debtor
appearing and objecting to first execution
—No fresh notice is necessary 1256
0. 21, R. 31 — Non-delivery of speci-
fic moveables—Damages can be assessed
in execution — Assessment on footing of
wilful neglect is not the only basis 39p
—0. 21, R. 49—Provision is impera-
tive and sale of partnership property in
execution of money decree against one of
partners is inoperative and invalid 2756
0. 21, Rr. 58 and 63 — Application
under R. 58 dismissed with or without
investigation—Regular suit must be filed
within one year — Failure to do so—
Applicant cannot assert his title against
auction-purchaser whether as plaintiff or
as defendant - 500
——0. 21, Rr. 90 and 92—Application
to set aside sale—Parties who would be:
affected by sale being set aside need not.
be formally desecribed as parties in appli-
cation—Application is not bad if notice
is not served on any such persons who
may be thereby affected 502




6 SuBikor INDEX, 1935 'CALETRTA

Civil P, C, P
-0, 91, B. 90— Exeout!on sale—
Ground to set it aside on basis of fraud
in publishing sale comes under O. 21,
R. 90—No separate suit to set aside sale
lies 3565
-—90. 21, R. 97—Application for deli-
very of possession by auction purchaser
=~Declaration obtained by another that
auction purchaser had obtained no right—
Declaration set aside on appeal—Auction«
purchaser is entitled to avail of fresh
causge of action for subsequent applica-
tion for delivery of possession—-S. 9 Lim.
Act is'not applicable 333¢
—0. 21, R. 97 — Application under
0. 21, R. 97—Auction purchaser present
but adducing no evidence — Other party
examining witness and Court passing
orders—There is sufficient investigation

267
0. 292, R. 6—Ex parte decree—Decree
to be set aside if opposite party deposited
money in Court—Death of one of plain-
1iffs subsequent to passing of decree but
before deposit of money — Decree set
aside on deposit but legal representative
not brought on record—That does not
make order bad 506a
—0. 23, RB. 1—Failure to prove that
previous suit was withdrawn without
permission to bring fresh suit—3Suit held
not barred under O. 23, R. 1 T44c

——0. 23, R.1 (3)—Withdrawal of suit
—No order granting leave to institute
fresh suit—Whether withdrawal of suit
is with consent of defendant or not, sub-
sequent suit based on same cause of ac-
tion is barred T 157(2)
~—0. 23, R. 3—Decree passed on com-
promise is consent decree 2395
——0. 23, R. 3 — Reference without
Court's intervention in pending suit—
Award is neither adjustment nor com-
promise 2394
-—0. 26, B. 10~—Trial Court accepting
Commissioner's report and decreeing suit
—Appellate Court accepting facts of
Commissioner but disagreeing with his
.conclusion and setting aside decree—1It is
entitled to do so 28a
——0. 29, B. 1—8uit by registered com-
pany— Secretary verifying plaint under
authority of articles of company—Aver-
ment to that effect in plaint— Affidavit
to establish such authority is not neces-
84Ty 770
~—-0, 82, Rr. 4 and 11—‘0errt1ﬁcated
guardian appointed guardian “ad literr-

Civil P, C. MR
Merely because he ceases to be certl-
ficated guardian, he does not ipso facto
cease to 'be guardian ad litem 160a
0. 82, R. 7T—Compromise by next
friend without Court’s permission—Minor
represented in appeal by samenext friend
-—Compromise will not be set aside—
(Obiter) 2397
——0. 32, R. 15—DPerson not adjudged
to be of unsound mind—O. 32, R. 15 is
applicable only when after inquiry it is
found that by reason of his unsoundness
of mind he is incapable of protecting his
rights as plaintiff or defendant 224q
—0. 32, R. 15 — Procedure — Suit
brought on behalf of person alleged to be
of unsound mind and tried without in-
quiry of his unsoundness of mind—On
appeal lower appellate Court directing
inquiry by trial Court — Inquiry held
by lower appellate Court itself as it
was not lengthy — If unsoundness of
mind be made out as required by O. 32,
R. 15, it should hold that trial in Court
of first instance was in order and dis-
pose of appeal on merits—In absence
of unsoundness of mind as above, pro-
ceedings would be not in accordance with
law and decree would be nullity 2240

'=——0. 33, B. 2—Title suit— Application

to continue in forma pauperis amended as
one for permission to sue in forma pau-
peris—Suit dismissed — Held application
should be dismissed 390
——(. 41—English Law principles should
be applied—O. 21, does not alter law as
to solicitor’s lien—Civil P. C. (1908),
0. 41 1685
——0. 41, R.4—Appeal by one defen-
dant alone—If decree proceeds on ground
common to all defendants, decree may be
varied in favour of non-appealing defen-
dants also 24a
——0. 41, B. 283—Appellate Court re.
manding suit to lower Court and asking
it to determine suit finally—Appeal to
ngh Court is permissible 134a
*——0. 41, B. 27—Party applymg in
appeal for admxssxon of documents in evi-
dence— Application should be rejected
641a
—0. 41, B. 33—Suit for enhancement
~—Appeal by tenant— No appeal or cross-
objection filed by landlord against lower
Court’s order—Appellate Court ‘- cannot
further enhance rent A 458b
~——0. 41, B. 33— Appeal by one defen-
dant aléme—1f decree proceeds on ground
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common to all deferidants, decree may be
varied in favour'of non-appealing defen.
dants also 24a
0. 41, R. 33--Decree in favour of
party not heard can be passed—But not
against party who is no party to appeal
24b
0. 48,R. 1—Appellate Court remand-
ing suit to lower Court and asking it to
determine suit finally—Appeal to High
Court is permissible 134a
0. 47, R. 1—Trial Court dismissing
suit as against person on ground of want
of jurisdiction as against such' person—
‘On appeal by other defendant, appellate
Court passing decree as against person
against whom it was dismissed—Held
decree could not be passed and review
<could be allowed 153(1)
Sch. 2, Para 15—It is enough if
award is made in time—It is not neces-
gary that it should be submitted, deli-
vered or filed in time 359
Sch. 2, Para 15—For setting aside
award, substantive provision of Civil
\Procedure Code should be applied and
not a rule of High Court 3596
Sch. 2, Para 15—Arbitrator taking
‘money for charges or as fee from one of
parties may be sufficient to set aside
award—DBut where one of parties has
‘paid it by mutual arrangement between
parties, award is not vitiated 359¢
-Companies Act (7 of 1913)
S. 109 (d)—Assignment of book debt
by company as security for securing
existing debt is mortgage of that debt—
‘Unless it is registered, it is inoperative
‘a8 against liquidator and creditors of
company 218
S. 153—Sanction—Court should
:8ee that arrangement is reasonable and
practicable—That rights of one class of
creditors is not sacrificed for others—
‘Compliance with statutory provisions and
interest of minority should be looked to
777a
——8S. 1583 —Agreement of majority of
oreditors sanctioned by Court — Class
wopresented by majority is bound by
agreement — Unsecured ereditors with
decrees and without decrees are in same
olass—Hence creditor with ‘deoree can-
not execute it i “T775
S. 153~—Deposﬂsor obtaining decree
against Company prior to embarking on
scheme ceases to be depositor and is not
dound by such socheme—Court cannot

1935 Indexes (Cal.) 8 & 4

*

Companies Act

modify scheme sanetioned by Court whieh
affects prior decree.holder 117
S. 153 (1) (2)—Only eclass of depo-
swors framing scheme are bound by it—
Decree obtained by one of depositors
against bank—Subsequent scheme framed
by depositors and approyed by Court —
Such scheme is not binding on judgment.
creditor 3
S. 282—Wilful false statement in
balance sheet — Current expenses after
company started earning revenue, nob
shown in revenue accounts — Statement
should not necessarily be made with in-
tent to deceive — Technical offence is
committed 741

Compromise

-———On premature threat from Bench,

pleader agreeing to settlement of case—

Counsel held intimidated and Court had

inherent power to set aside settlement
2315

Consent decree

Execution of void decree—Solenama
filed by judgment-debtor and agreed to
by decree-holder and recorded by Court

can be enforced by execution 418
Contempt

Procedure — Proper procedure in
contempt proceedings for interfering with
Receiver in suit is that plaintiff himself
rather than Receiver shouldapply to
Court for protection 684a
Contempt of Court

ok Person guilty of contempt — Acts
amounting to contempt punishable under
Penal Code—Still contempt does not be-
come punishable under the Code and
hence High Court has jurisdiction to
take cognisance of such contempt 6845
e (Per Full Bench, excepting Mu-
kerji, J.) — Contempt of High Court
can be punished by summary procedure—
Contempt can be committed apart from
any case in the High Court FB 419a
Meanlng—[t is as much a ocon-
tempt of Court to say that judiciary has
lost its independence by reason of some-
thing it is alleged to have done out of
Court, as to say that as result of case it
has decided, it is olear that it has no
independence or has lost what it had

FB 4195
** ——Defined FB 419
** T eave to appeal to Privy Couneil

ought not to be granted B 419y
Contract

Tllegal—Agreement hit by 8. 23,
Contract Act—Money due under, can.
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Contract Act

nqt be recovered by altering form of ao-

‘tion based on another agreement con-
‘nected with first agreement " 748
Labour costs—Chowka system and
dmly output system—Difference stat:gg?
a
——Whether there is variation or aban.-
donment of original contract depends on
facts of each case 347¢
———Variation of original contract—Onus
of proving it lies on person who alleges
it 3474
'——Compromise of doubtful right is
sufficient consideration 2630
"Contract Act (9 of 1872) ’
S. 16—No domination of will —
Relationship is not unequal 234a
S. 16—Independent advice — Par-
danashin lady intelligent—Near relation
to assist her—It cannot be said that she
has no independent advice 2346
——§8. 16—Fair bargain—DPlea of unfair
bargain must be specifically raised in
plaint 234c
——38. 16—Fair bargain—Circumstances
at time of transaction and not subse-
quent events are to be considered 234d
. =———8. 62—Loans independently of note
—Creditor is not debarred from suing on
original cause of action which arose out
' of same transaction as execution of note
1025
——S8. 65—Bond executed by minor —
No misrepresentations as to being--of age
by minor—Suit for return of money—
Plaintiff held could not get any relief
1985
——8. 70—Work done by contractor for
company not gratuitously—In absence of
settlement of any rate contractor-is en-
titled to get reasonable rate 3475
S. 73 — Though not recoverable
either under Contract or Interest Act,
Court can decree it for damages 347e
—— 8. 73—Interest pendente litecan be
awarded as damages 347f
*—— 8. 178 (as before amendment of
1930)—"‘Possession,” meaning—Pledgor’s
possession for limited purpose—Delivery
of articles pledged to creditor, as secu-

rity, is not valid pledge. 769
Conversion

Value at date of conversiomr—is re-
coverable : 39h

——Defendant asserting non-existence or
non-possession of artxcles—lentlﬁ’ need
not ask for delivery—Neither is TCourt
bound to order specific delivery 89¢

Conversion

Damages—Non-delivery of speoiﬁc
moveables—Damages can be assessed in
exeeutxon——Assessment on footing of wil+

ful neglect is not the only basis 39p
Co-promisors

Two mortgagors jointly and severally
liable—Deposit made under 8. 83,T. P.
Act, by both — No presumption as to-
amount paid by each or that one paid:

whole or part of it 728
Copyright

Sale of first edition of book amounts-
to assignment of mteresb in copyright

until the last copy is sold 508
Corporation

It should not exceed or abuse its-
powers—It must aet in good faith and:

reasonably 298a»
Co-sharer

Third person in possession with ex-
press sanction of one co-sharer—Other.
co-sharers cannot eject him from whole
land 6460
——Co-sharer not taking steps to take-
possession from other co-sharers—He is-
not entitled to mesne profits 478¢
Several persons entitléd to succeed.
to property—Property belongs to them
jointly—Possession of one is constructive-
possession on behalf of all 2735
——Denial of landlord’s title followed by
decree of Court affirming such denial—
Denial operates as forfeiture—But for khas.
possession, land must be proved to belong.
to plaintiff—Plaintiffs and defendants co-
sharers—No relationship of landlord and
tenant—Defendant in possession of pro-
perty—Plaintiff is not entitled to khas.
possession—His remedy is only to sue for
partition 266 -
Co-sharer entering into possession of"
share of other co-sharer not as co-tenant
but in denial of such right—Possession.
cannot enure for benefit of other co-
sharer 195a-
Sole possession by one tenant.in-
common continuously for long period
without any claim by another claiming.
under other tenant-in-common—Actual
ouster may be presumed 195¢
——Mere sale by co-sharer of part of
joint property does not amount to ad-
verse possession 1445-
——Two proprietors having share in se-
parate account in Taluk—Lease by them:
and sale by lessee to one of them—Buit
for khas possession by other—Other pro-
priesors are not necessary parties and he-
is entitled to kbas possession
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Costs
*———8uit for partition—Shares of parties
not clear when suit instituted—Grounds
of contest, substantial—No demand for
partition nor objection to have it by de-
fendants prior to suit—Substantial ques-
tion of law and faet raised in suit—Order
directing each party to bear hisown costs
held proper 792f
*——Taxation—Court always reluctant to
interfere with taxing officer’s discretion
—~8pecially so in question of mere quan-
tum 723a
——Taxation—Application for review—
Judge is entitled to consider taxing offi-
oer’'s findings 728b
Court-fees
Non-payment of — Amendment of
plaint allowed—-Plaintiff directed to give
value of property and put in deficit
court-fee—Non-compliance with order—
Suit dismissed for default on rejecting
permission to withdraw under O. 23,
R. 1, Civil P. C.—Proper order is rejec-
tion of plaint—Fresh suit is not barred
by 0. 23, R. 1, 0. 9,R.90r 0. 2,R. 9,
Civil P. C. . 764a
*——Non-payment of—Rejection—Plaint
oan be rejected even after registration—
Remand of suit after hearing by trial
Court and appellate Court is of no mo-
ment 764b
* Refund—Principle is that Govern-
ment should not profit by mistake of liti-
gant or Court 707a
——Refund — Legally stipulated fees
paid—Court cannot by ordering refund
under inherent power exempt litigant
from statutory obligation—Cases under
Ss. 13, 14 and 15, Court-fees Act, are
however exempted 707¢

* Suit by 73 persons for declaration
that each has raiyati jote interest in one
out of 73 plots of land and for declara-
tion that certain compromise decree was
void—T73 groups of facts held had to be
established, each group forming a dis-
tinet and separate subject of claim and as
such 73 separate amounts of court-fee
should be paid 573
———Mere form and language is not final
test—Real substance must be looked in-
to 338b
——Question of—Proper court-fee de.
pends on allegations in plaint 273a
———Ruit by one of co-.sharers for parti-

tion of his share—Allegation that he is in-

joint possession with defendants—Ad va-
lorem fee need not be pai(}

273¢ .

19

Court-fees Act (7 of 1870)

8. 4—In matters of exemption, Re-

gistrar must refer matter to Chief Justice

’ i 5094

-——8s. 4 and 19-H—Certificate granted

under 8. 4i8 conclusive for certain pur.

poses—It does not preclude Collector

from applying under 8. 19-H 5095

*e——8. 7 (4) (0)—Buit for restitution of
conjugal rights and injunetion — Suit.
valued at certain amount by plaintiff for

purpose of jurisdiction — Ad valorem

court-fee should be paid on such amount
—8. 7 (4) (o) and not Sch. 2, Art. 17 (6)

applies 338¢
S. 7 (4) (¢c) — Declaration that cer-
tain leases in respect of debuttar pro-

perty are illegal and invalid and for pos-
session of property — Value of -subject-

matter is value of leasehold interests
created by leases and ndt value of pro-

perties irrespective of leases 279
—8.7 (4) () — Property sold by
widows subsequently acquired—Claim to
compensation by reversioners and pur-
chagser—Appeal from decision of Presi-
dent is not appeal against order relating

to compensation 8. 7 (4) (¢) applies 243

—8. 12—Appellate Court can correct
error in decision on matter of court-fees
where first Court decides to detriment of
gublio revenue 338a

——Sch. 2, Art. 17 (6)—Suit for resti-
tution of conjugal rights and injunction
—Suit valued at certainamount by plain-
tiff for purpose of jurisdiction—Ad valo..
rem court-fee should be paid on such
amount—S. 7 (4) (¢c) and not Sch. 2,
Art. 17 (6) applies 338¢

——8ch. 2, 4rt. 17 (6) — Art. 17 (6)

should be construed strictly — Suit for:
restitution of conjugal right does not

come under this 338a

Criminal P. C. (5 of 1898)

—General Act inconsistent with spe-

cial Act—Former is inapplicable  9281a

—38. 54 (7)—S. 23, Extradition Act.

applies only where person has been ar-

rested under S. 54 (7) not only without

warrant but also without Magistrate's

order 1226

~——8s. 70, 71 and 134 (2)—Procedure

under 8. 184 (2) - can be resorted to only

if summons cannot be served in mannef

laid down in Ss. 70 and 71 251

——S8. 108 — Search lists—Prosecution

should prove case with regard to different

terms severally—They should separately -
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and consecutively number dxﬁ‘erent 1tems
of property FB 184a
Ss. 184 (2), 70 and 71 (2)—Proce-
dure under S. 184 (2) can be resorted to
only if summons cannot be served in
manner laid down in Ss. 70 and 71 251
——38. 143—Order without drawing up
proceeding, without taking evidence and
without giving opportunity to opposxte
party to substantiate his case is illegal
108(2)
——8. 145—Court should take into con-
sideration present possession—Order in
previous proceeding under S. 145 will
not bar initiation of fresh proceeding
494
——8. 147 (2)—Mandatory orders for re-
moval of fence cannot be passed under
8. 147 (2) 454a
—8S. 1564—T#8legram to Police Inspec-
tor is not first information report—But
it cannot be excluded from evidence 403
S. 159—Enquiry held not by officer
suggested by Magistrate does not by
itself make submission of charge sheet
illegal or irregular 731
S. 162—Complainant’s statement to
investigating officer indentifying accused
is inadmissible 31la
——8. 196-A—Consent obtained subse-
quent to initiation of proceedings——Ac-
cused not prejudiced—Defect is technical
and does not make trial illegal 316a
——8. 197 (as amended in 1923)—For
protection under S. 197 act itself must
be done in pursuance of public office 176
S. 292 (2)—Transaction means group
of facts so connected together as to in-
volve certain ideas, viz. unity and con-
tinuity and connexion — Illicit opera-
tions by cashier in one year may bhe
treated as one transaction 3126
Ss. 235 (1) and 234 — Offence of
misappropriation in respect of several
items may be joined with charge of fal-
sification which is one of series of acts
312a
Ss. 247 and 403—Summons case—
Summons issued to accused—Complain-
ant absent on hearing date—Acquittal of
accused — Subsequent complaint is bar-
red by 8. 403—Trial commences when
Magistrate takes cognizance under S. 130
491
——8. 274 (2)—Trial by jury—11 out of
18 jurors absent though - duly summoned
—Held trial with 7 jurors was not
illegal B 407a
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Criminal P. C. o
8. 297—Charge ‘to jury—Direction
about reasonable doubt should be at end
of charge or in its appropriate place—
Merely to name several witnesses by
their numbers without discussing their
evidence is not sufficient 534
—8. 297—Judge can decide question
of voluntariness of confession in its bear-
ing on admissibility—Jury are also en-
titled to decide independently of the
Judge whether confession was voluntary
when considering weight of confession
308a
S. 298—Summing up of evidence—
Heads of charge should be recorded—
Mere omissions or misdirections are not
sufficient to have verdict set aside  31b
S. 2908—Evidence so weak as to make
guilt of accused doubtful—Omission to
direct jury to give benefit of doubt to ac-
cused may be misdirection prejudicing
accused 31e
8. 301—Juryadding to their verdict
finding of fact—This by itself does nob
make verdict bad in law—1I+t is enough if
it is complete and'exhaustive 3lq
S. 307 (3)—High Court has a,mple
power under S. 307 (3) to order retrial
where there has been no proper or
adequate trial FB 184e
S. 337T—Special Magistrate has power
to tender pardon to accused person 2815
S. 337 (3)—Detention in custody of
approver must end with trial—There is
no question of proceedings in appeal 545
——8S. 342—Case triable by Sessions
Court—Omission to examine accused in
committing Court is not disregard of
mandatory provision—Such provision ap-
plies only to Sessions Court 605

S. 342 — Statement of accused
amounting to plea of guilty—Court should
record exact words used by accused 489a
S. 850 (1), Proviso (a)—Trial by two
Magistrates and one recording deposi-
tions—Bench dissolved and case heard
again by Magistrate who recorded deposi-
tions—No new trial can be claimed—
S. 350 only refers to case where Magis-
trate sitting singly is succeeded by an-
other Magistrate sitting singly 287a
S. 364—Statement of accused before
Magistrate—Statement beginning by say-
ing that he was guilly—Body showing
accused meant not guilty of crime but of
handing letters to detenu — Statement
held no confession of guilt but amount-
ing to assertiog of innocence—Duty of




SuBJECT INDEX, 1935 CALCUTTA

Criminal P. C.

Magistrate to explain law to accused
68la
—38. 367—If appellate Court can gather

from judgment of lower appellate Court -

what its decision 1is, that is sufficient—
8. 367 must be interpreted reasonably
316¢
——8. 403—Summons -case — Summons
issued to accused—Complainant absent
on hearing date—Aecquittal of accused—
Subsequent complaint is barred by S. 403
—Trial commences when Magistrate takes
cognizance under 8. 190 - 491

and trial—Subsequent prosecution for
different conspiracy though some of mem-
bers same as before is not barred under
S. 403 316h
—8. 423—Assistant  Sessions Judge
finding accused guilty of one charge but
acquitting them on other charges in ac-
cordance with opinion of jury—Sessions
Judge on appeal setting aside conviction
but ordering retrial on all charges—Re-
trial cannot be ordered in respect of
charges of which accused were acquitted

120
S. 439—High Court will not enable,
in exercise of revisional power, guilty
persons to escape on basis of unsubstan-
tial technicality 3160
S. 439—A finding that conspiracy
existed arrived at by lower Courts is bind-
ing on High Court 316e
S. 439—Evidentiary value of aec-
counts—Question is one of fact 3162
——8. 488—"Child” means person who
is incompetent to enter into any con-
tract—Person below 18 is child 488

—8. 494—Withdrawal of prosecution
must be with consent of Court—=Section
is not intended to be used by prosecu-
tion to get evidence of accused against
co-accused 473a
—38s. 494 and 337—DProsecution with-
drawn—DFresh complaint—Evidence of
accused in original prosecution is admis-
sible but is not entitled to weight with-
out corroboration 473¢c
——8. 514—DPerson denying execution of
bail bond—Without evidence proving
execution by him, Magistrate cannot
order forfeiture 336(1)
——38. 514 (5)—Accused absconding but
re-arrested—Amount of surety forfeited
excessive—Portion of penalty may be re-
mitted 246

S. 403—Prosecution for conspiracy .

ot
Criminal Trial
* Burden of proof—Prosecution musb
prove case, statement or evidehce by ac-
cused apart 6780
Murder case — That eye-witnesses
not disposed at first to disclose what
they knew is no ground to discredit their
evidence 591a
Barring of fresh complaint—Com-
plaint disclosing several offences— Ac-
cused summoned for ons of offences ac-
quitted—Fresh complaint in respect of
other offences is not barred 571
Person should not be convieted of
offence with which he has not been
charged or tried—Nor will High Court
do this in exercise of its appellate powers
B 561d
Confession—Retracted — Court can
look at it though it cannot be given same
credence as to unretracted one SB 561e
Cross-cases—Magistrate hearing evi.
dence in each case separately — Same
argument for both cases and one judg-

ment delivered — Held trial, though
irregular, did not cause prejudice to
accused 548

Sentence—Imprisonment in default
of payment of fine—Payment not made
and imprisonment begun to be served—
Order of Court to realize amount of fine
by execution against property of defaul-
ter held proper 546.
*——Approver's evidence—Nature and
extent of corroboration necessary ex-
plained —Duty of Court indicated—Aec-
cused can be convicted upon uncorro-
borated evidence B 513a.
Approver’s evidence — Independent
evidence that accused are members of
conspiracy — Whether corroboration of
approver's evidence is sufficient is im-.
material SB 5135
Defence alibi—Witness to prove it
must be called by accused who takes
such defence—Such evidence must be
tested by cross-examination by Crown
SB 513¢
-——Accomplice — Evidence of accom-.
plice should be received with greatest.
caution 473b
——Prosecution withdrawn— Fresh com-
plaint—XEvidence of accused in original
prosecution is admissible but is not en-
titled to weight without corroboration
473¢
——MTrial by jury—Charge under 8. 302
—Accused found guilty by unanimous
verdict of jury—Judge disagreeing with
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«Criminal Trial

it and making reference to High Court—
‘Convicted persons should be held in
custody pending final decision of High
Court SB 407
—Evidence of test identification is ad-
missible under Evidence Act, Ss. 155 and
157 and otherwise also—Obiter 3115
~— Jury should consider and weigh all
evidence—Question of reliability of evi-
dence is for jury 308d

~———QGreat suspicion against accused—
Nothing inconsistent with possibility of
accused’s story being true — Accused
should not be convicted 304b

Search lists — Prosecution should
prove case with regard to different terms
severally—They should separately and
consecutively number different items of
property B 184a

—— Capital case—Evidence should be
led in sufficient detail and with due
regard to sequence of events  FB 184%
——Retrial should not be ordered too
lightly FB 184d

Stay—Civil and ecriminal proceed-
Ings—Issues in criminal case likely to be
included in issues in ecivil Court and
possibility of conflict of jurisdiction—
Criminal proceedings should be stayed
182
~—— Accused is entitled to be considered
innocent both during preparation of trial
and during hearing of case 101a
—— Interview—Advocate of accused is
entitled to have confidential talk with
accused however great crime may be—
No police officer should be present with.
in hearing—But advocate should not act
as go-between to facilitate improper
communications with other undetected

criminal associates of accused 10156
Crown

—— Lakheraj lands—Right of Govern-
ment to assess to Government revenue is

barred by lapse of 60 years 3686
Crown Grants Act (15 of 1895)

S. 2—Lease granted by Government
in khas mahal is not Crown grant— Gov-
ernment is merely landlord —Transfer
by lessee of leasehold held in khas mahal
pendente lite—8. 52, T. P. Act, applied

746
Custom :
——Custom or usage separately brought
to Court’s notice—Courts may hold cus-
tom or usage as introduced in law with-
oub proof thereof in each case 702g
=Hindus of Sylhet have right of pre-
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Custom

emption—No evidence is necessary for
proving such custom as it has received
judicial recognition 17
Customary rights

Villagers having certain legal rights
for long time—Court should defend and
enforce them 2016
Dangerous Drugs Act (2 of 1930)

-— Scope—Conspiracy punishable under
S. 120.B, I. P. C. and Opium Act formed
before 1930 but continuing to exist subse-
quent to passing of Act—Reference can
be made to Act of 1930 in charge and
sections in it ecan be applied 316f
Debtor and Creditor
Appropriation—Award of, as damages
—Creditor cannot appropriate payment

towards interest—Payments made by
executor should be deducted from princi-
pal 39¢
Decree

Amendment — Though Court has
power to amend decree without giving
notice to party, it would be unfair to do
80 619a
—Decree capable of being amended by
Court—Proper course is to apply for
amendment and not to file appeal 6195
——Amendment—When decree can be
amended stated 619¢
Construetion—If judgment includes
costs, it implies costs allowed by rules—
If costs which ‘are not permissible are
included in decree, Court should correct
decree 619e
Instalment decree — Even Small
Cause Court should give reasons for
granting instalments—Condition of debtor
and other circumstances like date of
loan, amount, instalment ete., should be
considered — Interest of creditor also
should be guarded 5595
Validity—Decree not drawn up on
non-judicial stamp paper—Non-judicial
paper subsequently annexed defaced and
names of parties and cause title of case
put down—Decree is in order and decree
can be executed 125a
Deed

~———Construction—Surety bond—Oper-
ative part of guarantee is liable to be
controlled by recitals where latter are in-
consistent therewith—But not covenant
of indemnity 8174
~——Construction — Intention must be
gathered from document as it stands—
All clauses should be taken together—
Form is very delusive guide—Covenant
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Meed
‘imposing liability must be strietly con-
-gtrued 669a
~———Construction — Document headed
“agreement,"~No vernacular word cor-
cresponding to ‘“‘rent”’ in body of document
—Plaintiff in khas possession of property
in question before transferring same to
defendant by document—Document held
Jease 638a
*——Construction—Test—I.ease of tank
—True test as to whether lease is for
-agricultural purposes or not is tosee whe-
ther primary object was lease of tank or
-of land surrounding it for purposes of
-agriculture 6385
——Construetion — Unregistered mort-
gage-deed — Moveables and immov-
ables hypothecated — Held ‘moveable’
was not confined to machinery but to all
moveable property mentioned in mort-
.gage-deed 388
——Construction—Same words used in
heading and body of document'must have
-same meaning 368¢
Recital in deed to which person is
xnot party is not evidence against him
3687
——Kabuliyat—Consideration need not
appear on face of deed itself—Oral evi-
-dence to show that real consideration is
-gettlement of doubtful rights is admis.
-gible 368p
——Admissibility—Suit for khas posses-
-sion of land on establishment of title—
Defendant claiming it as belonging to his
homestead—Documents of purchase of
homestead by defendantand his predeces-
-gors in title are admissible—Absence of
Pproof of possession affects only weight
and not admissibility 367

——Patta—Construction—Land demised
stated to be three .bighas in patta—Les-
gee held not entitled to 26% bighas on
strength of this patta 280
Divorce
Person charged with adultery —
Application for leave to intervene should
be made by summons supported by affi-
-davit 456
'Easement
Public right of way claimed over
dand of private owner—Evidence must
be taken as a whole in presuming inten-
tion to dedicate land for public use—
More fact of long user is not sufficient
4135
w=—ePublio highway—That it must begin

Easement oy
and end in public place is not sina qua
non 413c,

——Prescription—Right of way—Open
and peaceable enjoyment for over 20
years is necessary—Mere discontinuance
of user is not interruption ‘or abeyance
of enjoyment of right, even though such
cessation oocurs while right is being ac-
quired 282
——User—Court can infer grant from
immemorial user alone when user is open,

as of right and without.imterruption 253
Easements Act (5 of 18832)

S. 4—Prescriptive right as an ease-
ment to use land as burial ground cannot
be acquired—Such right is not easement
—Right to cremate dead bodies is also

similar 357a
Ejectment

Suit for—Plaintiff must succeed on
strength of his own title 6466

lection
* Distriet Judge can inquireinto vali-
dity of nomination | paper, irrespective of
Dist. Magistrate's or Chairman’s decision
773a
——Judge can review his judgment in
view of R. 5 of rules of procedure relating
to election petitions 773¢
Electricity Act (9 of 1910)
Fiscal enactment—DBenefit of doubt
should be given 'to those who might be
prejudiced by exercise of powers 298¢
S. 24 — Licensee cannot discontinue
supply to premises whose charge has been
paid—Clause in agreement that he can
do so if default is committed by consumer
for any other premises is inconsistent
with Act 2985
——3. 24—Power todiscontinue is power
given in addition to right to realize ar-
rears — Opportunity to pay off arrears
should be given before cutting off con-
nexion 2984
——38. 24—Supply should be discontinued
only as last resort after all formalities
have been complied with 298e

English Mortgage

Mortgage of lease-hold property —
Express covenant for payment of remb
and royalty by mortgagor—Mortgagee nqb
to ask for money within certain period if
mortgagor pays interest regularly—'Morb-
gagor entitled to remain in possession of
mortgaged premises and to carry on .col.
liery business therein — Whole of ngh'b.
title dnd interest of mortgagor held did
not pass to mortgagee—Mortgage held not
an English mortgage 6595
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Eq“ity ) Evri gpy

*.—*Pergon seeking equity should come
with clean hands”—Partition of property
by registered deed — Clause that ~ one

party shall not purchase holdings allotted:

to another’—REach party breaking terms
in clause — K bringing suit to set aside
purchase by G in contravention of the
terms—K held entitled to sue under the
terms of the deed—XK’s violating terms of
partition deed held no bar to enforce his
legal claim 7796
No positive law or local usage—Pri-
vate property cannot be confiscated or
destroyed wholly or partially T11c
——Question of legal rights — Equitable
principle cannot be applied 2015
—Principles of equity as applied in
Courts of England should be applied in
absence of law laying down different pro-
oedure 33a
Estoppel

* Estoppel is not cause of action—I#
is rule of evidence—1It is not pure ques-
tion of law 713e
Patta describing status of grantor as
raiyatat fixed rate and conferring heritable
right on grantee — Representatives of
grantor accepting patta and basing claim
for rent on it—They cannot subsequently
treat heirs of grantee as trespassers 706
——Assignee of mortgage decree — Deed
of further security in his favour contain-
ing fresh covenant to pay money with
higher rate of interest — Properties old
and new sold under decree—Application
for personal decree for surplus dismissed
as being barred by time — Subsequent
suit on personal covenant in deed of fur-
ther security held not maintainable 5964

——Executionapplication—Ex partefind-
ing that application is within time—Ap-
plication dismissed both parties being
absent—Subsequent application — Judg-
ment-debtor can raise objection that first
application is not within time 230

——Decree for rent—Anterior agreement
not to execute decree proved—Execution
by decree-holder taken and payment
made by judgment.debtor to avert sale
— Bubsequent suit by judgment-debtor
for injunction to restrain decree-holder
from executing decree held not barred by
waiver or acqueiscence on part of judg-
ment-debtor as payments were made
under compulsion of law 1775
Evidence .

———Thak maps are evidence as to state

Evidence

of things at date of Permanent. Settle-
ment . 368g:
~——Recital'in deed to which person is not
party is not evidence against him 368n
——Appellate Court—Credibility of wit-.
ness turning on demeanour — Appellate.
Court can come to different conclusion
only under exceptional circumstances—
But appellate Court may differ from trial

Court under other circumstances 80a.
Evidence Act (1 of 1872)

Ss. 8 and 27—Joint acts of severak
persons sought to be proved for inference
to be drawn from such conduct by Court
—ZEvidence should beled with some de-
gree of particularity — Principle applies.
to evidence relevant under S. 27 also
FB 184¢
——8s. 10 and 32 (3) — Charge under
Penal Code, Ss. 420 and 120-B — Insur-
ance company induced toaccept proposal
by securing false medical report —State-
ment by doctor, though may be inadmis-
sible under S. 32 (8), would be admissible
under S. 10 26.
S. 183 — Suit for khas possession of
land on establishment of title — Defen-
dant claiming it as belongingto his home-
stead—Documents of purchase of home-
stead by defendant and his predecessors
in title are admissible—Absence of proof
of possession affects only weight and not
admissibility 367
S. 27—Joint acts of several persons
sought to be proved for inference to be
drawn from such conduet by Court—
Evidence should be led with some degree:
of particularity—Principle applies to evi-
dence relevant under S. 27also FB 184¢
Ss. 32 (8) and 10 — Charge under
Penal Code, Ss. 420 and 120-B — Insur-
ance company induced to accept pro-
posal by securing false medical report—
Statement by doctor though may be in-
admissible under S. 33 (8) would be ad-
missible under S. 10 26
S. 44—8. 44 has no application to.
proceedings under Civil P. C., 8. 73
FB 2905
S. 72—Kabuliyat — Consideration.
need not appear on face of deed itself—
Oral evidence to show that real consi-
deration is settlement of doubtful rights.
is admissible 368p
——8. 78—Judge presiding cannot dele-
gate to another Magistrate not sitting as.
Court to take writing from accused —
Obiter 308%
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Evidence Act ' .

S. 73—Applicability of 8. 73 toac-
cused person doubted (Lort-Williams, J.,
Jack, J., holding contra) Obiter  + 308¢
—38. 101—Life estate granted by agree-
ment by B to his adoptive mother—Dis-
possession of latter—B predeceasing mo-
ther—4 adopted by B’s widow—Suit by
A after attaining majority of declaration
of title and recovery for possession on
ground of dispossession of grandmother
—Held Art. 142 and not Art. 140, Limi-
tation Act applied—Onus of proving date
of attaining majority held was on 4 2284

——8. 111—"*Active ¢onfidence”’—Inter-
pretation—Words “dctive confidence” in
S. 111 indicate that relationship between
parties must be such that one is bound
to proteet interest of other;"in order that
law may be really protective words
should receive wider interpretation 671c
—8. 111—Gift to person standing in
fiduciary relationship to donor—Donee
is bound to prove 'good faith of transac-
tion—This can be proved by showing
that donor had independent advice or
other circumstances sufficient to estab-
lish good faith 671d
* S. 114 — Presumption — State of
things found to exist at particular time
—Presumption is that it continues—No
rule of evidence for presumption back-
wards exists 7024
S. 114—Party can refrain from pro-
ducing evidence—Other party may then
apply for its production — Else adverse
inference cannot be drawn from non-
production 394
—38. 114, Iil. (a) — Stolen pProperty
found in possession of accused after six
months—Presumption of theft and of
knowingly possessing stolen property by
accused is weakened to stage of mere sus-

icion 680
S. 114. Ill. (b)—Approver's evidence
—Nature and extent of corroboration
necessary explained—Duty of Court indi-
cated—Accused can be convicted upon
uncorroborated evidence SB 513a
——8. 115—Man acting in certain way
—He cannot be heard to say for his be-
nefit that he acted wrongfully—Person
depositing money in minor son’s name in
post office—Death, of minor—Father can-
not subsequently say in order to avoid
duty while applying for letters of admi-
nistration that he did so in order to
escape income-tax—Letters of Adminis-
tration 509¢

25

Evidence Act o
- S. 116—Doctrine of estoppel—Essen-
tials pointed out—Held on facts there
was estoppel 481b
——8. 116—Suit for rent or ejectment—
Relationship of landlord and tenant al-
leged—Plaintiff need not set out his own
title 368!
S. 116—Estoppel under, is estoppel
by contract , : 368m
S. 116—Lessee cannot dispute les-
sor’s title without first surrendering pos-
session 368¢
* S. 133 — Approver's evidence—
Nature and extent of corrobdration neces-
sary explained—Duty of Court indicated
~—Accused can be convicted upon uncor-
roborated evidence—Criminal Trial
: SB 513a
——8s. 155 and 157—Evidence of test
identification is admissible under Ss. 155
and 157 and otherwise also—OUbiter 38110
Execution
Application for execution filed be-
yond time—DPart payment out of Court
alleged to save limitation— Notice issued
on judgment-debtor for objections—On
date fixed for hearing decree-holder not
taking steps and application dismissed for
default—Subsequent application for exe-
cution—Judgment-debtor can raise ques.
tion of limitation as there was no adjudi-
cation impliedly or expressly on such
question of limitation 664a
Satisfaction of decree entered—De-
cree-holder can re-open proceedings on
proper case being made out 645
Step-in-aid—Application for trans.
fer of decree from one Court to another
for execution is step-in-aid 640
Decree binding — Execution Court
should not consider whether decree is
right or wrong 631d
Amendment — Court which passed
decree executing it—Decree can be amen-
ded in execution—DBut if decree is con-
firmed or reversed and superseded by
decree of appellate Court, only appellate
Court can amend it. 6194
Application registered—Court can
receive list of immovable properties even
subsequently if giving list is in time 614a
Sale proclamation drawn after notice
to judgment-debtor or judgment.debtor
knowing terms of proclamation—He can-
not urge, after sale, that property is
described wrongly or undervalued 614¢
——Proclamation—Valuation — Heavily
encumbered properties — Value in un-
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Execution
~encumbered estate, less encumbrances
-should not be taken as correct value 614c
Parties agreeing that money due
-shall he realised by execution—Court
~can proceed by way of execution  596¢

~——Decree binding—Decree altered by
..agreement of parties regarding mode of
ypayment—Execution Court is bound to
give effect to compromise 5964

Decree for rent—Execution Court
-cannot compel decree-holder to proceed
against tenure in arrears in first instance

544

Execution of void decree—Solenama
filed by judgment.-debtor and agreed to

by decree-holder and recorded by Court

-«can be enforced by execution 418
Sale in execution of decree—Sale is
not void but only voidable—Unless sale

.18 set aside, judgment-debtor cannot have
his title declared 3564

-——Notice under O. 21, R. 22 to judg-
ment-debtor—He not appearing on such
~-date—Further rule issued for attaching
.property fixing certain date—Judgment-
debtor appearing on such date and taking
.plea of limitation—Appeal from latter
rule not then barred—Held rule of con-
structive res judicata did not apply by
judgment-debtor not appearing on date

mentioned in notice 306
Decres binding — Application for
rateable distribution — Court has no
,power to inquire as to whether decree is
-a proper or bona fide one — Remedy of
aggrieved judgment-creditor is under
8. 78 (2)—In distributing assets, Court
-acts in administrative and not judicial
capacity : 16 I C795; 221 C 407 and

11 Cal 42, Overruled FB 2904
Decree binding—Decree for khas
_Possession of certain plot—It cannot be
-changed in execution 245a
Decree-holder getting symbolical
.possession—No objection — Subsequent
execution application of decree for actual
Jpossession is not competent 245b

Execution application — Ex parte
finding that application is within time—
Application dismissed both parties being
.absent—Subsequent application—Judg-
"ment-debtor can raise objection that first
-application is not within time 230
~——Agreement anterior to passing of
.decree cannot be set up in proceeding for
-execution of decree—But a party can
westrain by injunction decree-holder from
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Execution

executing decree for breach of obligation
under such anterior agreement 17
Decree for rent—Anterior agreement
not to execute decree proved—Execution
by decree-holder taken and payment
made by judgment-debtor to avert sale—
Subsequent suit by judgment.debtor for
injunction to restrain decree-holder from
executing decree held not barred by wai-
ver or acqueiscence on part of judgment.
debtor as payments were made under
compulsion of law 1775
Prayer for attachment and sale of
judgment-debtor’s properties described in
petition—Sale of such properties and
decree partly satisfied—Application to
file fresh list of properties granted and
such list filed but beyond period of limi-
tation—Held, such application was not
one for execution nor one made in pend-
ing execution and as such did not save
limitation—Held further original appli-
cation was not pending 143
Execution of money decree—Court
cannot in absence of special circumstan-
ces insist that decree-holder should pro-
ceed only against property—DBut under
certain circumstances Court must not
allow decree-holder to have process for

arrest and detention of judgment-debtors
127

Executor .

De son tort—No liability for general
account unless whole is received—If
wrong-doer, liability arises for loss whe-
ther due for negligence or not 396
De son tort — Possession is nob
necessarily of wrong-doer—Intention re-
garding acts is to be considered 39¢
———Release or compounding of debts—
For being excused he must prove that
he acted honestly and reasonably 395

——De son tort—Interest—Debt carry-
ing interest—Executor de son tort rea-
lizing debt is liable for interest 39!

De son tort—Appropriation—Rule
of, does not apply to fiduciary relation—
Executor de son tort cannot therefore re-
mit any debt due to beneficiary and give
preference to his own dues . 39m
—De son tort—Live-stock not deli-
vered—No explanation for non-delivery
~—He is not entitled to feeding charges
while delivering same to owner 39
——Deson tort—Re-imBursement—He is

entitled to get deduetions for’ incomé-ggx
' q
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Extradition Act (15 of 1903)

——Construction—Sections with refer-
-ence to procedure must be construed
atrietly in favour of subject 122a
~———8. 10—8urrender of fugitive crimi-
nals—Warrant is necessary for procedure
under 8. 10 122b

-——8. 23—S. 28 applies only where per-
-son has been arrested under 8. 54, Crimi-
nal P. C., seventhly, not only without
warrant but also without Magistrate's

-order 122¢
Fishery
Right of fishing in non-navigable

trivers is not in Crown but is in riparian
‘proprietors— Government has right to
fisheries in large navigable rivers only
399a
Several fishery — Right must be
founded upon grant of Government —
“Government’s right does not depend on
-ownerships of soil but on navigability of
stream — Grantee can follow shifting
channel of navigableriver even though the
<hannel passes over land of private per-
son 3990
Plaintiff having several fisheries—
‘Current from plaintiffs river introduced
‘by District Board to non-navigable done
—Riparian proprietors who held done
‘before have their rights unaffected even
after blind stream becomes flowing chan-
mel 399¢
Fraud
Party alleging it must prove that he
was deceived into action by that fraud—
Bond executed by minor—No evidence
that he held himself out as being of age
—Held there wasno deception by mis-
representation 198a
Grant
Noabad land—Government has right
to settle it with anybody—Fact of pre-
vious possession is generally taken into
account in so doing—Even if Govern-
ment comes to wrong conclusion on ques-
tion of possession, settlement confers
title only on grantee 209
Guardian and Ward
* Money due to minor under decree
—Certificated guardian cannot receive
decretal money out of Court and give
valid discharge 6315
Guardians and Wards Act (8 of 1890)
Ss. 47 (1) and 7 (1)— Interlocutory
order—Application for being appointed
guardian—Court refusing application but
keeping case pending for considering ap-
pointment of Court of Wards or other

o
Guardians and Wards Act A

guardian— Order is mterlocutoty and
hence Eft appealable . 223

Hindu
ok

Adoption— Authority — Widow’s
authority is not extinguished by her first
adopted son attaining competency before
death—Power is not exhausted at death
of such son 7165
Adoption— Anti-adoption agreement
by adoptive mother with natural father
of adoptee— Agreement' is valid apart
from custom 702f

——Alienation—Widow—Though alienee
is not bound to see to application of
money, fact of money being spent for
such object may prove necessity 625a

-——Alienation—Widow leasing property
for 99 years to secure yearly sum for her-
self and to discharge prior mortgage not
for necessity—Intention of lady not to
benefit estate but to spite reversioners—
Lease held not binding on reversioner—
But lessee held should be compensated
for improvements effected which are in.
separable from land 6255
Alienation— Widow — DBenefit of
estate—Meaning—DBare idea to improve
80 as to increase income but not to pro-
tect or preserve it is not sufficient to
make transaction binding on reversioner
(Obiter) 6256
-——Alienation — Widow — Consent
given when widow is alive by presump-
tive reversioner who becomes owner on
widow's death can be regarded as effec-
tive election 495b

Alienation—Widow — Legal neces-
sity—Representation of existence of debt
at the time of kobala is not sufficient
proof 94
——Alienation by widow in favour of re-
versioner for consideration — Part of
consideration utilised for legal necessity
—Alienation can be set aside by next
reversioners, not unconditionally but on
terms 205
Debt — Promissory notes executed
by manager in their own names for debts
incurred for purposes of joint family—
Suit on promissory notes—Other mem-
bers impleaded and debt alleged to be for
benefit of joint family business — Suit
held to be not merely on promissory
notes but on original consideration as
well 1024
——Joint family—Payment by manager
saves limitation of whole debt 6485

o
ES
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Hindu Law . .
——Partition between husband and son
—Wife is entitled to share though she
herself cannot demand partition — On
suit by son against husband for partition,
wife gets right to claim her share and
gets a beneficial interest in family pro-
perty 131a
——Partition— Institution of partition
suit effects severance of status 131b
—Partition— Mortgage by father and
son— Partition'suit by son against father,
mother and other members — Consent
decree in partition suit and mother al-
lotted certain share in property— Suit
by mortgagee against father and son be-
fore decree in partition suit but mother
not made party— Decree on mortgage—
Application by mortgagee to implead
mother also as defendant in mortgage
suit dismissed—Suit for declaration that
mortgage decree is binding on her—Held
it was not binding on her 131c
—— Religious endowment — Succession
to Office of Shebait—ILaying down rule
differing from line of Hindu inheritance
is invalid 2844
Reversioner— Long lease executed
by widow to spite reversioner — Know-
ledge of reversioner that property was
to be sublet and about construction raised
by lessee on property—These alone held
not sufficient to constitute estoppel 625d
Succession— Daughter’s unchastity
bars her from inheritance — Daughter
living with another man as his mistress
18 unchaste, even though she does so
for long time 144a
Surrender— Doctrine has basis in
Smritis—It is not evolved by Courts on
?rinciples of jurisprudence 6890
" Widow— Surrender— Insignificant
part of estate left out—Terms of the
surrender substantially indicating to pass
entire estate— Surrender is valid  689a
Widow—Widow's estate is not life
estate but one of inheritance to herself
and her husband’s heirs—Her power to
alienate estate for term not exceeding
her life-time is not absolute -—— She
can alienate for her own life but aliena-
tion is questionable by reversioners if
widow surrenders estate 689¢
o Widow—Surrender —Consequence
of—Logical consequence of surrender is
that prior alienations by widow in ‘excess
of her powers are challengeable imme-
diately after surrender—Alienee takes
visk—Object of Hindu law is to prevent
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Hindu Law - . . o
improper alienations by limited owner—
Alienee without inquiry as to necessity
takes risk in case estate is surrendered
6894
Widow—Surrender—Alienation by
widow in excess of her powers— Subse-
quent bona fide surrender—Reversioners:.
can challenge alienation at once 689¢
Widow—Surrender can be effected
even when estate is taken by female 689f
* Widow - Surrender by widow in
favour of next reversioner—Surrender to-
be effective there must be complete self-
effacement of widow —Mere device to -
divide estate between reversioner and
widow will not pass good title to rever-
sioner 20a
Will—Benign construction should
be used—Intention of testator should be-

given effect to 2845
Impartible Estate

Whether holder can burden estate -
with liabilities under contract entered
into by him personally—Quaere 39v
Income-tax Act (11 of 1922)

S. 10 (2) (vi)—Letting out press at
rent is business— Lessee is liable only for -
repairs and not for depreciation—Owner
can claim allowance for depreciation 344

Indian and Colonial Divorce (Jurisdiction}-
Act (1926)

S. 1 (4), Rules under, R. 9—DPer-
gson charged with adultery—Application .
for leave to intervene should be made by

summons supported by affidavit 456 -
Indian Christian Marriages Act (15 of 1872):

S. 38—Section governs schedule—
Space for age need not be filled 678a.
Inherent powers

g S. 151, Civil P. C., confers no new
power but empowers Court to make ne-
cessary orders for justice and prevention
of abuse of process—Court cannot exone-

rate litigant from obligation under statute-
7070-

S

Insolvency
*——Appeal —Abatement —Application:
for discharge dismissed—Appeal—Heirs-
of one of deceased creditors not brought
on record—Appeal abates as a whole—
If receiver is on record, it does not abate
6440
-——Annulment of transfer—Application
for adjudication admitted and opposite
party appointed interim receiver—Before
order of adjudication is made, Court can-
not inquire under S. 4 of Provincial In-
solveney Act, whether transfers made to:
third persons are genuine or not 558,
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Hnsolvency )
——TInterim receiver—Order to him to
enter upon third person’s property is not
one under Provincial Insolvency Act,
8.4 5580
——Application by Receiver in insol-
vency that certain mortgaged property
in custody of Court through Receiver
appointed by Court be made over to him
rejected—No appeal lies 4600,
——Mutual dealings between insolvent
and creditor —Execution —Set off —Aec-
count has to be taken of what is due from
one to other in respect of such mutual
dealings —(Obiter) Mutual dealings in-
clude eclaim for unliquidated damages
.also ' 2250
Petitioning ecreditor inadvertently
omitting to include security —Proceedings
need not be wholly set aside 84a
{nterest
Though not recoverable either under
Contract or Interest Act, Court can de-
cree it for damages 347e
Interest pendente lite can be award-
ed as damages 347f
Cessation of —Creditor putting pay-
ment beyond debtor’s power—Interest
-ceases—DBut mere appointment of receiver
-or temporary injunction does not make
interest cease . 39r
Award of, as damages—Creditor can-
not appropriate payment towards interest
—DPayments made by executor should be
-deducted from principal 39¢
Interpretation of Statutes
Reference to another statute—It is
not always safe to interpret particular
-statute with reference to provisions con-
tained in another statute 732b
—Retrospective effect —Law asit exists
~on date of commencement of suit must
-decide rights 541b
—Statutory enactments are less elastic
than common Law principles 316¢g
——Introductory note can be referred
-only where section is ambiguous 304a

——Piscal enactment—DBenefit of doubt
should be given to those who might be
,prejudiced by exercise of powers 298¢
Marginal notes when” inserted by or
“under authority of legislature can be re-
ferred to 2875
——General Act inconsistent with special
Act—Former is inapplicable 281a
Judge should apply law to all cases
which appear to be comprehended within
the express sense of law or within the
«gonsequences thereof 295

Jurisdiction a
Civil Court—Assessment madeintra
vires by Collector—Civil Court has no
jurisdiction to touch it—Collector asses-
sing person as tenure holder—Civil Court
has no jurisdiction to say that he is cul-
tivating ryot for purposes of Cess Act—
The only remedy of aggrieved person is
under Cess Act 634a
Smail Cause suit—Suit filed as Small
Cause suit—Munsif transferred and suec-
cessor not having Small Cause powers
appointed—=Suit transferred to his Court
—Before commencement of hearing, Mun-
sif invested with powers of Small Cause
Court Judge to try such suits—Decision
of Munsif is final and not appealable—
Ouly revision is competent 556
Special tribunal for determining cer-
tain questions—Civil Court cannot take
cognizance of such matters 106
Laches

Court can pass supplemental order
for shortening litigation — Delay not
amounting to waiver or acquiescense does
not deprive party of his remedies 39u
Land Acquisition Act (1 of 1894)

. S. 32—Compensation — Money in-
vested in securities 20 years before—1It is
not incumbent on President to direct re-
investment 248a
S. 32—President should not exercise
discretion unless he is moved by parties
interested in compensation money 248b
S. 32—Compensation money can be
invested in purchase of lands presumably
of same value and income as lands ac-
quired—Interest of person for whom
money is held in trust must be consi-
dered 29a
S. 832 (2)—Person incompetent to
alienate—Expenses incidental to pur-
chasing of property by way of investment
of money deposited in respect of acquired
land are payable by Collector 119
Landlord and Tenant

-—Stranger claiming right through ten-
ant by purchase of tenancy—Nature of
tenancy should be determined before de-
claring stranger’s rights 786
Tenant obtaining encroached land of
third party byadverse possession—Land-
lord obtains title to land—Hence land-
lord is entitled to rent from tenant in
respect of that land 771
——Remission of rent—Suit for declara-
tion of custom—TLandlord denying custom
in cases of some tenants—Right of all
under custom is not barred by limitation,
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Landlord and Tenant o ,

refusal being in some ocases only—Suit
under O. 1, R. 8, Civil P. C., by some
tenants for declaration of custom is not
barred 7440
——Tenant cannot terminate tenancy by
repudiating tenancy—Such repudiation
only gives landlord option to terminate
tenancy— Tenant cannot urge in suit for
rent that another person has superior ti-
tle to land 609
——Notice—Two tenancies created, one
by plaintiff alone in respect of his pro-
perty and another by plaintiff and his co-
owners in respect of joint property—No.
tice to quit by plaintiff's agent requiring
tenants to vacate both—Notice held in-
valid as regards latter property, butvalid
regarding former 577
——Rent—Suspension of rent allowed to
tenant on ground of dispossession in prior
suit for rent—Subsequent publication of
Record of Rights in which tenants were
marked as being in full possession of land
~—Subsequent suit for rent by landlord—
Onus is on tenants to prove continuance
of dispossession from earlier suit 554

Tenant not misled into building
structures which are not permanent—He
is not entitled to compensation 541c
—— Tenant having lower status cannot
acquire higher status by asserting to
landlord’s knowledge for more than 12
years 498a
——Non-transferable holding—Transfer
—Landlord can use rccorded tenant 4980
~——TLandlord is bound to indemnify te
nant against disturbance 464
——Lease called chukani—Interest of
tenant is only that of under-raiyat and
not heritable—Held no occupancy right
can beacquired by 12 years occupation
462¢
~——Several tenants—Denial of title by
some of tenants in written statement is
not sufficient to cause forfeiture of ten-
ancy 393a
——Tenant denying landlord’s title ean.
not subsequently claim to be tenant 393%
——Minersal rights are in owner 3687
——Rent free grant—Minerals will not
pass to grantee in absence of express re-
servation 368%
—Plea of eviction by title paramotnt
~—Conditions necessary stated—Forcible
expulsion is not necessary 3680
—— Rent issued out of land or covenant
concerning rent is

covenant which
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touches land or runs with it—It can be
enforced against transferee of lease 868»-
——Denial of landlord’s title followed by:
decree of Court affirming such denial—-
Denial operates as forfeiture— But for-
khas possession, land must be proved to-.
belong to plaintiff—Plaintiffs and defen..
dants cosharers—No relationship of land-.
lord and tenant—Defendant in possession.
of property—Plaintiff is not entitled to
khas possession—His remedy is only to-.
sue for partition 2563
——Claim for additional rent on ground
of excess area—Onus of proving that ten-.
ant is holding excess area is on landlord.
. 210a:
-—Rent—Claim for excess rent for ex-
cess area—Plaintiff is entitled to benefit.
of presumption that standard of measure.-
ment prevalent when record of rights is.
finally published is also .standard at in-.
ception of tenancy—Presumption is re-
butted by evidence of absence of uniform-
standard at time of inception 210¢
Tenancy can be proved by oral or-
documentary evidence 2025
——Buit by tenant against trespasser for-
possession=—He need not prove terms of’
tenancy with landlord—It is enough if
he proves that alleged landlord has aec-.
cepted rent from him 202¢

—Tenancy already existing on date-
when another tenancy created by land-.
lord on same land— Prior tenant party-
to suit for rent against subsequent tenant.
and admitting liability to pay rent—

General prayer in plaint for rent— Held:
second tenancy had no effect in law and.
landlord could not recover rent from:
tenants but that decree could be passed

against prior tenant 193
Chukani right in Rangpur matures.
into occupancy right if held for more.
than 12 years 149

——Rents—Lump rental tenancy—Deli-.
berate and forcible expulsion of tenant
by landlord from part of demised pre-
mises—Tenant is entitled to entire sus..
pension of rent &ill he is restored to pos-
session 1345
Land Tenure

—Lakheraj lands—Right of Govern-
ment to assess to Government revenue is.
barred by lapse of 60 years 368e-
Lease

Construction—Tenant unable to ac-
quire any right of transfer or any other
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Lease
legal right ug‘der the kabuliyat—Tenancy
oreated was tenanecy-at-will” 783a
——No reference to cultivation— No
stipulation for payment of cesses—True
purpose of lease preservation of rearing
of fish—Grazing cattle on bank only sub-
sidinry— Lease is for non-agricultural
purposes and is governed by Transfer of
Property Act and not by Bengal Tenancy
Act 638¢
—~——Meaning—Held solenama in compro-
mise decree was lease and inadmissible
in evidence being unregistered 261a
Legal Practitioner
Attitude of pleader highly reprehen-
sible showing lack of faith in Courts of
justice—Case must be dealt with severely
742
——Professional misconduct — Giving
false information to client held amounted
to professional misconduct 547
On premature threat from Bench,
legal practitioner should protest then
and there but should not take pusillani-
mous attitude 231a
Cost—Order of direct payment may
be made in appropriate cases 168a
——Solicitor’s lien~—English law prinei-
ples should be applied—O0. 21, Civil P. C.,
does not alter law as to solicitor’s lien
1685
Solicitor has lien over property re-
covered or proceeds of judgment—DBona
fide compromise between parties—Court
will not interfere for preserving solicitor’s
lien—But if it is collusive, Court will
interfere—Meaning of ‘collusive’ explain-
168¢

ed

Legal Practitioners Act (18 of 1879)
——S.. 12 — Pleader convicted under
S. 17 (1), Criminal Law Amendment Act,
and under Ss. 124-A, 153.A and 178,
Penal Code— Convictions held implied
defect of character and entailed severe
action 742a
S. 12— Mere negligence however
gross cannot amount to misconduct—DBut
if accompanied by suppression of truth
or deliberate misrepresentation, it is

misconduct B 484
Legal Representative

Decree against daughters for arrears
of rent acerued due after death of last
male holder—Daughters in enjoyment of
profits—Daughter surrendering estate to
reversioners— Liability under decree is
personal liability of daughter and is not
attachable to reversion unless tenure it-
self proceeded against-——Reversioners are

Legal Representative
not legal representatives of daughter,
judgment-debtor, in respect of property
sought to be sold, within 8. 50,
Civil P. C. 7136
Letters Patent (Calcutta)
Appeal under—Civil P. C., and rules.
under it apply to Letters Patent appeal
also 350
——(Cl. 15—Order refusing application
for appointment of receiver is judgment
35as
——(ls. 25 and 41—'By any Court’ in
Cl. 41 has reference only to original cri--
minal jurisdiction of High Court 4775
——Cl. 41 — Judgment made by High.
Court in criminal case on appellate side-
—High Court cannot grant leave to ap-
peal to Privy Council 477a
*#¥-——(l. 41—Contempt proceedings are-
not within ordinary criminal jurisdiction
FB 4197
Limitation

* Life tenant dispossessed — Rever-
sioner’s suit for possession within 12 years..
of death of tenant is in time—Successive
life estates—Reversioner’s suit for posses- .
sion is in time if within 12 years of death.
of last holder 7024
* Cause of action arising in lifetime
of last full owner—Subsequent interposi-
tion of life estate—Art. 140 or 141, Lim.
Act, does not apply—Art. 142 applies
702¢-
——Obstruction to right of way is con-
tinuing nuisance 201a. .
Limitation Act (9 of 1908)
S. 3—Exemption cannot be claimed:
apart from the Limitation Act 3334
S. 6—8. 6 contemplates cases whera
there is only one minor decree-holder or
where all decree-holders are minors 631a
*——8. 7—8. 7 contemplates discharge
by person who is able to give discharge
by virtue of his legal capacity under sub-
stantive law—Discharge by certificated.-
guardian out of Court does not come
under S. 7 unless it is proved that such
person is in a position to give discharge
631c
——8. 9 — Application for delivery of
possession by auction-purchaser — De-
claration obtained by another that auc-
tion-purchaser had obtained no right—
Declaration set aside on appeal—Auction-
purchaser is entitled to avail of fresh.
cause of action for subsequent application.
for delivery of possession—S. 9 is not
applicable 333¢
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Limitation Act

——S.15—Application under O. 21, R. 97
'Civil P, C,, cannot be treated as execu-
4ion applica,tion 333a
S. 18—Plaintiff establishing fraud of
defendant in keeping him away from
knowledge of his right—Defendant must
prove knowledge of plaintiff beyond period
of limitation 779
-——S8. 18—Application under — Appli-
cant is entitled to benefit of S. 18 895
S. 19—Document denying and re-
pudiating liability to pay is not sufficient
to extend limitation 255a
S. 20—Part payment by one of joint
debtors—Mere presence of other debtors
a$¥ place of payment is not sufficient 648a

8. 20—Written statement cannot be
called in aid for purposes of S. 20 2555
S. 23—Sheds constructed by defen-
dant on land which plaintiff has right to
use—Suit for declaration of plaintiff’s
right and removal of sheds is governed
by S. 23 405
-——Art. 11-A— Application under O. 21,
R. 97, Civil P. C.—Auction-purchaser
present but adducing no evidence—Other
party examining witness and Court pass-
ing orders—There is sufficient investiga-
tion 267
Art. 89—Art. 89 applies even to suits
against legal representative 817¢
Art. 95—Proof of non-service of sum-
mons is not sufficient to set aside decree
—Fraudulent suppression of summons
and fraud of defendant must be proved 95
Art. 120—Son obtaining probate of
will of deceased mother—Money set apart
by mother as due to another after ob-
taining letters of administration to estate
of her mother Z—Such money invested
in Bank for interest by son—Another
person obtaining letters of administration
to estate of E and money set apart
handed over to him—That person apply-
ing by originating summons and seeking
gon to account for interest obtained—
Originating summons lies—Even though
proceeding is not suit, leave was neces-
sary—Held also claim is governed by
Art. 120 511
Arts. 140 and 141—Plaintiff’s suit
prima facie under Arts. 140 and 141—
Defendant to avoid operation of articles
must prove that limitation started from
time of last full owner, i. e., he was dis-
possessed when full owner 702¢
Arts. 140 and 142 — Life estate
granted by agreement by B to his adop-

Limitation Act ‘ ]
tive mother—Dispossession of latfer—B
predeceasing mother—A adopted by B’s
widow—Suit by 4 after attaining majo-
rity for declaration of title and recovery

. of possession on ground of dispossession

of grandmother—Held Art. 142 and not
Art. 140 applied—Onus of proving date
of attaining majority held was on 4 228a
Arts. 142 and 140 — Life estate
granted by agreement by B to his adop-
tive mother —Dispossession of latter—B
predeceasing mother—A4 adopted by B’s
widow—Suit by A after attaining majo-
rity for declaration of title and recovery
of possession on ground of dispossession
of grandmother—Held Art. 142 and not
Art. 140 applied—Onus of proving date
of attaining majority held was on 4 228a
Art. 143—Art. 143 applies to suits
for possession when plaintiff is entitled
to possession by forfeiture or breach of
condition—Art. 143 is not necessarily
restricted to landlord and tenant 779¢
Art. 143 — Porfeiture — When it
amounts to, explained 7794
Art. 180 and S. 9—Application for
delivery of possession by auction pur-
chaser—Declaration obtained by another
that auction purchaser had obtained no
right—Declaration set aside on appeal—
Auction purchaser is entitled to avail of
fresh cause of action for subsequent ap-
plication for delivery of possession—S. 9
is not applicable 333¢
Art. 181—Decree for costs awarded by
trial Court set aside on appeal to High
Court—Appeal to Privy Council dismissed
with costs—In execution of a decree for
costs in Privy Counecil, judgment-debtor
is entitled to set off costs in trial Court
realized by decree-holder 225¢
Art. 182—Decree passed by Court 4
transmitted for execution to Court B—
Execution dismissed on part satisfaction
on 30th April 1930 —Execution applica-
tion in Court 4 on 5th April 1933 —Court
4 enquiring from Court: B about execu-
tion—On receipt of certificate execution
registered —Execution held not barred
by time as date of certificate and not of
its arrival was relevant 99

Sch. 1—Cause of action should be
dated from date when remedy isavailable
to parby 333d
Lunatic

Joint managers—Office of survivor
terminates on death of co-manager—Rule
of English law applies 836
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‘Mahomedan Law
Gift—Musha—Doctrine of invalidity
-should be confined within strict rules
—~Gift of undivided share of watery
portion of tank and its bank is valid
739a
Gift—Musha — Donee admitted to
;possession with donor and recognised as
1person in possession—Gift is valid 7395
——@ift—Gift of land in possession of
tenants—Lessees asked to give possession
‘to donee—Document of title and docu-
mentary evidence placed in possession
-of donee to enable him to establish title
and recover possession — Held there
was sufficient delivery and gift was valid
393¢
——Marriage—Term of Muta marriage
-can be extended 572
Maintenance
Arrears of—Order of Criminal Court
allowing arrears of maintenance —If only
jpersonal right is created, they are not at-
tachable 578
»Master and Servant
Departmental enquiry leading to dis-
missal—Irregularity therein condoned by
-employee himself — He ecannot subse-
quently claim damages on score of such
dirregularity 552a
"Maxims
Presumption against spoliator should

be reasonably softened 397
¥Mesne Profits

Land settled with tenants—Mesne
profits can be calculated on basis of ren-

tal value of land 206a
Mines
Mineral rights are in owner 368,

Minor
—Party alleging it must prove that he
was deceived into action by that frand—
Bond executed by minor-—No evidence
that he held himself outas being of age—
Held there was no deception by misre-
presentation 198a
——DBond executed by minor—No mis-
‘representations as to being of age by
minor — Suit for return of money—
'Plaintiff held could not get any relief
1980
——Certificated guardian appointed guar-
dian ad litem—Merely because he ceases
to be certificated guardian, he does not
ipso facto cease to be guardian ad litem

160a
‘Mortgage
——Mortgagor or person coming into
possession under him is estopped from
«denying title of mortgagee 666a

1935 Indexes (Cal.) —5

Mortgage ‘
Mortgagee having notice of sale of
portion of equity of redemption but not
impleading purchaser in suit on mort-
gage — There should be proportionate
abatement of mortgage money 6664
Redemption— Mortgagee relinquish-
ing in Court claim against purchaser of
portion of equity of redemption—Pur-
chaser of other portion is not entitled to
redeem piece-meal 666e
*——Death of mortgagor—Payment by
one of his heirs within limitation does
not save limitation as against others but
is operative only as against him 6484
Assignee of mortgage decree—Deed
of further security in his favour contain-
ing fresh covenant to pay moneys with
higher rate of interest—Properties old
and new sold under decree—Application
for personal decree for surplus dismissed
as being barred by time—Subsequent
suit on personal covenant in deed of fur-
ther security held not maintainable 5§96a
——Decree obtained by subsequent
mortgagee and property purchased by
third party in execution of decree.—Sub-
sequent purchase by first mortgagee in
execution of decree obtained by him in
suit filed subsequent to second mort-
gagee’s suit—Only mortgagor made party
by first mortgagee—First mortgagee is
not entitled to decree for possession on
declaration of title as against third party
in possession in suit filed against mort-
gagor and such third party nor can he
get decree for possession subject to third
party’s right to redeem—He can fall
back on his own mortgage and bring ap-
propriate suit—This suit cannot be treat-
ed ag suit to enforce his mortgage if 12
years have already lapsed from date
when mortgage money became due 139

——Redemption — Redemption is legal
right and not liability which the person
entitled can be compelled to discharge

1395
———Property not mortgaged included in
sale proclamation and sold—Mere absten-
tion of mortgagor to rectify does not
disentitle him from recovering such pro-

perty 15a
Moveable Property
Bond is moveable property 39

Occupancy Rights

——Auction sale of non-transferable
holding—Landlords of portion sold treat-
ing holding as abandoned and granting
settlement to others—Auction-purchaser
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O ccupancy Rights

has no right for khas possession against
tenant with whom land is settled hy
landlord 709
——Purchase by co-sharer landlord of
non-transferable occupancy holding —
He can sue for ejectment of trespasser

. 151
Pardanashin Lady

——Disposition must be substantially
understood — Parties relying on it must
satisfy Court that deed has been explain-
ed to and understood by party under dis-
ability—Mere execution without duress
or protest is not sufficient 6714
——DPerson relying on deed executed by
such lady must show that she compre-
hended nature and effect of deed 4954
—~—No domination of will — Relation-
ship is not unequal 234a
——Independent advice — Pardanashin
lady intelligent—Near relation to assist
her—1It cannot be said that she has no

independent advice 2340
Partition

Suit—Some of co-sharers not made
parties—Suit cannot be proceeded with
478L
——Several persons entitled to succeed
to property — Property belongs to them
jointly — Possession of one is construc-
tive possession on behalf of all 2730
——Suit by one of co-sharers for parti-
tion of his share—Allegation that he is
in joint possession with defendants—Ad
valorem fee need not be paid 273c
Partnership
—— Union of two joint families cannot
form partnership 537d
-— Representation by one will not bind

others 275a
Penal Code (45 of 1860)

S. 34—'Act’ includes series of aots
but all in pursuance of common inten-
tion 5260
-——38.120.A — Merely because agree-
ment to do illegal act is of itself erimi-
nal conspiracy, it cannot be said that
offence begins and ends at same time—
It may continue so long as persons cons-
tituting conspiracy remain in agreement
3164
7S. 120-A—A finding that conspiracy
existed arrived at by lower Courts is
binding on High Court 316e
: S. 120.B — Conspiracy — Proof—
Mere evidence of association is not suffi-
cient for inference of conspiracy
(SB) 580a
——38. 120.B — Sentence—Murder com-

Penal Code
mitted by youths—They being members
of revolutionary party engaged in killing
officials—No evidence that they were un-
der domination of others—No expression
of regret—Denial of guilt—Held capital
punishment was proper (SB) 513d
¥ ———§.124.A—Recommending Bolshev-
ism as preferable form of Government and
encouraging youths to join Bengal Youth
League and carry propaganda to obtain
supporters of communism is no sedition
636
—8. 1983—Accused must have inten-
tion of fabricating evidence in order that
it should appear in evidence in judicial
proceeding—Fabricating evidence merely
to screen himself is not sufficient  304c
S. 216.B—Harbouring—Mere know-
ledge of whereabouts of offender does
not amount to harbouring 550
—8. 302—S8entence— That accused is
only son of his widowed mother or is
sincerely penitent and filled with re.
morse for his conduct is no ground for
not inflicting death sentence 5916
—-8. 302—Sentence — Accused over-
come with passion at insults heaped on
him by his brother—Planning to murder
him and concealing a dao for killing him
—Period between idea of killing getting
into his head and actual killing very
short—Provocation though not sufficient
to convert offence into culpable homicide
held sufficient to inflict less penalty
591¢
——S 302—Accused aged 20—It is not
sufficient to justify lesser penalty 5260
S. 302—Sentence — Murder com-
mitted by youths—They being members
of revolutionary party engaged in killing
officials—No evidence that they were
under domination of others—No expres-
sion of regret—Denial of guilt—Held
capital punishment was proper(SB) 513d
——8. 318—Dead body must be found
and identified as that of child which
accused is alleged to have been delivered
of 4895
~——8. 318—DBrith taking place in Hos-
pital and known to several persons—No
evidence regarding death of child—Held
case did not come under S. 318 489¢
——S. 839—Voluntary obstruction of
vehicle is not wrongful restraint 252 .
——8s. 395 and 396—Dacoity — Each .
gunner having light-man attached to aid
him in firing—No shot fired on upper -
part of body—Injury caused by one of




SUBJECT INDEX, 1935 CALCUTTA 35

Penal Code

-such shots on stomach and death result-
ing from it—Accused held had no inten-
tion to kill but only to disable vietim
from offering . resistance — Offence held
only punishable under 8. 395 and not
under S. 396 (SB) 580b
~—38. 395 — Dacoity planned and of
worst deseription—Deterrent punishment
is necessary (SB) 580c¢
——8s. 409 and 477—Offence of mis-
appropriation in respect of several items
may be joined with charge of falsification
which is one of series of acts 312a
#———8 471—Previous trial — Accused
referring to Istafanama, alleged to be
forged, in written statement— Istafanama
not produced nor filed by accused—Pro-
duced and put in evidence by witness
for prosecution — Referred by defence
counsel in cross-examination—Held no
user within S. 471 687a

S. 471—Document put in evidence
by prosecution—Defence counsel’s cross-
-examination on document — Cross-ex-
amination is no user under section 687¢
~——3S. 498—1In cases under S. 498, fact
that girl went away of her own accord is
immaterial 677a
S. 498-—"Taking” does not mean
- enticing or taking by force— Person acti-
vely assisting woman to get away from
her husband’s house or from custody of
some person taking care of her comes
under S. 498 6770
——8. 498—Consent of woman is im-
material—Kvidence of accused having
taken or enticed away woman is neces-
sary 345
~——8. 499—Mere delivery of letter con-
taining defamatory matter to complainant
is not publication 736a
*——8. 504—Offence depends on inten-
tion or knowledge of offender and not on
sensitive feeling of offended 7360
Permanent settlement
Person claiming certain land as ap-
pertaining to permanently settled estate
—Onus is on him to prove that such land
i8 included in mal assets of estate at date
of permanent settlement 368a
Pleadings
——DParties are limited to case made in
pleadings—TFacts admitted therein need
not be proved 2630
Possession
Person dispossessed not filing suit
-under 8, 9, Specific Relief Act—He can
:succeed only'on strength of his title 646¢

Practice
——Duty of Court— Plaintiff's practi-
cally whole case rejected— Court is not
justified in proceeding on equitable
grounds to grant plaintiff relief without
considering risk taken by defendant 234e
English Law—Principles of equity
as applied in Courts of England should
be applied in absence of law laying down
different procedure 33a
—Evidence—Party can refrain from
producing evidence—Other party may
then apply for its production—Else ad-
verse inference cannot be drawn from
non-production 39d
— Evidence—Withholding evidence by
tortious acts — Strongest presumption
applies to India 39¢
Finding based on no evidence is not
binding on appellate Court 648¢
———Finding of fact based on evidence
is final 2106
New plea—Plea not taken either in
primary or appellate Court cannot be
raised in second appeal 7260
*~-—New plea—Plea based on mnotice of
nature of eclaim made in previous suit
against party—DPlea not raised in lower
Courts—Nothing on record of present
case showing nature of notice—No find-
ing of Courts below whether notice was
actually served—DPlea held, could not be
raised for the first time in second appeal
713d
~——New point— Second appeal—Points
involving investigation of facts are not
allowed 779a
New point—Point of law, not re-
quiring additional evidence or assump-
tions can be raised in second appeal
1790
# —— Procedure—Sessions trial-—Accused
cannot file written statement—No such
provision in Criminal P. C. 6870
——Relief—Suit for declaration of exis-
tence of custom—Real relief sought be-
ing declaration of right based on custom
—Relief really sought should be allowed
T44a
——Relief—Suit on bond— Defendant
not disputing amount—Decree cannot be
passed for less amount 559a
*-——Statement of another accused, in
separate case, against accused referred
to in judgment—Practice is entirely im-
proper—Case should be transferred ir-
respective of S. 190, Criminal P. C. 6210
———Suitors should have feeling that
court does not decide as to. veracity of
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Practice
witnesses before they are seen in wit-
ness-box 231c
Withdrawal of suit — Court giving
permission to withdraw suit and file fresh
suit—Court in subsequent suit cannot in-
quire as to whether order granting per-
mission has been properly made 739¢
——1In matters of exemption, Registrar
must refer matter to Chief Justice 509a
Precedents
ok Privy Council—Dictum (obiter) is
entitled to highest respect in precedents
(FB) 4194
Pre-emption

Hindus of Sylhet have right of pre-
emption—No evidence is necessary for
proving such custom as it has received
judicial recognition 17
Prescription

Prescriptive rights as an easement
to use land as burial ground cannot be
acquired—Such right is not easement—
Right to cremate dead bodies is also
similar 357a
Evidence of long and continuous
user—Court need not consider specifie
number of years to which it has lasted

357b
Presidency Towns Insolvency Act (3 of 1909)

8. 18 (6)—Proceedings for postpone-
ment of question as to existence or other-
wise of debt — Conditional adjudication
order need not necessarily be added to

order for furnishing security 845
Press (Emergency Powers) Act (23 of 1931)

S.4 (1)—" Reprisal ” meaning ex-
plained—Held from the context that its
use was not hit by S. 4 B) 74a
—— 8.4 (1)—" Retaliative " — Use of
word without ascribing base motive to
Government held is not hit by Act

(SB) 745
——38. 4 (1)—Intention of writer is im-
material— Effect of words used must be
considered (SB) 74c
—— 8.4 (1) — Words imputing base
motive to Government is offence—Saying
that Government is acting from im.
proper motive amounts to saying that it
is acting from base motive (SB) 744
—38. 4 (1)—Mere disapprobation how-
ever strongly worded does not show in-

tention to excite disaffection (SB) T4e
Principal and Agent

Claim for accounts—Suit is governed
by Art. 89 and not Art. 90, Limitation
Act—Plaintiff cannot alter frame of suit
in appellate stage 817a
*———Agency between two persons —

Principal and Agent

Death of principal—Agent continuing im
service under sons of principal—Suit for
accounts—DPeriods of agency before and
after death of principal should be sepa-

rately considered—Former agency ter-

minates on death of principal and limita-

tion for suit for accounts with regard to-
that period is three years from date of

termination 8174
Privy Council

“-——Privy Council decisions are not

binding on King’s Bench (FB) 419¢-
Promissory Note

Plaintiff can file suit on it or in alter-

native on consideration—But suit filed

only on note—Note inadmissible being.
insufficiently stamped—He is out of Court
5 658a.
*——Promissory note insufficiently stam-

ped—Plaintiff can succeed on basis of
consideration only where right to obtain.
such relief is independent of promissory
note 6586
Promissory notes executed by mana-

ger in their own names for debts incurred.
for purposes of joint family—Suit on pro-
missory notes—Other members implead-
ed and debt alleged to be for benefit of
joint family business—Suit held to be not.
merely on promissory notes but on origi--
nal consideration as well 102a-
Loans independently of note—Cre-.
ditor is not debarred from suing on origi-
nal cause of action which arose out of.

same transaction as execution of note
1026

Provident Funds Act (19 of 1925)

-——38s. 4, 5 (2)—Nominee holding certi-.
ficate is entitled to money in preference
to another having obtained prior certifi-

cate a71 (1)
Provincial Insolvency Act (5 of 1920)

S. 10— Debtor * may be interpreted
in plural—Joint petition by three bro-
thers for adjudication is competent 174
——8. 28 (2)—Sale in execution of decree-
—Purchaser of insolvent’s property in:
good faith without notice of insolvency
acquires good title against Receiver—Sale
is not nullity for want of notice under
Civil P.C., O 21, R 22 5085
——Ss. 28 (2) and 51 (3)—8. 28 (2) is
controlled by S. 51 (3) 503¢:
——8. 28 (2)—Sale in execution of decree:
—Judgment-debtor adjudicated insolvent
—He has no locus stands to apply under
8. 28 (2) to have sale declared void 3891
——8. 28 (6)—Receiver appointed for
benefit of mortgagee — Insolvency of
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Provincial Insolvency Act
mortgagor—Receiver cannot be removed
by insolvency Court—Official Receiver
can get himself impleaded 4606
S. 28 (7)—Auction-purchaser pur-
chasing property of debtor after admis-
sion of insolveney petition but before
order of adjudication—Title is not abso-
lute but contingent on application being
dismissed 6124
——8. 41—Order of discharge can be
made only in interest of general body of
creditors—That only one of them objects
to it is not material 64456
—38. 51—=S8ale in execution of decree—
Purchaser of insolvent’s property in good
faith without notice of insolvency acquires
good title against Receiver—Sale is not
nullity for want of notice under O. 21,
R. 22, Civil P. C. 5035
——3Ss. 51 (3) and 28 (2)—S. 28 (2) is
controlled by S. 51 (3) 503¢
——8. 52—DPetition by debtor admitted
—Creditoris not debarred from executing
decree—If execution has issued against
property of debtor and notice of admis-
sion of petition is given to executing
Court, such Court is bound to direct pro-
perty attached to be delivered to Receiver
612a
——8. 52—Only order, Court can pass,
is that property be delivered to Receiver
—Therefore order can be made only if
receiver competent to take possession is
already appointed 6120
S. 52—Ezxecution sale—No receiver
existing at time of sale-—Executing Court
is not bound to stay execution 612¢
— 8. 62—DProperties of debtor attached
in execution of decree — Subsequent
appointment of interim Receiver by in-
solvency Court—Insolvency Court order-
ing stay of execution and passing order
under 8. 52 on application of decree-
holder—Order under S. 52 can be made
only by executing Court on application to
it and not by insolvency Court—Proper
procedure to be followed indicated 150
——8s. 63 and 54—Receiver challenging
transfer by debtor and not allowing trans-
feree to adduce evidence as to the fairness
of the price but confining his case to one
of fraudulent preference and not pressing
case under 8, 53—He should not be
allowed to adduce fresh evidence in
appeal as to inadequaecy of price 6500
—8. §3—Onus of provmg want of good
faith is on receiver 650¢
————8. 54—Fraudulent preference-Deb-

8T
Provincial Insolvency Act )
tor giving of his motion, without pressure
security to creditor on eve of insolvency
is fraudulent preference—Debtor mort-
gaging portion of assets to one of the cre-
ditors to relieve himself from pressure of
such creditor and to enable him to con-
tinue to carry on business—Held not.
fraudulent preference 6500
S. 54—No formal application under
8. 54—But all parties having notice and
evidence fully gone into and order under:
8. 54—Proceedings need not be quashed
190a
—8. 54—Payment to creditor shortly
before application for insolvency shows
intention of undue preference 1905
——8. 56 (8)—Receiver appointed for
benefit of mortgagee—Insolvency of mort-
gagor—Receiver cannot be removed by
insolvency Court—Official Receiver can
iet himself impleaded 4606

ailways

Damages—Risk-note A executed by
consignor—Railway Company is not liable
except upon proof that loss arose from
misconduct of railway — Onus lies on
plaintiff—Delay not unreasonable is not.
misconduct 8llx
~——Misconduct is not accidental or
negligent act—It is intentional doing of
something known to be wrong or reck-
lessly doing something not caring about
result 811b
——Delay—Railway, finding seal broken,.
suspecting theft, and after checkinggoods
removing them to proper shed and seal-
ing wagon again— Railway is not res-
ponsible for such delay 8094
——Misconduct— Goods sent under risk-
note A—Consignor held not entitled to-

damages 8094
Rnllways Act (9 of 1890)

S. 72—Railway company does nob
insure against negligence of consignor
271(2)>
——8.72 (1) (2)—Liability of Railway
administration is that of bailee and not
that of common carrier or insurer —Mis-
conduct implies something more than
negligence—Rain-water entering wagon
by great force of winds—Held it was no

misconduct 271(2)a
Rateable Distribution

-One decree against B — Another
decree against his sons—Decrees are not
against same judgment-debtor 738a.
—~——Decree against BE— Executing Court-
cannot go behind it—S. 146, Civil P. C,,
cannot help Court to ohange decree to




38

.Rateable Distributien

one against R’s representatlves—-Caurt
must take decree as it is 738¢
Receiver

Receiver appointed for benefit of
mortgagee—Insolvency of mortgagor—
Receiver cannot be removed by insol-
vency Court—Official Receiver can get
himself impleaded 4600
Receiver is not a necessary party
where no attempt is made to interfere
-with his right to property entrusted to

his eare and he has no possession 156
Record of Rights

Enfry in Record of Rights does not
«create or take away right—It is only
Ppiece of evidence with presumption of
.correctness—Party affected by such en-
try can come to Court when some injury
actually arises to him from such entry—
‘Buit for remedying or averting injury
within time from resulting of such injury
is proper even though suit for correction
«of entry might have been barred 801
——Value of—Tenancy land used for
residential and horticultural purposes
783b
Presumption—Conflict between old
.and recent Record of Rights—Recent one
is to be presumed correct unless proved
incorrect 710
Entry in—2Plot recorded asin deity’s
khas possession—No rebutting evidence—
Title of deity to plot subsists 6414

Rent—Suspension of rent allowed to
tenant on ground of dispossession in prior
suit for rent—Subsequent publication of
Record-of-Rights in which tenants were
'marked as being in full possession of land
—Subsequent suit for rent by landlord—
‘Onus is on tenants to prove continuance
of dispossession from earlier suit 554
—Entry in Record of Rights showing
tenants as tenure-holders—Onus of re-
butting presumption is on tenants 458a
~———1t is no evidence of title 3684
——Onus of proving that it is wrong is
-on person asserting 261b
Registration Act (16 of 1908)
S. 17—Meaning—Held solenama in
«compromise decree was lease and inad-
‘missible in evidence being unregistered
261a
——38. 17 (1)—Compromise decree —
‘Transaction by which rights of one party
are extinguished and rights are created
in favour of another party in property in
dlspute-Decree is not hit by 8. 17 (1)
478a
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Registration Act

—3. 17 (1) (b)—Sale deed--Item of
property mentioned in sale deed as exist.
ing in distriot where deed is registered,
not actually existing but introduced as
fictitious item—DBut sale-deed containing
clause making it non-testamentary instru-
ment creating vested rights—Held docu-
ment was not invalid 203a

——3S. 21---Document registered—Pro-
perties sufficiently identifiable — Docu-
ment is operative in respect of proporties
found to answer description contained in
document 2030

Religious Endowment

; Person without legal right but in
actual possession of endowment is enti-
tled to maintain suit for recovery of
possession appertaining to it for benefit
of such endowment—O0Obiter 6235
Res judicata

Execution — Decree against firm
sought to be executed against persons
alleged to be partners—Objection by
partners allowed to be dismissed in de-
fault — Order not appealed against —
Matter cannot be re-agitated in subse-
quent execution 816a

—Execution—Judgment-debtors induc-
ing decree-holders to agree to postpone-
ment of sale—They cannot subsequently
at late stage raise objection to execution
' 8160
* ——Decision on particular point ob-
tained in trial Court in previous suit—
Decision appealed against and wupheld
in appeal—Copy of judgment of appellate
Court not filed in subsequent suit for
same point—Decision held not res judi-
cate for inability to ascertain grounds of
decision in appeal 792a

——7Issue decided in previous suit—Same
issue in subsequent suit— Later suit not
within jurisdietion of previous Court—
Previous decision is not res judicata
7920
Losmg party cannot add causes of
action in another suit for swelling valua-
tion and claim former decision as not res
judicata—Cause of action in subsequent
suit not existing at time of previous suit
or could not be availed of—Subsequent
suit for entire cause of action—Previous
decision would not beresjudicata—Entire
cause of action in subsequent suit divisible
~~Part of cause of action relied on in pre-
vious suit—Previous decision bars only
that part 79%¢
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Res judicata
Previous suit—Decision on validity
of wakf—Decision based on admission of
parties and other matters raising ques.
tion only incidentally—Subsequent suit
raising question of validity of wakf—DPre-
vious decision held not res judicata 792d
—38. 11, Civil P. C., is exhaustive in
respect of cases falling within its terms
792
-——8Suit by patnidar involving decision
on rate of rent—Zamindar and Govern-
ment made parties—Agreement by patni-
dar with zamindar to pay latter Govern-
ment revenue plus half that amount as
profits—No issue on question agreed upon
because of agreement—Court deciding re-
venue payable by patnidar—Government’s
appeal—Zamindar not party—Revenue
amount enhanced—Subsequent suit by
zamindar for rent at enhanced rate——
Question of rate of rent raised—Patnidar
pleading previous judgment as res judi-
cata—Previous judgment held not res
judicata as amount of rent payable to
zamindar was not directly and substan-
tially in issue in that suit 766
*——8uit for khas possession alleging
lease granted to defendant as invalid—
Finding as to invalidity of lease but suit
dismissed, defendant being found to be
occupancy raiyat—Subsequent suit for
enhancement of rent on footing that de-
fendant is occupancy raiyat—Defendant
can fall back on lease and finding in
prior suit on validity of lease does not
operate as res judicata 733
——Suit for enhancement of rent—Deci-
sion on question as to whether Transfer
of Property Act or Bengal Tenancy Act
applied to tenancy held operated as res
judicata on such question in subsequent
suit for possession 725
Order rejecting appellant’s applica-
tion for substitution of his name for de-
ceased previous holder—Application pased
on valid adoption — Subsequent suit
against applicant challenging validity of
adoption—Held, order on application is
not res judicata as validity was not con-
sidered and decided by Court 716¢
#——Question under considerationin sub-
sequent suit not raised in previous suit
because of form of suit—Held, judgment
in previous case cannot operate as res
judicata 6410
Notice to quit and suit for ejectment
-~Tenancy not proved and suit dismissed
—Subsequent suit for rent— Relation-

Res judicata
ship then also not proved a.nd suit d18~
missed—Subsequent suit for declaration
of title and rossession on allegation of
tenancy and forfeiture held not barred
by prior suit 607
——Ezxecution — Notice under O. 31,
R. 22 to judgment-debtor—He not ap-
pearing on such date—Further rule issued’
for attaching property fixing certain date
—dJudgment-debtor appearing on such
date and taking plea of limitation — Appeal
from latter rule not then barred —Held,.
rule of constructive res judicata did not
apply by judgment-debtor not appearing
on date mentioned in notice 306.
——Suit dismissed under Ch. 10 R. 36—
Calcutta High Court Rules and Orders:
(Original Side)—Plaintiff is not barred
from bringing fresh suit 212
Specific Relxef Act (1 of 1877)
S. 9—'Otherwise than in due course-
of law’ is not synonymous with ‘illegally’
454b
S.9— Proceedmgs under S. 147,
Criminal P. C,, in respect of path-way
started by defendants — Pending that.
plaintiff putting up fence—Defendants re-
moving fence after obtaining order in
their favour—Suit by plaintiff under
S. 9—Held, was not entertainable as.
there was no dispossession within mean-
meaning of S. 9 454c
S. 41—Bond executed by minor—No-
misrepresentations as to being of age by
minor—=Suit for return of money— Held,.
plaintiff could not get any relief 19856
Stamp Act (2 of 1899)
S. 13—Decree not drawn up on non-
judicial stamp paper—Non-judicial paper
subsequently annexed defaced and names
of parties and cause title of case put
down—Decree is in order and can be
executed 125a
—8. 33—Matter coming before High
Court under S. 33—High Court is en-
titled to see if document is properly
stamped 6100
Art. 57—Receiver asked to execute
security bond—Words of Art. 57 are
wide enough to include not only officex:
in question but also of sureties who exe-.
cute security bond for due execution of
office by Receiver 610n-
Succession Act (39 of 1925)
S. 303 — Son obtaining probate of
will of deceased mother —Money set apart
by mother as due to another after ob.
taining letters of administration to estates
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Succession Act

of her mother E—Such money invested
in Bank for interest by son—Another
person obtaining letters of administration
to estate of E and money set apart handed
over to him—That person applying by
-originating summons and seeking son to
account for interest obtained —Originat-
ing summons lies—Even though proceed-
ing is not suit, leave was necessary—Held
:also claim is governed by Limitation Act,
Art. 120 511

Suit

Maintainability—4 obtaining decree
against B—Attachment of B’s provident
fund in execution—Fund assigned to C
for loan prior to 4’s suit—C’s suit against
4 for money realised from fund—Clegal
practitioner—B’s right to fund held
actionable claim, hence suit barred by
T. P. Act, 8. 136 7560
Theft

No bona fide right—But no finding
that there was no bona fide belief of right

—No offence is committed 675

“Tort
*

Liability—Joint tort-feasors—Per-
sons conspiring and combinedly disposses-
sing P—All are liable to P for mesne pro-
fits—Kanungo trespassing on P’s land
and taking possession of land in combina-
tion with others—Giving these others
settlement and dispossessing P—Govern-
ment not repudiating kanungo’s action—
Government held 'jointly liable with
-others to P for mesne profits 752
——Trespass—Damages — Person not
-entitled to possession of goods cannot sue
simply for trespass 537a
~——Trespass—Owner not entitled to
Possession of goods can sue if permanent
injury to goods has'been caused—Cause
of action can arise even if "injury is to
right in respeet of goods though not to
goods 5375
Trespass — Damages — Measure of
—Buit for damages for trespass by owner
not entitled to possession—Actual loss of
business must be proved—ZElse only
mnominal damages should be awarded
537¢
~——Nuisance—Congtruction to right of

way is continuing nuisance 201a
Trade name

~——Passing off—Rights in respect of
name of business are different from those
of trade mark—Name common to trade
likely to deceive public — Injunction
should be granted restraining defendant
€rom using name likely to deceive public

SuBIEOT INDEX, 1935 CALCUTTA

Trade name )

—Damages should be awarded on differ-
ence between usual gross earnings and
actual earnings and lump sum for expect-

ed profit by increase of business 109
Transfer of Property Act (4 of 1882)

Ss. 2 (d) and 36—S. 86 does not ap-
ply to apportionment of rent collected by
successor of impartible estate between
him and heir of last holder—But S. 36
being rule of equity its principles should
be applied 39%
S. 14—Perpetuity — Condition in
partition deed that one shall not pur-
chase holding in the share of another—
Clause not creating right in favour of any
co-sharer—Condition does not violate
rule against perpetuities 179f
—8S. 86—S. 36 does not apply to ap-
portionment of rent collected by succes-
sor of impartible estate between him and
heir of last holder—But S. 36 being rule
of equity its principles should be applied

39k
——8. 51—Principle of section can be
applied to lessees who are sought to be
ejected 625¢e
——S. 51—Negligence in investigating
title does not necessarily prove want of
good faith 625f

——38. 53-4 (as amended in 1929)—Re-
trospective effect—It does not affeet pen-
ding actions 541a

——8. 56 (before amendment of 1929)—
More than two properties subject to
common charge—S. 56 does not apply—
In such cases, for claiming benefit of doc-
trine of marshalling, purchaser of one of
several properties must be bona fide pur-
chaser for value without notice 666¢

Ss. 130 and 184 (as amended by 20
of 1929)—Assignment of book-debt by
company as security for securing existing
debt is mortgage of that debt—Unless
it is registered, it is inoperative as
against liquidator and creditors of com-

&my 218
akf .

Validity—Wak{ created for benefit
of poor relations—Creation of wakf stated
to be for charity—Endowment to charity
not substantial—True nature of deed
held family settlement ; hence wak{ held
not valid 792e
*——OQffice of muttawalli is not heritable
or transferable in absence of provision in
wakfnama—Mutawalli has no power to
nominate successor in his own lifetime
and in health and withdraw from man.-
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wWakf
agement or transfer or assign unless he
is given such power 623a
Suit for possession of wakf property
not as persons having interest in wakf or
in representative capacity but as muta-
wallis—Plaintiffs not found to be muta-
wallis — Suit is not maintainable 623¢
*——Woalkf property in possession of tres-
passer—In suit for possession, all muta-
wallis should join especially where pro-
perty is not admitted to be wakf 623d
Will
—Construction—Misrecital as to law
not followed by disposition does not
prove intention to supplement what
Would be got under law 788a
*———Construction—Gift must be either
express or implied— Testator declaring
that person has right independent of will
—Recital is no evidence of intention to
glft; nor is there gift by implication 7885
Will — Construction — Object
should be to ascertain intention from
wording—Effect should be given to inten-
tion—Intention should be gathered from
entire will according to ordinary meaning
and prediliction of testator’s class T16a

Probate—Probate Court can consi-
der on construction of will as to whether
applicant for probate is residuary legatee
ar universal legatee 154a
Construction—One will cannot be

construed with reference to another
1540

Construction — Absolute gift to

wife—On her death properties to vest in

sister’'s son—G@Gift over to sister’s son
held void 154c¢

1985 Indexes (Cal.)—6 (2 pp.

‘ries of facts which it

Words and Phrases

‘Cause of action'—Mean all conge-
is necessary for
plaintiff to establish before he can ask
Court to grant relief which he claims in
suit 160¢

—'Chukani’ does not mean temporary
interest—It implies permanent element
462b

——'Jibka'—Meaning is equivocal 261c

‘Jote’ does not necessarily mean te-
462a

Workmen s Compensation Act (8 of 1923)
——8. 10—Claim by dependants of de-
ceased Railway employee —No claim
against Company but against contractor
—Notice by Commissioner to Company
—Notice held ought to have been given
to contractor, not to Company 6830

12—Labourer in Railway Com-
pany dying of accident —Dependants
claiming compensation from contractor
employing deceased—Company held di-
rectly liable to dependants as if employer
683a

S. 12 (2)—Claim for compensation
—8. 12 (2) making contractor liable to
indemnify Rallway Company, principal—
Contractor is entitled to notice—Hence
can dispute claim 683¢c

nure

e

Wrongful confinement

Peon arresting under valid warrant
in discharge of duty—ObJectlon by such
person that he is exempt under S. 135 (2),
Criminal P. C.—Peon taking him to
Court and release of person—Peon held
not guilty under S. 342, I. P. C. 551
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156 [ C 241 155 1 C 991 278 60 CLJ 458 85 60 O LJ 584

157(1)38 C W N 1063 228 60 C L J 391 155 I C 812 390 CWN 510

60 CLJ 197 230 38 C WN 1144 279 60 C I.J 469 159°I C 299

154 I C 8920 155 1 C 723 89 CWN 248 857 60 CLJ 566

157 (2)156 I C 886 231 60 C LJ 179 62 Cal 417 39 OWN 387

158 61 Cal 1081 39 CWN 61 156 I C 431 159 I C 383

155 1 C 64 62 Cal 223 9281 1935Cr C 391 859 388 C W N 784

160 61 Cal 1023 155 I C 297 39 CWN 698 156 I C 165

39 CW N 293 86 Cr LJ 698 156 I C 238 867 60 CL J 569

155 I C 882 293¢ 60 CLJ 25 3 Cr LJ 84 868 60 C LJ 477

168 388 C W N 1031 155 IC 1027 282 60 C L J 412 62 Cal 346

61 Cal 1005 239 60 C LJ 178 155 I C 833 159 IC -+ 98

154 [ C 781 39 CWN 480 284 39 CWN 46 888 60 C I.J 515

74 60 CLJ 248 62 Cal 299 155 IC 1071 156 I C 520

39 CWN 104 156 1 C 915 287 39 CWN 57 89 39 C WN 282

154 I C 775 242 62 Cal 169 1935Cr ¢ 392 60 CLJ 576

76 39 C WN 288 39 CWN 56 62 Cal 266 156 I C 413

159 I C 491 1935Cr C 805 155 IC 1003 890 60 C L J 587

37 Cr LJ 103 155 I C 710 36 Cr L J 857 156 I C 959

77 89 CWN 512 86 Cr LJ 842 290 39 C W N 490 891 60 C LJ 581

62 Cal 421 248 60 CLJ 216 FB 61 CLJ 165 39 CWN 366

156 I C 445 89 CWN 110 155 IC 480 156 I C 401

79 60 CLJ 18 62 Cal 831 62 Cal 715 893 61 C LJ 828

* 38 CWN 1209 156 I C 817 296 89 C W N 101 39 CW N 882

155 I C 720 245 60 C LJ 286 155 IC 1055 156 I C 563

80 60 CLJ 238 155 I C 795 298 6l OLJ 11 g0 P o
155 I C 201 246 1935Cr C 319 39 CWN 52

39 C W N 1210 159 I C 885 156 I C 727 156 I C 405

82 1935Cr C 240 87 Cr LJ 7 62 Cal 886 898 156 I C 590

159 I C 964 248 60 C LJ 927 304 1935Cr C 491 399 62 Cal 409

84 89C WN 368 89 CWN 169 62 Cal 666 39 CWN 380

B 1935Cr C 241 156 I C 999 gc 99 CWN 58S 156 I C 515

155 I C 687 250 89 CWN 52 402 62 Cal 145

62 Cal 572 155 I C 797 156 IC 604 156 I C 417

86 Cr LJ 808 251 89 CW N 141 808 1935Cr C 459 403 89 C W N 408

90 60 CLJ 953 60 CLJ 474 156 I C 396 1935Cr ¢ 6928

98 60 CLJ 22 1985Cr C 333 89 CWN 986 156 I C 400

95 60 CLJ 232 158 IO 46 86 Cr LJ 921 86 Cr LJ 919

" 89 CWN 159 811 39 C WN 488 405 156 IC 390

62 Cal 805 8 Or LJ 1736 1985Cr C 462 407 1935Cr C 630

. 185 IC 987 252 89 C WN 143 62 Cal 918 SB 156 I C 481

98 61 Cal 1075 60 CLJ 472 158 I C 848 89 CWN 954

155 IC 1017 1985Cr C 884 86 Or L J 1470 8 Cr LJ 944

0L 60 CLJ 218 155 I C 444 812 1985Cr C 463 62 Cal 900

155 I C 75 36 Cr LJ 740 89 CWN 708 418 60 CL J 556

02 60 CLJ 225 253 60 C LJ 821 156 IC 192 89 CWN 303
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413
418

419

FB

454

456

458
459

464

478

477

478
481
SB

488

489

491

494
495
498

BT IC

89 CWN
61 CLJ
156 I C

89 CWN
1985Cr C
61 CLJ 876
156 I O 1055
86 Cr LJ 1058
89 CWN 894
61 CLJ 807
1985Cr G 789
156 IC 924
39 CWN 9
62 Cal 82
166 I C 928
39 CW N 42
39 CWN 422
62 Cal 488
166 I C 963
8 CW N 384
62 Oal 488
167 I C 140
8 O WN 454
15710 858
1935Cr C 868
39 C W N 1114
168 IC 1095
62 Cal 1008
36 Or L J 1518
1985Cr O 865
89 C W N 1082
187 IC 840
3 Or LJ 1248
39 CWN 23

224
868

24
919
770
795

62 Cal 889
1935Cr C 869
157 IC 653

3 Cr LJ 1211
39 OWN 485
157 IC 971

8 C W N 1014
62 Cal 158
1935Cr C 876
157 IC 374

86 Cr L J 1130
89 CWN 482

61 CLJ 141
1935Cr C 880
62 Cal 639
7TIC 865

36 Or LJ 1114
89 CWN 990

1935Cr C 881
86 Or L J 1460
158 I C 761
62 Cal 11927

62 CLJ 260

89 CWN 919
1985Cr C 883
157 IC 6170
36 Or L J 1238
62 Cal 1119
62 CLJ 240
1986Cr C 886
167 I C 674
39 CWN 414
17 IC 846
39 CWN 451
61 CLJ 20
157 IC 601
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500

602

508

511

518
SB

526

6534

537

641

544
545

546

547

548

560

&51

5562
bb4
556

558

8 CWN 457
61 CLJ ]

167 IC 688
89 CWN 186
62 Cal 286
157 I C 687
89 OWN 424
62 Cal 457
B7IC 862
61 CLJ 3819
89 CWN 868
15T I C 876
62 Cal 1057

89 CW N 224

62 Cal 1067
15T IC 790
62 Cal 114
157 IC 976
62 Cal 120
15T IC 936
62 Cal 238
839 CWN T4
1935Cr C 889
7 IC 887
86 Or LJ 1115
39 CWN 199
1985Cr C 902
157 IC 829

38 Cr L J 1220

89 CWN 924
1935Cr C 910
151 IC 887
62 Cal 911

86 Cr L J 1246
89 C WN 857

62 Cal 586
167 I C 987
39 CW N 416
62 Cal 492
169 I C 20

61 CLJ 91

15T IC 676
89 CWN 233
62 Cal 430
1936Cr C 937
157 IC 1059
86 Cr L J 1308
1985Cr G 938
157 I C 1081
86 Cr L J 1267
89 CWN 288
1935Cr C 939
157 I C 998
86 Or L J 1271
1935Cr C 940
157 IC 1042

86 Cr LJ 1839
39 CWN 3817

1935Cr G 942
167 IC 1080
89 CW N 818
1985Cr C 948
157 IC 1004

86 Cr L J 1252
187 IC 1116
61 CLJ 184
61 CLJ 137
157 I C 1046
89 C W N 1167
158 IC 704
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569

561
SB

571

572
578
677
678

580
SB

591

596
605

607

609
610

611

612

614
619

621

623
625
631
634

636

638

640
641
644

61l COLJ 98
157 10 1088
89 CW N 884
62 Cal 488
1985Cr C 969
187 I1C 1070
86 Cr LJ 1275
19860r ¢ 979
158 I C 884

86 COr L J 1864
157 I1C 1091
62 CLJ 428
89 O W N 1146
168 I C 780
89 CWN 246

167 IC 1115
62 Cal 404
89 CwWN 9281
1985Cr C 1002
187 IC 1089
89 CWN 188
1985Cr C 1004
86 Cr LJ 1822
158 I C 176
89 CWN 262
1935Cr C 10156
158 IC 67
36 Or LJ 1264
62 Cal 28
168 IC 1074
62 Cal 475
39 CWN 289
1986Cr C 1022
187 IC 1108
86 Cr L J 1840
61 CLJ 866
159 IC 5156
188 IC 380
89 C W N 1046
157 IC 406
89 O W N 1166
61 CLJ 5877
158 IC 488

39 C W N 1289
62 CLJ 19
158 I C 574
168 I C 566
39 C W N 1295
62 CLJ 79

158 I C 486
1986Cr C 1044
158 IC 885
40 CWN 29

86 Cr L J 1866

158 I C 544
159 IC 767
158 I C 567
158 I C 594
40 CWN 14
62 CLJ 867
1935Cr C 1048
89 C W N 1245
158 IC 204
62 CLJ 116
86 Cr LV 1870
1910 285
40 OWN 186
188 I C 590
158 IC 656

39 C W N 1202

644
645
646
648
660
658
659
664
666

671

675

677

678

680

681

688

684

687

689

702

706
707

709

710
711

718
716
721

728
725
726

728

168 I C 898
158 I C 585
158 IC 445
40 OWN 81
158 I1C 512
168 I C 1017

89 C WN 1241
159 I C 611
62 CLJ 28
159 I O 1001
89 C W N 1206
159 I C 687
6L CLJ 560
159 I C 169
63 CLJ 99
40 CW N 4b

169 I C 188
1985Cr C 1117
189 IC 86
8 CrLJ 1
89 C W N 1260
1935Cr C 1069
169 IC 140
37 Or LJ 98
1985Cr C 1070

89 C W N 1808
86 Cr LJ 1462

168 I C 791
1985Cr C 1072
158 IC 840
86 Cr L J 1466
1985Cr C 1078
40 CWN 64
159 IC 31
37T Cr LJ 69
1935Cr C 1075
169 I C 428
40 CWN 254
1985Cr C 1076
159 I C 180
87 Cr LJ 66
1985Cr C 1079
39 O W N 1309
159 IC 149
87T Cr LJ 30
158 I C 925
40 CW N 208

62 CLJ 49
62 CLJ 49
40 CW N 116

159 I O 1101
61 CLJ 9
159 IC 611
159 I C 448
62 CLJ 298
40 CWN 309
61 CLJ 15
168 I C 702
61 CLJ 18
159 IC 756
40 CWN 845
159 I C 870
159 I C 487
169 I C 618
40 CW N 182
159 I C 876
159 I C 462
19 IO 542
62 O LJ 479
159 IO 420
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29 159 IO 681 741 1986Cr O 1142 764 160 IC 88 793 15910 1008
62 CLJ 1218 159 I C 523 766 160 IC 189 800 61 CLJ 1
40 OWXN 112 87 CrLJ 115 769 159 IC 662 159 IC 967
781 63 Cal 469 742 1935Cr C 1148 62 CLJ 804 801 61 CLJ 819
1985Cr C 1144 159 I1C 664 40 OWN 807 63 Cal 969
169 10 660 87 Or LJ 153 770 160IC 84 40 CWN 2
37 Cr LJ 139 748 159 IO 1074 62 CLJ 477 160 I0 96
782 40 OWN 153 744 160 IC 121 771 40 OCWN 121 806 39 C W N 1103
62 CLJ 303 746 159 IC 1078 159 IC 685 159 IC 893
159 IC 1070 748 160 I O 212 773 40 CWN 124 809 159 IC ' 886

788 169 I0 1116 761 40 CWN 145 717 89 OWN 1199 811 159IC 207

"8 61 CLJ 205 169 IC 696 62 CLJ 810 gi3 39 O W N 1169
19865Cr C 1188 62 OLJ 388 779 160 IC 250 62 OLJ 210
159 IC 527 752 169 I C 8 783 62 CLJ 111 c 0
3T OrLJ 188 756 40 CW N 102 19 IC 618 159 I 10

738 40 CWN 96 160 I C 219 786 159 IC 1089 816 160 IC 86
159 IC 515 62 OLJ 359 788 39 CWN 237 817 40 CWN 245

739 61 CLJ 209 760 19IC 752 160 IC 124 160 I C 888
159 IC 678 763 160 I C 43 792 40 CWN 174 68 CLJ 464

(Cases not bearing parallel references against them are not reported elsewhere.)

LIST OF CASES OVERRULED
IN
A. L R. 1935 CALCUTTA.

Khetter Chunder Mookerjee v. Khetter = I