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CHAPTER VIII.

PART I1I1.
THE ENGLISH CONSTITUTION.
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THOUGH the undisputed accession of a prince like

Edward I. to the throne of his father does not

seem SO convenient a resting-place in history

as one of those revolutions which interrupt the natural

chain of events, yet the changes wrought during his

reign make it properly an epoch in the progress of these

inquiries. And, indeed, as ours is emphatically styled a
VOL. I11. B



2 CONFIRMATION OF = CHAP. VIII. PART II1.

government by king, lords, and commons, we cannot,
perhaps, in strictness carry it further back than the ad-
mission of the latter into parliament; so that if the con-
stant representation of the commons is to be referred to
the age of Edward I., it will be nearer the truth to date
the English constitution from that than from any earlier
era.

The various statutes affecting the law of property and
administration of justice which have caused Edward I.
to be named, rather hyperbolically,the English Justinian,
bear no immediate relation to our present inquiries. Jn

confirma. & CONStitutional point of view the principal

tion of the ODject is that statute entitled the Confirmation

Chaters. of  the Charters, which was very reluctantly
conceded by the king in the 25th year of his reign. |
do not know that England has ever produced any patriots
to whose memory she owes more gratitude than Hum-
phrey Bohun, earl of Hereford and Essex, and Eoger
Bigod, earl of Norfolk. In the Great Charter the base
spirit and deserted condition of John tako off something
from the glory of the triumph, though they enhance the
moderation of those who pressed no further upon an
abject tyrant. But to withstand the measures of Edward,
a prince unequalled by any who had reigned in England
since the Conqueror, for prudence, valour, and success,
required a far more intrepid patriotism. Their provoca-
tions, if less outrageous than those received from John,
were such as evidently manifested a disposition in Edward
to reign without any control; a constant refusal to con-
firm the charters, which in that age were hardly deemed
to bind the king without his actual consent; heavy im-
positions, especially one on the export of wool, and other
unwarrantable demands. He had acted with such un-
measured violence towards the clergy, on account of
their refusal of further subsidies, that, although theill-
judged policy of that class kept their interests too dis-
tinct from those of the people, it was natural forall to bo
alarmed at the precedent of despotism. These encroaeh-

? The fullest account we posssss of Carte, but extremely well told by Hume,
those domestic transactions from 1294 to the first writer who had the merit of ex-
1298 is in Walter Hemingford, one of posing the character of Edward I. See
the historians edited by Hearne, p. 52- tooKnyghtonin Twysden'sDecern Scrip-
168. They have been vilely perverted by tores, col 2492.
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merits made resistance justifiable, and the circumstances
of Edward made it prudent. Hisambition, luckily for
the people, had involved him in foreign warfare, from
which lie could not recede without disappointment and
dishonour. Thus was wrested from him that famous
statute, inadequately denominated the Confirmation of
the Charters, because it added another pillar to our
constitution, not less important than the Great Charter
itself?

It w'as enacted by the 25 Edw. |. that the charter of
liberties, and that of the forest, besides being explicitly
confirmed,*" should be sent to all sheriffs, justicesin eyre,
and other magistrates throughout the realm, in order to
their publication before the people ; that copies of them
should be kept in cathedral churches, and publicly read
twice in the year, accompanied by a solemn sentence of
excommunication against all who should infringe them ;
that any judgment given contrary to these charters should
be invalid, and holden for nought. This authentic pro-
mulgation, those awful sanctions of the Great Charter,
would alone render the statute of which we are speaking
illustrious. But it went a great deal further. Hitherto
the king's prerogative of levying, money by name of tall-
age or prise from his towns and tenants in demesne had
passed unquestioned. Some impositions, that especially
on the export of wool, affected all his subjects. It was
now the moment to enfranchise the people, and give that
security to private property which Magna Charta had
given to personal liberty. By the 5thand 6th sections of
this statute " the aids, tasks, and prises," beforetaken are
renounced as precedents ; and the king " grants for him
and his heirs, as well to archbishops, bishops, abbots,
priors, and other folk of holy church, as also to earls,
barons, andto all commonalty of the land, that for no busi-
ness from henceforth we shall take such manner of aids,
tasks, nor prises, but by the common assent of the realm,

® Walsingham, in Camden's Scriptorcs Hemingford, they blessed the king on
Rer.'Anglicarum, p. 71-73. seeing the charters with the great sea

¢ Edward would not confirm the affixed; but when they heard the cap-
charters, notwithstanding his promise, tious conclusion, they cursed him in-
without the words, salvo jure corona) stead. At the next meeting of parlia-
nostra; on which the two earls retired ment, the king agreed to omit these
from court. When the confirmation was insidiouswords, p.168.
read to the people at St. Paul's, says

B2



4 CONSTITUTION OF PARLIAMENT. CHAP. VIII. PART II1,
and for the common profit thereof, savingthe ancient aids
and prises due and accustomed." The toll upon wool,
so far as levied by the king's mere prerogative, is ex-
pressly released by the seventh section.™

We come now to a part of our subject exceedingly im-
Consi portant, but more intricateand controverted than
onstitu- . . .
tion of any other, the constitution of parliament. 1 have
parliament. taken no notice of thisin the last section, in order
to present uninterruptedly to the reader the gradual pro-
gress of our legislature down to its complete establish-
ment under the Edwards. Tdo excuse need be made for
the dry and critical disquisition of the following pages;
but among such obscure inquiries | cannot feel myself
as secure from error as | certainly do from partiality.

One constituent branch of the great councils held by
The spiritual William the Conqueror and all his successors
peers. was composed of the bishops and the heads of
religious houses holding their temporalities immediately
of the crown. It has been frequently maintained that
these spiritual lords sat in parliament only by virtue of
their baronial tenure. And certainly they did all hold
baronies, which, according to the analogy of lay peer-
ages, were sufficient to give them such a share in the

legislature.

Nevertheless, | think that this is rather too

contracted a view of the rights of the English hierarchy,

9 The supposed stotnte, De Tallagio
non eoncedendo, is considered by Black-
stone (Introduction to Charters, p. 67)
as merely an abstract of the Confirmatio
Chartarum. By that entitled Articuli
super Chartas, 28 Edw. | ., a court was
erected in every county, of three knights
or others, to be elected by the commons
of the shire, whose sole province was to
determine offences against the two char-
ters, with the power of punishing by tine
and imprisonment; but not to extend
to any case wherein a remedy by writ
was already provided. The Confirmatio
Chartarum is properly denominated a
statute, and always printed as such; but
inform, like Magna Charta, itisacharter,
or letters patent, proceeding from the
crown, without even reciting the consent
of the realm. And its "teste" is at
Ghent, 2 Nov. 1297; Edward having en-
gaged, conjointly with the count of

Flanders, in a war with Philip the Fair.
But aparliament had been held at London,
when the barons insisted on these conces-
sions. The circumstances are not'wholly
unlike those of Magna Charta.

The Lords' Committee do not seem to
reject the statute " de taltagio non conce-
dendo" altogether, but say that, " i f the
manuscript containing it (in Corpus
Christi College, Cambridge) is a truo
copy of a statute, it is undoubtedly a
copy of a statute of the 25th, and not of a
statute of the 34th of Edward J." p. 230.
It seems to me on comparing the two,
that the supposed statute de tallagio is
but an imperfect transcript of the king's
charter at Ghent. But at least, as one
exists in an authentic form, and the
other is only found in an unauthorized
copy,'there can be no question which
ought to be quoted.
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and, indeed, by implication, of the peerage. For a great
council of advice and assent in matters of legislation or
national importance was essential to all the northern
governments. And all of them, except, perhaps, the
Lombards, invited the superior ecclesiastics to their
councils; not upon any feudal notions, which at that
time had hardly begun to prevail, but chiefly as repre-
sentatives of the church and of religion itself; next, as
more learned and enlightened counsellors than the lay
nobility; andin some degree, no doubt, as rich proprietors
of land. It will bo remembered also that ecclesiastical
and temporal affairs were originally decided in the same
assemblies, both upon the continent and in England. The
Norman Conquest, which destroyed the Anglo-Saxon
nobility, and substituted a new race in their stead,
could not affect the immortality of church possessions.
The bishops of William's age were entitled to sit in his
councils by the general custom of Europe, and by the
common law of England, which the Conquest did not
overturn.® Some smaller arguments might be urged
against the supposition that their legislative rights are
merely baronial; such as that the guardian of the spirit-
ualities was commonly summoned to parliament during
the vacancy of a bishopric, and that the five sees creaIed
by Henry VI11. have no baronies annexed to them ;' but
the former reasoning appears less technical and confined.?

Next to these spiritual lords are the earls and barons,
or lay peerage of England. The former dignity was,
perhaps, not so merely official as in the Saxon times,
although the earl was entitled to the third penny of all
emoluments arising from the administration of justice in
the county-courts, and might, perhaps, command the
militia of his county, when it was called forth." Every

¢ Hody (Treatise on Convocations,
p. 126) states the matter thus: in the
Saxon times all bishops and abbots sat
and voted in the state councils, or parlia-
ment, as such, and not on account of
their tenures. After the Conquest the
abbots sat there not as such, but by virtue
of their tenures, as barons; and the
bishops sat in a double capacity, as
bishops, and as barons.

f Hody, p. 128.

Y [NOTE 1.]

" Madox, Baronia Anglica, p. 138.

Pialogus de Scaccario, 1. i. ¢. 17. Lyt-
telton's Henry I | . vol.ii.p. 217. The
last of these writers supposes, contrary
to Seldeu, that the earls continued to
be governors of their counties under
Henry || . Stephen created afew titular
earls, with grants of crown lands to sup-
port them; but his successor resumed
the grants, and deprived them of their
earldoms.

In Rymer's Fcedera, vol. i. p. 3, we
find a grant of Matilda, creating Milo of
Gloucester earl of Hereford, with the
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earl was also a baron, and held an honour or barony of
the crown, for which he paid a higher relief than an
ordinary baron, probably on account of the profits of his
earldom. | will not pretend to say whether titular earl-
doms, absolutely distinct from the lieutenancy of a
county, were as ancient as the Conquest, which Madox
seems to think, or were considered as irregular so late
asHenry || ., accordingtoLordLyttelton. InDugdale's
Baronage | find none of this description in the first
Norman reigns; for even that of Clare was connected
with the local earldom of Hertford.

It is universally agreed that the only baronies known
Ouestion aSf(')r two centuries after the Conquest were in-
tothe  cicteht to the tenure of land held immediately
natureof  from the crown. There are, however, material

difficulties in the way of rightly understanding
their nature which ought not to be passed over, because
the consideration of baronial tenureswill best develop
the formation of our parliamentary system. Two of our
most eminent legal antiquaries, Selden and Madox, have
entertained different opinions as to the characteristics
and attributes of this tenure.

According to thefirst, every tenantin chief by knight-
Theoryof SErvice was an honorary or parliamentary baron
Selden; by reason of his tenure. AU these were sum-

moned to the king's councils, and were peers of hiscourt.
Their baronies, or honours, as they were frequently
called, consisted of a number of knight's fees; that is, of
estates, from each of which the feudal service of a knight
was due; not fixed to thirteen fees and athird, as has
been erroneously conceived, but varying according to
the extent of the barony and the reservation of service
at the time of its creation. Were they more or fewer,
however, their owner was equally a baron, and sum-
moned to serve the king in parliament with his advice
and judgment, as appears by many records and passages
in history.

But about the latter end of John's reign, some only of

the most Eminent tenants in chief were summoned by

moat and castle of that city in fee to him the service of three tenants in chief, with
and nia heirs, the third penny of the all their fiefs; to be held with all privi-
rent of the city, and of the pleas in the leges and liberties as fully as ever any
county, three manors and a forest, and earl in England had possssed them.
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particular writs; the rest by one general summons
through the sheriffs of their several counties. This is
declared in the Great Charter of that prince, wherein he
promises that, whenever an aid or scutage shall he re-
quired, faciemus summoneri archiepiscopos, episcopos,
abbates, comites et majores barones regni sigillatim per
literas nostras. Et praeterea faciemus summoneri in
generali per vicecomites et ballivos nostros omnes alios
qui in capite tenent de nobis. Thus the barons are dis-
tinguished from other tenants in chief, as if the former
name were only applicable to a particular number of the
king's immediate vassals. But it is reasonable to think
that, before this charter was made, it had been settled by
the law of some other parliament, how these greater
barons should be distinguished from the lesser tenants
in chief; else what certainty could there be in an ex-
pression so general and indefinite? And this islikely
to have proceeded from the pride with which the ancient
and wealthy barons of the realm would regard those
newly created by grants of escheated honours, or those
decayed in estate, who yet were by their tenures on an
equality with themselves. They procured therefore two
innovations in their condition; first that these inferior
barons should be summoned generally by the sheriff,
instead of receiving their particular writs, which made
an honorary distinction; and next, that they should pay
relief, not, as for an entire barony, one hundred marks;
but at the rate of five pounds for each knight's fee which
they held of the crown. This changed their tenure to
one by mere knight-service, and their denomination to
tenants in chief. It was not difficult, afterwards, for the
greater barons to exclude any from coming to parliament
as such without particular write directed to them, for
which purpose some law was probably enacted in the
reign of Henry I I 1. If indeed we could place reliance
on a nameless author whom Camden has quoted, this
limitation of the peerage to such as were expressly sum-
moned depended upon a statute made soon after the
battle of Evesham. But no one has ever been able to
discover Camden's authority, and the change was, pro-
bably, of amuch earlier date.*

! dddl's Works, val. iii. p. 713743,
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Such isthe theory of Selden, which, if it rested less
of Madox. UPON conjectural alterationsin the law, would
" undoubtedly solve some material difficulties

that occur in the opposite view of the subject. According
to Madox, tenure by knight-service in chief was always
_distinct from that by barony. It is not easy,

vations however, to point out the characteristic differ-
“nboth.  ences of the two; nor has that eminent anti-
quary, in hislargework, the BaroniaAnglica, laid down
any definition, or attempted to explain the real nature of
abarony. The distinction could not consist in the num-
ber of knight's fees; for the barony of Hwayton consisted
of only three; while John de Baliol held thirty fees by
mere knight-service.X Nor does it seem to have consisted
in the privilege or service of attending parliament, since
all tenants in chief were usually summoned. But what-
ever may have been the line between these modes of
tenure, there seems complete proof of their separation
long before the reign of John. Tenants in chief are
enumerated distinctly from earls and barons in the
charter of Henry |I. Knights, as well as barons, are
named as present in the parliament of Northampton in
1165, in that held at the same town in 1176, and upon
other occasions!  Several persons appear in the Liber
Niger Scaccarii, aroll of military tenante made in the
age of Henry I L, who held single knight's fees of the
crown. Itis, however, highly probable, that, in a lax
sense of the word, these knights may sometimes have
been termed barons. The author of the Dialogus de
Scaccario speaks of those holding greater or lesser
baronies, including, as appears by the context, all tenants
in chief.* The former of these scem to be the majores
barones of King John's Charter. And the secundae
dignitatis barones, said by a contemporary historian to
have been present in the parliament of Northampton,
were in all probability no other than the knightly tenants
of the crown.’ For theword baro, originally meaning

¥ yttelton'sHenry I 1 .vol.ii.p.212.  namewas sometimesimproperly applied.
™ Hody on Convocations, p. 222, 234.  This was very condstent with their opi-
" Lib.ii.c. 9. nion, that the commons were a part of
° Hody and Lord Lyttelton maintain parliament at that time. But Hume,
these "barons of the second rank" to assuming at once the truth of (heir in-
have been the sub-vassds of the crown; terpretation in this instance, and the
tenants of the great barons to whom the fasshood of their system, treats it as a
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only a man, was of Very large significance, and is not
unfrequently applied to common freeholders, as in the
phrase of court-baron. It .was "used too for the magis-
trates or chief men of cities, asitis still for the judges
of thep exchequer, and the representatives of the Cinque
Ports.

The passage however before cited from the Great
Charter of John affords one spot of firm footing in the
course of our progress. Then, at least, it is evident that
all tenants in chief were entitled to their summons; the
greater barons by particular writs, the rest through one
directed to their sheriff. The epoch when all, who,
though tenants in chief, had not been actually sum-
moned, were deprived of their right of attendance in
parliament, is again involved in uncertainty and con-
jecture. The unknown writer quoted by Camden seems
not sufficient authority to establish his assertion, that
they were excluded by a statute made after the battle of
Evesham. The principle was most likely acknowledged
at an earlier time. Simon de Montfort summoned only
twenty-three temporal peers to his famous parliament.
In the year 1255 the barons complained that many of
their number had not received their writs according to
the tenor of the charter, and refused to grant an aid to
the king till they were issued." But itwould have been
easy to disappoint this mode of packing a parliament, if
an unsummoned baron could have sat by mere right of
his tenure. The opinion of Selden, that a law of exclu-
sion was enacted towards the beginning of Henry's reign
is not liable to so much objection. But perhaps it is
unnecessary to frame an hypothesis of this nature.
Writs of summons seem to have been older than the
time of John ;" and when this had become the customary
and regular preliminary of a baron's coming to parlia-
ment, it was a natural transition to look upon it as an
indispensable condition ; in times when the prerogative
was high, the law unsettled, and the service in parlia-

deviation from the established rule, and clause to that effect, contained in his
a proof of the unsettled state of the con- father's charter, had been omitted.
stitution. "Henry I1., in 1175, forbad any of
P [NOTE I1] those who had been concerned in the
g M. Paris, p. 785. The barons even late rebellion to come to his court with-
tell the king that this was contrary to out aparticular summons. Carte, vol ii.
his charter, in which nevertheless the D. 249.
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ment deemed by many still more burthensome than
honourable. Some omissions in summoning the king's
tenants to former parliaments may perhaps have pro-
duced the above-mentioned provision of the Great
Charter, which had a relation to the imposition of taxes
wherein it was deemed essential to obtain a more uni-
versal consent than was required in councils held for
state, or even for advice.?

It is not easy to determine how long the inferior
whether  tenants in chief continued to sit personally in
mere tenans parliament.  In the charters of Henry 111, the
atended  Clause which we have been considering is
patliament  omitted: and | think there is no express proof
Henry I11.  remaining that the sheriff was ever directed to
summontheking's military tenants within hiscounty, in
the manner which the charter of John required. It ap-
pears however that they were in fact members of parliar
ment on many occasions during Henry's reign, which
shows that they were summoned either by particular
writs or through the sheriff; and the latter is the more
plausible conjecture. There is indeed great obscurity
as to the constitution of parliament in this reign;
and the passages which | am about to produce may
lead some to conceivethat the freeholderswere represented
even from its beginning. | rather incline to a different
opinion.

Inthe Magna Charta of 1 Henry I 1] .itis said: Pro
hac donatione et concessione = . = archiepiscopi, epis-

copi, comites, barones, milites, et libere tenentes, et
omnes de regno nostro, dederunt nobis quintain decimam
partem omnium bonorum suorum mobilium.* So in a
record of 19 Henry I I | .: Comites, et barones, et omnes
alii de toto regno nostro Angliae, spontanea voluntate
sua concesserunt nobis efficax auxilium." The largeness
of these words is, however, controlled by a subsequent
passage, which declares the tax to be imposed ad man-
datum omnium comitum et baronum et omnium aliorum
qui de nobis tenent in capite. And it ssems to have been a
general practice to assume the common consent of al | ranks

Upon the subject of tenure by ba England, vol.ii.p. 247.
rony, besdes the writers dready quoted,  t Hody on Convocations, p. 293.
se Wedt's Inquiry into the Method of " Brady, Introduction to Hiitory of
cregting Pears and Carte's History of England. Appendix, p. 43.
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to that which had actually been agreed by the higher.
In a similar writ, 21 Henry| | | , the ranks of men are
enumerated specifically; archiepiscopi, episcopi, abbates,
priores, et clerici terras habentes quee ad ecclesias suas
non pertinent, comites, barones, milites, et liberi homines,
pro 80 et suisvillanis, nobis concesserunt in auxilium
tricesimam partem omnium mobilium.* In the close roll
of the same year, we have awrit directed to the arch-
bishops, bishops, abbots, priors, earls, barons, knights,
and freeholders (liberi homines) of Ireland, in which an
aid is desired of iliem, and it is urged that one had been
granted by hisfidelesAnglian

But this attendance in parliament of inferior tenantsin
chief, some of them too poor to have received knighthood,
grew insupportably vexatious to themselves, and was not
w'ell liked by the king. He knew them to be dependent
upon the barons, and dreaded the confluence of a multi-
tude, who assumed the privilege of coming in armsto
the appointed place. So inconvenient and mischievous
a scheme could not long subsist among an advancing
people, and fortunately the true remedy was discovered
with little difficulty.

Theprinciple of representation, inits widest sense, can
hardly be unknown to any government not . ad
purely democratical. In almost every country progres of
the sense of the whole is understood to be 5 iaye"
spoken by apart, and the decisions of apart are Sehtation.
binding upon the whole. Among our ancestors the lord
stood in the place of his vassals, and, still more un-
questionably, the' abbot in that of his monks. The
system indeed of ecclesiastical councils, considered as
organs of the church, rested upon the principle of avir-
tual or an express representation, and had a tendency
to render its application to national assemblies more
familiar.

The first instance of actual representation which occurs
in our history is only four years after the Conquest;
when William, if we may rely on Hoveden, caused
twelve persons skilled in the customs of England to be
chosen from each county, who were sworn to inform him
rightly of their laws ; and these, so ascertained, were rati-

*Brady'sHiftory of England, val. i. Appendix, p. 182.
Y Brady'sintroduction, p. 94.
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fied hy the consent of the great council. This, Sir
Matthew Hale asserts to be " as sufficient and effectual a
parliament as ever was held in England".”* But there is
no appearance that these twelve deputies of each county
were invested with any higher authority than that of
declaring their ancient usages. No stress can he laid at
least on this insulated and anomalous assembly, the
existence of which is only learned from an historian of a
century later.”

We find nothing that can arrest our attention, in search-
ing out the origin of county representation, till we come
to awrit in the fifteenth year of John, directed to all the
sheriffs in the following terms: Rex Vicecomiti N.,
ealutem. Praecipirnus tibi quod omnes milites ballivas
tuse qui summoniti fuerunt esse apud Oxoniam ad Nos a
die Omnium Sanctorum in quindecim dies venire facias
cum armis suis : corpora vero baronum sine arm is singu-
lariter, et quatuor discretes milites de comitutu tuo, illuc
venire facias ad eundem terminum, ad loquendum nobis-
cum de negotiis regni nostri. For the explanation of
this obscure writ | must refer to what rrynne has said ;”

12

but it remains problematical

% Hist of Common Law, val. i. p. 202

This assambly is mentioned in the
Preamble, and afterwards, of the spurious
aws of Edward the ConfessoT; and |
have ben aocusad of passng it over too
slightly. The fact certainly does not
Tes on the authority of Hoveden, who
transcribes these laws ver batim; and they
are in gnbstance an ancient document
There ssams to me somewhat rather
sugpicions in this assembly of delegates,
it looks like a pious fraud to maintain
the old Saxon jurisprudence, which was
givingway. But even if we admit the
fact as here told, | still adhere to the
assertion that there is no gppearance that
these twelve deputies of esch county
were invested with any higher authority
than that of declaring their ancient
usges  Any supposition of a redl legis-
lative parliament would be inconsistent
with all that we know of the state of
England under the Conqueror. And
what an anomaly, upon every constitu-
tional principle, Anglo-Saxon or Nor-
ma* would be a parliament of twelve
from each county! Nor iajt perfectly

whether these four knights

manifest that they were chosn by the
people; the word sommoncri fecit is first
usd ; and afterwards, dectis de (not in)
singulis totius patriot comitatibus. This
might be construed of the king's sdec-
tion; but perhgps the common inter-
pretation is rather the better.

William, the compiler informs us,
having heard some of the Danish laws,
was digposed to confirm them in pre-
ference to those of England; but yielded
to the supplication of the deegates
omnes compatriota, qui leges nara-
verant, that he would permit them to
retain the cusoms of their ancesors,
imploring him by the soul of King
Edward, citfus erant leges, nec aioram.
exterorum. The king a length gave
way, by the advice and request of nia
barons, consiio et precatu baronum.
These of course were Norjnam; but
what inference can be drawn in favour
of parliamentary representation in
England from the behaviour of the
res ? They were supplicants, not legis-
lators.

b 2 Prynne'sRegister is
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(the only clause which concerns our purpose) were to be
elected by the county or returned in the nature of ajury,
at the discretion of the sheriff. Since there is no suffi-
cient proof whereon to decide, we can only say with
hesitation, that there may have been an instance of county
representation in the fifteenth year of John.

We may next advert to a practice, of which there is
very clear proof in the reign of Henry I | | . Subsidies
granted in parliament were assessed, not as in former
times by the justices upon their circuits, but by knights
freely chosen in the county court. This appears by two
writs, one of the fourth and one of the ninth year of
Henry 111¢ At asubsequent period, by a provision of
the Oxford parliament in 1258, every county elected four
knights to inquire into grievances, and deliver their
inquisitioninto parliament.*!

The next writ now extant, that wears the appearance
of parliamentary representation, isin the thirty-eighth of
Henry I I I . This, after reciting that the earls, barons,
and other great men (caeteri magnates) were to meet at
London three weeks after Easter, with horses and arms,

for the purpose of sailing

¢ Brady's Introduction, Appendix, pp.
41 and 44. "The language of these
writsimpliesadistinction between such
as were styled barons, apparently in-
cluding the earls and the four knights
who were to come from the several
counties ad loquendum, and who were
also distinguished from the knights sum-
moned to attend with arms, in per-
formance, it should seem, of the military
service due by their respective tenures;
and the writs, therefore, apparently dis-
tinguished certain tenants in chief by
knight-servicefrom barons, if the knights
so summoned to attend with arms were
required to attend by reason of their re-
spective tenures in chief of the king.
How the four knights of each county
who were thus summoned to confer with
the king were to be chosen, whether by
the county, or according to the mere
will of the sheriff, does not appear; but
It seems most probable that they were
intended by the king as representatives
of the freeholders of each county, and to
balance the power of the hostile nobles,
who were then leagued against him; and

into Gascony, requires the

the measure might lead to conciliate the
minds of those who would otherwise
have had no voice in the legislative as-
sembly." Report of Lords' Committee,
p. 61.

This would be a remarkable fact, and
the motive is by no means improbable,
being perhaps that which led to the large
provisions for summoning tenants in
chief, contained in the charter of John,
and afterwards passed over. But this
parley of the four knights from each
county, for they are only summoned ad
loquendum, may not amount to bestow-
ing on them any legislative power. Itis
nevertheless to be remembered that the
word parliament meant, by itsetymology,
nothing more ; and the words, ad loquen-
dum, may have been used in reference to
that It is probable that these write were
not obeyed; we have no evidence that
they were, and it was a season of great
confusion, very little before the granting
of the charter of Henry 11 1.

d Brady's Hist, of England, voL i.
Appendix, p. 227.
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sheriff to compel all within his jurisdiction, who hold
twenty pounds a year of the king in chief, or of those in
ward of the king, to appear at the same time and place.
And that besides those mentioned he shall cause to come
before theking's council at Westminster, onthe fifteenth
day after Easter, two good and discreet knights of his
county, whom the men of the county shall have chosen
for this purpose, in the stead of all and each of them, to
consider, along with the knights of other counties, what
aid they will grant the king in such an emergency.’ In
the principle of election, and in the object of the assem-
bly, which was to grant money, this certainly resembles
a summons to parliament. There are indeed anomalies
sufficiently remarkable upon the face of the writ which
distinguish this meeting from a regular parliament. But
when the scheme of obtaining money from the commons
of shires through the consent of their representatives had
once been entertained, it was easily applicable to more
formal councils of the nation/

A few years later there appears another writ analogous
toasummons. Duringthe contestbetweenHenry |l | | . and
the confederate barons in 1261, they presumed to call a
sort of parliament, summoning three knights out of every-
county, secum tractaturos super communibus negotiis
regni. Thiswe learn only by an opposite writ issued
by the king, directing the sheriff to enjoin these knights
who had been convened by the earls of Leicester and
Gloucester to their meeting at St. Alban's, that they
should repair instead to the king at Windsor, and to no
other place, nobiscum super prdemissis colloquium habi-
turos/ It is not absolutely certain that these knights
were elected by their respective counties. But even if
they were so, this assembly has much less the appear-
ance of a parliament, than that in the thirty-eighth of
Henry 111.

€2 Prynne, p. 23. record now extant, of an attempt to sub-
f"This writ tends strongly to show  stitute representatives dected by bodies
that there then eiisted no law by which of men for the attendance of the indi-
a representation either of the kings vidual so to be represented, personaly
tenants in capite or of otherB, for the or by their severa procurators, in an
purpose of constituting a legislativeas: assembly convened for the purpose of
sembly, or for granting au aid, was spe-  obtaininganaid." Report, p. 95.
cially provided; and it ssems to have ¢ 2 Prynne, p. 27.
been the first instance appearing on any
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At length, in the year 1265, theforty-ninth of Henry
I'1l.,while he wasacaptive in the hands of Simon de
Montfort, writswere issued in his nameto all the sheriffs,
directing them to return two kinghts for the body of their
county, with two pitTZCTis or "burgesses for every city and
IMfCWgh containetri®
Jagnan of the commons Becomes
indisputably manifest; even shoul3~w”*re]ect altogether
tlie more equivocal instances of it which have just been
enumerated.

If indeed the knights were still elected by none but
the king's military tenants, if the mode of re- whetherthe
presentation was merely adopted to spare them knight* wee
the inconvenience of personal attendance, the tredadas
immediateinnovationinour polity wasnot very »" gangd.
extensive. This is an interesting, but very obscure,
topic ofinquiry. SpelmanandBrady, with other writers,
have restrained the original right of election to tenants
in chief, among whom, in process of time, those holding
under mesne lords, not being readily distinguishable in
the hurry of an election, contrived to dlide in, till at
length their encroachments were rendered legitimate by
the statute 7 Hen. 1 V.. ¢. 15, which put all suitors to the
county court on an equal footing as to the elective fran-
chise. The argument on this side might be plausibly
urged with the following reasoning.

The spirit of a feudal monarchy, which compelled
every lord to act by the advice and assent of his imme-
diate vassals, established no relation between him and
those who held nothing at his hands. They were in-
cluded, so far as he was concerned,in their superiors;
and the feudal incidents were due to him from the whole
of his vassal's fief, whatever tenants might possess it by
sub-infeudation. In England the tenants in chief alone
were called to the great councils before representation
was thought of, as is evident both by the charter of John,
and by the language of many records; nor were any
others concerned in levying aids or escuages, whichw'ere
only due by virtue of their tenure. These military ten-
ants were become, inthereign of Henry I'11., far more
numerous than they had been under the Conqueror. If
we include those who held of the king ut de honore,
that is, the tenants of baronies escheated orinward, who
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may probably have enjoyed the same privileges, being
subject in general to the same burdens, their number
will be greatly augmented, and form no inconsiderable
portion of the freeholders of the kingdom. After the
statute commonly called Quia emptores inthe eighteenth
of Edward I. they were likely to Increase much more,
as every licensed alienation of any portion of afief by a
tenant in chief would create a new freehold immediately
depending upon the crown. Many of these tenants in
caplite*Tield very small fractions of knight's fees, and
were consequently not called upon to receive knight hood.
They were plain freeholders holding in chief, and the
liberi homines or libere tenentes of those writs which
have been already quoted. The common form indeed of
writs to the sheriff directs the knights to be chosen de
communitate comitates. But the word communitas, as
in boroughs, denotes only the superior part: it is not
unusual to find mention in records of communitas populi
or omnes de regno, where none are intended but the
barons, or at most the tenants in chief. If we look at-
tentively at the earliest instance of summoning knights
of shiresto parliament, thatin 38Henry 1 11., which has
been noticed above, it will appear that they could only
have been chosen by military tenants in chief. The
object of calling this parliament, if parliament it were,
was to obtain an aid from the military tenants, who,
holding less than a knight's fee, were not required to do
personal service. Nonethen, surely, but the tenants in
chief could be electors upon this occasion, which merely
respected their feudal duties. Again, to come much
lower down, we find a series of petitions in the reigns of
Edward!l | 1. and Richard || ., which seem to lead usto
a conclusion that only tenants in chief were represented
by the knights of shires. Thewrit for wages directed
the sheriff to levy them on the commons of the county,
both within franchises and without (tarn intra libertatos
guam extra). But the tenants of lords holding by
barony endeavoured to exempt themselves from this
burthen, in which they seem to have been countenanced
by the king. This led to frequent remonstrances from
the commons, who finally procured a statute, that all
lands which had been accustomed to contribute towards
the wages of members should continue to do so, even
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though they should be purchased by a lord." But, if
these mesne tenants had possessed equal rights of voting
with tenants in chief, it is impossible to conceive that
they would have thought of claiming so unreasonable an
exemption. Yet, asit would appear harsh to make any
distinction between the rights of those who sustained an
equal burthen, we may perceive how the freeholders
holding of mesne lords might on that account obtain
after the statute a participation in the privilege of tenants
in chief. Andwithout supposing any partiality or con-
nivance, it is easy to comprehend that, while the nature
of tenures and services was so obscure as to give rise to
continual disputes, of which the ancient records of the
King's Bench are full, no sheriff could be very accurate
in rejecting the votes of common freeholders repairing
to the county court, and undistinguishable, as must be
allowed, from tenants in capite upon other occasions,
such as serving on juries, or voting on the election of
coroners. To all thisit yields some corroboration, that
a neighbouring though long hostile kingdom, who bor-
rowed much of her law from our own, has never admitted
any freeholders, except tenants in chief of the crown, to
a suffrage in county elections. These attended the par-
liament of Scotland in person till 1428, when a law of
James |. permitted them to send representatives/

Such is, 1think, a lair statement of the argumentsthat
might be alleged by those who would restrain the right
of election to tenants of the crown. It may be urged on
the other side that the genius of the feudal system was
never completely displayed in England ; much less can
we make use of that policy to explain institutions that
prevailed under Edward I. Instead of aids and scutages
levied upon the king's military tenants, the crown found
ample resourcesin subsidies upon moveables, from which
no class of men was exempted. But the statute that
abolished all unparliamentary taxation led, at least in
theoretical principle, to extend the elective franchise to
as large a mass of the people as could conveniently exer-
cise it. It was even in the mouth of our kings that
what concerned all should be approved by all. Nor is

h 12 Ricll.c12 Wynne's4tb Re- p. 120, 357. But this law was not re-
nter, gularly acted upou till 1587. p. 368.

1 Piakerton's Hist of Scotland, vol.i.

VOL. HI, Cc
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the language of all extant writs less adverse to the sup-
position that the right of suffrage in county elections was
limited to tenants in chief. It seems extraordinary that
such arestriction, if it existed, should never be dedueible
from these instruments; that their terms should inva-
riably be large enough to comprise all freeholders. Yet
no more is ever required of the sheriff than to return two
knights chosen by the body of the county. For they are
not only said to be returned pro communitate, but
" per communitatem,” and " de assensu totius commimi-
tatis." Nor is it satisfactory to alege, without any
proof, that this word should be restricted to the tenants
in chief, contrary to what must appear to be its obvious
meaning.* Certainly, if these tenants of the crown had
found inferior freeholds usurping a right of suffrage, we
might expect to find it the subject of some legislative
provision, or at least of some petition and complaint.
And, on the other hand, it would have been considered
as unreasonable to levy the wages due to knights of the
shirefor their servicein parliament on those who had no
share in their election. But it appears by writs at the
very beginning of Edward I1.'s reign, that wages were
levied " de communitate comitatus."™ It will scarcely
be contended that no one was to contribute under this
writ but tenants in chief; and yet the word commu-
nity can hardly be applied to different persons, when
it occurs in the same instrument and upon the same
matter. The series of petitions above mentioned relative
to the payment of wages rather tends to support a con-
clusion that all mesne tenants had the right of suffrage,
if they thought fit to exercise it, since it was earnestly
contended that they were liable to contribute towards

k What can one who adopts this
opinion of Dr. Brady say to the follow-
ing record? Rex militibus, liberie ho-
minibus, et toti communitati comitatus
Wygorniae tam intra liberates quam
extra, Balutem. Cum comites, barones,
milites, liberi homines, et communita-
tes comitatuum regni nostri vicesimam
omnium bononim suorum mobilium, ci-
vesque et burgenses et communitates
omnium civitatum et burgorum gjusdem
regni, necnon tenentes de antiquis do-
minich coronae nostrae gnindecimatu bo-

norum suorum mobilium nobis concessc-
runt. Pat. Rot 1 E. IL in Hot Parl,
vol.i.p. 442. Seeaso p. 24] and p. 269.
If the word commnnitas is here used in
any precise sense, which, when possible,
we are to suppose in construing a legal
instrument, it must designate, not the
tenants in chief, but the inferior class,
who, though neither freeholders nor free
burgesses, were yet cotitributablc to the
subsidy on their goods.

™ Madox, Firmu Burgi, p. 99 and p. 102
note Z.
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that expense.  Nor does there appear any reason to doubt
that all freeholders, except those within particular fran-
chises, were suitors to the county court—an institution
of no feudal nature, and in which elections were to be
made by those present. As to the meeting to which
knights of shires were summoned in 38 Henry 111 ., it
ought not to be reckoned a parliament, but rather one oi
those anomalous conventions which sometimes occurred
in the unfixed state of government. It is at least the
earliest known instance of representation, and leads us to
no conclusion in respect of later times, when the com-
mons had become an essential part of the legislature, and
their consent was required to all public burthens.

This question, upon the whole, is certainly not free
from considerable difficulty. The legal antiquaries are
divided. Prynne does not seem to have doubted but
that the knights were " elected inthe full county, by and
for the whole county," without respect to the tenure of
the freeholders." But Brady and Carte are of a different
opinion.® Yet their disposition to narrow the basis of
the constitution is so strong, that it creates a sort of pre-
judice against their authority. Andif | might offer an
opinion on so obscure a subject, | should bemuchinclined
to believe that, even from the reign of Henry I 1 1., the
election of knights by all freeholders in the county-court,
without regard to tenure, was little, if at all, different
from what it is at present.

The progress of towns in several continental countries,
from a condition bordering upon servitude t0 progess of
wealth and liberty, has more than once attracted towns.
our attention in other parts of the present work. Their
growth in England, both from general causes and imi-
tative policy, was very similar and nearly coincident.
Under the Anglo-Saxon line of sovereigns wo scarcely
can discover in our scanty records the condition of their
inhabitants, except retrospectively from the great survey
of Domesday Book, which displays the state of England
under Edward the Confessor. Some attention to com-
merce had been shown by Alfred and Athelstan; and a
merchant who had made three voyages beyond sea was

" Prynne's 2nd Register,J)._ 50. cussd with much ability in the Edin-
° CatesHist of England, ii, 250. burgh Review, vol. xxvi. p. 341. [Note
P The present question has been dis-
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raised bg/ law of the latter monarch to the dignity of a
Thane ,” This privilege was not perhaps often claimed,;

but the burgesses of towns were already a distinct class
from the ceorls or rustics, and, though hardly free ac-
cording toour estimation, seem to have laid the foundation
of more extensive immunities. It is probable, at least,
that the English towns had made full as great advances
towards emancipation as those of France. At the Con-
guest we find the burgesses or inhabitants of towns
living under the superiority or protection of the king, or
of some other lord, to whom they paid annual rents, and
determinate dues or customs.  Sometimes they belonged
to different lords, and sometimes the same burgess paid
customs to one master, while he was under the jurisdic-
tion of another. They frequently enjoyed special privi-
leges as to inheritance; and in two or three instances
they seem to have possessed common property, be-
longing to a sort of guild or corporation, and in some
instances, perhaps, had a municipal administration by

magistrates of their own choice/

% Wilkins, p. 71.

" Burgensis Exonia uirbis babent extra
civitatem terrain duodeeim carucatarura:
quae nullam oonsue,tudiriern reddunt nisi
ad ipsam civitatem. Domesday, p. 100.
At Canterbury the burgesses had forty-
five houses without, the city, de quibus
ipsi babebant gablum et consnetudinem,
rex autem socam et sacani; ipsi gquogue
burgenses babebant de rege tripinta tres
acras prati in gildam, suam. p. 2. In
Lincoln and Stamford some resident pro-
prietors, called Lagemanni, had jurisdic-
tion (socam et sacam) over their tenants.
But nowhere have | been able to discover
any trace of municipal self-government;
unless Chester may be deemed an excep-
tion, where we read of twelve judices
civitatis; but by whom constituted does
not appear. The word iageman seems
equivalent to judex. The guild men-
tioned above at Canterbury was, in all
probability, a voluntary association: so
at Dover we find the burgesses' guild-
hail, gihallaburgensium. p.|I.

Many of the passages in Domesday
relative to the state of burgesses are col-
lected in Brady's History of Boroughs;
awork which, if read with due suspicion

Besides the regular

of the author's honesty, will convey a
great deal of knowledge.

Since the former part of this note was
written, 1 have met with a charter
granted by Henry I | . to Lincoln, which
seems to refer, more explicitly than any
similar instrument, to municipal privi-
leges of jurisdiction enjoyed by the citi-
zens under Kdwanl the Confessor. These
charters, itiswell known, do not aw;ays
recite what is true; yet it is possible
that the citizens of Lincoln, which had
been one of the five Danish towns, some-
times mentioned with a sort of distinc-
tion by writers before the Conquest, might
be in a more advantageous situation than
the generality of burgesses. Sciatis me
concessisse civibus meis Lincoln, omnes
libertates et consuetudines et leges suas,
quas habuerunt tempore Edwardi et
Will, et Henr. regum Anglice, et gildam
suam mercatoriam de liominibuscivitatis
et de aliis mercatoribus comitatus, sicut
iilam habuerunt tempore predictorum,
antecessorum nostrorum, regum Anglue,
melius et liberius. Et omnes homines
qui infraquatuor divisascivitates manerit
et mercatum deducunt, sint ad gildas, et
consuetudines et assisas civitatis, sicut
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payments, which were in general not heavy, they were
liable to tallages at the discretion of their lords. This
burthen continued for two centuries, with no limitation,
except that the barons were latterly forced to ask permis-
sion of the king before they set a tallage on their tenants,
which was commonly done when he imposed one upon
his own.® Still the towns became considerably richer;
for the profits of their traffic were undiminished by com-
petition, and the consciousness that they could not be
individually despoiled of their possessions, like the vil-
leins of the country around, inspired an industry and
perseverance which all the rapacity of Norman kings and
barons was unable to daunt or overcome.

One of the earliest and most important changes in the
condition of the burgesses was the conversion townsiet
of their individual tributes into aperpetual rent in fee-farm.
from the whole borough. The town was then said to be
affinned, or let in fee-farm, to the burgesses and their
successors for ever.!  Previously to such a grant the lord
held the town in his demesne, and was the legal proprietor
of the soil and tenements; though | by no means appre-
hend that the burgesses were destitute of a certain estate
in their possessions. But of atown in fee-farm he only
kept the superiority and the inheritance of the annual
rent, which he might recover by distress." The burgesses
held their lands by burgage-tenure, nearly analogous to,
or rather a species of, free socage® Perhaps before the.
grant they might correspond to modern copy holders. It
is of some importance to observe that the lord, by such
a grant of the town in fee-farm, whatever wo may think
of its previous condition, divested himself of hisproperty,

melius fueront temp. Edw. et Will, et
Hen. regum Anglite. Itymer, ti. p. 40
(edit 1816).

| am indebted to the friendly remarks
of the periodical critic whom i have be-
fore mentioned for reminding me of other
charters of the same age, expressed in a
similar manner, which in my haste | had
overlooked, though printed in common
books. But whether these general words
ought to outweigh the silence of Domes-
day Book | am not prepared to decide.
| have admitted below that the posses
sion of corporate property implies an
elective government for its administra-

tion, and | think it perfectly clear that
the guilds maae by-laws for the regu-
lation of their members. Yet this is
something different from municipal juris-
diction over ail theinhabitants of atown.
[NOTE 1V.]
Madox, Hist of Exchequer, ¢ 17.
Madox, FirmaBurgi, p. 1. Thereis
one instance, | know not if any more
could be found, of a firma burgi before
the Conquest. It was at Huntingdon
Domesday, p. 203.
Y Madox, p. 12,13.
¥ 1d. p, 21.
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or lucrative dominion over the soil, in return for the per-
petual rent; so that tallages subsequently set at his own
discretion upon the inhabitants, however common, can
hardly be considered a'a just exercise of the rights of
proprietorship.

Under such a system of arbitrary taxation, however, it
was evident to the most selfish tyrant that the
wealth of his burgesses was his wealth, and
their prosperity his interest; much more were
liberal and sagacious monarchs, like Henry 11 ., inclined
to encourage them by privileges. From the time of
William Rufus there wasno reign in which charters were
not granted to different towns of exemptionfrom tolls on
rivers and at markets, those lighter manacles of feudal
tyranny; or of commercial franchises ; or of immunity
from the ordinary jurisdictions; or, lastly, of internal
self-regulation. Thus the original charter of Henry I.
to the city of London’ concedes to the citizens, in addi-
tion to valuable commercial and fiscal immunities, the
right of choosing their own sheriff and justice, to the
exclusion of every foreign jurisdiction.?  These grants,
however, were not in general 0 extensive till the reign
of John.? Before that time the interior arrangement of
towns had received a new organizalion. In the Saxon
period we find voluntary associations, sometimes re-
ligious, sometimes secular; in some cases for mutual
defence against injury, in others for mutual relief in

Charters of
incorpora-
tion.

seemsproblematical.

y | have read somewhere that this
charter was granted in 1101. But the
instrument itself, which isonly preserved
by an Inspeximus of Edward |V., does
not contain any date. Kymer,t.i.p. Il
(edit. 1816). Could It be traced so high,
the circumstance would be remarkable,
as the earliest charters granted by
Louis V., supposed to be the father of
theBe institutions, are several years later.

It is said by Mr. Thorpe (Ancient
Laws of England, p. 207), that, though
there are ten witnesses, he only finds one
who throwsany light on thedate: namely,
Hugh Bigod, who succeeded his brother
William in 1120. But Mr. Thorpe does
not mention in what respect he succeeded.
It was as dapifer regis; but he is not so
named in the charter. Dugdale's Ba-
ronage, p. 132. The date, therefore, still

2 This did not, however, save the
citizens from paying one hundred marks
to the king for this privilege. Mag.
Eot 5 Stepb. apud Madox, Hist. Ex-
chequer, t. xi. | do not know that the
charter of Henry 1. can be suspected;
but Brady, in his treatise of Boroughs
(p. 38, edit. 1777), does not think proper
once to mention it; and indeed uses
many expressons incompatible with its
existence.

 Blomefleld, Hist, of Norfolk, vol. ff.
p. 16, says that Henry J- granted the
Same privileges by charter to Norwich in
1122 which London possessed.  Yet it
appears that the king named the port-
reeve or provost; but Blomefield sug.
gests that he was probably recommendod
by the citizens, the office being annual
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poverty. These were called guilds, from the Saxon verb
gildan, to pay or contribute, and exh|b|ted the natural, if
not the legal, character-of corporations.™* At the time of
the Conquest, as has been mentioned above, such volun-
tary incorporations of the burgesses possessed in some
towns either landed property of their own, or rights of
superiority over that of others. An internal elective
government seems to have been required for the ad-
ministration of a common revenue, and of other busi-
ness incident to their association’ They became more
numerous and more peculiarly commercial after that era,
as well from the increase of trade as through imitation
of similar fraternities existing in many towns of France.
The spirit of monopoly gave strength to those institu-
tions, each class of traders forming itself into a body, in
order to exclude competition. Thus were established
the companies in corporate towns, that of the Weavers in

London being perhaps the earhest

b Madox, Firraa Burgi, p. 23. Hickes
has given us a bond of fellowship among
the thanes of Cambridgeshire, containing
several curious particulars. A composi-
tion of eight pounds, exclusive, | conceive,
of the usual weregild, was to be enforced
from the slayer of any fellow; If a fellow
(gilda) killed a man of 1200 shillings
weregild, each of the society was to con-
tribute half amarc; for aceorl, two ora?
(perhaps ten shillings) ; for aWelshman,
one. If however this act was committed
wantonly, the fellow had no right to call
ou the society for contribution. If one,
fellow killed another, he was to pay the
legal weregild to his kindred, and aso
eight pounds to the society. Harsh words
used by one fellow towards another, or
even towards a stranger, incurred a fine.
No one was to eat or drink in the com-
pany of one who had killed his brother
fellow, unless in the presence of the king,
bishop, or alderman. Ritisertatio Episto-
laris, p.21.

We find in Wilkins's Anglo-Saxon
Laws, p. 05, a number of ordinances
sworn to by persons both of noble and
ignoble rank (ge eorlisce ge ceorlisce),
arid confirmed by king Athelstan. These
are in the nature of by-laws for the re-
gulation of certain societies that had been
formed for the preservation of public
order. Their remedy was rather violent:

and these were suc-

to kill and seize the effects of all who
should rob any member of the associa-
tion. This property, after deducting the
value of the things stolen, was to be
divided into two parts; one given to the
criminal's wife if not an accomplice, the
other shared between the king and the
society.

In another fraternity among the clergy
and laity of Exeter every fellow was
entitled to acontributionincase of taking
a journey, or if hie house was burned.
Thus they resembled, in some degree,
our friendly societies; and display an in-
teresting picture of manners, which has
induced me to insert this note, though
not greatly to the present purpose. See
more of the Anglo-Saxon guilds in
Turner's History, vol.ii.p. 102. Socie-
ties of the same kind, for purposes of
religion, charity, or mutual assistance,
rather than trade, may be found long
afterwards. Blomefield's Hist of Nor-
folk, vol. iii. p. 494.

© See a grant from Turstin, archbishop
of York, inthe reign of Henry | . , to the
burgesses of Beverley, that they may
have their hanshus (i. e. guildhall) like
those of Y ork, et ibi sua statuta pertrac-
tent ad honorem Dei, &c. Rymer, ti. p.
10, edit. 1816.

d Madox, Firma Burgi, p. 189.
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cessively consolidated and sanctioned by charters from
the crown. Intowns not large enough to admit of dis-
tinct companies, one merchant guild comprehended the
traders in general, or the chief of them; and this, from
thereignof Henry | | . downwards, became the subject of
incorporating charters. The management of their internal
concerns, previously to any incorporation, fell naturally
enough into a sort of oligarchy, which the tenor of the
charter generally preserved. Though the immunities
might be very extensive, the powers were more or less
restrained to a small number. Except in afew places,
the right of choosing magistrates was first given by king
John; and certainly must rather be ascribed to his
poverty than to any enlarged policy, of which he was
utterly incapable.®
From the middle of the twelfth century to that of the
thirteenth the Naders of England became more
of Enghsf\{ and more prosperous. The townsonthe southern
towns. coast exported tin and other metals in exchange
for the wines of France ; those on the eastern sent corn
to Norway—the Cinque Ports bartered wool against the
stuffs of Flanders/ Though bearing no comparison with
the cities of Italy or the Empire, they increased suffi-
ciently to acquire importance at home. That vigorous
prerogative of the Norman monarchs, which kept down
the feudal aristocracy, compensated fur whatever infe-
riority there might be in the population and defensible
strength of the English towns, compared with those on
the continent. They hadto fear no petty oppressors, no
local hostility; and if they could satisfy the rapacity
of the crown, were secure from all other grievances.
London, far above the rest, our ancient and
noble capital, might, evenin those early times,
be justly termed a member of the political system. This
great city, so admirably situated, was rich and populous
long before the Conquest. Bede, at the beginning of
the eighth century, speaks of London as a great market,
which traders frequented by land and sa® It paid
15,000/. out of 82,000/., raised by Canute upon the
klngdom If we believe Roger Hoveden, the citizens

London.

¢ Idem, passm. A few of an earlier vol. ii.p. 170. Macpherson's Annals of
date may befound in the new edition of Commerce vol.i.p. 331.
Rymer Macpherson, p. 245.
Lytteltons History of Henry IL, "id.p.282
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of London, on the death of Ethelred I1., joined with
part of the nobility in raising Edmund Ironside to the
throne.! Harold i ., according to better authority, the
Saxon Chronicle and William of Malmsbury, was elected
by their concurrence. Descending to later history, we
find them active inthecivil war of Stephen and Matilda.
The famous bishop of Winchester tells the Londoners
that they are almost accounted as noblemen on account
of the greatness of their city; into the community of
which it appears that some barons had been received.™
Indeed, the citizens themselves, or at least the principal
of them, were called barons. It was certainly by far
the greatest city in England. There have been different
estimates of its population, some of which are extrava-
gant ; but | think it could hardly have contained less
than thirty or forty thousand souls within itswalls; and

the suburbs were very populous.”

' Cives Lundinenses, et pars nobilium
qui eo tempore consistebont Lundonia?,
Clitonem Eadmundum tmanimi consensu
in regem levavere. p. 249.

¥ Chron. Saxon, p. 154. Malmsbury,
p. 76. He saya the people of London
were become almost barbarians through
their intercourse with the Danes; propter
frequentem convictum.

™ Lohdinenses, qui sunt quasi opti-
mates pro magnitudinc civitatisin AnglilL
Ilalmsb. p. 189. Thus too Matthew
Parish cives Londinenses, gnos propter
civitatis dignitatem et civium antiquam
Kbertatem Barones consuevimus appcl-
lare. p. 744. Andin another place: totius
civitatis cives, quos barones vocant. p.
835. Spelmau says that the magistrates
of several other towns were called barons.
Glossary, Barones de London.

A singular proof of the estimation 'in
which the citizens of London held them-
selves in the reign of Richard 1. occurs
in the Chronicle of Jocelyn de Brake-
londe (p. 56- Camden Society, 1840).
They claimed to be free from toll in
every part of England, and in every
Jurisdiction, resting their immunity on
the antiquity of London (which was
coeval, they said, with Rome), and on its
rank as metropolis of the kingdom. Et
dicebant cives Lundonienses fuisse quietos
de theloneo in omni foro, et semper et

These numbers, the

unique, per totam Angliam, a tempore
quo Roma primo fundata fuit, et civi-
ta tem Lundonias, eodem tempore fun-
datam, talem debere habere libertatem
per totam Angliam, et ratione civitatis
privilegiatie quae olim metropolis fuit et
caput regni, et ratione antiquitatis. Pal-
grave inclines to think that London
never formed part of any kingdom of the
Heptarchy. Introduction to Rot. Cur.
Regis, p. 95. But thisseems to imply a
republican city In the midst of so many
royal states, which seems hardly pro-
bable. Certainly it seems strange, though
| cannot explain it away, that the capital
of England should have* fallen, as we
generally suppose, to the small and ob-
scure kingdom of Essex. Winchester,
indeed, may be considered as having
become afterwards the capital during
the Anglo-Saxon monarchy, so far as
that it was for the most part the resi-
dence of our kings. But Londou was
always more populous

" Drake, the historian of Y ork, main-
tains that Loudon was less populous,
about the time of the Conquest, than that
city; and quotes Hardynge, a writer of
Henry V.'s age, to prove that the in-
terior part of the former was not closely
built. Eboracum, p.91. York however
does not appear to have contained more
than 10,000 inhabitants at the accession
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enjoyment of privileges, and the consciousness of
strength, infused a free and even a mutinous spirit into
their conduct.’ The Londoners were always on the
barons' side in their contests with the crown. They
bore a part in deposing William Longehamp, the chan-
cellor and justiciary of Eichard | .P They were distin-
guished in the great struggle for Magna Charta; the
privileges of their city are expressly confirmed init;
and the mayor of London was one of the twenty-five
barons to whom the maintenance of its provisions was
delegated. In the subsequent reign the citizens of
London were regarded with much dislike and jealousy
by the court, and sometimes suffered pretty severely at
its hands, especially after the battle of Evesham.
Notwithstanding the influence of London in these
seasons of disturbance, we do not perceive that it was
distinguished from the most insignificant town by greater
participation in national councils. Rich, powerful,
honourable, and high-spirited as its citizens had become,

of the Conqueror; and the very exagge-
rations as to the pornilousncss of London
prove that it must have far exceeded that
number. Fitz-Stephen, the contemporary
biographer of Thomas a Backet, tells us
of 80,000 men capable of bearing arms
within its precincts; where however his
translator, Pegge, suspects a mistake of
the MS. in the numerals. And this, with
similar hyperboles, so imposed on the
judicious mind of Lord Lyttelton, that,
finding in Peter of Blois the inhabitants
of London reckoned at quadragintamillia,
he has actually proposed to read quadrin-
genta. HistHenryIL,vol.iv.adflnem.
It is hardly necessary to observe that
the condition of agriculture and internal
communication would not have allowed
half that number to subsist.

The subsidy-roll of 1377, published in
the Arcbjeologia, vol.vii.,would lead to
a conclusion that all the inhabitants of
London did not even then exceed 35,000.
If this be true, they could not have
amounted, probably, to so great a number
twoor three centuries earlier. But the
numbers given in that document have
been questioned as to Norwich upon
very plausible grounds, and seem rather
suspicious in the present instance.
[NOTE V]

° This seditions, or at least refractory
character of the Londoners, wasdispiayed
in the tumult headed by William Long-
beard in the time of Richard | ., and that
under Constantine in 1222, the patriarchs
of along line of city demagogues. Hove-
den, p. 765. M. Paris, p. 154.

P Hoveden's expressions are very pre-
cise, and show that the share taken by
the citizens of London (probably the
mayor and aldermen) in this measure
was no tumultuary acclamation, but a
deliberate concurrence with the nobility.
Comes Johannes, et fere omnes episcopi,
et comite Angliae eadem die intraverant
Londonias; etin crastino pratdictus Jo-
hannes frater regis, et archiepiscopus Ro-
thomagensis, et omnes cpiscopi, et co-
mites et barones, et cives Londonienses
cum illis convenerunt in atrio eccleda?
S. Pauli . . . Placuit ergo Johanni fratri
regis, et omnibus episcopis, et comitibus

-et baronibus regni, et civibus Londo-

niarum, quod cancellarius ille depone-
retnr, et deposuerunt euro, ke. p. 701.

9 The reader may consult, for a more
full account of the English towns before
the middle of the thirteenth century,
Lyttelton's History of Henry IL vol.ii.
p. 174; and Macpherson's Annals of Com-
uierce.
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it was very long before they found a regular place in
parliament. The prerogative of imposing tallages at
pleasure, unsparingly exercised by Henry I 1 | . even over
London/ left the crown no inducement to summon the
inhabitants of cities and boroughs. As these indeed
were daily growing more considerable, they were cer-
tain, in a monarchy so limited as that of England
became in the thirteenth century, of attaining, sooner
or later, this eminent privilege. Although therefore the
object of Simon de Montfort in calling them to his par-
liament after the battle of Lewes was merely to
strengthen his own faction, which prevailed among the
commonalty, yet their permanent admission into the
legislature may be ascribed to a more general cause.
For otherwise it is not easy to see why the innovation
of an usurper should have been drawn into precedent,
though it might perhaps accelerate what the course of
affairs was gradually preparing.

It is well known that the earliest writs of summons
to cities and boroughs, of which we can prove
the existence, are those of Simon de Montfort,
earl of Leicester, bearing date 12th of Decem- Jiiament
ber, 1264, in the forty-ninth year of Henry I11.* in 49 H. 111,
After a long controversy almost all judicious inquirers
seem to have acquiesced in admitting this origin of
popular representation.® The argument may be very

First sum-
moning of
towns to

" Frequent proofs of this may be intended to be numerous; for the entry

found in Madox, Hist, of Exchequer,
c. 17, as well as in Matt. Paris, who
lamentsitwith indignation. Gives Lon-
dinenses, contra consuetudinem et liber-
tatem eivitatis, quasi servi ultima® con.
ditionis, non sub nomine ant titulo liberi
adjutorii, sed tilllagii, quod millturn eos
angebat, regi, licet inviti et renitentes,
numerare sunt coacti. p. 492. Heu ubi
est Londinensis, toties ciupta, toties con-
cessa, toties scripta, totiesjurata libertas!
ke. p. 627. The king sometimes sus-
pended their market, that is, | suppose,
their right of toll, till his demands were
paid.

These writs are not extant, having
perhaps never been returned; and con-
sequently we cannot tell to what par-
ticular places they were addressed. It
appears however that the assembly was

runs: scribitur civibus Ebor, civibus
Lincoln, et ceteris burgis Anglia?. It
is singular that no mention is made of
lvondon, which must have had some
special summons. Rynier, t. i. p. 803.
I'ugdalc, Summonitiones ad Parliamcu-
tum, p. 1.

Y1t would ill repay any reader's dili-
gence to wade through the vapid and
diluted pages of Tyrrell; but whoever
would know what can be best pleaded
for a higher antiquity of our present
parliamentary constitution may have
recourse to Hody on Convocations, and
Lord Lyttelton's History of Henry IL
vol.ii.p. 276,and vol. iv. p. 79-106. |
do not conceive it possible to argue the
question more ingeniously than has been
done by the noble writer last quoted.
Whbitelocke, in his commentary on the
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concisely stated. We find from innumerable records
that the king imposed tallages upon his demesne
towns at discretion.” No public? instrument previous
to the forty-ninth of Henry I | |. names the citizens
and burgesses as constituent parts of parliament;
though prelates, barons, knights, and sometimes free-
holders, are enumerated; * while, since the undoubted
admission of the commons, they are almost invariably
mentioned. Ko historian speaks of representatives ap-
pearing for the people, or uses the word citizen or
burgess in describing those present in parliament.  Such
convincing, though negative, evidence is not to be inva-
lidated by some general and ambiguous phrases, whether
in writs and records or in historians/  Those monkish
annalists are poor authorities upon any point where
their language is to be delicately measured. But it is
hardly possible that, writing circumstantially, as Roger
de Hoveden and Matthew Paris sometimes did, concern-
ing proceedings in parliament, they could have failed to
mention the commons in unequivocal expressions, if any
representatives from that order had actually formed a
part of the assembly.

Two authorities, however, which had been supposed
Authorities 1O Prove a greater antiquity than we have
in favour of assigned to the representation of the commons,
an carlier are deserving of particular consideration ; -the
St Albans.  cases of St. Albans and Barnstaple. The bur-
gesses of St. Albans complained to the council in the
eighth year of Edward | | ., that, although they held of
the king in capite, and ought to attend his parliaments
whenever they are summoned, by two of their number,
instead of all other services, as had been their custom in
all past times, which services the said burgesses and

that some of the chief inhabitants of the
Cinque Ports, at that time very flourish-
ing towns, were present in ibis parlia-
ment But whether they sat as repre-

parliamentary writ, has treated it very
much at length, hut with no critical dis-
crimination. [NOTE VII.]

Y Madox, Hist of Exchequer, c. 17.

¥ The only apparent exception to this
isin the letter addressedto the pope by
the parliament of 1246; the salutation
of which runs thus: Barones, proceres,
et magnates, ac nobiles portuum maris
habitatores, necnon et clems et populus
uuiversus, salutem. M att Paris, p. 696.
It is plain, I think, from these words,

sentatives, or by a peculiar writ of sum-
mons, is not so evident; and the latter
may be the more probable hypothesis of
the two.

y Thus Matthew Paris tells us that in
1237 the whole kingdom, regni totius
universitas, repaired to a parliament of
Henryl11. p.367.
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their predecessors had performed as well in the time of
the late king Edward and his ancestors as in that of the
present king until the parliament now sitting, the names
of their deputies having been constantly enrolled in
chancery, yet the sheriff of Hertfordshire, at the instiga-
tion of the abbot of tit. Albans, had neglected to cause
an election and return to be made ; and prayed remedy.
To this petition it was answered, " Let the rolls of
chancery be examined, that it may appear whether the
said burgesses were accustomed to come to parliament,
or not, in the time of the king's ancestors; and let right
be done to them, vocatis evoeandis, si necesse fuerit." |
do not translate these words, concerning the sense of
which there has been some dispute, though not, appa-
rently, veiy material to the principal subject.?

Thisis, in my opinion, by far the most plausible testi-
mony for the early representation of boroughs. The
burgesses of St. Albans claim a prescriptive right from
the usage of all past times, and more especially those of
the late Edward and his ancestors. Could this be
alleged, it has been said, of a privilege at the utmost of
fifty years' standing, once granted by an usurper, in the
days of the late king's father, and afterwards discon-
tinued till about twenty years before the date of their
petition, according to those who refer the regular appear-
ance of the commons in parliament to the twenty-third
of Edward |.? Brady, who obviously felt the strength
of this authority, lias shown little of his usual ardour
and acuteness in repelling it. It was observed, how-
ever, by Madox, that the petition of St. Albans contains
two very singular allegations: it asserts that the town
was part of the king's demesne, whereas it had invariably
belonged to the adjoining abbey ; and that its burgesses
held by the tenure of attending parliament, instead of
all other services, contrary to all analo'gy, and without
parallel in the condition of any tenant in capite through-
out the kingdom. " It is no wonder, therefore," says
Hume, " that a petition which advances two falsehoods
should contain one historical mistake, which indeed
amounts only to an inaccurate expression.”" But it must
be confessed that wo cannot so easily set aside the

Brady's Introduction to I li st of England, p. 38.
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whole authority- of this record. For whatever assurance
the people of St. Albans might show in asserting what
was untrue, the king's council must have been aware
how recently the deputies of any towns had been
admitted into parliament. If the lawful birth of the
House of Commons were in 1205, as is maintained by
Brady and his disciples, is it conceivable that, in 11315
the council would have received a petition, claiming the
elective franchise by prescription, and have referred to
the rolls of chancery to inquire whether this had been
used in the days of the king's progenitors? | confess
that | see no answer which can easily be given to this
objection by such as adopt the latest epoch of borough
representation, namely, the parliament of 23 E. I.
But they are by no means equally conclusive against the
supposition that the communities of cities and towns,
having been first introduced into the legislature during
Leicester's usurpation, in the forty-ninth year of Henry
[11., were summoned, not perhaps uniformly, but
without any long intermission, to succeeding parlia-
ments. There is a strong presumption, from the
language of a contemporary historian, that they sat in
the parliament of 1209, four years after that convened
by Leicester® It is more unequivocally stated by
another annalist that they were present in the first par-
liament of Edward |. held in 1271,°  Nor does a similar
inference want some degree of support from the pre-
ambles of the statute of Marlebridge in 51 11.111., of
Westminster |. in the third, and of Gloucester in the

sixth, year of EdwardL®

2 Convocatis universis Angliae prelatis
et magnatlhus, necnon cunctatum regni
sui civitaturnet burgorum potentiolbus.
Wykes, in Gate, XV Seriptores, t ii.
p. 88. | am indebted to Hody on Con-
vocations for this reference, which seems
to have escaped most of our constitu-
tional writers.

b Hoc anno . . . convenerunt archi-
episcopi, episcopi, comiteg et barones,
abbates et priores, et de quolibet co-
rnitatu quatuor roilites, et de qualibet
civitate quatuor. AnnatesWaverleienses
inGale, t.ii. p.227. 1 was led to this
passage by Atterbury, Rights of Con-
vocations, p. 310, where some other au-

And the writs are extant

thorities less unquestionable are adduced
for the same purpowe. |Joth thte assembly
and thai mentioned by Wykcs in 1269
were certainly parliaments, and acted ad
huch, particularly the former, though
summoned for purposes riot strictly par-
liamentary.

¢ The statute of Marlebridge is said
to be made convocaiis discretioribus,
tarn majoribus quam minoribus; that of
WeHtmin.vtcr primer, par son Conseil,
et par rasstentcmerita des arehievesques,
eveagucs, abbes, priors, countes, baron.s,et
tout le coinminality de laterre Illonques
suramoncs. The statute of Gloucester
runs, appelles lew plug discretes de Bon



ENGLISH CONST. ST. ALBANS.

31
which summon every city, borough, and market town to
send two deputies to a council in the eleventh year of
hisreign. 1 call this a council, for it undoubtedly was
not a parliament.  The sheriffs were directed to summon
personally all who held more than twenty pounds a year
of the crown, as well as four knights for each county in-
vested with full powers to act for the commons thereof.
The knights and burgesses thus chosen, as well as the
clergy within the province of Canterbury, met at
ANorthampton; those within the province of York, at
that city. And neither assembly was opened by the
king. ~ This anomalous convention was nevertheless
one means of establishing the representative system, and,
to an inquirer free from technical prejudice, is little less
important than a regular parliament. Nor have we long
to look even for this. Inthe same year, about eight
months after the councils at Northampton and Y ork,
writs were issued summoning to a parliament at Shrews-
bury two citizens from London, and as many from each

of twenty other considerable

royaume, auxibien des graudes come des
meinders. These preambles seem to have
satisfied Mr. Pryime that the commons
were then represented, though the writs
are wanting; and certainly no one could
be less disposed to exaggerate their an-
tiquity. 2nd Register, p. 30.

4 Brady's Hist, of England, vol. il
Appendix ; Carte, vol.ii.p. 257.

® This is commonly denominated the
parliament of Acton Burneli; the clergy
and commons having sat in that town,
while the barons passed judgment upon
David prince of Wales at Shrewsbury.
The towns which were honoured with
the privilege of representation, and may
consequently be supposed to have been
at that time the most considerable in
England, were York, Carlisle, Scar-
borough, Nottingham, Grimsby, Lincoln,
Northampton, Lynn, Yarmouth, Col-
chester, Norwich, Chester, Shrewsbury,
Worcester, Hereford, Bristol, Canterbury,
Winchester, and Exeter. Rymer, tii.
p. 247.

"This [the trial and Judgment of
Llewellin] seemsto have been the only
business transacted at Shrewsbury; for
the bishops and abbots, and four knights

towns." It is aslight cavil

of each shire, and two representatives
of London and nineteen other trading
towns, summoned to meet the same day
in parliament, are said to have sat at
ActonBurnell; and thence the law made
for the more easy recovery of the debts
of merchants is called the Statute of
Acton Burneli. It was probably ma tie
at the request of the representatives of
the cities and boroughs present in that
parliament, authentic copies inthe king's
name being sent to seven of those trading
towns; but it runs only in the name
of theking and hiscouncil." Carte, ii.
195, referring to Rot Wall. 11 Edw. I.
m. 2nd.

As the parliament was summoned to
meet at Shrewsbury, it may be presumed
that the Commons adjourned to Acton
Burneli. The word " statute" implies
that some consent was given, though
the enactment came from the king and
council. It is entitled in the Book of
the Exchequer—des Estatus de Slopbury
ke sunt appcle Actone Burnel. Ces
sunt les Estatus fez at Salopsebur, a
parlement prochein apres la fete Seint
Michel, I'an del reigne le Rey Edward,
Fitz le Rey Henry, unaiine. Report of
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to object that these were not directed as usual to the
sheriff of each county, but to the magistrates of each
place. Thougha very imperfect, this was a regular and
unequivocal representation of the commons in parlia-
ment. But their attendance seems to have intermitted
from this time to the twenty-third year of Edward's
reign.

Those to whom the petition of St. Albans is not satis-
factory will hardly yield their conviction to
that of Barnstaple. This town set forth in the
eighteenth of Edward 111. that, among other franchises
granted to them by a charter of Athelstan, they had ever
since exercised the right of sending two burgesses to
parliament. The said charter, indeed, was unfortunately
mislaid; and the prayer of their petition was to obtain
one of the like import in its stead. Barnstaple, it must
be observed, was atown belongingto Lord Audley, and
had actually returned member ever since the twenty-
third of Edward |. Upon aninquisition directed by the
king to be made into the truth of these allegations, it
was found that " the burgesses of the said town were
wont to send two burgesses to parliament for the com-
monalty of the borough ;" but nothing appeared as to
the pretended charter of Athelstan, or the liberties
which it was alleged to contain. The burgesses, dis-
satisfied with thisinquest, prevailed that another should
be taken, which certainly answered better their wishes.
The second jury found that Barnstaple was a free
borough from time immemorial ; that the burgesses had
enjoyed under a charter of Athelstan, which had been
casually lost, certain franchises by them enumerated,
and particularly that they should send two burgesses to
parliament; and that it would not be to the king's pre-

Barnstaple.

Lords' Committee, p. 191. The enact-
ment by the king and council founded
ou the consent of the estates was at
Acton Burnell. And the Statute of
Merchants, 13 Edw. | ., refers to that of
the 11th, as made by the king, a son
parlement que il tint a Acton Buniell,
and again mentions t'avant dit atatut
fait a Acton Burnell. This seems to

afford a voucher for what is said in my
text, which has been controverted by a
learned antiquary.* It ia certain that
the lords were at Shrewsbury in their
judicial character condemning Llewellin;
but whether they proceeded afterwards
to Acton Burnell, and joined in the
statute, in not quite so clear.
" [NOTE VI.]

Archaelogical Journal, vol. ii. p. 337, by the Rev. W. Hartshorue.
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judice if lie should grant them a fresh charter in terms
equally ample with that of his predecessor Athelstan.
But the following year we have another writ and another
inquest; the former reciting that the second return had
been unduly and fraudulently made; and the latter
expressly contradicting the previous inquest in many
points, and especially finding no proof of Athelstan's
supposed charte