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THOUGH the undisputed accession of a prince l ike 
Edward I. to the throne of his father does not 
seem so convenient a resting-place in history 
as one of those revolutions which interrupt the natural 
chain of events, yet the changes wrought during his 
reign make it properly an epoch in the progress of these 
inquiries. And, indeed, as ours is emphatically styled a 

VOL. I I I . B 



2 CONFIRMATION OF CHAP. V I I I . PART I I I . 

government by king, lords, and commons, we cannot, 
perhaps, in strictness carry it further back than the ad­
mission of the latter into parliament; so that if the con­
stant representation of the commons is to be referred to 
the age of Edward I . , i t w i l l be nearer the truth to date 
the English constitution from that than from any earlier 
era. 

The various statutes affecting the law of property and 
administration of justice which have caused Edward I. 
to be named, rather hyperbolically,the English Justinian, 
bear no immediate relation to our present inquiries. Jn 

a constitutional point of view the principal 
object is that statute entitled the Confirmation 
of the Charters, which was very reluctantly 

conceded by the king in the 25th year of his reign. I 
do not know that England has ever produced any patriots 
to whose memory she owes more gratitude than Hum­
phrey Bohun, earl of Hereford and Essex, and Eoger 
Bigod, earl of Norfolk. In the Great Charter the base 
spirit and deserted condition of John tako off something 
from the glory of the triumph, though they enhance the 
moderation of those who pressed no further upon an 
abject tyrant. But to withstand the measures of Edward, 
a prince unequalled by any who had reigned in England 
since the Conqueror, for prudence, valour, and success, 
required a far more intrepid patriotism. Their provoca­
tions, if less outrageous than those received from John, 
were such as evidently manifested a disposition in Edward 
to reign without any control; a constant refusal to con­
firm the charters, which in that age were hardly deemed 
to bind the king without his actual consent; heavy im­
positions, especially one on the export of wool, and other 
unwarrantable demands. He had acted wi th such un­
measured violence towards the clergy, on account of 
their refusal of further subsidies, that, although the i l l -
judged policy of that class kept their interests too dis­
tinct from those of the people, it was natural for all to bo 
alarmed at the precedent of despotism. These encroaeh-

Confirma-
tion of the 
Charters. 

a The fullest account we possess of 
those domestic transactions from 1294 to 
1298 is in Walter Hemingford, one of 
the historians edited by Hearne, p. 52-
168. They have been vi le ly perverted by 

Carte, but extremely well told by Hume, 
the first writer who had the merit of ex­
posing the character of Edward I. See 
too Knyghton in Twysden's Decern Scrip-
tores, c o l 2492. 



ENGLISH CONST. THE CHARTERS. 3 

merits made resistance jus t i f iable , and the circumstances 
o f E d w a r d made i t prudent . H i s ambi t ion , l u c k i l y for 
the people, had i n v o l v e d h i m in fore ign warfare, from 
w h i c h lie could no t recede w i t h o u t disappointment and 
dishonour. Thus was wrested f r o m h i m tha t famous 
statute, inadequately denominated the Confi rmat ion of 
the Charters, because i t added another p i l l a r to our 
cons t i t u t ion , no t less impor t an t t han the Great Charter 
itself? 

I t wras enacted b y the 2 5 E d w . I . t ha t the charter o f 
l iber t ies , and tha t of the forest, besides be ing e x p l i c i t l y 
confirmed,1" should be sent to a l l sheriffs, just ices in eyre, 
and other magistrates th roughou t the r ea lm, in order to 
t he i r pub l i ca t ion before the people ; tha t copies of t hem 
should be kep t in cathedral churches, and p u b l i c l y read 
t w i c e in the year, accompanied by a solemn sentence of 
excommunica t ion against a l l w h o should in f r inge t hem ; 
t ha t any j u d g m e n t g i v e n contrary to these charters should 
be i n v a l i d , and holden for nought . T h i s authent ic pro­
mu lga t i on , those awful sanctions of the Great Charter, 
w o u l d alone render the statute of w h i c h we are speaking 
i l lus t r ious . B u t i t w e n t a great deal fur ther . H i t h e r t o 
the k ing ' s prerogat ive o f l e v y i n g , money by name of t a l l ­
age or prise f rom his towns and tenants in demesne had 
passed unquest ioned. Some imposi t ions, tha t especially 
on the expor t o f w o o l , affected a l l his subjects. I t was 
n o w the moment to enfranchise the people, and g ive tha t 
secur i ty to p r iva te p rope r ty w h i c h Magna Charta had 
g i v e n to personal l i b e r t y . By the 5 th and 6 th sections o f 
th is statute " the aids, tasks, and prises," before taken are 
renounced as precedents ; and the k i n g " grants for h i m 
and his heirs , as w e l l to archbishops, bishops, abbots, 
pr iors , and other fo lk of h o l y church , as also to earls, 
barons, and to a l l commonal ty of the l and , t h a t for no busi­
ness f rom henceforth we shal l take such manner of aids, 
tasks, nor prises, b u t by the common assent of the rea lm, 

b Walsingham, in Camden's Scriptorcs 
Rer. 'Anglicarum, p. 71-73. 

c Edward would not confirm the 
charters, notwithstanding his promise, 
without the words, salvo jure corona) 
nostra; on which the two earls retired 
from court. When the confirmation was 
read to the people at St. Paul's, says 

Hemingford, they blessed the k ing on 
seeing the charters w i t h the great seal 
affixed; but when they heard the cap­
tious conclusion, they cursed h im in­
stead. At the next meeting of parlia­
ment, the k ing agreed to omit these 
insidious words, p. 168. 

B 2 



4 CONSTITUTION OF PARLIAMENT. CHAP. V I I I . PART I I I , 

and for the common profit thereof, saving the ancient aids 
and prises due and accustomed." The to l l upon wool, 
so far as levied by the king's mere prerogative, is ex­
pressly released by the seventh section.11 

We come now to a part of our subject exceedingly im­
portant, but more intricate and controverted than 
any other, the constitution of parliament. 1 have 
taken no notice of this in the last section, in order 

to present uninterruptedly to the reader the gradual pro­
gress of our legislature down to its complete establish­
ment under the Edwards. TsTo excuse need be made for 
the dry and critical disquisition of the following pages; 
but among such obscure inquiries I cannot feel myself 
as secure from error as I certainly do from partiality. 

One constituent branch of the great councils held by 
Wil l iam the Conqueror and all his successors 
was composed of the bishops and the heads of 

religious houses holding their temporalities immediately 
of the crown. It has been frequently maintained that 
these spiritual lords sat in parliament only by virtue of 
their baronial tenure. And certainly they did all hold 
baronies, which, according to the analogy of lay peer­
ages, were sufficient to give them such a share in the 
legislature. Nevertheless, I think that this is rather too 
contracted a view of the rights of the English hierarchy, 

d The supposed stotnte, De Tallagio 
non eoncedendo, is considered by Black-
stone (Introduction to Charters, p. 67) 
as merely an abstract of the Confirmatio 
Chartarum. By that entitled Ar t i cu l i 
super Chartas, 28 Edw. I . , a court was 
erected in every county, of three knights 
or others, to be elected by the commons 
of the shire, whose sole province was to 
determine offences against the two char­
ters, wi th the power of punishing by tine 
and imprisonment; but not to extend 
to any case wherein a remedy by w r i t 
was already provided. The Confirmatio 
Chartarum is properly denominated a 
statute, and always printed as such; but 
in form, l ike Magna Charta, it is a charter, 
or letters patent, proceeding from the 
crown, without even reciting the consent 
of the realm. And its " tes te" is at 
Ghent, 2 Nov. 1297; Edward having en­
gaged, conjointly w i t h the count of 

Flanders, in a war wi th Philip the Fair. 
But a parliament had been held at London, 
when the barons insisted on these conces­
sions. The circumstances are not'wholly 
unlike those of Magna Charta. 

The Lords' Committee do not seem to 
reject the statute " de taltagio non conce-
dendo" altogether, but say that, " i f the 
manuscript containing it ( in Corpus 
Christi College, Cambridge) is a truo 
copy of a statute, it is undoubtedly a 
copy of a statute of the 25th, and not of a 
statute of the 34th of Edward J." p. 230. 
It seems to me on comparing the two, 
that the supposed statute de tallagio is 
but an imperfect transcript of the king's 
charter at Ghent. But at least, as one 
exists in an authentic form, and the 
other is only found in an unauthorized 
copy,'there can be no question which 
ought to be quoted. 

Constitu­
t ion of 
parliament. 

The spiritual 
peers. 
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and, indeed, by implication, of the peerage. For a great 
council of advice and assent in matters of legislation or 
national importance was essential to a l l the northern 
governments. And al l of them, except, perhaps, the 
Lombards, invited the superior ecclesiastics to their 
councils; not upon any feudal notions, which at that 
time had hardly begun to prevail, but chiefly as repre­
sentatives of the church and of religion itself; next, as 
more learned and enlightened counsellors than the lay 
nobi l i ty ; and in some degree, no doubt, as r ich proprietors 
of land. It w i l l bo remembered also that ecclesiastical 
and temporal affairs were originally decided in the same 
assemblies, both upon the continent and in England. The 
Norman Conquest, which destroyed the Anglo-Saxon 
nobil i ty, and substituted a new race in their stead, 
could not affect the immortality of church possessions. 
The bishops of William's age were entitled to sit in his 
councils by the general custom of Europe, and by the 
common law of England, which the Conquest did not 
overturn.e Some smaller arguments might be urged 
against the supposition that their legislative rights are 
merely baronial; such as that the guardian of the spirit­
ualities was commonly summoned to parliament during 
the vacancy of a bishopric, and that the five sees created 
by Henry V I I I . have no baronies annexed to them ;f but 
the former reasoning appears less technical and confined.g 

Next to these spiritual lords are the earls and barons, 
or lay peerage of England. The former dignity was, 
perhaps, not so merely official as in the Saxon times, 
although the earl was entitled to the th i rd penny of al l 
emoluments arising from the administration of justice in 
the county-courts, and might, perhaps, command the 
mi l i t i a of his county, when it was called forth.h Every 

e Hody (Treatise on Convocations, 
p. 126) states the matter thus: in the 
Saxon times a l l bishops and abbots sat 
and voted in the state councils, or parlia­
ment, as such, and not on account of 
their tenures. After the Conquest the 
abbots sat there not as such, but by virtue 
of their tenures, as barons; and the 
bishops sat in a double capacity, as 
bishops, and as barons. 

f Hody, p. 128. 
g [ N O T E I . ] 
h Madox, Baronia Anglica, p. 138. 

Pialogus de Scaccario, 1. i. c. 17. L y t -
telton's Henry I I . vo l . i i . p . 217. The 
last of these writers supposes, contrary 
to Seldeu, that the earls continued to 
be governors of their counties under 
Henry I I . Stephen created a few ti tular 
earls, w i t h grants of crown lands to sup­
port t hem; but his successor resumed 
the grants, and deprived them of their 
earldoms. 

In Rymer's Fcedera, vol. i . p. 3, we 
find a grant of Matilda, creating Mi lo of 
Gloucester earl of Hereford, w i t h the 
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earl was also a baron, and held an honour or barony of 
the crown, for which he paid a higher relief than an 
ordinary baron, probably on account of the profits of his 
earldom. I w i l l not pretend to say whether titular earl­
doms, absolutely distinct from the lieutenancy of a 
county, were as ancient as the Conquest, which Madox 
seems to think, or were considered as irregular so late 
as Henry I I . , according to Lord Lyttel ton. In Dugdale's 
Baronage I find none of this description in the first 
Norman reigns; for even that of Clare was connected 
wi th the local earldom of Hertford. 

It is universally agreed that the only baronies known 
for two centuries after the Conquest were in -
cicteht to the tenure of land held immediately 
from the crown. There are, however, material 
difficulties in the way of r ight ly understanding 

their nature which ought not to be passed over, because 
the consideration of baronial tenures w i l l best develop 
the formation of our parliamentary system. Two of our 
most eminent legal antiquaries, Selden and Madox, have 
entertained different opinions as to the characteristics 
and attributes of this tenure. 

According to the first, every tenant in chief by knight-
service was an honorary or parliamentary baron 
by reason of his tenure. AU these were sum­

moned to the king's councils, and were peers of his court. 
Their baronies, or honours, as they were frequently 
called, consisted of a number of knight's fees; that is, of 
estates, from each of which the feudal service of a knight 
was due; not fixed to thirteen fees and a third, as has 
been erroneously conceived, but varying according to 
the extent of the barony and the reservation of service 
at the time of its creation. Were they more or fewer, 
however, their owner was equally a baron, and sum­
moned to serve the king in parliament w i t h his advice 
and judgment, as appears by many records and passages 
in history. 

But about the latter end of John's reign, some only of 
the most Eminent tenants in chief were summoned by 

moat and castle of that city in fee to him 
and nia heirs, the third penny of the 
rent of the city, and of the pleas in the 
county, three manors and a forest, and 

the service of three tenants in chief, with 
all their fiefs; to be held with all privi­
leges and liberties as fully as ever any 
earl in England had possessed them. 

Question as 
to the 
nature of 
baronies. 

Theory of 
Selden; 



ENGLISH CONST. NATURE OF BARONIES. 7 

particular wr i t s ; the rest by one general summons 
through the sheriffs of their several counties. This is 
declared in the Great Charter of that prince, wherein he 
promises that, whenever an aid or scutage shall he re­
quired, faciemus summoneri archiepiscopos, episcopos, 
abbates, comites et majores barones regni sigillatim per 
literas nostras. Et praeterea faciemus summoneri in 
generali per vicecomites et ballivos nostros omnes alios 
qui in capite tenent de nobis. Thus the barons are dis­
tinguished from other tenants in chief, as if the former 
name were only applicable to a particular number of the 
king's immediate vassals. But it is reasonable to think 
that, before this charter was made, it had been settled by 
the law of some other parliament, how these greater 
barons should be distinguished from the lesser tenants 
in chief; else what certainty could there be in an ex­
pression so general and indefinite ? And this is l ike ly 
to have proceeded from the pride wi th which the ancient 
and wealthy barons of the realm would regard those 
newly created by grants of escheated honours, or those 
decayed in estate, who yet were by their tenures on an 
equality w i th themselves. They procured therefore two 
innovations in their condition; first that these inferior 
barons should be summoned generally by the sheriff, 
instead of receiving their particular writs, which made 
an honorary distinction ; and next, that they should pay 
relief, not, as for an entire barony, one hundred marks; 
but at the rate of five pounds for each knight's fee which 
they held of the crown. This changed their tenure to 
one by mere knight-service, and their denomination to 
tenants in chief. It was not difficult, afterwards, for the 
greater barons to exclude any from coming to parliament 
as such without particular write directed to them, for 
which purpose some law was probably enacted in the 
reign of Henry I I I . I f indeed we could place reliance 
on a nameless author whom Camden has quoted, this 
l imitation of the peerage to such as were expressly sum­
moned depended upon a statute made soon after the 
battle of Evesham. But no one has ever been able to 
discover Camden's authority, and the change was, pro­
bably, of a much earlier date.1 

1 Seldell's Works, vol. iii. p. 713-743. 
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Such is the theory of Selden, which, if it rested less 
upon conjectural alterations in the law, would 
undoubtedly solve some material difficulties 

that occur in the opposite view of the subject. According 
to Madox, tenure by knight-service in chief was always 

distinct from that by barony. It is not easy, 
however, to point out the characteristic differ­
ences of the t w o ; nor has that eminent anti­

quary, in his large work, the Baronia Anglica, laid down 
any definition, or attempted to explain the real nature of 
a barony. The distinction could not consist in the num­
ber of knight's fees; for the barony of Hwayton consisted 
of only three; while John de Baliol held th i r ty fees by 
mere knight-service.k Nor does it seem to have consisted 
in the privilege or service of attending parliament, since 
a l l tenants in chief were usually summoned. But what­
ever may have been the line between these modes of 
tenure, there seems complete proof of their separation 
long before the reign of John. Tenants in chief are 
enumerated distinctly from earls and barons in the 
charter of Henry I. Knights, as wel l as barons, are 
named as present in the parliament of Northampton in 
1165, in that held at the same town in 1176, and upon 
other occasions."1 Several persons appear in the Liber 
Niger Scaccarii, a ro l l of mili tary tenante made in the 
age of Henry I L , who held single knight's fees of the 
crown. It is, however, highly probable, that, in a lax 
sense of the word, these knights may sometimes have 
been termed barons. The author of the Dialogus de 
Scaccario speaks of those holding greater or lesser 
baronies, including, as appears by the context, al l tenants 
in chief.a The former of these seem to be the majores 
barones of K i n g John's Charter. And the secundae 
dignitatis barones, said by a contemporary historian to 
have been present in the parliament of Northampton, 
were in a l l probability no other than the knightly tenants 
of the crown.0 For the word baro, originally meaning 

k Lyttelton's Henry I I . vol. i i . p. 212. 
m Hody on Convocations, p. 222, 234. 
n Lib. i i . c. 9. 
° Hody and Lord Lyttelton maintain 

these "barons of the second rank" to 
have been the sub-vassals of the crown; 
tenants of the great barons to whom the 

name was sometimes improperly applied. 
This was very consistent with their opi­
nion, that the commons were a part of 
parliament at that time. But Hume, 
assuming at once the truth of (heir in­
terpretation in this instance, and the 
falsehood of their system, treats it as a 

and obser­
vations 
•on both. 

of Madox, 
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only a man, was of Very large significance, and is not 
unfrequently applied to common freeholders, as in the 
phrase of court-baron. It .wais "used too for the magis­
trates or chief men of cities, as it is s t i l l for the judges 
of the exchequer, and the representatives of the Cinque 
Ports.p 

The passage however before cited from the Great 
Charter of John affords one spot of firm footing in the 
course of our progress. Then, at least, it is evident that 
a l l tenants in chief were entitled to their summons; the 
greater barons by particular writs, the rest through one 
directed to their sheriff. The epoch when al l , who, 
though tenants in chief, had not been actually sum­
moned, were deprived of their r ight of attendance in 
parliament, is again involved in uncertainty and con­
jecture. The unknown writer quoted by Camden seems 
not sufficient authority to establish his assertion, that 
they were excluded by a statute made after the battle of 
Evesham. The principle was most l ikely acknowledged 
at an earlier time. Simon de Montfort summoned only 
twenty-three temporal peers to his famous parliament. 
In the year 1255 the barons complained that many of 
their number had not received their writs according to 
the tenor of the charter, and refused to grant an aid to 
the k ing t i l l they were issued.q But i t would have been 
easy to disappoint this mode of packing a parliament, if 
an unsummoned baron could have sat by mere right of 
his tenure. The opinion of Selden, that a law of exclu­
sion was enacted towards the beginning of Henry's reign 
is not liable to so much objection. But perhaps it is 
unnecessary to frame an hypothesis of this nature. 
Wri ts of summons seem to have been older than the 
time of John ;r and when this had become the customary 
and regular preliminary of a baron's coming to parlia­
ment, it was a natural transition to look upon it as an 
indispensable condition ; in times when the prerogative 
was high, the law unsettled, and the service in parlia-

deviation from the established rule, and 
a proof of the unsettled state of the con­
stitution. 

P [ N O T E I l ] 

q M. Paris, p. 785. The barons even 
tell the king that this was contrary to 
his charter, in which nevertheless the 

clause to that effect, contained in his 
father's charter, had been omitted. 

r Henry I I . , in 1175, forbad any of 
those who had been concerned in the 
late rebellion to come to his court with­
out a particular summons. Carte, vol i i . 
D. 249. 
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ment deemed by many s t i l l more burthensome than 
honourable. Some omissions in summoning the king's 
tenants to former parliaments may perhaps have pro­
duced the above-mentioned provision of the Great 
Charter, which had a relation to the imposition of taxes 
wherein it was deemed essential to obtain a more uni­
versal consent than was required in councils held for 
state, or even for advice.8 

It is not easy to determine how long the inferior 
tenants in chief continued to sit personally in 
parliament. In the charters of Henry I I I . , the 
clause which we have been considering is 
omitted: and I think there is no express proof 
remaining that the sheriff was ever directed to 

summon the king's mili tary tenants wi th in his county, in 
the manner which the charter of J ohn required. It ap­
pears however that they were in fact members of parliar 
ment on many occasions during Henry's reign, which 
shows that they were summoned either by particular 
writs or through the sheriff; and the latter is the more 
plausible conjecture. There is indeed great obscurity 
as to the constitution of parliament in this reign ; 
and the passages which I am about to produce may 
lead some to conceive that the freeholders were represented 
even from its beginning. I rather incline to a different 
opinion. 

In the Magna Charta of 1 Henry I I I . it is said : Pro 
hac donatione et concessione archiepiscopi, epis-
copi, comites, barones, milites, et libere tenentes, et 
omnes de regno nostro, dederunt nobis quintain decimam 
partem omnium bonorum suorum mobilium.1 So in a 
record of 19 Henry I I I . : Comites, et barones, et omnes 
a l i i de toto regno nostro Angliae, spontanea voluntate 
sua concesserunt nobis efficax auxilium.u The largeness 
of these words is, however, controlled by a subsequent 
passage, which declares the tax to be imposed ad man-
datum omnium comitum et baronum et omnium aliorum 
qui de nobis tenent in capite. And it seems to have been a 
general practice to assume the common consent of a l l ranks 

Whether 
mere tenants 
in chief 
attended 
parliament 
under 
Henry I I I . 

Upon the subject of tenure by ba- England, vol. i i . p. 247. 
rony, besides the writers already quoted, t Hody on Convocations, p. 293. 
see West's Inquiry into the Method of u Brady, Introduction to Hiitory of 
creating Peers, and Carte's History of England. Appendix, p. 43. 
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to that which had actually been agreed by the higher. 
In a similar wr i t , 21 Henry I I l , the ranks of men are 
enumerated specifically; archiepiscopi, episcopi, abbates, 
priores, et clerici terras habentes quae ad ecclesias suas 
non pertinent, comites, barones, milites, et l iberi homines, 
pro 80 et suis villanis, nobis concesserunt in auxilium 
tricesimam partem omnium mobilium.x In the close ro l l 
of the same year, we have a w r i t directed to the arch­
bishops, bishops, abbots, priors, earls, barons, knights, 
and freeholders ( l iberi homines) of Ireland, in which an 
aid is desired of i l i e m , and it is urged that one had been 
granted by his fideles Ang l i an 

But this attendance in parliament of inferior tenants in 
chief, some of them too poor to have received knighthood, 
grew insupportably vexatious to themselves, and was not 
wrell l iked by the king. He knew them to be dependent 
upon the barons, and dreaded the confluence of a mul t i ­
tude, who assumed the privilege of coming in arms to 
the appointed place. So inconvenient and mischievous 
a scheme could not long subsist among an advancing 
people, and fortunately the true remedy was discovered 
wi th l i t t le difficulty. 

The principle of representation, in its widest sense, can 
hardly be unknown to any government not 
purely democratical. In almost every country 
the sense of the whole is understood to be 
spoken by a part, and the decisions of a part are 
binding upon the whole. Among our ancestors the lord 
stood in the place of his vassals, and, s t i l l more un­
questionably, the' abbot in that of his monks. The 
system indeed of ecclesiastical councils, considered as 
organs of the church, rested upon the principle of a v i r ­
tual or an express representation, and had a tendency 
to render its application to national assemblies more 
familiar. 

The first instance of actual representation which occurs 
in our history is only four years after the Conquest; 
when Wi l l i am, if we may rely on Hoveden, caused 
twelve persons skilled in the customs of England to be 
chosen from each county, who were sworn to inform him 
r ight ly of their laws ; and these, so ascertained, were rati-

x Brady's Hiftory of England, vol. i. Appendix, p. 182. 
y Brady's introduction, p. 94. 

Origin and 
progress of 
parliament­
ary repre­
sentation. 
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fied hy the consent of the great council. This, Sir 
Matthew Hale asserts to be " as sufficient and effectual a 
parliament as ever was held in England".z* But there is 
no appearance that these twelve deputies of each county 
were invested w i t h any higher authority than that of 
declaring their ancient usages. No stress can he laid at 
least on this insulated and anomalous assembly, the 
existence of which is only learned from an historian of a 
century later." 

We find nothing that can arrest our attention, in search­
ing out the origin of county representation, t i l l we come 
to a w r i t in the fifteenth year of John, directed to all the 
sheriffs in the following terms: Rex Vicecomiti N . , 
ealutem. Praecipirnus t i b i quod omnes milites ballivas 
tuse qui summoniti fuerunt esse apud Oxoniam ad Nos a 
die Omnium Sanctorum in quindecim dies venire facias 
cum armis suis : corpora vero baronum sine arm is singu-
lariter, et quatuor discretes milites de comitutu tuo, i l luc 
venire facias ad eundem terminum, ad loquendum nobis-
cum de negotiis regni nostri. For the explanation of 
this obscure wr i t I must refer to what r rynne has said ;b 

but it remains problematical whether these four knights 
z Hist of Common Law, vol. i. p. 202. 

This assembly is mentioned in the 
preamble, and afterwards, of the spurious 
laws of Edward the ConfessoT; and I 
have been accused of passing it over too 
slightly. The fact certainly does not 
Test on the authority of Hoveden, who 
transcribes these laws verbatim; and they 
are in gnbstance an ancient document 
There seems to me somewhat rather 
suspicions in this assembly of delegates; 
it looks like a pious fraud to maintain 
the old Saxon jurisprudence, which was 
giving way. But even if we admit the 
fact as here told, I still adhere to the 
assertion that there is no appearance that 
these twelve deputies of each county 
were invested with any higher authority 
than that of declaring their ancient 
usages. Any supposition of a real legis­
lative parliament would be inconsistent 
with all that we know of the state of 
England under the Conqueror. And 
what an anomaly, upon every constitu­
tional principle, Anglo-Saxon or Nor­
man* would be a parliament of twelve 
from each county! Nor i a j t perfectly 

manifest that they were chosen by the 
people; the word sommoncri fecit is first 
used ; and afterwards, electis de (not in) 
singulis totius patriot comitatibus. This 
might be construed of the king's selec­
tion; but perhaps the common inter­
pretation is rather the better. 

William, the compiler informs us, 
having heard some of the Danish laws, 
was disposed to confirm them in pre­
ference to those of England; but yielded 
to the supplication of the delegates, 
omnes compatriota, qui leges narra-
verant, that he would permit them to 
retain the customs of their ancestors, 
imploring him by the soul of King 
Edward, citfus erant leges, nec alioram. 
exterorum. The king at length gave 
way, by the advice and request of nia 
barons, consiiio et precatu baronum. 
These of course were Norjnam; but 
what inference can be drawn in favour 
of parliamentary representation in 
England from the behaviour of the 
rest ? They were supplicants, not legis­
lators. 

b 2 Prynne's Regis te r is 
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(the only clause which concerns our purpose) were to be 
elected by the county or returned in the nature of a jury , 
at the discretion of the sheriff. Since there is no suffi­
cient proof whereon to decide, we can only say wi th 
hesitation, that there may have been an instance of county 
representation in the fifteenth year of John. 

We may next advert to a practice, of which there is 
very clear proof in the reign of Henry I I I . Subsidies 
granted in parliament were assessed, not as in former 
times by the justices upon their circuits, but by knights 
freely chosen in the county court. This appears by two 
writs, one of the fourth and one of the ninth year of 
Henry I I l C A t a subsequent period, by a provision of 
the Oxford parliament in 1258, every county elected four 
knights to inquire into grievances, and deliver their 
inquisition into parliament.11 

The next wr i t now extant, that wears the appearance 
of parliamentary representation, is in the thirty-eighth of 
Henry I I I . This, after reciting that the earls, barons, 
and other great men (caeteri magnates) were to meet at 
London three weeks after Easter, w i th horses and arms, 
for the purpose of sailing into Gascony, requires the 

c Brady's Introduction, Appendix, pp. 
41 and 44. "The language of these 
wri ts implies a distinction between such 
as were styled barons, apparently i n ­
cluding the earls and the four knights 
who were to come from the several 
counties ad loquendum, and who were 
also distinguished from the knights sum­
moned to attend wi th arms, in per­
formance, it should seem, of the mi l i ta ry 
service due by their respective tenures; 
and the writs, therefore, apparently dis-
tinguished certain tenants in chief by 
knight-service from barons, if the knights 
so summoned to attend w i t h arms were 
required to attend by reason of their re­
spective tenures in chief of the king. 
How the four knights of each county 
who were thus summoned to confer w i t h 
the k ing were to be chosen, whether by 
the county, or according to the mere 
w i l l of the sheriff, does not appear; but 
It seems most probable that they were 
intended by the k ing as representatives 
of the freeholders of each county, and to 
balance the power of the hostile nobles, 
who were then leagued against h i m ; and 

the measure might lead to conciliate the 
minds of those who would otherwise 
have had no voice in the legislative as­
sembly." Report of Lords' Committee, 
p. 61. 

This would be a remarkable fact, and 
the motive is by no means improbable, 
being perhaps that which led to the large 
provisions for summoning tenants in 
chief, contained in the charter of John, 
and afterwards passed over. But this 
parley of the four knights from each 
county, for they are only summoned ad 
loquendum, may not amount to bestow­
ing on them any legislative power. It is 
nevertheless to be remembered that the 
word parliament meant, by its etymology, 
nothing more ; and the words, ad loquen­
dum, may have been used in reference to 
tha t It is probable that these write were 
not obeyed; we have no evidence that 
they were, and it was a season of great 
confusion, very l i t t l e before the granting 
of the charter of Henry I I I . 

d Brady's Hist , of England, voL i. 
Appendix, p. 227. 
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sheriff to compel a l l w i th in his jurisdiction, who hold 
twenty pounds a year of the k ing in chief, or of those in 
ward of the king, to appear at the same time and place. 
A n d that besides those mentioned he shall cause to come 
before the king's council at Westminster, on the fifteenth 
day after Easter, two good and discreet knights of his 
county, whom the men of the county shall have chosen 
for this purpose, in the stead of a l l and each of them, to 
consider, along wi th the knights of other counties, what 
aid they w i l l grant the k ing in such an emergency.0 In 
the principle of election, and in the object of the assem­
bly, which was to grant money, this certainly resembles 
a summons to parliament. There are indeed anomalies 
sufficiently remarkable upon the face of the wr i t which 
distinguish this meeting from a regular parliament. But 
when the scheme of obtaining money from the commons 
of shires through the consent of their representatives had 
once been entertained, it was easily applicable to more 
formal councils of the nation/ 

A few years later there appears another w r i t analogous 
to a summons. During the contest between Henry I I I . and 
the confederate barons in 1261, they presumed to call a 
sort of parliament, summoning three knights out of every-
county, secum tractaturos super communibus negotiis 
regni. This we learn only by an opposite w r i t issued 
by the king, directing the sheriff to enjoin these knights 
who had been convened by the earls of Leicester and 
Gloucester to their meeting at St. Alban's, that they 
should repair instead to the k ing at Windsor, and to no 
other place, nobiscum super prdemissis colloquium habi-
turos/ It is not absolutely certain that these knights 
were elected by their respective counties. But even if 
they were so, this assembly has much less the appear­
ance of a parliament, than that in the thirty-eighth of 
Henry I I I . 

e 2 Prynne, p. 23. 
f "This writ tends strongly to show 

that there then eiisted no law by which 
a representation either of the kings 
tenants in capite or of otherB, for the 
purpose of constituting a legislative as­
sembly, or for granting au aid, was spe­
cially provided; and it seems to have 
been the first instance appearing on any 

record now extant, of an attempt to sub­
stitute representatives elected by bodies 
of men for the attendance of the indi­
vidual so to be represented, personally 
or by their several procurators, in an 
assembly convened for the purpose of 
obtaining an aid." Report, p. 95. 

g 2 Prynne, p. 27. 
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At length, in the year 1265, the forty-ninth of Henry 
I I I . , while he was a captive in the hands of Simon de 
Montfort, writs were issued in his name to al l the sheriffs, 
directing them to return two kinghts for the body of their 
county, w i t h two pitTZCTis or "burgesses for every city and 
l^^fCWgh c o n t a i n e t r i ^ 
J ^ J ^ ^ . ^ of the commons Becomes 
indisputably manifest; even shoul3~w^*re]ect altogether 
tlie more equivocal instances of it which have just been 
enumerated. 

If indeed the knights were s t i l l elected by none but 
the king's mil i tary tenants, if the mode of re- Whetherthe 
presentation was merely adopted to spare them knight* were 
the inconvenience of personal attendance, the tredioiders 
immediate innovation in our polity was not very »" general. 
extensive. This is an interesting, but very obscure, 
topic of inquiry. Spelman and Brady, w i t h other writers, 
have restrained the original r ight of election to tenants 
in chief, among whom, in process of time, those holding 
under mesne lords, not being readily distinguishable in 
the hurry of an election, contrived to slide i n , t i l l at 
length their encroachments were rendered legitimate by 
the statute 7 Hen. I V . c. 15, which put a l l suitors to the 
county court on an equal footing as to the elective fran­
chise. The argument on this side might be plausibly 
urged w i t h the following reasoning. 

The spirit of a feudal monarchy, which compelled 
every lord to act by the advice and assent of his imme­
diate vassals, established no relation between h im and 
those who held nothing at his hands. They were in ­
cluded, so far as he was concerned,in their superiors; 
and the feudal incidents were due to him from the whole 
of his vassal's fief, whatever tenants might possess it by 
sub-infeudation. In England the tenants in chief alone 
were called to the great councils before representation 
was thought of, as is evident both by the charter of John, 
and by the language of many records; nor were any 
others concerned in levying aids or escuages, which wrere 
only due by virtue of their tenure. These mil i tary ten­
ants were become, in the reign of Henry I I I . , far more 
numerous than they had been under the Conqueror. If 
we include those who held of the k ing ut de honore, 
that is, the tenants of baronies escheated or in ward, who 
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may probably have enjoyed the same privileges, being 
subject in general to the same burdens, their number 
w i l l be greatly augmented, and form no inconsiderable 
portion of the freeholders of the kingdom. After the 
statute commonly called Quia emptores in the eighteenth 
of Edward I. they were likely to Increase much more, 
as every licensed alienation of any portion of a fief by a 
tenant in chief would create a new freehold immediately 
depending upon the crown. Many of these tenants in 
cap'ite*Tield very small fractions of knight's fees, and 
were consequently not called upon to receive knight hood. 
They were plain freeholders holding in chief, and the 
l iberi homines or libere tenentes of those writs which 
have been already quoted. The common form indeed of 
writs to the sheriff directs the knights to be chosen de 
communitate comitates. But the word communitas, as 
in boroughs, denotes only the superior part: it is not 
unusual to find mention in records of communitas populi 
or omnes de regno, where none are intended but the 
barons, or at most the tenants in chief. If we look at­
tentively at the earliest instance of summoning knights 
of shires to parliament, that in 38 Henry I I I . , which has 
been noticed above, i t w i l l appear that they could only 
have been chosen by mili tary tenants in chief. The 
object of calling this parliament, if parliament it were, 
was to obtain an aid from the mil i tary tenants, who, 
holding less than a knight's fee, were not required to do 
personal service. None then, surely, but the tenants in 
chief could be electors upon this occasion, which merely 
respected their feudal duties. Again, to come much 
lower down, we find a series of petitions in the reigns of 
Edward I I I . and Richard I I . , which seem to lead us to 
a conclusion that only tenants in chief were represented 
by the knights of shires. The w r i t for wages directed 
the sheriff to levy them on the commons of the county, 
both w i th in franchises and without (tarn intra libertatos 
quam extra). But the tenants of lords holding by 
barony endeavoured to exempt themselves from this 
burthen, in which they seem to have been countenanced 
by the king. This led to frequent remonstrances from 
the commons, who finally procured a statute, that al l 
lands which had been accustomed to contribute towards 
the wages of members should continue to do so, even 
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though they should be purchased by a lord.h But, if 
these mesne tenants had possessed equal rights of voting 
w i t h tenants in chief, it is impossible to conceive that 
they would have thought of claiming so unreasonable an 
exemption. Yet, as it would appear harsh to make any 
distinction between the rights of those who sustained an 
equal burthen, we may perceive how the freeholders 
holding of mesne lords might on that account obtain 
after the statute a participation in the privilege of tenants 
in chief. And without supposing any partiality or con­
nivance, it is easy to comprehend that, while the nature 
of tenures and services was so obscure as to give rise to 
continual disputes, of which the ancient records of the 
King's Bench are fu l l , no sheriff could be very accurate 
in rejecting the votes of common freeholders repairing 
to the county court, and undistinguishable, as must be 
allowed, from tenants in capite upon other occasions, 
such as serving on juries, or voting on the election of 
coroners. To al l this it yields some corroboration, that 
a neighbouring though long hostile kingdom, who bor­
rowed much of her law from our own, has never admitted 
any freeholders, except tenants in chief of the crown, to 
a suffrage in county elections. These attended the par­
liament of Scotland in person t i l l 1428, when a law of 
James I. permitted them to send representatives/ 

Such is, 1 think, a lair statement of the arguments that 
might be alleged by those who would restrain the right 
of election to tenants of the crown. It may be urged on 
the other side that the genius of the feudal system was 
never completely displayed in England ; much less can 
we make use of that policy to explain institutions that 
prevailed under Edward I. Instead of aids and scutages 
levied upon the king's mili tary tenants, the crown found 
ample resources in subsidies upon moveables, from which 
no class of men was exempted. But the statute that 
abolished al l unparliamentary taxation led, at least in 
theoretical principle, to extend the elective franchise to 
as large a mass of the people as could conveniently exer­
cise i t . It was even in the mouth of our kings that 
what concerned a l l should be approved by a l l . Nor is 

h 12 Ric I I . c 12. Wynne's 4tb Re­
nter, 

1 Piakerton's Hist of Scotland, vol. i. 
VOL. H I , 

p. 120, 357. But this law was not re­
gularly acted upou t i l l 1587. p. 368. 

C 
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the language of a l l extant writs less adverse to the sup­
position that the right of suffrage in county elections was 
l imited to tenants in chief. It seems extraordinary that 
such a restriction, if it existed, should never be dedueible 
from these instruments; that their terms should inva­
riably be large enough to comprise all freeholders. Yet 
no more is ever required of the sheriff than to return two 
knights chosen by the body of the county. For they are 
not only said to be returned pro communitate, but 
" per communitatem," and " de assensu totius commimi-
tatis." Nor is it satisfactory to allege, without any 
proof, that this word should be restricted to the tenants 
in chief, contrary to what must appear to be its obvious 
meaning.* Certainly, if these tenants of the crown had 
found inferior freeholds usurping a right of suffrage, we 
might expect to find it the subject of some legislative 
provision, or at least of some petition and complaint. 
And, on the other hand, it would have been considered 
as unreasonable to levy the wages due to knights of the 
shire for their service in parliament on those who had no 
share in their election. But it appears by writs at the 
very beginning of Edward II. 's reign, that wages were 
levied u de communitate comitatus." m It w i l l scarcely 
be contended that no one was to contribute under this 
w r i t but tenants in chief; and yet the word commu­
n i t y can hardly be applied to different persons, when 
it occurs in the same instrument and upon the same 
matter. The series of petitions above mentioned relative 
to the payment of wages rather tends to support a con­
clusion that all mesne tenants had the right of suffrage, 
if they thought fit to exercise i t , since it was earnestly 
contended that they were liable to contribute towards 

k What can one who adopts this 
opinion of Dr. Brady say to the follow­
ing record? Rex milit ibus, liberie ho-
minibus, et toti communitati comitatus 
Wygorniae tam intra liberates quam 
extra, Balutem. Cum comites, barones, 
milites, liberi homines, et communita-
tes comitatuum regni nostri vicesimam 
omnium bononim suorum mobilium, ci-
vesque et burgenses et communitates 
omnium civitatum et burgorum ejusdem 
regni, necnon tenentes de antiquis do-
minicb coronae nostrae qnindecimatu bo­

norum suorum mobilium nobis concessc-
runt. Pat. Ro t 1 E. IL in Ho t Parl, 
vol. i. p. 442. See also p. 24 ] and p. 269. 
If the word commnnitas is here used in 
any precise sense, which, when possible, 
we are to suppose in construing a legal 
instrument, it must designate, not the 
tenants in chief, but the inferior class, 
who, though neither freeholders nor free 
burgesses, were yet cotitributablc to the 
subsidy on their goods. 

m Madox, Firmu Burgi, p. 99 and p. 102 
note Z. 
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that expense. Nor does there appear any reason to doubt 
that all freeholders, except those w i th in particular fran­
chises, were suitors to the county court—an institution 
of no feudal nature, and in which elections were to be 
made by those present. As to the meeting to which 
knights of shires were summoned in 38 Henry I I I . , it 
ought not to be reckoned a parliament, but rather one oi 
those anomalous conventions which sometimes occurred 
in the unfixed state of government. It is at least the 
earliest known instance of representation, and leads us to 
no conclusion in respect of later times, when the com­
mons had become an essential part of the legislature, and 
their consent was required to al l public burthens. 

This question, upon the whole, is certainly not free 
from considerable difficulty. The legal antiquaries are 
divided. Prynne does not seem to have doubted but 
that the knights were " elected in the fu l l county, by and 
for the whole county," without respect to the tenure of 
the freeholders." But Brady and Carte are of a different 
opinion.0 Yet their disposition to narrow the basis of 
the constitution is so strong, that it creates a sort of pre­
judice against their authority. And if I might offer an 
opinion on so obscure a subject, I should be much inclined 
to believe that, even from the reign of Henry I I I . , the 
election of knights by all freeholders in the county-court, 
without regard to tenure, was l i t t le , if at a l l , different 
from what it is at present.p 

The progress of towns in several continental countries, 
from a condition bordering upon servitude to 
wealth and liberty, has more than once attracted 
our attention in other parts of the present work. Their 
growth i n England, both from general causes and i m i ­
tative policy, was very similar and nearly coincident. 
Under the Anglo-Saxon line of sovereigns wo scarcely 
can discover in our scanty records the condition of their 
inhabitants, except retrospectively from the great survey 
of Domesday Book, which displays the state of England 
under Edward the Confessor. Some attention to com­
merce had been shown by Alfred and Athelstan; and a 
merchant who had made three voyages beyond sea was 

n Prynne's 2nd Register, p. 50. 
° Carte's Hist of England, i i , 250. 
p The present question has been dis­

cussed with much ability in the Edin­
burgh Review, vol. xxvi. p. 341. [Note 

Progress of 
towns. 
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raised by law of the latter monarch to the dignity of a 
Thane ,q This privilege was not perhaps often claimed; 
but the burgesses of towns were already a distinct class 
from the ceorls or rustics, and, though hardly free ac­
cording to our estimation, seem to have laid the foundation 
of more extensive immunities. It is probable, at least, 
that the English towns had made fu l l as great advances 
towards emancipation as those of France. At the Con­
quest we find the burgesses or inhabitants of towns 
l i v ing under the superiority or protection of the king, or 
of some other lord, to whom they paid annual rents, and 
determinate dues or customs. Sometimes they belonged 
to different lords, and sometimes the same burgess paid 
customs to one master, while he was under the jurisdic­
tion of another. They frequently enjoyed special p r iv i ­
leges as to inheritance; and in two or three instances 
they seem to have possessed common property, be­
longing to a sort of guild or corporation, and in some 
instances, perhaps, had a municipal administration by 
magistrates of their own choice/ Besides the regular 

q Wi lk ins , p. 71. 
r Burgensis Exonia uirbis babent extra 

civitatem terrain duodeeim carucatarura : 
quae nullam oonsue,tudiriern reddunt nisi 
ad ipsam civitatem. Domesday, p. 100. 
At Canterbury the burgesses had forty-
five houses without, the city, de quibus 
ipsi babebant gablum et consnetudinem, 
rex autem socam et sacani; ipsi quoque 
burgenses babebant de rege tripinta tres 
acras prati in gildam, suam. p. 2. In 
Lincoln and Stamford some resident pro­
prietors, called Lagemanni, had jurisdic­
t ion (socam et sacam) over their tenants. 
But nowhere have I been able to discover 
any trace of municipal self-government; 
unless Chester may be deemed an excep­
tion, where we read of twelve judices 
c ivi ta t is ; but by whom constituted does 
not appear. The word iageman seems 
equivalent to judex. The guild men­
tioned above at Canterbury was, in a l l 
probability, a voluntary association: so 
at Dover we find the burgesses' guild-
ha i l , gihalla burgensium. p . l . 

Many of the passages in Domesday 
relative to the state of burgesses are col­
lected in Brady's History of Boroughs; 
a work which, if read w i t h due suspicion 

of the author's honesty, w i l l convey a 
great deal of knowledge. 

Since the former part of this note was 
wri t ten, 1 have met wi th a charter 
granted by Henry I I . to Lincoln, which 
seems to refer, more expl ici t ly than any 
similar instrument, to municipal p r iv i ­
leges of jurisdiction enjoyed by the c i t i ­
zens under Kdwanl the Confessor. These 
charters, it is wel l known, do not alw;ays 
recite what is t rue; yet it is possible 
that the citizens of Lincoln, which had 
been one of the five Danish towns, some­
times mentioned wi th a sort of distinc­
tion by writers before the Conquest, might 
be in a more advantageous situation than 
the generality of burgesses. Sciatis me 
concessisse civibus meis Lincoln, omnes 
libertates et consuetudines et leges suas, 
quas habuerunt tempore Edwardi et 
W i l l , et Henr. regum Anglice, et gildam 
suam mercatoriam de liominibus civitatis 
et de aliis mercatoribus comitatus, sicut 
i i l am habuerunt tempore predictorum, 
antecessorum nostrorum, regum Anglue, 
melius et liberius. Et omnes homines 
qui infra quatuor divisas civitates manerit 
et mercatum deducunt, sint ad gildas, et 
consuetudines et assisas civitatis, sicut 
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payments, which were in general not heavy, they were 
liable to tallages at the discretion of their lords. This 
burthen continued for two centuries, w i t h no limitation, 
except that the barons were latterly forced to ask permis­
sion of the king before they set a tallage on their tenants, 
which was commonly done when he imposed one upon 
his own.s St i l l the towns became considerably richer; 
for the profits of their traffic were undiminished by com­
petition, and the consciousness that they could not be 
individually despoiled of their possessions, l ike the v i l ­
leins of the country around, inspired an industry and 
perseverance which a l l the rapacity of Norman kings and 
barons was unable to daunt or overcome. 

One of the earliest and most important changes in the 
condition of the burgesses was the conversion 
of their individual tributes into a perpetual rent 
from the whole borough. The town was then said to be 
affinned, or let in fee-farm, to the burgesses and their 
successors for ever.1 Previously to such a grant the lord 
held the town in his demesne, and was the legal proprietor 
of the soil and tenements; though I by no means appre­
hend that the burgesses were destitute of a certain estate 
in their possessions. But of a town in fee-farm he only 
kept the superiority and the inheritance of the annual 
rent, which he might recover by distress." The burgesses 
held their lands by burgage-tenure, nearly analogous to, 
or rather a species of, free socagex Perhaps before the. 
grant they might correspond to modern copy holders. It 
is of some importance to observe that the lord, by such 
a grant of the town in fee-farm, whatever wo may think 
of its previous condition, divested himself of his property, 

melius fueront temp. Edw. et W i l l , e t 
Hen. regum Anglite. I tymer, t i. p. 40 
(ed i t 1816). 

I am indebted to the friendly remarks 
of the periodical critic whom i have be­
fore mentioned for reminding me of other 
charters of the same age, expressed in a 
similar manner, which in my haste I had 
overlooked, though printed in common 
books. But whether these general words 
ought to outweigh the silence of Domes-
day Book I am not prepared to decide. 
I have admitted below that the posses­
sion of corporate property implies an 
elective government for its administra­

t ion, and I th ink it perfectly clear that 
the guilds maae by-laws for the regu­
lation of their members. Yet this is 
something different from municipal juris­
diction over a i l the inhabitants of a town. 
[ N O T E I V . ] 

Madox, H i s t of Exchequer, c 17. 
Madox, Firma Burgi , p. 1. There is 

one instance, I know not if any more 
could be found, of a firma burgi before 
the Conquest. It was at Huntingdon 
Domesday, p. 203. 

u Madox, p. 12,13. 
x I d . p , 21. 

Towns let 
in fee-farm. 
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or lucrative dominion over the soil, in return for the per­
petual rent; so that tallages subsequently set at his own 
discretion upon the inhabitants, however common, can 
hardly be considered aŝ a just exercise of the rights of 
proprietorship. 

Under such a system of arbitrary taxation, however, it 
was evident to the most selfish tyrant that the 
wealth of his burgesses was his wealth, and 
their prosperity his interest; much more were 

liberal and sagacious monarchs, l ike Henry I I . , inclined 
to encourage them by privileges. From the time of 
Wi l l i am Rufus there was no reign in which charters were 
not granted to different towns of exemption from tolls on 
rivers and at markets, those lighter manacles of feudal 
tyranny; or of commercial franchises ; or of immunity 
from the ordinary jurisdictions; or, lastly, of internal 
self-regulation. Thus the original charter of Henry I . 
to the city of Londony concedes to the citizens, in addi­
t ion to valuable commercial and fiscal immunities, the 
right of choosing their own sheriff and justice, to the 
exclusion of every foreign jurisdiction.2 These grants, 
however, were not i n general so extensive t i l l the reign 
of John.a Before that time the interior arrangement of 
towns had received a new organizalion. In the Saxon 
period we find voluntary associations, sometimes re­
ligious, sometimes secular; in some cases for mutual 
defence against injury, in others for mutual relief in 

y I have read somewhere that this 
charter was granted in 1101. But the 
instrument itself, which is only preserved 
by an Inspeximus of Edward I V . , does 
not contain any date. Kymer, t. i. p. Il 
(edit. 1816). Could It be traced so high, 
the circumstance would be remarkable, 
as the earliest charters granted by 
Louis V I . , supposed to be the father of 
theBe institutions, are several years later. 

It is said by Mr . Thorpe (Ancient 
Laws of England, p. 207), that, though 
there are ten witnesses, he only finds one 
who throws any light on the date: namely, 
Hugh Bigod, who succeeded his brother 
Wil l iam in 1120. But Mr. Thorpe does 
not mention in what respect he succeeded. 
It was as dapifer regis; but he is not so 
named in the charter. Dugdale's Ba-
ronage, p. 132. The date, therefore, still 

seems problematical. 
2 This did not, however, save the 

citizens from paying one hundred marks 
to the king for this privilege. Mag. 
E o t 5 Stepb. apud Madox, Hist. Ex­
chequer, t. xi. I do not know that the 
charter of Henry 1. can be suspected; 
but Brady, in his treatise of Boroughs 
(p. 38, edit. 1777), does not think proper 
once to mention i t ; and indeed uses 
many expressions incompatible with its 
existence. 

a Blomefleld, Hist, of Norfolk, vol. ff. 
p. 16, says that Henry J- granted the 
Same privileges by charter to Norwich in 
1122 which London possessed. Yet it 
appears that the king named the port­
reeve or provost; but Blomefield sug. 
gests that he was probably recommendod 
by the citizens, the office being annual 

Charters of 
incorpora­
tion. 
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poverty. These were called guilds, from the Saxon verb 
gildan, to pay or contribute, and exhibited the natural, if 
not the legal, character-of corporations.1* At the time of 
the Conquest, as has been mentioned above, such volun­
tary incorporations of the burgesses possessed in some 
towns either landed property of their own, or rights of 
superiority over that of others. An internal elective 
government seems to have been required for the ad­
ministration of a common revenue, and of other busi­
ness incident to their association.0 They became more 
numerous and more peculiarly commercial after that era, 
as wel l from the increase of trade as through imitation 
of similar fraternities existing in many towns of France. 
The spirit of monopoly gave strength to those institu­
tions, each class of traders forming itself into a body, in 
order to exclude competition. Thus were established 
the companies in corporate towns, that of the Weavers in 
London being perhaps the earliest ;d and these were suc-

b Madox, Firraa Burgi, p. 23. Hickes 
has given us a bond of fellowship among 
the thanes of Cambridgeshire, containing 
several curious particulars. A composi­
tion of eight pounds, exclusive, I conceive, 
of the usual weregild, was to be enforced 
from the slayer of any fellow; If a fellow 
(gilda) ki l led a man of 1200 shillings 
weregild, each of the society was to con­
tribute half a marc; for a ceorl, two ora? 
(perhaps ten shillings) ; for a Welshman, 
one. If however this act was committed 
wantonly, the fellow had no right to call 
ou the society for contribution. If one, 
fellow kil led another, he was to pay the 
legal weregild to his kindred, and also 
eight pounds to the society. Harsh words 
used by one fellow towards another, or 
even towards a stranger, incurred a fine. 
No one was to eat or dr ink in the com­
pany of one who had ki l led his brother 
fellow, unless in the presence of the king, 
bishop, or alderman. Ritisertatio Episto-
laris, p. 21. 

We f ind in Wilkins 's Anglo-Saxon 
Laws, p. 05, a number of ordinances 
sworn to by persons both of noble and 
ignoble rank (ge eorlisce ge ceorlisce), 
arid confirmed by k ing Athelstan. These 
are in the nature of by-laws for the re­
gulation of certain societies that had been 
formed for the preservation of public 
order. Their remedy was rather violent : 

to k i l l and seize the effects of a l l who 
should rob any member of the associa­
tion. This property, after deducting the 
value of the things stolen, was to be 
divided into two parts; one given to the 
criminal's wife if not an accomplice, the 
other shared between the k ing and the 
society. 

In another fraternity among the clergy 
and la i ty of Exeter every fellow was 
entitled to a contribution in case of taking 
a journey, or if hie house was burned. 
Thus they resembled, in some degree, 
our friendly societies; and display an i n ­
teresting picture of manners, which has 
induced me to insert this note, though 
not greatly to the present purpose. See 
more of the Anglo-Saxon guilds in 
Turner's History, vol . i i . p. 102. Socie­
ties of the same kind, for purposes of 
religion, charity, or mutual assistance, 
rather than trade, may be found long 
afterwards. Blomefield's H i s t of Nor­
folk, vol . i i i . p. 494. 

c See a grant from Turst in, archbishop 
of York, in the reign of Henry I . , to the 
burgesses of Beverley, that they may 
have their hanshus ( i . e. guildhall) like 
those of York, et ibi sua statuta pertrac-
tent ad honorem Dei, &c. Rymer, t i. p. 
10, edit. 1816. 

d Madox, Firma Burgi, p. 189. 
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cessively consolidated and sanctioned by charters from 
the crown. In towns not large enough to admit of dis­
t inct companies, one merchant guild comprehended the 
traders in general, or the chief of them; and this, from 
the reign of Henry I I . downwards, became the subject of 
incorporating charters. The management of their internal 
concerns, previously to any incorporation, fell naturally 
enough into a sort of oligarchy, which the tenor of the 
charter generally preserved. Though the immunities 
might be very extensive, the powers were more or less 
restrained to a small number. Except in a few places, 
the right of choosing magistrates was first given by k ing 
John; and certainly must rather be ascribed to his 
poverty than to any enlarged policy, of which he was 
utterly incapable.6 

From the middle of the twelfth century to that of the 
thirteenth the Naders of England became more 
and more prosperous. The towns on the southern 
coast exported t in and other metals in exchange 

for the wines of France ; those on the eastern sent corn 
to Norway—the Cinque Ports bartered wool against the 
stuffs of Flanders/ Though bearing no comparison w i t h 
the cities of I ta ly or the Empire, they increased suffi­
ciently to acquire importance at home. That vigorous 
prerogative of the Norman monarchs, which kept down 
the feudal aristocracy, compensated fur whatever infe­
r ior i ty there might be in the population and defensible 
strength of the English towns, compared w i th those on 
the continent. They had to fear no petty oppressors, no 
local host i l i ty; and if they could satisfy the rapacity 
of the crown, were secure from al l other grievances. 

London, far above the rest, our ancient and 
noble capital, might, even in those early times, 

be just ly termed a member of the political system. This 
great city, so admirably situated, was r ich and populous 
long before the Conquest. Bede, at the beginning of 
the eighth century, speaks of London as a great market, 
which traders frequented by land and sea.B It paid 
15,000/. out of 82,000/., raised by Canute upon the 
kingdom.11 If we believe Roger Hoveden, the citizens 

e Idem, passim. A few of an earlier vol. i i . p. 170. Macpherson's Annals of 
date may be found in the new edition of Commerce, vol. i. p. 331. 
Rymer. g Macpherson, p. 245. 

f Lyttelton's History of Henry I L , h Id. p. 282. 

London. 

Prosperity 
of English 
towns. 
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of London, on the death of Ethelred I I . , joined wi th 
part of the nobil i ty in raising Edmund Ironside to the 
throne.1 Harold I . , according to better authority, the 
Saxon Chronicle and Wi l l i am of Malmsbury, was elected 
by their concurrence.1" Descending to later history, we 
find them active in the c iv i l war of Stephen and Matilda. 
The famous bishop of Winchester tells the Londoners 
that they are almost accounted as noblemen on account 
of the greatness of their c i t y ; into the community of 
which it appears that some barons had been received.™ 
Indeed, the citizens themselves, or at least the principal 
of them, were called barons. It was certainly by far 
the greatest city in England. There have been different 
estimates of its population, some of which are extrava­
gant ; but I think it could hardly have contained less 
than thi r ty or forty thousand souls w i th in its walls ; and 
the suburbs were very populous." These numbers, the 

i Cives Lundinenses, et pars nobil ium 
qui eo tempore consistebont Lundonia?, 
Clitonem Eadmundum tmanimi consensu 
in regem levavere. p. 249. 

k Chron. Saxon, p. 154. Malmsbury, 
p. 76. He saya the people of London 
were become almost barbarians through 
their intercourse w i t h the Danes; propter 
frequentem convictum. 

m Lohdinenses, qui sunt quasi opti-
mates pro magnitudinc civitatis in AnglilL 
l la lmsb. p. 189. Thus too Matthew 
Parish cives Londinenses, qnos propter 
civitatis dignitatem et civium antiquam 
Kbertatem Barones consuevimus appcl-
lare. p. 744. And in another place: totius 
civitatis cives, quos barones vocant. p. 
835. Spelmau says that the magistrates 
of several other towns were called barons. 
Glossary, Barones de London. 

A singular proof of the estimation ' in 
which the citizens of London held them­
selves in the reign of Richard 1. occurs 
in the Chronicle of Jocelyn de Brake-
londe (p. 5 6 - Camden Society, 1840). 
They claimed to be free from to l l in 
every part of England, and in every 
Jurisdiction, resting their immuni ty on 
the antiquity of London (which was 
coeval, they said, w i th Rome), and on its 
rank as metropolis of the kingdom. Et 
dicebant cives Lundonienses fuisse quietos 
de theloneo in omni foro, et semper et 

unique, per totam Angliam, a tempore 
quo Roma primo fundata fuit , et c iv i ­
ta tem Lundonias, eodem tempore fun-
datam, talem debere habere libertatem 
per totam Angliam, et ratione civitatis 
privilegiatie quae o l im metropolis fui t et 
caput regni, et ratione antiquitatis. Pal-
grave inclines to th ink that London 
never formed part of any kingdom of the 
Heptarchy. Introduction to Rot. Cur. 
Regis, p. 95. But this seems to imply a 
republican ci ty In the midst of so many 
royal states, which seems hardly pro­
bable. Certainly it seems strange, though 
I cannot explain it away, that the capital 
of England should have* fallen, as we 
generally suppose, to the small and ob­
scure kingdom of Essex. Winchester, 
indeed, may be considered as having 
become afterwards the capital during 
the Anglo-Saxon monarchy, so far as 
that it was for the most part the resi­
dence of our kings. But Londou was 
always more populous 

n Drake, the historian of York, main­
tains that Loudon was less populous, 
about the time of the Conquest, than that 
c i t y ; and quotes Hardynge, a writer of 
Henry V.'s age, to prove that the in­
terior part of the former was not closely 
bu i l t . Eboracum, p. 91. York however 
does not appear to have contained more 
than 10,000 inhabitants at the accession 
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enjoyment of privileges, and the consciousness of 
strength, infused a free and even a mutinous spirit into 
their conduct.0 The Londoners were always on the 
barons' side in their contests wi th the crown. They 
bore a part in deposing Will iam Longehamp, the chan­
cellor and justiciary of Eichard I . p They were distin­
guished in the great struggle for Magna Charta; the 
privileges of their city are expressly confirmed in i t ; 
and the mayor of London was one of the twenty-five 
barons to whom the maintenance of its provisions was 
delegated. In the subsequent reign the citizens of 
London were regarded wi th much dislike and jealousy 
by the court, and sometimes suffered pretty severely at 
its hands, especially after the battle of Evesham.q 

Notwithstanding the influence of London in these 
seasons of disturbance, we do not perceive that it was 
distinguished from the most insignificant town by greater 
participation in national councils. Rich, powerful, 
honourable, and high-spirited as its citizens had become, 

of the Conqueror; and the very exagge­
rations as to the pornilousncss of London 
prove that it must have far exceeded that 
number. Fitz-Stephen, the contemporary 
biographer of Thomas a Backet, tells us 
of 80,000 men capable of bearing arms 
wi th in its precincts; where however his 
translator, Pegge, suspects a mistake of 
the MS. in the numerals. And this, wi th 
similar hyperboles, so imposed on the 
judicious mind of Lord Lyttelton, that, 
finding in Peter of Blois the inhabitants 
of London reckoned at quadragintamillia, 
he has actually proposed to read quadrin-
genta. H i s t Henry I L , vol. iv . ad flnem. 
It is hardly necessary to observe that 
the condition of agriculture and internal 
communication would not have allowed 
half that number to subsist. 

The subsidy-roll of 1377, published in 
the Arcbjeologia, vol . v i i . , would lead to 
a conclusion that a l l the inhabitants of 
London did not even then exceed 35,000. 
If this be true, they could not have 
amounted, probably, to so great a number 
two or three centuries earlier. But the 
numbers given in that document have 
been questioned as to Norwich upon 
very plausible grounds, and seem rather 
suspicious in the present instance. 
[NOTE V.] 

° This seditions, or at least refractory 
character of the Londoners, wasdispiayed 
in the tumul t headed by Wi l l i am Long-
beard in the time of Richard I . , and that 
under Constantine in 1222, the patriarchs 
of a long line of city demagogues. Hove-
den, p. 765. M. Paris, p. 154. 

P Hoveden's expressions are very pre­
cise, and show that the share taken by 
the citizens of London (probably the 
mayor and aldermen) in this measure 
was no tumultuary acclamation, but a 
deliberate concurrence w i t h the nobili ty. 
Comes Johannes, et fere omnes episcopi, 
et comite Angliae eadem die intraverant 
Londonias; et in crastino pratdictus Jo­
hannes frater regis, et archiepiscopus Ro-
thomagensis, et omnes cpiscopi, et co-
mites et barones, et cives Londonienses 
cum i l l i s convenerunt in atrio ecclesla? 
S. Pauli . . . Placuit ergo Johanni fratri 
regis, et omnibus episcopis, et comitibus 

-et baronibus regni, et civibus Londo-
niarum, quod cancellarius i l l e depone-
retnr, et deposuerunt euro, ke. p. 701. 

q The reader may consult, for a more 
fu l l account of the English towns before 
the middle of the thirteenth century, 
Lyttelton's History o f Henry I L vol . i i . 
p. 174; and Macpherson's Annals of Com-
uierce. 
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it was very long before they found a regular place in 
parliament. The prerogative of imposing tallages at 
pleasure, unsparingly exercised by Henry I I I . even over 
London/ left the crown no inducement to summon the 
inhabitants of cities and boroughs. As these indeed 
were daily growing more considerable, they were cer­
tain, in a monarchy so l imited as that of England 
became in the thirteenth century, of attaining, sooner 
or later, this eminent privilege. Although therefore the 
object of Simon de Montfort in calling them to his par­
liament after the battle of Lewes was merely to 
strengthen his own faction, which prevailed among the 
commonalty, yet their permanent admission into the 
legislature may be ascribed to a more general cause. 
For otherwise it is not easy to see why the innovation 
of an usurper should have been drawn into precedent, 
though it might perhaps accelerate what the course of 
affairs was gradually preparing. 

It is wel l known that the earliest writs of summons 
to cities and boroughs, of which we can prove 
the existence, are those of Simon de Montfort, 
earl of Leicester, bearing date 12th of Decem­
ber, 1264, i n the forty-ninth year of Henry I I I . * 
After a long controversy almost a l l judicious inquirers 
seem to have acquiesced in admitting this origin of 
popular representation.1 The argument may be very 

First sum­
moning of 
towns to 
parliament, 
in 49 H . I I I . 

r Frequent proofs of this may be 
found in Madox, Hist , of Exchequer, 
c. 17, as wel l as in Matt . Paris, who 
laments it w i t h indignation. Gives Lon-
dinenses, contra consuetudinem et liber-
tatem eivitatis, quasi servi ultima1 con. 
ditionis, non sub nomine ant t i tulo l iberi 
adjutorii, sed t i l l lagi i, quod m i l l turn eos 
angebat, regi, licet i nv i t i et renitentes, 
numerare sunt coacti. p. 492. Heu ubi 
est Londinensis, toties ciupta, toties con-
cessa, toties scrlpta, toties jurata libertas! 
ke. p. 627. The k ing sometimes sus­
pended their market, that is, I suppose, 
their right of to l l , t i l l his demands were 
paid. 

These wri ts are not extant, having 
perhaps never been returned; and con­
sequently we cannot tel l to what par­
ticular places they were addressed. It 
appears however that the assembly was 

intended to be numerous; for the entry 
runs: scribitur civibus Ebor, civibus 
Lincoln, et ceteris burgis Anglia?. It 
is singular that no mention is made of 
Ivondon, which must have had some 
special summons. Rynier, t. i. p. 803. 
I'ugdalc, Summonitiones ad Parliamcu-
tum, p. 1. 

t I t would i l l repay any reader's di l i ­
gence to wade through the vapid and 
diluted pages of T y r r e l l ; but whoever 
would know what can be best pleaded 
for a higher antiquity of our present 
parliamentary constitution may have 
recourse to Hody on Convocations, and 
Lord Lyttelton's History of Henry IL 
vol. i i . p. 276, and vol . iv . p. 79-106. I 
do not conceive it possible to argue the 
question more ingeniously than has been 
done by the noble writer last quoted. 
Wbitelocke, in his commentary on the 
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concisely stated. We find from innumerable records 
that the k ing imposed tallages upon his demesne 
towns at discretion." No public? instrument previous 
to the forty-ninth of Henry I I I . names the citizens 
and burgesses as constituent parts of parliament; 
though prelates, barons, knights, and sometimes free­
holders, are enumerated; x while, since the undoubted 
admission of the commons, they are almost invariably 
mentioned. Ko historian speaks of representatives ap­
pearing for the people, or uses the word citizen or 
burgess in describing those present in parliament. Such 
convincing, though negative, evidence is not to be inva­
lidated by some general and ambiguous phrases, whether 
in writs and records or in historians/ Those monkish 
annalists are poor authorities upon any point where 
their language is to be delicately measured. But it is 
hardly possible that, wr i t ing circumstantially, as Roger 
de Hoveden and Matthew Paris sometimes did, concern­
ing proceedings in parliament, they could have failed to 
mention the commons in unequivocal expressions, if any 
representatives from that order had actually formed a 
part of the assembly. 

Two authorities, however, which had been supposed 
to prove a greater antiquity than we have 
assigned to the representation of the commons, 
are deserving of particular consideration ; -the 
cases of St. Albans and Barnstaple. The bur­

gesses of St. Albans complained to the council in the 
eighth year of Edward I I . , that, although they held of 
the k ing in capite, and ought to attend his parliaments 
whenever they are summoned, by two of their number, 
instead of all other services, as had been their custom in 
a l l past times, which services the said burgesses and 

parliamentary wr i t , has treated it very 
much at length, hut w i th no critical dis­
crimination. [ N O T E V I I . ] 

u Madox, H i s t of Exchequer, c. 17. 
x The only apparent exception to this 

is in the letter addressed to the pope by 
the parliament of 1246; the salutation 
of which runs thus: Barones, proceres, 
et magnates, ac nobiles portuum maris 
habitatores, necnon et clems et populus 
uuiversus, salutem. M a t t Paris, p. 696. 
It is p la in , I think, from these words, 

that some of the chief inhabitants of the 
Cinque Ports, at that time very flourish­
ing towns, were present in ibis parlia­
ment But whether they sat as repre­
sentatives, or by a peculiar w r i t of sum­
mons, is not so evident; and the latter 
may be the more probable hypothesis of 
the two. 

y Thus Matthew Paris tells us that in 
1237 the whole kingdom, regni totius 
universitas, repaired to a parliament of 
Henry I I I . p . 367. 

Authorities 
in favour of 
an earlier 
date. 
S t Albans. 
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their predecessors had performed as wel l in the time of 
the late k ing Edward and his ancestors as in that of the 
present k ing un t i l the parliament now sitting, the names 
of their deputies having been constantly enrolled in 
chancery, yet the sheriff of Hertfordshire, at the instiga­
tion of the abbot of tit. Albans, had neglected to cause 
an election and return to be made ; and prayed remedy. 
To this petition it was answered, " Let the rolls of 
chancery be examined, that it may appear whether the 
said burgesses were accustomed to come to parliament, 
or not, in the time of the king's ancestors; and let right 
be done to them, vocatis evoeandis, si necesse fuerit." I 
do not translate these words, concerning the sense of 
which there has been some dispute, though not, appa­
rently, veiy material to the principal subject.2 

This is, in my opinion, by far the most plausible testi­
mony for the early representation of boroughs. The 
burgesses of St. Albans claim a prescriptive right from 
the usage of all past times, and more especially those of 
the late Edward and his ancestors. Could this be 
alleged, it has been said, of a privilege at the utmost of 
fifty years' standing, once granted by an usurper, in the 
days of the late king's father, and afterwards discon­
tinued t i l l about twenty years before the date of their 
petition, according to those who refer the regular appear­
ance of the commons in parliament to the twenty-third 
of Edward I. ? Brady, who obviously felt the strength 
of this authority, lias shown l i t t le of his usual ardour 
and acuteness in repelling i t . It was observed, how­
ever, by Madox, that the petition of St. Albans contains 
two very singular allegations: it asserts that the town 
was part of the king's demesne, whereas it had invariably 
belonged to the adjoining abbey ; and that its burgesses 
held by the tenure of attending parliament, instead of 
a l l other services, contrary to a l l analo'gy, and without 
parallel in the condition of any tenant in capite through­
out the kingdom. " It is no wonder, therefore," says 
Hume, " that a petition which advances two falsehoods 
should contain one historical mistake, which indeed 
amounts only to an inaccurate expression." But it must 
be confessed that wo cannot so easily set aside the 

Brady's Introduction to I l is t of England, p. 38. 



30 EARLIEST WRITS TO TOWNS. CHAP. V I I I . PART I I I . 

whole authority- of this record. For whatever assurance 
the people of St. Albans might show in asserting what 
was untrue, the king's council must have been aware 
how recently the deputies of any towns had been 
admitted into parliament. If the lawful b i r th of the 
House of Commons were in 1205, as is maintained by 
Brady and his disciples, is it conceivable that, in 11.315, 
the council would have received a petition, claiming the 
elective franchise by prescription, and have referred to 
the rolls of chancery to inquire whether this had been 
used in the days of the king's progenitors ? I confess 
that I see no answer which can easily be given to this 
objection by such as adopt the latest epoch of borough 
representation, namely, the parliament of 23 E. I. 
But they are by no means equally conclusive against the 
supposition that the communities of cities and towns, 
having been first introduced into the legislature during 
Leicester's usurpation, in the forty-ninth year of Henry 
I I I . , were summoned, not perhaps uniformly, but 
without any long intermission, to succeeding parlia­
ments. There is a strong presumption, from the 
language of a contemporary historian, that they sat in 
the parliament of 1209, four years after that convened 
by Leicester.a It is more unequivocally stated by 
another annalist that they were present in the first par­
liament of Edward I. held in 1271,b Nor does a similar 
inference want some degree of support from the pre­
ambles of the statute of Marlebridge in 51 I I . I I I . , of 
Westminster I . in the th i rd , and of Gloucester in the 
sixth, year of Edward Lc And the writs are extant 

a Convocatis universis Angliae prelatis 
et magnatlhus, necnon cunctatum regni 
sui civitaturn et burgorum potentiolbus. 
Wykes, in Gate, XV Seriptores, t i i . 
p. 88. I am indebted to Hody on Con­
vocations for this reference, which seems 
to have escaped most of our constitu­
tional writers. 

b Hoc anno . . . convenerunt archi-
episcopi, episcopi, comiteg et barones, 
abbates et priores, et de quolibet co-
rnitatu quatuor roilites, et de qualibet 
civitate quatuor. Annates Waverleienses 
in Gale, t. i i . p. 227. 1 was led to this 
passage by At terbury , Rights of Con­
vocations, p. 310, where some other au­

thorities less unquestionable are adduced 
for the same purpowe. IJoth thte assembly 
and thai mentioned by Wykcs in 1269 
were certainly parliaments, and acted ad 
huch, particularly the former, though 
summoned for purposes riot strictly par­
liamentary. 

c The statute of Marlebridge is said 
to be made convocaiis discretioribus, 
tarn majoribus quam minoribus; that of 
WeHtmin.vtcr primer, par son Conseil, 
et par rasstentcmerita des arehievesques, 
eveaqucs, abbes, priors, countes, baron.s,et 
tout le coinminality de Ia terre lllonques 
suramoncs. The statute of Gloucester 
runs, appelles lew plug discretes de Bon 
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which summon every city, borough, and market town to 
send two deputies to a council in the eleventh year of 
his reign. 1 call this a council, for it undoubtedly was 
not a parliament. The sheriffs were directed to summon 
personally al l who held more than twenty pounds a year 
of the crown, as well as four knights for each county in­
vested wi th ful l powers to act for the commons thereof. 
The knights and burgesses thus chosen, as well as the 
clergy wi th in the province of Canterbury, met at 
^Northampton; those wi th in the province of York, at 
that city. And neither assembly was opened by the 
king.d This anomalous convention was nevertheless 
one means of establishing the representative system, and, 
to an inquirer free from technical prejudice, is l i t t le less 
important than a regular parliament. Nor have we long 
to look even for this. In the same year, about eight 
months after the councils at Northampton and York, 
writs were issued summoning to a parliament at Shrews­
bury two citizens from London, and as many from each 
of twenty other considerable towns.' It is a slight cavil 

royaume, auxibien des graudes come des 
meinders. These preambles seem to have 
satisfied Mr. Pryime that the commons 
were then represented, though the writs 
are want ing; and certainly no one could 
be Iess disposed to exaggerate their an­
t iqui ty . 2nd Register, p. 30. 

d Brady's Hist, o f England, vol. i l 
Appendix ; Carte, vol. i i . p. 257. 

c This is commonly denominated the 
parliament of Acton B u r n e l i ; the clergy 
and commons having sat in that town, 
while the barons passed judgment upon 
David prince of Wales at Shrewsbury. 
The towns which were honoured wi th 
the privilege of representation, and may 
consequently be supposed to have been 
at that time the most considerable in 
England, were York, Carlisle, Scar­
borough, Nottingham, Grimsby, Lincoln, 
Northampton, L y n n , Yarmouth, Col­
chester, Norwich, Chester, Shrewsbury, 
Worcester, Hereford, Bristol, Canterbury, 
Winchester, and Exeter. Rymer, t i i . 
p. 247. 

" T h i s [the t r ia l and Judgment of 
L lewel l in ] seems to have been the only 
business transacted at Shrewsbury; for 
the bishops and abbots, and four knights 

of each shire, and two representatives 
of London and nineteen other trading 
towns, summoned to meet the same day 
in parliament, are said to have sat at 
Acton Burnel l ; and thence the law made 
for the more easy recovery of the debts 
of merchants is called the Statute of 
Acton Burneli . It was probably ma tie 
at the request of the representatives of 
the cities and boroughs present in that 
parliament, authentic copies in the king's 
name being sent to seven of those trading 
towns; but it runs only in the name 
of the k ing and his council." Carte, i i . 
195, referring to R o t W a l l . 11 Edw. I . 
m. 2nd. 

As the parliament was summoned to 
meet at Shrewsbury, it may be presumed 
that the Commons adjourned to Acton 
Burneli . The word " statute" implies 
that some consent was given, though 
the enactment came from the king and 
council. It is entitled in the Book of 
the Exchequer—des Estatus de Slopbury 
ke sunt appcle Actone Burnel. Ces 
sunt les Estatus fez at Salopsebur, al 
parlement prochein apres Ia fete Seint 
Michel, l 'an del reigne le Rey Edward, 
Fitz le Rey Henry, unaiine. Report of 
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to object that these were not directed as usual to the 
sheriff of each county, but to the magistrates of each 
place. Though a very imperfect, this was a regular and 
unequivocal representation of the commons in parlia­
ment. But their attendance seems to have intermitted 
from this time to the twenty-third year of Edward's 
reign.1 

Those to whom the petition of St. Albans is not satis­
factory w i l l hardly yield their conviction to 
that of Barnstaple. This town set forth in the 

eighteenth of Edward 111. that, among other franchises 
granted to them by a charter of Athelstan, they had ever 
since exercised the right of sending two burgesses to 
parliament. The said charter, indeed, was unfortunately 
mislaid; and the prayer of their petition was to obtain 
one of the l ike import in its stead. Barnstaple, it must 
be observed, was a town belonging to Lord Audley, and 
had actually returned member ever since the twenty-
thi rd of Edward I. Upon an inquisition directed by the 
k ing to be made into the truth of these allegations, it 
was found that " the burgesses of the said town were 
wont to send two burgesses to parliament for the com­
monalty of the borough ;" but nothing appeared as to 
the pretended charter of Athelstan, or the liberties 
which it was alleged to contain. The burgesses, dis­
satisfied w i t h this inquest, prevailed that another should 
be taken, which certainly answered better their wishes. 
The second ju ry found that Barnstaple was a free 
borough from time immemorial ; that the burgesses had 
enjoyed under a charter of Athelstan, which had been 
casually lost, certain franchises by them enumerated, 
and particularly that they should send two burgesses to 
parliament; and that it would not be to the king's pre-

Archaelogical Journal, vol. ii. p. 337, by the Rev. W. Hartshorue. 

Lords' Committee, p. 191. The enact­
ment by the k ing and council founded 
ou the consent of the estates was at 
Acton Burnell . A n d the Statute of 
Merchants, 13 Edw. I . , refers to that of 
the 11th, as made by the king, a son 
parlement que i l t i n t a Acton Buniel l , 
and again mentions t'avant d i t atatut 
fait a Acton Burnell . This seems to 

afford a voucher for what is said in my 
text, which has been controverted by a 
learned antiquary.* It ia certain that 
the lords were at Shrewsbury in their 
judicial character condemning L l e w e l l i n ; 
but whether they proceeded afterwards 
to Acton Burnell , and joined in the 
statute, in not quite so clear. 

f [ N O T E V I . ] 

Barnstaple. 
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j u d i c e i f l i e should gran t t h e m a fresh charter in terms 
equa l ly ample w i t h tha t of his predecessor Athelstan. 
B u t the f o l l o w i n g year we have another w r i t and another 
inques t ; the former r e c i t i n g tha t the second re tu rn had 
been u n d u l y and f r audu len t ly made; and the latter 
expressly con t r ad ic t ing the previous inquest in many 
points , and especially f i nd ing no proof of Athelstan's 
supposed charter . Compar ing the various parts of this 
business, we sha l l p robably be induced to agree w i t h 
W i l l i s , t ha t i t was b u t an a t tempt o f the inhabi tants o f 
Barnstaple to w i t h d r a w themselves f rom the j u r i sd i c t i on 
o f t he i r l o r d . F o r the r i g h t o f r e t u r n i n g burgesses, 
t h o u g h i t i s the m a i n p o i n t o f our i nqu i r i e s , was by no 
means the most p rominen t pa r t o f t h e i r pe t i t i on , w h i c h 
ra ther w e n t to establish some c i v i l pr iv i leges of devis ing 
t h e i r tenements and e lec t ing the i r o w n mayor . The 
f irs t and fairest r e t u r n finds o n l y that they were accus­
tomed to send members to par l iament , w h i c h an usage 
of f i f ty years ( f rom 23 E. 1. to 18 E. 111.) was f u l l y suf­
f ic ient to establish, w i t h o u t searching i n to more remote 
a n t i q u i t y / 

I t has, however, p robab ly occurred to tho reader of 
these t w o cases, St. Albans and Barnstaple, tha t the 
representat ion of the commons in par l i ament was not 
treated as a n o v e l t y , even in t imes l i t t l e posterior to 
those in w h i c h we have been supposing i t to have 
or ig ina ted . In th i s consists, I t h i n k , the sole s t rength 
o f the opposite argument . An act in the f i f th year o f 
l i i c h a r d I I . declares that , i f any sheriff shal l leave out 
of his re turns any ci t ies or boroughs w h i c h be bound 
and of o l d t imes were w o n t to come to the par l iament , 
he sha l l be punished as was accustomed to be done in 
the l i k e case in t ime past.h In the memorable assertion 
of leg is la t ive r i g h t by the commons in the second of 
H e n r y V . ( w h i c h w i l l b e quoted hereafter) they affirm 
tha t " the commune of the l and is , and ever has been, a 
member o f p a r l i a m e n t . " l A n d the consenting suffrage 
of our older law-books mus t be placed in the same scale. 
T h e f irs t gainsayers, I t h i n k , were Camden and Sir 
H e n r y Spelman, w h o , u p o n p r o b i n g the ant iqui t ies o f 

g Willis, Notitia Parliamentaria, vol. h 5 Ric. I I . stat. 2, c. iv. 
i l . p. 312; Lyttelton's Hist, of Hon. I I . , i Rot. Tail. vol. iv. p. 22. 
vol. iv. p. 89. 

VOL. I I I . D 
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our constitution somewhat more exactly than their pre­
decessors, declared that they could find no signs of the 
commons i n parliament t i l l the forty-ninth of Henry I I I . 
Prynne, some years afterwards, wi th much vigour and 
learning, maintained the same argument, and Brady 
completed the victory. But the current doctrine of 
Westminster Ha l l , and s t i l l more of the two chambers of 
parliament, was certainly much against these antiqua­
ries; and it passed at one time for a surrender of 
popular principles, and almost a breach of privilege, to 
dispute the lineal descent of the House of Commons 
from the witenagemot.k 

The true ground of these pretensions to antiquity was 
a very well-founded persuasion that no other argument 
would be so conclusive to ordinary minds, or cut short 
so effectually al l encroachments of the prerogative. The 
populace of every country, but none so much as the 
English, easily grasp the notion of right, meaning there­
by something positive and definite; while the maxims 
of expediency or theoretical reasoning pass slightly over 
their minds. Happy indeed for England that it is so ! 
But we have here to do w i th the fact alone. And it 
may be observed that several pious frauds were prac­
tised to exalt the antiquity of our constitutional liber­
ties. These began, perhaps, very early, when the 
imaginary laws of Edward the Confessor were so ear­
nestly demanded. They were carried further under 
Edward I. and his successor, when the fable of privileges 

k Though such an argument would 
not be conclusive, it might afford some 
ground for hesitation, if the royal burghs 
of Scotland were actually represented in 
their parliament more than half a cen­
tury before the date assigned to the first 
representation of English towns. Lord 
Hai les concludes from a passage in 
Fordun " tha t as early as 1211 bur­
gesses gave suit and presence in the great 
council of the king's vassals; though the 
contrary has been asserted w i t h much 
confidence by various authors." Annals 
of Scotland, vol. i. p. 139. Fordun's words, 
however, so far from importing that they 
formed a member of the legislature, 
which perhaps Lord Hailes did not mean 
by the quaint expression " gave suit and 
presence," do not appear to me conclusive 

to prove that they were actually present-
Hoc anno Rex Scotiae Willelmus magnum 
tenuit consilium. Ubi , petite ab opti-
matibus auxilio, promisenmt se daturos 
decern mil le marcas: prater burgenses 
regni, qui sex mi'llia promiserunt. Those 
who know the brief and incorrect style 
of chronicles w i l l not think i t unl ikely 
that the offer of 6000 marks by the bur­
gesses was not made in parliament, but 
in consequence of separate requisitions 
from the crown. Pinkerton is of opinion 
that the magistrates of royal burgha 
might upon this, and perhaps other occa­
sions, have attended at the bar of parlia­
ment wi th their offers of money. Bu t 
the deputies of towns do not appear as a 
part of parliament t i l l 1326. H i s t of 
Scotland, vol. L p. 352,371. 
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gran ted by the Conqueror t o the m e n o f K e n t was 
dev i sed ; w h e n A n d r e w H o r n r i l l e d his M i r r o u r o f 
Justices w i t h f i c t i t ious tales o f A l f r e d ; and, above a l l , 
w h e n the " M e t h o d of h o l d i n g par l iaments in the t ime 
of E t h e l r e d " was fabricated, about the end of Kicha rd 
I I . ' s r e i g n ; an imposture w h i c h was no t too gross to 
deceive Sir E d w a r d Coke.m 

There i s no great d i f f i cu l ty in answer ing the question 
w h y the deputies o f boroughs were f i n a l l y and 
pe rmanen t ly ingraf ted upon pa r l i amen t b y E d ­
w a r d 1." T h e government was becoming con­
s tan t ly more a t ten t ive to the w e a l t h tha t com­
merce b r o u g h t i n t o the k i n g d o m , and the towns were 
becoming more f lou r i sh ing and more independent . B u t 
chief ly there was a m u c h stronger sp i r i t of general 
l i b e r t y and a greater discontent at v i o l e n t acts of pre­
roga t ive f rom the era of Magna ( ' ' ha r ta ; after w h i c h au­
then t ic r ecogn i t i on of free pr inc ip les many acts w h i c h 
had seemed before b u t the regular exercise of a u i h o r i t y 
w e i e looked upon as inf r ingements of the subject's 
r i g h t . A m o n g these the custom of se t t ing tallages a t 
d i scre t ion w o u l d n a t u r a l l y appear the most i n t o l e r a b l e ; 
and men were u n w i l l i n g to remember tha t the bur­
gesses w h o pa id them were indebted for the rest of the i r 
possessions to the b o u n t y o f the c r o w n . In E d w a r d I. 's 
r e i gn , even before the great act of Conf i rmat ion of the 
Charters had rendered a r b i t r a r y imposi t ions absolutely 
uncons t i t u t i ona l , t hey m i g h t perhaps exci te louder 
m u r m u r s t h a n a discreet admin i s t r a t ion w o u l d r i sk . 
T h o u g h the necessities of the k i n g , therefore, and his 
imper ious temper often l e d h i m to th i s course,0 i t was a 

m [NOTE VI I . ] 
n These expressions cannot appear too 

strong. Bu t i t is very remarkable that 
to the parliament of 18 Edward Ill. the 
wri ts appear to have summoned none of 
the towns, but only the counties. W i l l i s , 
N o t i t Parliament, vol . i . Preface, p. 13. 
Prynne's Register, 3rd part, p. 144. Ye t 
the citizens and burgesses are once, but 
only once, named as present in the par­
liamentary r o l l ; and there is, in general, 
a chasm in place of their names, where 
the different ranks present are enume­
rated. Rot. Pari. vol . i i . p. 146. A sub­
sidy was granted at this parl iament; so 

that, if the citizens and burgesses were 
really not summoned, it is by far the 
most violent stretch of power during the 
reign of Edward I I I . But 1 know of 
no collateral evidence to illustrate or dis­
prove i t 

° Tallages were imposed without con­
sent of parliament in 17 E. 1. Wykes, 
p . 117; and in 32 E. I . Brady's H i s t 
of Eng. vol. i i . In the latter instance 
the k ing also gave leave to the lay and 
spiri tual nobi l i ty to set a tallage on their 
own tenants. This was subsequent to 
the Conftrmatio Chartarum, and imoues 
tionably i l legal . 

D 2 

Causes of 
summoning 
deputies 
from 
boroughs. 
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more prudent counsel to t ry the willingness of his 
people before he forced their reluctance. And the 
success of his innovation rendered it worth repetition. 
Whether it were from the complacency of the commons 
at being thus admitted among the peers of the realm, or 
from a persuasion that the king would take their money 
if they refused i t , or from inability to withstand the 
plausible reasons of his ministers, or from the private 
influence to which the leaders of every popular assembly 
have been accessible, much more was granted in sub­
sidies after the representation of the towns commenced 
than had ever been extorted in tallages. 

To grant money was, therefore, the main object of 
their meeting; and if the exigencies of the administra­
tion could have been relieved without subsidies, the 
citizens and burgesses might s t i l l have sat at home and 
obeyed the laws which a council of prelates and* barons 
enacted for their government. But it is a difficult ques­
tion whether the king and the peers designed to make 
room for them, as it were, in legislation; and whether 
the power of the purse drew after it immediately, or 
only by degrees, those indispensable rights of consenting 
to laws which they now possess. There are no sufficient 
means of solving this doubt .during the reign of Edward 
I. The wr i t in 22 E. I . directs two knights to be chosen 
cum plena potestate pro se et tota communitate comi­
tates praedieti ad consulendum et consentiendum pro se 
et communitate i l ia, his quae comites, barones, et pro-
ceres prasdicti concorditer ordinaverint in pra3inissis. 
That of the next year runs, ad faciendum tunc quod de 
communi consilio ordinabitur in praemissis. The same 
words are inserted in the wr i t of 26 E. I . In that of 
28 E. I. the knights are directed to be sent cum plena 
potestate audiendi et faciendi quas ibidem ordiuari con-
tigerint pro communi commodo. Several others of the 
same reign have the words ad faciendum. The diffi­
culty is to pronounce whether this term is to be inter­
preted in the sense of performing or of enacting; whether 
the representatives of the commons were merely to 
learn from the lords what was to be done, or to bear 
their part in advising upon i t . The earliest wr i t , that 
of 22 E. L, certainly implies the latter; and I do not 
know that any of the rest are conclusive to the contrary. 



ENGLISH CONST. TWO HOUSES OF PARLIAMENT. 37 

In the reign of Edward I I . the words ad consentiendum 
alone, or ad faciendum et consentiendum, begin; and 
from that of Edward I I I . this form has been constantly 
nsed.p It must s t i l l , however, be highly questionable 
whether the commons, wrho had so recently taken their 
place in parliament, gave anything more than a con­
structive assent to the laws enacted during this reign. 
They are not even named in the preamble of any statute 
t i l l the last year of Edward I . Upon more than one 
occasion the sheriffs were directed to return the same 
members who had sat in the last parliament, unless pre­
vented by death or infirmity.4 

It has been a very prevailing opinion that parliament 
was not divided into two houses at the first ad­
mission of the commons. If by this is only meant 
that the commons did not occupy a separate 
chamber t i l l some time i n the reign of Edward 
I I I . , the proposition, true or false, w i l l be of l i t t le 
importance. They may have sat at the bottom of Westmin­
ster Ha l l , while the lords occupied the upper end. But 
that they were ever intermingled in voting appears incon­
sistent w i t h likelihood and authority. The usual object 
of calling a parliament was to impose taxes; and these for 
many years after the introduction of the commons were 
laid in different proportions upon Hie three estates of 
the realm. Thus in the 23 E. I. the earls, barons, and 
knights gave the king an eleventh, the clergy a ten th ; 
while he obtained a seventh from the citizens and bur­
gesses ; in the twenty-fourth of the same k ing the two 
former of these orders gave a twelfth, the last an eighth ; 
in the thir ty- third year a thirt ieth was the grant of the 
barons and knights and of the clergy, a twentieth of the 
cities and towns; in the first of Edward I I . the counties 
paid a twentieth, the towns a fifteenth; in the sixth of 
Edward I I I . the rates were a fifteenth and a tenth/ 
These distinct grants imply distinct grantors; for it is 
not to be imagined that the commons intermeddled in 

A t what 
time parlia­
ment was 
divided 
into two 
houses. 

P Prynne's 2nd Register. It may be 
remarked that writs of summons to great 
councils never ran ad faciendum, but ad 
tractandum, consulendum et consentien­
dum ; from which some would infer that 
faciendum had the sense of enacting; 
since statutes could not be passed JII such 

assemblies. I d . p. 92. 
1 28 E. I. 111 Prynne's 4th Register, 

p. 12; 9 E. I I . (a great council), p. 48. 
r Brady's H i s t of England, vol. i i . 

p. 40 ; Parliamentary History, vol. L 
p. 206 ; R o t Pari. t. i i . p. 66. 
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those affecting the lords, or the lords in those of the 
commons. In fact, however, there is abundant proof of 
their separate existence long before the seventeenth of 
Edward I I I . , which is the epoch assigned by Carte," or 
even the sixth of that king, which has been chosen by 
some other writers. Tims the commons sat at Acton 
Burnell in the eleventh of Edward I . , while the upper 
house was at Shrewsbury. In the eighth of Edward J I. 
" the commons of England complain to the king and 
his council, &c."' These must surely have been the 
commons assembled in parliament, for who else could 
thus have entitled themselves ? In the nineteenth of 
the same king we find several petitions, evidently pro­
ceeding from the body of the commons in parliament, 
and complaining of public grievances." The ro l l of 1 E. 
I I I . , though mutilated, is conclusive to show that sepa­
rate petitions were then presented by the commons, 
according to the regular usage of subsequent times.x 

And indeed the preamble of 1 E. I I I . , stat. 2, is appa­
rently capable of no other inference. 

As the knights of shires correspond to the lower 
nobility of other feudal countries, we have less cause to 
be surprised that they belonged originally to the same 
branch of parliament as the barons, than at their subse­
quent intermixture wi th men so inferior in station as 
the citizens and burgesses. It is by no means easy to 
define the point of time when this distribution was 
settled; but I think it may be inferred from the rolls of 
parliament that the houses were divided as they are at 
present in the eighth, ninth, and nineteenth years of 
Edward I L y This appears, however, beyond doubt in 
the first of Edward I I I . 2 Yet in the sixth of the same 
prince, though the knights and burgesses are expressly 
mentioned to have consulted together, the former taxed 
themselves in a smaller rate of subsidy than the latter. 

The proper business of the House of Commons was to 
petition for redress of grievances, as much as to provide 
for the necessities of the crown. In the prudent fiction 
of English law no wrong is supposed to proceed from 

s Carte, vol. li. p. 451; Parliamentary x I'd. vol. il p. 7. 
History, vol. i. p. 234. y Id. p. 289, 351, 430. 

t Rot Pari. vol. i. p. 289. z Id. p. 5. 
u Id. p. 430. z Id. p. 86 
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the source of right. The throne is fixed upon a pin­
nacle, which perpetual beams of t ruth and justice irra­
diate, though corruption and partiality may occupy the 
middle region and cast their chi l l shade upon al l below. 
In his high court of parliament a k ing of England was 
to learn where injustice had been unpunished and 
where right had been delayed. The common courts of 
law, if they were sufficiently honest, were not suffi­
ciently strong, to redress the subject's injuries where the 
officers of the crown or the nobles interfered. To par­
liament he looked as the great remedial court for relief 
of private as wel l a« public grievances. For this cause 
i t was ordained in the fifth of Edward I I . that the k ing 
should hold a parliament once, or, if necessary, twice 
every year; " that the pleas which have been thus 
delayed, and those where the justices have differed, 
may be brought to a close." b And a short act of 4 Ed­
ward I I I . , which was not very strictly regarded, pro­
vides that a parliament shall be held " every year, or 
oftener, if need be." c By what persons, and under what 
limitations, this jurisdiction in parliament was exercised 
w i l l come under our future consideration. 

The efficacy of a king's personal character in so im­
perfect a state of government was never more strongly 

b Rot. Pari. vol. i. p. 285. 
c 4 K. I I I . c.14. Annual sessions of 

parliament seem ful ly to satisfy the 
words, and s t i l l more the spirit, of this 
act, and of 36 K. 111. c. 10; which how­
ever are repealed by implication from the 
provisions of 6 W i l l . l I I . c. 2. But it 
was very rare under the Plantagenet 
dynasty for a parliament to continue 
more than a year. 

It has been observed that this provi­
sion "had probably in view the admi­
nistration of justice by the king's court in 
parl iament" Report of L. C. p. 301. 
And in another place:—"It is char 
that the word parliament in the reign of 
Edward I. was not used only to describe 
a legislative assembly, but was the com­
mon appellation of the ordinary assembly 
of the king's great court or council ; and 
that the legislative assembly of the realm, 
composed generally, in and after the 23rd 
of Edward L, of lords spiritual and tem­
poral, and representatives, of the com­

mons, was usually convened to meet the 
king's council in one of these parlia­
ments." p. 171. 

Certainly the commons could not de­
sire to have an annual parliament in 
order to make new statutes, much less to 
grant subsidies. It was, however, im­
portant to present their petitions, and to 
set forth their grievances to this high 
court. We may easily reconcile the 
anxiety so often expressed by the com­
mons to have frequent sessions of parlia­
ment, w i t h the. individual reluctance of 
members to attend. A few active men 
procured these petitions, which the ma­
j o r i t y could not w i t h decency oppose, 
since the public benefit was generally 
admitted. Bu t when the wri ts came 
down, every pretext was commonly made 
use of to avoid a troublesome and i l l -
remunerated journey to Westminster. 
For the subject of annual parliaments 
gee a valuable article by Allen in the 
28th volume of the Edinburgh Review. 
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d This article is so expressed as to 
make it appear that the grievance was 
the high price of commodities Hut as 
this was the natural effect of a degraded 

currency, and the whole tenor of these 
articles relates to abuses of government, 
I think it must have meant what I have 
said in the text 

exemplified than in the two first Edwards. The father, 
a l i t t l e before his death, had humbled his boldest oppo­
nents among the nobi l i ty ; and as for the commons, so 

far from claiming a r ight of remonstrating, we 
have seen cause to doubt whether they were 
accounted effectual members of the legislature 
for any purposes but taxation. But in the 

very second year of the son's reign they granted the 
twenty-fifth penny of their goods, " upon this condition, 
that the k ing should take advice and grant redress upon 
certain articles wherein they are aggrieved." These 
were answered at the ensuing parliament, and are entered 
w i th the king's respective promises of redress upon the 
ro l l . It w i l l be worth while to extract part of this re­
cord, that we may see what were the complaints of the 
commons of England, and their notions of l ight , in 1309. 
I have chosen on this as on other occasions to translate 
very l i terally, at the expense of some stiffness, and per­
haps obscurity, in language. 

" The good people of the kingdom who are come hither 
to parliament pray our lord the k ing that he w i l l , if it 
please him, have regard to his poor subjects, who are 
much aggrieved by reason that they are not governed 
as they should be, especially as to the articles of the 
Great Charter; arid for this, if it please him, they pray 
remedy. Besides which, they pray their lord the king 
to hear what has long aggrieved his people, and s t i l l 
does so from day to day, on the part of those who call 
themselves his officers, and to amend i t , if he pleases." 
The articles, eleven in number, are to the following pur­
port : — 1 . That the king's purveyors seize great quantities 
of victuals without payment; 2. That new customs are 
set on wine, cloth, and other imports; 8. That the cur­
rent coin is not so good as formerly ;d 4, 5. That the 
steward and marshal enlarge their jurisdiction beyond 
measure, to the oppression of the people ; fi. That the 
commons find none to receive petitions addressed to the 
counci l ; 7. That the collectors of the king's dues (per-
nours des prises) in towns and at fairs take moie than is 

Edward I I . 
Petitions of 
parliament 
during his 
reign. 
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lawful ; 8. That men are delayed in their c iv i l suits by 
wri ts of protection; 9. That felons escape punishment 
by procuring charters of pardon ; 10. That the constables 
of the king's castles take cognizance of common pleas; 
11. That the king's escheators oust men of lands held by 
good t i t le , under pretence of an inquest of office.6 

These articles display in a short compass the nature of 
those grievances which existed under almost a l l the 
princes of the Plantagenet dynasty, and are spread over 
the rolls of parliament for more than a century after this 
time. Edward gave the amplest assurances of putt ing an 
end to them all.except in one instance, the augmented cus­
toms on impoils, to which he answered, rather evasively, 
that he would take them off t i l l he should perceive 
whether himself and his people derived advantage from 
so doing, and act thereupon as he should be advised. 
Accordingly, the next year, he issued writs to collect 
these new customs again. But the Lords Ordainers 
superseded the writs, having entirely abrogated a l l 
illegal impositions.1 It does not appear, however, that, 
regard had to the times, there was anything very tyran­
nical in Edward's government. He set tallages some­
times, l ike his lather, on his demesne towns, without 
assent of parliament/ In the nineteenth year of his 
reign the commons show that, " whereas we and our 
ancestors have given many tallages to the king's ances­
tors to obtain the charter of the forest, which charter we 
have had continued by the present k ing, paying him 
largely on our part; yet the king's officers of the forest 
seize on lands, and destroy ditches, and oppress the 
people, for which they pray remedy, for the sake of God 
and his father's soul." They complain at the same time 
of arbitrary imprisonment, against the law of the land.h 

To both these petitions the k ing returned a promise of 
redress; and they complete the catalogue of customary 
grievances in this period of our constitution. 

During the reign of Edward I I . the rolls of parliament 
are imperfect, and we have not much assistance from 
other sources. The assent of the commons, which fre­
quently is not specified in the statutes of this age,' 

c Prynne's 2nd Register, p. 68. Parl. vol. i. p. 449. 
f Id.' p. 75. h Rot Parl. vol. i. p. 430. 
g Miwlox, Firma Burgi, p. 6; Rot. 1 It is however distinctly specified in 
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appears in a remarkable and revolutionary proceeding, 
the appointment of the Lords Ordainers in 1312.k In 
this case it indicates that tlio aristocratic party then 
combined against the crown were desirous of conciliating 
popularity. An historian relates that some of the com­
mons were consulted upon the ordinances to be made for 
the reformation of government.m 

During the long and prosperous reign of Edward I I I . 
the efforts of parliament in behalf of their 
country were rewarded wi th success in esta­
blishing upon a firm footing three essential 
principles of our government—-the illegality of 

raising money without consent; the necessity that the 
two houses should concur for any alterations in the law; 
and, lastly, the right of the commons to inquire into 
public abuses, and to impeach public counsellors. By 
exhibiting proofs of each of these from parliamentary 
records 1 shall be able to substantiate the progressive 
improvement of our free constitution, which was prin­
cipally consolidated during the reigns of Edward I I I . 
and his two next successors. Brady, indeed, Carte, and 
the authors of the Parliamentary History, have trod 
already over this ground; but none of the three can be 
considered as familiar to the generality of readers, and I 
may at least take credit for a sincerer love of liberty 
than any of their writings display. 

In the sixth year of Edward I I I . a parliament was 
called to provide for the emergency of an Irish 
rebellion, wherein, " because the king could not 
send troops and money to Ireland without the 
aid of his people, the prelates, earls, barons, 
and other great men, and the knights of shires, 

s t a t 7 Edw. I I . and in 12 Edw. I L , and 
equivalent words are found in other sta­
tutes. Though often wanting, the testi­
mony to the constitution of parliament is 
sufficient and conclusive. 

k H o t Pari. vo l . i . p . 281. 
m Walsingham, p. 97. The Lords' 

committee "have found no evidence of 
any w r i t issued for election of knights, 
citizens, and burgesses to attend the same 
meetings; from the subsequent docu­
ments it seems probable that none were 
issued, and that the parliament which 
assembled at Westminster consisted only 

of prelates, earls, and barons." p. 259. 
We have no record of this parliament; 
but in that of 5 Edw. I I . i t ia recited— 
Come le seizieme jour de Maw l'an de 
notre regne tierce, a l'honeur de Dieu 
et pour le bien de nous et de nostre 
roiaume, eussions grante de notre franche 
votonte', par nos lettres ouvertes aux 
prelatz, countes, et barons, et cvmmunet 
(te dit roiaume, qu'ils pulasent eslire cer­
tain persones des prelate, corotes, et 
barons, &c Rot. Pari, h 381. The in ­
ference, therefore of the committee seems 
erroneous. [ N O T E V I I l , ] 

Edward I I I . 
The com­
mons esta­
blish several 
rights. 

Remon-
strances 
against 
levying 
money 
wi thout 
consent. 
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and all the commons, of their free w i l l , for the said 
purpose, and also in order that the k ing might live 
of his own, and not vex his people by excessive prises, 
nor in other manner, grant to him the fifteenth penny, 
to levy of the commons,n and the tenth from the cities, 
towns, and royal demesnes. And the king, at the re­
quest of the same, in ease of his people, grants that the 
commissions lately made to certain persons assigned to 
set tallages on cities, towns, and demesnes throughout 
England shall be immediately repealed ; and that in 
time to come ho w i l l not set such tallage, except as it 
has been done in the time of his ancestors, and as he 
may reasonably do." ° 

These concluding words are of dangerous implication ; 
and certainly it was not the intention of Edward, in ­
ferior to none of his predecessors in the love of power, to 
divest himself of that eminent prerogative, which, how­
ever illegally since the Confirmatio Chartarum, had been 
exercised by them al l . But the parliament took no 
notice of this reservation, and continued w i th unshaken 
perseverance to insist on this incontestable and funda­
mental right, which he was prone enough to violate. 

In the thirteenth year of this reign the lords gave 
their answer to commissioners sent to open the parlia­
ment, and to treat wi th them on the king's part, in a 
sealed ro l l . This contained a grant of the tenth sheaf, 

n " La commonaltee" seems in this 
place to mean the tenants of land, or 
commons of the conn tics, in contradis­
tinction to citizens and burgesses. 

0 Ro t Pari. vol. i i . p. 66. The Lords' 
committee observe on tins passage in the 
ro l l of parliament, t h a t " the king's right 
to tallage his cities, boroughs, and de­
mesnes seems not to have been ques­
tioned by the parliament, though the 
commissions for setting the tallage were 
objected to." p. 305. But how can we 
believe that after the representatives of 
these cities and boroughs had sat,at least 
at times, for two reigns, and after the ex­
pl ic i t renunciation of al l r ight of tallage 
by Edward i . (for i t was never pretended 
that the k ing could lay a tallage on any 
towns which did not hold of himself), 
there could have been a parliament which 
••did not question" the legality of a 

tallage set wi thout their consent? The 
silence of the rolls of parliament would 
furnish but a poor argument. But in 
fact their language is expressive enough. 
The several ranks of lords and commons 
grant the fifteenth penny from the com­
monalty, and the tenth from the cities, 
boroughs, and demesnes of the king, " that 
our lord the k ing may l ive of his own, 
and pay for his expenses, and not aggrieve 
his people by excessive (outraiouses) 
prises, or otherwise." A n d upon this 
the k ing revokes the commission in the 
words of the t e x t Can any thing be clearer 
than that the parliament, though in a 
much gentler tone than they came after­
wards to assume, intimate the illegality 
of the late tallage ? As to any other 
objection to the commissions, which the 
committee suppose to have been taken, 
nothing appears on the roiL 
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fleece, and lamb. But before they gave it they took care 
to have letters patent showed them, by which the com­
missioners had power " to grant some graces to the great 
and small of the kingdom." " And the said lords," the 
ro l l proceeds to say, " w i l l that the imposition (male-
toste) which now again has been levied upon wool be 
entirely abolished, that the old customary duty be kept, 
and that they may have it by charter, and by enrolment 
in parliament, that such custom be never more levied, 
and that this grant now made to the king, or any other 
made in time past, shall not turn hereafter to their charge, 
nor be drawn into precedent." The commons, who gave 
their answer in a separate ro l l , declared that they could 
grant no subsidy without consulting their constituents; 
and therefore begged that another parliament might be 
summoned, and in the mean time they would endeavour, 
by using persuasion wi th the people of their respective 
counties, to procure the grant of a reasonable aid in the 
next parliament.1" They demanded also that the imposi­
tion on wool and lead should be taken as it used to be in 
former times, u inasmuch as it is enhanced without assent 
of the commons, or of the lords, as We understand; and 
if it be otherwise demanded, that any one of the com­
mons may refuse it (le puisse arester), without being 
troubled on that account (saunz estre chalange.)"q 

Wool, however, the staple export of that age, was too 
easy and tempting a prey to be relinquished by a prince 
engaged in an impoverishing war. Seven years after­
wards, in 20 E. 111., we find the commons praying 
that the great subsidy of forty shillings upon the sack of 
wool be taken off; and the old custom paid as heretofore 
was assented to and granted. The government spoke 
this time in a more authoritative tone. " A s to this 
point," the answer runs, " the prelates and others, see­
ing in what need the king stood of an aid before his 
passage beyond sea, to recover his rights and defend his 
kingdom of England, consented, w i th the concurrence of 
the merchants, that he should have in aid of his said 
war, and in defence of his said kingdom, forty shillings 
of subsidy for each sack of wool that should be exported 
beyond sea for two years to come. And upon this grant 

P Rot. Parl. vol. i i . p. 104. q ld 
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divers merchants have made many advances to our lord 
the king in aid of his war ; for which cause this sub­
sidy cannot be repealed without assent of the king and 
his lords."' 

It is probable that Edward's counsellors wished to 
establish a distinction, long afterwards revived by those 
of James L, between customs levied on merchandise at 
the ports and internal taxes. The statute entitled Con-
finnatio Chartarum had manifestly taken away the 
prerogative of imposing the latter, which, indeed, had 
never extended beyond the tenants of the royal demesne. 
But its language was not quite so explicit as to the 
former, although no reasonable doubt could be enter­
tained that the intention of the legislature was to abrogate 
every species of imposition unauthorized by parliament. 
The thirt ieth section of Magna Charta had provided that 
foreign merchants should be free from al l tributes, ex­
cept the ancient customs; and it was strange to suppose 
that natives were excluded from the benefit of that enact­
ment. Yet, owing to the ambiguous and elliptical 
style so frequent in our older laws, this was open to dis­
pute, and could, perhaps, only be explained by usage. 
Edward I . , in despite of both these statutes, had set a 
duty of threepence in the pound upon goods imported 
by merchant strangers. This imposition was noticed as 
a grievance in the th i rd year of his successor, and re­
pealed by the Lords Ordainers. It was revived, how­
ever, by Edward 111., and continued to be levied ever 
afterwards." 

Edward was led by the necessities of his unjust and 
expensive war into another arbitrary encroachment, of 
which we find as many complaints as of his pecuniary 
extortions. The commons pray, in the same parliament 
of 20 E. 111., that commissions should not issue for 
the future out of chancery to charge the people w i th 
providing men-at-arms, hobelers (or l ight cavalry), 
archers, victuals, or in any other manner, without con-

r Rot. Parl. vol. i i . p. 161. 
s Case of impositions in Howell 's State 

Trials, vol . i i . p. 371-519; particularly 
the argument of Mr. Hakewil l . Hale's 
Treatise on the Customs, in Hargrave's 
Tracts, vol . i . 

Edward 111. imposed another duty on 

cloth exported, on the pretence that, as 
the wool must have paid a tax, he had a 
r ight to place the wrought and un wrought 
article on an equality. The commons 
remonstrated against this ; but it was 
not repealed. This took place about 
23 E. I I I . Hale's Treatise, p. 175. 
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sent of parliament. It is replied to this petition, that 
" it is notorious how in many parliaments the lords and 
commons had promised to aid the k ing in his quarrel 
w i t h their bodies and goods as far as was in their power ; 
wherefore the said lords, seeing the necessity in which 
the king stood of having aid of men-at-arms, hobelers, 
and archers, before his passage to recover his rights be­
yond sea, and to defend his realm of England, ordained 
that such as had five pounds a year, or more, in land on 
this side of Trent should furnish men-at-arms, hobelers, 
and archers, according to the proportion of the land they 
held, to attend the king at his cost; and some who would 
neither go themselves nor find others in their stead were 
w i l l i ng to give the k ing wherewithal he might provide 
himself w i t h some in their place. And thus the thing 
has been done, and no otherwise. And the king wil ls 
that henceforth what has been thus done in this neces­
sity be not drawn into consequence or example."' 

The commons were not abashed by these arbitrary pre­
tensions; they knew that by incessant remonstrances 
they should gain at least one essential point, that of pre­
venting the crown from claiming these usurpations as 
uncontested prerogatives. The ro l l of parliament in the 
next two years, the 21st and 22nd of Edw. I I I . , is fu l l 
of the same complaints on one side, and the same alle­
gations of necessity on the other." In the latter year 
the commons grant a subsidy, on condition that no illegal 
levying of money should take place, w i t h several other 
remedial provisions ; "and that these conditions should 
be entered on the ro l l of parliament, as a matter of re­
cord, by which they may have remedy, if anything should 
be attempted to the contrary in time to come." From 
this year the complaints of extortion become rather less 
frequent; and soon afterwards a statute was passed, u That 
no man shall be constrained to find men-at-arms, hobe­
lers, nor archers, other than those which hold by such 
services, if it be not by common assent and grant made 
in parliament."x Yet, even in the last year of Edward's 
reign, when the boundaries of prerogative and the rights 
of parliament were better ascertained, the k ing lays a 
sort of claim to impose charges upon his subjects in cases 

Rot. Parl. p. 160. u p. 161,166, 201. x 25 E. I I I . stat v. c 8. 
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of great necessity, and for the defence of his kingdom.y 

But this more humble language indicates a change in 
the spirit of government, which, after long fretting im­
patiently at the curb, began at length to acknowledge 
the controlling hand of law. 

These are the chief instances of a struggle between the 
crown and commons as to arbitrary taxation; but there 
are two remarkable proceedings in the 45th and 40th of 
Edward, which, though they would not have been 
endured in later times, are rather anomalies arising out 
of the unsettled state of the constitution and the recency 
of parliamentary rights than mere encroachments of the 
prerogative. In the former year parliament had granted 
a subsidy of fifty thousand pounds, to be collected by an 
assessment of twenty-two shillings and threepence upon 
every parish, on a presumption that the parishes in Eng 
land amounted to forty-five thousand, whereas they were 
hardly a fifth of that number. This amazing mistake 
was not discovered t i l l the parliament had been dissolved. 
Upon its detection the king summoned a great council, 
consisting of one knight, citizen, and burgess, named by 
himself out of two that had been returned to the last 
parliament.2 To this assembly the chancellor set forth 
the deficiency of the last subsidy, and proved by the 
certificates of all the bishops in England how strangely 
the parliament had miscalculated the number of parishes; 
whereupon they increased the parochial assessment, by 
their own authority, to one hundred and sixteen shil­
lings.'1 It is obvious that the main intention of parlia­
ment was carried into effect by this irregularity, which 
seems to have been the subject of no complaint. In the 
next parliament a s t i l l more objectionable measure was 
resorted to ; after the petitions of the commons had been 
answered, and the knights dismissed, the citizens and 
burgesses were convened before the prince of Wales and 
the lords in a room near the white chamber, and solicited 
to renew their subsidy of forty shillings upon the tun of 
wine, and sixpence in the pound upon other imports, for 
safe convoy of shipping, during one year more, to which 
they assented, " and so departed."b 

y R o t Parl. vol . i i . p. 366. 
z Prymie's 4th Register, p. 289. 
a Rot Parl p. 304. 

b Rot Parl. p. 310. In the mode of 
levying subsidies a remarkable improve-
uioiit took place early in the reign of 
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The second constitutional principle established in the 
reign of Edward I I I . was that the k ing and two 
houses of parliament, in conjunction, possessed 
exclusively the right of legislation. Laws were 
now declared to be made by the king at the 
request of the commons, and by the assent of 

the lords and prelates. Such at least was the general 
form, though for many subsequent ages there was no 
invariable regularity in this respect. The commons, 
who t i l l this reign were rarely mentioned, were now as 
rarely omitted in the enacting clause. In feet, it is evi­
dent from the rolls of parliament that statutes were 
almost always founded upon their petition.c These peti­
tions, wi th the respective answers made to them in the 
king's name, were drawn up after the end of the session 
in the form of laws, and entered upon the statute-roll. 
But here it must be remarked that the petitions were 
often extremely qualified and altered by the answer, 
insomuch that many statutes of this and some later reigns 
by no means express the true sense of the commons. 
Sometimes they contented themselves wi th showing their 
grievance, and praying remedy from the king and his 
council. Of this one eminent instance is the great 
statute of treasons. In the petition whereon this act is 
founded it is merely prayed that, " whereas the king's 
justices in different counties adjudge persons indicted 
before them to be traitors for sundry matters not known 
by the commons to be treason, it would please the king 
by his council, and by the great and wise men of the 
land, to declare what are treasons in this present parlia­
ment." The answer to this petition contains the existing 
statute, as a declaration on the king's part.d But there 

Edward I I I . Originally two chief taxors 
were appointed by the k i n g for each 
county, who named twelve persons iu 
every hundred to assess the moveable 
estate of all inhabitants according to i ts 
real value. But in 8 E. I I I . , on complaint 
of parliament that these taxors were 
part ial , commissioners were sent round to 
compound wi th every town and parish 
for a gross sum, which was from thence­
forth the fixed quota of subsidy, and 
rained by the inhabitants themselves. 
Brady on Boroughs, p. 81. 

c Laws appear to have been drawn up, 
and proposed to the two houses by the 
king, down to the time of Edward L 
Hale's Hist, of Common LaW, p. 16. 

Sometimes the representatives of par­
ticular places address separate petitions 
to the king and counci l ; as the citizens 
of London, the commons of Devonshire, 
ke. These are intermingled w i t h the 
general petitions, and both together are 
for the most part very numerous. Iu the 
rol l of 50 Edw. 111. they amount to 140. 

d Rot Parl. p. 239. 
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is no appearance that it received the direct assent of the 
lower house. In the next reigns we shall find more 
remarkable instances of assuming a consent which was 
never positively given. 

The statute of treasons, however, was supposed to be 
declaratory of the ancient law: in permanent and mate­
r ial innovations a more direct concurrence of a l l the 
estates was probably required. A new statute, to be 
perpetually incorporated wi th the law of England, was 
regarded as no l ight matter. It was a very common 
answer to a petition of the commons, in the early part of 
this reign, that it could not be granted without making 
a new law. After the parliament of 14 E. I I I . a certain 
number of prelates, barons, and counsellors, w i t h twelve 
knights and six burgesses, were appointed to sit from day 
to (lay in order to turn such petitions and answers as 
were fit to be perpetual into a statute; but for such as 
wore of a temporary nature 1he king issued his letters 
patent/' This reluctance to innovate without necessity, 
and to swell the number of laws which al l were bound 
to know and obey w i t h an accumulation of transitory 
enactments, led apparently to the distinction 
between statutes and ordinances. The latter 
are indeed defined by some lawyers to be regu­
lations proceeding from the king and lords 
without concurrence of the commons. But if this be 
applicable to some ordinances, it is certain that the word, 
even when opposed to statute, w i t h which it is often 
synonymous, sometimes denotes an act of the whole 
legislature. In the 37th of Edward I I I . , when divers 
sumptuary regulations against excess of apparel were 
made in fu l l parliament, 4t it was demanded of the lords 
and commons, inasmuch as the matter of their petitions 
was novel and unheard of before, whether they would 
have them granted by way of ordinance or of statute. 
They answered that it would be best to have them by 
way of ordinance and not of statute, in order that any­
thing which should need amendment might be amended 
at the next parliament."' So much scruple did they 
entertain about tampering w i t h the statute law of the 
land. 

e Rot Parl p.113 f p. 280. 
VOL. I I I . E 
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Ordinances which, if it were not for their partial or 
temporary operation, could not wel l be distinguished from 
laws,g were often established in great councils. These 
assemblies, which frequently occurred in Edward's reign, 
were hardly distinguishable, except in name, from par­
liaments ; being constituted not only of those who were 
regularly summoned to the house of lords, but of depu­
ties from counties, cities, and boroughs. Several places 
that never returned burgesses to parliament have sent 
deputies to some of these councils.h The most remark 
able of these was that held in the 27th of Edward 111., 
consisting of one knight for each county, and of two 
citizens or burgesses from every city or borough wherein 
the ordinances of the staple were established.1 These 
were previously agreed upon by the k ing and lords, and 
copies given, one to the knights, another to the burgesses. 
The ro l l tells us that they gave their opinion in wr i t i ng 
to the council, after much deliberation, and that this was 
read and discussed by the great men. These ordinances 
fix the staple of wool in particular places wi th in Eng­
land, prohibit English merchants from exporting that 
article under pain of death, inflict sundry other penalties, 
create jurisdictions, and in short have the effect of a new 
and important law. After they were passed the deputies 
of the commons granted a subsidy for three years, com­
plained of grievances, and received answers, as if in a 
regular parliament. But they were aware that these 
proceedings partook of some irregularity, arid endea­
voured, as was their constant method, to keep up the 
legal forms of the constitution. In the last petition of 
this council the commons pray, " because many articles 
touching the state of the k ing and common profit of his 
kingdom have been agreed by him, the prelates, lords, 
and commons of his land, at this council, that the said 
articles may be recited at the next parliament, and 
entered upon the r o l l ; for this cause, that ordinances and 

* " I f there be any difference between 
an ordinance and a statute, as some have 
collected, it is but only this, that an 
ordinance is but temporary t i l l confirmed 
and made perpetual, but a statute is 
perpetual at first, and so have some or­
dinances also been." Whitelocke on Par­
liamentary Writ, vol i i . p. 297. See Rot. 

Parl vol . I l i . p. 17; vol. iv. p. 35. 
h These may be found in Willis's 

Notitia Parliamentaria. In 28 E 1. the 
universities were summoned to send 
members to a great council in order to 
defend the king's right to the kingdom of 
Scotland. 1 Prynne. 

i Rot. Parl. i i . 206. 
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agreements made in council are not of record, as if they 
had been made in a general parliament." This accord­
ingly was done at the ensuing parliament, when these 
ordinances were expressly confirmed, and directed to be 
" holden for a statute to endure always." k 

It must be confessed that the distinction between ordi­
nances and statutes is very obscure, and perhaps no 
precise and uniform principle can be laid down about i t . 
But it sufficiently appears that whatever provisions 
altered the common law or any former statute, and were 
entered upon the statute-roll, transmitted to the sheriffs, 
and promulgated to the people as general obligatory 
enactments, were holden to require the positive assent of 
both houses of parliament, duly and formally summoned. 

Before we leave this subject it w i l l be proper to take 
notice of a remarkable stretch of prerogative, which, if 
drawn into precedent, would have effectually subverted 
this principle of parliamentary consent in legislation. In 
the 15th of E'dward I I I . petitions were presented of a 
bolder and more innovating cast than was acceptable to 
the court:—That no peer should be put to answer for 
any trespass except before his peers; that commissioners 
should be assigned to examine the accounts of such as 
had received public moneys; that the judges and ministers 
should be sworn to observe the Great Charter and other 
laws; and that they should be appointed in parliament. 
The last of these was probably the most obnoxious; but 
the king, unwi l l ing to defer a supply which was granted 
merely upon condition that these petitions should prevail, 
suffered them to pass into a statute w i t h an alteration 
which did not take off much from their efficacy—namely, 
that these officers should indeed be appointed by the 
k ing w i t h the advice of his council, but should surrender 
their charges at the next parliament, and be there respon­
sible to any who should have cause of complaint against 
them. The chancellor, treasurer, and judges entered 
their protestation that they had not assented to the said 
statutes, nor could they observe them, i r i case they should 
prove contrary to the laws and customs of the kingdom, 
which they were sworn to maintain.111 This is the first 
instance of a protest on the r o l l of parliament against the. 

k Rot. Parl. it. 253, 257. m Id, p. 131; 
E 2. 
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passing of an act. Nevertheless they were compelled to 
swear on the cross of Canterbury to its observance." 

This excellent statute was attempted too early for 
complete success. Edward's ministers plainly saw that 
it left them at the mercy of future parliaments, who 
would readily learn the wholesome and constitutional 
principle of sparing the sovereign while they pumshed 
his advisers. They had recourse therefore to a violent 
measure, but which was l ike ly in those times to be 
endured. By a proclamation addressed to a l l the sheriifs 
the k ing revokes and annuls the statute, as contrary to 
the laws and customs of England and to his own just 
rights and prerogatives, which he had sworn to preserve; 
declaring that he had never consented to its passing, but, 
having previously protested that he would revoke i t , lest 
the parliament should have been separated in wrath, had 
dissembled, as was his duty, and permitted the great seal 
to be affixed;, and that it appeared to the earls, barons, 
and other learned persons of his kingdom w i t h whom he 
had consulted, that, as the said statute had not proceeded 
from his own good w i l l , i t was nu l l , and could not have 
the name or force of law.° This revocation of a statute, 
as the price of which a subsidy had been granted, was a 
gross infringement of law, and undoubtedly passed for 
such at that t ime; for the r ight was already clear, though 
the remedy was not always attainable. Two years after­
wards Edward met his parliament, when that obnoxious 
statute was formally repealed.p 

Notwithstanding the king's unwillingness to permit 
this control of parliament over his administration, he 
suffered, or rather solicited, their interference in matters 

n Rot Parl. i i . p. 128. 
° Rymer, t. r. p. 282. This instru­

ment betrays in its language Edward's 
consciousness of the violent step he was 
taking; and his wish to excuse it as much 
as possible. 

P The commons in the 17th of-Edw. 
I I I . petition that the statutes made two 
years before be maintained in their force, 
having granted for them the subsidies 
which they enumerate, " which was a 
great spoiling (rancon) and grievous 
charge for them." But the king an­
swered that, " perceiving the said statute 
to be against his oath, and to the blemish 

of his crown and royalty, and against the 
law of the land in many points, he had 
repealed i t . But he would have the 
articles of the said statute examined, and 
what should be found honourable and 
profitable to the king and his people put 
into a new statute, and observed in 
future." Rot. Parl. i i . 139. But though 
this is inserted among the petitions, it 
appears from the roll a little before 
(p. 139, n. 23), that the statute was 
actually repealed by common consent; 
such consent at least being recited, 
whether truly or not 
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which have since been reckoned the exclusive pro­
vince of the crown. This was an unfair t r ick 
of his policy. He was desirous, in order to 
prevent any murmuring about subsidies, to 
throw the war upon parliament as their own 
act, though none could have been commenced 
more selfishly for his own benefit, or less for the advantage 
of the people of England. It is called " the war which our 
lord the k ing has undertaken against his adversary of 
France by common assent of al l the lords and commons 
of his realm in divers parliaments." q And he several 
times referred it to them to advise upon the subject of 
peace. But the commons showed their humil i ty or dis­
cretion by treating this as an invitation which it would 
show good manners to decline, though in the eighteenth 
of the king's reign thoy had joined w i th the lords in 
imploring the k ing to make an end of the war by a battle 
or by a suitable peace/ " Most dreaded lord ," they say 
upon one occasion, "as to your war, and the equipment 
necessary for i t , we are so ignorant and simple that we 
know not how, nor have the power, to devise; wherefore 
we pray your grace to excuse us in this matter, and that 
it please you, w i t h advice of the great and wise persons 
of your council, to ordain what seems best to you for the 
honour and profit of yourself and your kingdom; and 
whatever shall be thus ordained by assent and agreement 
for you and your lords we readily assent to, and w i l l 
hold it firmly established." * At another time, after their 
petitions had been answered, " i t was shewed to the lords 
and commons by Bartholomew de Burghersh, the king's 
chamberlain, how a treaty had been set on foot between 
the k ing and his adversary of Prance ; and how he had 
good hope of a final and agreeable issue w i t h God's help ; 
to which he would not come without assent of the lords 
and commons. Wherefore the said chamberlain inquired 
on the king's part of the said lords and commons whether 
they would assent and agree to the peace, in case it 
might be had by treaty between the parties. To which 
the said commons w i t h one voice replied, that whatever 
end it should please the k ing and lords to make of the 
treaty would be agreeable to them. On which answer 

q Rymer, t v. p. 165. r p. 148. s 21 E. I I I . p. 165. 

Advice of 
parliament 
required on 
matters of 
war and 
peace. 



54 RIGHT OF COMMONS CHAP. VIII. PART I I I , 

the chamberlain said to the commons, Then you w i l l 
assent to a perpetual treaty of peace if it can be had. 
And the said commons answered at once and unanimously, 
Yes, yes,"1 The lords were not so diffident. Their 
great station as hereditary councillors gave them weight 
in al l deliberations of government; and they seem to have 
pretended to a negative voice in the question of peace. 
At least they answer, upon the proposals made by David 
king of Scots in 1368, which were submitted to them in 
parliament, that, " saving to the said David and his heirs 
the articles contained therein, they saw no way of making 
a treaty which would not openly turn to the disherison 
of the k ing and his heirs, to which they would on no, 
account assent; and so departed for that day."u A few 
years before they had made a similar answer to some 
other propositions from Scotland." It is not improbable 
that, in both these cases, they acted wi th the concurrence 
and at the instigation of the k i n g ; but the precedents 
might have been remembered in other circumstances. 

A third important acquisition of the house of commons 
during this reign was the establishment of their 
right to investigate and chastise the abuses of 
administration. In the fourteenth of Edward 
I I I . a committee of the lords' house had been • 

appointed to examine the accounts of persons responsible 
for the receipt of the last subsidy; but it does not appear 
that the commons were concerned in this / The unfortu­
nate statute of the next year contained a similar provision, 
which was annulled wi th , the rest. Many years elapsed 
before the commons tried the force of their vindictive 
arm. We must pass onward an entire generation of man, 
and look at the parliament assembled in the f i f t ie th of 
Edward I I I . Nothing memorable as to the interference 
of the commons in government occurs before, unless it be 
their request, in the forty-fifth of the king, that no 
clergyman should be made chancellor, treasurer, or other 
great officer; to which the king answered that he would 
do what best pleased his council.* 

t 28 E. I I I . p. 261. tion of the commons doing this in the 
u 28 E. I I I . p. 295. Carte says, " the roll of parliament, 

lords and commons, giving this advice x Rymer, p. 289. 
separately, declared," &c Hist, of Eng- y p. 114. 
land, vol. ii. p. 518. I can find no men- 2 p. 304. 
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It w i l l be remembered by every one who has read 
our history that in the latter years of Edward's 
life his fame was tarnished by the ascendancy 
of the duke of Lancaster and Alice Ferrers. The 
former, a man of more ambition than his capacity seems 
to have warranted, even incurred the suspicion of medi­
tating to set aside the heir of the crown when the 
Black Prince should have sunk into the grave. Whether 
he were wronged or not by these conjectures, they cer­
tainly appear to have operated on those most concerned 
to take alarm at them. A parliament met in A p r i l , 
1376, wherein the general unpopularity of the king's 
administration, or the influence of the prince of Wales, 
led to very remarkable consequences.a After granting 
a subsidy, the commons, " considering the evils of the 
country, through so many wars and other causes, and 
that the officers now in the king's service are insufficient 
without further assistance for so great a charge, pray 
that the council be strengthened by the addition of ten 
or twelve bishops, lords, and others, to be constantly at 
hand, so that no business of weight should be despatched 
without the consent of a l l ; nor smaller matters without 
that of four or six."b The king pretended to come w i t h 
alacrity into this measure, which was followed by a 
strict restraint on them and al l other officers from taking 
presents in the course of their duty. After this, " the 
said commons appeared in parliament, protesting that 
they had the same good w i l l as ever to assist the k ing 
w i th their lives and fortunes; but that it seemed to 
them, if their said liege lord had always possessed about 
him faithful counsellors and good officers, he would have 
been so rich that he would have had no need of charg­
ing his coihmons wi th subsidy or tallage, considering 
the great mnsoms of the French and Scotch kings, and 
of so many.other prisoners ; and that it appeared to be 
for the private advantage of some near the king, and of 

a Most of our general historians have 
slurred over this important session. The 
best view, perhaps, of its secret history 
will be found in Lowth's Life of Wyke-
ham; an instructive and elegant work, 
only to be blamed for marks of that 
academical point of honour which makes 
a fellow of a college too indiscriminate 

Parliament 
of 50 E . I I I . 
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others by their collusion, that the k ing and kingdom 
are so impoverished, and the commons so ruined. And 
they promised the k ing that, if he would do speedy 
juistice on such as should be found guil ty, and take from 
them what law and reason permit, wi th what had been 
already granted in parliament, they w i l l engage that he 
should be rich enough to maintain his ware for a long 

time, without much charging his people in any manner." 
They next proceeded to allege three particular griev­
ances; the removal of the staple from Calais, where it 
had been fixed by parliament, through the procurement 
and advice of the said private 'Counsellors about the 
k i n g ; the participation of the same persons in lending 
money to the king at exorbitant usury ; and their pur­
chasing at a low rate, for their own benefit, old debts 
from the crown, the whole of which they had afterwards 
induced the k ing to repay to themselves. For these and 
for many more misdemeanours the commons accused 
and impeached the lords Latimer and Nevil, w i t h four 
merchants, Lyons, El l is , Peachey, and Bury.c Latimer 
had been chamberlain, and Nevi l held another office. 
The former was the friend and creature of the duke of 
Lancaster. Nor was this parliament at all nice in 
touching a point where kings least endure their inter­
ference. An ordinance was made, that, u whereas many. 
women prosecute the suits of others in courts of justice 
by way of maintenance, and to get profit thereby, which 
is displeasing to the king, he forbids any woman hence­
forward, and especially Alice Ferrers, to do so, on pain 
of the said Alice forfeiting a l l her goods, and suffering 
banishment from the kingdom."d 

The part which the prince of Wales, who had ever 
been distinguished for his respectful demeanour towards 
Edward, bore in this unprecedented opposition, is strong 
evidence- of the jealousy wi th which he regarded the 
duke of Lancaster; and it was led in the house of com­
mons by Peter de Ia Mare, a servant of the earl of 
March, who, by his marriage w i t h Philippa, heiress of 
Lionel duke of Clarence, stood next after the young 
prince Richard in lineal succession to the crown. The 
proceedings of this session were indeed highly popular. 

c Rymer, p. 322. d p. 329. 
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But no house of commcpis would have gone such l e n g t h s 
on the mere support of popular opinion, unless instigated 
and encouraged by higher authority. Without this 
their petitions might perhaps have obtained, for the sake 
of subsidy, an immediate consent; but those who took 
the lead in preparing them must have remained un­
sheltered after a dissolution, to abide the vengeance of 
the crown, w i t h no assurance that another parliament 
would espouse their cause as its own. Such, indeed, 
was their fate in the present instance. Soon after the 
dissolution of parliament, the prince of Wales, who, long 
sinking by fatal decay, had rallied his expiring energies 
for this domestic combat, left his inheritance to a child 
ten years old, Kichard of Bordeaux. Immediately after 
this event Lancaster recovered his influence; and the 
former favourites returned to court. Peter de Ia Mare 
was confined at Nottingham, where he remained two 
years. The citizens indeed attempted an insurrection, 
and threatened to burn the Savoy, Lancaster's residence, 
if de Ia Mare was not released; but the bishop of 
London succeeded in appeasing them.6 A parliament 
met next year which overthrew the work of its prede-
ceasor, restored those who had been impeached, and 
repealed the ordinance against Alice Perrers.' So l i t t l e 
security w i l l popular assemblies ever afford against arbi­
trary power, when deprived of regular leaders and the 
consciousness of mutual fidelity. 

The policy adopted by the prince of WTales and earl of 
March, in employing the house of commons as an en­
gine of attack against an obnoxious ministry, was per­
fectly novel, and indicates a sensible change in the 
character of our constitution. In the reign of Edward I I . 
parliament had l i t t le share in resisting the government; 
much more was effected by the barons through risings 
of their feudal tenantry. F i f ty years of authority better 
respected, of law better enforced, had rendored these 
more perilous, and of a more violent appearance than 
formerly. A surer resource presented itself in the in ­
creased weight of the lower house in parliament. And 

e Anonym. Hist Edw. Ill. ad calcem 
Hemingford, p. 444, 448. Waleingham 
gives a different reason, p. 192. 

f Rot Parl. p. 374. Not more than 

six or seven of the knights who had sat 
in the last parliament were returned to 
this, as appears by the write in Prynne'a 
4th Register, p. 302, 311. 
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this indirect aristocratical influence gave a Surprising 
impulse to that assembly, and particularly tended to 
establish beyond question its control over public 
abuses. It is no less just to remark that it also tended 
to preserve the relation and harmony between each part 
and the other, and to prevent that jarr ing of emulation 
and jealousy which, though generally found in the d iv i ­
sion of power between a noble and a popular estate, has 
scarcely ever caused a dissension, except in cases of 
l i t t l e moment, betwoen our two houses of parliament. 

The commons had sustained w i t h equal firmness and 
discretion a defensive war against arbitrary 
power under Edward I I I , : they advanced w i t h 
very different steps towafds his successor. 
Upon the king's death, though Richard s coro­
nation took place without delay, and no proper 

regency was constituted, yet a council of twelve, whom 
the great officers of state were to obey, supplied its place 
to every effectual intent. Among these the duke of 
Lancaster was not numbered; and he retired from court 
in some disgust. In the first parliament of the young 
k ing a large proportion of the knights who had sat in 
that which impeached the Lancastrian party were re­
turned/ Peter de Ia Mare, now released from prison, 
was elected speaker; a dignity which, according to 
some, he had filled in the Good Parliament, as that of 
the fiftieth of Edward I I I . was popularly styled; though 
the rolls do not mention either him or any other as bear­
ing that honourable name before Sir Thomas Hungerford 
in the parliament of the following year.h The prosecu­
t ion against Alice Perrers was now revived ; not, as far 
as appears, by direct impeachment of the commons; but 
articles were exhibited against her in the house of 
lords on the king's part, for breaking the ordinance 
made against her.intermeddling at court; upon which 
she received judgment of banishment and forfeiture.1 At 
the request of the lower house, the lords, in the king's 
name, appointed nine persons of different ranks—three 

g Walsingham, p. 200, says pene om- and all the lawyers of England; yet by 
ties; but tbe list published in Prynne's the perseverance of these knights she 
4th Register induces me to qualify this was convicted, 
loose expression. Alice Perrers had h Rot. Parl. vol. i i . p. 374. 
bribed, be tells us, many of the lords i vol. i l l p. 12. 
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bishops, two earls, two bannerets, and two bachelors—to 
be a permanent council about the king, so that no busi­
ness of importance should be transacted without their 
unanimous consent. The k ing was even compelled to 
consent that, during his minori ty, the chancellor, trea­
surer, judges, and other chief officers, should be made in 
parliament; by which provision, combined w i t h that of 
the parliamentary council, the whole executive govern­
ment was transferred to the two houses: A petition 
that none might bo employed in the king's service, nor 
belong to his council, who had been formerly accused 
upon good grounds, struck at lord Latimer, who had 
retained some degree of power in the new establishment. 
Another, suggesting that Gaseony, Ireland, Artois, and 
the Scottish marches were in danger of being lost for 
want of good officers, though it was so generally worded 
as to leave the means of remedy to the king's pleasure, 
yet shows a growing energy and self-confidence in that 
assembly which not many years before had thought the 
question of peace or war too high for their deliberation. 
Their subsidy was sufficiently l iberal ; but they took 
care to pray the k ing that fit persons might be assigned 
for its receipt and disbursement;, lest it should any way 
be diverted from the purposes of the war. Accordingly 
Walworth and Philpot, two eminent citizens of London, 
were appointed to this office, and sworn in parliament to 
its execution.k 

But whether through the wastefulness of government, 
or rather because Edward's legacy, the French war, l ike 
a ruinous and interminable lawsuit, exhausted a l l public 
contributions, there was an equally craving demand for 
subsidy at the next meeting of parliament. The com­
mons now made a more serious stand. The speaker, Sir 
James Pickering, after the protestation against g iving 
offence which has since become more matter of form 
than, perhaps, it was then considered, reminded the lords 
of the council of a promise made to the last parliament, 
that, if they would help the k ing for once w i t h a large 
subsidy, so as to enable h im to undertake an expedition 
against the enemy, he trusted not to call on them again, 
but to support the war from his own revenues; in faith 

k Rot Parl. vol iii. p. 12. 
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of which promise there had been granted the largest 
sum that any king of England had ever been suffered to 
levy wi th in so short a time, to the utmost loss and incon­
venience of the commons, part of which ought s t i l l to 
remain in the treasury, and render it unnecessary to 
burthen anew the exhausted people. To this Scrope, 
lord steward of the household, protesting that he knew 
not of any such promise, made answer by order of the 
king, that, " saving the honour and reverence of our lord 
the king, and the lords there present, the commons did 
not speak truth in asserting that part of the last sub­
sidy should be s t i l l in the treasury; it being notorious 
that every penny had gone into the hands of Walworth 
and Philpot, appointed and sworn treasurers in the last 
parliament, to receive and expend it upon the purposes 
of the war, for which they had in effect disbursed the 
whole." Not satisfied w i t h this general justification, the 
commons pressed for an account of the expenditure. 
Scrope was again commissioned to answer, that, '' though 
it had never been seen that of a subsidy or other grant 
made to the k ing in parliament or out of parliament by 
the commons any account had afterwards been rendered 
to the commons, or to any other except the king and his 
officers, yet the king, to gratify them, of his own accord, 
without doing it by way of right, would have Walworth 
along w i t h certain persons of the council exhibit to them 
in wr i t ing a clear account of the receipt and expenditure, 
upon condition that this should never be used as a prece­
dent, nor inferred to be done otherwise than by the king's 
spontaneous command." The commons were again urged 
to provide for the public defence, being their own concern 
as much as that of the king. But they merely shifted 
their ground and had recourse to other pretences. They 
requested that five or six peers might come to them, in 
order to discuss this question of subsidy. The lords 
entirely rejected this proposal, and affirmed that such a 
proceeding had never been known except in the three last 
parliaments; but allowed that it had been the course to 
elect a committee of eight or ten from each house, to 
confer easily and without noise together. The commons 
acceded to this, and a committee of conference was 
appointed, though no result of their discussion appears 
upon the ro l l . 
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Upon examining the accounts submitted to them, these 
sturdy commoners raised a new objection. It appeared 
that large sums had been expended upon garrisons in 
France and Ireland and other places beyond the kingdom, 
of which they protested themselves not liable to bear the 
charge. It was answered that Gascony and the king's 
other dominions beyond sea were the outworks of Eng­
land, nor could the people ever be secure from war at 
their thresholds, unless these were maintained. They 
lastly insisted that the k ing ought to be r ich through the 
wealth that had devolved on h im from his grandfather. 
But this was affirmed, in reply, to be merely sufficient 
for the payment of Edward's creditors. Thus driven 
from all their arguments, the commons finally consented 
to a moderate additional imposition upon the export of 
wool and leather, which were already subject to con­
siderable duties, apologizing on account of their poverty 
for the slenderness of their grant.m 

The necessities of government, however, let their cause 
be what it might, were by no means feigned ; and a new 
parliament was assembled about seven months after the 
last, wherein the king, without waiting for a petition, 
informed the commons that the treasurers were ready to 
exhibit their accounts before them. This was a signal 
victory after the reluctant and ungracious concession made 
to the last parliament. Nine persons of different ranks 
were appointed at the request of the commons to investi­
gate the state of the revenue and the disposition which 
had been made of the late king's personal estate. They 
ended by granting a poll-tax, which they pretended to 
think adequate to the supply required." But in those 
times no one possessed any statistical knowledge, and 
every calculation which required it was subject to enor­
mous error, of which we have already seen an eminent 
example.0 In the next parliament (3 Ric. I I . ) it was set 
forth that only 22,000/. had been collected by the poll-
tax, while the payof the king's troops hired for the expe-
dition to Britany, the pretext of the grant, had amounted 
for but half a year to 50,000l. The k ing , in short, was 
more straitened than ever. His distresses gave no small 
advantage to the commons. Their speaker was instructed 

m Rot Parl. p. 36-38. n Id. p. 67. 
0 See p. 4? of this volume 
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to declare that, as it appeared to them, if the affairs of 
their liege lord had been properly conducted at home and 
abroad, he could not have wanted aid of his commons, 
who now are poorer than before. They pray that, as the 
k ing was so much advanced in age and discretion, his 
perpetual council (appointed in his first parliament) 
might be discharged of their labours, and that, instead of 
them, the five chief officers of state, to w i t , the chancellor, 
treasurer, keeper of the pr ivy seal, chamberlain, and 
steward of the household, might be named in parliament, 
and declared to the commons, as the king's sole coun­
sellors, not removable before the next parliament. They 
required also a general commission to be made out, similar 
to that in the last session, g iving powers to a certain 
number of peers and other distinguished persons to inquire 
into the state of the household, as wel l as into al l receipts 
and expenses since the king's accession. The former 
petition seems to have been passed over;p but a commis­
sion as requested was made out to three prelates, three 
earls, three bannerets, three knights, and three citizens.1 

After guarding thus, as they conceived, against malver­
sation, but in effect rather protecting their posterity than 
themselves, the commons prolonged the last imposition 
on wool and leather for another year. 

It would be but repetition to make extracts from the 
rolls of the two next years; we have s t i l l the same tale— 
demand of subsidy on one side, remonstrance and endea­
vours at reformation on the other. After the tremen­
dous insurrection of the villeins in 1382 a parliament 
was convened to advise about repealing the charters of 
general manumission, extorted from the king by the 
pressure of circumstances. In this measure al l con­
curred; but the commons were not afraid to say that 
the late risings had been provoked by the burthens 
which a prodigal court had called for in the preced­
ing session. Their language is unusually bold. " It 
seemed to them, after fu l l deliberation," they said, 
" that, unless the administration of the kingdom were 

P Nevertheless, the commons repeated 
lt in their schedule of petitions; and re­
ceived an evasive answer, referring to an 
ordinance made in the first parliament of 
the king, the application of which is in­
definite. Bot. Parl p. 83. 

q p. 73. In Rymer, t viii p. 250, the 
archbishop of York's name appears among 
these commissioners, which makes their 
number sixteen. Bat it is plain by the 
Instrument that only fifteen were meant 
to be appointed 
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speedily reformed, the kingdom itself would be utterly-
lost and ruined for ever, and therein their lord the 
k ing , w i t h al l the peers and commons, which God for­
bid. For true it is that there are such defects in the 
said administration, as wel l about the king's person and 
his household as in his courts of justice ; and by griev­
ous oppressions in the country through maintainers of 
suits, who are, as it were, kings in the country, that 
r ight and law are come to nothing, and the poor commons 
are from time to time so pillaged and ruined, partly 
by the king's purveyors of the household, and others 
who pay nothing for what they take, partly by the 
subsidies and tallages raised upon them, and besides by 
the oppressive behaviour of the servants of the k ing and 
other lords, and especially of the aforesaid maintainers 
of suits, that they are reduced to greater poverty and 
discomfort than ever they were before. And moreover, 
though great sums have been continually granted by and 
levied upon them, for the defence of the kingdom, yet 
they are not the better defended against their enemies, 
but every year are plundered and wasted by sea and 
land, without any relief. Which calamities the said 
poor commons, who lately used to live in honour and 
prosperity, can no longer endure. And to speak the 
real t ruth, these injuries lately done to the poorer com­
mons, more than they ever suffered before, caused them 
to rise and to commit the mischief done in their late 
r i o t ; and there is s t i l l cause to fear greater evils, if suf­
ficient remedy be not t imely provided against the out­
rages and oppressions aforesaid. "Wherefore may it 
please our lord the king, and the noble peers of the 
realm now assembled in this parliament, to provide such 
remedy and amendment as to the said administration, 
that the state and dignity of the k ing in the first place, 
and of the lords, may be preserved, as the commons 
have always desired, and the commons may be put in 
peace ; removing, as soon as they can be detected, evil 
ministers and counsellors, and putt ing in their stead the 
best and most sufficient, and taking away a l l the bad 
practices which have led to the last rising, or else none 
can imagine that this kingdom can longer subsist w i th ­
out greater misfortunes than it ever endured. And for 
God's sake let it not be forgotten that there be put 
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about the king, and of his council, the best lords and 
knights that can be found in the kingdom. 

" And be it known (the entry proceeds) that, after the 
k ing our lord w i t h the peers of the realm and his coun­
c i l had taken advice upon these requests made to h im 
for his good and his kingdom's as it really appeared to 
h im, wi l led and granted that certain bishops, lords, and 
others should be appointed to survey and examine in 
pr ivy council both the government of the king's person 
and of his household, and to suggest proper remedies 
wherever necessary, and report them to the k ing . And 
it was said by the peers in parliament, that, as it seemed 
to them, if reform of government were to take place 
throughout the kingdom, it should begin by the chief 
member, which is the k ing himself, and so from person 
to person, as wel l churchmen as others, and place to 
place, from higher to lower, without sparing any 
degree."r A considerable number of commissioners 
were accordingly appointed, whether by the k ing alone, 
or in parliament, does not appear; the latter, however, 
is more probable. They seem to have made some pro­
gress in the work of reformation, for we find that the 
officers of the household were sworn to observe their 
regulations. But in a l l likelihood these were soon 
neglected. 

It is not wonderful that, w i t h such feelings of resent­
ment towards the crown, the commons were backward 
in granting subsidies. Perhaps the k ing would not have 
obtained one at a l l if he had not withheld his charter of 
pardon for a l l offences committed during the insurrec­
tion. This was absolutely necessary to restore quiet 
among the people; and though the members of the 
commons had certainly not been insurgents, yet ine­
vitable irregularities had occurred in quelling the 
tumults, which would have put them too much in the 
power of those unworthy men who filled the benches 
of justice under Richard. The k ing declared that it 
was unusual to grant a pardon without a subsidy; the 
commons s t i l l answered that they would consider about 
that matter; and the k ing instantly rejoined that he 
would consider about his pardon (s'aviseroit de sa dite 

Rot. Parl. 5 R. Il p. 100. 
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grace) t i l l they had done what they ought. They re-
newed. at length the usual tax on wool and leather. 

This extraordinary assumption of power by the com­
mons was not merely owing to the king's poverty. It 
was encouraged by the natural feebleness of a disunited 
government. The high rank and ambitious spirit of 
Lancaster gave h im no l i t t le influence, though contend­
ing w i t h many enemies at court as wel l as the i l l - w i l l of 
the people. Thomas of Woodstock, the king's youngest 
uncle, more able and turbulent than Lancaster, became, 
as he grew older, an eager competitor for power, which 
he sought through the channel of popularity. The earls 
of March, Arundel, and Warwick bore a considerable 
part, and were the favourites of parliament. Even Lan­
caster, after a few years, seems to have fallen into 
popular courses, and recovered some share of public 
esteem. He was at the head of the reforming commis­
sion in the fifth of Richard I I . , though he had been stu­
diously excluded from those preceding. We cannot 
hope to disentangle the intrigues of this remote age, as 
to which our records are of no service, and the chroni­
clers are very slightly informed. So far as we may con­
jecture, Lancaster, finding his station insecure at court, 
began to solicit the favour of the commons, whose 
hatred of the administration abated their former hosti l i ty 
towards him.1 

The character of Richard I I . was now developing 
itself, and the hopes excited by his remarkable 
presence of mind in confronting the rioters on 
Blackheath were rapidly destroyed. Not that he was 
wanting in capacity, as has been sometimes imagined. 
For if we measure intellectual power by the greatest 
exertion it ever displays, rather than by its average 
results, Richard I I . was a man of considerable talents. 
He possessed, along w i t h mt|ch dissimulation, a decisive 

Sromptitude in seizing the crit ical moment for action. 
Of this quality, besides his celebrated behaviour towards 

the insurgents, he gave str iking evidence in several 

Rot Parl. 5 R.H. p. 104. 
t The commons granted a subsidy, 7 R. 

11., to support Lancaster's war in Castile. 
R. P. p. 284. Whether the populace 
changed their opinion of him I know 
not He was still disliked by them two 

VOL. I I I . 

years before. The insurgents of 1382 are 
said to have compelled men to swear that 
they would obey king Richard and the 
commons, and that they would accept 
no king named John. Walsingham, 
p. 248 
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circumstances which we shall have shortly to notice. 
Bu t his ordinary conduct belied the abilities which on 
these rare occasions shone forth, and rendered them in ­
effectual for his security. Extreme pride and violence, 
w i t h an inordinate partiality for the most worthless 
favourites, were his predominant characteristics. In 
the latter quality, and in the events of his reign, he 
forms a pretty exact parallel to Edward I I . Scrope, 
lord chancellor, who had been appointed in parliament, 
and was understood to be irremovable without its con­
currence, lost the great seal for refusing to set it to 
some prodigal grants. Upon a slight quarrel w i th arch­
bishop Courtney the k ing oi*dered his temporalities to 
be seized, the execution of which, Michael de Ia Pole, 
his new chancellor, and a favourite of his own, could 
hardly prevent. This was accompanied wi th indecent 
and outrageous expressions of anger, unworthy of his 
station and of those whom he insulted." 

Though no k ing could be less respectable than 
Richard, yet the constitution invested a sove­
reign w i t h such ample prerogative, that it was 
far less easy to resist his personal exercise of 
power than the unsettled councils of a mi­

nority. In the parliament 6 R. I L , sess. 2, the com­
mons pray certain lords, whom they name, to be assigned 
as their advisers. This had been permitted in the two 
last sessions without exception.* But the king, in 
granting their request, reserved his r ight of naming any 
others.y Though the commons did not relax in their 
importunities for the redress of general grievances, they 
did not venture to intermeddle as before wi th the con­
duct of administration. They did not even object to 
the grant of the marquisate of Dublin, wi th almost a 
princely dominion over Ireland; which enormous dona­
tion was confirmed by act of parliament to Vere, a 
favourite of the king.2 A petition that the officers of 
state should annually visi t and inquire into his house­
hold was answered that the king would do what he 
pleased.a Yet this was l i t t le in comparison of their 
former proceedings. 

u Waking, p. 290, 315, 317. 
x Rot. Parl. 5 R. Il p. 100 ; 6, R. Il 

eetsa. 1, p. 134. 

y p. 145. 
z Rot. Parl 9 It. Il p. 209. 
a lb. p. 213. It te however asserted 

He acquires 
more power 
ou his 
majority. 
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There is nothing, however, more deceitful to a 
monarch, -unsupported by an armed force, and 
destitute of wary advisers, than this submission 
of his people. A single effort was enough to 
overturn his government. Parliament met in 
the tenth year of his reign, steadily determined to re­
form the administration, and especially to punish its 
chief leader, Michael de Ia Pole, earl of Suffolk and lord 
chancellor. According to the remarkable narration of a 
contemporary historian,b too circumstantial to be re­
jected, but rendered somewhat doubtful by the silence 
of a l l other writers and of the parliamentary ro l l , the 
k ing was loitering at his palace at Eltham when he re­
ceived a message from the two houses, requesting the 
dismissal of Suffolk, since they had matter to allege 
against h im that they could not move while he kept the 
office of chancellor. Richard, w i t h his usual intemper­
ance, answered that he would not for their request re­
move the meanest scullion from his kitchen. They re­
turned a positive refusal to proceed on any public busi­
ness un t i l the k ing should appear personally in parlia­
ment and displace the chancellor. The k ing required 
forty knights to be deputed from the rest to inform him 
clearly of their wishes. But the commons declined a 
proposal in which they feared, or affected to fear, some 
treachery. At length the duke of Gloucester and 
Arundel bishop of E l y were commissioned to speak the 
sense of parliament; and they delivered i t , if we may 
s t i l l believe what we read, in very extraordinary lan­
guage, asserting that there was an ancient statute, 
according to which, if the k ing absented himself from 
parliament without just cause during forty days, which 
he had now exceeded, every man might return without 
permission to his own country; and, moreover, there 
was another statute, and (as they might more t ru ly say) 
a precedent of no remote date, that if a k ing , by bad 
counsel, or his own folly and obstinacy, alienated him­
self from his people, and would not govern according to 

in the articles of impeachment against 
Suffolk, and admitted by his defence, 
that nine lords had been appointed 
in the last parliament, viz, 9 R. I I . , 
to inquire into the state of the house­

hold, and reform whatever was amiss. 
But nothing of this appears in the 
roll 

b kayghton, in Twysden x. Script 
col, 2680. 

F2 

Proceedings 
of parlia­
ment in the 
tenth of 
Richard. 



68 IMPEACHMENT OF SUFFOLK. CHAP. VIII . PART I I I . 

the laws of the land and the advice of the peers, but 
madly and wantonly followed his own single w i l l , it 
should be lawful for them, w i th the common assent of 
the people, to expel him from his throne, and elevate to 
it some near kinsman of the royal blood. By this dis­
course the king was induced to meet his parliament, 
where Suffolk was removed from his office,4 and the im­
peachment against him commenced.c 

The charges against this minister, without being 
wholly frivolous, were not so weighty as the 
clamour of the commons might have led us to 
expect. Besides forfeiting a l l his grants from 

the crown, he was committed to prison, there to remain 
t i l l he should have paid such fine as the k ing might 
impose; a sentence that would have been outrageously 
severe in many cases, though l i t t le more than nugatory 
in the present.d 

This was the second precedent of that grand constitu­
tional resource, parliamentary impeachment: 
and more remarkable from the eminence of 

the person attacked than that of lord Latimer in the 
fiftieth year of Edward I I I . 0 The commons were con­
tent to waive the prosecution of any other ministers; 
but they rather chose a scheme of reforming the ad­
ministration, which should avert both the necessity of 
punishment and the malversations that provoked i t . 

c Upon full consideration, I am much 
inclined to give credit to this passage of 
Knyghton, as to the main facts; and 
perhaps even the speech of Gloucester 
and the bishop of Ely is more likely to 
have been made public by them than in­
vented by so jejune an historian. Wal-
singham Indeed says nothing of the 
matter; but he is so unequally informed 
and BO frequently defective, that we can 
draw no strong inference from his silence. 
What most weighs with me is that par­
liament met on Oct. 1, 138T, and was 
not dissolved ti l l Nov. 28; a longer 
period than the business done iu it seems 
to have required; and also that Suffolk, 
who opened the session as chancellor, it 
styled " darrein chancellor " i n the arti­
cles of impeachment against h i m ; so 
that he must have been removed in the 
interval, which tallies with Knyghton's 

Besides, it is* plain, from the 
questions subsequently put by the 

king to bis judges at Nottingham, that 
both the right of retiring without a 
regular dissolution, and the precedent of 
Edward I I . , had been discussed in par­
liament, which does not appear any­
where else than in Knyghton. 

d Rot. Parl. vol. iii. p. 219. 
c Articles had been exhibited by the 

chancellor before the peers, in the seventh 
of the king, against Spencer, bishop of 
Norwich, who had led a considerable 
army in a disastrous expedition against 
the Flemings, adherents to the anti-pope 
Clement in the schism. This crusade 
had been exceedingly popular, but its i l l 
success had the usual effect. The com­
mons were not parties in this proceeding. 
Rot. Parl. p. 153. 
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They petitioned the k ing to ordain in parliament certain 
chief officere of his household and other lords of his 
council,, w i th power to reform those abuses, by which 
his crown was so much blemished that the laws were 
not kept and his revenues were dilapidated, confirming 
by a statute a commission for a year, and forbidding, 
under heavy penalties, any one from opposing, in p r i . 
vate or openly, what they should advise/ W i t h this 
the k ing complied, and a commission founded upon the 
prayer of parliament was established by statute. It 
comprehended fourteen persons of the highest eminence 
for rank and general estimation; princes of the blood 
and ancient servants of the crown, by whom its preroga­
tives were not l ikely to be unneoessarily impaired. In 
fact the principle of this commission, without looking 
back at the precedents in the reign of John, Henry I I I . , 
and Edward I L , which yet were not without their 
weight as constitutional analogies, was merely that 
which the commons had repeatedly maintained during 
the minority of the present king, and which had pro­
duced the former commissions of reform in the th i rd and 
fifth years of his reign. These were upon the whole 
nearly the same in their operation. It must be owned 
there was a more extensive sway vir tual ly given to the 
lords* now appointed, by the penalties imposed on any 
who should endeavour to obstruct what they might ad­
vise ; the design as wel l as tendency of which was no 
doubt to throw the *J&oIe administration into their 
hands during the period of this commission. 

Those who have written our history w i t h more or less 
of a Tory bias exclaim against this parliamentary com­
mission as an unwarrantable violation of the king's 
sovereignty, and even impartial men are struck at first 
sight by a measure that seems to overset the natural 
balance of our constitution. But it would be unfair to 
blame either those concerned in this commission, some 
of whose names at least have been handed down wi th 
unquestioned respect, or those high-spirited representa­
tives of the people whose patriot firmness has been 
hitherto commanding a l l our sympathy and gratitude, 
unless we could distinctly pronounce by what gentler 

f Rot. Parl. p. 221. 
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means they could restrain the excesses of government. 
Thirteen parliaments had already met since the accession 
of Richard; in al l the same remonstrances had been 
repeated, and the same promises renewed. Subsidies, 
more frequent than in any former reign, had been granted 
for the supposed exigencies of the war ; but this was no 
longer illuminated by those dazzling victories which give 
to fortune the mien of wisdom; the coasts of England 
were perpetually ravaged, and her trade destroyed; 
while the administration incurred the suspicion of divert­
ing to private uses that treasure which they so feebly 
and unsuccessfully applied to the public service. No 
voice of his people, un t i l it spoke in thunder, would stop 
an intoxicated boy in the wasteful career of dissipation. 
He loved festivals and pageants, the prevailing folly of 
his time, wi th unusual f r ivo l i t y ; and his ordinary l iv ing 
is represented as beyond comparison more showy and 
sumptuous than even that of his magnificent and chival­
rous predecessor. Acts of parliament were no adequate 
barriers to his misgovernment. " Of what avail are 
statutes," says Walsingham, " since the king w i t h his 
pr ivy council is wont to abolish what parliament has just 
enacted?"g The constant prayer of the commons in 
every session, that former statutes might be kept in force, 
is no slight presumption that they were not secure of 
being regarded. It may be true that Edward I l l . ' s go­
vernment had been ful l as arbitrary, though not so 
unwise, as his grandson's; but this is the strongest 
argument that nothing less than an extraordinary remedy 
could preserve the s t i l l unstable liberties of England. 

The best plea that could be made for "Richard was his 
inexperience, and the misguided suggestions of favourites. 
This, however, made it more necessary to remove those 
false advisers, and to supply that inexperience. Un­
questionably the choice of ministers is reposed in the 
sovereign; a trust, l ike every other attribute of legitin 
mate power, for the public good ; not, what no legitimate 
power can ever be, the instrument of selfishness or caprice. 
There is something more sacred than the prerogative, or 
even than the constitution; the public weal, for which 
a l l powers are granted, and to which they must a l l be 

g Rot. Parl. p. 281 
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referred. For this public weal it is confessed to be 
sometimes necessary to shake the possessor of the throne 
out of his seat; could it never be permitted to suspend, 
though but indirectly and for a time, the positive exer­
cise of misapplied prerogatives? He has learned in a 
very different school from myself, who denies to parlia­
ment at the present day a preventive as we l l as vindic­
tive control over the administration of affairs; a r ight of 
resisting, by those means which lie w i t h i n its sphere, 
the appointment of unfit ministers. These means are 
now indirect; they need not to be the less effectual, and 
they are certainly more salutary on that account. But 
we must not make our notions of the constitution in its 
perfect symmetry of manhood the measure of its infan­
tine proportions, nor expect from a parliament just 
struggling into life, and " pawing to get free its hinder 
parts," the regularity of definite and habitual power. 

It is assumed rather too l igh t ly by some of those his­
torians to whom I have alluded that these commissioners, 
though but appointed for a twelvemonth, designed to 
retain longer, or would not in fact have surrendered, their 
authority. There is certainly a danger in these delega­
tions of pre-eminent t rust ; but I th ink it more formid­
able in a republican form than under such a government 
as our own. The spirit of the people, the letter of the 
law, were.both so decidedly monarchical, that no glaring 
attempt of the commissioners to keep the helm continually 
in their hands, though it had been in the king's name, 
would have had a fair probability of success. And an 
oligarchy of fourteen persons, difforent in rank and pro­
fession, even if we should impute criminal designs to a l l 
of them, was i l l calculated for permanent union. Indeed 
the facility w i t h which Richard re-assumed his fu l l 
powers two years afterwards, when misconduct had 
rendered his circumstances far more unfavourable, gives 
the corroboration of experience to this reasoning. By 
yielding to the w i l l of his parliament and to a temporary 
suspension of prerogative, this unfortunate prince might 
probably have reigned long and peacefully; the contraiy 
course of acting led eventually to his deposition and 
miserable death. 

Before the dissolution of parliament Richard made a 
verbal protestation that nothing done therein should be 
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in prejudice of his r ights ; a reservation not unusual when 
any remarkable concession was made, but which 
could not decently be interpreted, whatever 
he might mean, as a dissent from the sta­
tute just passed. Some months had inter­

vened when the king, who had already released Suffolk 
from prison and restored h im to his favour, procured 
from the judges, whom he had summoned to Nottingham, 
a most convenient, set of answers to questions concerning 
the late proceedings in parliament. Tresilian and Bel­
knap, chief justices of the King's Bench and Common 
Pleas, w i t h several other judges, gave it under their 
seals that the late statute and commission were deroga­
tory to the prerogative; that a l l who procured it to be 
passed, or persuaded or compelled the k ing to consent 
to i t , were gui l ty of treason; that the king's business 
must be proceeded upon before any other in parliament; 
that he may put an end to the session at his pleasure; 
that his ministers cannot be impeached without his con­
sent ; that any members of parliament contravening the 
three last articles incur the penalties of treason, and 
especially he who moved for the sentence of deposition 
against Edward I I . to be read ; and that the judgment 
against the earl of Suffolk might be revoked as altogether 
erroneous. 

These answers, .perhaps extorted by menaces, as a l l the 
judges, except Tresilian, protested before the 
next parliament, were for the most part servile 
and unconstitutional. The indignation which 

they excited, and the measures successfully taken to 
withstand the king's designs, belong to general h is tory; 
but I shall pass sl ightly over that season of turbulence, 
which afforded no legitimate precedent to our constitu­
tional annals. Of the five lords appellants, as they were 
called, Gloucester, Derby, Nottingham, Warwick, and 
Arundel, the three former, at lea^t, have l i t t l e claim to 
our esteem ; but in every age it is the sophism of malig­
nant and peevisfy men to traduce the cause of freedom 
itself, on account of the interested motives by which its 
ostensible advocates have frequently been actuated. The 
parliament, who had the country thoroughly w i t h them, 
acted no doubt honestly, but w i t h an inattention to the 
rules of law, culpable indeed, yet from which the most 

subsequent 
revolution. 

Answers of 
the judges to 
Richard's 
questions. 



EHGLISH CONST. SUBSEQUENT REVOLUTION. 73 

civil ized of their successors, in the heat of passion and 
t r iumph, have scarcely been exempt. Whether al l wi th 
whom they dealt severely, some of them apparently of 
good previous reputation, merited such punishment, is 
more than, upon uncertain evidence, a modern writer can 
profess to decide.* 

Notwithstanding the death or exile of a l l Richard's 
favourites, and the oath taken not only by parliament, 
but by every class of the people, to stand by the lords 
appellants, we find him, after about a year, suddenly 
annihilating their pretensions, and snatching the reins 
again without obstruction. The secret cause of this 
event is among the many obscurities that attend the his­
tory of his reign. It was conducted w i t h a spirit and 
act ivi ty which broke out two or three times in the course 
of his imprudent l i f e ; but we may conjecture that he 
had the advantage of disunion among his enemies. For 
some years after this the king's administration was pru­
dent. The great seal, which he took away from arch­
bishop Arundel, he gave to Wykeham bishop of W i n ­
chester, another member of the reforming commission, 
but a man of great moderation and political experience. 
Some time after he restored the seal to Arundel, and 
reinstated the duke of Gloucester in the council. The 
duke of Lancaster, who had been absent during the 
transactions of the tenth and eleventh years of the k ing , 
in prosecution of his Castilian war, formed a l i n k be­
tween the parties, and seems to have maintained some 
share of public favour. 

There was now a more apparent harmony between the 
court and the parliament. It seems to have 
been tacitly agreed that they should not inter­
fere w i t h the king's household expenses; and 
they gratified h im in a point where his honour 
had been most wounded, declaring his prero­
gative to be as high and unimpaired as that of his prede­
cessors, and repealing the pretended statute by virtue of 
which Edward I I . was said to have been deposed.1 They 
were provident enough, however, to grant conditional 

h The Judgment against Simon de I V . ; a fair presumption of its injustice. 
Burtey, one of those who were executed Rot. Parl. vol. i i i . p. 464. 
on this occasion, upon impeachment of i Rot. Parl. 14 R. I I . p- 279; 15 R. II 
the commons, was reversed under Henry p. 286. 
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subsidies, to be levied only in case of a royal expedition 
against the enemy; and several were accordingly re­
mitted by proclamation, this condition not being fulfilled, 
Richard never ventured to recall his favourites, though 
he testified his unabated affection for Vere by a pompous 
funeral. Few complaints, unequivocally affecting the 
ministry, were presented by the commons. In one par­
liament the chancellor, treasurer, and counsel resigned 
their offices, submitting themselves to its judgment in 
case any matter of accusation should be alleged against 
them. The commons, after a day's deliberation, probably 
to make their approbation appear more solemn, declared 
in fu l l parliament that nothing amiss had been found in 
the conduct of these ministers, and that they held them 
to have faithfully discharged their duties. The k ing 
reinstated them accordingly, w i t h a protestation that 
this should not be made a precedent, and that it was his 
r ight to change his servants at pleasured 

But this summer season was not to last for ever. 
Richard had but dissembled w i t h those con­
cerned in the transactions of 1388, none of 
whom he could ever forgive. These lords in 
lapse of time were divided among each other. 

The earls of Derby and Nottingham were brought into 
the king's interest. The earl of Arundel came to an open 
breach wi th the duke of Lancaster, whose pardon he was 
compelled to ask for an unfounded accusation in parlia­
ment.1" Gloucester's ungoverned ambition, elated by 
popularity, could not brook the ascendency of his brother 
Lancaster, who was much less odious to the k ing. He 
had constantly urged and defended the concession of 
Guienne to this prince to be held for life, reserving only 
his liege homage to Richard as k ing of France ;n a grant 
as unpopular among the natives of that country as it was 
derogatory to the crown; but Lancaster was not much 
indebted to his brother for assistance which was only 
given in order to diminish his influence in England. The 
truce w i t h France, and the king's French marriage, which 
Lancaster supported, were passionately opposed by 
Gloucester. And the latter had given keener provoca­
t ion by speaking contemptuously of that misalliance 

k Rot Parl. 13 R. I I . p. 268. m 17 R. ll. p. 313. 
n Rymer, t vil p. 583, 659. 
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w i t h Katherine Swineford which contaminated the blood 
of Plantagenet. To the parliament summoned in the 
20th of Richard, one object of which was to legitimate 
the duke of Lancaster's ante-nuptial children by this lady, 
neither Gloucester nor Arundel would repair. There 
passed in this assembly something remarkable, as it 
exhibits not only the arbitrary temper of the king, a 
point by no means doubtful, but the inefficiency of the 
commons to resist it without support from political con­
federacies of the nobil i ty . The circumstances are thus 
related in the record. 

Dur ing the session the k ing sent for the lords into 
parliament one afternoon, and told them how 
he had heard of certain articles of complaint 
made by the commons in conference w i t h them 
a few days before, some of which appeared to the k ing 
against his royalty, estate, and liberty, and commanded 
the chancellor to inform h im ful ly as to this. The 
chancellor accordingly related the whole matter, which 
consisted of four alleged grievances; namely, that 
sheriffs and escheators, notwithstanding a statute, are con­
tinued in their offices beyond a year;° that the Scottish 
marches were not w e l l kept ; that the statute against 
wearing great men's liveries was disregarded; and, 
lastly, that the excessive charges of the king's house-
hpld ought to be diminished, arising from the multitude 
of bishops and of ladies who are there maintained at 
his cost. 

Upon this information the k ing declared to the lords 
that through God's gift he is by lineal r ight of inherit­
ance k ing of England, and w i l l have the royalty and 
freedom of his crown, from which some of these articles 
derogate. The first petition, that sheriffs should never 
remain in office beyond a year, he rejected; but, passing 
l i gh t ly over the rest, took most offence' that the com-

° Hume has represented this as if the is unfortunate that Hume relied so much, 
commons had petitioned for the continu- The passage from Walsingham in the 
ance of sheriffs beyond a year, and same note is also wholly perverted; as 
grounds upon this mistake part of his the reader wi l l discover without further 
defence of Richard I I . (Note to vol. i l . observation. An historian must be 
p. 270, 4to. edit) For this ho refers to strangely warped who quotes a passage 
Cotton's Abridgment; whether rightly or explicitly complaining of illegal acta in 
not I cannot say, being little acquainted order to infer that those very acts were 
with that inaccurate book, upon which it legal. 
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mons, who are his lieges, should take on themselves to 
make any ordinance rtffipeottng his royal person or 
household, or those whom life might please to have about 
h im. He enjoined therefore the lords to declare plainly 
to the commons his pleasure in this matter; and espe­
cial ly directed the duke of Lancaster to make the 
speaker give up the name of the person who presented 
a b i l l for this last article in the lower house. 

The commons were in no state to resist this unex­
pected promptitude of action in the king. They surren­
dered the obnoxious b i l l , w i t h its proposer, one Thomas 
Haxey, and w i th great humi l i ty made excuse that they 
never designed to give offence to his majesty, nor to 
interfere w i t h his household or attendants, knowing 
wel l that such things do not belong to them, but to the 
k ing alone ; but merely to draw his attention, that he 
might act therein as should please him best. The k ing 
forgave these pi t i ful suppliants; but Haxey was ad­
judged in parliament to suffer death as a traitor. As, 
however, he was a clerk,p the archbishop of Canterbury, 
at the head of the prelates, obtained of the k ing that his 
life might be spared, and that they might have the 
custody of his person; protesting that this was not 
claimed by way of right, but merely of the king's 
grace.q 

This was an open defiance of parliament, and a de­
claration of arbitrary power. For it would be impossible 
to contend that, after the repeated instances of control 
over public expenditure by the commons since the 50th 
of Edward I I I . , this principle was novel and unautho-

P The church would perhaps have in­
terfered in behalf of Haxey if he had 
only received the tonsure. But it seems 
that he was actually in orders; for the 
record calls him Sir Thomas Haxey, a 
title at that time regularly given to the 
parson of a parish. If this be so, it is a 
remarkable authority for the clergy's ca­
pacity of sitting in parliament 

q Rot Parl. 20 R. Il p. 339. In 
Henry lV.'s first parliament the com­
mons petitioned for Haxey's restoration, 
and truly say that his sentence was en 
aneantissement des custumes de Ia com­
mune, p. 434. His judgment was re­
versed by both houses, as having passed 

de volonte du roy Richard en contre droit 
et Ia course quel avoit este devant en 
parlement p. 480. There can be no 
doubt with any man who looks atten­
tively at the passages relative to Haxey 
that he was a member of parliament; 
though this was questioned a few years 
ago by the committee of the house of 
commons, who made a report on the right 
of the clergy to be elected; a right 
which, I am inclined to believe, did exist 
down to the Reformation, as the grounds 
alleged for Nowell's expulsion in the first, 
of Mary, besides this instance of Haxey 
conspire to prove, though it has since 
been lost by disuse. 
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rized by the constitution, or that the r ight of free speech 
demanded by them in every parliament was not a real 
and indisputable privilege. The king, however, was 
completely successful, and, having proved the feebleness 
of the commons, fell next upon those he more 
dreaded. By a skilful piece of treachery he 
seized the duke of Gloucester, and spread con­
sternation among a l l his party. A parliament was 
summoned, in which the only struggle was to outdo the 
king's wishes, and thus to efface their former transgres­
sions/ Gloucester, who had been murdered at Calais, 
was attainted after his death; Arundel was beheaded, 
his brother the archbishop of Canterbury deposed and 
banished, Warwick and Cobham sent beyond sea. The 
commission of the tenth, the proceedings in parliament 
of the eleventh year of the king, were annulled. The 
answers of the judges to the questions put at Nott ing­
ham, which had been punished w i t h death and exile, 
were pronounced by parliament to be just and legal. 
It was declared high treason to procure the repeal of any 
judgment against persons therein impeached. Their 
issue male were disabled from ever si t t ing in parliament 
or holding place in council. These violent ordinances, 
as if the precedent they were then overturning had not 
shielded itself w i t h the same sanction, were sworn to 
by parliament upon the cross of Canterbury, and con­
firmed by a national oath, w i t h the penalty of excom­
munication denounced against its infringers. Of those 
recorded to have bound themselves by this adjuration 
to Richard, far the greater part had touched the same 
relics for Gloucester and Arundel ten years before, 
and two years afterwards swore allegiance to Henry of 
L&ncaster/ 

In the fervour of prosecution this parliament could 
hardly go beyond that whose acts they were annull ing; 
and each is alike unworthy to be remembered in the 
way of precedent. Bu t the leaders of the former, though 
vindictive and turbulent, had a concern for the public 
interest; and, after punishing their enemies, left the 
government upon its r igh t foundation. In this al l re-

r This assembly, if we may trust the 
anonymous author of the Life of Richard 
Il, published by Hearne, was surrounded 

Arbitrary 
measures of 
the king. 

by the king's troops, p. 133. 
Rot. Parl. 21 R. Il p. 347. 
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gard for liberty was extinct; and the commons set the 
dangerous precedent of granting the k ing a subsidy 
upon wool during his life. Their remarkable act of 
severity was accompanied by another, less unexampled, 
but, as it proved, of more ruinous tendency. The peti­
tions of the commons not having been answered during 
the session, which they were always anxious to con­
clude, a commission was granted for twelve peers and six 
commoners to sit after the dissolution, and " examine, 
answer, and ful ly determine, as wel l al l the said peti­
tions, and the matters therein comprised, as a l l other 
matters and things moved in the king's presence, and 
a l l things incident thereto not yet determined, as shall 
seem best to them."' The "other matters" mentioned 
above were, I suppose, private petitions to the king's 
council in parliament, which had been frequently de­
spatched after a dissolution. For in the statute which 
establishes this commission, 21 R. Il c. 16, no powers 
are committed but those of examining petitions: which, 
if it does not confirm the charge afterwards alleged 
against Richard, of falsifying the parliament ro l l , must 
at least be considered as l imi t ing and explaining the 
terms of the latter. Such a trust had been committed 
to some lords of the council eight years before, in very-
peaceful times; and it was even requested that the 
same might be done in future parliaments.11 But it is 
obvious what a latitude this gave to a prevailing faction. 
These eighteen commissioners, or some of them (for 
there were who disliked the turn of affairs), usurped 
the fu l l rights of the legislature, which undoubtedly 
were only delegated in respect of business already com­
menced/ They imposed a perpetual oath on prelates 

t 21 R. I I . p. 369. 
u 13 R. I I . p. 256. 
x This proceeding was made one of the 

articles of charge against Richard in the 
following terms: Item, in parliamento 
ultimo celebrate apud Salopiam, idem 
rex proponens opprimere populum suum 
procuravit subtiliter et fecit concedi, quod 
potestas parliament de consensu omnium 
statuum regni sui remaneret apud quas-
dam certas personam ad terminandum, 
dissolute parliamento, certas petitiones 
in eodem parliamento porrectas protunc 

minime expeditas. Cujus ooncessionif 
colore personae sic deputatae processerunt 
ad alia generaliter parliamontum iilud 
tangentia; et hoc de vol un ta te regis; in 
derogationera status parliament, et in 
magnum incommodiim totius regni et 
perniciosum exempium. Et ut super 
factls eonim hujusmodi aliquem colorem 
et auctoritatem viderentur habere, rex 
fecit rotulos parliament! pro voto suo 
mutari et deleri, contra effectum con-
senslonis praedictae. Rot Parl. 1 H. I V . 
vo l i l l p. 418. Whether the last aocusa-
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and lords for a l l time to come, to be taken before obtain­
ing l ivery of their lands, that they would maintain the 
statutes and ordinances made by this parliament, or 
" afterwards by the lords and knights having power 
committed to them by the same." They declared it 
h igh treason to disobey their ordinances. They an­
nulled the patents of the dukes of Hereford and Norfolk, 
and adjudged Henry Bowet, the former's chaplain, who 
had advised him to petition for his inheritance, to the 
penalties of treason.7 A n d thus, having obtained a 
revenue for life, and the power of parliament being 
notoriously usurped by a knot of his creatures, the k ing 
was l i t t l e l ikely to meet his people again, and became 
as t ru ly absolute as his ambition could require. 

It had been necessary for this purpose to subjugate 
the ancient nobili ty. For the English constitu­
t ion gave them such paramount rights that it 
was impossible either to make them surrender 
their country's freedom, or to destroy it wi th ­
out their consent. But several of the chief men had 
fallen or were involved w i t h the party of Gloucester. 
Two who, having once belonged to i t , had lately 
plunged into the depths of infamy to ruin their former 
friends, were s t i l l perfectly obnoxious to the king, who 
never forgave their original sin. These two, Henry of 
Bolingbroke, earl of Derby,-and Mowbray, earl of Not­
tingham, now dukes of Hereford and Norfolk, the most 
powerful of the remaining nobili ty, were, by a singular 
conjuncture, thrown, as it were, at the king's feet. Of 
the political mysteries which this reign affords, none is 
more inexplicable than the quarrel of these peers. In 
the parliament at Shrewsbury, in 1398, Hereford was 
called upon by the k ing to relate what had passed be­
tween the duke of Norfolk and himself in slander of his 
majesty. He detailed a pretty long and not improbable 
conversation, in which Norfolk had asserted the king's 
intention of destroying them both for their old offence in 
impeaching his ministers. Norfolk had only to deny the 

tion, of altering the parliamentary roll, 
bo true of not, there is enough left in it 
to prove everything I have inserted in 
the text From this it Is sufficiently 
manifest how unfairly Carte and Hume 

have drawn a parallel between this self-
deputed legislative commission and that 
appointed by parliament to reform the 
administration eleven years before. 

y Rot Parl, p. 372,385. 
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charge and throw his gauntlet at the accuser. It was 
referred to the eighteen commissioners who sat after the 
dissolution, and & t r ia l by combat was awarded. But 
when this, after many delays, was about to take place at 
Coventry, Richard interfered and settled the dispute by 
condemning Hereford to banishment for ten years and 
Norfolk for life. This strange determination, which 
treated both as gui l ty where only one could be so, 
seems to admit no other solution than the king's desire 
to r id himself of two peers whom he feared and hated at 
a blow. But it is difficult to understand by what means 
he drew the crafty Bolingbroke into his snare.z How­
ever this might have been, he now threw away a l l ap­
pearance of moderate government. The indignities he 
had suffered in the eleventh year of his reign were s t i l l 
at his heart, a desire to revenge which seems to have 
been the mainspring of his conduct. Though a general 
pardon of those proceedings had been granted, not only 
at the time, but in his own last parliament, he made use 
of them as a pretence to extort money from seventeen 
counties, to whom he imputed a share in the rebellion. 
He compelled men to confess under their seals that 
they had been guil ty of treason, and to give blank obli­
gations, which his officers filled up w i t h large sums.a 

Upon the death of the duke of Lancaster, who had pas­
sively complied throughout a l l these transactions, 
Richard refused l ivery of his inheritance to Hereford, 
whose exile implied no crime, and who had letters 
patent enabling h im to make his attorney for that pur­

pose during its continuance. In short, his 
government for nearly two years was altogether 
tyrannical; and, upon the same principles that 

cost James I I . his throne, it was unquestionably far more 
necessary, unless our fathers would have abandoned a l l 

Necessity 
for deposing 
Richard IL 

z Besides the contemporary historians, 
we may read a full narrative of these 
proceedings in the Rolls of Parliament, 
vol. iii. p. 382. It appears that Mowbray 
was the most offending party, since, inde­
pendently of Hereford's accusation, he is 
charged with openly maintaining the 
appeals made in the false parliament of 
the eleventh of the king. But the ban­
ishment of his accuser was wholly un-
justifiable by any motives that we can 

discover. It is strange that Carte should 
express surprise at the sentence upon the 
duke of Norfolk, while he seems to con­
sider that upon Hereford as very equi­
table. But he viewed the whole of this 
reign, and of those that ensued, with the 
Jaundiced eye of Jacobitism. 

a Rot. Parl. 1 H. IV. p. 420, 426; 
Walsingham, p. 853, 357; Otterburn, p. 
199; Vita Ric. I I . p. 147. 
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thought of liberty, to expel Richard I I . Far be i t from 
us to extenuate the treachery of the Percies towards 
this unhappy prince, or the cruel circumstances of his 
death, or in any way to extol either his successor or the 
chief men of that time, most of whom were ambitious 
and faithless; but after such long experience of the 
king's arbitrary, dissembling, and revengeful temper, I 
see no other safe course, in the actual state of the con­
stitution, than what the nation concurred in pursuing. 

The reign of Richard I I . is, in a constitutional l ight, 
the most interesting part of our earlier history; and it 
has been the most imperfectly writ ten. Some have 
misrepresented the t ruth through prejudice, and others 
through carelessness. It is only to be understood, and, 
indeed, there are great difficulties in the way of under­
standing it at al l , by a perusal of the rolls of parliament, 
w i t h some assistance from the contemporary historians, 
Walsingham, Knyghton, the anonymous biographer 
published by Hearne, and Froissart. These, I must 
remark, except occasionally the last, are extremely hos­
t i le to l i i chard ; and although we are far from being 
bound to acquiesce in their opinions, it is at least un­
warrantable in modern writers to sprinkle their margins 
w i t h references to such authority in support of positions 
decidedly opposite.1* 

The revolution which elevated Henry I V . to the 
throne was certainly so far accomplished by 
force, that the k ing was in captivity, and those 
who might s t i l l adhere to h im in no condition 
to support his authority. But the sincere con­
currence winch most of the prelates and nobil i ty, w i th 
the mass of the people, gave to changes that could not 
have been otherwise effected by one so unprovided wi th 
foreign support as Henry, proves this revolution to have 
been, if not an indispensable, yet a national act, and 
should prevent our considering the Lancastrian kings as 
usurpers of the throne. Nothing indeed looks so much 
like usurpation in the whole transaction as Henry's 

b It is fair to observe that Froissart's 
testimony makes most in favour of the 
king, or rather against his enemies, where 
it is most valuable; that is, in his account 
of what he heard in the English court in 

V O L . I I I . 

1395,1. i v . c. 62, where he gives a very 
indifferent character of the duke of Glou 
cester. I n general this writer is i l l - i n ­
formed of English affairs, and undeserving 
to be quoted as an authority. 

a 
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remarkable challenge of the crown, insinuating, though 
not avowing, as Hume has just ly animadverted upon i t , 
a false and ridiculous t i t le by right line of descent, and 
one equally unwarrantable by conquest. The course of 
proceedings is worthy of notice. As the renunciation 
of Richard might wel l pass for the effect of compulsion, 
there was a strong reason for propping up its instability 
by a solemn deposition from the throne, founded upon 
specific charges of misgovernment. Again, as the r ight 
of dethroning a monarch was nowhere found in the 
law, it was equally requisite to support this assumption 
of power by an actual abdication. But as neither one 
nor the other filled up the duke of Lancaster's wishes, 
who was not contented w i th owing a crown to election, 
nor seemed altogether to account for the exclusion of 
the house of March, he devised this claim, which was 
preferred in the vacancy of the throne, Richard's cession 
having been read and approved in parliament, and the 
sentence of deposition, " out of abundant caution, and 
to remove al l scruple," solemnly passed by seven com-
missioners appointed out of the several estates. " After 
which challenge and claim," says the record, " the 
lords spiritual and temporal, and a l l the estates there 
present, being asked, separately and together, what they 
thought of the said challenge and claim, the said estates, 
w i t h the whole people, without any difficulty or delay, 
consented that the said duke should reign over them."c 

The claim of Henry, as opposed to that of the earl of 
March, was indeed ridiculous; but it is by no means 
evident that, in such cases of extreme urgency as leave 
no security for the common weal but the deposition of a 
reigning prince, there rests any positive obligation upon 
the estates of the realm to fill his place wi th the nearest 
heir. A revolution of this k ind seems rather to defeat 
and confound al l prior t i t les; though in the new settle­
ment it w i l l commonly be prudent, as wel l as equitable, 
to treat them w i t h some regard. Were this otherwise it 
would be hard to say why Wil l iam I I I . reigned to the 
exclusion of Anne, or even of the Pretender, who had 
surely committed no offence at that t ime; or why ( i f 
such indeed be the true construction of the Act of Settle-

c Rot. Parl p. 423. 
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ment) the more distant branches of the royal stock, 
descendants of Henry V I I . and earlier kings, have been 
cut off from their hope of succession by the restriction to 
the heirs of the princess Sophia. 

In this revolution of 1399 there was as remarkable an 
attention shown to the formalities of the constitution, 
allowance made for the men and the times, as in that of 
1688. The parliament was not opened by commission; 
no one took the office of president; the commons did 
not adjourn to their own chamber; they chose no 
speaker; the name of parliament was not taken, but 
that only of estates of the realm. But as it would have 
been a violation of constitutional principles to assume a 
parliamentary character without the king's commission, 
though summoned by his wr i t , so it was s t i l l more 
essential to l imi t their exercise of power to the necessity 
of circumstances. Upon the cession of the king, as 
upon his death, the parliament was no more; its exist­
ence, as the council of the sovereign, being dependent 
upon* his w i l l . The actual convention summoned by 
the write of Richard could not legally become the par­
liament of Henry ; and the validi ty of a statute declaring 
it to be such would probably have been questionable in 
that age, when the power of statutes to alter the original 
principles of the common law was by no means so tho­
roughly recognised as at the Restoration and Revolution. 
Yet Henry was too well pleased wi th his friends to part 
w i t h them so readily; and he had much to effect before 
the fervour of their spirits should abate. Hence an ex­
pedient was devised of issuing writs for a new parlia­
ment, returnable in six days. These neither were nor 
could be complied w i t h ; but the same members as had 
deposed Richard sat in the new parliament, which was 
regularly opened by Henry's commissioner as if they 
had been duly elected.d In this contrivance, more than 
in a l l the rest, we may trace the hand of lawyers. 

If we look back from the accession of Henry I V . to 
that of his predecessor, the constitutional authority of 
the house of commons w i l l be perceived to have made 
surprising progress during the course of twenty-two 

d If proof could be required of any­
thing so self-evident as that these as­
semblies consisted of exactly the same 

persons, it may be found in their write of 
expenses, as published by Prynne, 4th 
Register, p. 450. 

G 2 
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years. Of the three capital points in contest while 
Edward reigned, that money could not be levied, 
or laws enacted, without the commons' consent, 
and that the administration of government was 
subject to their inspection and control, the 
first was absolutely decided in their favour, 

the second was at least perfectly admitted in principle, 
and the last was confirmed by frequent exercise. The 
commons had acquired two additional engines of immense 
efficiency; one, the right of directing the application of 
subsidies, and calling accountants before them; the 
other, that of impeaching the king's ministers for mis­
conduct. A l l these vigorous shoots of l iberty throve 

more and more under the three kings of the 
house of Lancaster, and drew such strength 
and nourishment from the generous heart of 
England, that in after-times, and in a less pros­

perous season, though checked and obstructed in their 
growth, neither the blasts of arbitrary power could 
break them off, nor the mildew of servile opinion cause 
them to wither. I shall trace the progress of parliament 
t i l l the c iv i l wars of York and Lancaster : 1. i n main­
taining the exclusive right of taxation ; 2. in directing 
and checking the public expenditure; 3. in making 
supplies depend on the redress of grievances ; 4. in se­
curing the people against illegal ordinances and inter­
polations of the statutes; 5. in controlling the royal 
administration; 6. in punishing bad ministers; and 
lastly, in establishing their own immunities and pr i ­
vileges, 

1. The pretence of levying money without consent of 
parliament expired wi th Edward I I I . , who had asserted 
i t , as we have seen, in the very last year of his reign. 
A great council of lords and prelates, summoned in the 
second year of his successor, declared that they could 
advise no remedy for the king's necessities without lay­
ing taxes on the people, which could only be granted in 
parliament.e Nor was Richard ever accused of i l legal 
tallages, the frequent theme of remonstrance under 
Edward, unless we may conjecture that this charge is 
implied in an act (11 E. I I . c . 9) which annuls a l l 

c 2 R I L p. 56. 
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impositions on wool and leather, without consent of par-
liament, if any there be f Doubtless his innocence in this 
respect was the effect of weakness; and if the revolu­
tion of 1399 had not put an end to his newly acquired 
despotism, this, l ike every other r ight of his people, 
would have been swept away. A less palpable means of 
evading the consent of the commons was by the extor­
t ion of loans, and harassing those who refused to pay by 
summonses before the council. These loans, the fre­
quent resource of arbitrary sovereigns in later times, are 
f i rs t complained of in an early parliament of Richard I I . ; 
and a petition is granted that no man shall be compelled 
to lend the k ing money.g But how l i t t l e this was re­
garded we may infer from a w r i t directed, in 1386, to 
some persons in Boston, enjoining them to ass'ess every 
person who had goods and chattels to the amount of 
twenty pounds, in his proportion of two hundred pounds, 
which the town had promised to lend the k i n g ; and 
g iv ing an assurance that this shall be deducted from the 
next subsidy to be granted by parliament. Among other 
extraordinary parts of this letter is a menace of forfeiting 
life, limbs, and property, held out against such as should 
not obey these commissioners.11 After his t r iumph over 
the popular party towards the end of his reign, he 
obtained large sums in this way. 

Under the Lancastrian kings there is much less 
appearance of raising money in an unparliamentary 
course. Henry I V . obtained an aid from a great council 
in the year 1400; but they did not pretend to charge 
any besides themselves; though it seems that some 
towns afterwards gave the k ing a contribution.1 A few 
years afterwards he directs the sheriffs to call on the 
richest men in their counties to advance the money voted 
by parliament. This, if any compulsion was threatened, 
is an instance of over-strained prerogative, though con­
sonant to the practice of the late reign.k There is, how-

It is positively laid down by the 
asserters of civil liberty, in the great case 
of impositions (Howell's State Trials, 
vol. ii. p. 443, 507), that no precedents 
for arbitrary taxation of exports or im­
ports occur from the accession of Richard 
I I . to the reign of Mary. 

g 2 R. Il p. 62. This did not find its 

way to the statute-book. 
h Rymer, t. vii. p. 644. 
i Carte, vol. ii. p. 640. Sir M. Hale 

observes that he finds no complainte of 
illegal impositions under the kings of the 
house of Lancaster. Hargrave's Tracts, 
vol. i . p. 184. 

k Rymer, t. viii. p. 412, 488. 



86 CONDITIONS OF SUPPLY. CHAP. VIII. PART III 

ever, an instance of very arbitrary conduct wi th respect 
to a grant of money in the minority of Henry V I . A 
subsidy had been granted by parliament upon goods im­
ported tinder certain restrictions in favour of the mer­
chants, w i t h a provision that, if these conditions be not 
observed on the king's part, then the grant should be 
void and of no effect.m But an entry is made on the rol l 
of the next parliament, that, " whereas some disputes 
have arisen about the grant of the last subsidy, it is 
declared by the duke of Bedford and other lords in par­
liament, wi th advice of the judges and others learned in 
the law, that the said subsidy was at all events to be col­
lected and levied for the king's use ; notwithstanding 
any conditions in the grant of the said subsidy con­
tained." n The commons, however, in making the grant 
of a fresh subsidy in this parliament, renewed their 
former conditions, w i t h the addition of another, that " it 
ne no part thereof be beset ne dispensed to no other use, 
but only in and for the defense of the said roialme. , ,° 

2. The r ight of granting supplies would have been 
very incomplete, had it not been accompanied 
w i t h that of directing their application. The 
principle of appropriating public moneys began, 

as we have seen, in the minori ty of Richard; and was 
among the best fruits of that period. It was steadily 
maintained under the new dynasty. The parliament of 
6 H. I V . granted two fifteenths and two tenths, w i t h a 
tax on skins and wool, on condition that it should be ex­
pended in the defence of the kingdom, and not other­
wise, as Thomas lord Furnival and Sir John Pelham, 
ordained treasurers of war for this parliament, to receive 
the said subsidies, shall account and answer to the com­
mons at the next parliament. These treasurers were 
sworn in parliament to execute their trusts.p A similar 
precaution was adopted in the next session.q 

3. The commons made a bold attempt in the second 
year of Henry I V . to give the strongest security 
to their claims of redress, by inverting the u s a l 
course of parliamentary proceedings. It Has 
usual to answer their petitions on the last day 

of the session, which put an end to al l further discussion 
m Rot Parl, vol. iv. p. 210. n Id. p. 301. ° Id. p. 302. 

P Id. vol. Il l . p. 546. q Id. p. 568. 
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upon them, and prevented their making the redress of 
grievances a necessary condition of supply. They now 
requested that an answer might be given before they 
made their grant of subsidy. This was one of the 
articles which Richard I l / s judges had declare^ it high 
treason to attempt. Henry was not inclined to make 
a concession which would vir tual ly have removed the 
chief impediment to the ascendency of parliament He 
first said that he would consult w i t h the lords, and 
answer according to their advice. On the last day of 
the session the commons were informed that " it had 
never been known in the time of his ancestors that they 
should have their petitions answered before they had 
done a l l their business in parliament, whether of grants 
ing money or any other concern; wherefore the king 
w i l l not alter the good customs and usages of ancient 
times." r 

Notwithstanding the just views these parliaments 
appear generally to have entertained of their power over 
the public purse, that of the th i rd of Henry V. followed 
a precedent from the worst times of Richard I L , by 
granting the k ing a subsidy on wool and leather during 
his life This, an historian tells us, Henry I V . had 
vainly laboured to obtain ; ' but the taking of Harleur 
intoxicated the English w i t h new dreams of conquest in 
France, which their good sense and constitutional jealousy 
were not firm enough to resist. The continued expenses 
of the war, however, prevented this grant from becoming 
so dangerous as it might have been in a season of tran­
quilli ty* Henry V . , l ike his father, convoked parliament 
almost in every year of his reign. 

4. It had long been out of a l l question that the legis­
lature consisted of the king, lords, and com­
mons ; or, in stricter language, that the k ing 
could not make or repeal statutes without the 
consent of parliament. But this fundamental 
mfx im was s t i l l frequently defeated by various acta of 
e , s i o n or violence; which, though protested against as 
illegal, it was a difficult task to prevent. The k ing some­
times exerted a power of suspending the observance of 
statutes, as in the n in th of Richard I L , when a petition 

r Bot. Parl. vol. ill. p. 453. • Id. vol. iv. p. 63. 
t Walsingham, p. 379. 
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that a l l statutes might bo confirmed is granted, wi th an 
exception as to one passed in the last parliament, forbid­
ding the judges to take fees, or give couiael in eases 
where the king was a party; which, "because it was 
too seveffc and needs declaration, the king would have of 
no effect t i l l i t should be declared i n parliament." u The 
apprehension of the dispensing prerogative and sense of 
ite illegality are manifested by the wary terms wherein 
the commons, in one of Richard's parliaments, '' assent 
that the k ing make such sufferance respecting the statute 
of provisors as shall seem reasonable to him, so that the 
said statute be not repealed; and, moreover, that the 
commons may disagree thereto at the next parliament, 
and resort to the statute;" w i th a protestation that this 
assent, which is a novelty and never done before, shall 
not be drawn into precedent; praying the king that this 
protestation may be entered on the ro l l of parliament.* 
A petition, in one of Henry IV. ' s parliaments, to l i m i t 
the number of attorneys, and forbid filazers and protho-
notaries from practising, having been answered favour­
ably as to the first point, we find a marginal entry in the 
ro l l that the prince and council had respited the execu­
tion of this act.y 

The dispensing power, as exercised in favour of indi­
viduals, is quite of a different character from 
this general suspension of statutes, but indi­
rectly weakens the sovereignty of the legisla­

ture. This power was exerted, and even recognised, 
throughout a l l the reigns of the Plantagenets. In the 
first of Henry V. the commons pray that the statute for 
dr iv ing aliens out of the kingdom be executed. The 
k ing assents, saving his prerogative and his right of 
dispensing w i t h it when he pleased. To which the com­
mons replied that their intention was never otherwise, 
nor, by God's help, ever should be. At the same time 
one Bees ap Thomas petitions the king to modifyor dis­
pense w i th the statute prohibiting Welchmen from pur­
chasing lands in England, or the English towns in 

u Walsingham, p. 210. Ruff head ob- x 15 R. I I . p. 285. See, too, 16 R. I I . 
serves the margin upon this statute, p. 301, where the same power is renewed 
8 R. H; c; 3, that it is repealed, but In H. IV.' s parliaments. 
does not take notice what sort of repeal y 13 H. IV. p. 643 
it had. 
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Wales ; which the k i n g grants. In the same parliament 
the commons pray that no grant or protection be made 
to any one in contravention of the statute of provisors, 
saving the king's prerogative. He merely answers, " Let 
the statutes be observed:" evading any allusion to his 
dispensing power.z 

It has been obsetved, under the reign of Edward I I I . , 
that the practice of leaving statutes to be drawn up by 
the judges, from the petition and answer jo in t ly , after a 
dissolution of parliament, presented an opportunity of 
falsifying the intention of the legislature, whereof advan­
tage was often taken. Some very remarkable instances 
of this fraud occurred in the succeeding reigns. 

An ordinance was put upon the ro l l of parliament, in 
the fifth of Richard I I . , empowering sheriffs of counties 
to arrest preachers of heresy and their abettors, and 
detain them in prison t i l l they should justify themselves 
before the church. This was introduced into the statutes 
of the year; but the assent of lords and commons is not 
expressed. In the next parliament the commons, recit­
ing this ordinance, declare that it was never assented to 
or granted by them, but what had been proposed in this 
matter was without their concurrence (that is, as I con­
ceive, had been rejected by them), and pray that this 
statute be annulled; for it was never their intent to bind 
themselves or their descendants to the bishops more than 
their ancestors had been bound in times past. . The king 
returned an answer, agreeing to this petition. Never­
theless the pretended statute was untouched, and remains 
s t i l l among OUT laws ;a unrepealed, except by desuetude, 
and by inference from the acts of much later times. 

This commendable reluctance of the commons to let 
the clergy forge chains for them produced, as there is 
much appearance, a similar violation of their legislative 
rights in the next reign. The statute against heresy in 
the second of Henry I V . is not grounded upon any 

2 Rot Parl. v. 4 H. V. p. 6, 9. 
a 5 R. I I . stat 2, c 5; Rot Parl. 

6 R. I I . p. 141. Some other instances 
of the commons attempting to prevent 
these unfair practices are adduced by 
Ruffhead, in his preface to the Statutes, 
and in Prynne's preface to Cotton's 
Abridgment of the Records. The act 

13 R I I . atat. 1, c. 15, that the king's 
castles and gaols which had been sepa­
rated from the body of the adjoining 
counties should be reunited to them, ia 
not founded upon any petition that ap­
pears on the roll; and probably, by 
making search, other instances equally 
flagrant might be discovered. 
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petition of the commons, but only upon one of the clergy. 
it is said to be enacted by consent of the lords, but no 
notice is taken of the lower house in the parliament ro l l , 
though the statute reciting the petition asserts the com­
mons to have joined in i t . b The petition and the statute 
are botn in Latin, which is unusual in the laws of this 
time. In a subsequent petition of the commons this act 
is styled " the statute made in the second year of your 
majesty's reign at the request of the prelates and clergy 
of your kingdom;" which affords a presumption that it 
had no regular assent of parliament.1 And the spirit of 
the commons during this whole reign being remarkably 
hostile to the church, it would have been hardly possible 
to obtain their consent to so penal a law against heresy. 
Several of their petitions seem designed indirectly to 
weaken its efficacy.d 

These infringements of their most essential right were 
resisted by the commons in various ways, according to 
the measure of their power. In the fifth of Richard IL 
they request the lords to let them see a certain ordinance 
before it is engrossed.8 At another time they procured 
some of their own members, as wel l as peers, to be pre­
sent at engrossing the ro l l . At length they spoke out 
unequivocally in a memorable petition, which, besides 
its intrinsic importance, is deserving of notice as the 
earliest instance in which the house of commons adopted 
the English langpjpge. I shall present its venerable 
orthography withbut change. 

" Oure soverain lord, youre humbly and trewe lieges 
that ben come for the comune of youre lond bysechyn 
onto youre rizt riztwesnesse, That so as hi t hath ever be 
thair libte and fredom, that thar sholde no statut no lawe 
be made offlasse than they yaf therto their assent; con-
sideringe that the comune of youre lond, the whiche that 

b There had been, however, a petition 
of the commons on the same subject, ex­
pressed in very general terms, on which 
this terrible superstructure might art­
fully be raised, p. 474. 

c p. 626. 
d We find a remarkable petition In 

8 H. I V . , professedly aimed against the 
Lollards, but intended, as I strongly sus­
pect, In their fitvdur. It condemns per­
sons preaching against the catholic faith 

or sacraments to imprisonment t i l l the 
next parliament, where they were to abide 
such judgment as should be rendered by 
the king and paers of the realm. This 
seems to supersede the burning statute 
of 2 H. I V . , and the spiritual cognizance 
of heresy. Rot. Parl. p. 583. See, too, 
p. 626. The petition was expressly 
granted; but the clergy, I suppose, pre­
vented its appearing on tile statute roll. 

c Rot l'arl. vol. iii. p. 102. 
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is, and ever hath be, a membre of youre parlemente, ben 
as we l l assenters as peticioners, that fro this tyme fore-
ward, by compleynte of the comune of any myschief 
axknyge remedie by mouthe of their speker for the 
comune, other ellys by petition writen, that ther never 
be no lawe made theruppon, and engrossed as statut and 
lawe, nother by addicions, nother by diminucions, by no 
manner of terme ne termes, the whiche that sholde 
chaunge the sentence, and the entente axked by the 
speker mouthe, or the petitions beforesaid yeven up yn 
wr i tyng by the manere forsaid, withoute assent of the 
forsaid comune. Consideringo, oure soverain lord, that 
it is not in no wyse the entente of youre eonmnes, zif yet 
be so that they axke you by spekyng, or by wri tyng, 
two thynges or three, or as manye as theym lust : But 
that ever it stande in the fredom of youre hie regalie, to 
graunte whiche of thoo that you lust, and to werune the 
remanent. 

" The kyng of his grace especial graunteth that fro 
hensforth nothyng be enacted to the peticions of his 
comune that be contrarie of h i r askyng, wharby they 
shuld be bounde withoute their assent. Savyng alwey 
to our liege lord his real prerogatif, to graunte and denye 
what h im lust of their petitions and askynges afore­
said.' 

Notwithstanding the fulness of this assent to so impor­
tant a petition we find no vestige of either among the 
statutes, and the whole transaction is unnoticed by those 
historians who have not looked into our original records. 
If the compilers of the statute-roll were able to keep out 
of it the very provision that was intended to check their 
fraudulent machinations, it was in vain to hope for 
redress without altering the established practice in this 
respect; and indeed, where there was no design to 
falsify the ro l l it was impossible to draw up statutes 
which should be in t ru th the acts of the whole legisla­
ture, so long as the k ing continued to grant petitions in 
part, and to engraft new matter upon them. Such was 

f Rot Parl. vol. iv. p. 22. It is 
curious that the authors of the Parlia­
mentary History say that the roll of this 
parliament is lost, and consequently sup­
press altogether this important petition. 

Instead of which they give, as their 
fashion is, impertinent speeches out of 
Holingshed, which are certainly not 
genuine, and would be of no value if 
they were so. 
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s t i l l the case t i l l the commons hi t upon an effectual 
expedient for screening themselves against these en­
croachments, which has lasted without alteration to the 
present day. This was the introduction of complete 
statutes under the name of bills, instead of the old 
petitions ; and these containing the royal assent and the 
whole form of a law, it became, though not quite imme­
diately,* a constant principle that the k ing must admit 
or reject them without qualification. This alteration, 
which wrought an extraordinary effect on the character 
of our constitution, was gradually introduced in Henry 
VI. 's reign.h 

From the first years of Henry V. , though not, I think, 
earlier, the commons began to concern themselves w i th 
the petitions of individuals to the lords or council. The 
nature of the jurisdiction exercised by the latter w i l l be 
treated more fully hereafter; it is only necessary to 
mention in this place that many of the requests preferred 
to them were such as could not be granted without trans­
cending the boundaries of law. A just inquietude as to 
the encroachments of the king's council had long been 
manifested by the commons ; and finding remonstrances 
ineffectual, they took measures for preventing such 
usurpations of legislative power by introducing their own 
consent to private petitions. These were now presented 
by the hands of the commons, and in very many instances 

* Henry V I . and Edward I V . in some 
cases passed bil ls w i t h sundry provisions 
annexed by themselves. Thus the act 
for resumption of grants, 4 E. I V . , was 
encumbered w i t h 289 clauses in favour 
of so many persons whom the k ing meant 
to exempt from its operation; and the 
same was done in other acts of the same 
description. R o t Parl. vol . v. p. 617. 

b The variations of each statute, as 
now printed, from the parliamentary 
ro l l , whether in form or substance, are 
noticed in Cotton's Abridgment I t 
may be wor th while to consult the pre­
face to Ruffhead's edition of the Statutes, 
where this subject ia treated at some 
length. 

Perhaps the t r ip le division of our 
legislature may be dated from this in­
novation. For as it is impossible to 
deny that, while the k ing promulgated a 

statute founded upon a mere petition, he 
was himself the real legislator, so 1 think 
it is equally fair to ansert, notwithsland­
ing the formal preamble of our statutes, 
that laws brought into either house of 
parliament in a perfect shape, and re­
ceiving first the assent of lords and com­
mons, and finally that of the king, who 
has no power to modify them, must be 
deemed to proceed, and derive their effi­
cacy, from the jo in t concurrence of a l l 
the three. It fa said, indeed, at a much 
earlier time, that le ley de Ia terre est 
fait en parlemcnt par le roi , et les 
seigneurs espirituels et temporels, et tont 
Ia communaute' du royaume. R o t JParl 
vol. i i i . p. 293. But this, I must allow, 
was in the violent session of 11 Ric. I L , 
the constitutional authori ty of which is 
not to be highly prized. 
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passed in the form of statutes w i t h the express assent of 
a l l parts of the legislature. Such was the origin of pr i ­
vate bills, which occupy the greater part of the rolls in 
Henry V. and VI . ' s parliament. The commons once 
made an ineffectual endeavour to have their consent to 
a l l petitions presented to the council in parliament ren­
dered necessary by l aw; if I r ight ly apprehend the 
meaning of the ro l l in this place, which seems obscure 
or corrupt.' 

5. If the strength of the commons had lain merely in 
the weakness of the crown, it might be inferred 
that such harassing interference w i th the ad­
ministration of affairs as the youthful and 
frivolous Richard was compelled to endure 
would have been sternly repelled by his experienced 
successor. But, on the contrary, the spirit of Richard 
might have rejoiced to see that his mortal enemy suffered 
as hard usage at the hands of parliament as himself. 
After a few years the government of Henry became ex­
tremely unpopular. Perhaps his dissension wi th the 
great family of Percy, which had placed him on the 
throne, and was regarded w i th partiality by the peopled 
chiefly contributed to this alienation of their attachment. 
The commons requested, in the fifth of his reign, that 
certain persons might be removed from the court; the 
lords concurred in displacing four of these, one being 
the king's confessor. Henry came down to parliament 
and excused these four persons, as knowing no special 
cause why they should be removed; yet, wel l under­
standing that what the lords and commons should ordain 
would be for his and his kingdom's interest, and there­
fore anxious to conform himself to their wishes, consented 
to the said ordinance, and charged the persons in ques­
tion to leave his palace ; adding, that he would do as 
much by any other about his person whom he should 
find to have incl ined the i l l affection of his people. It 
was in the same session that the archbishop of Canter­
bury was commanded to declare before the lords the 
king's intention reflect ing his administration; allowing 
that some things had been done amiss in his court and 

i 8 H. V. vol. iv. p. 127. whom, as it proved, he had just cause to 
k The house of commons thanked the suspect. 5 H. IV. p. 525. 

king for pardoning Northumberland, m 5 H. IV. p. 505. 
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household; and therefore, wishing to conform to the w i l l 
of God and laws of the land, protested that he would let 
in future no letters of signet or privy seal go in disturb­
ance of law, beseeched the lords to put his household in 
order, so that every one might be paid, and declared that 
the money granted by the commons for the war should 
be received by treasurers appointed in parliament, and 
disbursed by them for nd other pxirpose, unless in case 
of rebellion. At the request of the commons he named 
the members of his pr ivy council; and did the same, 
w i th some variation of persons, two years afterwards. 
These, though not nominated w i t h the express consent, 
seem to have had the approbation of the commons, for a 
subsidy is granted in 7 H. I V . , among other causes, for 
" the great trust that the commons have in the lords 
lately chosen and ordained to be of the king's continual 
council, that there shall be better management than 
heretofore." z 

In the sixth year of Henry the parliament, which 
Sir E. Coke derides as unlearned because lawyers were 
excluded from i t , proceeded to a resumption of grants 
and a prohibition of alienating the ancient inheritance of 
the crown without consent of parliament, in order to ease 
the commons of taxes, and that the k ing might live on 
his own," This was a favourite though rather chimerical 
project. In a later parliament it was requested that the 
k ing would take his council's advice how to keep wi th in 
his own revenue ; he answered that he would wi l l ing ly 
comply as soon as it should be in his power.p 

But no parliament came near, in the number and bold­
ness of its demands, to that held in the eighth year of 
Henry I V . The commons presented thirty-one articles, 
none of which the king ventured to refuse, though press­
ing very severely upon his prerogative. He was to name 
sixteen counsellors, by whose advice he was solely to be 
guided, none of them.to be dismissed without conviction 
of misdemeanor. The chancellor and pr ivy seal to pass 
no grants or other matter contrary to law. Any persons 
about the court stirring up the king or queen's minds 
against their subjects, and duly convicted thereof, to lose 
their offices and be fined. The king's ordinary revenue 

n Rot. Parl. vol. iii. p. 529, 5(58. 573. op. 547. 
P 13 H iV. p 624. 
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was whol ly appropriated to his household and the pay­
ment of his debts; no grant of wardship or other profit 
to be made thereout, nor any forfeiture to be pardoned. 
The k ing , " considering the wise government of other 
Christian princes, and conforming himself thereto," was 
to assign two days in the week for petitions, u it being 
an honourable and necessary thing that his lieges, who 
desired to petition him, should be heard. , , No judicial 
officer, nor any in the revenue or household, to enjoy his 
place for life or term of years. No petition to be pre­
sented to the king, by my of his household, at times 
when the council were not f i t t ing . The council to de­
termine nothing cognizable at common law, unless for a 
reasonable cause and w i t h consent of the judges. The 
statutes regulating purveyance were affirmed—abuses of 
various kinds in the council and in courts of justice enu­
merated and forbidden—elections of knights for counties 
put under regulation. The council and officers of state 
were sworn to observe the common law and a l l statutes, 
those especially just enacted.q 

It must strike every reader that these provisions were 
of themselves a noble febrio of constitutional liberty, and 
hardly perhaps inferior to the petition of r ight under 
Charles I. We oannot account for the submissiqn of 
Henry to conditions far more derogatory than ever were 
imposed on Richard, because the secret politics of his 
reign are very imperfectly understood. Towards its close 
he manifested more vigour. The speaker, Sir Thomas 
Chaucer, having made the usual petition for liberty of 
speech, the k ing answered that he might speak as others 
had done in the time of his (Henry's) ancestors, and his 
own, but not otherwise; for ne would by no means have 
any innovation, but be as much at his l iberty as any of 
his ancestors had ever been. Some time after he sent a 
message to the commons, complaining of a law passed at 
the last parliament infringing his l iberty and prerogative, 
which he requested their consent to repeal. To this the 
commons agreed, and received the king's thanks, who 
declared at the same time that he would keep as much 
freedom and prerogative as any of his ancestors. It does 
not appear what was the particular subject of complaint; 

q Rot Parl. 8 IL IV. p. 585. 
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but there had been much of the same remonstrating spirit 
in the last parliament that was manifested on preceding 
occasions. The commons, however, for reasons we cannot 
explain, were rather dismayed. Before their dissolution 
they petition the king, that, whereas he was reported to 

4>e offended at some of his subjects in this and in the 
preceding parliament, he would openly declare that he 
field them all for loyal subjects. Henry granted this 
" of his special grace;" and thus concluded his reign 
more triumphantly w i t h respect to his domestic battles 
than he had gone thraugh it.' 

Power deemed to be ill gotten is naturally precarious; 
and the instance of Henry I V . has been wel l 
quoted to prove that public liberty flourishes 
wi th a bad title in the sovereign. None of our 

kings seem to have been less beloved; and indeed lie 
had l i t t le claim to affection. But what men denied to 
the reigning king they poured in full pleasure upon the 
heir of his throne. The virtues of the prince of Wales 
are almost invidiously eulogized by those parliaments 
who treat harshly his father; ' and these records afford 
a strong presumption that some early petulance or riot 
has been much exaggerated by the vulgar minds of our 
chroniclers. One can scarcely understand at least that 
a prince who was three years engaged in quelling the 
dangerous insurrection of Glendower, and who in the 
latter time of his father's reign presided at the council, 
was so lost in a cloud of low debauchery as common fame 
represents.' Loved he certainly was throughout his life, 
as so intrepid, affable, and generous a temper well de­
served ; and this sentiment was heightened to admiration 
by successes s t i l l more rapid and dazzling than those of 
Edward I I I . During his reign there scarcely appears 
any vestige of dissatisfaction in parliament—a circum­
stance very honourable, whether we ascribe it to the 
justice of his administration or to the affection of his 
people. Perhaps two exceptions, though they are rather 
one in spirit, might be made: the first, a petition to the 
duke of Gloucester, then holding parliament as guardian 

Henry V. 
His popu-
larity. 
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of England, that he would move the k ing and queen to 
return, as speedily as might please them, in relief and 
comfort of the commons;u the second, a request that their 
petitions might not be sent to the k ing beyond sea, but 
altogether determined " w i t h i n this kingdom of England, 
during this parliament," and that this ordinance might 
be of force in a l l future parliaments to be held in Eng­
land." This prayer, to which the guardian declined to 
accede, evidently sprang from the apprehensions, excited 
in their minds by the treaty of Troyes, that England 
might become a province of the French crown, which led 
them to obtain a renewal of the statute of Edward I I I . , 
declaring the independence of this k ingdom/ 

It has been seen already that even Edward I I I . con­
sulted his parliament upon the expediency of 
negociations for peace, though at that time the 
commons had Jiot acquired boldness enough to 
tender their advice. In Richard I l ' s reign they 
answered to a similar proposition w i t h a l i t t le more con­
fidence, that the dangers each way were so considerable 
they dared not decide, though an honourable peace would 
be the greatest comfort they could have, and concluded 
by hoping that the k ing would not engage to do homage 
for Calais or the conquered country." The parliament of 
the tenth of his reign was expressly summoned in order 
to advise concerning the king's intended expedition 
beyond sea—a great council, which had previously been 
assembled at Oxford, having declared their incompetence 
to consent to this measure without the advice of parlia­
ment.'1 Yet a few years afterwards, on a similar reference, 
the commons rather declined to give any opinion.b They 
confirmed the league of Henry V. w i t h the emperor 
Sigismund;c and the treaty of Troyes, which was so 
fundamentally to change the situation of Henry and his 
successors, obtained, as it evidently required, the sanction 
of both houses of parliament.41 These precedents con­
spiring w i t h the weakness of the executive government, 
in the minori ty of Henry V I . , to fling an increase of 
influence into the scale of the commons, they made their 

u Rot Parl. 8 H. V. vol. iv. p. 126. 
x p. 128. 
y p. 130. 
z 7 R. I I . vol. iii. p. 170. 

VOL, I I I . 

a p. 215. 
b 17 R, ll. p. 315. 
c 4 H. V. vol. iv. p. 98. 
d p. 136. 
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concurrence necessary to al l important business both of 
a foreign and domestic nature. Thus commissioners were 
appointed to treat of the deliverance of the king of Scots, 
the duchesses of Bedford and Gloucester were made 
denizens, and mediators were appointed to reconcile the 
dukes of Gloucester and Burgundy, by authority of the 
three estates assembled in parliament.e Leave was given 
to the dukes of Bedford and Gloucester, and others in 
the king's behalf, to treat of peace wi th France, by both 
houses of parliament, in pursuance of an article in the 
treaty of Troyes, that no treaty should be set on foot wi th 
the dauphin without consent of the three estates of both 
realms/ This article was afterwards repealed.g 

Some complaints are made by the commons, even 
during the first years of Henry's minority, that the 
king's subjects underwent arbitrary imprisonment, and, 
were vexed by summonses before the council and by the 
newly-invented wr i t of subpoena out of chancery.h But 
these are not so common as formerly; and so far as the 
rolls lead us to any inference, there was less injustice 
committed by the government under Henry V I . and his 
father than at any former period. Wastefulness indeed 
might justly be itoiputed to the regency, who had scanda­
lously lavished the king's revenue.1 This ultimately led 
to an act for resuming all grants since his accession, 
founded upon a public declaration of the great officers of 
the crown that his debts amounted to 372,000/., and the 
annual expense of the household to 24,000/., while the 
ordinary revenue was not more than 5000/.k 

6, But before this time the sky had begun to darken, 
and discontent w i th the actual administration 
pervaded every rank. The causes of this are 
familiar—the unpopularity of the king's mar­

riage w i th Margaret of Anjou, and her impolitic violence 

e Rot Parl. 4.H.V, vol iv. p. 211, 242, 
277. 

t p. 371. 
g 23 H. V I . vol v. p. 102. There is 

rather a curious instance in 3 H. V I . of 
the Jealousy with which the commons 
regarded 'any proceedings in parliament 
where they were Bot concerned. A con­
troversy arose between the earls marshal 
and of Warwick respecting their pre­
cedence; founded upon the royal blood 

of the first, and long possession of the 
second. In this the commons could not 
affect to interfere Judicially; but they 
found a singular way of meddling, by 
petitioning the king to confer the duke­
dom of Norfolk on the earl marshal. 
vol. iv. p. 273. 

h Rot Parl, l H. V I . p. 189; 3 H V I . 
p. 292; 8H. Vl p. 343. 

i vol. v. 18 H. Vl p. 17. 
k 28 H. VI . p. 185. 
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in the conduct of affairs, particularly the imputed murder 
of the people's favourite, the duke of Gloucester. This 
provoked an attack upon her own creature, the duke of 
Suffolk. Impeachment had lain s t i l l , l ike a sword in the 
scabbard, since the accession of Henry I V . , when the 
commons, though not preferring formal articles of accu­
sation, had petitioned the k ing that Justice Rickhi l l , who 
had been employed to take the former duke of Glouces­
ter's confession at Calais, and the lords appellants of 
Richard I I . ' s . last parliament, should be put on their 
defence before the lords.m In Suffolk's case the commons 
seem to have proceeded by b i l l of attainder, or at least 
to have designed the judgment against that minister to 
be the act of the whole legislature ; for they delivered a 
b i l l containing articles against h im to the lords, w i t h a 
request that they would pray the king's majesty to enact 
that b i l l in parliament, and that the said duke might be 
proceeded against upon the said articles in parliament 
according to the law and custom of England. These 
articles contained charges of high treason, chiefly relating 
to his conduct in France, which, whether treasonable or 
not, seems to have been grossly against the honour and 
advantage of the crown. At a later day the commons 
presented many other articles of misdemeanor. To the 
former he made a defence, in presence of the k ing as wel l 
as the lords both spiritual and temporal; and indeed the 
articles of impeachment were directly addressed to the 
king, which gave h im a reasonable pretext to interfere 
in the judgment. But from apprehension, as it is said, 
that Suffolk could not escape conviction upon at least 
some part of these charges, Henry anticipated w i th no 
slight irregularity the course of legal t r ia l , and, sum­
moning the peers into a private chamber, informed the 
duke of Suffolk, by mouth of his chancellor, that, inas­
much as he had not put himself upon his peerage, but 
submitted whol ly to the royal pleasure, the king, ac­
quit t ing him of the first articles containing matter of 
treason, by his own advice and not that of the lords, nor 
by way of judgment, not being in a place where judg­
ment could be delivered, banished h im for five years 
from his dominions. The lords then present besought 

m Rot Parl. vol. iii. p. 430, 449. 
H 2 
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the k ing to let their protest appear on record, that neither 
they nor their posterity might lose their rights of peerage 
by this precedent. It was justly considered as an arbi­
trary stretch of prerogative, in order to defeat the pr iv i ­
leges of parliament and screen a favourite minister from 
punishment. But the course of proceeding by b i l l of 
attainder, instead of regular impeachment, was not jud i -
Gitiusly chosen by the commons.11 

7. Privilege of parliament, an extensive and singular 
branch of our constitutional law, begins to 
attract attention under the Lancastrian princes. 

It is true indeed that we can trace long before by records, 
and may infer w i th probability as to times whose records 
have not survived, one considerable immunity—a freedom 
from arrest for persons transacting the king's business in 
his national council.0 Several authorities may be found 
in Mr. Hatsell's Precedents; of which one, in the 9th of 
Edward I I . , is conclusive.p But in those rude times 
members of parliament were not always respected by the 
officers executing legal process, and s t i l l less by the vio­
lators of law. After several remonstrances, which the 
crown had evaded,q the commons obtained the statute 11 
Henry V I . c. 11, for the punishment of such as assault 
any on their way to the parliament, giving double 
damages to the party/ They had more difficulty in 
establishing, notwithstanding the old precedents in their 
favour, an immunity from al l criminal process except in 
charges of treason, felony, and breach of the peace, which 
is their present measure of privilege. The truth was, 
that, w i th a right pretty clearly recognised, as is admitted 
by the judges in Thorp's case; the house of commons 
had no regular compulsory process at their command. 
In the cases of Lark, servant of a member, in the 8th of 
Henry V L , g and of Clerke, himself a burgess, in the 39th 
of the same king,1 it was thought necessary to effect their 

n Rot Parl 28 H. Vl vol. v. p. 176. 
0 If this were to rest upon antiquity 

of precedent, one might be produced that 
would challenge all competition. In 
the laws of Ethelbert, the first Christian 
king of Kent, at the end of the sixth 
century, we find this provision: " If the 
king call his people to him (i. e. in the 
witenagemot), and any one does an in­
jury to one of them, let him pay a fine.' 

Wilkins, Leges Anglo-Saxon, p. 2. 
P Hatsell, vol. i. p. 12. 
q Rot. Parl. 5 H.IV. p. 641. 
r The clergy had got a little prece­

dence in this. An act passed 8 H. V I . 
c. 1, granting privilege from arrest for 
themselves and servants on their way to 
convocation. 

Rot. Parl. vol.iv.p. 357. 
t vol. v. p. 374 
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release from a c i v i l execution by special acts of parlia­
ment. The commons, in a former instance, endeavoured 
to make the law general that no members nor their 
servants might be taken except for treason, felony, and 
breach of peace; but the k ing put a negative upon this 
part of their petition. 

The most celebrated, however, of these early cases of 
privilege is that of Thomas Thorp, speaker of the com-
mons in 31 Henry V I . This person, who was moreover 
a baron of the exchequer, had been imprisoned on an 
execution at suit of the duke of York. The commons 
sent some of their members to complain of a violation of 
privilege to the k ing and lords in parliament, and to 
demand Thorp's release. It was alleged by the duke of 
York's counsel that the trespass done by Thorp was since 
the beginning of the parliament, and the judgment 
thereon given in time of vacation, and not during the 
sitting. The lords referred the question to the judges, 
who said, after deliberation, that ' ' they ought not to 
answer to that question, for it hath not be used aforetyme 
that the judges should in any wise determine the p r iv i ­
lege of this high court of parliament; for it is so high 
and so mighty in his nature that it may make law, and 
that that is law it may make no law ; and the determina­
tion and knowledge of that privilege belongeth to the 
lords of the parliament, and not to the justices." They 
went on, however, after observing that a general w r i t of 
supersedeas of a l l processes upon ground of privilege had 
not been known, to say that, " i f any person that is a 
member of this high court of parliament be arrested in 
such cases as be not for treason, or felony, or surety of 
the peace, or for a condemnation had before the parlia­
ment, it is used that a l l such persons should be released 
of such arrests and make an attorney, so that they may 
have their freedom and liberty freely to intend upon the 
parliament." 

No twithstanding this answer of the judges, it was con­
cluded by the lords that Thorp should remain in prison, 
without regarding the alleged privilege; and the com­
mons were directed in the king's name to proceed " wi th 
a l l goodly haste and speed " to the election of a new 
speaker. It is curious to observe that the commons, 
forgetting their grievances, or content to drop them, 
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made such haste and speed according to this command, 
that they presented a new speaker for approbation the 
next day.u 

This case, as has been strongly said, was begotten by 
the iniquity of the times. The state was verging fast to­
wards c iv i l war; and Thorp, who afterwards distinguished 
himself for the Lancastrian cause, was an inveterate 
enemy of the duke of York. That prince seems to have 
been swayed a l i t t le from his usual temper in procuring 
so unwarrantable a determination. In the reign of 
Edward I V . the commons claimed privilege against any 
c iv i l suit during the time of their session; but they had 
recourse, as before, to a particular act of parliament to 
obtain a w r i t of supersedeas in favour of one Atwel l , a 
member, who had been sued. The present law of pr iv i ­
lege seems not to have been fully established, or at least 
effectually maintained, before the reign of Henry V I I I . x 

No privilege of the commons can be so fundamental as 
liberty of speech. This is claimed at the opening of 
every parliament by their speaker, and could never be 
infringed without shaking the ramparts of the constitution. 
Richard II . ' s attack upon Haxey has been already men­
tioned as a flagrant evidence of his despotic intentions. 
No other case occurs unt i l the 33rd year of Henry V I . , 
when Thomas Young, member for Bristol, complained to 
the commons, that, " fo r matters by h im showed in the 
house accustomed for the commons in the said parlia­
ments, he was therefore taken, arrested, and rigorously 
in open wise led to the Tower of London, and there 
grievously in great duress long time imprisoned against 
the said freedom and l iber ty ;" w i t h much more to the 
l ike effect. The commons transmitted this petition to 
the lords, and the king " wil led that the lords of his 
council do and provide for the said suppliant as in their 
discretions shall be thought convenient and reasonable." 
This imprisonment of Young, however, had happened six 
years before, in consequence of a motion made by h im 
that,, the king then having no issue, the duke of York 
might be declared heir-apparent to the crown. In the 
present session, when the duke was protector, he thought 
it well-timed to prefer his claim to remuneration.y 

u Rot Parl vol. v. p. 239; Hatsell's 
Precedents, p. 29. 

x Upon this suttfect the reader should 

have recourse to Hatsell's Precedents, 
vol. 1. chap. 1. 

y Rot Parl, vo l v. p. 337; W. Wor-
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There is a remarkable precedent in the 9th of Henry 
I V . , and perhaps the earliest authority for two eminent 
maxims of parliamentary law—that the commons possess 
an exclusive right of originating money bills, and that 
the king ought not to take notice of matters pending in 
parliament. A quarrel broke out between the two houses 
upon this ground; and as we have not before seen the 
commons venture to clash openly w i t h their superiors, 
the circumstance is for this additional reason worthy of 
attention. As it has been l i t t le noticed, I shall translate 
the whole record. 

" Friday the second day of December, which was the 
last day of the parliament, the commons came before the 
k ing and the lords in parliament, and there, by command 
of the king, a schedule of indemnity touching a certain 
altercation moved between the lords and commons was 
read; and on this it was commanded by our said lord 
the k ing that the said schedule should be entered of 
record in the ro l l of parliament; of which schedule the 
tenor is as follows: Be it remembered, that on Monday 
the 21st day of November, the k ing our sovereign lord 
being in the council-chamber in the abbey of Gloucester,1 

the lords spiritual and temporal for this present parlia­
ment assembled being then in his presence, a debate took 
place among them about the state of the kingdom, and 
its defence to resist the malice of the enemies who 
on every side prepare to molest the said kingdom and its 
faithful subjects, and how no man can resist this malice, 
unless, for the safeguard and defence of his said king­
dom, our sovereign lord the k ing has some notable aid 
and subsidy granted to h im in his present parliament. 
A n d therefore it was demanded of the said lords by way 
of question what aid would be sufficient and requisite in 
these circumstances ? To which question it was answered 
by the said lords severally, that, considering the necessity 
of the k ing on one side, and the poverty of his people on 
the other, no less aid could be sufficient than one tenth 
and a half from cities and towns, and one fifteenth and a 
half from al l other lay persons ; and, besides, to grant a 
continuance of the subsidy on wool, woolfells, and 

cester, p. 475. Mr. Hatsell seems to have 
overlooked this case, for he mentions 
that of Strickland, in 1571, as the earliest 
Instance of the crown's interference with 

freedom of speech in parliament vol. i. 
p. 85. 

This parliament sat at Glouces­
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leather, and of three shillings on the tun (of wine), and 
twelve pence on the pound (of other merchandise), from 
Michaelmas next ensuing' for two years thenceforth. 
Whereupon, by command of our said lord the king, a 
message was sent to the commons of this parliament to 
cause a certain number of their body to come before our 
said lord the king and the lords, in order to hear and 
report to their companions what they should be com­
manded by our said lord the king. And upon this the 
said commons sent into the presence of our said Lord the 
k ing and the said lords twelve of their companions ; to 
whom, by command of our said lord the king, the said 
question was declared, w i t h the answer by the said lords 
severally given to i t . Which answer it was the pleasure 
of our said lord the k ing that they should report to the 
rest of their fellows, to the end that they might take the 
shortest course to comply wi th the intention of the said 
lords. Which report being thus made to the said com­
mons, they were greatly disturbed at i t , saying and 
asserting it to be much to the prejudice and derogation 
of their liberties. And after that our said lord the k ing 
had heard this, not wi l l ing that anything should be done 
at present, or in time to come, that might anywise turn 
against the liberty of the estate for which they are come 
to parliament, nor against the liberties of the said lords, 
wil ls and grants and declares, by the advice and consent 
of the said lords, as follows: to wi t , that it shall be law­
ful for the lords to debate together in this present parlia­
ment, and in every other for time to come, in the king's 
absence, concerning the condition of the kingdom, and 
the remedies necessary for i t . And in like manner it 
shall be lawful for the commons, on their part, to debate 
together concerning the said condition and remedies. 
Provided always that neither the lords on their part, nor 
the commons on theirs, do make any report to our said 
lord the k ing of any grant granted by the commons, and 
agreed to by the lords, nor of the communications of the 
said grant, before that the said lords and commons are of 
one accord and agreement in this matter, and then in 
manner and form accustomed—that is to say, by the 
mouth of the speaker of the said commons for the time 
being—to the end that the said lords and commons may 
have what they desire (avoir puissent leur gree) of our 
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said lord the king. Our said lord the k ing wi l l ing more­
over, by the consent of the said lords, that the communi­
cation had in this present parliament as above be not 
drawn into precedent in time to come, nor be turned to 
the prejudice or derogation of the liberty of the estate 
for which the said commons are now come, neither in 
this present parliament nor in any other time to come. 
But wil ls that himself and al l the other estates should be 
as free as they were before. Also, the said last day of 
parliament, the said speaker prayed our said lord the 
king, on the part of the said commons, that he would 
grant the said commons that they should depart in as 
great l iberty as other commons had done before. To 
which the king answered that this pleased him wel l , and 
that at al l times it had been his desire." a 

Every attentive reader w i l l discover this remarkable 
passage to illustrate several points of constitutional law. 
For hence it may be perceived—first, that the k ing was 
used in those times to be present at debates of the lords, 
personally advising w i t h them upon the public business; 
which also appears by many other passages on record ; 
and this practice, I conceive, is not abolished by the 
king's present declaration, save as to grants of money, 
which ought to be of the free w i l l of parliament, and 
without that fear or influence which the presence of so 
high a person might create: secondly, that it was 
already the established law of parliament that the lords 
should consent to the commons' grant, and not the com­
mons to the lords'; since it is the inversion of this order 
whereof the commons complain, and it is said expressly 
that grants are made by the commons, and agreed to by 
the lords: th i rd ly , that the lower house of parliament is 
not, in proper language, an estate of the realm, but 
rather the image and representative of the commons of 
England ; who, being the th i rd estate, w i t h the nobility 
and clergy make up and constitute the people of this 
kingdom and liege subjects of the crown.b 

a Rot Parl. vol. i i i . p. 611. 
b A notion is entertained by many 

people, and not without the authority of 
some very respectable names, that the 
king is one of the three estates of the 
realm, the lords spiritual and temporal 
forming together the second, as the com­

mons in parliament do the third. This 
is contradicted by the general tenor of 
our ancient records and law-books; and 
Indeed the analogy of other governments 
ought to have the greatest weight, even 
if more reason for doubt appeared upon 
the face of our own authorities. But the 
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At the next meeting of parliament, in allusion pro­
bably to this disagreement between the houses, the k ing 
told them that the states of parliament were come 
together for the common profit of the k ing and kingdom, 
and for unanimity's sake and general consent; and 
therefore he was sure the commons would not attempt 
nor say anything but what should be fitting and condu­
cive to unanimity ; commanding them to meet together 
and communicate for the public service.c 

It was not only in money bills that the originating 
power was supposed to reside in the commons. The 
course of proceedings in parliament, as has been seen, 
from the commencement at least of Edward I I I . ' s reign, 

instances where the three estates are de­
clared or implied to be the nobility, clergy, 
and commons, or at least their repre­
sentatives in parliament, are too nume­
rous for insertion. This land standeth, 
says the Chancellor Stillington, in 7 th 
Edward I V . , by three states, and above 
that one principal, that is to wit, lords 
spiritual, lords temporal, and commons, 
and over that, state royal, as our sove­
reign lord the king. Rot. Part. vol. v. 
p. 622. Thus, too, it is declared that the 
treaty of Staples in 1492 was to be con-, 
firmed per tres status regni Anglise rite 
et debite convocatos, videlicet per pre­
lates et clerum, nobiles et communitates 
ejusdem regni. Rymer, t xii. p. 508. 

I will not, however, suppress one 
passage, and the only instance that has 
occurred in my reading, where the king 
does appear to have been reckoned among 
the three estates. The commons say, in 
the 2nd of Henry I V . , that the states of 
the realm may be compared to a trinity, 
that is, the king, the lords spiritual and 
temporal, and the commons. Rot. Parl, 
vol. lit. p. 459. In this expression, how­
ever, the sense shows that by estates of 
the realm they meant members, or neces­
sary parts, of the parliament 

Whitelocke, on the Parliamentary Wri t , 
vol i i . p. 43, argues at length, that the 
three estates are king, lords, and commons, 
which seems to have been a current doc­
trine among the popular lawyers of the 
seventeenth century. His reasoning is 
chiefly grounded on the baronial tenure 
of bishops, the validity of acts passed 

against their consent, and other argu­
ments of the same kind; which might go 
to prove that there are only at present 
two estates, but can never turn the king 
into one. 

The source of this error is an inatten­
tion to the primary sense of the word 
estate (status), which means an order or 
condition into which men are classed by 
the institutions of society. It is only in 
a secondary, or rather an elliptical appli­
cation, that it can be referred to their 
representatives in parliament or national 
councils. The lords temporal, indeed, of 
England are identical with the estate 
of the nobility; but the house of com­
mons is not, strictly speaking, the estate 
of commonalty, to which its members 
belong, and from which they are deputed. 
So the whole body of the clergy are pro­
perly speaking one of the estates, and are 
described as such in the older authori­
ties, 21 Ric. 11. Rot. Parl. vol. iii . p. 348, 
though latterly the lords spiritual in par­
liament acquired, with less correctness, 
that appellation. Hody on Convocations, 
p. 426. The bishops, indeed, may be 
said, constructively, to represent the 
whole of the clergy, with whose griev­
ances they are supposed to be best ac­
quainted, and whose rights it is their 
peculiar duty to defend. And I do not 
find that the inferior clergy had any 
other representation in the cortes of Cas­
tile and Aragon, where the ecclesiastical 
order was always counted among the 
estates of the realm. 

c Rot. Parl vol. i i i . p. 623. 
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was that the commons presented petitions, which the 
lords, by themselves, or w i t h the assistance of the coun­
c i l , having duly considered, the sanction of the king was 
notified or withheld. This was so much according to 
usage, that, on one occasion, when the commons 
requested the advice of the other house on a matter 
before them, it was answered that the ancient custom 
and form of parliament had ever been for the commons 
to report their own opinion to the k ing and lords, and 
not to the contrary; and the k ing would have the 
ancient and laudable usages of parliament maintained.* 
It is singular that in the terror of innovation the lords 
did not discover how materially this usage of parliament 
took off from their own legislative influence. The rule, 
however, was not observed in succeeding times ; bills 
originated indiscriminately in either house ; and indeed 
some acts of Henry V., which do not appear to be 
grounded on any petition, may be suspected, from 
the manner of their insertion in the rolls of parliament, 
to have been proposed on the king's part to the 
commons.e But there is one manifest instance in the 
18th of Henry Vl , where the k ing requested the 
commons to give their authority to such regulationsf as 

d Rot Parl. 5 R. I I . p. 100. 
c Stat 2 H. V. c 6, 7, 8, 9; 4 H. Vl 

c. 7. 
f Rot Pari. vol. v. p. 7. It appears 

by a ease in the Year Book of the 
33rd of Henry V I . , that, where the 
lords made only some minor alterations 
in a bill sent up to them from the com­
mons, even if it related to a grant of 
money, the custom was not to remand 
it for their assent to the amendment 
Brooke's Abridgment: Parliament 4. 
The passage is worth extracting, in order 
to illustrate the course of proceeding in 
parliament at that time. Case fuit que 
Sir J. P. fuit attaint de certeyn trespas 
par acte de parliament dont les commons 
furent assentus, que sil ne vient eins per 
tiel Jour que il forfeytera tiel summe, et 
les seigneurs done plus longe jour, et le 
bil ment rebaile al commons arrere; et 
per Kirby, clerk des roles del parliament, 
Piwe del parliament est, que si bil vient 
primes a les commons, et ils passent ceo, 
il est use d'endorser ceo en tiel forme, 

Soit bayle as seigniors; et si les seig­
niors ne le roy ne alteront le bil, donques 
est use a liverer ceo al clerke del parlia-
mentedestre enrol saunz endorser ceo. . . 
Et si les seigniors voient alter un bil in 
ceo que poetestoyer ore le bil, ils poycnt 
saunz remandre ceo al commons, come si 
les commons graunte poundage, pur qua-
tuor aus, et les grantent nisi par deux 
ans, ceo ne serra rebayle al commons; 
mes si les commons grauntent nisi pur 
deux ans, et les seigneurs pur quatre ans, 
Ia ceo serra reliver al commons, et en 
cest case les seigniors doyent faire un 
sedule de lour intent, ou d'endorser le 
bil en ceste forme, Les seigneurs ceo 
assentent pur durer par quatuor ans; et 
quant les commons ount le bil arrere, et 
ne voient assenter a ceo, ceo ne poet 
estreun actre; mes si les commons voient 
asaenter, donques ils indorse leur respona 
sur le mergent ne basse deins le bil en 
tiel forme, Les commons sont assentans 
al sedul des seigniors, a mesme cesty bil 
annexe, et donques sera bayle ad clerke 
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his council might provide for redressing the abuse of 
purveyance; to which they assented. 

If we are to choose constitutional precedents from 
seasons of tranquilli ty rather than disturbance, which 
surely is the only means of preserving justice or con­
sistency, but l i t t le intrinsic authority can be given to 
the following declaration of parliamentary law in the 
11th of Richard I I . : " I n this parliament (the ro l l says) 
al l the lords as wel l spiritual and temporal there 
present claimed as their l iberty and privilege, that the 
great matters moved in this parliament, and to be 
moved in other parliaments for time to come, touching 
the peers of the land, should be treated, adjudged, and 
debated according to the course of parliament, and not 
by the c iv i l law nor the common law of the land, used 
in the other lower courts of the kingdom ; which claim, 
liberty, and privileges, the k ing graciously allowed and 
granted them in fu l l parliament. , , g It should be remem­
bered that this assertion of paramount privilege was 
made in very irregular times, when the king was at the 
mercy of the duke of Gloucester and his associates, and 
that it had a view to the immediate object of justifying 
their violent proceedings against the opposite party, and 
taking away the restraint of the common law. It stands 
as a dangerous rock to be avoided, not a lighthouse to 
guide us along the channel. The law of parliament, as 
determined by regular custom, is incorporated into our 
constitution ; but not so as to warrant an indefinite, un­
controllable assumption of power in any case, least of 
a l l in judicial procedure, where the form and the essence 
of justice are inseparable from each other. And, in fact, 
this claim of the lords, whatever gloss Sir E. Coke may 
put upon i t , was never intended to bear any relation to 
the privileges of the lower house. I should not, per­
haps, have noticed this passage so strongly if it had not 

del parliament, ut supra. Et si un bil 
soit primes liver al seigniors, et le bil 
passe eux, ils ne usont de fayre ascun en­
dorsement, mess de mitter le bil as com­
mons; et donques,si le bil passe les com­
mons, il est use destre issint endoree, 
Les commons sont assentants; et ceo 
prove que il ad passe les seigniors devant, 
et lour assent est a cast passer del seig­

niors ; et ideo cest acte supra nest bon, 
pur ceo que ne ftill rebaile as commons. 

A singular assertion is made in the 
Year Book 21 E. I V . p. 48 (Maynard's 
edit.), that a subsidy granted by the 
commons without assent of the peers is 
good enough. This cannot surely have 
been law at that time. 

g Rot. Parl. vol. iii. p. 244. 
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been made the basis of extravagant assertions as to the 
privileges of parliament ;h the spirit of which exaggera­
tions might not be i l l adapted to the times wherein Sir 
E. Coke lived, though I th ink they produced at several 
later periods no slight mischief, some consequences of 
which we may s t i l l have to experience. 

The want of a l l judicial authority, either to issue pro­
cess or to examine witnesses, together w i t h the 
usual shortness of sessions, deprived the house 
of commons of what is now considered one of 
its most fundamental privileges, the cognizance 
of disputed elections. I^pon a false return by the 
sheriff, there was no remedy but through the king or his 
council. Six instances only, I believe, occur, during 
the reigns of the Plantagenet family, wherein the mis­
conduct or mistake of the sheriff is recorded to have 
called for a specific animadversion, though it was 
frequently the ground of general complaint, and even of 
some statutes. The first is in the 12th of Edward I I . , 
when a petition was presented to the council against 
a falso return for the county of Devon, the petitioner 
having been duly elected. It was referred to the court 
of exchequer to summon the sheriff before them.1 The 
next occurs in the 36th of Edward I I I . , when a wr i t 
was directed to the sheriff of Lancashire, after the disso­
lut ion of parliament, to inquire at the county-court into 
the validi ty of the election; and upon his neglect a 
second w r i t issued to the justices of the peace to satisfy 
themselves about this in the best manner they could, and 
report the t ru th into chancery. This inquiry after the 
dissolution was on account of the wages for attendance, 
to which the knights unduly returned could have no pre-
tence.k We find a th i rd case in the 7th of Richard I I . , 
when the k ing took notice that Thomas de Camoys, who 
was summoned by w r i t to the house of peers, had been 
elected knight for SuiTey, and directed the sheriff to re­
tu rn another.™ In the same year the town of Shaftes­
bury petitioned the king, lords, and commons against a 
false return of the sheriff of Dorset, and prayed them to 
order remedy. Nothing further appears respecting this 

h Coke's 4th Institute, p. 15. k 4 Prynne, p. 261. 
i Glanvil's Reports of Elections, edit. m Glanvil's Reports, ibid, from 

1774 ; Introduction, p. 12. Prynne. 
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petition." This is the first instance of the commons being 
noticed in matters of election. But the next case is more 
material; in the 5th of Henry I V . the commons prayed 
the k ing and lords in parliament, that, because the w r i t 
of summons to parliament was not sufficiently returned 
.by the sheriff of Rutland, this matter might be examined 
in parliament, and in case of default found therein an 
exemplary punishment might be inflicted ; whereupon 
the lords sent for the sheriff and Oneby, the knight re­
turned, as wel l as for Thorp, who had been duly elected, 
and, having examined into the facts of the case, directed 
the return to be amended, by the insertion of Thorp's 
name, and committed the sheriff to the Fleet t i l l he 
should pay a fine at the king's pleasure.0 The last pas­
sage that I can produce is from the ro l l of 18 H . V I . , 
where " it is considered by the king, wi th the advice 
and assent of the lords spiritual and temporal," that, 
whereas no knights have been returned for Cambridge­
shire, the sheriff shall be directed, by another wr i t , to 
hold a court and to proceed to an election, proclaiming 
that no person shall come armed, nor any tumultuous 
proceeding take place; something of which sort appears 
to have obstructed the execution of the first wr i t . It is 
to be noticed that the commons are not so much as 
named in this entry,p But several provisions were 
made by statute under the Lancastrian kings, when seats 
in parliament became much more an object of competi­
t ion than before, to check the partiality of the sheriffs 
in making undue returns. One act (11 I I . I V . c. 1) 
gives the justices of assise power to inquire into this 
matter, and inflicts a penalty of one hundred pounds on 
the sheriff. Another (6 H. V I . c. 4) mitigates the 
rigour of the former, so far as to permit the sheriff or 
the knights returned by h im to traverse the inquests be­
fore the justices; that is, to be heard in their own 
defence, which, it seems, had not been permitted to 
them. Another (23 H. V I . c. 14) gives an additional 
penalty upon false returns to the party aggrieved. These 
statutes conspire w i th many other testimonies to mani­
fest the rising importance of the house of commons, and 
the eagerness w i t h which gentlemen of landed estates 

n Glanvil's Reports, ibid, from Prynne. ° Id. ibid, and Bot Put vol. ill. p. 530. 
P Rot Parl. vol. v. p. 7. 
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(whatever might be the case in petty boroughs) sought 
for a share in the national representation. 

Whoever may have been the original voters for county 
representatives, the first statute that regulates 
their election, so far from l imi t ing the privilege 
to tenants in capite, appears to place it upon a 
very large and democratical foundation. For 
(as I rather conceive, though not without much hesita­
t ion), not only a l l freeholders, but a l l persons whatever 
present at the county-court, were declared, or rendered, 
capable of voting for the knight of their shire. Such at 
least seems to be the inference from the expressions of 
7 H. I V . c. 15, " al l who are there present, as wel l 
suitors duly summoned for that cause as others." q And 
this acquires some degree of confirmation from the later 
statute, 8 H. V I . c. 7, which, reciting that " elections 
of knights of shires have now of late been made by very 
great, outrageous, and excessive number of people dwell­
ing wi th in the same counties, of the which most part 
was people of small substance and of no value," confines 
the elective franchise to freeholders of lands or tenements 
to the value of forty shillings. 

The representation of towns in parliament was founded 
upon two principles—of consent to public 
burthens, and of advice in public measures, 

q 3 Prynne's Register, p. 187. This 
hypothesis, though embraced by Prynne, 
is, I confess, much opposed to general 
opinion; and a very respectable living 
writer treats such an interpretation of 
the statute 7 H. I V . as chimerical. The 
words cited in the text, "as others," 
mean only, according to him, suitors not 
duly summoned, Heywood on Elections, 
vol. i. p. 20. But, as 1 presume, the 
summons to freeholders was by general 
proclamation; so that it is not easy 
to perceive what difference there could 
be between summoned and urtsnmmoned 
suitors. And if the words are supposed 
to glance at the private summonses to 
a few friends, by means of which the 
sheriffs were accustomed to procure a 
clandestine election, one can hardly ima­
gine that such persons would be styled 
"duly summoned." It is not unlikely, 
however, that these large expressions 
were inadvertently used, and that they 

led to that inundation of voters without 
property which rendered the subsequent 
act of Henry V I . necessary. That of 
Henry I V . had itself been occasioned by 
an opposite evil, the close election of 
knights by a few persons in the name of 
the county. 
• Yet the consequence of the statute of 

Henry I V . was not to let in too many 
voters, or to render elections tumultuous, 
in the largest of English counties, what­
ever it might be in others. Prynne 
has published some singular sheriff's in­
dentures for the county of York, all 
during the interval between the acts of 
Henry I V . and Henry V I . , which are 
sealed by a few persons calling them­
selves the attorneys of some peers and 
ladies, who, as far as appears, had solely 
returned the knights of that shire. 
3 Prynne, p. 162. What degree of weight 
these anomalous returns ought to possees 
] leave to the reader. 
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especially such as related to trade and shipping. Upon 
both these accounts it was natural for the kings who first 
summoned them to parliament, l i t t le foreseeing that 
such half-emancipated burghers would ever clip the 
loftiest plumes of their prerogative, to make these 
assemblies numerous, and summon members from every 
town of consideration in the kingdom. Thus the w r i t 
of 23 E. I. directs the sheriffs to cause deputies to be 
elected to a general council from every city, borough, 
and trading town. And although the last words are 
omitted in subsequent writs, yet their spirit was pre­
served ; many towns having constantly returned mem­
bers to parliament by regular summonses from the 
sheriffs, which were no chartered boroughs, nor had 
apparently any other claim than their populousness 
or commerce. These are now called boroughs by pre­
scription/ 

Besides these respectable towns, there were some of a 
less eminent figure which had writs directed to them 
as ancient demesnes of the crown. During times of 
arbitrary taxation the crown had set tallages alike upon 
its chartered boroughs and upon its tenants in demesne. 
When parliamentary consent became indispensable, the 
free tenants in ancient demesne, or rather such of them 
as inhabited some particular vil ls , were called to par­
liament among the other representatives of the commons. 
They are usually specified distinctly from the other 
classes of representatives in grants of subsidies through­
out the parliaments of the first and second Edwards, 

r The majority of prescriptive boroughs 
have prescriptive corporations, which 
cany the legal, which is not always the 
moral, presumption of an original charter. 
But " many boroughs and towns in Eng­
land have burgesses by prescription, that 
never were incorporated." Ch. J. Hobart 
in Dungannon Case, Hobart's Reports, 
p. 15. And Mr. Luders thinks, I know not 
how justly, that in the age of Edward I . , 
which is most to our immediate purpose, 
"there were not perhaps thirty corpo­
ration* in the kingdom." Reports of 
Elections, vol. i. p. 98. But I must 
allow that, in the opinion of many sound 
lawyers, the representation of unchar­
tered, or at least unincorporated boroughs 

was rather a real privilege, and founded 
upon (enure, than one arising out of their 
share in public contributions. Ch. J. Holt 
in Ashby v. White, 2 Ld. Raymond, 951. 
Hey wood on Borough Elections, p. 11. 
This inquiry is very obscure; and per­
haps the more so, because the learning 
directed towards it has more frequently 
been that of advocates pleading for their 
clients than of unbiassed antiquaries. If 
this be kept in view, the lover of con­
stitutional history wil l find much in­
formation in several of the reported cases 
on controverted elections; particularly 
those of Tewksbury and Liskeard, in 
Peckweil's Reports, voL i 
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t i l l , about the beginning of the third's reign, they were 
confounded w i t h ordinary burgesses.' This is the foun­
dation of that particular species of elective franchise 
incident to what we denominate burgage tenure; which, 
however, is not confined to the ancient demesne of the 
crown.' 

The proper constituents therefore of the citizens and 
burgesses in parliament appear to have been—1. A l l 
chartered boroughs, whether they derived their pr iv i ­
leges from the crown, or from a mesne lord, as several 
in Cornwall d id from Richard k ing of the Romans ;u 

2. A l l towns which were the ancient or the actual 
demesne of the crown; 3. A l l considerable places, 
though unincorporated, which could afford to defray the 
expenses of their representatives, and had a notable 
interest in the public welfare. But no parliament ever 
perfectly corresponded w i t h this theory. The w r i t was 
addressed in general terms to the sheriff, requir­
ing him to cause two knighta to be elected out of 
the body of the county, two citizens from every 
city, and two burgesses from every borough. It 
rested altogether upon h im to determine what towns 
should exercise this franchise; and it is really incre­
dible, w i t h a l l the carelessness and ignorance of those 
times, what frauds the sheriffs ventured to commit in 
executing this trust. Though parliaments met almost 
every year, and there could be no mistake in so noto­
rious a fact, it was the continual practice of sheriffs to 
omit boroughs that had been in recent habit of electing 
members, and to return upon the w r i t that there were 
no more w i t h i n their county. Thus in the 12th of 
Edward I I I . the sheriff of Wiltshire, after returning two 
citizens for Salisbury, and burgesses for two boroughs, 
concludes w i t h these words:—" There are no other 
cities or boroughs w i t h i n my bail iwick." Yet in fact 
eight other towns had sent members to preceding par­
liaments. So in the 6th of Edward I I . the sheriff of 
Bucks declared that he had no borough wi th in his 
county except Wycomb; though Wendover, Agmondes-
ham, and Marlow had twice made returns since that 

Power of 
the sheriff 
to omit 
boroughs. 

s Brady on Boroughs, p. 75, 80, and t Littleton, s.162,163, 
163. Case of Tewksbury, in Peckwell's u Brady, p. 97. 
Reporta, vol. i. p. 178. 

VOL. I U . 
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king's accession,x And from this cause alone it has 
happened that many towns called boroughs, and having 
a charter and constitution as such, have never returned 
members to parliament; some of which are now among 
the most considerable in England, as Leeds, Birming­
ham, and Macclesfield.y 

It has been suggested, indeed, by Brady,1 that these 
returns may not appear so false and collusive if we 
suppose the sheriff to mean only that there were no 
resident burgesses wi th in these boroughs fit to be re­
turned, or that the expense of their wages would be too 
heavy for the place to support. And no doubt the latter 
plea, whether implied or not in the return, was very 
frequently an inducement to the sheriffs to spare the 
smaller boroughs. The wages of knights were four 
shillings a lay, levied on al l freeholders, or at least on 
all holding by knight-service, wi th in the county.* Those 
of burgesses were half that sum ;b but even this pittance 

x Brady on Boroughs, p. 110. 3 Prynne, 
p. 231. The latlef even argues that this 
power of omitting ancient boroughs was 
legally vested in the sheriff before the 
5th of Richard I I . ; and though the lan­
guage of that act implies the contrary 
of this position, yet it is more than 
probable that most of our parliamentary 
boroughs by prescription, especially such 
as were then unincorporated, are in­
debted for their privileges to the exercise 
of the sheriffs discretion; not founded 
on partiality, which would rather have 
led him to omit them, but on the broad 
principle that they were sufficiently opu­
lent and important to send representa­
tives to parliament. 

y Willis, Notitia Parliamentaria, vol. i. 
preface, p. 35. 

* p. 117. 
* it is a perplexing question whether 

freeholders in socage were liable to con-
tribute towards the wages of knights; 
and authorities might be produced on 
both sides. The more probable sup­
position Is, that they were not exempted. 
See the various petitions relating to the 
payment of wages in Prynne's fourth 
Register. This is not unconnected with 
the question as to their right of suffrage. 
See p. 115 of this volume. Freeholders 
within franchises made repeated endea­

vours to exempt themselves from pay­
ment of wages. Thus in 9 H. I V . it 
was settled by parliament that, to put 
an end to the disputes on this subject 
between the people of Cambridgeshire 
and those of the Isle of Ely, the latter 
should pay 2002. and be quit in future 
of all charges on that account Rot 
Parl. vol iv. p. 383. By this means the 
inhabitants of that franchise seem to 
have purchased the right of suffrage, 
which they still enjoy, though not, I 
suppose, suitors to the county-court In 
most other franchises, and iu many cities 
erected into distinct counties, the same 
privilege of voting for knights of the 
shire is practically exerciced; but whe­
ther this has not proceeded as much from 
the tendency of returning officers and of 
parliament to favour the right of election 
in doubtful cases, as from the merit? of 
their pretensions, may be a question. 

b The wages of knights and burgesses 
were first reduced to this certain sum 
by the writs De levandis expensis, 16 
E. I I . Prynne's fourth Register, p. 53. 
These were issued at the request of those 
who had served, after the. dissolution of 
parliament, and included a certain num­
ber of days, according to the distance of 
the county whence they came, for going 
and returning. It appears by these that 
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was raised w i t h reluctance and difficulty from miserable 
burghers, l i t t l e solicitous about political franchises. 
Poverty, indeed, seems to have been accepted as a legal 
excuse. In the 6th of E. I I . the sheriff of Northumber­
land returns to the w r i t of summons that a l l his knights 
are not sufficient to protect the county; and in the 
1st of E. I I I . that they were too much ravaged by their 
enemies to send any members to parliament.c The 
sheriffs of Lancashire, after several returns that they 
had no boroughs w i th in their county, though Wigan, 
Liverpool, and Preston were such, alleged at length 
that none ought to be called upon on account of 
their poverty. This return was constantly made, from 
36 E. I I I . to the reign of Henry V I . 4 

The elective franchise was deemed by the boroughs 
no privilege or blessing, but rather, during the 
chief part of this period, an intolerable grievance. 
Where they could not persuade the sheriff to 
omit sending his w r i t to them, they set it at 
defiance by sending no return. And this seldom failed 
to succeed, so that, after one or two refusals to comply, 
which brought no punishment upon them, they were left 
in quiet enjoyment of their insignificance. The town of 
Torrington, in Devonshire, went further, and obtained 
a charter of exemption from sending burgesses, grounded 
upon what the charter asserts to appear on the rolls of 
chancery, that it had never been represented before the 
21st of E. 111. This is absolutely false, and is a proof 
how l i t t le we can rely upon the voracity of records, 
Torrington having made not less than twenty-two re­
turns before that time. It is curious that in spite of 
this charter the town sent members to the two ensuing 

thir ty-f ive or forty miles were reckoned 
a day's journey; which may correct the 
exaggerated notions of bad roads and 
tardy locomotion that are sometimes 
entertained. See Prynne's fourth Regis­
ter, and Wil l is ' s Not i t i a Parliamentarian 
passim. 

The latest entries of wr i t s for expenses 
in the close rolls are of 2 H. V . ; but they 
may ba proved to have issued much 
longer; and Prynne traces them to the 
end of Henry V l l l . ' a reign, p. 495. W i t h ­
out the formality of this w r i t a very 
few instances of towns remunerating their 

burgesses for attendance in parliament 
are known to have occurred iu later 
times. Andrew Marvel is commonly 
said to have been the last who received 
this honourable salary. A modern book 
asserts that wages were paid in some 
Cornish boroughs as late as the eighteenth 
century. Lysons's Cornwall, preface, 
p . x x x i i . ; but the passage quoted i n 
proof of this is not precise enough to 
support so unl ikely a fact 

c 3 Prynne, p. 165. 
d 4 Prynne, p. 317. 

12 
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parliaments, and then ceased for ever.e Richard I I . 
gave the inhabitants of Colchester a dispensation from 
returning burgesses for five years, in consideration of 
the expenses they had incurred in fortifying the town.f 

But this immunity, from whatever reason, was not re­
garded, Colchester having continued to make returns as 
before. 

The partiality of sheriffs in leaving out boroughs, 
which were accustomed in old time to come to the 
parliament, was repressed, as far as law could repress i t , 
by a statute of Richard I L , which imposed a fine on 
them for such neglect, and upon any member of parlia­
ment who should absent himself from his duty.g But it 
is, I think, highly probable that a great part of those 
who were elected from the boroughs did not trouble 
themselves writh attendance in parliament. The sheriff 
even found it necessary to take sureties for their exe­
cution of so burthensome a duty, whose names it was 
usual, down to the end of the fifteenth century, to en­
dorse upon the w r i t along w i t h those of the elected.11 

This expedient is not l ike ly to have been very success­
ful ; and the small number, comparatively speaking, of 
writs for expenses of members for boroughs, which have 
been published by Prynne, while those for the knights 
of shires are almost complete, leads to a strong pre­
sumption that their attendance was very defective. This 
statute of Richard I I . produced no sensible effect. 

By what persons the election of burgesses was usually 
made is a question of great obscurity, which is 
s t i l l occasionally debated before committees of 
parliament. It appears to have been the common 
practice for a very few of the principal members 

of the corporation to make the election in the county-
court, and their names, as actual electors, are generally 
returned upon the w r i t by the sheriff.* But we cannot 
surely be warranted by this to infer that they acted in 
any other capacity than as deputies of the whole body, 
and indeed it is frequently expressed that they chose 

Who the 
electors in 
boroughs 
were. 

e 4 Prynne, p. 320. 
f 3 Prynne, p. 241. 
g 5 R. I I . stat i i . c. 4. 
h Luders's Reports, vol i. p. 15. Some­

times an elected burgees absolutely re­

fused to go to parliament, and drove his 
constituents to a fresh choice. 3 Prynne. 
p. 271 

i 3 Prynne, p. 252. 
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such and such persons by the assent of the community ;k 

by which word, in an ancient corporate borough, it 
seems natural to understand the freemen participating 
in its general franchises, rather than the ruling body, 
which, in many instances at present, and always perhaps 
in the earliest age of corporations, derived its authority 
by delegation from the rest. The consent, however, of 
the inferior freemen we may easily believe to have been 
merely nominal; and, from being nominal, it would in 
many places come by degrees not to be required at a l l ; 
the corporation, specially so denominated, or municipal 
government, acquiring by length of usage an exclusive 
privilege in election of members of parliament, as they 
did in local administration. This, at least, appears to 
me a more probable hypothesis than that of Dr. Brady, 
who limits the original right of election in a l l corporate 
boroughs to the aldermen or other capital burgesses.m 

The members of the house of commons, from this occa­
sional disuse of ancient boroughs as wel l as 
from the creation of new ones, underwent some 
fluctuation during the period subject to our re­
view. Two hundred citizens and burgesses sat in the 
parliament held by Edward I . in his twenty-third year, 
the earliest epoch of acknowledged representation. But 
in the reigns of Edward I I I . and his three successors 
about ninety places, on an average, returned members, 
so that we may reckon this part of the commons at one 

k 3 Prynne, p. 257, de assensu totius 
communltatis praxiictae elegerunt R. W . ; 
so in several other instances quoted in 
the ensuing pages. 

m Brady on Boroughs, p. 132, &c 
Mr . Al ien , than whom no one of equal 
learning was ever less inclined to de­
preciate popular rights, inclines more 

•than we should expect to the school of 
Brady in this point. "There is reason 
to believe that originally the r ight of 
election in boroughs was vested in the 
governing part of these communities, or 
in a select portion of the burgesses; and 
that, in the progress of the house of 
commons to power and importance, the 
tendency has been in general to render 
the elections more popular. It is certain 
that for many years burgesses were 
fleeted in the county courts, and appa­

rent ly by detegates from the boroughs, 
who were authorised by their fellow-
burgesses to elect representatives for 
them in parliament In the reigns of 
James I . and Charles I , when popular 
principles were in their greatest vigour, 
there was a strong disposition in the 
house of commons to extend the right 
of suffrage in boroughs, and in many 
instances these efforts were crowned with 
success." Edin. Rev. x x v i i i . 145. But an 
election by delegates chosen for that pur­
pose by the burgesses at large is very 
different from one by the governing part 
of the community. Even in the latter 
case, however, this part had generally 
been chosen, at a greater or less interval 
of time, by the entire body. Sometimes, 
indeed, corporations fell into self-election 
and became close. 

Members of 
the house of 
commons. 
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hundred and eighty.11 These, if regular in their duties, 
might appear an over-balance for the seventy-four knights 
who sat w i t h them. But the dignity of ancient lineage, 
terr i torial wealth, and military character, in times when 
the feudal spirit was hardly extinct and that of chivalry 
at its height, made these burghers vail their heads to the 
landed aristocracy. It is pretty manifest that the knights, 
though doubtless w i th some support from the representa­
tives of towns, sustained the chief brunt of battle against 
the crown. The rule and intention of our old constitu­
tion was, that each county, city, or borough, bhould elect 
deputies out of its own body, resident among themselves, 
and consequently acquainted w i t h their necessities and 
grievances.0 It would be very interesting to discover at 
what time, and by what degrees, the practice of election 
swerved from this strictness. But I have not been able 
to trace many steps of the transition. The number of 
practising lawyers who sat in parliament, of which there 
are several complaints, seems to afford an inference that 
it had begun in the reign of Edward I I I . Besides several 
petitions of the commons that none but knights or re­
putable squires should be returned for shires, an ordi­
nance was made in the forty-sixth of his reign that no 
lawyer practising in the king's court, nor sheriff during 
his shrievalty, be returned knight for a county ; because 
these lawyers put forward many petitions in the name of 
the commons which only concerned their clients.1* This 
probably was t ru ly alleged, as we may guess from the 
vast number of proposals for changing the course of legal 
process which fill the rolls during this reign. I t is not 
to be doubted, however, that many practising lawyers 
were men of landed estate in their respective counties. 

An act in the first year of Henry V. directs that none 
be chosen knights, citizens, or burgesses, who are not 
resident wi th in the place for which they are returned on 

n Willis, Notitia Parliamentaria, vol. 
iii. p. 96, &c.; 3 Prynne, p. 224, &c. 

° In 4 Edw. I I . the sheriff of Rutland 
made this return: Eligi feci in pleno 
comitatu, loco duorura mill turn, eo quod 
milites non sont in hoc comitatu commo-
rantes, duos homines de comitatu Rut­
land, de discretloribus et ad laborandnra 
potentioribus, &c. 3 Prynne, p. 170. But 
this deficiency of actual knights soon 

became very common. In 19 E. ll. there 
were twenty-eight members returned 
from shires who were not knights, and 
but twenty-seven who were such. The 
former had at this time only two shillings 
or three shillings a day for their wages, 
while the real knighta had four shillings. 
4 Prynne, p. 53. 74. But In the next 
reignotheir wages were put on a level 

p Rot Parl. vol. il. p. 310. 
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the day of the date of the wri t . q This statute apparently 
indicates a point of time when the deviation from the line 
of law was frequent enough to attract notice, and yet not 
so established as to pass for an unavoidable irregularity. 
It proceeded, however, from great and general causes, 
which new laws, in this instance very fortunately, are 
utterly incompetent to withstand. There cannot be a 
more apposite proof of the inefficacy of human institutions 
to struggle against the steady course of events than this 
unlucky statute of Henry V., which is almost a solitary 
instance in the law of England wherein the principle of 
desuetude has been avowedly set up against an unre­
pealed enactment. I am not aware, at least, of any other, 
which not only the house of commons, but the court of 
king's bench, has deemed itself at liberty to declare 
unfit to be observed/ Even at the time wrhen it was 
enacted, the law had probably, as such, very l i t t le effect. 
But s t i l l the plurali ty of elections were made according 
to ancient usage, as wel l as statute, out of the constituent 
body. The contrary instances were exceptions to the 
rule ; but exceptions increasing continually, t i l l they 
subverted the rule itself. Pryime has remarked that we 
chiefly find Cornish surnames among the representatives 
of Cornwall, and those of northern families among the 
returns from the North. Nor do the members for shires 
and towns seem to have been much interchanged; the 
names of the former belonging to the most ancient 
families, while those of the latter have a more plebeian 
cast/ In the reign of Edward I V . , and not before, a 
very few of the burgesses bear the addition of esquire in 
the returns, which became universal in the middle of the 
succeeding century/ 

q Rot Parl. 1 H. V. c. 1. 
r See the case of Dublin university in 

the first volume of Peckwell's Reports 
of contested elections. Note I), p. 53. 
The statute itself was repealed by 14 G. 
I I I . C. 68. 

z By 23 H. V I . c 15, none but gen­
tlemen born, generosi a nativitate, are 
capable of sitting in parliament as knights 
of counties; an election was set aside 
39 H. V I . because the person returned 
was not of gentle birth. Prynne's third 
Register, p. 161. 

t Willis, Notitia Parliamentary, 
Prynnes fourth Register, p. 1184. A 
letter in that authentic and interesting 
accession to our knowledge of ancient 
times, the Paston collection, shows that 
eager canvass was sometimes made by 
country gentlemen in Edward I Wa 
reign to represent boroughs. This letter 
throws light at the same time ou the 
creation or revival of boroughs. The 
writer tells Sir John Paston, " If ye miss 
to be burgess of Maiden, and my lord 
chamberlain will , ye may be in another 
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Even comity elections seem in general, at least in the 
fourteenth century, to have been ill-attended 
and left to the influence of a few powerful and 

active persons. A petitioner against an undue return in 
the 12th of Edward I I . complains that, whereas he had 
been chosen knight for Devon by Sir Wil l iam Martin, 
bishop of Exeter, w i th the consent of the county, yet the 
sheriff had returned another.u In several indentures of 
a much later date a few persons only seem to have been 
concerned in the election, though the assent of the com­
munity be expressed/ These irregularities, which it 
would be exceedingly erroneous to convert, w i th Hume, 
into lawful customs, resulted from the abuses of the 
sheriff's power, which, when parliament sat only for a 
few weeks wi th its hands ful l of business, were almost 

sure to escape w i t h impunity. They were 
sometimes also countenanced, or rather insti­
gated, by the crown, which, having recovered 

in Edward I I . ' s reign the prerogative of naming the 
sheriffs, surrendered by an act of his father/ filled that 
office w i t h its creatures, and constantly disregarded the 
statute forbidding their continuance beyond a year. 
Without searching for every passage that might illustrate 
the interference of the crown in elections, I w i l l mention 
two or three leading instances. When Richard I I . was 
meditating to overturn the famous commission of reform, 
he sent for some of the sheriffs, and required them to 
permit no knight or burgess to be elected to the next 
parliament without the approbation of the king and his 
council. The sheriffs replied that the commons would 
maintain their ancient privilege of electing their own 
representatives.2 The parliament of 1397, which at­
tainted his enemies and left the constitution at his mercy, 
was chosen, as we are told, by dint of intimidation and 
influence.a Thus also that of Henry V I . , held at Coventry 

place; there be a dozen towns in England 
that choose no burgess, which ought to 
do i t : ye may be set in for one of those 
towns an' ye be friended." This was in 
1472 vol. i i . p. 107. 

u Glanvil's Reports of Elections, ed 
1774, Introduction, p. x i i . 

x Frynae's third Register, p. 171. 
y 28 E. I. c 8; 9 E. H It is said that 

the sheriff was elected by the people of 

his county in the Anglo-Saxon period; 
no instance of this however, according to 
lord Lyttelton, occurs after the Conquest 
Shrievalties weiv commonly sold by the 
Norman kings. Hist, of Henry IL vol i i . 
p. 921. 

z Vita Ricardi I I . p. 85. 
a Otterbourne, p. 191. He says of the 

knights returned on this occasion, that 
they were not elected per communitakw, 

Influence of 
the crown 
upon them. 

Irregularity 
of elections. 
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in 1460, wherein the duke of York and his party were 
attainted, is said to have been unduly returned by the 
l ike means. This is rendered probable by a petition pre­
sented to it by the sheriffs, praying indemnity for all 
which they had done in relation thereto contrary to law.b 

An act passed according to their prayer, Mid in confirma­
t ion of elections. A lew years before, in 1455, a singular 
letter under the king's signet is addressed to the sheriffs, 
reciting that " we be enfourmed there is busy labour made 
in sondry wises by certaine persons for the chesyng of 
the said knights, of which labour we marvaille 
greatly, insomuche as it is nothing to the honour of the 
laborers, but ayenst their worship ; it is also ayenst the 
lawes of the lande," w i t h more to that effect; and en­
jo in ing the sheriff to let elections be free and the peace 
kept.c There was certainly no reason to wonder that a 
parliament, which was to shift the vir tual sovereignty of 
the kingdom into the hands of one whose claims were 
known to extend much further, should be the object of 
tolerably warm contests. Thus in the Pauton letters we 
find several proofs of the importance attached to parlia­
mentary elections by the highest nobility.d 

The house of lords, as we left it in the reign of 
Henry I I I . , wan entirely composed of such 
persons holding lands by barony as were 
summoned by particular w r i t of parliament.e 

Tenure and summons were both essential at this time in 
order to render any one a lord of parliament—the first 
by the ancient constitution of our feudal monarchy from 
the Conquest, the second by some regulation or usage of 
doubtful origin, which was thoroughly established before 
the conclusion of Henry lll's reign. This-produced, of 
course, a very marked difference between the greater and 
the lesser or unparliamentary barons. The tenure of the 
latter, however, s t i l l subsisted, and, though too incon-

at mos exigit, sed per regiam volun-
tatem. 

b Prynne's second Reg. p. 141; R o t 
Parl. vol. v. p. 36t. -

c Prynne's second Reg. p. 450. 
d vol. i . p. 96, 98; vol. i l . p. 99, 105; 

vol i l . p. 243. 
e Upon this dry and obscur© subject 

of Inquiry, the nature and constitution of 
the house of lords during this period, J 

have been much indebted to the first 
part of Prynne's Register, and to West's 
Inquiry into the Manner of creating 
Peers; which, though written with a 
party motive, to serve the ministry of 
1719 in the peerage MB, deserves, for 
the perspicuity of the method and style, 
to be reckoned among the best of our 
constitutional dissertations. 

Constitution 
of the house 
of lords. 
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siderable to be members of the legislature, they paid 
relief as barons, they might be challenged on juries, and, 
as I presume, by parity of reasoning, were entitled to 
t r i a l by their peerage. These lower barons, or more 
commonly tenants by parcels of baronies/ may be dimly 
traced to the latter years of Edward 111.* But many of 
them were successively summoned to parliament, and 
thus recovered the former lustre of their rank, while the 
rest fell gradually into the station of commoners, as 
tenants by simple knight-service. 

As tenure without summons did not entitle any one to 
the privileges of a lord of parliament, so no 
spiritual person at least ought to have been 
summoned without baronial tenure. The prior 
of St. James at Northampton, having been sum­

moned in the twelfth of Edward I L , was discharged 
upon his petition, because he held nothing of the k ing 
by barony, but only in frankalmoign. The prior of Br id ­
lington, after frequent summonses, was finally left out, 
w i t h an entry made in the rol l that he held nothing of 
the king. The abbot of Leicester had been called to fifty 
parliaments; yet, in the 25th of Edward 111., he obtained 
a charter of perpetual exemption, reciting that he held 
no lands or tenements of the crown by barony or any 
such service as bound h im to attend parliaments or 
councils.11 But great irregularities prevailed in the rolls 
of chancery, from which the writs to spiritual and tem­
poral peers were taken—arising in part, perhaps, from 

t Baronies were often divided by de­
scent among females into many parts, 
each retaining its character as a frac­
tional member of a-barony. The tenants 
in such case were said to bold of the 
king by the third, fourth, or twentieth 
part of a barony, and did service or paid 
relief in such proportion. 

g Madox, Baronia Anglica, p. 42 and 
58; West's Inquiry, p. 28, 33. That a 
baron could only be tried by nia fellow 
barons was probably a rjule as old as the 
trial per pais of a commoner. In 4 E I I I . 
Sir Simon Hereford having been accused 
before the lords in parliament of aiding 
and advising Mortimer in his treasons, 
they .declared with one voice that he 
WAS not their peer; wherefore they were 
not bound to judge him as a peer of the 

land; but inasmuch as it was notorious 
that he had been concerned in usurpa­
tion of royal powers and murder of the 
liege lord (as they styled Edward H.), 
the lords, as judges of parliament, by 
assent of the king in parliament, awarded 
and adjudged him to be hanged. A like 
sentence with a like protestation was 
passed on Mautravers and Gournay. 
There is a very remarkable anomaly in 
the case of Lord Berkley, who, though 
undoubtedly a baron, his ancestors hav­
ing been summoned from the earliest 
date of write, put himself on his trial in 
parliament, by twelve knights of the 
county of Gloucester. Bot. Parl vol. Il 
p. 63; Rymer, t. iv. p. 734. 

h Prynne, p. 142, &c; West's I n -
quiry. 

Baronial 
tenure 
required 
for lords 
spiritual. 
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negligence, in part from wi l fu l perversion; so that many 
abbots and priors, who l ike these had no baronial tenure, 
were summoned at times and subsequently omitted, of 
whose actual exemption we have no record. Out of one 
hundred and twenty-two abbots and forty-one priors who 
at some time or other sat in parliament, but twenty-five 
of the former and two of the latter were constantly sum­
moned : the names of forty occur only once, and those of 
thirty-six others not more than five times.1 Their want 
of baronial tenure, in a l l probability, prevented the repe­
t i t ion of writs which accident or occasion had caused to 
issued.k 

The ancient temporal peers are supposed to have been 
intermingled w i t h persons who held nothing of 
the crown by barony, but attended in parliament 
solely by virtue of the king's prerogative exer­
cised in the w r i t of summons."1 These have been called 
barons by w r i t ; and it seems to be denied by no one 
that, at least under the first three. Edwards, there were 
some of this description in parliament. But after all the 
labours of Dugdale and others in tracing the genealogies 
of our ancient aristocracy, it is a problem of much diffi­
culty to distinguish these from the territorial barons. As 
the latter honours descended to female heirs, they passed 
into new families and new names, so that we can hardly 
decide of one summoned for the first time to parliament 
that he did not inherit the possession of a feudal barony. 
Husbands of baronial heiresses were frequently sum­
moned in their wives' right, but by their own names. 

i Prynne, p. 141. 
k It is worthy of observation that the 

spiri tual peers summoned to parliament 
were in general considerably more nu­
merous than the temporal. Prynne, 
p. 114. This appears, among other causes, 
to have saved the church from that 
sweeping reformation of its wealth, and 
perhaps of its doctrines, which the com­
mons were thoroughly inclined to make 
under Richard I I . and Henry I V . Thus 
the reduction of the spir i tual lords by 
the dissolution of monasteries was indis­
pensably required to br ing the eccle­
siastical order into due subjection to the 
state. 

m Perhaps it can hardly be said that 

the king's prerogative compelled the 
party summoned, not being a tenant by 
barony, to take his seat But though 
several spiritual persons appear to have 
been discharged from attendance on ac­
count of their holding nothing by barony, 
as has been Justly observed, yet there is, 
1 believe, no instance of any layman's 
making such an application. The terms 
of the ancient w r i t of summons,however, 
in fide et homagio quibus nobis tenemini, 
afford a presumption that a feudal tenure 
was, in construction of law, the basis of 
every lord's attendance in parliament 
This form was not finally changed to the 
present, i n fide etligeantid, t i l l the 46th of 
Edw. I I I . Prynne's f i rs t Register, p. 206. 

Barons 
called by 
w r i t . 
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They even sat after the death of their wives, as tenants 
by the courtesy.n Again, as lands, though not the subject 
of frequent transfer, were, especially before the statute de 
donis,not inalienable, we cannot positively assume that 
a l l the right heirs of original barons had preserved those 
estates upon which their barony had depended.0 If we 
judge, however, By the lists of those summoned, accord­
ing to the best means in our power, i t w i l l appear, accord­
ing at least to one of our most learned investigators of 
this subject, that the regular barons by tenure were al l 
along very far more numerous than those called by w r i t ; 
and that from the end of Edward I I I . ' s reign no spiritual 
persons, and few if any laymen, except peers created by 
patent, were summoned to parliament who did not hold 
territorial baronies.p 

With respect to those who were indebted for their seats 
among the lords to the king's wr i t , there are two material 
questions: whether they acquired an hereditary nobility 
by virtue of the w r i t ; and, if this be determined against 
them, whether they had a decisive or merely a delibera­
tive voice in the house. Kow, for the first question, it 
seems that, if the wr i t of summons conferred an estate of 
inheritance, it must have done so either by virtue of its 
terms or by established construction and precedent. But 
the wr i t contains no words by which such an estate can 
in law be l imi ted ; it summons the person addressed to 
attend in parliament in order to give his advice on the 
public business, but by no means implies that his advice 
w i l l be required of his heirs, or even of himself on any 
other occasion. The strongest expression is "vobiscum 
et cceteris pnelatis, magnatibus et proceribus," which 
appears to place the party on a sort of level wi th the 
peers. But the words magnates and proceres are used 
very largely in ancient language, and, down to the time 
of Edward I I I . , comprehend the king's ordinary council, 

n Colllra's Proceedings on Claims of 
Baronies, p. 24 and 73. 

° Prynne speaks of "the alienation 
of baronies by sale, gift, or marriage, 
after which the new purchasers were 
summoned instead," as if it frequently 
happened. First Register, p. 239. And 
several instances are mentioned in the 
Bergavenny case (Collins's Proceedings, 
p. 113) where, land-baronies having been 

entailed by the owners on their heirs 
male, the heirs general have been ex-
eluded from inheriting the dignity. 

P Prynnesfirst Register, p. 237. This 
must be understood to mean that no new 
families were summoned; for the de­
scendants of some who are not supposed 
to have held land-baronies may con­
stantly be found in later lists. [NOTE 
IX.] 
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as we l l as his barons. Nor can these, at any rate, be 
construed to pass an inheritance, which in the grant of a 
private person, much more of a king, would require 
express words of l imitat ion. In a single instance, the 
w r i t of summons to Sir Henry de Bromflete(27 H. V I . ) , 
we find these remarkable words: Volumus enim vos et 
haeredes vestros masculos de corpore vestro legitime 
exeuntes barones de Vescy existere. But this Sir Henry 
de Bromflete was the lineal heir of the ancient barony de 
Vesei.q And if it were true that the w r i t of summons 
conveyed a barony of itself, there seems no occasion to 
have introduced these extraordinary words of creation or 
revival. Indeed there is less necessity to urge these 
arguments from the nature of the wr i t , because the 
modern doctrine, which is entirely opposite to what has 
here been suggested, asserts that no one is ennobled by 
the mere summons unless he has rendered it operative by 
taking his seat in parliament; distinguishing it in this 
from a patent of peerage, which requires no act of the 
party for its completion.r But this distinction could be 
supported by nothing except long usage. If , however, 
we recur to the practice of former times, we shall find 
that no less than ninety-eight laymen were summoned 
once only to parliament, none of their names occurring 
afterwards; and fifty others two, three, or four times. 
Some were constantly summoned during their lives, none 
of whose posterity ever attained that honour.* The 
course of proceeding, therefore, previous to the accession 
of Henry V I I . , by no means warrants the doctrine which 
was held in the latter end of Elizabeth's reign,' and has 
since been too ful ly established by repeated precedents 
to be shaken by any reasoning. The foregoing observa-

q West's Inquiry. Prynne, who takes 
rather lower ground than West, and was 
not aware of Sir Henry de Bromflete's 
descent, admits that n writ of summons 
tu uny one, naming him baron, or domi-
nus, an Baroni de Greystoke, domino de 
Furnival, did give an inheritable peer­
age ; not so a writ generally worded, 
naming the party knight or esquire, un­
less lie held by barony. 

r Lord Abergavenny's case, 12 Coke's 
Reports; and Collins's Proceedings on 
Claims of Baronies by Wri t , p. 61. 

Prynne's first Register, p. 232. E l -

synge, who strenuously contends against 
the writ of summons conferring an here­
ditary nobility, is of opinion that the 
party summoned#was never omitted in 
subsequent parliaments, and conse­
quently was a peer for life. p. 43. But 
more regard is due to Prynne's later in­
quiries. 

t Case of Wilioughby, Collins, p. 8; 
of Dacres, p. 4 1 ; of Abergavenny, p. 119. 
But see the case of Grey de Ruthin, 
p. 222 and 230, where the contrary 
position is stated by Selden upon bettor 
grounds. 
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tions relate to the more ancient history of our constitution, 
and to the plain matter of fact as to those times, without 
considering what political cause there might be to pre­
vent the crown from introducing occasional counsellors 
into the house of lords.u 

It is manifest by many passages in these records that 
bannerets were frequently summoned to the 
upper house of parliament, constituting a dis­
tinct class inferior to barons, though generally 
named together, and ultimately confounded, 

w i th them.x Barons are distinguished by the appellation 
of Sire, bannerets have only that of Monsieur, as le Sire 
de Berkeley, le Sire de Fitzwalter, Monsieur Richard 
Scrop, Monsieur Richard Stafford. In the 7th of Richard 
I I . Thomas Camoys having been elected knight of 
the shire for Surrey, the king addresses a wr i t to the 
sheriff, directing him to proceed to a new election, cum 
hnjusmodi banneretti ante heec tempora in milites comi-
tatus ratione alicujus parliamenti eligi minime consue-
verunt. Camoys was summoned by wr i t to the same 
parliament. It has been inferred from hence by Selden 
that he was a baron, and that the word banneret is merely 
synonymous,y But this is contradicted by too many 
passages. Bannerets had so far been considered as com­
moners some years before that they could not be chal­
lenged on juries.z But they seem to have been more 
highly estimated at the date of this writ. 

u It seems to have been admitted by 
Lord Redesdale, in the case of the barony 
of L'lsle, that a writ of summons, with 
sufficient proof of having sat by virtue 
of it in the house of lords, did in fact 
create an hereditary peerage from the 
fifth year of Richard I L , though he re* 
(dated this with respect to claimants who 
could only deduce their pedigree from 
an ancestor summoned by one of the 
three Edwards. Nicolas's Case of Barony 
of L'lsle, p. 200. The theory, therefore, 
of West, which denies peerage by writ 
even to those summoned in several later 
reigns, must be taken with limitation. 
"I am informed," it is said by Mr . Hart, 
arguendo, "that every person whose 
name appears in the writ of summons 
of 5 Ric. Il was again summoned to 
the following parliament, and their pos­

terity have sat in parliament as peers." 
p. 283. 

x Rot Parl. vol. ii . p. 147, 300; vol. Jit 
p. 100, 386, 424; vol. iv. p. 374. Rymer, 
t vii. p. 101. 

y Seidell's Works, vol. iii. p. 764. 
Selden's opinion that bannerets in tbe 
lords' house were the same as barons 
may seem to call on me for some con­
trary authorities, in order to support my 
own assertion, besides the passages above 
quoted from the rolls, of which he would 
naturally be supposed a more competent 
Judge. I refer therefore to Spelman's 
Glossary, p. 74; Whitelocke on Par­
liamentary Writ , vol. i. p. 313; and 
Elsynges Method of holding Parlia­
ments, p. 65. 

z Puis un fut chalenge' puree qu'il tat 
a banniere, et non allocatur; cor s'il soit 

Bannerets 
summoned 
to house of 
lords. 
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The distinction, however, between barons and ban­
nerets died away by degrees. In the 2nd of Henry VI.a 

Serop of Bolton is called le Sire de Scrop; a proof that 
he was then reckoned among the barons. The bannerets 
do not often appear afterwards by that appellation as 
members of the upper house. Bannerets, or, as they are 
called, banrents, are enumerated among the orders of 
Scottish nobili ty in the year 1428, when the statute 
directing the common lairds or tenants in capite to send 
representatives was enacted; and a modern historian 
just ly calls them an intermediate order between the peers 
and lairds.b Perhaps a consideration of these facts, 
which have frequently been overlooked, may tend in 
some measure to explain the occasional discontinuance, 
or sometimes the entire cessation, of writs of summons to 
an individual or his descendants; since we may conceive 
that bannerets, being of a dignity much inferior to that 
of barons, had no such inheritable nobility in their blood 
as rendered their parliamentary privileges a matter of 
right. But whether a l l those who without any baronial 
tenure received their writs of summons to parliament 
belonged to the order of bannerets I cannot pretend to 
affirm; though some passages in the rolls might rather 
lead to such a supposition.0 

The second question relates to the right of suffrage 

possessed by these temporary members of the upper 
house. It might seem plausible certainly to conceive 

that the real and ancient aristocracy would not permit 
their powers to be impaired by numbering the votes of 
such as the k ing might please to send among them, how­
ever they might allow them to assist in their debates. 
But I am much more inclined to suppose that they were 

a banniere, et ne tient pas par baronie, il 
sera en l'assise. Year-book 22 Edw. I I I . 
fol. 18 a. apud West's Inquiry, p. 22. 

a Rot Parl. vol. iv. p. 201. 
b Pinkerton's Hi s t of Scotland, vol. i. 

p. 357 and 365. 
c The lords' committee do not like, 

apparently, to admit that bannerets were 
summoned to the house of lords as a 
distinct class of peers. " I t is observ­
able," they say, " that this statute (5 
Ric. I I . c 4) speaks of bannerets as well 
as of dukes, earls, and barons, as persons 
bound to attend the parliament; but it 

does not follow that banneret was then 
considered as a name of dignity dis­
tinct from that honourable knighthood 
under the king's banner in the field of 
battle, to which precedence of all other 
knights was attributed." p. 342. But 
did the committee really believe that all 
the bannerets of whom we read in the 
reigns of Richard I I . and afterwards 
had been knighted at Crecy and Poic-
tiers? The name is only found in par­
liamentary proceedings during compa­
ratively pacific times. 
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in a l l respects on an equality w i th other peers during 
their actual"attendance in parliament. For,—1. They 
are summoned by the same wr i t as the rest, and their 
names are confused among them in the lists; whereas the 
judges and ordinary counsellors are called by a separate 
wr i t , vobiscum et caeteris de consilio nostro, and their 
names are entered after those of the peers,d 2. Some, 
who do not appear to have held land-baronies, were con­
stantly summoned from father to son, and thus became 
hereditaiy lords of parliament through a sort of prescrip­
tive right, which probably was the foundation of extend­
ing the same privilege afterwards to the descendants of 
a l l who had once been summoned. There is no evidence 
that the family of Scrope, for example, which was emi­
nent under Edward I I I . and subsequent kings, and gave 
rise to two branches, the lords of Bolton ami Masharn, 
inherited any territorial honour.e 3. It is very difficult to 
obtain any direct proof as to the right of voting, because 
the rolls of parliament do not take notice of any debates; 
but there happens to exist one remarkable passage in 
which the suffrages of the lords are individually speci­
fied. In the first parliament of Henry I V . they were 
requested by the earl of Northumberland to declare what 
should be done w i th the late king Richard. The lords 

d West, whose business it was to re­
present the barons by w r i t as mere as­
sistants without suffrage, cites the w r i t 
to them rather disingenuously, as if it 
ran vobiscum et cum prelatis.maguatibus 
ac proceribus, omit t ing the important 
word cfflteris. p. 35. Prynne, however, 
from whom West has borrowed a great 
part of his arguments, does not seem to 
go the length of denying the right of 
suffrage to persons so summoned. First 
Register, p. 237. 

0 These descended from two persons, 
each named Geoffrey le Scrope, chief 
Justices of K B . and C.B. at the begin-
Hing of Edward I I L ' s reign. The name 
of one of them is once found among the 
barons, but I presume this to have been 
an accident, or mistake in the r o l l ; as 
he is frequently mentioned afterwards 
among the Judges. Scrope, chief justice 
of K.B. , was made a bemneret in 14 E. I I I . 
He was the fa t her of Henry Scrope of 
Masham, a considerable person in Ed­

ward I I I . and Richard I l / s government, 
whow grandson, Lord Scrope of Masharn, 
was beheaded for a conspiracy against 
Henry V. There was a family of Scrupe 
as old as the reign of Henry I I . ; but it 
is not clear, notwithstanding Digdale's 
assertion, that the Scrupes descended from 
them, or at least that they held the same 
lands: nor were the Scrupes luirons, as 
appears by iheir paying a relief of only 
sixty marks for three knights' fees. Dug-
dale's Baronage, p. 654. 

The want of consistency in old records 
throws much additional difficulty over 
this Intricate subject Thus Scrope of 
Masharn, though certainly a baron, and 
tried next year by the peers, is called 
chevalier in an instrument of 1 H. V. 
Rymer, t ix . p. 13. So in the indict­
ment against Sir John Oldcastle he is con­
stantly styled knight, though he had been 
summoned several times as lord Cob-
ham, in right of his wife, who inherited 
that barony. R o t Par l , v o l iv . p . l o t . 
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then present agreed that he should be detained in safe 
custody; and on account of the importance of this matter 
it seems to have been thought necessary to enter their 
names upon the r o l l in these words:—The names of the 
lords concurring in their answer to the said question here 
fol low; to wi t , the archbishop of Canterbury and four­
teen other bishops; seven abbots; the prince of Wales, 
the duke of York, and six earls ; nineteen barons, styled 
thus—le Sire de Roos, or, le Sire de Grey de Ruthyn. 
Thus far the entry has nothing singular; but then follow 
these nine names: Monsieur Henry Percy, Monsieur 
Richard Scrop, le Sire Fitz-hugh, le Sire de Bergeveny, 
le Sire de Lomley, le Baron de Greystock, le Baron de 
Hi l ton , Monsieur Thomas Erpyngham, chamberlayn, 
Monsieur Mayhewe Gournay. Of these nine five were 
undoubtedly barons, from whatever cause misplaced in 
order. Scrop was summoned by w r i t ; but his t i t le of 
Monsieur, by which he is invariably denominated, would 
of itself create a strong suspicion that he was no baron, 
and in another place we find h im reckoned among the 
bannerets. The other three do not appear to have been 
summoned, their writs probably being lost. One of them, 
Sir Thomas Erpyngham, a statesman wel l known in the 
history of those times, is said to have been a banneret ;r 

certainly he was not a baron. It is not unlikely that the 
two others, Henry Percy (Rotspur) and Gournay, an 
officer of the household, were also bannerets; they can­
not at least be supposed to be barons, neither were they 
ever summoned to any subsequent parliament. Yet in 
the only record we possess of votes actually given in the 
house of lords they appear to have been reckoned among 
the rest.g 

The next method of conferring an honour of peerage 
was by creation in parliament. This was 
adopted by Edward I I I . in several instances, 
though always, I believe, for the higher titles 
of duke or earl. It is la id down by lawyers that what­
ever the k ing is said in an ancient record to have done 
in fu l l parliament must be taken to have proceeded 
from the whole legislature. As a question of fact, in ­
deed, it might be doubted whether, in many proceedings 

f Blomefleld's Hist of Norfolk, vol l i t p. 645 (folio edit.). 
g Rot. Parl vol. iil. p. 127. 

VOL. I I I . K 
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where this expression is used, and especially in the 
creation of peers, the assent of the commons was specific­
a l ly and deliberately given. It seems hardly consonant 
to the circumstances of their order under Edward I I I . 
to suppose their sanction necessary in what seemed so 
l i t t le to concbrn their interest. Yet there is an instance 
in the fortieth year of that prince where the lords indi­
vidually, and the commons w i t h one voice, are declared 
to have consented, at the king's request, that the lord 
de Coucy, who had married his daughter, and was 
already possessed of estates in England, might be raised 
to the dignity of an earl, whenever the k ing should de­
termine what earldom he would confer upon him.b 

Under Richard I I . the marquisate of Dublin is granted 
to Vere by ful l consent of al l the estates. But this instru­
ment, besides the unusual name of dignity, contained an 
extensive jurisdiction and authority over Ireland.1 In 
the same reign Lancaster was made duke of Guienne, 
and the duke ot York's son created earl of Rutland, to 
hold during his father's life. The consent of the lords 
and commons is expressed in their patents, and they are 
entered upon the ro l l of parliament.k Henry V. created 
his brothers dukes of Bedford and Gloucester by request 
of the lords and commons.m But the patent of Sir John 
Cornwall, in the tenth of Henry V I . , declares h im to be 
made lord Fanhope, " by consent of the lords, in the 
presence of the three estates of parliament;" as if it 
were designed to show that the commons had not a 
legislative voice in the creation of peers.n 

The mention I have made of creating peers by act of 
parliament has partly anticipated the modern 
form of letters patent, w i th which the other 

was nearly allied. The first instance of a barony con­
ferred by patent was in the tenth year of Richard I I . , 
when Sir John Hol t , a judge of the Common Pleas, was 
created lord Beauchamp of Kidderminster. Holt 's 
patent, however, passed while Richard was endeavour­
i n g to act in an arbitrary manner; and in fact he never 
sat in parliament, having been attainted in that of the 
next year by the name of Sir John Hol t . In a number 
of subsequent patents down to the reign of Henry V I I . 

fa Bot Ptol vol, i l . p. 290. i vol i i i . p. 209, k Id. p, 263, 264. 
m vol. lv. p. 17. n Id. p. 401. 

And by 
patent. 
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the assent of parliament is expressed, though it fre­
quently happens that no mention of it occurs in the 
parliamentary ro l l . And in some instances the rol l 
speaks to the consent of parliament where the patent 
itself is silent.0 

It is now perhaps scarcely known by many persons 
not unversed in the constitution of their coun­
t ry , that, besides the bishops and baronial ab­
bots, the inferior clergy were regularly sum­
moned at every parliament. In the w r i t of 
summons to a bishop he is s t i l l directed to cause the 
dean of his cathedral church, the archdeacon of his dio­
cese, w i t h one proctor from the chapter of the former, 
and two from the body of his clergy, to attend w i t h h im 
at the place of meeting. This might, by an inobservant 
reader, be confounded w i t h the summons to the convo­
cation, which is composed of the same constituent parts, 
and, by modem usage, is made to assemble on the same 
day. But it may easily be distinguished by this differ­
ence—that the convocation is provincial, and summoned 
by the metropolitans of Canterbury and Y o r k ; whereas 
the clause commonly denominated pramunientes (from 
its first word) in the w r i t to each bishop proceeds from 
the crown, and enjoins the attendance of the clergy at 
the national council of parliament.p 

The first unequivocal instance of representatives 
appearing for the lower clergy is in the year 1255, 
when they are expressly named by the author of the 
Annals of Burton.q They preceded, therefore, by a 
few years the house of commons; but the introduction 
of each was founded upon the same principle. The 

° West's Inquiry, p. 65. This writer 
does not allow that the king possessed 
the prerogative of creating new peers 
without consent of parliament But 
Prynne (1st Itegister, p. 225), who ge­
nerally adopt* the same theory of peerage 
as West, strongly asserts the contrary; 
and the party views of the latter's trea­
tise, which I mentioned above, should be 
kept in night. It was his object to prove 
that the pending bill to limit the num­
bers of the peerage was conformable to 
the original constitution. 

P Hody's History of Convocations, 

p. 12. Disscrtatio de antiqut et mo-
dernft Syuodi Anglicani Constitutione, 
prefixed to Wilkina's Concilia, t l. 

q 2 Gale, Scriptores Ker. Anglic, t ii. 
p. 355; Hody, p. 345. Atterbury (Rights 
of Convocations, p. 295, 315) endeavours 
to show that the clergy had been repre­
sented in paritaroent from the Conquest 
as well as before it Many of the pas­
sages he quotes are very inconclusive; 
but possibly there may be some weight 
in one from Matthew Paris, ad ann. 1247 
and two or three writs of the reign of 
Henry lll. 

Clergy 
summoned 
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parliament 
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k ing required the clergy's money, but dared not take it 
without their consent/ In the double parliament, if so 
we may call i t , summoned in the eleventh of Edward I. 
to meet at Northampton and York, and divided accord­
ing to the two ecclesiastical provinces, the proctors of 
chapters for each province, but not those of the diocesan 
clergy, were summoned through a royal w r i t addressed 
to the archbishops. Upon account of the absence of any 
deputies from the lower clergy these assemblies refused 
to grant a subsidy. The proctors of both descriptions 
appear to have been summoned by the prsemunientes 
clause in the 22nd, 23rd, 24th, 28th, and 35th years of 
the same k i n g ; but in some other parliaments of his 
reign the pnemunientes clause is omitted. The same 
irregularity continued under his successor; and the 
constant usage of inserting this clause in the bishop's 
w r i t is dated from the twenty-eighth of Edward I I I . ' 

I t is higl i ly probable that Edward I . , whose legisla­
tive mind was engaged in modelling the constitution on 
a comprehensive scheme, designed to render the clergy 
an effective branch of parliament, however their conti­
nual resistance may have defeated the accomplishment 
of this intention." We find an entry upon the ro l l of 
his parliament at Carlisle, containing a list of al l the 
proctors deputed to it by the several dioceses of the 
kingdom. This may be reckoned a clear proof of their 
parliamentary attendance during his reign under the 
praemunientes clause; since the province of Canterbury 
could not have been present in convocation at a city 
beyond its limits.x And indeed, if we were to found our 
judgment merely on the language used in these writs, it 
would be hard to resist a very strange paradox', that the 
clergy were not only one of the three estates of the 
realm, but as essential a member of the legislature by 
their representatives as the commons.y They are sum-

r Hody, p. 381; Atterbmys Rights of 
Convocations, p. 221. 

s Hody, p. 386; Atterbury, p. 222. 
t Hody, p. 391 
u Gilbert's Hist of Exchequer, p. 47. 
x Rot Parl vol. i. p. 189; Atterbuiy, 

p. 229. 
y The lower house of convocation, in 

1547, terrified at the progress of reform­

ation, petitioned that, " according to the 
tenor of the king's writ and the ancient 
customs of the realm, they might have 
room and place and be associated with 
the commons in the nether bouse of this 
present parliament as members of the 
commonwealth and the king's most bum­
ble subjects." Burnet's Hist of Re­
formation, vol i t ; Appendix. No. 17. 
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moned in the earliest year extant (23 E. I . ) ad tractan-
dum, ordinandum et faciendum nobiscum, et cum ce­
teris pralatis, proceribus, ac aliis incolis regni nostri; 
in that of the next year, ad ordinandum de quantitate et 
modo subsidii; in that of the twenty-eighth, ad facien­
dum et consentiendum Ins, quae tunc de communi con-
silio ordinari contigeiit. In later times it ran sometimes 
ad faciendum et consentiendum, sometimes only ad con­
sentiendum ; which, from the fifth of Hichard I I . , has 
been the term invariably adopted.z Kow, as it is usual 
to infer from the same words, when introduced into the 
writs for election of the commons, that they possessed 
an enacting power, implied in the words ad faciendum, 
or at least to deduce the necessity of their assent from 
the words ad consentiendum, it should seem to follow 
that the clergy were invested, as a branch of the parlia­
ment, w i t h rights no less extensive. It is to be consi­
dered how we can reconcile these apparent attributes of 
political power w i t h the unquestionable facts that 
almost all laws, even while they continued to attend, 
were passed without their concurrence, and that, after 
some time, they ceased altogether to comply w i t h the 
wri t . a 

The solution of this difficulty can only be found in 
that estrangement from the common law and the tem­
poral courts which the clergy throughout Europe were 
disposed to effect. In this country their ambition de­
feated its own ends: and while they endeavoured by 
privileges and immunities to separate themselves from 
the people, they did not perceive that the line of de­
marcation thus strongly traced would cut them off from 
the sympathy of common interests. Everything which 
they could call of ecclesiastical cognizance was drawn 
into their own courts; while the administration of what 

Tiris assertion that the clergy bad ever 
been associated as one body with the 
commons is not borne out by anything 
that appears on our records, and te con­
tradicted by many passages. I But it is 
said that the clergy were actually so 
united with the commons in the Irish 
parliament till the Reformation. Gil­
bert's His t of the Exchequer, p. 5t. 

z Hody, p. 392. 
z The praemunientes clause in a bi-

shop's writ of summons was so far re­
garded down to the Reformation, that 
proctors were elected, and their names 
returned upon the w r i t ; though the 
clergy never attended from the beginning 
of the fifteenth century, and gave their 
money only in convocation. Since the 
Reformation the clause has been pre-, 
served for form merely in the w r i t 
Wilkins, Disscrtatio, ubi supra. 
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they contemned as a barbarous system, the temporal law 
of the land, fell into the hands of lay judges. But 
these were men not less subtle, not less ambitious, not 
less attached to their profession than themselves ; and 
wielding, as they did in the courts of Westminster, the 
delegated sceptre of judicial sovereignty, they soon 
began to control the spiritual jurisdiction, and to esta­
blish the inherent supremacy of the common law. From 
this time an inveterate animosity subsisted between the 
two courts, the vestiges of which have only been effaced 
by the liberal wisdom of modern ages. The general 
love of the common law, however, w i t h the great weight 
of its professors in the king's council and in parliament, 
kept the clergy in surprising subjection. None of our 
kings after Henry I I I . were bigots; and the constant 
tone of the commons serves to show that the English 
nation was thoroughly averse to ecclesiastical influence, 
whether of their own church or the see of Rome. 

It was natural, therefore, to withstand the interference 
of the clergy summoned to parliament in legislation, as 
much as that of the spiritual court in temporal jurisdic­
tion. W i t h the ordinary subjects, indeed, of legislation 
they had l i t t le concern. The oppressions of the king's 
purveyors, or escheators, or officers of the forests, the 
abuses or defects of the common law, the regulations 
necessary for trading towns and seaports, were matters 
that touched them not, and to which their consent was 
never required. And, as they wel l knew there was no 
design in summoning their attendance but to obtain 
money, it was wi th great reluctance that they obeyed 
the royal wr i t , which was generally obliged to be en­
forced by an archiepiscopal mandate.b Thus, instead of 
an assembly of deputies from an estate of the realm, 
they became a synod or convocation. And it seems 
probable that in most, if not a l l , instances where the 
clergy are said in the ro l l of parliament to have pre­
sented their petitions, or are otherwise mentioned as a 
deliberative body, we should suppose the convocation 

b Hody, p. 396, 403, &c In 1314 the 
clergy protest even against the recital of 
the king's writ to the archbishop direct­
ing him to summon the clergy of bis pro­
vince in his letters mandatory, declaring 

that the English clergy had not been 
accustomed, nor ought by right, to be 
convoked by the king's authority. Atter-
bury, p. 230. 
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alone of the province of Canterbury to be intended.c 

For that of York seems to have been always considered 
as inferior, and even ancillary, to the greater province, 
voting subsidies, and even assenting to canons, without 
deliberation, in compliance w i th the example of Canter­
bury ;d the convocation of which province consequently 
assumed the importance of a national council. But in 
either point of view the proceedings of this ecclesiastical 
assembly, collateral in a certain sense to parliament, 
yet very intimately connected w i t h i t , whether sitting 
by virtue of the praemunientes clause or otherwise, de­
serve some notice in a constitutional history. 

In the sixth year of Edward I I I . the proctors of the 
clergy are specially mentioned as present at the speech 
pronounced by the king's commissioner, and retired, 
along wi th the prelates, to consult together upon the 
business submitted to their deliberation. They proposed 
accordingly a sentence of excommunication against dis­
turbers of the peace, which was assented to by the lords 
and commons. The clergy are said afterwards to have 
had leave, as wel l as the knights, citizens, and burgesses, 
to return to their homes; the prelates and peers con­
t inuing w i th the king." This appearance of the clergy 
in fu l l parliament is not, perhaps, so decisively proved 
by any later record. But in the eighteenth of the same 
reign several petitions of the clergy are granted by the 
k ing and his council, entered on the ro l l of parliament, 
and even the statute ro l l , and in some respects are s t i l l 
p a i l of our l a w / To these it seems highly probable that 
the commons gave no assent; and they may be reckoned 
among the other infringements of their legislative rights. 
It is remarkable that in the same parliament the com­
mons, as if apprehensive of what was in preparation, 
besought the King that no petition of the clergy might 

c Hody, p. 425. Atterbary, p. 42, 233. 
The latter seems to think that the clergy 
of both provinces never actually met In a 
national council or house of parliament, 
under the pramuuientes writ, after the 
reign of Edward Il, though the proctors 
were duly returned. But Hody does not 
go quite so far, and Atterbury had a par­
ticular motive to enhance the influence 
of the convocation of Canterbury. 

d Atterbury, p. 46. 
e Rot Parl, vol il p. 64, 65. 
f 18 E. I I I . stat. 3. Rot Parl, vol. ii. 

p. 151. This is the parliament in which 
it is very doubtful whether any deputies 
from cities and boroughs had a place. 
The pretended statutes were therefore 
every way null; being falsely imputed 
to an incomplete parliament 
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be granted t i l l he and his council should have consi­
dered whether it would turn to the prejudice of the 
lords or commons.g 

A series of petitions from the clergy, in the twenty-
fifth of Edward I I I . , had not probably any real assent 
of the commons, though it is once mentioned in the 
enacting words, when they were drawn into a statute.1* 
Indeed the petitions correspond so li t t le wi th the general 
sentiment of hostility towards ecclesiastical privileges 
manifested by the lower house of parliament, that they 
would not easily have obtained its acquiescence. The 
convocation of the province of Canterbury presented 
several petitions in the fiftieth year of the same king, 
to which they received an assenting answer; but they 
are not found in the statute-book. This, however, 
produced the following remonstrance from the commons 
at the next parliament: " Also the commons beseech 
their lord the king, that no statute nor ordinance be 
made at the petition of the clergy, unless by assent of 
your commons; and that your commons be not bound 
by any constitutions which they make for their own 
profit without the commons' assent. For they w i l l 
not be bound by any of your statutes or ordinances 
made without their assent." l The king evaded a direct 
answjp: to this petition. But the province of Canter­
bury did not the less present their own grievances to 
the king in that parliament, and two among the 
statutes of the year seem to be founded upon no other 
authority.k 

In the first session of Richard I I . the prelates and 
clergy of both provinces arc said to have presented their 
schedule of petitions which appear upon the rol l , andRichard 
three of which are the foundation of statutes unassented 
to in all probability by the commons.m If the clergy of 
both provinces were actually present, as is here asserted, 
it must of course have been as a house of parliament, 
and not of convocation. It rather seems, so far as we 

g Rot Parl. vol. I I . p. 151. 
b 25 E. I I I . stat 3. 

p. 368. The word they is ambiguous; 
Whitelocke (on Parliamentary Writ , vol 
ii . p. 346) interprets it of the commons: 
I should rather suppose it to mean the 
clergy. k 50 E I I I . c. 4 & 5. 

m Rot Parl. vol. iii. p. 25. A nostre 
tres excellent seigneur le roy suppllent 
humblement ses devotea oratoum, les 
prelate et Ia clergic de Ia province de 
(knterbirsetd'Everwyk. Stat. 1 Richard 
IL c 13,14,15. But see Hody, p. 425; 
Atterbury, p. 329. 
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can trust to the phraseology of records, that the clergy 
sat also in a national assembly under the king's wri t in 
the second ^ear of the same king.0 Upon other occasions 
during the same reign, where the representatives of the 
clergy are alluded to as a deliberative body, sitting at 
the same time w i t h the parliament, it is impossible to 
ascertain its constitution; and, indeed, even from those 
already cited we cannot draw any positive inference.0 

But whether in convocation or in parliament, they 
certainly formed a legislative council in ecclesiastical 
matters by the advice and consent of which alone, without 
that of the commons (I can say nothing as to the lords), 
Edward I I I . and even Richard I I . enacted laws to bind 
the laity. I have mentioned in a different place a s t i l l 
more conspicuous instance of this assumed prerogative ; 
namely, the memorable statute against heresy in the 
second of Henry I V . ; which can hardly be deemed any­
thing else than an infringement of the rights of parlia­
ment, more clearly established at that time than at the 
accession of Bi l l i a rd H Petitions of the commons 
relative to spiritual matters, however frequently pro­
posed, in few or no instances obtained the king's assent 

n Rot. Parl. vol. i i i . p. 37. 
° It might be argued, from a passage 

in the parliament-roll of 21 R. H, that 
the clergy of both provinces were not 
only present, but that they were ac­
counted an essential part of parliament 
in temporal matters, which is contrary to 
the whole tenor of our laws. The com­
mons are there said to have prayed that, 
'' whereas many judgments and ordi­
nances formerly made in parliament had 
been annulled because the estate of clergy 
had not been present thereat, the prelates 
and clergy might make a proxy w i t h 
sufficient power to consent in their name 
to a l l things done in this par l iament" 
Whereupon the gpiritual lords agreed to 
intrust their powers to Sir Thomas Percy, 
and gave h im a procuration commencing 
in the following words: " Nos Thomas 
Cantuar' et Robertas Ebor'archiepiscopi, 
ac p re la t i et citrus utriusque provinacie 
Cantnar' et Ebor' jure ecelesiarum nostra-
rum et temporalium earundem habentes 
jus intertuendi in s i n g u l i s parliaments 
domini nostri regis et regni Angliae pro 

tempore celebrandis, necnon t r a a n d i et 
expediendi in eisdem quantum ad singula 
in instant! parliamento pro statu et 
honore domini nostri regis, necnon re­
galiae suae, ac qniete, pace, et tranquillli-
tate regni judicial i ter justificandis, vene-
rabi l i viro domino Thomea de Percy 
r n i l i t i , nostram plenarie committimus 
potestatem." It may be perceived by 
these expressions, and more unequivo­
cally by the nature of the case, that it 
was the judic ia l power of parliament 
which the spir i tual lords delegated to 
their proxy. Many impeachments for 
capital offences wore coming on, at which, 
by their canons, the bishops could not 
assist But it can never be conceived 
that the inferior clergy bad any share in 
this high judicature. And, upon looking 
attentively at the words above printed in 
italics, it w i l l be evident that the spiritual 
lords holding by barony are the only 
persona designated; whatever may have 
been meant by the singular phrase, as 
applied to them, clerus utriusque pro-
vincia?. Rot. Parl. vol. i i i . p. 348. 
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so as to pass into statutes, unless approved by the 
convocation.p But, on the other hand, scarcely any 
temporal laws appear to have passed by the concurrence 
of the clergy. Two instances only, so far as I know, 
are on record: the parliament held in the eleventh of 
Richard I I . is annulled by that in the twenty-first of 
his reign, " wi th the assent of the lords spiritual and 
temporal, and the proctors of the clergy, and the com­
mons;"'1 and the statute entailing the crown on the 
children of Henry I V . is said to be enacted on the peti­
t ion of the prelates, nobles, clergy, and commons/ Both 
these were stronger exertions of legislative authority 
than ordinary acts of parliament, and were very l ike ly 
to be questioned in succeeding times. 

The supreme judicature, which had been exercised by 
the king's court, was diverted, about the reign of 
John, into three channels; the tribunals of King's 
Bench, Common Pleas, and the Exchequer.' 

These became the regular fountains of justice, which 
soon almost absorbed the provincial jurisdictions of the 
sheriif and lord of manor. But the original institution, 
having been designed for ends of state, police, and 
revenue, ful l as much as for the determination of private 
suits, s t i l l preserved the most eminent parts of its 
authority. For the king's ordinary or pr ivy council, 
which is the usual style from the reign of Edward I,  
seems to have been no other than the king's court 
(curia regis) of older times, being composed of the same 
persons, and having, in a principal degree, the same 
subjects of deliberation. It consisted of the chief 
ministers; as the chancellor, treasurer, lord steward, 
lord admiral, lord marshal, the keeper of the pr ivy seal, 
the chamberlain, treasurer, and comptroller of the 
household, the chancellor of the exchequer, the master 
of the wardrobe; and of the judges, king's serjeant, and 
attorney-general, the master of the rolls, and justices in 
eyre, who at that time were not the same as the judges 

P Atterbury, p. 346. 
q 21 R. I I . c. 12. Burnet's Hist of 

Reformation (vol. ii. p. 47) led me to 
Ibis act, which I had overlooked. 

r Rot Parl vol i l i p. 582. Atterbury, 
p. 61. 

The ensuing sketch of the Jurisdic­
tion exercised by the king's council ha* 
been chiefly derived from Sir Matthew 
Hale's Treatise of the Jurisdiction of the 
Lords' House in Parliament, published 
tyy Mr. Hargrave. 

Jurisdiction 
of the king's 
council. 
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at Westminster. When a l l these were called together, 
it was a fu l l council ; but where the business was of a 
more contracted nature, those only who were fittest to 
advise were summoned; the chancellor and judges for 
matters of l aw; the officers of state for what concerned 
the revenue or household.1 

The business of this council, out of parliament, may 
be reduced to two heads; its deliberative office as a 
council of advice, and its decisive power of jurisdiction. 
W i t h respect to the first, it obviously comprehended all 
subject** of political deliberation, which were usually 
referred to it by the k i n g : this being in fact the ad­
ministration or governing council of state, the distinction 
of a cabinet being introduced in comparatively modern 
times. But there were likewise a vast number of peti­
tions continually presented to the council, upon which 
they proceeded no further than to sort, as it were, and 
forward them by endorsement to the proper courts, or 
advise the suitor what remedy he had to seek. Thus 
some petitions are answered, " this cannot be done 
without a new l aw;" some were turned over to the 
regular court, as the chancery or king's bench ; some of 
greater moment were endorsed to be heard " before the 
great council ;" some, concerning the king's interest, 
were referred to the chancery, or select persons of the 
council. 

The coercive authority exercised by this standing 
council of the king was far more important. It may be 
divided into acts, legislative and judicial . As for the 
first, many ordinances were made in council; sometimes 
upon request of the commons in parliament, who felt 
themselves better qualified to state a grievance than a 
remedy; sometimes without any pretence, unless the 
usage of government, in the infaney of our constitution, 

t The words u privy council" are said 
not to be used t i l l after the reign of 
Henry V I . ; the former style was " ordi­
nary " or " continual council.'' But a 
distinction had always been made, ac­
cording to the nature of the business; 
the great officers of state, or, as we might 
now say, the ministers, had no occasion 
for the presence of Judges or any lawyers 
in the secret councils of the crown. They 

become, therefore, a council of govern­
ment, though always members of the 
consilium ordinartum; and, in the former 
capacity, began to keep formal records of 
their proceedings. The acts of this 
council, though, as I have just said, it 
bore as yet no distinguishing name, are 
extant from the year 1386, and for seventy 
years afterwards are known through the 
valuable publication of Sir Harris Nicolas. 
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may be thought to afford one. These were always of a 
temporary or partial nature, and were considered as re­
gulations not sufficiently important to demand a new 
statute. Thus, in the second year of l i ichard I L , the 
council, after hearing read the statute-roll of an act 
recently passed, confirming a criminal jurisdiction in 
certain cases upon justices of the peace, declared that the 
intention of parliament, though not clearly expressed 
therein, had been to extend that jurisdiction to certain 
other cases omitted, which accordingly they cause to be 
inserted in the commissions made to these justices under 
the great seal.u But they frequently so much exceeded 
what the growing spirit of public liberty would permit, 
that it gave rise to complaint in parliament. The com­
mons petition in 13 B. IL that " neither the chancellor 
nor the king's council, after the close of parliament, may 
make any ordinance against the common law, or the 
ancient customs of the land, or the statutes made hereto­
fore or to be made in this parliament; but that the com­
mon law have its course for all the people, and no judg­
ment be rendered without due legal process." The king 
answers, " Let it be done as has been usual heretofore, 
saving the prerogative ; and if any one is aggrieved, let 
him show it specially, and right shall be done him." * 
This unsatisfactory answer proves the arbitrary spirit in 
which Richard was determined to govern. 

The judicial power of the council was in some instances 
founded upon particular acts of parliament, giving it 
power to hear and determine certain causes. Many 
petitions likewise were referred to it from parliament, 
especially where they were left unanswered by reason of 
a dissolution. But, independently of this delegated 
authority, it is certain that the king's council did an­
ciently exercise, as wel l out of parliament as in i t , a very 
great jurisdiction, both i n causes criminal and c iv i l . 
Some, however, have contended, that whatever they did 
in this respect was illegal, and an encroachment upon 
the common law and Magna Charta. And be the common 
law what it may, it seems an indisputable violation of the 
charter in its most adipirable and essential article, to drag 
men in questions of their freehold or liberty before a 

u Rot Parl vol. i l l p. 84. u Ibid p. 266. 
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tribunal which neither granted them a t r ia l by their 
peers nor always respected the law of the land. Against 
this usurpation the patriots of those times never ceased 
to l i f t their voices. A statute of the fifth year of Edward 
I I I . provides that no man shall be attached, nor his 
property seized into the king's hands, against the form of 
the great charter and the law of the land. In the 
twenty-fifth of the same king it was enacted, that " none 
shall be taken by petition or suggestion to the king or 
his council, unless it be by indictment or presentment, 
or by w r i t original at the common law, nor shall be put 
out of his franchise or freehold, unless he be duly put to 
answer, and forejudged of the same by due course of 
law."y This was repeated in a short act of the twenty-
eighth of his re ign; 2 but both, in a l l probability, were 
treated wi th neglect; for another was passed some years 
afterwards, providing that no man shall be put to answer 
without presentment before justices, or matter of record, 
or by due process and wr i t original according to the old 
law of the land. The answer to the petition whereon 
tliis statute is grounded, in the parliament-roll, expressly 
declares this to be an article of the great charter.a [No­
thing, however, would prevail on the council to surren­
der so eminent a power, and, though usurped, yet of so 
long a continuance. Cases of arbitrary imprisonment 
frequently occurred, and were remonstrated against by 
the commons. The right of every freeman in that car­
dinal point was as undubitable, legally speaking, as at 

y 25 E. I I I . stat 5, c. 4. Probably 
thin fifth statute of the 25 th of Edward 
I I I . is the most extensively beneficial act 
in the whole body of our laws. lt esta­
blished certainty in treasons, regulated 
purveyance, prohibited arbitrary impri-
wonraent and the determination of pleas 
of freehold before the council, took away 
the compulsory finding. of men-at-arms 
and other troops, confirmed the-reason­
able aid of the king's tenants fixed by 3 
E l., and provided that the king's pro­
tection should not hinder civil process or 
execution. 

z 28 E. I I I . c. 3. 
n 42 E. I I I . c 3. and R o t Parl. vol. it 

p. 295. It Is not surprising that the king's 
council should have persisted in these 

transgressions of their lawful authority, 
when we find a similar jurisdiction 
usurped by the officers of inferior persons. 
Complaint is made in the 18th of Richard 
H that men were compelled to answer 
before the council of divers lords and 
ladies, for their freeholds and other 
matters cognizable at common law, and a 
remedy for this abuse is given by peti­
tion in chancery, stat 15 R. H c 12. 
This act is confirmed with a penalty on 
its contravenere the next year, 16 R. IL 
c 2. The private gaols which some lords 
were permitted by law to possess, and 
for which there was always a provi­
sion. in their castles, enabled them, to 
render this oppressive jurisdiction effec­
tual. 
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this day; but the courts of law were fcfraid to exercise 
their remedial functions in defiance of so powerful a 
tribunal. After the accession of the Lancastrian family, 
these, like other grievances, became rather less frequent • 
but the commons remonstrate several times, even in the 
minority of Henry V I . , against the council's interference 
in matters cognizable at common law.b In these later 
times the c i v i l jurisdiction of the council was principally 
exercised in conjunction w i th the chancery, and accord­
ing ly they are generally named together in the complaint. 
The chancellor having the great seal in his custody, the 
council usually borrowed its process from his court. 
This was returnable into chancery even where the busi­
ness was depending before the council. Nor were the 
two jurisdictions less intimatety allied in their diameter, 
each being of an equitable nature ; and equity, as then 
practised, being l i t t le else than innovation and encroach­
ment on the course of law. This part, long since the 
most important of the chancellor's judicial function, 
cannot be traced beyond the time of Richard I L , when, 
the practice of feoffments to uses having been introduced, 
without any legal remedy to secure the cestui que use, 
or usufructuary, against his feoffees, the court of chan­
cery undertook to enforce this species of contract by 
process of its own.c 

Such was the nature of the king's ordinary council in 
itself, as the organ of his executive sovereignty, and 
such the jurisdiction which it habitually exercised. But 

b Rot Parl. 17 R. H. vol iii. p. 319; 
4 H. IV. p. 507; 1 H. VI . vol. iv. p. 189; 
5 H. V I p. 292; 8 H. V I . p. 343; 10 H. 
Vl p. 403; 15 H. V I . p. 501. To one of 
these (10 H. VI.), " that none should be 
pat to answer for his freehold in parlia­
ment, nor before any court or council 
where such things are not cognizable by 
the law of the land," the king gave a 
denial. As it was less usual to refuse 
promises of this kind than to forget 
them afterwards, I do not understand the 
motive of this. 

c Hale's Jurisdiction of Lords' House, 
p, 46. Coke, 2 Inst. p. 553. The last 
author places this a little later. There 
It a petition of the commons, in the roll 
of the 4th of Henry I V . p. 511. that, 
whereas many grantees and feoffees in 

trust for their grantors and feoffers 
alienate or charge the tenements granted, 
in which out Oiere is no remedy untea 
one is ordered by parliament, that the 
king and lords would provide a remedy. 
This petition is referred to the king's 
council to advise of a remedy against the 
ensuing parliament It may perhaps be 
Inferred from hence that the writ of 
subpoena out of chancery had not yet 
been applied to protect the cestui que 
use. But it is equally possible that the 
commons, being disinclined to what they 
would deem an illegal innovation, were 
endeavouring to reduce these fiduciary 
estates within the paie of the common 
law, as was afterwards done by the 
statute of uses. [Nora X.] 
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it is also to be considered in its relation to the parlia­
ment, during whose session, either singly or in conjunc­
tion w i th the lords' house, it was particularly conspicu­
ous. The great officers of state, whether peers or not, 
the judges, the king's serjeant, and attorney-general, 
were, from the earliest times, as the latter s t i l l continue 
to be. summoned by special writs to the upper house. 
But while the w r i t of a peer runs ad tractandum nobis-
cum et cum caeteris prselatis, magnatibus et proceribus, 
that directed to one of the judges is only ad tractandum 
nobiscum et cum caiteris de consilio nostro; and the 
seats of the latter are upon the woolsacks at one extremity 
of the house. 

In the reigns of Edward I . and I I . the council appear 
to have been the regular advisers of the k ing in passing 
lawn to which the houses of parliament had assented. 
The preambles of most statutes during this period express 
their concurrence. Thus the statute Westm. I. is said 
to be the act of the king by his council, and by the 
assent of archbishops, bishops, abbots, priors, earls, 
barons, and all the commonalty of the realm being hither 
summoned. The statute of escheators, 29 E. I . , is said 
to be agreed by the council, enumerating their names, 
al l whom appear to be judges or public officers. S t i l l 
more striking conclusions are to be drawn from the 
petitions' addressed to the council by both houses of 
parliament. In the eighth of Edward IL there are four 
petitions from the commons to the k ing and his council, 
one from the lords alone, and one in which both appear 
to have joined. Later parliaments of the same reign 
present us w i th several more instances of the like nature. 
Thus in 18 E. IL a petition begins, " To our lord the 
king, and to his council, the archbishops, bishops, pre­
lates, earls, barons, and others of the commonalty of 
England, show," &c.d 

But from the beginning of Edward I I I . ' s reign it 
seems that the council and the lords' house in parliament 
were often blended together into one assembly. This was 
denominated the great council, being the lords spiritual 
and temporal, w i th the king's ordinary council annexed 
to them, as a council w i th in a council. And even in 

d Rot Parl, vol 1. p. 416. 
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much earlier times the lords, as hereditary counsellors, 
were, either whenever they thought fit to attend, or on 
special summonses by the king ( i t is hard to say which), 
assistant members of this council, both for advice and 
for jurisdiction. This double capacity of the peerage, as 
members of the parliament or legislative assembly and 
of the deliberative and judicial council, throws a very 
great obscurity over the subject. However, we find that 
private petitions for redress were, even under Edward l, 
presented to the lords in parliament as much as to the 
ordinary council. The parliament was considered a high 
court of justice, where relief was to be given in cases 
where the course of law was obstructed, as well as where 
it was defective. Hence the intermission of parliaments 
was looked upon as a delay of justice, and their annual 
meeting is demanded upon that ground. u The k ing ," 
says Fleta, " has his court in his council, in his parlia­
ments, in the presence of bishops, earls, barons, lords, 
and other wise men, where the doubtful cases of judg­
ments are resolved, and new remedies are provided against 
new injuries, and justice is rendered to every man ac­
cording to his desert."e' In the th i rd year of Edward I I . 
receivers of petitions began to be appointed at the open­
ing of every parliament, who usually transmitted them 
to the ordinary, but in some instances to the great 
council. These receivers were commonly three for 
England, and three for Ireland, Wales, Gascony, and 
other foreign dominions. There were likewise two cor­
responding classes of auditors or triers of petitions. 
These consisted partly of bishops or peers, partly of 
judges and other members of the council; and they seem 
to have been instituted in order to disburtnen the council 
by giving answers to some petitions. But about the 
middle of Edward I I I . ' s time they ceased to act j u r i d i ­
cally in this respect, and confined themselves to trans­
mi t t ing petitions to the lords of the council. 

The great council, according to the definition wo have 
given, consisting of the lords spiritual and temporal, in 
conjunction w i t h the ordinary council, or, in other words, 
of a l l who were severally summoned to parliament, exer-
cised a considerable jurisdiction, as wclks iv i l as criminal. 

• L.iic.2. 
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In this jurisdiction it is the opinion of Sir M. Hale that 
the council, though not peers, had right of suffrage; an 
opinion very probable, when we recollect that the council 
by themselves, both in and out of parliament, possessed 
in fact a judicial authority l i t t le inferior; and that the 
king's delegated sovereignty in the administration of 
justice, rather than any intrinsic r ight of the peerage, is 
the foundation on which the judicature of the lords must 
bo supported. But in the time of Edward I I I . or 
Kiehard i l . the lords, by their ascendency, threw the 
judges and rest of the council into shade, and took the 
decisive jurisdiction entirely t© themselves, making use 
of their former colleagues but as assistants and advisers, 
as they st i l l continue to be held in a l l the judicial pro­
ceedings of that house/ 

Those statutes which restrain the king's ordinary 
council from disturbing men in their freehold rights, or 
questioning them for misdemeanours, have an equal 
application to the lords' house in parliament, though we 
do not frequently meet w i th complaints of the encroach­
ments made by that assembly. There was, however, 
one class of cases tacitly excluded from the operation of 
those acts, in which the coercive jurisdiction of this high 
tribunal had great convenience; namely, where the 
ordinary course of justice was so much obstructed by the 
defending party, through riots, combinations of mainte­
nance, or overawing influence, that no inferior court 
would find its process obeyed. Those ages, disfigured in 
their quietest season by rapine and oppression, afforded 
no small number of cases that called for this interposition 
of a paramount authority.g Another indubitable branch 

f [ N O T E X I . ] 
g This is remarkably expressed in one 

of the articles agreed in parliament 8 H. 
V I . for the regulation of the council. 
" I tem, that alle the billea that compre­
hend matters terminable atte the common 
lawc shall be remitted ther to bo deter­
mined; but if so be that the discresion 
of the counseill fele to grete myght on 
that 5 syde, and unmyghi on that other, 
or elles other cause reaoaable yat shal 
move h i m . " R o t Par l , f o i i v . p . 343. 
M r . Bruce has well observed of the a r t i ­
cles agreed upon In 8 Hen. V I . , or rather 
of " those in 5 Hen. Vl, which were 

V O L . I I I . 

nearly the same, that in theory nothing 
could be more excellent. In turbulent 
times, it is scarcely necessary to remark, 
great men were too apt to weigh out 
Justice for themselves, and w i t h no great 
nicety; a court, therefore, to which the 
people might fly for relief against 
powerful oppressors, was most especially 
needful Law charges also were con-
sideraole; and this, the poor man's 
court, in which he might have right 
wi thout paying any money' (Sir T, 
Smith's Commonwealth, book iii. ch 7), 
was an institution apparently calculated 
to be of unquestionable u t i l i t y . It was 

L 



146 THE KING'S COUNCIL. CHAP. V I I I . PART I I I . 

of this jurisdiction was in writs of error ; but it may be 
observed that their dotermination was very frequently 
left to a select committee of peers and councillors. These, 
too, cease almost entirely w i th Henry I V . ; and were 
scarcely revived t i l l the accession of James I . 

Some instances occur in the reign of Edward I I I . 
where records have been brought into parliament, and 
annulled wi th assent of the commons as wel l as the rest 
of the legislature.*1 But these were attainders of treason, 
which it seemed gracious and sotemn to reverse in the 
most authentic manner. Certainly the commons had 
neither by the nature of our constitution nor the practice 
of parliament any r ight of intermeddling in judicature, 
save where something was required beyond the existing 
law, or where, as in the statute of treasons, an authority 
of that k ind was particularly reserved to both houses. 
This is fully acknowledged by themselves in the first 
year of Henry IV . 1 But their influence upon the balance 

the comprehensiveness of the last clause 
—the 'o ther cause reasonable'—which 
was its ruin." Archaaeologia, vol. xxv . 
p. 348. The statute 31 Hen. V I . c. 2, 
which is a r t printed In Ruff head's edi­
tion, is yery important, as giving a legal 
authority to the council, by write under 
the great seal, and by wri ts of proclama­
tion to the sheriffs, on parties making 
default, to compel the attendance of any 
persona complained of for " great riots, 
extortions, oppressions, and grievous of­
fences," under heavy penalties; in case 
of a peer, " the loss of his estate, and 
name of lord, and his place in parlia­
ment," and a l l his lands for the term of 
bis l i f e ; and fine at discretion in the case 
of other persons. A proviso Is added 
that no matter determinable by the law 
of the realm should be determined in 
other form than after the course of law 
in the king's courte. Sir Francis Palgrave 
(Essay on the King's Council, p. 84) 
observes that this proviso "would in no 
way interfere wi th the effective Jurisdic­
t ion of the council, inasmuch as it could 
always be alleged in the bills which were 
preferred before it that the oppressive 
and grievous offences of which they com­
plained were not determinable by the 
ordinary course of the common l a w " 
p. 86. B u t this takes the word " deter­
minable " to mean in fact; whereat I 

apprehend that the proviso must be un­
derstood to mean cases legally determin­
able; the words, I think, w i l l bear no 
other construction. But as al l the of­
fences enumerated were indictable, we 
must either hold the proviso to be utterly 
inconsistent w i t h the rest of the statute, 
or suppose that the Words " other form " 
were intended to prohibit the irregular 
process usual wi th the council; secret ex­
amination of witnesses, torture, neglect 
of technical formality in specifying 
charges, punishments not according to 
the course of law, and other violations of 
fair and free t r ia l , which constituted the 
greatest grievance in the proceedings of 
the council. . 

h The Judgment against Mortimer was 
reversed at the suit of his son, 28 E. I I I . , 
because he had not been put on his t r ia l . 
The peers had adjudged him to death in 
his absence, upon common notoriety of 
his guilt . 4 E. I I I . p. 63. In the same 
session of 28 E. I I I . the earl of Arundel's 
attainder was also reversed, which had 
passed in 1 E. I I I . , when Mortimer was 
at the height of his power. These prece­
dents taken together seem to have re­
sulted from no part ial i ty, but a true 
sense of Justice in respect of treasons, 
animated by the recent statute, Rot. 
Par l . vol . i l . p . 256. 

i Rot .Parl v o L i i i . p.427. 
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of government became BO commanding in a few years 
afterwards, that they contrived, as has been mentioned 
already, to have petitions directed to them, rather than 
to the lords or council, and to transmit them, either wi th 
a tacit approbation or in the form of acts, to the upper 
house. Perhaps this encroachment of the commons may 
have contributed to the disuse of the lords' jurisdiction, 
who would rather relinquish their ancient and honour­
able but laborious function than share it w i t h such bold 
usurpers. 

Although the restraining hand of parliament was con­
tinually growing more effectual, and the notions 
of legal right acquiring more precision, .from 
the time of Magna Charta to the c iv i l wars 
under Henry V I . , wo may justly say that the 
general tone of administration was not a l i t t le 
arbitrary. The whole fabric of English liberty rose step 
by step, through much to i l and many sacrifices, each 
generation adding some new security to the work, and 
trusting that posterity would perfect the labour as wel l 
as enjoy the reward. A time, perhaps, was even then 
foreseen in the visions of generous hope, by the brave 
knights of parliament and by the sober sages of justice, 
when the proudest ministers of the crown should recoil 
from those barriers which were then daily pushed aside 
w i t h impunity. 

There is a material distinction to be taken between the 
exerdfee of the king's undeniable prerogative, however 
repugnant to our improved principles of freedom, and the 
abuse or extension of it to oppressive purposes. For we 
cannot fairly consider as part of our ancient constitution 
what the parliament was perpetually remonstrating 
against, and the statute-book is fu l l of enactments to 
repress. Doubtless the continual acquiescence of a nation 
in arbitrary government may ultimately destroy all p r iv i ­
leges of positive institution, and leave them to recover, 
by such means as opportunity shall offer, the natural and 
imprescriptible rights for which human societies were 
established. And* this may perhaps be the case at present 
w i t h many European "kingdoms. But it would be neces­
sary to shut our eyes w i t h deliberate prejudice against 
the whole tenor of the most unquestionable authorities, 
against the petitions of the commons, the acts of the legis-

L 2 
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lature, the testimony of historians and lawyers, before we 
could assert that England acquiesced in those abuses and 
oppressions which it must be confessed she was unable 
fu l ly to prevent. 

The word prerogative is of a peculiar import, and 
scarcely understood by those who come from the studies 
of political philosophy. We cannot define it by any 
theory of executive functions. A l l these may be com­
prehended in i t ; but also a great deal more. It is best, 
perhaps, to be understood by its derivation, and has been 
said to be that law in case of the k ing which is law in 
no case of the subjects Of the higher and more sove­
reign prerogatives I shall here say nothing ; they result 
from the nature of a monarchy, and have nothing very 
peculiar in their character. But the smaller rights of 
the crown show better the original lineaments of our con­
stitution. It is said commonly enough that all preroga­
tives are given for the subject's good. I must confess 
that no part of this assertion corresponds w i t h my view 
of the subject. It neither appears to me that these 
prerogatives were ever given nor that they necessarily 
redound to the subject's good. Prerogative, in its old 
sense, might be defined an advantage obtained by the 
crown over the subject, in cases where their interests 
came into competition, by reason of its greater strength. 
This sprang from the nature of the Norman government, 
which rather resembled a scramble of w i l d beasts, where 
the strongest takes the best share, than a systein founded 
upon principles of common u t i l i ty . And, modified as the 
exercise of most prerogatives has been by the more liberal 
tone which now pervades our course of government, 
whoever attends to the common practice of courts of 
justice, and, s t i l l more, whoever consults the law-books, 
w i l l not only be astonished at their extent and mul t i ­
p l ic i ty , but very frequently at their injustice and severity. 

The real prerogatives that might formerly be exerted 
were sometimes of so injurious a nature, that 
we can hardly separate them from their abuse: 

a s tr iking instance is that of purveyance, which w i l l at 
once illustrate the definition above given of a prerogative, 
the l imits w i th in which it was to be exercised, and its 

k Blackstones Comment from Finch, vol. 1. c 7. 

Purveyance. 
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tendency to transgress them. This was a right of pur­
chasing whatever was necessary for the king's household, 
at a fair price, in preference to every competitor, and 
without the consent of the owner. By the same prero­
gative, carriages and horses were impressed for the king's 
journeys, and lodgings provided for his attendants. This 
was defended on a pretext of necessity, or at least of 
great convenience to the sovereign, and was both of high 
antiquity and universal practice throughout Europe. 
But the royal purveyors had the utmost temptation, and 
doubtless no small store of precedents, to stretch this 
power beyond its legal boundary; and not only to fix 
their own price too low, but to seize what they wanted 
without any payment at al l , or wi th tallies which were 
carried in vain to an empty exchequer.™ This gave rise 
to a number of petitions from the commons, upon which 
statutes wore often framed; but the evil was almost 
incurable in its nature, and never ceased t i l l that prero­
gative was itself abolished. Purveyance, as I have 
already said, may serve to distinguish the defects from 
the abuses of our constitution. It was a reproach to the 
law that men should be compelled to send their goods 
without their consent; it was a reproach to the ad­
ministration that they were deprived of them without 
payment. 

The right of purchasing men's goods for the use of the 
king was extended by a sort of analogy' to their labour. 
Thus Edward I I I . announces to a l l sheriffs that Wil l iam 
of Walsingham had a commission to collect as many 
painters as might suffice for " our works in St. Stephen's 
chapel, Westminster, to be at our wages as long as shall be 
necessary," and to arrest and keep in prison al l who should 
refuse or lie refractory; and enjoins them to lend their 

m Letters are directed to all the sheriffs, 
2 E. I . , enjoining them to send up a 
certain number of beeves, sheep, capons, 
&c., for the king's coronation. Rymer, 
vol i i . p. 21. By the statute 21 E. I I I . 
c. 12, goods taken by the purveyors were 
to be paid for on the spot If under twenty 
shillings' value, or within three months' 
time if above that value. But it is not 
to be imagined that this law was or could 
be observed. 

Edward I I I . , impelled by the exigen­

cies of his French war, went still greater 
lengths, and seized larger quantities of 
wool, which he sold beyond sea, as well 
as provisions for the supply of his army. 
In both cases the proprietors had tallies, 
or other securities; but their despair of 
obtaining payment gave rise, in 1338, to 
an insurrection. There is a singular 
apologetical letter of Edward to the arch­
bishops on this occasioa Rymer, t v. 
p. 10; see also p. 73, and Knyghton, cot 
2570. 
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assistance." Windsor Castle owes its massive magni­
ficence to labourers impressed from every part of the 
kingdom. There is even a commission from Edward I V . 
to take as many workmen in gold as were wanting, and 
employ them at the king's cost upon the trappings of 
himself and his household.0 

Another class of abuses intimately connected wi th un­
questionable though oppressive rights of the 
crown originated in the feudal tenure which 
bound al l the lands of the kingdom. The king 

had indisputably a right to the wardship of his tenants 
in chivalry, and to the escheats or forfeitures of persons 
dying without heirs or attainted for treason. But his 
officers, under pretence of wardship, took possession of 
lands not held immediately of the crown, claimed es­
cheats where a right heir existed, and seized estates as 
forfeited which were protected by the statute of entails. 
The real owner had no remedy against this disposition 
but to prefer his petition of right in chancery, or, which 
was probably more effectual, to procure a remonstrance 
of the house of commons in his favour. Even where 
justice was finally rendered to him he had no recom-
pence for his damages; and the escheators were not less 
l ike ly to repeat an iniquity by which they could not 
personally suffer. 

The charter of the forests, granted by Henry I I I . along 
wi th Magna Charta,p had been designed to crush 
the flagitious system of oppression which pre­

vailed in those favourite haunts of the Norman kings. 
They had s t i l l , however, their peculiar jurisdiction, 
though, from the time at least of Edward I I I . , subject 
in some measure to the control of the King's Bench.q 

The foresters, I suppose, might find a compensation for 

n Rymer, t. vi. p. 417. 
° Idem, t. xi. p. 862. 
P Matthew Paris asserts that John 

granted a separate forest-charter, and 
gupports his position by asserting that of 
Henry I I I . at full length. In fact, the 
elauses relating to the forest were incor­
porated with the great charter of John. 
Such an error as this shows the precari-
onsness of historical testimony, even 
where it seems to be best grounded. 

q Coke, fourth Inst. p. 294. The forest 

domain of the king, says the author of 
the Dialogue on the Exchequer under 
Henry I L , is governed by its own laws, 
not founded on the common law of the 
land, but the voluntary enactment of 
princes: so that whatever is done by that 
law is reckoned not legal in itself, but 
legal according to forest law, p. 29, non 
justum absolute, sed Justum secundum 
legem forestae dicatur. I believe my 
translation of justum is right; for he is 
not writing satirically. 

Forest laws. 
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their want of the common law in that easy and licentious 
way of life which they affected; but the neighbouring 
cultivators frequently suffered from the king's officers 
who attempted to recover those adjacent lands, or, as 
they were called, purlieus, which had been disafforested 
by the charter and protected by frequent perambulations. 
Many petitions of the commons relate to this grievance. 

The constable and marshal of England possessed a 
jurisdiction, the proper l imits whereof were 
sufficiently narrow, as it seems, to have ex­
tended only to appeals of treason committed 
beyond sea, which were determined by combat, and to 
mil i tary offences wi th in the realm. But these high 
officers frequently took upon them to inquire of treasons 
and felonies cognizable at common law, and even of c iv i l 
contracts and trespasses. This is no bad illustration of 
the state in which our constitution stood under the Plan-
tagenets. No colour of r ight or of supreme prerogative 
was set up to justify a procedure so manifestly repugnant 
to the great charter. For a l l remonstrances against these 
encroachments the k ing gave promises in return; and a 
statute was enacted, in the thirteenth of Richard I I . , 
declaring the bounds of the constable and marshal's 
jur isdic t ion/ It could not be denied, therefore, that a l l 
infringements of these acknowledged limits were illegal, 
even if they had a hundred fold more actual precedents 
in their favour than can be supposed. But the abuse by no 
means ceased after the passing of this statute, as several 
subsequent petitions that i t might be better regarded w i l l 
evince. One, as it contains a special instance, I shall 
insert. It is of the fifth year of Henry I V . : " On several 
supplications and petitions made by the commons in par­
liament to our lord the k ing for Bennet Wilman, who is 
accused by certain of his ill-wishers and detained in 
prison, and put to answer before the constable and 
marshal, against the statutes and the common law of 
England, our said lord the k ing , by the advice and assent 
of the lords in parliament, granted that the said Bennet 
should be treated according to the statutes and common 
law of England, notwithstanding any commission to the 
contrary, or accusation against h im made before the con-

r 13 R. H. c. 2. 
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stable and marshal." And a wr i t was sent to the justices 
of the King's Bench wi th a .copy of this article from the 
ro l l of parliament, directing them to proceed as they 
shall see fit according to,the laws and customs of Eng­
land.g 

It must appear remarkable that, in a.case so manifestly 
w i th in their competence, the court of King's Bench 
should not have issued a w r i t of habeas corpus, without 
waiting for what may be considered as a particular act 
of parliament. But it is a natural effect of an arbitrary 
administration of government to intimidate courts of 
justice.1 A negative argument, founded upon the want 
of legal precedent, is certainly not conclusive when it 
relates to a distant period, of which al l the precedents 
have not been noted ; yet it must strike us that in the 
learned and zealous arguments of Sir Robert Cotton, Mr . 
Selden, and others, against arbitrary imprisonment, in 
the great case of the habeas corpus, though the statute 
law is fu l l of authorities in their favour, we find no 
instance adduced earlier than the reign of Henry V I I . , 
where the King's Bench has released, or even bailed, 
persons committed by the council or the constable, though 
it is unquestionable that such committals were both 
frequent and illegal." 

s Rot Parl. vol . i l l . p. 530. 
t The apprehension of this compliant 

spirit in the ministers of justice led to an 
excellent act in 2 E. Ill. c. 8, that the 
judges shall not omit to do right for any 
command under the great or p r ivy seal. 
A n d the conduct of Richard I I . , who 
sought absolute power by corrupting or 
int imidating them, produced another 
statute in the eleventh year of his reign 
(c. 10), providing that neither letters of 
the king's signet nor of the p r i v y seal 
fhould from thenceforth be sent in dis­
turbance of the law. An ordinance of 
Charles V. , k ing of France, in 1369, 
di recta the parliament of Paris to pay no 
regard to any letters under his seal sus­
pending the course of legal procedure, 
but to consider them as surreptitiously 
obtained. Villaret , t x. p. 116. This 
ordinance, which was sedulously observed, 
tended very much to confirm the inde­
pendence and integri ty of that tribunal. 

u Cotton's Posthuma, p. 221. Howell's 

State Trials, vol. i i i . p. 1. Hume quotes 
a grant of the office of constable to the 
earl of Rivers in 7 E. l V . , and infers, un­
warrantably enough, that '* its auihority 
was in direct contradiction to Magna 
Charta; and it is evident that no regular 
liberty could subsist wi th i t . I t Involved 
a ftill dictatorial power, continually sub­
sisting in the state." Hist, of England, 
C 22. But by the very words of this 
patent the jurisdiction given was only 
over such causes quae in curia constabu-
lar i i Angliae ab antiqno, viu. tempore 
dicti Gulielmi conquirstorta, seu aliqno 
tempore d i r a , tractari, ai idir i , examinari, 
aut decidi conraeverunt aut jure debue' 
rant aut debent. These are expressed, 
though not very perspicuously, in the 
statute 13 R. I I . c 2, that declares the 
constable's Jurisdiction. And the chief 
criminal matter reserved by law to the 
court of this officer was treason com­
mitted out of the kingdom. In violent 
and revolutionary seasons, such as the 
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If I have faithfully represented thus far the history of 
our constitution, its essential character w i l l appear to be 
a monarchy greatly l imited by law, though retaining 
much power that was i l l calculated to promote the public 
good, and swerving continually into an irregular course* 
which there was no restraint adequate to correct. But 
of a l l the notions that have been advanced as to the 
theory of this constitution, the least consonant to law 
and history is that which represents the k ing as merely 
an hereditary executive magistrate, the first officer of the 
state. What advantages might result from such a form 
of government this is not the place to discuss. But it 
certainly was not the ancient constitution of England. 
There was nothing in this, absolutely nothing, of a re­
publican appearance. A l l seemed to grow out of the 
monarchy, and was referred to its advantage and honour. 
The voice of supplication, even in the stoutest disposition 
of the commons, was always humble; the prerogative 
was always named in large and pompous expressions. 
St i l l more naturally may we expect to find in the law­
books even an obsequious deference to power, from 
judges who scarcely ventured to consider it as their duty 
to defend the subject's freedom, and who beheld the 
gigantic image of prerogative, in the ful l play of its 
hundred arms, constantly before their eyes. Through 
this monarchical tone, which certainly pervades all out 
legal authorities, a writer l ike Hume, accustomed to 
philosophical liberality as to the principles of govern­
ment, and to the demoeratical language which the modern 
aspect of the constitution and the liberty of printing 
have produced, fell hastily into the error of believing 
that al l limitations of royal power during the fourteenth 
and fifteenth centuries were as much unsettled in law 
and in public opinion as they were liable to bo violated 
by force. Though a contrary position has been suffi­
ciently demonstrated, I conceive, by the series of parlia­
mentary proceedings which I have already produced, yet 
there is a passage in Sir John Fortescue's treatise De 
Laudibus Legum Angliae, so explicit and weighty, that 

commencement of Edward IV.'s reign, 
Borne persons were tried by martial law 
before the constable. But, in general, 
the exercise of criminal Justice by this 

tribunal, though one of the abuses of the 
times, cannot be said to warrant the strong 
language adopted by Hume. 
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no writer on the English constitution can be excused 
from inserting i t . This eminent person, having been 
chief justice of the King's Bench under Henry V I . , was 
governor to the young prince of Wales during his retreat 
in France, and received at his hands the office of chan­
cellor. It must never be forgotten that, in a treatise 
purposely composed for the instruction of one who hoped 
to reign over England, the limitations of government are 
enforced as strenuously by Fortescue, as some succeeding 
lawyers have inculcated the doctrines of arbitrary pre­
rogative. 

" A king of England cannot at his pleasure make any 
alterations in the laws of the land, for the na­
ture of his government is not only regal, but 
political. Had it been merely regal, he would 
have a power to make what innovations and 

alterations he pleased in the laws of the kingdom, im­
pose tallages and other hardships upon the people whether 
they would or no, without their consent, which sort of 
government the c ivi l laws point out when they declare 
Quod principi placuit, legis habet vigorem. But it is 
much otherwise wi th a king whose government is poli­
tical, because he can neither make any alteration or 
change in the laws of the realm without the consent of 
the subjects, nor burthen them, against their wills wi th 
Strange impositions, so that a people governed by such 
laws as are made by their own consent and approbation 
enjoy their properties securely, and without the hazard 
of being deprived of them, either by the king or any 
other. The same things may be effected under an abso­
lute prince, provided he do not degenerate into the. 
tyrant. Of such a prince, Aristotle, in the third of his 
Politics, says, ' It is better for a city to be governed by a 
good man than by good laws.' But because it does not 
always happen that the person presiding over a people 
is so qualified, St. Thomas, in the book which he wr i t to 
the king of Cyprus, De Regimine Principum, wishes that 
a kingdom could be so instituted as that the king might 
not be at liberty to tyrannize over his people; which 
only comes to pass in the present cause; that is, when 
the sovereign power is restrained by political laws. 
Rejoice, therefore, my good prince, that such is the law 
of the kingdom which you are to inherit, because i t w i l l 

Sir John 
Fortescue's 
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afford, both to yourself and subjects, the greatest security 
and satisfaction."x 

The two great divisions of c i v i l rule, the absolute, or 
regal as he calls i t , and the political, Fortescue proceeds 
to deduce from the several originals of conquest and 
compact. Concerning the latter he declares emphatic­
ally a t ru th not always palatable to princes, that such 
governments were instituted by the people, and for the 
people's good ; quoting St. Augustin for a similar defini­
t ion of a political society. " As the head of a body 
natural cannot change its nerves and sinews, cannot deny 
to the several parts their proper energy, their due pro­
portion and aliment of blood; neither can a k ing, who 
is the head of a body politic, change the laws thereof, 
nor take from the people what is theirs by right against 
their consent. Thus you have, sir, the formal institu­
t ion of every polit ical kingdom, from whence you may 
guess at the power which a k ing may exercise w i t h 
respect to the laws and the subject. For he is appointed 
to protect his subjects in their lives, properties, and 
laws; for this very end and purpose he has the delega­
t ion of power from the people, and he has no just claim 
to any other power but this. Wherefore, to give a 
brief answer to that question of yours, concerning the 
different powers which kings claim over their subjects, 
I am firmly of opinion that it arises solely from the 
different natures of their original institution, as you 
may easily collect from what has been said. So the 
kingdom of England had its original from Brute, and the 
Trojans, who attended him from I t a ly and Greece, and 
became a mixed k ind of government, compounded of the 
regal and poli t ical ." y 

It would occupy too much space to quote every other 
passage of the same nature in this treatise of 
Fortescue, and in that entitled, Of the Differ­
ence between an Absolute and Limi ted Mo­
narchy, which, so far as these points are concerned, is 
nearly a translation from the former.x But these, cor-

Erroneous 
views taken 
by Hume, 

x Fortescue, De Laudibus Legum An­
giitis, c. 9. 

y id. c. 13. 
z The latter treatise having been 

written under Edward IV., whom For­
tescue, as a restored Lancastrian, would 

be anxious not to offend, and whom in 
fact he took some pains to conciliate both 
in this and other writings, it is evident 
that the principles of limited monarchy 
were as fully recognised in his reign, 
whatever particular acts of violence 
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roborated as they are by the statute-book and by the 
rolls of parliament, are surely conclusive against the 
notions which pervade Mr. Hume's History. I have 
already remarked that a sense of the glaring prejudice 
by which some Whig writers had been actuated, in 
representing the English constitution from the earliest 
times as nearly arrived at its present perfection, con­
spired wi th certain prepossessions of his own to lead this 
eminent historian into an equally erroneous system on 
the opposite side. And as he traced the stream back­
wards, and came last to the times of the Plantagenet 
dynasty, w i th opinions already biassed and even pledged 
to the world in his volumes of earlier publication, he 
was prone to seize hold of, and even exaggerate, every 
circumstance that indicated immature civilization, and 
law perverted or infringed.a To this his ignorance of 
English jurisprudence which certainly in some measure 
disqualified h im from wr i t ing our history, did not a l i t t l e 
contribute ; misrepresentations frequently occurring in 
his work, which a moderate acquaintance w i t h the law 
of the land would have prevented.5 

It is an honourable circumstance to England that the 
history of no other country presents so few 
instances of illegal condemnations upon poli­
t ical charges. The judicial torture was hardly 
known and never recognised by law.c The 

might occur, as they had been under the 
Lancastrian princes. 

* The following is one example of 
these prejudices: In the 9th of Richard I I . 
a tax on wool granted till the ensuing 
feast of St John Baptist was to be inter­
mitted from thence to that of St. Peter, 
and then to recommence; that it might 
not be claimed as a right. I to t Parl, 
vol. i i i . p. 214. Mr. Hume has noticed 
this provision, as " showing an accuracy 
beyond what was to be expected in those 
rude times." In this epithet we see the 
foundation of his mistakes. The age of 
Richard IL might perhaps be called rude 
in some respects. But assuredly in 
prudent and circumspect perception of 
consequences, and an accurate use of lan­
guage, there could be no reason why It 
should be deemed inferior to our own. 
If M r . Hume had ever deigned to glance 
at the legal decisions reported in the 

Year-books of those times, he would have 
been surprised, not only at the utmost 
accuracy, but at a subtle refinement in 
verbal logic, which none of his own 
metaphysical treatises could surpass. 

b [ N O T E X I I . ] 
c During the famous process against 

the knights templars in the reign of 
Edward I I . , the archbishop of York, 
having taken the examination of certain 
templars in his province, felt some 
doubts which he propounded to several 
monasteries and divines. Most of these 
relate to the main subject But one 
question, fitter indeed for lawyers than 
theologians, was, whereas many would 
not confess without torture, whether he 
might make use of this means, licet hoc 
in regno Anglue nunquam visum fuerit 
bel auditurm? Et si torqueudi sunt, 
utrum per clericos vel laioos ? Et dato, 
qubd nullus omnino tortor inveniri 
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sentence in capital crimes, fixed unalterably by custom, 
allowed nothing to vindictiveness and indignation. 
There hardly occurs an example of any one being noto­
riously put to death without form of t r ia l , except in 
moments of flagrant c i v i l war. If the rights of juries 
were sometimes evaded by irregular jurisdictions, they 
were at least held sacred by the courts of l a w : and 
through a l l the vicissitudes of c i v i l l iberty, no one ever 
questioned the primary right of every freeman, handed 
down from his Saxon forefathers, to the t r ia l by his peers. 
A just regard for public safety prescribes the necessity 
of severe penalties against rebellion and conspiracy ; but 
the interpretation of these offences, when intrusted to 
sovereigns and their counsellors, has been the most 
tremendous instrument of despotic power. In rude 
ages, even though a general spirit of political l iberty 
may prevail, the legal character of treason w i l l commonly 
be undefined ; nor is it the disposition of lawyers to give 
greater accuracy to this part of criminal jurisprudence. 
The nature of treason appears to have been subject to 
much uncertainty in England before the statute of 
Edward I I I . I f that memorable law did not give a l l 
possible precision to the offence, which we must certainly 
allow, it prevented at least those stretches of vindictive 
tyranny which disgrace the annals of other countries. 
The praise, however, must be understood as comparative. 
Some cases of harsh if not illegal convictions could 
hardly fail to occur in times of violence and during 
changes of the reigning family. Perhaps the circum­
stances have now and then been aggravated by historians. 
Nothing could be more illegal than the conviction of the 
earl of Cambridge and lord Scrope in 1415, if it be 
true, according to Carte and Hume, that they were not 
heard in their defence. But whether this is to be abso­
lutely inferred from the recordd is perhaps open to 
question. There seems at least to have been no sufficient 
motive for such an i r regular i ty ; their participation in a 
treasonable conspiracy being manifest from their own 

vateat in Anglia, utram pro tortoribus learned ' Reading on the Use of Tortur 
mittendum sit ad partes transmarinas ? in the Criminal Law of England, b; 
Walt. Hemingford, p. 256. Instances, David Jardine, Esq., 1837.' 
however, of its use are said to have d Rot Parl. vol. iv p. 65. 
occurred in the 15th century. See a 
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confession. The proceedings against Sir John Mortimer 
in the 2nd of Henry V I . e are called by Hume highly 
irregular and illegal. They were, however, by act of 
attainder, which cannot well be styled illegal. Nor are 
they to be considered as severe. Mortimer had broken 
out of the Tower, where he was confined on a charge of 
treason. This was a capital felony at common l aw; and 
the chief irregularity seems to have consisted in having 
recourse to parliament in order to attaint h im of 
treason, when he had already forfeited his life by 
another crime. 

I would not w i l l i ng ly attribute to the prevalence of 
Tory dispositions what may be explained otherwise, 
the progress which Mr. Hume's historical theory as to 
our constitution has been gradually making since its 
publication. The tide of opinion, which since the 
Ee volution, and indeed since the reign of James L, had 
been flowing so strongly in favour of the antiquity of 
our liberties, now seems, among the higher and more 
literary classes, to set pretty decidedly the other way. 
Though we may st i l l sometimes hear a demagogue chat­
tering about the witenagemot, it is far more usual to find 
sensible and liberal men who look on Magna Charta i t ­
self as the result of an uninteresting squabble between 
the king and his barons. Acts of force and injustice, 
which strike the cursory inquirer, especially if he derives 
his knowledge from modem compilations, more than the 
average tenor of events, are selected and displayed as 
fair samples of the law and of its administration. We 
are deceived by the comparatively perfect stale of our 
present liberties, and forget that our superior security is 
far less owing to positive law than to the control which 
is exercised over government by public opinion through 
the general use of printing, and to the diffusion of 
liberal principles in policy through the same means. 
Thus disgusted at a contrast which it was hardly candid 
to institute, we turn away from the records that attest 
the real, though imperfect, freedom of our ancestors; and 
are w i l l i n g to be persuaded that the whole scheme of 
English polity, t i l l the commons took on themselves to 
assert their natural rights against James I . , was at befit 

e Rot Parl vol iv. p. 202. 
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but a mockery of popular privileges, hardly recognised 
in theory, and never regarded in effect/ 

This system, when stripped of those slavish inferences 
that Brady and Carte attempted to bui ld upon i t , admits 
perhaps of no essential objection but its want of histori­
cal t ruth. God forbid that our rights to just and free 
government should bo tried by a j u r y of antiquaries! 
Yet it is a generous pride that intertwines the conscious­
ness of hereditary freedom w i t h the memory of our 
ancestors; and no tr i f l ing argument against those who 
seem indifferent in its cause, that the character of the 
bravest and most virtuous among nations has not 
depended upon the accidents of race or climate, but 
been gradually wrought by the plastic influence of c iv i l 
rights, transmitted as a prescriptive inheritance through 
a long course of generations. 

By what means the English acquired and preserved 
this political liberty, which, even in the fif­
teenth century, was the admiration of judicious 
foreigners/ is a very rational and interesting 
inquiry. Their own serious and steady attach­
ment to the laws must always be reckoned among the 
principal causes of this blessing. The c iv i l equality of 
a l l freemen below the rank of peerage, and the subjec­
t ion of peers themselves to the impartial arm of justice, 
and to a due share in contribution to public burthens, 
advantages unknown to other countries, tended to iden­
t i fy the interests and to assimilate the feelings of the 
aristocracy w i t h those of the people; classes whose 
dissension and jealousy has been in many instances the 
surest hope of sovereigns aiming at arbitrary power. 
This freedom from the oppressive superiority of a p r i v i ­
leged order was peculiar to England. In many king­
doms the royal prerogative was at least equally l imited. 
The statutes of Aragon are more fu l l of remedial 
provisions. The r ight of opposing a tyrannical govern­
ment by arms was more frequently asserted in Castile. 
But nowhere else did the people possess by law, and I 
think, upon the whole, in effect, so much security for 

f This was written In 1811 or 
1812; and is among many passages 
which the progress of time has some­
what falsified. 

g Philip de Comines takes several op­
portunities of testifying his esteem for 
the English government. See particu­
larly L iv. c. i. and 1. v. c. xix. 
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their personal freedom and property. Accordingly, the 
middl ing ranks flourished remarkably, not on ly in com­
mercial towns, but among the cultivators of the soil. 
" There is scarce a small village," says Sir J ,Fortescue, 
" in which you may not find a knight, an esquire, or 
some substantial householder (paterfamilias), commonly 
called a frankleyn,11 possessed of considerable estate ; be­
sides others who are called freeholders, and many yeo­
men of estates sufficient to make a substantia|gjury." I 
would, however, point out more particularly two causes 
which had a very leading efficacy in the gradual develop­
ment of our constitution; first, the schemes of con­
tinental ambition in which our government was long 
engaged; secondly, the manner in which feudal pr in­
ciples of insubordination and resistance were modified 
by the prerogatives of the early Norman kings. 

1. At the epoch when Wi l l i am the Conqueror ascended 
the throne, hardly any other power was possessed by 
the k ing of France than what he inherited from the great 
fiefs of the Capetian family. War w i t h such a potentate 
was not exceedingly to be dreaded, and' Wi l l i am, besides 
his immense revenue, could employ the feudal services 
of his vassals, which were extended by him to continental 
expeditions. These circumstances were not essentially 
changed t i l l after the loss of Normandy; for the acqui­
sitions of Henry I I . kept h im ful ly on an equality w i t h 
the French crown, and the dilapidation which had taken 
place in the royal demesnes was compensated by several 
arbitrary resources that filled the exchequer of these 
monarchs. But in the reigns of John and Henry I I I . , 
the position of England, or rather of its sovereign, w i t h 
respect to France, underwent a very disadvantageous 
change. The loss of Normandy severed the connexion 
between the English nobi l i ty and the continent; they 
had no longer estates to defend, and took not sufficient 

h By a frankleyn in this place we are 
to understand what we call a country 
squire, like the frankleyn of Cliaucer; 
for the word esquire in Fortescue's time 
was only used in its limited sense, for 
the sons of peers and knights, or such as 
had obtained the title by creation or some 
other legal means. 

The mention of Chaucer leads me to 

add that the prologue to his Canterbury 
Tales is of itself a continual testimony to 
the plenteous and comfortable situation 
of the middle ranks in England, as well 
as to that fearless independence and fre­
quent originality of character amongst 
them, which liberty and competence have 
conspired to produce. 
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interest in the concerns of Guienne to fight for that pro­
vince at their own cost. Their feudal service was now 
commuted for an escuage, which fell very short of the 
expenses incurred in a protracted campaign. Tallages 
of royal towns and demesne lands, extortion of money 
from the Jews, every feudal abuse and oppression, were 
tried in vain to replenish the treasury, which the defence 
of Eleanor's inheritance against the increased energy of 
France wa,s constantly exhausting. Even in the most 
arbitrary reigns, a general tax upon landholders, in any 
cases but those prescribed by the feudal law, had not 
been ventured ; and the standing bulwark of Magna 
Charta, as wel l as the feebleness and unpopularity of 
Henry I I I . , made it more dangerous to violate an esta­
blished principle. Subsidies were therefore constantly 
required ; but for these it was necessary for the k ing to 
meet parliament, to hear their complaints, and, if he 
could not elude, to acquiesce in their petitions. These 
necessities came s t i l l more urgently upon Edward I . , 
whose ambitious spirit could not patiently endure the 
encroachments of Phil ip the Fair, a r ival not less ambi­
tious, but certainly less distinguished by personal prowess, 
than himself. What advantage the friends of liberty 
reaped from this ardour for continental warfare is strongly 
seen in the circumstances attending the Confirmation of 
the Charters. 

But after this statute had rendered alf tallages without 
consent of parliament illegal, though it d id not for some 
time prevent their being occasionally imposed, it was 
s t i l l more difficult to carry on a war w i t h France or 
Scotland, to keep on foot naval armaments, or even to 
preserve the courtly magnificence which that age of 
chivalry affected, without perpetual recurrence to the 
house of commons. Edward I I I . very l i t t le consulted 
the interests of his prerogative when he stretched forth 
his hand to seize the phantom of a crown in France. It 
compelled him to assemble parliament almost annually, 
and often to hold more than one session w i t h i n the year. 
Here the representatives of England learned the habit 
of remonstrance and conditional supply; and though, in 
the meridian of Edward's age and vigour, they often 
failed of immediate redress, yet they gradually swelled 
the statute-roll w i t h provisions to secure their country's 

VOL. I I I . M 
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freedom; and acquiring self-confidence by mutual inter­
course, and sense of the public opinion, they became 
able, before the end of Edward's reign, and s t i l l more 
in that of his grandson, to control, prevent, and punish 
the abuses of administration. Of a l l these proud and 
sovereign privileges, the right of refusing supply was 
the key-stone. But for the long wars in which our 
kings were involved, at first by their possession of 
Guienne, and afterwards by their pretensions upon the 
crown of France, it would have been easy to suppress 
remonstrances by avoiding to assemble parliament. For 
it must be confessed that an authority was given to the 
king's proclamations, and to ordinances of the council, 
which differed but l i t t le from legislative power, and 
would very soon have been interpreted by complaisant 
courts of justice to give them the fu l l extent of statutes. 

It is common indeed to assert that the liberties of 
England were bought w i th the blood of our forefathers. 
This is a very magnanimous boast, and in some degree 
is consonant enough to the truth. But it is far more 
generally accurate to say that they were purchased by 
money. A great proportion of our best laws, including 
Magna Charta itself, as it now stands confirmed by 
Henry I I I . , were, in the most literal sense, obtained by 
a pecuniary bargain w i th the crown. In many parlia-
ments of Edward I I I . and B i c h a r d I I . this sale of redress 
is chaffered for as distinctly, and wi th as l i t t le apparent 
sense of disgrace, as the most legitimate business between 
two merchants would be transacted. 80 l i t t le was there 
of voluntary benevolence in what the loyal courtesy of 
our constitution styles concessions from the throne; and 
so l i t t le t i t le have these sovereigns, though we cannot 
refuse our admiration to the generous virtues of Edward 
I I I . and Henry V . , to claim the gratitude of posterity as 
the benefactors of their people ! 

2. The relation established between a lord and his 
vassal by the feudal tenure, far from containing pr in­
ciples of any servile and implicit obedience, permitted 
the compact to be dissolved in case of its violation by 
either party. This extended as much to the sovereign 
as to inferior lords; the authority of the former in 
France, where the system most flourished, being for 
sevoral ages rather feudal than political. If a vassal 
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was aggrieved, and if justice was denied him, he sent a 
defiance, that is, a renunciation of fealty to the king, and 
was entitled to enforce redress at the point of his sword. 
It then became a contest of strength as between two 
independent potentates, and was terminated by treaty, 
advantageous or otherwise, according to the fortune of 
war. This privilege, suited enough to the situation of 
France, the great peers of which did not originally 
intend te admit more than a nominal supremacy in the 
house of Capet, was evidently less compatible w i th the 
regular monarchy of England. The stern natures of 
Wi l l i am the Conqueror and his successors kept in con­
t rol the mutinous spirit of their nobles, and reaped the 
profit of feudal tenures without submitting to their 
reciprocal obligations. They counteracted, if I may so 
say, the centrifugal force of that system by the application 
of a stronger power; by preserving order, administering 
justice, checking tho growth of baronial influence and 
riches, w i th habitual activity, vigilance, and severity. 
St i l l , however, there remained the original principle, 
that allegiance depended conditionally upon good treat­
ment, and that an appeal might be lawfully made to 
arms against an oppressive government. Nor was this, 
we may be sure, left for extreme necessity, or thought to 
require a long enduring forbearance. In modern times 
a k ing compelled by his subjects' swords to abandon any 
pretension would be supposed to have ceased to reign; 
and the express recognition of such a right as that of 
insurrection has been just ly deemed inconsistent w i th 
the majesty of law. But ruder ages had ruder senti­
ments. Force was necessary to repel force ; and men 
accustomed to see the king's authority defied by private 
riot were not much shocked when it was resisted in 
defence of public freedom. 

The Great Charter of John was secured by the election 
of twenty-five barons as conservators of the compact. If 
the king, or the justiciary in his absence, should trans­
gress any article, any four might demand reparation, and 
on denial carry their complaint to the rest of their body. 
44 And those barons, w i t h a l l the commons of the land, 
shall distrain and annoy us by every means in their 
power; that is, by seizing our castles, lands, and posses­
sions, and every other mode, t i l l the wrong shall be 
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repaired to their satisfaction; saving our person, and our 
queen and children. And when it shall be repaired they 
shall obey us as before." 'l It is amusing to see the com­
mon law of distress introduced upon this gigantic scale; 
and the capture of the king's castles treated as analogous 
to impounding a neighbour's horse for breaking fences. 

A very curious illustration of this feudal principle is 
found in the conduct of Wil l iam earl of Pembroke, one 
of the greatest names in our ancient history, towards 
Henry I I I . The king had defied him, which was tanta­
mount to a declaration of war ; alleging that he had made 
an inroad upon the royal domains. 'Pembroke maintained 
that he was not the aggressor, that the k ing had denied 
him justice, and been the first to invade his territory ; on 
which account he had thought himself absolved from his 
homage, and at l iberty to use force against the malignity 
of the royal advisers. " Nor would it be for the king's 
honour," the earl adds, " tha t I should submit to his w i l l 
against reason, whereby I should rather do wrong to him 
and to that justice which he is bound to administer 
towards his people; and I should give an i l l example to 
a l l men in deserting justice and right in compliance w i th 
his mistaken w i l l . For this would show that I loved my 
worldly wealth better than justice." These words, w i th 
whatever dignity expressed, it may be objected, prove 
only the disposition of an angry and revolted earl. But 
even IlQnry fully admitted the right of taking anus 
against himself if he had meditated his vassal's destruc­
tion, and disputed only the application of this maxim to 
the earl of Pembroke.k 

These feudal notions, which placed the moral obliga­
t ion of allegiance very low, acting under a weighty 
pressure from the real strength of the crown, were 
favourable to constitutional liberty. The great vassals of 
France and Germany aimed at l iv ing independently on 
their fiefs, w i th no further concern for the rest than as 
useful allies having a common interest against the crown. 
But in England, as there was no prospect of throwing off 
subjection, the barons endeavoured only to lighten its 
burthen, fixing l imits to prerogative by law, and securing 
their observation by parliamentary remonstrances or by 

i Brady's Hist. vol. i . ; Appendix, p. 148. 
k Matt Parls, p. 330; Lyttelton's Hist of Henry I I . vol lv. p. 41. 
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dint of arms. Hence, as al l rebellions in England were 
directed only to coerce the government, or at the utmost 
to change the succession of the crown, without the 
smallest tendency to separation, they did not impair the 
national strength nor destroy the character of the consti­
tution. In a l l these contentions it is remarkable that 
the people and clergy sided wi th the nobles against the 
throne. No individuals are so popular w i t h the monkish 
annalists, who speak the language of the populace, as 
Simon earl of Leicester, Thomas earl of Lancaster, and 
Thomas duke of Gloucester, all turbulent opposers of the 
royal authority, and probably l i t t le deserving of their 
panegyrics. Very few English historians of the middle 
ages are advocates of prerogative. This may be ascribed 
both to the equality of our laws and to the interest which 
the aristocracy found in courting popular favour, when 
committed against so formidable an adversary as the 
king. And even now, when the stream that once was 
hurried along gullies and dashed down precipices hardly 
betrays upon its broad and tranquil bosom the motion 
that actuates i t , it must s t i l l be accounted a singular 
happiness of our constitution that, a l l ranks graduating 
harmoniously into one another, the interests of peers and 
commoners are radically interwoven; each in a certain 
sense distinguishable, but not balanced l ike opposite 
weights, not separated l ike discordant fluids, not to be 
secured by insolence or jealousy, but by mutual adherence 
and reciprocal influences. 

From the time of Edward I. the feudal system and all 
the feelings connected w i t h it declined very 
rapidly. But what the nobili ty lost in the 
number of their mili tary tenants was in some 
degree compensated by the state of manners. 
The higher class of them, who took the chief 
share in public affairs, were exceedingly opulent; and 
their mode of life gave wealth an incredibly greater 
efficacy than it possesses at present. Gentlemen of large 
estates and good families who had attached themselves to 
these great peers, who bore offices which we should call 
menial in their households, and sent their children thither 
for education, were of course ready to follow their banner 
in rising, without much inquiry into the cause. S t i l l 
less would the vast body of tenants and their retainers, 
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who were fed at the castle in time of peace, refuse to 
carry their pikes and staves into the field of battle. 
Many devices were used to preserve this aristocratic 
influence, which riches and ancestry of themselves ren­
dered so formidable. Such was the maintenance of suits, 
or confederacies for the purpose of supporting each other's 
claims in litigation, which was the subject of frequent 
complaints in parliament, and gave rise to several prohi­
bitory statutes. By help of such confederacies parties 
were enabled to make violent entries upon the lands they 
claimed, which the law itself could hardly be said to dis­
courage.m Even proceedings in courts of justice were 
often liable to intimidation and influence." A practice 
much allied to confederacies of maintenance, though 
ostensibly more harmless, was that of giving liveries to 
al l retainers of a noble fami ly ; but it had an obvious 
tendency to preserve that spirit of factious attachments 
and animosities which it is the general policy of a wise 
government to dissipate. From the first year of Richard 
I I . we find continual mention of this custom, wi th many 
legal provisions against i t , but i t was never abolished t i l l 
the reign of Henry V I I . ° 

m If a man was disseised of his land, 
he might enter upon the disseisor and 
reinstate himself without course of law. 
In what case this right* of entry was 
taken away, or tolled, as it was expressed, 
by the death or alienation of the dis­
seisor, is a subject extensive enough to 
occupy two chapters of Lit t leton. What 
pertains to our inquiry is, that by an 
entry in the- old law-books we must 
understand an actual repossession of the 
disseisee, not a suit in ejectment, as it is 
now interpreted, but which is a compa­
rat ively modern proceeding. The first 
remedy, says Bri t ton, of the disseisee is 
to collect a body of his friends (recoiller 
amys et force), and without delay to cast 
oat the disseisors, or at least to maintain 
himself in possession along w i t h them. 
c, 44. This entry ought indeed by 
5 R. H s t a t i. c. 8, to be made peace­
ab ly ; and the justices might assemble 
the posse comitatus to imprison persons 
entering on lands by violence (15 R. H. 
c. 2), but these laws i m p l y the facte that 
made them necessary. 

n Ko lord, or other person, by 20 

R. I I . c. 3, was permitted to sit on the 
bench w i t h the justices of assise. Trials 
were sometimes overawed by armed 
parties, who endeavoured to prevent 
their adversaries from appearing. Paston 
Letters, v o l i i i . p . l i » , 

° From a passage in the Paston Let ­
ters (vol . i i . p. 23) it appears that, far 
from these acts being regarded, it was 
considered as a mark of respect to the 
king, when he came into a county, for 
the noblemen and gentry to meet h im 
wi th as many attendants in l ivery as they 
could muster. Sir John Paston was to 
provide twenty men in their l ivery-
gowns, and the duke of Norfolk two 
hundred. This illustrates the well-known 
story of Henry V I I . and the earl of 
Oxford, and shows the mean and op­
pressive conduct of the k ing in that 
affair, which Hume has pretended to 
justify. 

In the first of Edward I V . i t is said 
in the ro l l of parliament (vo l . v. p. 407), 
that, '' by yeviug of liveries and signets, 
contrary to the statutes and ordinances 
made aforetyme, maintenauace of quar-
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These associations under powerful chiefs were only 
incidentally beneficial as they tended to wi th­
stand the abuses of prerogative. In their more 
usual course they were designed to thwart the 
legitimate exercise of the king's government in the 
administration of the laws. A l l Europe was a scene of 
intestine anarchy during the middle ages; and though 
England was far less exposed to the scourge of private 
war than most nations on the continent, we should find, 
could we recover the local annals of every country, such 
an accumulation of'petty rapine and tumult as would 
almost alienate us from the l iberty which served to 
engender i t . This was the common tenor of manners, 
sometimes so much aggravated as to find a place in 
general h is tory/ more often attested by records during 
the three centuries that the house of Plantagenet sat on 
the throne. Disseisin, or forcible dispossession of free­
holds, makes one of the most considerable articles in our 
law-books.1 Highway robbery was from the earliest 

rels, extortions, robberies, murders been 
mult ipl ied and continued w i t h i n this 
reame, to the grete disturbaunce and in -
quietatiou of the same." 

P Thus to select one passage out of 
many t Endem anno (1332) quidam ma-
l ign i , fu i t i quorundam magnatum pnesi-
dio, regis adolescentiam spernentes, et 
regnum perturbare intendentes, in tantam 
tnrbam creverunt, nemora et saltus occu-
pavcrunt, i ta quod tot i regno terrori es-
sent. Walsingbam, p. 132. 

q I am aware that in many, probably 
a great majority of reported cases, this 
word was technically used, where some 
unwarranted conveyance, such as a feoff­
ment by the tenant for life, was held to 
have wrought a disseisin; or where the 
plaint iff was allowed, for the purpose of 
a more convenient remedy, to feign h im­
self disseised, which was called disseisin 
by election. B u t several proofs might 
be brought from the parliamentary peti­
tions, and I doubt not, if nearly looked 
at, from the Year-books, tha i in other 
cases there was an actual and violent 
expulsion. And the definition of dis­
seisin in a l l the old writers, such as 
Bri t ton and Li t t le ton, is obviously framed 
upon its primary meaning o tv io len t dis-
pomeition, which the word had probably 

acquired long before the more peaceable 
disseisins, if I may use the expression, 
became the subject of the remedy by 
assise. 

I would speak w i t h deference of Lord 
Mansfield's elaborate judgment in Tay­
lor dem. Atk ins v. Horde, 1 Burrow, 107, 
&c . ; but some positions in i t appear 
to me rather too strongly stated; and 
particularly that the acceptance of the 
disseisor as tenant by the lord was neces­
sary to render the disseisin complete; a 
condition which I have not found hinted 
in any law-book. See Butler's note on 
Co. L i t t p. 330; where that eminent 
lawyer expresses similar doubts as to 
Lord Mansfield's reasoning. It may how­
ever be remarked, that constructive or 
elective disseisins, being of a technical 
nature, were more l ike ly to produce 
cases in the Year-books than those ac­
companied w i t h actual violence, which 
would commonly tu rn only on matters 
of fact, and be determined by a j u r y . 

A remarkable instance of violent dis­
seisin, amounting in effect to a private 
war, may be found in the Paston Letters, 
occupying most of the fourth volume. 
One of the Paston family, claiming & 
r ight to Caistor Castle, kept possession 
against the duke of Norfolk, who brought 
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times a sort of national crime. Capital punishments, 
though very frequent, made l i t t le impression on a bold 
and a licentious crew, who had at least the sympathy of 
those who had nothing to lose on their side, and flattering 
prospects of impunity. We know how long the outlaws 
of Sherwood lived in tradition—men. who, like some of 
their betters, have been permitted to redeem by a few 
acts of generosity the just ignominy of extensive crimes. 
These, indeed, were the heroes of vulgar applause; but 
when such a judge as Sir John Fortescue could exult that 
more Englishmen were hanged for 'rubbery in one year 
than French in seven, and that, " i f an Englishman be 
poor, and see another having riches which may be token 
from him by might, he w i l l not spare to do so," r i t may 
be perceived how thoroughly these Sentiments had per­
vaded the public mind. 

Such robbers, I have said, had flattering prospects of 
impunity. Besides the general want of communication, 
which made one who had fled from his own neighbourhood 
tolerably secure, they had the advantage of extensive 
forests to facilitate their depredations and prevent detec­
tion. When outlawed or brought to t r ia l , the worst 
offenders could frequently purchase charters of pardon, 
which defeated justice in the moment of her b low/ Nor 

a large force, and laid a regular siege to 
the place, t i l l i t surrendered for want of 
provisions. Two of the besiegers were 
ki l led. It does not appear that any legal 
measures were taken to prevent or puuish 
this outrage. 

r Difference between an Absolute and 
Limi ted Monarchy, p. 99. 

s The manner in which these were 
obtained, in spite of law, may be noticed 
among the violent courses of prerogative. 
By statute 2 E. I I I . c. 2, confirmed by 
10 E. I I I . c. 2, the king's power of grant­
ing pardons was taken away, except In 
cases of homicide per infortunium. 
Another act, U E. i l l . c. 15, reciting that 
the former laws in this respect have not 
been kept, declares that a i l pardons con­
trary to them shall be holden as nu l l . 
This however was disregarded l ike the 
rest ; and the commons began tacitly to 
recede from them, and endeavoured to 
compromise the question wi th the crown. 
By 27 E. Ill. s tat 1, c 2, without advert­

ing to the existing provisions, which may 
therefore seem to be repealed by implica­
tion, it is enacted that in every charter 
of pardon, granted at any one's sugges­
tion, the suggestor's name and the grounds 
of his suggestion shall be expressed, that 
if the same be found untrue it may be 
disallowed. And in 13 R. H. stat. 2, c. 1, 
we are surprised to find the commons 
requesting that pardons might not be 
granted, as if the subject were whol ly 
unknown to the l a w ; the king protest­
ing in reply that he w i l l save his l iberty 
and regality, as his progeuitors had 
done before, but conceding some regula­
tions, far less remedial than what were 
provided already by the 27tb of Ed­
ward I I . Pardons make a pretty large 
head in Brooke's Abridgment, and were 
undoubtedly granted without scruple by 
every one of our kings. A pardon ob-
tained in a case of peculiar atrocity is 
the subject of a specific remonstrance in 
23 H . V I . R o t Par l . vol. v . p . I I I . 
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were the nobili ty ashamed to patronise men guilty of 
©very crime. Several proofs of this occur in the rolls. 
Thus, for example, in the 22nd of Edward I I I , , the com­
mons pray that, " whereas it is notorious how robbers 
and malefactors infest the country, the k ing would charge 
the great men of the land that none such be maintained 
by them, p r iv i ly or openly, but that they lend assistance 
to arrest and take such ill-doers. , , t 

It is perhaps the most meritorious part of Edward I.'s 
government that he bent a l l his power to restrain these 
breaches of tranquil l i ty. One of his salutary provisions 
is s t i l l in constant use, the statute of coroners. Another, 
more extensive, and, though partly obsolete, the founda­
tion of modem laws, is the statute of Winton, which, 
reciting that " from day to day robberies, murders, burn­
ings, and theft be more often used than they have been 
heretofore, and felons cannot be attainted by the oath of 
jurors which had rather suffer robberies on strangers to 
pass without punishment than indite the offenders, of 
whom great part be people of the same country, or at 
least, if the offenders be of another country, the receivers 
be of places near,'' enacts that hue and cry shall be made 
upon the commission of a robbery, and that the hundred 
shall remain answerable for the damage unless the felons 
be brought to justice. It may be inferred from this pro-

t Rot. Parl. t o i . i i . p. 201. A strange 
policy, fur which no rational cause can be 
alleged, kept Wales and even Cheshire 
distinct from the rest of the kingdom. 
Nothing could IM? more injurious to the 
adjacent counties. Upon the credit of 
their immuni ty from the jurisdiction of 
the king's courte, the people of Cheshire 
broke wi th armed bauds into the neigh­
bouring counties, and perpetrated a l l the 
crimes in their power. Rot. Parl. vol . Hi. 
p. 81, 20], 440; Stat. I H. I V . c. 18. As 
to the Welsh frontier, it was constantly 
almost in a state of war, which a very 
l i t t le good sense and benevolence in any 
one of our shepherds would have easily 
prevented, by admitt ing the conquered 
people to partake in equal privileges 
w i t h their fellow-subjects. Instead of 
this, they satisfied themselves w i t h 
aggravating the mischief by granting 
legal reprisals upon Welshmen. Stat 2 
H. I V . c. 16. Welshmen were absolutely 

excluded from bearing offices in Wales 
The English l iv ing in the English towns 
of Wales earnestly petition, 23 H. Vl. 
R o t Parl. vol . v. "p. 104, 154, that this 
exclusion may be kept in force. Com­
plaints of the disorderly state of the 
Welsh frontier are repeated as late as 
12 E. I V . vol . v i . p. 8. 

It is curious that, so early as 15 E. I L , 
a w r i t was addressed to the earl of 
Arundel, justiciary of Wales, directing 
h im to cause twenty-four discreet persons 
to be chosen from the north, and as many 
from the south of that principality, to 
serve i n parliament Ro t P a r l , v o l i . 
p. 456. And we find a similar w r i t in 
the 20th of the same king. Prynues 
Register, 4th part, p. 60. Wi l l i s says 
that he has seen a return to one of these 
precepts, much obliterated, but from 
which it appears that Conway, Beaumaris, 
and Carnarvon returned members. Not i -
t i a Parl iamentar ia , vol . i . preface, p . 16. 
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vision that the ancient law of frank-pledge, though 
retained longer in form, had lost its efficiency. By the 
same act, no stranger or suspicious person was to lodge 
even in the suburbs of towns; the gates were to be kept 
locked from sunset to sunrising; every host to be 
answerable for his guest; the highways to be cleared of 
trees and underwood for two hundred feet on each side; 
and every man to keep arms according to his substance 
in readiness to follow the sheriff on hue and cry raised 
after felons.u The last provision indicates that the rob­
bers plundered the country in formidable bands. One of 
these, in a subsequent part of Edward's reign, burned 
the town of Boston during a fair, and obtained a vast 
booty, though their leader had the i l l fortune not to 
escape the gallows. 

The preservation of order throughout the country was 
originally intrusted not only to the sheriff, coroner, and 
constables, but to certain magistrates called conservators 
of the peace. These, in conformity to the democratic 
character of our Saxon government, were elected by the 
freeholders in their county court.x But Edward I . issued 
commissions to carry into effect the statute of Winton ; 
and from the beginning of Edward I I I . ' s reign the 
appointment of conservators was vested in the crown, 
their authority gradually enlarged by a series of statutes, 
and their titles changed to that of justices. They were 
empowered to imprison and punish al l rioters and other 
offenders, and such as they should find by indictment or 
suspicion to be reputed thieves or vagabonds, and to take 
sureties for good behaviour from persons of evi l fame.y 

Such a jurisdiction was hardly more arbitrary than, in a 
free and civilized age, it has been thought fit to vest in 
magistrates; but it was i l l endured by a people who 
placed their notions of l iberty in personal exemption 
from restraint rather than any political theory. An act 
having been passed (2 R. I I . stat. 2, c. 6), in consequence 
of unusual riots and outrages, enabling magistrates to 

u The statute of Winton was confirmed, 
and proclaimed afresh by the sheriffs, 7 R. 
I I . c, 6, after an era of great disorder. 

x Blackatone, vol. i. c. 9; Carte, vol. ii. 
p. 203. 

y I E Ill stat 2, c. 16; 4 E. I I I . c. 2; 

34 E. I I I . c. 1; 7 R. I I . c. 5. The insti­
tution excited a good deal of ill-will, even 
before these strong acts were passed. 
Many petitions of the commons in the 
28th E. 111., and other years, complain of 
it Rot. Parl vol. ii 
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commit the ringleaders of tumultuary assemblies without 
waiting for legal process t i l l the next arrival of justices of 
gaol delivery, the commons petitioned next year against 
this "horr ib le grievous ordinance,'' by which " every 
freeman in the kingdom would be in bondage to these 
justices," contrary to the great charter, and to many 
statutes, which forbid any man to be taken without due 
course of law.2 So sensitive was their jealousy of arbi­
trary imprisonment, that they preferred enduring riot 
and robbery to chastising them by any means that might 
afford a precedent to oppression, or weaken men's rever­
ence for Magna Charta. 

There are two subjects remaining to which this retro­
spect of the state of manners naturally leads us, and 
which I would not pass unnoticed, though not perhaps 
absolutely essential to a constitutional history; because 
they tend in a very material degree to illustrate the pro­
gress of society, w i t h which c iv i l l iberty and regular 
government are closely connected. These are, first, the 
servitude or villenage of the peasantry, and their gradual 
emancipation from that condition; and, secondly, the 
continual increase of commercial intercourse w i t h foreign 
countries. But as the latter topic w i l l fall more conve­
niently into the next part of this work, I shall postpone 
its consideration for the present. 

In a former passage I have remarked of the Anglo-
Saxon ceorls that neither their situation nor 
that of their descendants for the earlier reigns 
after the Conquest appears to have been mere 
servitude. But from the time of Henry I I . , as 
we learn from Glanvil , the v i l l e in , so called, 
was absolutely dependent upon his lord's w i l l , com­
pelled to unlimited services, and destitute of property, 
not only in the land he held for his maintenance, but in 
his own acquisitions." If a v i l l e in purchased or in ­
herited land, the lord might seize i t ; if he accumulated 
stock, its possession was equally precarious. Against 
his lord he had no r ight of action; because his indem-

z Rot. Parl. vol. ill. p. 65. It may be 
observed that this act, 2 E. IL c 16, was 
not founded on a petition, but on the 
king's answer; so that the commons 
were not real parties to it, and accord­

ingly call it an ordinance in their present 
petition. This naturally increased their 
animosity in treating it as an infringe­
ment of the subject's right. 

a Glanvil, l v. c. 5 

Villenage 
of the 
peasantry. 
Its nature 
and gradual 
extinction. 
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n i ty in damages, if he could have recovered any, might 
have been immediately taken away. If he fled from his 
lord's service, or from the land which he held, a wr i t 
issued de nativitate probanda, and the master recovered 
his fugitive by law. His children were born to the 
same state of servitude; and, contrary to the rule of the 
c iv i l law, where one parent was free and the other in 

villenage, the offspring followed their father's condition.b 

This was certainly a severe lo t ; yet there are circum­
stances which materially distinguish it from slavery. 
The condition of villenage, at least in later times, was 
perfectly relative; it formed no distinct order in the 
political economy. No man was a v i l le in in the eye 
of law, unless his master claimed h i m : to all others he 
was a freeman, and might acquire, dispose of, or sue for 
property without impediment. Hence Sir E. Coke 
argues that villeins are included in the 29th article of 
Magna Charta: " No freeman shall be disseised nor im­
prisoned."c For murder, rape, or mutilation of his 
vi l le in , the lord was indictable at the king's suit; though 
not for assault or imprisonment, which were wi th in the 
sphere of his seignorial authority.d 

b According to Bracton, the bastard 
of a nief, or female vil lein, , was born in 
servitude; and where the parents lived 
on a vi l le in tenement, the children of a 
uief, even though married to a freeman, 
were villeins, 1. i v. c. 2 1 ; and see Beames's 
translation of Glanvil, p. 109. But L i t ­
tleton lays down an opposite doctrine, 
that a bastard was necessarily free; be­
cause, being the child of no father in the 
contemplation of law, he could not ba 
presumed to inherit servitude from any 
one; and makes no distinction as to the 
parent's residence. Sect 188. I merely 
take notice of this change in the law be­
tween the reigns of Henry I I I . and Ed­
ward I V . as an instance of the bias which 
the judges showed in favour of personal 
freedom. Another, if we can rely upon 
i t , is more important. In the reign of 
Henry I I . a freeman marrying a nief, 
and settling on a vi l lein tenement, lost 
the privileges of freedom during the time 
of his occupation; legem terra} quasi 
nativus a m i t t i t Glanvil , 1. v. c. 6. This 
was consonant to the customs of some 
other countries, some of which went 
urther, and treated such a person for 

ever as a v i l le in . But, on the contrary, 
we find in Britton, a century later, that 
the nief herself by such a marriage be­
came free during the coverture, c. 31. 
[ N O T E X I I l ] 

c I must confess that I have some 
doubts how far this was law at the epoch 
of Magna Charta. Glanvil and Bracton 
both speak of the status villenagii, as 
opposed to that of liberty, and seem to 
consider it as a c iv i l condition, not a 
merely personal relation. The c ivi l law 
and the French treatise of Beaumanoir 
hold the same language. And Sir Robert 
Cotton maintains without hesitation that 
villeins are not wi th in the 29th section 
of Macma Charta, " being excluded by the 
word liber." Cotton's Posthuma, p. 223. 
Britton, however, a l i t t le after Bracton, 
says that in an action the v i l le in is 
answerable to a l l men, and al l men to 
him. p. 79. And later judges, in favorem 
libertatis, gave this construction to tho 
villein's situation, which must therefore 
be considered as the clear law of England 
in the fourteenth and fifteenth centuries. 

d Lit t leton, sect. 189, 190, speaks only 
of an appeal in the two former cases; 
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This class was distinguished into villeins regardant, 
who had been attached from time immemorial to a cer­
tain manor, and villeins in gross, where such territorial 
prescription had never existed, or had been broken. In 
the condition of these, whatever has been said by some 
writers, I can find no manner of difference; the distinc­
t ion was merely technical, and affected only the mode 
of pleading.c The term in gross is appropriated in our 
legal language to property held absolutely and without 
reference to any other. Thus it is applied to rights of 
advowson or of common, when possessed simply and not 
as incident to any particular lands. And there can be 
no doubt that it was used in the same sense for the pos­
session of a v i l l e i n / But there was a class of persons, 
sometimes inaccurately confounded wi th villeins, whom 
it is more important to separate. Villenage had a 
double sense, as it related to persons or to lands. As 
a l l men were free or villeins, so a l l lands were held by 
a free or v i l l e in tenure. As a v i l l e in might be en­
feoffed of freeholds, though they lay at the mercy of his 
lord, so a freeman might hold tenements in villenage. 
In this case his personal l iberty subsisted along w i t h 
the burthens of territorial servitude. He was bound to 
arbitrary service at the w i l l of the lord, and he might 
by the same w i l l be at any moment dispossessed; for 
such was the condition of his tenure. But his chattels 

but an indictment is a fo r t io r i ; and he 
Bays, sect. 194, that an indictment, 
though not an appeal, lies against the 
lord for maiming his v i l le in . 

e Gurdon, on Courts Baron, p. 592, sup­
poses the v i l le in in gross to have been 
the Lazzus or Servus of early times, a 
domestic serf, and of an inferior species 
to the cultivator, or v i l l e in regardant. 
Unlucki ly Bracton and Li t t le ton do not 
confirm this notion, which would be con­
venient enough; for in Domesday Book 
there is a marked distinction between 
the Servi and V i l l a n i . Blackstone ex­
presses himself inaccurately when he says 
the v i l l e in in gross was annexed to the 
person of the lord, and transferable by 
deed from one owner to another. By 
this means indeed a v i l l e i n regardant 
would become a v i l l e in in gross, but a l l 
vi l leins were alike liable to be sold by 
their owners. L i t t le ton , sect. 181. Blome-

field 's Norfolk, vol . i i i . p. 860. M r . Har-
grave supposes that villeins in gross 
were never numerous (Case of Somerset, 
Howell 's State Trials, vol . xx . p. 42) ; 
drawing this inference from the few cases 
relative to them that occur in the Year­
books. A n d certainly the form of a w r i t 
de nativitate probanda, and the peculiar 
evidence it required, which may be found 
in Fitzherbert's Natura Brevium, or in 
Mr . H.'s argument, are only applicable 
to the other species. It is a doubtful 
point whether a freeman could, in con­
templation of law, become a v i l l e in in 
gross; though his confession in a court 
of record, upon a suit already commenced 
(for this was requisite), would estop h im 
from claiming his l i b e r t y ; and hence 
Bracton speaks of this proceeding as a 
mode by which a freeman might fa l l into 
servitude, 

f [ N O T E X I V . ] 



174 VILLENAGE OF CHAP. VII I . PART I I I . 

were secure from seizure, his person from injury, and he 
might leave the land whenever he pleased.g 

From so disadvantageous a condition as this of vi l len-
age it may cause some surprise that the peasantry of 
England should have ever emerged. The law incapa­
citating a v i l le in from acquiring property, placed, one 
would imagine, an insurmountable barrier in the way of 
his enfranchisement. It followed from thence, and is 
positively said by Glanvil , that a v i l le in could not buy 
his freedom, because the price he tendered would 
already belong to his lord.h And even in the case of 
free tenants in villenage it is not easy to comprehend 
how their uncertain and unbounded services could ever 
pass into slight pecuniary commutations; much less 
how they could come to maintain themselves in their 
lands, and mock the lord w i t h a nominal tenure accord­
ing to the custom of the manor. 

This, l ike many others relating to the progress of 
society, is a very obscure inquiry. We can trace the 
pedigree of princes, f i l l up the catalogue of towns be­
sieged and provinces desolated, describe even the whole 
pageantry of coronations and festivals, but we cannot 
recover the genuine history of mankind. It has passed 
away w i t h slight and partial notice by contemporary 
wri ters ; and our most patient industry can hardly at 
present put together enough of the fragments to suggest 
a tolerably clear representation of ancient manners and 
social life. I cannot profess to undertake what would 
require a command of books as wel l as leisure beyond 
my reach; but the following observations may tend a 
l i t t le to illustrate our immediate subject, the gradual 
extinction of villenage. 

If we take what may be considered as the simplest 
case, that of a manor divided into demesne lands of the 
lord's occupation and those in the tenure of his vil leins, 
performing al l the services of agriculture for h im, it is 
obvious that his interest was to maintain just so many 
of these as his estate required for its cultivation. Land, 
the cheapest of artioles, was the price of their labour; 
and though the law did not compel h im to pay this or 
any other price, yet necessity, repairing in some degree 

g Bracton, 1. ii. c. 8; 1. iv. c. 28; Littleton, sect. 172 
h Glanvil, 1. iv. c 5. 
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the law's injustice, made those pretty secure of food and 
dwellings who were to give the strength of their arms 
for his advantage. But in course of time, as alienations 
of small parcels of manors to free tenants came to pre­
vai l , the proprietors of land were placed in a new situa­
t ion relatively to its cultivators. The tenements in 
villenage, whether by law or usage, were never sepa­
rated from the lordship, while its domain was reduced 
to a smaller extent through subinfeudations, sales, or 
demises for valuable rent. The purchasers under these 
alienation^ had occasion for labourers; and these would 
be free servants in respect of such employers, though in 
villenage to their original lord. As he demanded less 
of their labour, through the diminution of his domain, 
they had more to spare for other masters; and retaining 
the character of villeins and the lands they held by that 
tenure, became hired labourers in husbandry for the 
greater part of the year. It is true that al l their earn-

' ings were at the lord's disposal, and that he might have 
made a profit of their labour when he ceased to require 
it for his own land. But this, which the rapacity of 
more commercial times would have instantly suggested, 
might escape a feudal superior, who, wealthy beyond 
his wants, and guarded by the haughtiness of ancestry 
against the desire of such pi t i ful gains, was better 
pleased to w in the affection of his dependants than to 
improve his fortune at their expense. 

The services of villenage were gradually rendered less 
onerous and uncertain. Those of husbandry, indeed, 
are naturally uniform, and might be anticipated w i th no 
small exactness. Lords of generous tempers granted 
indulgences which were either intended to be or readily 
became perpetual. And thus, in the time of Edward 1., 
we find the tenants in some manors bound only to stated 
services, as recorded in the lord's book.1 Some of these, 
perhaps, might be villeins by blood; but free tenants in 
villenage were s t i l l more l ikely to obtain this precision 

i Dugdale's Warwickshire, apud Eden's 
State of the Poor, vol. i. p. 13. A pas­
sage in another local history rather seems 
to indicate that some kind of delinquency-
was usually alleged, and some ceremony 
employed, before the lord entered on the 
villein's land In Gissing manor, 39 E. 

I I I . , the jury present, that W. G., a vi l ­
lein by blood, was a rebel and ungrateful 
toward his lord, for which all his tene­
ments were seized. His offence was the 
having said that the lord kept four stolen 
sheep in his field. Blomefteld's Norfolk, 
vol i . p. 114. 
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in their services; and from claiming a customary right 
to be entered in the court-roll upon the same terms as 
their predecessors, prevailed at length to get copies of 
it for their security.k Proofs of this remarkable trans­
formation from tenants in villenage to copyholders are 
found in the reign of Henry I I I . 1 do not know, how­
ever, that they were protected, at so early an epoch, in 
the possession of their estates. But it is said in the 
Year-book of the 42nd of Edward I I I . to be " admitted 
for clear law, that, if the customary tenant or copyholder 
does not perform his services, the lord may seize his 
land as forfeited.""1 It seems implied herein, that, so 
long as the copyholder did continue to perform the re­
gular stipulations of his tenure, the lord was not at 
l iberty to divest h im of his estate; and this is said to 
be confirmed by a passage in Brit ton, which has escaped 
my search; though Li t t le ton intimates that copyholders 
could have no remedy against their lord." However, 
in the reign of Edward I V . this was put out of doubt by 
the judges, who permitted the copyholder to bring his 
action of trespass against the lord for dispossession. 

While some of the more fortunate villeins crept up 
into property as wel l as freedom under the name of 
copyholders, the greater part enfranchised themselves in 
a different manner. The law, which treated them so 
harshly, did not take away the means of escape; nor 
was this a matter of difficulty in such a country as 
England. To this, indeed, the unequal progression of 
agriculture and population in different counties would 
have naturally contributed. Men emigrated, as they 
always must, in search of cheapness or employment, 

k Gurdon on Courts Baron, p. 574. 
m Brooke's Abr idgm. Tenant par 

copie, l . By the extent-roll of the manor 
of Brisingham in Norfolk, in 1254, i t 
appears that there were then ninety-
four copyholders and six cottagers in 
vilienage; the former performing many, 
but determinate services of labour for 
the lord. Blomefield's Norfolk, vol . i . 
p. 34. 

n L i t t l sect. 77. A copyholder w i t h ­
out legal remedy may seem l i t t l e better 
than a tenant in mere vilienage, except 
in name. But though, from the relation 
between the lord and copyholder, the 

latter might not be permitted to sue his 
superior, yet it does not follow that he 
might not bring his action against any 
person acting under the lord's direction, 
in which the defendant could not set up 
an illegal author i ty ; jus t as, although 
no w r i t runs against the king, his m i ­
nisters or officers are not justified in act­
ing under his command contrary to law. 
I wish t l i is note to be considered as cor­
recting one in my first volume, p. 200, 
where I have said that a similar law in 
France rendered the distinction between 
a serf and a homme de poote l i t t l e more 
than theoretical. 
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according to the tide of human necessities. But the 
v i l l e in , who had no additional motive to urge his steps 
away from his native place, might, wel l hope to be for­
gotten or undiscovered when he breathed a freer air, 
and engaged his voluntary labour to a distant master. 
The lord had indeed an action against h i m ; but there 
was so l i t t le communication between remote parts of the 
country, that it might be deemed his fault or singular 
ill-fortune if he were compelled to defend himself. Even 
in that case the law inclined to favour h i m ; and so 
many obstacles were thrown in the way of these suits 
to reclaim fugitive villeins, that they could not have 
operated materially to retard their general enfranchise­
ment.0 In one case, indeed, that of unmolested residence 
for a year and a day wi th in a walled city or borough, 
the v i l le in became free, and the lord was absolutely 
barred of his remedy. This provision is contained even 
in the laws of Wi l l i am the Conqueror, as contained in 
Hoveden, and, if it be not an interpolation, may be 
supposed to have had a view to strengthen the popu­
lation of those places which were designed for garrison^. 
This law, whether of Wi l l i am or not, is unequivocally 
mentioned by Glanvil .p Nor was it a mere letter. 
According to a record in the sixth of Edward I I . , Sir 
John Clavering sued eighteen villeins of his manor of 
Cossey, for withdrawing themselves therefrom w i t h 
their chattels; whereupon a w r i t was directed to them ; 
but six of the number claimed to be freemen, alleging 
the Conqueror's charter, and oifering to prove that they 
had l ived in Norwich, paying scot and lot, about th i r ty 
years; which claim was admitted.*1 

By such means a large proportion of the peasantry 
before the middle of the fourteenth century had become 
hired labourers instead of villeins. We first hear of them 
on a grand scale in an ordinance made by Edward I I I . 
in the twenty-third year of his reign. This was just 
after the dreadful pestilence of 1348, and it recites that, 
the number of workmen and servants having been 

° See the rules of pleading and evi­
dence in questions of villenage fully 
stated in Mr. Hargrove's argument in 
the case of Somerset. Howell's State 
Trials, vol. xx. p. 38. 

P l. v. c v. 
VOL' I I I . 

q Blomefleld's Norfolk, vol. i. p. 657. 
I know not how far this privilege was 
supposed to be impaired by the statute 
34 E. III. e l l ; which however might, 
I should conceive, very well stand along 
with it. 

N 
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greatly reduced by that calamity, the remainder de­
manded excessive wages from their employers. Such 
an enhancement in the price of labour, though founded 
exactly on the same principles as regulate the value of 
any other commodity, is too frequently treated as a sort 
of crime by lawgivers, who seem to grudge the poor 
that transient* melioration of their lot which the progress 
of population, or other analogous circumstances, w i l l , 
without any interference, very rapidly take away. This 
ordinance therefore enacts that every man in England, 
of whatever condition, bond or free, of able body, and 
wi th in sixjy years of age, not l i v ing of his own, nor by 
any trade, shall be obliged, when required, to serve any 
master who is w i l l i n g to hire h im at such wages as 
were usually paid three years since, or for some time 
preceding; provided that the lords of villeins or tenants 
in villenage shall have the preference of their labour, so 
that they retain no more than shall be necessary for 
them. More than these old wages is strictly forbidden 
to be offered, as wel l as demanded. No one is permitted, 
under colour of charity, to give alms to a beggar. And, 
to make some compensation to the inferior classes for 
these severities, a clause is inserted, as wise, just, and 
practicable as the rest, for the sale of provisions at 
reasonable prices/ 

This ordinance met w i t h so l i t t l e regard that a statute 
was made in parliament two years after, fixing the wages 
of al l artificers and husbandmen, w i t h regard to the 
nature and season of their labour. From this time it 
became a frequent complaint of the commons that the 
statute of labourers was not kept. The k ing had in 
this case, probably, no other reason for leaving their 
grievance unredressed than his inabili ty to change the 
order of Providence. A silent alteration had been 
wrought in the condition and character of the lower 
classes during the reign of Edward I I I . This was the 
effect of increased knowledge and refinement, which 
had been making a considerable progress for fu l l half a 
century, though they did not readily permeate the cold 
region of poverty and ignorance. It was natural that 
the country people, or uplandish folk, as they were 
called, should repine at the exclusion from that enjoy. 

r Stat. 23 E. I I I . 



E N G L I S H CONST. POPULAR OUTBREAKS. 179 

ment of competence, and security for the fruits of their 
labour, which the inhabitants of towns so fully possessed. 
The fourteenth century was, in many parts of Europe, 
the age when a sense of political servitude was most 
keenly felt. Thus the insurrection of the Jacquerie in 
France about the year 1358 had the same character, and 
resulted in a great measure from the sarne causes, as that 
of the English peasants in 1382. And we may account 
in a similar manner for the democratical tone of the 
French and Flemish cities, and for the prevalence of a 
spirit of l iberty in Germany and Switzerland.8 

I do not know whether we should attribute part 
of this revolutionary concussion to the preaching of 
Wicliffe's disciples, or look upon both one and the other 
as phenomena belonging to that particular epoch in the 
progress of society. New principles, both as to c iv i l 
rule and religion, broke suddenly upon the uneducated 
mind, to render it bold, presumptuous, and turbulent. 
But at least I make l i t t le doubt that the dislike of 
ecclesiastical power, which spread so rapidly among the 
people at this season, connected itself w i t h a spirit of 
insubordination and an intolerance of political subjec­
tion. Both were nourished by the same teachers, the 
lower secular clergy; and however distinct we may 
think a religious reformation from a c iv i l anarchy, there 
was a good deal common in the language by which the 
populace were inflamed to either one or the other. 
Even the scriptural moralities which were then ex­
hibited, and which became the foundation of our theatre, 
afforded fuel to the spirit of sedition. The common 
original and common destination of mankind, wi th 
every other lesson of equality which religion supplies to 
humble or to console, were displayed w i t h coarse and 
glaring features in these representations. The famili­
arity of such ideas has deadened their effects upon our 
minds; but when a rude peasant, surprisingly destitute 
of religious instruction during that corrupt age of the 
church, was led at once to these impressive truths, 
ve cannot be astonished at the intoxication of mind 
they produced.' 

s [NOTE XV.] ascribing this effect to Wicliffe's inriova-
t I nave been more influenced by tions, because the historians are preju-

natural probabilities than testimony in diced witnesses against him. Several of 
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Though I believe that, compared at least w i th the 
aristocracy of other countries, the English lords were 
gui l ty of very l i t t le cruelty or injustice, yet there were 
circumstances belonging to that period which might 
tempt them to deal more hardly than before wi th their 
peasantry. The fourteenth century was an age of greater 
magnificence than those which had preceded, in dress, 
in ceremonies, in buildings ; foreign luxuries were known 
entmgh to excite an eager demand among the higher 
ranks, and yet so scarce as to yield inordinate prices; 
while the landholders were, on the other hand, impover­
ished by heavy and unceasing taxation. Hence it is 
probable that avarice, as commonly happens, had given 
bir th to oppression; and if the gentry, as I am inclined 
to believe, had become more attentive to agricultural 
improvements, it is reasonable to conjecture that those 
whose tenure obliged them to unlimited services of hus­
bandry were more harassed than under their wealthy and 
indolent masters in preceding times. 

The storm that almost swept away al l bulwarks of 
civilized and regular society- seems to have been long in 
collecting itself. Perhaps a more sagacious legislature 
might have contrived to disperse i t : but the commons 
only presented complaints of the refractoriness wi th 
which villeins and tenants in villenage rendered their 
due services ;u and the exigencies of government led to 
the fatal poll-tax of a groat, which was the proximate 
cause of the insurrection. By the demands of these 
rioters we perceive that territorial servitude was far from 
extinct; but it should not be hastily concluded that they 
were al l personal villeins, for a large proportion were 
Kentish-men, to whom that condition could not have 
applied ; it being a good bar to a wr i t de nativitate pro­
banda that the party's father was born in the county of 
Kent.x 

them depose to the connexion between 
his opinions and the rebellion of 1382; 
especially Walsingham, p. 288. This 
implies no reflection upon Wicliffe, any­
more than the crimes of the anabaptists 
in Munster do upon Luther. Every one 
knows the distich of John Ball , which 
comprehends the essence of religious 
democracy: 

" When Adam delved and Eve span, 
Where was then the gentleman ?' 

The sermon of tills priest, as related 
by Walsingham, p. 275, derives its argu­
ment for equality from the common 
origin of the species. He is said to have 
been a disciple of Wicliffe. Turner's 
H i s t of England, vol . i i . p. 420. 

u Stat. I R. H. c. 6; Rot. Parl. vol . i i i . 
p. 21. 

x 30 E. I . , in Fitzherbert. Villenage, 
apud Lombard's Perambulation of Kent, 
p. 632. Somner on Gavelkind, p. 72. 
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After this tremendous rebellion it might be expected 
that the legislature would use l i t t le indulgence towards 
the lower commons. Such unhappy tumults are doubly 
mischievous, not more from the immediate calamities 
that attend them than from the fear and hatred of the 
people which they generate in the elevated classes. The 
general charter of manumission extorted from the king 
by the rioters of Blackheath was annulled by proclama­
t ion to the sheriffs/ and this revocation approved by the 
lords and commons in parliament; who added, as was 
very true, that such enfranchisement could not be made 
without their consent; " which they would never give 
to save themselves from perishing a l l together in one 
day."z Riots were turned into treason by a law of the 
same parliaments.a By a very harsh statute in the 12th 
of Richard I I . no servant or labourer could depart, even 
at the expiration of his service, from the hundred in 
which he l ived without permission under the king's seal; 
nor might any who had been bred to husbandry t i l l 
twelve years old exercise any other calling.b A few 
years afterwards the commons petitioned that villeins 
might not put their children to school in order to ad­
vance them by the church; '' and this for the honour of 
a l l the freemen of the kingdom." In the same parlia­
ment they complained that villeins fly to cities and 
boroughs, whence their masters cannot recover them"; 
and, if they attempt i t , are hindered by the people; and 
prayed that the lords might seize their villeins in such 
places without regard to the franchises thereof. But on 
both these petitions the k ing put in a negative.c 

From henceforward we find l i t t le notice taken of v i l -
lenage in parliamentary records, and there seems to have 
been a rapid tendency to its entire abolition. But the 

y Rymer, t vii. p. 316, &c. The king 
holds this bitter language to the villeins 
of Essex, after the death of Tyler and 
execution of the other leaders had dis­
concerted them: Rustici quidem fuistis 
et estis, in bondagio permanebitis, non 
lit hactenus, sed incomparabiliter viliori, 
&c. Walsingham, p. 269. 

z Rot Parl. vol. i i i . p. 100. 
a 5 R I I . c. 7. The words are, riot 

et rumour n' autres semblables; rather a 
general way of creating a new treason; 
but panic puts an end to jealousy. 

b 12 R. I I . c. 3. 
c Rot Parl. 16 R. I I . vol i i i . p. 294, 

296. The statute 7 H. IV. c. 17, enacts 
that no one shall put his son or daughter 
apprentice to any trade in a borough, 
unless he have land or rent to the vâ ue 
of twenty shillings a year, but that any 
one may put his children to school. 
The reason assigned is the scarcity of 
labourers in husbandry, in consequence 
of people living in Upland apprenticing 
their children. 
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fifteenth century is barren of materials; and we can only 
infer that, as the same causes which in Edward I I I . ' s 
time had converted a large portion of the peasantry into 
free labourers s t i l l continued to operate, they must 
silently have extinguished the whole system of personal 
and territorial servitude. The latter, indeed, was essen­
t ia l ly changed by the establishment of the law of copy­
hold. 

I cannot presume to conjecture in what degree volun­
tary manumission is to be reckoned among the means 
that contributed to the abolition of villenage. Charters 
of enfranchisement were very common upon the continent. 
They may perhaps have been less so in England. I n ­
deed the statute de donis must have operated very in ­
juriously to prevent the enfranchisement of villeins 
regardant, who were entailed along w i t h the land. 
Instances, however, occur from time to time, and we 
cannot expect to discover many. One appears as early 
as the fifteenth year of Henry I I I . , who grants to a l l 
persons born or to be born wi th in his village of Contis-
hall , that they shall be free from al l villenage in body 
and blood, paying an aid of twenty shillings to knight 
the king's eldest son, and six shillings a year as a quit-
ren t / So in the twelfth of Edward I I I . certain of the 
king's villeins are" enfranchised on payment of a fine. 
In strictness of law, a fine from the v i l le in for the sake of 
enfranchisement was nugatory, since a l l he could pos­
sess was already at his lord's disposal. But custom and 
equity might easily introduce diiferent maxims ; and it 
was plainly for the lord's interest to encourage his 
tenants in the acquisition of money to redeem them­
selves, rather than to quench the exertions of their 
industry by availing himself of an extreme right. Deeds 
of enfranchisement occur in the reigns of Mary and Eliza­
beth ;f and perhaps a commission of the latter princess 
in 1574, directing the enfranchisement of her bondmen 
and bondwomen on certain manors upon payment of a 

d Blomefleld's Norfolk, vol. i i i . p. 571. 
e Rymer, t. v. p. 44. 
f Gurdon on Courts Baron, p. 596; 

Madox, Formulare Anglicanum, p. 420; 
Barrington on Ancient Statutes, p. 278. 
It is gaid in a modern book that villen­
age was very rare in Scotland, and even 

that no instance exists in records of an 
estate sold with the labourers and their 
families attached to the soil. Pinker-
ton's Hist, of Scotland, vol. i. p. 147. But 
Mr . Chalmers, in his Caledonia, has 
brought several proofs that this assertion 
is too general. 
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fine, is the last unequivocal testimony to the existence of 
villenage; g though it is highly probable that it existed 
in remote parts of the country some time longer.h 

From this general view of the English constitution, as 
it stood about the time of Henry V I . , we must 
turn our eyes to the political revolutions which 
clouded the latter years of his reign. The minority of 
this prince, notwithstanding the vices and dissensions of 
his court and the inglorious discomfiture of our arms in 
France, was not perhaps a calamitous period. The 
country grew more wealthy ; the law was, on the whole, 
better observed; the power of parliament more complete 
and effectual than in preceding times. But Henry's 
weakness of understanding, becoming evident as he 
reached manhood, rendered his reign a perpetual mi­
nority. His marriage w i t h a princess of strong mind, 
but ambitious and vindictive, rather tended to weaken 
the government and to accelerate his downfal l ; a certain 
reverence that had been paid to the gentleness of the 
king's disposition being overcome by her unpopularity. 
By degrees Henry's natural feebleness degenerated al­
most into fatuity; and this unhappy condition seems to 
have overtaken him nearly about the time when it became 
an arduous task to withstand the assault in preparation 
against his government. This may properly introduce a 
great constitutional subject, to which some peculiar cir­
cumstances of our own age have imperiously directed the 
consideration of parliament. Though the proceedings of 
1788 and 1810 are undoubtedly precedents of far more 
authority than any that can be derived from our ancient 
history, yet, as the seal of the legislature has not yet been 
set upon this controversy, it is not perhaps altogether 
beyond the possibility of future discussion; and at least 
it cannot be uninteresting to look back on those parallel 
or analogous cases by which the deliberations of parlia­
ment upon the question of regency were guided. 

g Barrington, ubi supra, from Rymer. 
h There are several later cases re­

ported wherein villenage was pleaded, 
and one of them as late as the 15 th of 
James I. (Noy, p. 27.) See Hargrave's 
argument, State Trials, vol. xx. p. 41. 
But these are so briefly stated, that it 
is difficult in general to understand 
them. It is obvious, however, that judg­

ment was in no case given in favour 
of the plea; so that we can infer no­
thing as to the actual continuance of 
villenage. 

It is remarkable, and may be deemed 
by some persons a proof of legal pedantry, 
that Sir E. Coke, while he dilates on the 
law of villenage, never intimates that it 
was become antiquated. 

Reign of 
Henry V I . 
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While the kings of England retained their continental 
dominions, and were engaged in the wars to 
which those gave bir th, they were of course 
frequently absent from this country. Upon 

such occasions the administration seems at first to have 
devolved officially on the justiciary, as chief servant of 
the crown. But Henry I I I . began the practice of ap­
pointing lieutenants, or guardians of the realm (custodes 

regni), as they were more usually termed, by 
way of temporary substitutes. They were 
usually nominated by the k ing without consent 
of parliament; and their office carried w i t h it 

the right of exercising al l the prerogatives of the crown. 
It was of course determined by the king's return ; and a 
distinct statute was necessary in the reign of Henry V. 
to provide that a parliament called by the guardian of 
the reakn during the king's absence should not be dis­
solved by that event.' The most remarkable circum­
stance attending those lieutenancies was that they were 
sometimes conferred on the heir apparent during his 
infancy. The Black Prince, then duke of Cornwall, was 
left guardian of the realm in 1339, when he was but ten 
years o l d ; k and Richard his son, when s t i l l younger, 
in 1372, during Edward I I I . ' s last expedition into 
France.mThese do not however bear a very close analogy to 
regencies in the stricter sense, or substitutions during 
the natural incapacity of the sovereign. Of such there 
had been several instances before it became necessary 

to supply the deficiency arising from Henry's 
derangement. 1. At the death of John, Wi l l i am 
earl of Pembroke assumed the t i t le of rector 

regis et regni, w i t h the consent of the loyal barons who 
had just proclaimed the young king, and probably con­
ducted the government in a great measure by their 
advice.n But the circumstances were too critical, and 
the time is too remote, to give this precedent any material 

weight. 2 . Edward I . being in Sicily at his 
father's death, the nobili ty met at the Temple 

i 8 H. V. c. 1. 13 E. I I I . vol. il. p. 107. 
k This prince having been sent to m Rymer, t. vi. p. 748. 

Antwerp, six commissioners were ap- n Matt. Paris, p. 243. 
pointed to open parliament Rot. Parl. 

of Edward I . ; 

at the 
accession of 
Henry I I I . ; 

during the 
absence of 
our kings in 
France; 

Historical 
instances of 
regencies: 
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church, as we are informed by a contemporary writer, 
and, after making a new great seal, appointed the arch­
bishop of York, Edward earl of Cornwall, and the earl of 
Gloucester, to be ministers and guardians of the realm ; 
who accordingly conducted the administration in the 
king's name un t i l his return.0 It is here observable that 
the earl of Cornwall, though nearest prince of the blood, 
was not supposed to enjoy any superior t i t le to the 
regency, wherein he was associated w i t h two other per­
sons. But while the crown itself was hardly acknow­
ledged to be unquestionably hereditary, it would be 
strange if any notion of such a r ight to the regency had 
been entertained. 3. At the accession of Edward I I I . , 
then fourteen years old, the parliament, which 
was immediately summoned, nominated four 
bishops, four earls, and six barons as a standing council, 
at the head of which the earl of Lancaster seems to have 
been placed, to advise the k ing in a l l business of govern­
ment. It was an article in the charge of treason, or, as 
it was then styled, of accroaching royal power, against 
Mortimer, that he intermeddled in the king's household 
without the assent of this councils They may be deemed 
therefore a sort of parliamentary regency, though the 
duration of their functions does not seem to be defined. 
4. The proceedings at the commencement of 
the next reign are more worthy of attention. 
Edward I I I . dying June 21, 1377, the keepers of the 
great seal next day, in absence of the chancellor beyond 
sea, gave it into the young king's hands before his coun­
c i l . He immediately delivered it to the duke of Lancas­
ter, and the duke to Sir Nicholas Bode for safe custody. 
Four days afterwards the k ing in council delivered the 
seal to the bishop of St. David's, who affixed it the same 
day to divers letters patent.9 Richard was at this time 
ten years and six months o l d ; an age certainly very 
unfit for the personal execution of sovereign authority. 
Yet he was supposed capable of reigning without the aid 
of a regency. This might be in virtue of a sort of magic 
ascribed by lawyers to the great seal, the possession of 
which bars a l l further inquiry, and renders any govern­
ment legal. The practice of modern times requiring the 

Matt. WeRtmonast ap. Brady's History of England, vol. i i . p. 1. 
P Rot. Parl. vol. i i . p. 52. q Rymer, t vii. p. 171. 

of Edward 111; 

of Richard I I . ; 
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constant exercise of the sign manual has made a public 
confession of incapacity necessary in many cases where 
i t . might have been concealed or overlooked in earlier 
periods of the constitution. But though no one was 
invested wi th the office of regent, a council of twelve was 
named by the prelates and peers at the king's coronation, 
Ju ly 16, 1377, without whose concurrence no public 
measure was to be carried into effect. I have mentioned 
in another place the modifications introduced from time 
to time by parliament, which might itself be deemed 
a greati council of regency during the first years of 
Richard. 

5. The next instance is at the accession of Henry V I . 
This prince was but nine months old at his 
father's death; and whether from a more evi­

dent incapacity for the conduct of government in his 
case than in that of Richard I I . , or from the progress of 
constitutional principles in the forty years elapsed since 
the latter's accession, far more regularity and delibera­
tion were shown in supplying the defect in the executive 
authority. Upon the news arriving that Henry V. was 
dead, several lords spiritual and temporal assembled, on 
account of the imminent necessity, in order to preserve 
peace, and provide for the exercise of officers apper­
taining to the king. These peers accordingly issued 
commissions to judges, sheriffs, escheators, and others, 
for various purposes, and writs for a new parliament. 
This was opened by commission under the great seal 
directed to the duke of Gloucester, i r i the usual form, 
and w i th the king's teste/ Some ordinances were made 
in this parliament by the duke of Gloucester as commis­
sioner, and some in the king's name. The acts of the 
peers who had taken on themselves the administration, 
and summoned parliament, were confirmed. On the 
twenty-seventh day of its session, it is entered upon the 
ro l l that the king, " considering his tender age, and 
inability to direct in person the concerns of his realm, 
by assent of lords and commons, appoints the duke of 
Bedford, or, in his absence beyond sea, the duke of 
Gloucester, to be protector and defender of the kingdom 
and English church, and the king's chief counsellor." 

r Rot Parl. vol. iv. p. 169. 

of Henry V I . 
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Letters patent were made out to this effect, the appoint­
ment being however expressly during the king's pleasure. 
Sixteen councillors were named in parliament to assist 
the protector in his administration; and their concur­
rence was made necessary to the removal and ap­
pointment of officers, except some inferior patronage 
specifically reserved to the protector. In a l l important 
business that should pass by order of council, the 
whole, or major part, were to be present; " but if it 
were such matter that the king hath been accustomed to 
be counselled of, that then the said lords proceed not 
therein without the advice of my lords of Bedford or 
Gloucester."8 A few more councillors were added by 
the next parliament, and divers regulations established 
for their observance.t 

This arrangement was in contravention of the late 
king's testament, which had conferred -the regency on 
the duke of Gloucester, in exclusion of his elder brother. 
But the nature and spirit of these proceedings w i l l be 
better understood by a remarkable passage i n a ro l l of a 
later parliament; where the house of lords, in answer to 
a request of Gloucester that he might know what autho­
r i t y he possessed as protector, remind him that in the 
first parliament of the k i n g u " ye desired to have had ye 
governaunce of yis land; affermyng yat h i t belonged unto 
you of rygzt, as we l l by ye mene of your b i r th as by ye 
laste wyl le of ye kyng yat was your broyer, whome God 
assoile; alleggyng for you such groundes and motyves as 
it was yought to your discretion made for your intent; 
whereupon, the lords spiritual and temporal assembled 
there in parliament, among which were there my lordes 
your uncles, the bishop of Winchester that now liveth, 
and the duke of Exeter, and your cousin the earl of 
March that be gone to God, and of Warwick, and other 
in great number that now live, had great and long 
deliberation and advice, searched precedents of the 
governail of the land in time and case semblable, when 

u Rot. Parl. vol. iv. p. III, 176. 
t Ibid. p. 201. 
u I follow the orthography of the roll, 

which I hope will not be inconvenient 
to the reader. Why this orthography, 
from obsolete and difficult, so frequently 
becomes almost modern, as wi l l appear 

in the course of these extracts, I cannot 
conjecture. The usual irregularity of 
ancient spelling is hardly sufficient to 
account for such variations; but if there 
be any error, it belongs to the super­
intendents of that publication, and is not 
mine. 
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kings of this land have been tender of age, took also in ­
formation of the laws of the land, of such persons as be 
notably learned therein, and finally found your said 
desire not caused nor grounded in precedent, nor in the 
law of the land ; the which the k ing that dead is, in his 
life nor might by his last w i l l nor otherwise altre, change, 
nor abroge, without the assent of the three estates, nor 
commit or grant to any person governance or rule of this 
land longer than he l ived ; but on that other behalf, the 
said lords found your said desire not according w i th the 
laws of this land, and against the right and fredome of 
the estates of the same land. Howe were it that it be 
not thought that any such thing wi t t ing ly proceeded of 
your intent; and nevertheless to keep peace and tran­
qui l l i ty , and to the intent to ease and appease you, i t 
was advised and appointed by authority of the king, 
assenting the three estates of this land, that ye, in absence 
of my lord your brother of Bedford, should be chief of 
the king's council, and devised unto you a name different 
from other counsellors, not the name of tutor, lieutenant, 
governor, nor of regent, nor no name that should import-
authority of governance of the land, but the name of 
protector and defensor, which importeth a personal duty 
of attendance to the actual defence of the land, as we l l 
against enemies outward, if case required, as against 
rebels inward, if any were, that God forbid; granting 
you therewith certain power, the which is specified and 
contained in an act of the said parliament, to endure as 
long as it l iked the k ing. In the which, if the intent of 
the said estates had been that ye more power and autho­
r i t y should have had, more should have been expressed 
therein; to the which appointment, ordinance, and act, 
ye then agreed you as for your person, making never­
theless protestation that it was not your intent in any 
wise to deroge or do prejudice unto my lord your 
brother of Bedford by your said agreement, as toward 
any right that he would pretend or claim in the govern­
ance of this land ; and as toward any pre-eminence that 
you might have or belong unto you as chief of council, 
it is plainly declared in the said act and articles, sub­
scribed by my said lord of Bedford, by yourself, and the 
other lords of the council. But as in parliament to 
which ye be called upon your faith and ligeance as duke 
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of Glocester, as other lords be, and not otherwise, we 
know no power nor authority that ye have, other than 
ye as duke of Glocester should have, the k ing being in 
parliament, at years of mest discretion: We marvailing 
w i t h a l l our hearts that, considering the open declaration 
of the authority and power belonging to my lord of 
Bedford and to you in his absence, and also to the king's 
council subscribed purely and simply by 'my said lord of 
Bedford and by you, that you should in any wise be 
stirred or moved not to content you therewith or to pre­
tend you any other; Namely, considering that the king, 
blessed be our Lord , is, sith the time of the said power 
granted unto you, far gone and grown in person, in wi t , 
and understanding, and l ike w i t h the grace of God to 
occupy his own royal power wi th in few years : and for­
asmuch considering the things and causes abovesaid, 
and other many that long were to write, We lords afore­
said pray, exhort, and require you to content you w i t h 
the power abovesaid and declared, of the which my lord 
your brother of Bedford, the king's eldest uncle, con­
tented h im : and that ye none larger power desire, w i l l , 
nor use; giving you this that is aboven wri t ten for our 
answer to your foresaid demand, the which we w i l l 
dwell and abide wi th , withouten variance or changing. 
Over this beseeching and praying you in our most 
humble and lowly wise, and also requiring you in the 
king's name, that ye, according to the king's command­
ment, contained in his w r i t sent unto you in that behalf, 
come to this his present parliament, and intend to the 
good effect and speed of matters' to be demesned and 
treted in the same, l ike as of r ight ye owe to do." x 

It is evident that this plain, or rather rude address to 
the duke of Gloucester, was dictated by the prevalence 
of cardinal Beaufort's party in council and parliament. 
But the transactions in the former parliament are not 
unfairly represented'; and, comparing them wi th the 
passage extracted above, we may perhaps be entitled to 
infer: 1. That the k ing does not possess any constitu­
tional prerogative of appointing a regent during the 
minori ty of his successor; and 2. That neither the heir 
presumptive, nor any other person, is entitled to exercise 

x Rot. Parl. 6 H. V I . vol. iv. p. 326. 
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the royal prerogative during the t ing 's infancy (or, by 
parity of reasoning, his inf i rmi ty) , nor to any t i t le that 
conveys them; the sole r ight of determining the persons 
by whom, and fixing the limitations under which, the 
executive government shall be conducted in the king's 
name and behalf, devolving upon the great council of 
parliament. 

The expression used in the lords' address to the duke 
of Gloucester, relative to the young king, that he was far 
gone and grown in person, w i t , and understanding, was 
not thrown out in mere flattery. In two years the party 
hostile to Gloucester's influence had gained ground 
enough to abrogate his office of protector, leaving only 
the honorary t i t le of chief counsellor/ For this the 
king's coronation, at eight years of age, was thought a 
fair pretence; and undoubtedly the loss of that exceed­
ingly l imited authority which had been delegated to ihe 
protector could not have impaired the strength of govern­
ment. This was conducted as before by a selfish and 
disunited council ; but the king's name was sufficient to 
legalize their measures, nor does any objection appear to 
have been made in parliament to such a mockery of the 
name of monarchy. 

In the year 1454, the thirty-second of Henry's reign, 
his unhappy malady, transmitted perhaps from 
his maternal grandfather, assumed so decided a 
character of derangement or imbecility, that 

parliament could no longer conceal from itself the neces­
sity of a more efficient ruler. This assembly, which had 
been continued by successive prorogations for nearly a 
year, met at Westminster on the 14th of February, when 
the session was opened by the duke of York, as king's 
commissioner. Kemp, archbishop of Canterbury and 
chancellor of England, dying soon afterwards, it was 
judged proper to acquaint the k ing at Windsor by a 
deputation of twelve lords w i t h this and other subjects 
concerning his government. In fact, perhaps, this was 
a pretext chosen in order to ascertain his real condition. 
These peers reported to the lords' house, two days after­
wards, that they had opened to his majesty the several 
articles of their message, but " could get no answer ne 

y Rot. Parl. 8 H Vl. Vol. iv. p. 336. 

Henry's 
mental de­
rangement. 



ENGLISH CONST. DUKE OF YORK PROTECTOR. 191 

sign for no prayer ne desire," though they repeated their 
endeavours at three different interviews. This report, 
w i t h the instruction on which it was founded, was, at 
their prayer, entered of record in parliament. Upon so 
authentic a testimony of their sovereign's in -
firmity, the peers, adjourning two days for 
solemnity or deliberation, " elected and nomi­
nated Richard duke of York to be protector and defender 
of the realm of England during the king's pleasure." 
The duke, protesting his insufficiency, requested " that 
in this present parliament, and by authority thereof, it 
be enacted that, of yourself and of your ful and mere 
disposition, ye desire, name, and call me to the said 
name and charge, and that of any presumption of myself 
I take them not upon me, but only of the due and 
humble obeisance that I owe to do unto the king our 
most dread and sovereign lord, and to you the peerage 
of this land, in whom by the occasion of the infirmity 
of our said sovereign lord resteth the exercise of his 
authority, whose noble commandments I am as ready to 
perform and obey as any of his liegemen alive, and that, 
at such time as it shall please our blessed Creator to 
restore his most noble person to healthful disposition, it 
shall l ike you so to declare and notify to his good grace." 
To this protestation the lords answered that, for his and 
their discharge, an act of parliament should bo made 
conformably to that enacted in the king's infancy, since 
they were compelled by an equal necessity again to 
choose and name a protector and defender. And to the 
duke of York's request to be informed how far the 
power and authority of his charge should extend, they 
replied that he should be chief of the king's council, 
and " devised therefore to the said duke a name different 
from other counsellors, not the name of tutor, lieutenant, 
governor, nor of regent, nor no name that shall import 
authority of governance of the land; but the said name 
of protector and defensor;" and so forth, according to 
the language of their former address to the duke of 
Gloucester. An act was passed accordingly, consti­
tu t ing the duke of York protector of the church and 
kingdom, and chief counsellor of the king, during the 
latter's pleasure; or un t i l the prince of Wales should 
attain years of discretion, on whom the said dignity was 

Duke of 
York made 
protector. 
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immediately to devolve. The patronage of certain 
spiritual benefices was reserved to the protector accord­
ing to the precedent of the king's minority, which parlia* 
ment was resolved to follow in every particular.x 

It may be conjectured, by the provision made in 
favour of the prince of Wales, then only two years old, 
that the king's condition was, supposed to be beyond 
hope of restoration. But in about nine months he re­
covered sufficient speech and recollection to supersede 
the duke of York's protectorate.* The succeeding trans­
actions are matter of familiar, though not, perhaps, 
very perspicuous history. The k ing was a prisoner in 
his enemies' hands after the affair at St. Albans,b when 
parliament met in July, 1455. In this session l i t t le was 
done, except renewing the strongest oaths of allegiance 
to Henry and his family. But the two houses meeting 
again after a prorogation to November 12, during which 
time the duke of York had strengthened his party, 
and was appointed by commission the king's lieutenant 
to open the parliament, a proposition was made by the 
commons that, " whereas the k ing had deputed the djike 
of York as his commissioner to proceed in this parliar 
ment, it was thought by the commons that, if the k ing 
hereafter could not attend to the protection of the 
country, an able person should be appointed protector, 
to whom they might have recourse for redress of i n ­
juries ; especially as great disturbances had lately arisen 
in the west through the feuds of the earl of Devonshire 
and Lord Bonvile." c The archbishop of Canterbury 
answered for the lords that they would take into con­
sideration what the commons had suggested. Two days 

z Bot Parl. vol. v. p. 241. 
a Paston Letters, vol. i. p. 81. The 

proofs of sound mind given in this letter 
are not very decisive, but the wits of 
sovereigns are never weighed in goMen 
scales. 

b This may seem an improper appel­
lation for what is usually termed a 
battle, wherein 5000 men are said to 
have fallen. But I rely here upon my 
faithful guide, the Paston Letters, p. 100, 
one of which, written immediately after 
the engagement, says that only sixscore 
were killed. Surely this testimony out­
weighs a thousand ordinary chroniclers. 

And the nature of the action, which was 
a sudden attack on the town of St. Albans, 
without any pitched combat, renders the 
larger number improbable. Whethaim 
stede, himself abbot of St. Albans at the 
time, makes the duke of York's army 
but 3000 fighting men. p. 352. This 
account of the trifling loss of life in the 
battle of St. Albans is confirmed by a 
contemporary letter, published in the 
Archaeologia (xx. 519). The whole num­
ber of the slain was but forty-eight, in­
cluding, however, several lords. 

c See some account of these in Paston 
Letters, vol i. p. 114 



ENGLISH CONST. DUKE OF YORK PROTECTOR. 193 

afterwards the latter appeared again w i t h a request con­
veyed nearly in the same terms. Upon their leaving the 
chamber, the archbishop, who was also chancellor, moved 
the peers to answer what should be done in respect of the 
request of the commons ; adding that " it is understood 
that they w i l l not further proceed in matters of parlia­
ment, to the time that they have answer to their desire 
and request." This naturally ended in the reappoint­
ment of the duke of York to his charge of protector. 
The commons indeed were determined to bear no delay. 
As if ignorant of what had been resolved in consequence 
of their second request, they urged it a th i rd time, on 
the next day of meeting; and received for answer that 
" the k ing our said sovereign lord, by the advice and 
assent of his lords spiritual and temporal being in this 
present parliament, had named and desired the duke of 
York to be protector and defensor of this land." It is 
worthy of notice that in these words, and indeed in 
effect, as appears by the whole transaction, the house of 
peers • assumed an exclusive r ight of choosing the pro­
tector, though, in the act passed to ratify their election, 
the commons' assent, as a matter of course, is introduced. 
The last year's precedent was followed in the present 
instance, excepting a remarkable deviation; instead of 
the words " during the king's pleasure," the duke was 
to hold his office " u n t i l he should be discharged of it 
by the lords in parliament."d 

This extraordinary clause, and the slight allegations 
on which it was thought fit to substitute a vicegerent 
for the reigning monarch, are sufficient to prove, even 
if the common historians were silent, that whatever 
passed as to this second protectorate of the duke of 
York was altogether of a revolutionary complexion. 
In the actual circumstances of c i v i l blood already spilled 
and the k ing in captivity, we may just ly wonder that 
so much regard was shown to the regular forms and 
precedents of the constitution. But the duke's natural 
moderation wil l account for part of this, and the temper 
of the lords for much more. That assembly appears for 
the most part to have been faithfully attached to the house 
of Lancaster. The partisans of Richard were found in 

VOL. I I I . 

d Rot. Parl. vol. v. p. 284-290. 
0 
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the commons and among the populace. Several months 
elapsed after the victory of St. Albans before an 
attempt was thus made to set aside a sovereign, not 
labouring, so far as we know, under any more notorious 
inf i rmity than before. It then originated in the com­
mons, and seems to have received but an unwi l l ing 
consent from the upper house. Even in constituting the 
duke of York protector over ihe head of Henry, whom 
al l men despaired 6f ever seeing in a state to face the 
dangers of such a season, the lords did not forget the 
rights of his son. By this latter instrument, as wel l as 
by that of the preceding year, the duke's office was to 
cease upon the prince of Wales arriving at the age of 
discretion. 

But what had long been propagated in secret, soon 
became familiar to the public ear; that the 
duke of York laid claim to the throne. He 
was unquestionably heir general of the royal 

line, through his mother, Anne, daughter of Roger 
Mortimer earl of March, son of Philippa, daughter of 
Lionel duke of Clarence, th i rd son of Edward I I I . 
Eoger Mortimer's eldest son, Edmund, had been de­
clared heir presumptive by Richard I I . ; but his infancy 
during the revolution that placed Henry I V . on the 
throne had caused his pretensions to be passed over in 
silence. The new k ing however was induced by a 
jealousy natural to his situation to detain the earl of 
March in custody. Henry V. restored his l iber ty ; and, 
though he had certainly connived for a while at the 
conspiracy planned by his brother-in-law the earl of 
Cambridge and Lord Scrope of Masham to place the 
crown on his head, that magnanimous prince gave him 
a free pardon, and never testified any displeasure. The 
present duke of York was honoured by Henry V I . w i th 
the highest trusts in Erance and I re land; such as 
Beaufort and Gloucester could never have dreamed of 
conferring on h im if his t i t le to the crown had not 
been reckoned obsolete. It has been very pertinently 
remarked that the crime perpetrated by Margaret and 
her counsellors in the death of the duke of Gloucester 
was the destruction of the house of Lancaster,' From 

Hall, p. 210. 
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this time the duke of York , next heir in presumption 
while the k ing was childless, might innocently contem-
plate the prospect of royalty; and when such ideas had 
long been passing through nis mind, we may judge how 
reluctantly the b i r th of prince Edward, nine years after 
Henry's marriage, would be admitted to disturb them. 
The queen's administration unpopular, careless of na­
tional interests, and partial to his inveterate enemy the 
duke of Somerset ;f the k ing incapable of exciting fear 
or respect; himself conscious of powerful alliances and 
universal favour; a l l these circumstances combined 
could hardly fai l to nourish those opinions of hereditary 
r ight which he must have imbibed from his infancy. 

The duke of York preserved through the critical season 
of rebellion such moderation and humanity that we 
may pardon h im that bias in favour of his own preten­
sions to which he became himself a victim. Margaret 
perhaps, by her sanguinary violence in the Coventry 
parliament of 1460, where the duke and al l his adherents 
were attainted, left h im not the choice of remaining a 
subject w i t h impunity. But w i t h us, who are to weigh 
these ancient factions in the balance of wisdom and 
justice, there should be no hesitation in deciding that 
the house of Lancaster were lawful sovereigns of 
England. I am, indeed, astonished that not only such 
historians as Carte, who wrote undisguisedly upon a 
Jacobite system, but even men of juster principles, have 
been inadvertent enough to mention the right of the 
house of York. If the original consent of the nation, if 
three descents of the crown, if repeated acts of parlia­
ment, if oaths of allegiance from the whole kingdom, 
and more particularly from those who now advanced a 
contrary pretension, if undisturbed, unquestioned pos­
session during sixty years, could not secure the reigning 
family against a mere defect in their genealogy, when 
were the people to expect tranquil l i ty ? Sceptres were 
committed, and governments were instituted, for public 

protection and public happiness, not certainly for the 
enefit of rulers, or for the security of particular dynas­

ties. No prejudice has less in its favour, and none has 
been more fatal to the peace of mankind, than that 

f The i l l -wil l of York and the queen an unequivocal testimony, a letter of that 

0 

f Tha i l l -wil l of York ana the queen an unequivocal lesumony, a 
began as eirly as 1449, as we learn from date in the Paston collection, vol. i. p. 26. 

A 9, 
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which regards a nation of subjects as a family's private 
inheritance. For, as this opinion induces reigning 
princes and their courtiers to look on the people as 
made only to obey them, so, when the tide of events 
has swept them from their thrones, it begets a fond hope 
of restoration, a sense of injury and of imprescriptible 
rights, which give the show of justice to fresh disturb­
ances of public order, and rebellions against established 
authority. Even in cases of unjust conquest, which are 
far stronger than any domestic revolution, time heals 
the injury of wounded independence, the forced submis­
sion to a victorious enemy is changed into spontaneous 
allegiance to a sovereign, and the laws of God and 
nature enjoin the obedience that is challenged by re­
ciprocal benefits. But far more does every national 
government, however violent in its origin, become legi­
timate, when universally obeyed and justly exercised, 
the possession drawing after it the r i g h t ; not certainly 
that success can alter the moral character of actions, 
or privilege usurpation before the tribunal of human 
opinion, or in the pages of history, but that the recogni­
tion of a government by the people is the binding pledge 
of their allegiance so long as its corresponding duties 
are fulfilled.g And thus the law of England has been 
held to annex the subject's fidelity to the reigning 
monarch, by whatever t i t le he may have ascended the 
throne, and whoever else may be its claimant.h But 
the statute of 11th of Henry V I I . c. 1, has furnished an 
unequivocal commentary upon this principle, when, 
alluding to the condemnations and forfeitures by which 
those alternate successes of the white and red roses had 
almost exhausted the noble blood of England, it enacts 
that " no man for doing true and faithful service to the 
k ing for the time being be convict or attaint of high 
treason, nor of other offemces, by acttaf parliament or 
otherwise." 

Though al l classes of men and a l l parts of England 
were divided into factions by this unhappy contest, yet 
the strength of the Yorkists lay in London and the 
neighbouring counties, and generally among the mid-

g Upon this great question the fourth 
discourse in Sir Michael Foster's Reports 
ought particularly to be read. 

h Hale's Pleas of the Crown, vol. i. p. 
61,101 (edit. 1736). 
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dl ing and lower people. And this is what might na­
turally be expected. For notions of hereditary 
r ight take easy hold of the populace, who feel an 
honest sympathy for those whom they consider 
as injured; while men of noble b i r th and high 
station have a- keener sense of personal duty to their 
sovereign, and of the baseness of deserting their allegi­
ance. Notwithstanding the wide-spreading influence of 
the Nevils, most of the nobility were wel l affected to the 
reigning dynasty. We have seen how reluctantly they 
acquiesced in the second protectorate of the duke of York 
after the battle of St. Albans. Thirty-two temporal peers 
took an oath of fealty to Henry and his issue in the 
Coventry parliament of 1460, which attainted the duke 
of York and the earls of Warwick and Salisbury.' And 
in the memorable circumstances of the duke's claim 
personally made in parliament, it seems manifest that 
the lords complied not only wi th hesitation but unwi l l ­
ingness, and in fact testified their respect and duty for 
Henry by confirming the crown to h im during his life.k 

The rose of Lancaster blushed upon the banners of the 
Staffords, the Percies, the Veres, the Hollands, and the 
Courtneys. A l l these illustrious families lay crushed for 
a time under the ruins of their party. But the course of 
fortune, which has too great a mastery over crowns and 
sceptres to be controlled by men's affection, invested 
Edward I V . w i t h a possession which the general consent 
of the nation both sanctioned and secured. This was 
effected in no slight degree by the furious spirit of Mar­
garet, who began a system of extermination by acts of 
attainder and execution of prisoners that created abhor­
rence, though it did not prevent imitation. And the 
barbarities of her northern army, whom she led towards 
London after the battle of Wakefield, lost the Lancastrian 
cause its former friends,m and might just ly convince 

i Rot. Parl. vol . v. p. 351. 
k Id p. 375. Ti l l s entry in the ro l l 

i s highly interesting and important. I t 
ought to be read in preference to any 
of our historians. Hume, who drew from 
inferior sources, is not altogether accurate. 
Yet one remarkable circumstance, told 
by H a l l and other chroniclers, that the 
duke of York stood by the throne, as if 

to claim i t , though omitted entirely in 
the ro l l , is confirmed by Whethamstede, 
abbot of St. Albans, who was probably 
then present, (p. 484, edi t Hearne.) 
This shows that we should only doubt, 
and not reject, unless upon real grounds 
of suspicion, the assertions of secondary 
writers. 

m The abbey of St. Albans was stripped 

War of the 
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reflecting men that it were better to risk the chances of 
a new dynasty than trust the kingdom to an exasperated 
faction. 

A period of obscurity and confusion ensues, during 
which we have as l i t t le insight into constitu­
tional as general history. There are no con­

temporary chroniclers of any value, and the rolls of 
parliament, by whose l ight we have hitherto steered, 
become mere registers of private bills, or of petitions 
relating to commerce. The reign of Edward I V . is the 
first during which no statute was passed for the redress 
of grievances or maintenance of the subject's liberty. 
Nor is there, if I am correct, a single petition of this 
nature upon the ro l l . Whether it were that the commons 
had lost too much of their ancient courage to present any 
remonstrances, or that a wi l fu l omission has vitiated the 
record, is hard to determine ; but we certainly must not 
imagine that a government cemented w i th blood poured 
on the scaffold, as wel l as in the field, under a passionate 
and unprincipled sovereign, would afford no scope for 
the just animadversion of parliament." The reign of 
Edward I V . was a reign of terror. One half of the noble 
families had been thinned by proscription; and though 
generally restored in blood by the reversal of their 
attainders—a measure certainly deserving of much appro­
bation—were s t i l l under the eyes of vigilant and inveterate 
enemies. ' The opposite faction would be cautious how 
they resisted a k ing of their own creation, while the 
hopes of their adversaries were only dormant. And 
indeed, without relying on this supposition, it is com­
monly seen that, when temporary circumstances have 
given a k ing the means of acting in disregard of his sub­
jects' privileges, it is a very difficult undertaking for 
them to recover a l iberty which has no security so effec­
tual as habitual possession. 

by the queen and her army after the 
second battle fought at that place, Feb. 
17,1461; which changed Whethamstede 
the abbot and historiographer from a 
violent Lancastrian into a Yorkist His 
change of party is quite sudden, and 
amusing enough. See too the Fasten 
Letters, vol. i. p. 206. Yet the Paston 
family were originally Lancastrian, and 
seturned to that side in 1470. 

n There are sevens! instances of vio­
lence and oppression apparent on the 
rolls during this reign, but not proceed­
ing from the crown. One of a remark­
able nature (vol. v. p. 173) was brought 
forward to throw an odium on the duke 
of Clarence, who had been concerned in 
it. Several passages indicate the cha­
racter of the duke of Gloucester. 

Edward I V . 
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Besides the severe proceedings against the Lancastrian 
party, which might be extenuated by the common pre­
tences, retaliation of similar proscriptions, security for 
the actual government, or just punishment of rebellion 
against a legitimate heir, there are several reputed 
instances of violence and barbarity in the reign of Edward 
I V . which have not such plausible excuses. Every one 
knows the common stories of the citizen who was attainted 
of treason for an idle speech that he would make his son 
heir to the crown, the house where he dwel t ; and of 
Thomas Burdett, who wished the horns of his stag in the 
belly of h im who had advised the king to shoot i t . Of 
the former I can assert nothing, though I do not believe 
it to be accurately reported. But certainly the accusa­
t ion against Burdett, however iniquitous, was not con­
fined to these frivolous words; which indeed do not 
appear in his indictment,0 or in a passage relative to his 
conviction in the r o l l of parliament. Burdett was a ser­
vant and friend of the duke of Clarence, and sacrificed as 
a preliminary v ic t im. It was an article of charge against 
Clarence that he had attempted to persuade the people 
that " Thomas Burdett his servant, which was lawfully 
and t ru ly attainted of treason, was wrongfully put to 
death."p There could indeed be no more oppressive 
usage inflicted upon meaner persons than this attainder 
of the duke of Clarence—an act for which a brother could 
not be pardoned had he been guil ty, and which deepens 
the shadow of a tyrannical age, if, as it seems, his offence 
toward Edward was but levi ty and rashness. 

But whatever acts of injustice we may attribute, from 
authority or conjecture, to Edward's government, it was 
very far from being unpopular. His love of pleasure, his 
affability, his courage and beauty, gave h im a credit wi th 
his subjects which he had no real virtue to challenge. 
This restored h im to the throne, even against the prodi-

0 See in Cro. Car. 120, the indictment 
against Burdett for compassing the king's 
death, and for that purpose conspiring 
with Stacie and Blake to calculate his 
nativity and his son's, ad sciendum quando 
iidem rex et Edwardus ejus Alius mori-
entur: Also for the same end dispersing 
divers rhymes and ballads de murmura-
tionibus, seditionibus et proditoriis ex-

citationibus, factaa et fabricatas apud 
Holbourn, to the intent that the people 
might withdraw their love from the king 
and desert him, ac erga ipsum regem 
insurgerent, et guerram erga ipsum 
regem levarent, ad finalem destruc-
tionem ipsorum regis ac domini prin-
cipis, &c. 

P Rot Parl. vol. vi. p. 193. 
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gious influence of Warwick, and compelled Henry V I I . 
to treat his memory wi th respect, and acknowledge him 
as a lawful king.q The latter years of his reign were 
passed in repose at home after scenes of unparalleled 
convulsions, and in peace abroad after more than a cen­
tury of expensive warfare. His demands of subsidy were 
therefore moderate, and easily defrayed by a nation 
which was making rapid advances towards opulence. 
According to Sir John Fortescue, nearly One fifth of the 
whole kingdom had come to the king's hand by forfeiture 
at some time or other since the commencement of his 
reign/ Many indeed of these lands had been restored, 
and others lavished away in grants, but the surplus 
revenue must s t i l l have been considerable. 

Edward I V . was the first who practised a new method 
of taking his subjects' money without consent of parlia­
ment, under the plausible name of benevolences. These 

q The rolls of Henry VII.'s first par­
liament are full of an absurd confusion in 
thought and language, which is rendered 
odious by the purposes to which it is 
applied. Both Henry V I . and Edward 
IV. are considered as lawful kings; ex­
cept in one instance, where Alan Cot-
terell, petitioning for the reversal of his 
attainder, speaks of Edward, " late called 
Edward IV . " (vol. iv. p. 290.) But this 
is only the language of a private Lancas­
trian. And Henry V I . passes for having 
been king during his short restoration in 
1470, when Edward had been nine years 
upon the throne. For the earl of Oxford 
is said to have been attainted " for the 
true allegiance and service he owed and 
did to Henry V I . at Barnet field and 
otherwise." (p. 281.) This might be 
reasonable enough on the true principle 
that allegiance is due to a Hing de facto; 
if indeed we could determine who was 
the king de facto on the morning of the 
battle of Barnet But this principle was 
not fairly recognised. Richard I I I . is 
always called, " in deed and not in right 
king of England." Nor was this merely 
founded on his usurpation as against his 
nephew. For that unfortunate boy is 
little better treated, and in the act of 
resumption, J. H. VI I . , while Edward IV. 
is styled " late king," appears only with 
the denomination of "Edward his son, 
late called Edward V." (p. 330.) Who 

then was king after the death of Edward 
IV.? And was his son really illegiti­
mate, as an usurping uncle pretended? 
Or did the crime of Richard, though 
punished in him, enure to the benefit of 
Henry? These were points which, like 
the fate of the young princes in the 
Tower, he chose to wrap in discreet 
silence. But the first question he seems 
to have answered in his own favour. 
For Richard himself, Howard duke of 
Norfolk, Lord Lovel, and some others, 
are attainted (p. 276) for " traiterously 
intending, compassing, and imagining" 
the death of Henry; of course before or 
at the battle of Bosworth; and while his 
right, unsupported by possession, could 
have rested only on an hereditary title 
which it was an insult to the nation to 
prefer. These monstrous proceedings ex­
plain the necessity of that conservative 
statute to which I have already alluded, 
which passed in the eleventh year of his 
reign, and afforded as much security for 
men following the plain line of rallying 
round the standard of their country as 
mere law can offer. There is some ex­
traordinary reasoning upon this act in 
Carte's History (vol. i i . p. 844), for the 
purpose of proving that the adherents of 
George I I . would not be protected by it 
on the restoration of the true blood. 

r Difference of Absolute and Limited 
Monarchy, p. 83. 
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came in place of the s t i l l more plausible loana of former 
monarchs, and were principally levied on the wealthy 
traders. Though no complaint appears in the parlia­
mentary records of his reign, which, as has been observed, 
complain of nothing, the i l legality was undoubtedly felt 
and resented. In the remarkable address to Richard by 
that tumultuary meeting which invited h im tQ assume 
the crown, we find, among general assertions of the state's 
decay through misgovernrnent, the following strong pas­
sage :—" For certainly we be determined rather to aven-
ture and committe us to the per i l l of owre lyfs and 
jopardie of deth, than to lyve in such thraldome and 
bondage as we have lyved long tyme heretofore, oppressed 
and injured by extortions and newe impositions ayenst 
the lawes of God and man, and the libertie, old polieie, 
and lawes of this realme, whereyn every Englishman is 
inherited." Accordingly, in Richard I I I . ' s only parlia­
ment an act was passed which, after reciting in the 
strongest terms the grievances lately endured, abrogates 
and annuls for ever a l l exactions under the name of 
benevolence.t The liberties of this country were at least 
not directly impaired by the usurpation of Richard. But 
from an act so deeply tainted w i t h moral guilt, as wel l as 
so violent in al l its circumstances, no substantial benefit 
was l ikely to spring. Whatever difficulty there may be 
in deciding upon the fate of Richard's nephews after they 
were immured in the Tower, the more public parts of the 
transaction bear unequivocal testimony to his ambitious 
usurpation." It would therefore be foreign to the purpose 
of this chapter to dwell upon his assumption of the 
regency, or upon the sort of election, however curious 
and remarkable, which gave a pretended authority to his 
usurpation of the throne. Neither of these has ever been 
alleged by any party in the way of constitutional prece­
dent. 

At this epoch I terminate these inquiries into the Eng­
lish constitution; a sketch very imperfect, I fear, and 

s Rot. Parl. vol. vi. p. 241. 
t i R. I I I . c. 2. 
u The long-debated question as to the 

murder of Edward and his brother seems 
to me more probably solved on the com­
mon supposition that it was really per­
petrated by the orders of Richard, than 

on that of Walpole, Carte, Henry, and 
Laing, who maintain that the duke of 
York, at least, was in some way released 
from the Tower, and reappeared as 
Perkin Warbeck. But a very strong 
conviction either way is not readily at­
tainable. 
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unsatisfactory, but which may at least answer the purpose 
of fixing the reader's attention on the principal 
objects, and of guiding him to the purest foun­

tains of constitutional knowledge. From the accession of 
the house of Tudor a new period is to be dated in our 
history, far more prosperous in the diffusion of opulence 
and the preservation of general order than the preceding, 
but less distinguished by the spirit of freedom and 
jealousy of tyrannical power. "We have seen, through 
the twil ight of our Anglo-Saxon records, a form of c i v i l 
policy established by our ancestors, marked, like the 
kindred governments of the continent, w i t h aboriginal 
Teutonic features ; barbarous indeed, and insufficient for 
the great ends of society, but capable and worthy of the 
improvement it has received, because actuated by a 
sound and vi tal spirit, the love of freedom and of justice. 
From these principles arose that venerable institution, 
which none but a free and simple people could have con­
ceived, t r ia l by peers—an institution common in some 
degree to other nations, but which, more widely extended, 
more strictly retained, and better modified among our­
selves, has become perhaps the first, certainly among the 
first, of our securities against arbitrary government. We 
have seen a foreign conqueror and his descendants 
trample almost alike upon the prostrate nation and upon 
those who had been companions of their victory, intro­
duce the servitudes of feudal law w i t h more than their 
usual rigour, and establish a large revenue by continual 
precedents upon a system of universal and prescriptive 
extortion. But the Norman and English races, each 
unfit to endure oppression, forgetting their animosities in 
a common interest, enforce by arms the concession of a 
great charter of liberties. Privileges wrested from one 
faithless monarch are preserved wi th continual vigilance 
against the machinations of another; the rights of the 
people become more precise, and their spirit more mag­
nanimous, during the long reign of Henry I I I . W i t h 
greater ambition and greater abilities than his father, 
Edward I . attempts in vain to govern in an arbitrary 
manner, and has the mortification of seeing his preroga­
tive fettered by s t i l l more important limitations. The 
great council of the nation is opened to the representatives 
of the commons. They proceed by slow and cautious 

Conclusion. 
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steps to remonstrate against public grievances, to check 
the abuses of administration, and sometimes to chastise 
public delinquency in the officers of the crown. A num­
ber of remedial provisions are added to the statutes; 
every Englishman learns to remember that he is the 
citizen of a free state, and to claim the common law as 
his birthright, even though the violence of power should 
interrupt its enjoyment. It were a strange misrepre­
sentation of history to assert that the constitution had 
attained anything l ike a perfect state in the fifteenth 
century; but I know not whether there are any essen­
t ia l privileges of our countrymen, any fundamental 
securities against arbitrary power, so far as they depend 
upon positive institution, which may not be traced to the 
time when the house of Plantagenet filled the English 
throne. 

* 
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NOTES TO CHAPTER V I I I . 

(PART I I I . ) 

NOTE I . Page 5. 

IT is rather a curious speculative question, and such 
only, we may presume, it w i l l long continue, whether 
bishops are entitled, on charges of treason or felony, to 
a tr ial by the peers. If this question be considered 
either theoretically or according to ancient authority, I 
think the affirmative proposition is beyond dispute. 
Bishops were at a l l times members of the great national 
council, and ful ly equal to lay lords in temporal power 
as wel l as dignity. Since the Conquest they have held 
their temporalities of the crown by a baronial tenure, 
which, if there be any consistency in law, must une­
quivocally distinguish them from commoners—since any 
one holding by barony might be challenged on a ju ry , 
as not being the peer of the party whom he was to t ry . 
It is true that they take no share in the judicial power 
of the house of lords in cases of treason or felony; but 
this is merely in conformity to those ecclesiastical canons 
which prohibited - the clergy from partaking in capital 
judgment, and they have always withdrawn from the 
house on such occasions under a protestation of their 
r ight to remain. Had it not been for this particularity, 
arising whol ly out of their own discipline, the question 
of their peerage could never have come into dispute. 
As for the common argument that they are not tr ied as 
peers because they have no inheritable nobil i ty, I con­
sider it as very frivolous, since it takes for granted the 
precise matter in controversy, that an inheritable nobil i ty 
is necessary to the definition of peerage, or to its inci­
dental privileges. 

If we come to constitutional precedents, by which, 
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when sufficiently numerous and unexceptionable, al l 
questions of this k ind are ultimately to be determined, 
the weight of ancient authority seems to be in favour of 
the prelates. In the fif teenth year of Edward I I I . (1340), 
the k ing brought several charges against archbishop 
Stratford. He came to parliament w i t h a declared inten­
t ion of defending himself before his peers. The king 
insisted upon his answering in the court of exchequer. 
Stratford however persevered, and the house of lords, 
by the king's consent, appointed twelve of their number, 
bishops, earls, and barons, to report whether peers ought 
to answer criminal charges in parliament, and not else­
where. This committee reported to the k ing in ful l 
parliament that the peers of the land ought not to be 
arraigned, nor put on t r ia l , except in parliament and by 
their peers. The archbishop upon this prayed the k ing , 
that, inasmuch as he had been notoriously defamed, he 
might be arraigned in fu l l parliament before the peers, 
and there make answer; which request the k ing granted. 
(Hot. Par l . vol . i i . p . 127. Collier's Eccles. Hist . vol . i . 
p. 543.) The proceedings against Stratford went no 
further; but I th ink it impossible not to admit that his 
r ight to t r i a l as a peer was ful ly recognised both by the 
k i n g and lords. 

This is, however, the latest, and perhaps the only 
instance of a prelate's obtaining so high a privilege. In 
the preceding reign of Edward I I . , if we can rely on the 
account of Walsingham (p. 119), Adam Orleton, the 
factious bishop of Hereford, had first been arraigned 
before the house of lords, and subsequently convicted by 
a common j u r y ; but the transaction was of a singular 
nature, and the k ing might probably be influenced by 
the difficulty of obtaining a conviction from the temporal 
peers, of whom many were disaffected to h im, in a case 
where privilege of clergy was vehemently claimed. 
But about 1357 a bishop of E l y , being accused of har­
bouring one gui l ty of murder, though he demanded a 
t r i a l by the peers, was compelled to abide the verdict of 
a j u ry . (Collier, p. 557.) In the 31st of Edw. I I I . 
(1358) the abbot of Missenden was hanged for coining. 
(2 Inst. p. 635.) The abbot of this monastery appears 
from Dugdale to have been summoned by w r i t in the 
49th of Henry I I I . If he actually held by barony, I do 
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not perceive any strong distinction between his case and 
that of a bishop. The leading precedent, however, and 
that upon which lawyers principally found their denial 
of this privilege to the bishops, is the case of Fisher, 
who was certainly t r ied before an ordinary j u r y ; nor am 
I aware that any remonstrance wai made by himself, or 
complaint by his friends, upon this ground. Cranmer 
was treated in the same manner; and from these two, 
being the most recent precedents, though neither of them 
in the be|t of times, the great plural i ty of law-books 
have draWli a conclusion that bishops are not entitled to 
t r i a l by the temporal peers. Nor can there be much 
doubt that, whenever the occasion shall occur, this w i l l 
be the decision of the house of lords. 

There are two peculiarities, as it may naturally appear, 
in the above-mentioned resolution of the lords in Strat­
ford's case. The first is, that they claim to be tried, not 
only before their peers, but in parliament. And in the 
case of the bishop of E l y it is said to have been objected 
to his claim of t r ia l by his peers, that parliament was not 
then sitting. (Collier, ubi sup.) It is most probable, 
therefore, that the court of the lord high steward, for the 
special purpose of t ry ing a peer, was of more recent insti­
tution—as appears also from Sir E. Coke's expressions. 
(4 Inst. p. 58.) The second circumstance that may strike 
a reader is, that the lords assert their privilege in a l l 
criminal cases, not distinguishing misdemeanors from 
treasons and felonies. But in this they were undoubtedly 
warranted by the clear language of Magna Charta, which 
makes no distinction of the kind. The practice of t ry ing 
a peer for misdemeanors by a j u r y of commoners, con­
cerning the origin of which I can say nothing, is one of 
those anomalies which too often render our laws capri­
cious and unreasonable in the eyes of impartial men. 

Since wr i t i ng the above note I have read Stillingfleefs 
treatise on the judicial power of the bishops in capital 
cases—a right which, though now, I think, abrogated by 
non-claim and a course of contrary precedents, he proves 
beyond dispute to have existed by the common law and 
constitutions of Clarendon, to have been occasionally 
exercised, and to have been only suspended by their 
voluntary act. In the course of this argument he treats 
of the peerage of the bishops, and produces abundant 
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evidence from the records of parliament that they were 
styled peers, for which, though convinced from general 
recollection, I had not leisure or disposition to search. 
But if any doubt should remain, the statute 25 E. I I I . 
c. 6, contains a legislative declaration of the peerage of 
bishops. The whole subject is discussed wi th much 
perspicuity and force by Stillingfleet, who seems however 
not to press very greatly the right of t r ia l by peers, aware , 
no doubt of the weight of opposite precedents. (Stilling-
fleet 's Works, vol . i i i . p. 820.) In one distinction, that 
the bishops vote in their judicial functions as tjarons, but 
in legislation as magnates, which Warburton has brought 
forward as his own in the Alliance of Church and State, 
Stillingfleet has perhaps not taken the strongest ground, 
nor sufficiently accounted for their r ight of sitting in 
judgment on the impeachment of a commoner. Parlia­
mentary impeachment, upon charges of high public 
crimes, teems to be the exercise of a right inherent in 
the great council of the nation, some traces of which 
appear even before the Conquest (Chron. Sax. p. 164, 
169), independent of and superseding that of t r ia l by 
peers, which, if the 29th section of Magna Charta be 
strictly construed, is only required upon indictments at 
the king's suit. And this consideration is of great weight 
in the question, s t i l l unsettled, whether a commoner can 
be tried by the lords upon an impeachment for treason. 

The treatise of Stillingfleet was written on occasion of 
the objection raised by the commons to the bishops voting 
on the question of Lord Danby's pardon, which he 
pleaded in bar of his impeachment. Burnet seems to 
suppose that their right to final judgment had never been 
defended, and confounds judgment w i th sentence. Mr. 
Hargrave, strange to say, has made a much greater 
blunder, and imagined that the question related to their 
right of voting on a b i l l of attainder, which no one, I 
believe, ever disputed. (Notes on Co. L i t t . 134 b.) 

NOTE I I . Page 9. 

The constitution of parliament in this period, ante­
cedent to the Great Charter, has been minutely and 
scrupulously investigated by the Lords' Committee on 
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the Digni ty of a Peer in 1819. Two questions may be 
raised as to the lay portion of the great council of the 
nation from the Conquest to the reign of John :—first, 
D i d it comprise any members, whether from the counties 
or boroughs, not holding themselves, nor deputed by 
others holding in chief of the crown by knight-service 
or grand serjeanty? secondly, Were al l such tenants 
in capite personally, or in contemplation of law, assisting, 
by advice and suffrage, in councils held for the purpose 
of laying on burthens, or for permanent and important 
legislation? 

The former of these questions they readily determine. 
The committee have discovered no proof, nor any l ike­
lihood from analogy, that the great council, in these 
Norman reigns, was composed of any who did not hold 
in chief of the crown by a mil i tary tenure, or one in grand 
serjeanty; and they exclude, not only tenants in petty 
serjeanty and socage, but such as held of an escheated 
barony, or, as it was called, de honore. 

They found more difficulty in the second question. 
It has generally been concluded, and I may have taken 
it for granted in my text, that a l l mil i tary tenants in 
capite were summoned, or ought to have been summoned, 
to any great council of the realm, whether for the purpose 
of levying a new tax, or any other affecting the public 
weal. The committee, however, laudably cautious in 
drawing any positive inference, have moved step by 
step through this obscure path w i t h a circumspection as 
honourable to themselves as it renders their ultimate 
judgment worthy of respect. 

" The council of the kingdom, however composed 
(they are adverting to the reign of Henry I . ) , must have 
been assembled by the king's command; and the king, 
therefore, may have assumed the power of selecting the 
persons to whom he addressed the command, especially 
if the object of assembling such a council was not to im­
pose any burthen on any of the subjects of the .realm 
exempted from such burthens except by their own free 
grants. Whether the k ing was at this time considered 
as bound by any constitutional law to address such 
command to any particular persons, designated by law 
as essential parts of such an assembly for a l l purposes, 
the committee have been unable to ascertain. It has 
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generally been considered as the law of the land that 
the k i n g had a r ight to require the advice of any of his 
subjects, and their personal services, for the general 
benefit of the kingdom; but as, by the terms of the 
charters of Henry and of his father, no aid could be 
required of the immediate tenants of the crown by 
mil i tary service, beyond the obligation of their respective 
tenures, if the crown had occasion for any extraordinary 
aid from those tenants, it must have been necessary, 
according to law, to assemble a l l persons so holding, 
io give their Consent to the imposition. Though the 
numbers of such tenants of the crown wer© not originally 
very great, as far as appears from Domesday, yet, if it 
was necessary to convene a l l to form a constitutional 
legislative assembly, the distances of their respective 
residences, and the inconvenience of assembling at one 
time, in one, spot, a l l those who thus held of the crown, 
and upon whom the maintenance of the Conquest itself 
must for a considerable time have importantly depended, 
must have produced difficulties, even in the reign of the 
Conqueror; and the increase of their numbers by sub­
division of tenures must have greatly increased the 
difficulty in the reign of his son Henry : and at length, 
in the reigns of his successors, it must have been almost 
impossible to have convened such an assembly, except 
by general summons of the greater part of the persons 
who were to form i t ; and unless those who obeyed the 
summons could bind those who did not, the powers of 
the assembly when convened must have been very 
defective." (p. 40.) 

Though 1 do not perceive why we should assume any 
great subdivision of tenures before the statute of Quia 
Emptores, in 18 Edw. I . , which prohibited subinfeudation, 
it is obvious that the committee have pointed out the 
inconvenience of a scheme which gave a l l tenants in 
capite (more numerous in Domesday than they perhaps 
were aware) a r ight to assist at great councils. S t i l l , as 
it is manifest from the early charters, and explicitly 
admitted by the committee, that the k ing could raise no 
extraordinary contribution from his immediate vassals 
by his own authority, and as there was no feudal 
subordination between one of these and another, however 
differing in wealth, it is clear that they were legally 

VOL. i i i . P 
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entitled to a voice, be it through general or special sum­
mons, In the imposition of taxes which they were to pay. 
It w i l l not follow that they were summoned, or had 
an acknowledged r ight to be summoned, on the few 
other occasions when legislative measures were in con­
templation, or in the determinations taken by the king's 
great council. This can only be inferred by presumptive 
proof or constitutional analogy. 

The eleventh article of the Constitutions of Clarendon 
in 1164 declares that archbishops, bishops, and al l per­
sons of the realm who hold of "die k ing in capite, possess 
their lands as a barony, and are bound to attend in the 
judgments of the king's court l ike other barons. It is 
plain, from the general tenor of these constitutions, that 
" universe personam regni " must be restrained to eccle­
siastics ; and the only words which can be important in 
the present discussion are " sicut barones caeteri." " It 
seems," says the committee, " to follow that a l l those 
termed the king's barons were tenants in chief of the 
k i n g ; but it does not follow that all tenants in chief of 
the king were the king's barons, and as such bound to 
attend his court. They might not be bound to attend 
unless they held their lands of the k ing in chief ' sicut 
baroniam,' as expressed in this article w i t h respect to the 
archbishops and other clergy." (p. 44.) They conclude, 
however, that " upon the whole the Constitutions of 
Clarendon, if the existing copies be correct, afford strong 
ground for presuming that owing suit to the king's great 
court rendered the tenant one of the king's barons or 
members of that court, though probably in general none 
attended who were not specially summoned. It has been 
already observed that this would not include a l l the 
king's tenants in chief, and particularly those who did 
not hold of h im as of his crown, or even to al l who did 
hold of him as of his crown, but not by knight-service or 
grand serjeanty, which were alone deemed mil i tary and 
honourable tenures; though, whether a l l who held of the 
k ing as of his crown, by knight-service or grand ser­
jeanty, did originally owe suit to the king's court, or 
whether that obligation was confined to persons holding 
by a particular tenure, called tenure per baraniam^ as has 
been asserted, the Constitutions of Clarendon do not 
assist to ascertain." (p. 45.) But this, as they point out, 
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involves the question whether the Curia Regis, mentioned 
in these constitutions, was not only a judicial but a legis­
lative assembly, or ono competent to levy a tax on mi l i ­
tary tenants, since by the terms of the charter of Henry 
I . , confirmed by that of Henry I I . , a l l such tenants were 
clearly exempted from taxation, except by their own 
consents. 

They touch slightly on the reign of Richard I . wi th 
the remark that " the result of a l l which they have 
found w i t h respect to the constitution of the legislative 
assemblies of the realm s t i l l leaves the subject in great 
obscurity." (p. 49.) But it is remarkable that they have 
never alluded to the presence of tenants in chief, knights 
as we l l as barons, at the parliament of Northampton 
under Henry I I . They come, however, rather suddenly 
to the conclusion that " the records of the reign of John 
seem to give strong ground for supposing that al l the 
king's tenants in chief by mil i tary tenure, if not all 
the tenants in chief,a were at one time deemed neces­
sary members of the common councils of the realm, when 
summoned for extraordinary purposes, and especially for 
the purpose of obtaining a grant of any extraordinary 
aid to the k i n g ; and this opinion accords wi th what has 
generally been deemed originally the law in France, or 
other countries where what is called the feudal system of 
tenures has been established." (p. 54.) It cannot surely 
admit of a doubt, and has been already affirmed more 
than once by the committee, that for an extraordinary 
grant of money the consent of mil i tary tenants in chief 
was required long before the reign of John. Nor was 
that a reign, t i l l the enactment of the Great Charter, when 
any fresh extension of political l iberty was l ikely to have 
become established. But the difficulty may s t i l l remain 
w i t h respect to "extraordinary purposes" of another 
description. 

They observe afterwards that " they have found no 
document before the Great Charter of John in which the 
term ' majores barones' has been used, though in some 

This hypothetical clause is somewhat 
remarkable. Grand serjeanty is of course 
included by parity under military service. 
But did any hold of the king in socage, 
except on his demesne lands? There 

might be some by petty serjeanty. Yet 
the committee, as we have Just seen, 
absolutely exclude these from any share 
in the great councils of the Conqueror 
and his immediate descendants. 

P 2 
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subsequent documents words of apparently similar im­
port have been used. From the instrument itself it 
might be presumed that the term ' majores barones ' was 
then a term in some degree understood; and that the 
distinction had, therefore, an earlier origin, though the 
committee have not found the term in any earlier instru­
ment." (p. 67.) But though the Dialogue on the Exche­
quer, generally referred to the reign of Henry I L , is not 
an instrument, it is a law-book of sufficient reputation, 
and in this we read—" Quidam de rege tenent in capite 
quse ad coronam pertinent; baronias scilicet majores seu 
minores." ( L i b . i i . cap. 10.) It would be tr if l ing to 
dispute that the tenant of a baronia major might be called 
a baro major. And what could the secundce dignitatis barones at 
Northampton have been but tenants in capite holding fiefs 
by some line or other distinguishable from asuperior class ?b 

It appears, therefore, on the whole, that in the judg­
ment of the committee, by no means indulgent in their 
requisition of evidence, or disposed to take the more 
popular side, a l l the mili tary tenants in capite were con­
stitutionally members of the commune concilium of the realm 
during the Norman constitution. This commune concilium 
the committee distinguish from a magnum concilium, though 
it seems doubtful whether there were any very definite 
line between the two. But that the consent of these 
tenants was required for taxation they repeatedly acknow­
ledge. And there appears sufficient evidence that they 
were occasionally present for other important purposes. 
It is, however, very probable that writs of summons were 
actually addressed only to those of distinguished name, 
to those resident near the place of meeting, or to the 
servants and favourites of the crown. This seems to be 
deducible from the words in the Great Charter, which 
l imi t the king's engagement to summon a l l tenants in 
chief, through the sheriff, to the case of his requiring an 
aid or scutage, and s t i l l more from the withdrawing of 

Mr. Spence has ingeniously conjec­
tured, observing that in some passages of 
Domesday (he quotes two, but I only 
find one) the barons who held more than 
six manors paid their relief directly to 
the king, while those who had six or less 
paid theirs to the sheriff (Yorkshire, 298, 
b), that " this may tend to solve the dis­
puted question as to what constituted one 

of the greater barons mentioned in the 
Magna Charta of John and other early 
Norman documents; for, by analogy to 
the mode in which the relief was paid, 
the greater barons were summoned by 
particular writs, the rest by one general 
summons through the sheriff." History 
of Equitable Jurisdiction, p. 40. 
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this promise in the first year of Henry I I I . The pr iv i ­
lege of attending on such occasions, though legally 
general, may never have been generally exercised. 

The committee seem to have been perplexed about the 
word magnates employed in several records to express part 
of those present in great councils. In general they 
interpret i t , as wel l as the word proceres, to include per­
sons not distinguished by the name "barones;" a word 
which in the reign of Henry I I I . seems to have been 
chiefly used in the restricted sense it has latterly ac­
quired. Yet in one instance, a letter addressed to the 
justiciar of Ireland, 1 Hen. I I I . , they suppose the word 
magnates to '' exclude those termed therein ' a l i i quam-
p lu r im i ; , and consequently to be confined to prelates, 
earls, and barons. This may be deemed important in 
the consideration of many other instruments in which the 
word magnates has been used to express persons constitut­
ing the ' commune concilium regni . ' " But this strikes 
me as an erroneous construction of the letter. The words 
are as follows :—" Convenerunt apud Glocestriam plures 
regni nostri magnates, episcopi, abbates, comites, et 
barones, qui patri nostro vivent i semper astiterunt fide-
l i ter et devote, et a l i i quamplurimi; applaudentibus 
clero et populo, & c , publice fuimus in regem Angliae 
iminct i et coronati." (p. 77.) I think that magnates is a 
collective word, including the " a l i i quamplurimi." It 
appears to me that magnates, and perhaps some other 
La t in words, correspond to the witan of the Anglo-
Saxons, expressing the legislature in general, under 
which were comprised those who held peculiar dignities, 
whether lay or spiritual. And upon the whole we may 
Be led to believe that the Norman great council was 
essentially of the same composition as the witenagemot 
which had preceded i t ; the king's thanes being replaced 
by the barons of the first or second degree, who, what­
ever may have been the distinction between them, shared 
one common character, one source of their legislative 
rights—the derivation of their lands as immediate fiefs 
from the crown. 

The result of the whole inquiry into the constitution 
of parliament down to the reign of John seems to be— 
1. That the Norman kings explicit ly renounced al l pre­
rogative of levying money on the immediate mil i tary 
tenants of the crown, without their consent given in a 
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great council of the realm; this immunity extending also 
to their sub-tenants and dependants. 2. That al l these 
tenants in chief had a constitutional right to attend, and 
ought to be summoned; but whether they could attend 
without a summons is not manifest. 3. That the sum­
mons was usually directed to the higher barons, and to 
such of a second class as the king pleased, many being 
omitted for different reasons, though al l had a right to i t . 
4. That on occasions when money was not to be de­
manded, but alterations made in the law, some of these 
second barons, or tenants in chief, were at least occa­
sionally summoned, but whether by strict right or usage 
does not fully appear. 5. That the irregularity of pass­
ing many of them over when councils were held for the 
purpose of levying money, led to the provision in the 
Great Charter of John by which the king promises that 
they shall a l l be summoned through the sheriff on such 
occasions; but the promise does not extend to any other 
subject of parliamentary deliberation. 6. That even this 
concession, though but the recognition of a known right, 
appeared so dangerous to some in the government that it 
was withdrawn in the first charter of Henry I I I . 

The charter of John, as has just been observed, while 
it removes al l doubt, if any could have been entertained, 
as to the right of every military tenant in capite to be 
summoned through the sheriff, when an aid or scutage 
was to be demanded, w i l l not of itself establish their 
right of attending parliament on other occasions. We 
cannot absolutely assume any to have been, in a general 
sense, members of the legislature except the prelates and 
the majores barones. But who were these, and how dis­
tinguished? For distinguished they must now have 
become, and that by no new provision, since none is 
made. The right of personal summons did not constitute 
them, for it is on majores barones, as already a determinate 
rank, that the right is conferred. The extent of property 
afforded no definite criterion; at least some baronies, 
which appear to have been of the first class, compre­
hended very few knights' fees; yet it seems probable 
that this was the original ground of distinction.c 

c See quotation from Spence's Equitable 
Jurisdiction, a little above. The barony 
of Berkeley was granted in 1 Ric. l, to 
be holden by the service of five knights, 

which was afterwards reduced to three. 
Nicolas's Report of Claim to Barony of 
Lis le , Appendix, p. 318. 
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The charter, as renewed in the first year of Henry I I I . , 
does not only omit the clause prohibit ing the imposition of 
aids and scutages without consent, and providing for the 
summons of a l l tenants in capite before either could be 
levied, but gives the following reason for suspending 
this and other articles of k ing John's charter:—"Quia 
vero qusedam capitula in pr ior i carta continebantur, quae 
gravia et dubitabilia videbantur, sicut de scutagiis et auxiliis 
astsidendis . . . . placuit supra-dictis praelatis et magnatibus 
ea esse in respectu, quousque plenius consilium habueri-
mus, et tunc faciemus plurissimfe, tarn de his quam de 
aliis quae occurrerint emendanda, quae ad communem 
omnium utili tatem pertinuerint, et pacem et statum 
nostrum et regni nostri." This charter was made but 
twenty-four days after the death of John ; and we may  
agree w i t h the committee (p. 77) in th inking it extra­
ordinary that these deviations from the charter of Eun-
nymede, in such important particulars, have been so 
l i t t l e noticed. It is worthy of consideration in what 
respects the provisions respecting the levying of money 
could have appeared grave and doubtful. We cannot 
believe that the earl of Pembroke, and the other barons 
who were w i t h the young k ing , himself a chi ld of nine 
years old and incapable of taking a part, meant to 
abandon the constitutional privilege of not being taxed 
in aids without their consent. But this they might 
deem sufficiently provided for by the charters of former 
kings and by general usage. It is not, however, impos­
sible that the government demurred to the prohibition of 
levying scutage, which stood on a different footing from 
extraordinary aids; for scutage appears to have been 
formerly taken without consent of the tenants; and in 
the second charter of Henry I I I . there is a clause that 
it should be taken as it had been in the time of Henry I I . 
This was a certain payment for every knight's fee; but 
if the original provision of the Runnymede charter had 
been maintained, none could have been levied without 
consent of parliament. 

It seems also h ighly probable that, before the prin­
ciple of representation had been established, the greater 
barons looked w i t h jealousy on the equality of suffrage 
claimed by the inferior tenants in capite. That these 
were constitutionally members of the great council, at 
least in respect of taxation, has been sufficiently shown; 
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but they had hitherto come in small numbers, l ike ly to 
act always in subordination to the more potent aristo­
cracy. It became another question whether they 
should all be summoned, in their own counties, by a 
w r i t selecting no one through favour, and in its terms 
compelling a l l to obey. And this question was less for 
the crown, which might possibly find its advantage in 
the disunion of its tenants, than for the barons them­
selves. They would naturally be jealous of a second 
order, whom in their haughtiness they held much be­
neath them, yet by whom they might be outnumbered 
in those councils where they had bearded the king. No 
effectual or permanent compromise could be made but 
by representation, and the hour for representation was 
not come. 

NOTE I I I . Page 19. 

The Lords' committee, though not very confidently, 
take the view of Brady and Blackstone, confining the elec­
tors of knights to tenants in capite. They admit that " the 
subsequent usage, and the subsequent statutes founded 
on that usage, afford ground for supposing that in the 49th 
of Henry I I I . and in the reign of Edward I . the knights 
of the shires returned to parliament were elected at the 
county courts and by the suitors of those courts. If the 
knights of the shires were so elected in the reigns of 
Henry I I I . and Edward I . , i t seems- important to dis­
cover, if possible, who were the suitors of the county 
courts in these reigns" (p. 149). The subject, they are 
compelled to confess, after a discussion of some length, 
remains involved in great obscurity, which their i n ­
dustry has been unable to disperse. They had, how­
ever, in an earlier part of their report (p. 30), thought 
ftr^ighly probable that the knights of the shires in the 
reign of Edward I I I . represented a description of persons 
who might in the reign of the Conqueror have been 
termed barons. And the general spirit of their subse­
quent investigation seems to favour this result, though 
they finally somewhat recede from i t , and admit at least 
that, before the close of Edward I I I . ' s reign, the elective 
franchise extended to freeholders. 

The question, as the committee have stated i t , w i l l 
turn on the character of those who were suitors to the 
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county court. And, if this may be granted, I must own 
that to my apprehension there is no room for the hypo­
thesis that the county court was differently constituted 
in the reign of Edward I . or of Edward I I I . from what 
it was very lately, and what it was long before those 
princes sat on the throne. In the Anglo-Saxon period 
we find this court composed of thanes, but not exclu­
sively of royal thanes, who were comparatively few. 
In the laws of Henry I . we s t i l l f ind sufficient evidence 
that the suitors of the court were a l l who held freehold 
lands, terrarum domini; or, even if we please to l imi t this 
to lords of manors, which is not at a l l probable, s t i l l 
without distinction of a mesne or immediate tenure. 
Vavassors, that is, mesne tenants, are particularly men­
tioned in one enumeration of barons attending the court. 
In some counties a l imitation to tenants in capite would 
have left this important tribunal very deficient in num­
bers. And as in a l l our law-books we find the county 
court composed of freeholders, we may reasonably de­
mand evidence of two changes in its constitution, which 
the adherents to the theory of restrained representation 
must combine—one which excluded al l freeholders ex­
cept those who held immediately of the crown; another 
which restored them. The notion that the county court 
was the king's court baron (Report, p. 150), and thus 
bore an analogy to that of the lord in every manor, 
whether it rests on any modern legal authority or not, 
seems delusive. The court baron was essentially a 
feudal inst i tut ion; the county court was from a different 
source; it was old Teutonic, and subsisted in this and 
other countries before the feudal jurisdictions had taken 
root. It is a serious error to conceive that, because 
many great alterations were introduced by the Normans, 
there was nothing left of the old system of society.d 

It may, however, be naturally inquired why, if the 

d A charter of Henry I . , published in 
the new edition of Rymer ( i . p. 12), 
fu l ly confirms what is here said. Sola­
tia quod concedo et proecipio, ut a modo 
comitatus mei et hundreda in i l l i s locis 
et iisdem terminis sedeant, sicut sederunt 
in tempore regis Edwardi, et non aliter. 
Ego enirn, quando voluero, faciara ea 
satis summoned propter mea dominica 
necessaria ad voluntatem meam. Et si 
modo exurgat placituin de divisiuue ter­

rarum, si est inter barones meos domini-
cos, tractetur placitum in curea mea. Et 
si est inter vavassores duorum domino-
rum, tractetur in comitatu. Et hoc 
duello fiat, nisi in els remanserit Et 
volo et prcecipio, ut omnes de comitatu 
eant ad comitatus et hundreda, sicut 
fecerunt in tempore regis Edwardi. But 
it is also easily proved from the Leges 
Henr i t i Pr imi . 
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king's tenants in chief were exclusively members of the 
national council before the era of county representation, 
they did not retain that privilege; especially if we con­
ceive, as seems on the whole probable, that the knights 
chosen in 38 Henry I I I . were actually representatives 
of the mil i tary tenants of the crown. The answer might 
be that these knights do not appear to have been elected 
in the county court; and when that mode of choosing 
knights of the shire was adopted, it was but consonant 
to the increasing spirit of liberty, and to the weight 
also of the barons, whose tenants crowded the court, that 
no freeholder should be debarred of his equal suffrage. 
But this became the more important, and we might 
almost add necessary, when the feudal aids were re­
placed by subsidies on movables; so that, unless the 
mesne freeholders could vote at county elections, they 
would have been taxed without their consent and placed 
in a worse condition than ordinary burgesses. This of 
itself seems almost a decisive argument to prove that 
they must have joined in the election of knights of the 
shire after the Confirmatio Chartarum. If we were to go 
down so late as Richard I I . , and some pretend that the 
mesne freeholders did not vote before the reign of 
Henry I V . , we find Chaucer's franklin, a vavassor, 
capable even of sitting in parliament for his shire. For 
I do not think Chaucer ignorant of the proper meaning 
of that word. And Allen says (Edinb. Rev. x x v i i i . 
145)—" In the earliest records of the house of com­
mons we have found many instances of sub-vassals who 
have represented their counties in parliament." 

If , however, it should be suggested that the practice 
of admitting the votes of mesne tenants at county elec­
tions may have crept in by degrees, partly by the con­
stitutional principle of common consent, partly on ac­
count of the broad demarcation of tenants in capite by 
knight-service from barons, which the separation of the 
houses of parliament produced, thus tending, by dimin­
ishing the importance of the former, to bring them down 
to the level of other freeholders; partly, also, through 
the operation of the statute Quia Emptores (18 Edward 
I . ) , which, by putt ing an end to subinfeudation, created 
a new tenant of the crown upon every alienation of 
land, however partial, by one who was such already, 
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and thus both mult ipl ied their numbers and lowered their 
dignity ; this supposition, though incompatible wi th the 
argument bu i l t on the nature of the county court, would be 
sufficient to explain the facts, provided we do not date the 
establishment of the new usage too low. The Lords' com­
mittee themselves, after much wavering, come to the con­
clusion that " at length, if not always, two persons were 
elected by a l l the freeholders of the county, whether 
holding in chief of the crown or of others " (p. 331). 
This they infer from the petitions of the commons that 
the mesne tenants shoulcl be charged w i t h the wages of 
knights of the shire; since it would not be reasonable 
to levy such wages from those who had no voice in the 
election. They ultimately incline to the hypothesis 
that the change came in silently, favoured by the grow­
ing tendency to enlarge the basis of the constitution, 
and by the operation of the statute Quia Emptores, which 
may not have been of inconsiderable influence. It ap­
pears by a petition in 51 Edward I I I . that much confu­
sion had arisen w i t h respect to tenures; and it was fre­
quently disputed whether lands were held of the k ing 
or of other lords. This question would often turn on 
the date of alienation; and, in the hurry of an election, 
the bias being always in favour of an extended suffrage, 
it is to be supposed that the sheriff would not reject a 
claim to vote which he had not leisure to investigate. 

NOTE I V . Page 21. 

It now appears more probable to me than it did that 
some of the greater towns, but almost unquestionably 
London, did enjoy the r ight of electing magistrates wi th 
a certain jurisdiction before the Conquest. The notion 
which I found prevailing among the writers of the last 
century, that the municipal privileges of towns on the 
continent were merely derived from charters of the 
twelfth century, though I was aware of some degree of 
l imitat ion which it required, swayed me too much in 
estimating the condition of our own burgesses. And I 
must fair ly admit that I have laid too much stress on 
the silence of Domesday Book; which, as has been 
just ly pointed out, does not relate to matters of internal 
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government, unless when they involve some rights of 
property. 

I do not conceive, nevertheless, that the municipal 
government of Anglo-Saxon boroughs was analogous to 
that generally established in our corporations from the 
reign of Henry I I . and his successors. - The real pre­
sumption has been acutely indicated by Sir F. Palgrave, 
arising from the "universal institution of the court-] eet, 
which gave to an alderman, or otherwise denominated 
officer, chosen by the suitors, a jurisdiction, in conjunc­
t ion w i t h themselves as a ju ry , over the greater part 
of c iv i l disputes and criminal accusations, as wel l as 
general police, that might arise wi th in the hundred. 
Wherever the town or borough was too large to be 
included wi th in a hundred, this would imply a distinct 
jurisdiction, which may of course be called municipal. 
I t would be similar to that which, t i l l lately, existed i n 
some towns—an elective high bailiff or principal magis­
trate, without a representative body of aldermen and 
councillors. But this is more distinctly proved w i th 
respect to London, which, as is wel l known, does not 
appear in Domesday, than as to any other town. It was 
divided into wards, answering to hundreds in the 
county; each having its own wardmote, or leet, under 
its elected alderman. " The city of London, as wrell 
w i th in the walls, as its liberties without the walls, has 
been divided from time immemorial into wards, bearing 
nearly the same relation to the city that the hundred 
anciently did to the shire. Each ward is, for certain 
purposes, a distinct jurisdiction. The organisation of 
the existing municipal constitution of the city is, and 
always has been, as far as can be traced, entirely 
founded upon the ward system." (Introduction to 
the French Chronicle of London. — (Jamden Society, 
1844.) 

Sir F. Palgrave extends this much further:—" There 
were certain districts locally included w i t h i n the 
hundreds, which nevertheless constituted independent 
bodies politic. The burgesses, the tenants, the resiants 
of the king's burghs and manors in ancient demesne, 
owed neither suit nor service to the hundred leet. 
They attended at their own leet, which differed in no 
essential respect from the leet of the hundred. The 
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principle of frank-pledge required that each friborg 
should appear by its head as its representative; and 
consequently, the jurymen of the leet of the burgh or 
manor are usually described under the style of the 
twelve chief pledges. The legislative and remedial 
assembly of the burgh or manor was constituted by the 
meeting of the heads of its component parts. The port­
reeve, constable, headborough, bailiff, or other the 
chief executive magistrate, was elected or presented by 
the leet ju ry . Offences against the law were repressed 
by their summary presentments. They who were 
answerable to the community for the breach of the 
peace punished the crime. Eesponsibility and autho­
r i t y were conjoined. In their legislative capacity they 
bound their fellow-townsmen by making by-laws." 
(Edin. Itev. x x x v i . 309.) " Domesday Book," he says 
afterwards, " does not notice the hundred court, or the 
county-court: because it was unnecessary to inform the 
k ing or his justiciaries of the existence of the tribunals 
which were in constant action throughout all the land. 
It was equally unnecessary to make a return of the leets 
which they knew to be inherent in every burgh. Where 
any special municipal jurisdiction existed, as in Chester, 
Stamford, and Lincoln , then it became necessary that 
the franchise should be recorded. The twelve lagemen 
in tho two latter burghs were probably hereditary alder­
men. In London and in Canterbury aldermen occa­
sionally held their sokes by inheritance.6 The negative 
evidence extorted out of Domesday has, therefore, l i t t le 
weight." (p. 313.) 

It seems, however, not unquestionable whether this 
representation of an Anglo-Saxon and Anglo-Norman 
municipality is not urged rather beyond the truth. The 
portreeve of London, their principal magistrate, appears 
to have been appointed by the crown. I t was not t i l l 
1188 that Henry Fi tza lwyn, ancestor of the present 
Lord Beaumont/ became the first mayor of London. But 

c See the ensuing part of this 
note. 

fThis pedigree is elaborately, and with 
pious care, traced by Mr. Stapleton, in 
his excellent Introduction to the old 
chronicle of London, already quoted. 

The name Alwyn appears rather Saxon 
than Norman, so that we may presume 
the first mayor to have been of English 
descent; but whether he were a merchant, 
or a landholder living in the city, must 
be undecided. 
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he also was nominated by the crown, and remained 
twenty-four years in office. In the same year the first 
sheriffs are said to have been made (facti). But John, 
immediately after his accession in 1199, granted the 
citizens leave to choose their own sheriffs. And hits 
charter of 1215 permits them to elect annually their 
mayor. (Maitland's Hist, of London, p. 74, 76.) We 
read, however, under the year 1200, in the ancient 
chronicle lately published, that twenty-five of the most 
discreet men of the ci ty were chosen and sworn to 
advise for the city, together w i th the mayor. These 
were evidently different from the aldermen, and are the 
original common council of the city. They were 
perhaps meant in a later entry (1229):—" Omnes 
aldermanni et magnates civitatis per assensum univer-
soruin civiuni," who are said to have agreed never to 
permit a sheriff to remain in office during two consecu­
tive years. 

The city and liberties of London were not wholly 
under the jurisdiction of the several wardmotes and 
their aldermen. Landholders, secular and ecclesiastical, 
possessed their exclusive sokes, or jurisdictions, in parts 
of both. One of these has left its name to the ward of 
Portsoken. The prior of the Holy Tr in i ty , in right of 
this district, ranked as an alderman, and held a.regular 
wardmote. The wards of Farringdon are denominated 
from a family of that name, who held a part of them by 
hereditary right as their territorial franchise. These 
sokes gave way so gradually before the power of the 
citizens, w i th whom, as may be supposed, a perpetual 
conflict was maintained, that there were nearly th i r ty 
of them in the early part of the reign of Henry I I I . , and 
upwards of twenty in that of Edward I . W i t h the 
exception of Portsoken, they were not commensurate 
w i t h the city wards, and we find the juries of the wards, 
in the third of Edward I . , presenting the sokes as 
liberties enjoyed by private persons or ecclesiastical 
corporations, to the detriment of the crown. But, though 
the lords of these sokes trenched materially on the ex­
clusive privileges of the city, it is remarkable that, no 
condition but inhabitancy being required in the thir­
teenth century for civic franchises, both they and their 
tenants were citizens, having individually a voice in 
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municipal affairs, though exempt from municipal juris­
diction. I have taken most of this paragraph from a 
valuable though short notice of the state of London in 
the thirteenth century, published in the fourth volume 
of the Archaeological Journal (p. 273). 

The inference which suggests itself from these facts 
is that London, for more than two centuries after the 
Conquest, was not so exclusively a city of traders, a 
democranc municipality, as we have been wont to con­
ceive. A n d as this evidently extends back to the 
Anglo-Saxon period, it both lessens the improbability 
that the citizens bore at times a part in political affairs, 
and exhibits them in a new light, as lords and tenants of 
lords, as wel l as what of course they were in part, 
engaged i n foreign and domestic commerce. I t w i l l 
strike every one, i n . running over the list of mayors and 
sheriffs in the thirteenth century, that a large proportion 
of the names are French; indicating, perhaps, that the 
terri torial proprietors whose sokes were intermingled 
w i t h the city had influence enough, through b i r th and 
wealth, to obtain an election. The general poli ty, 
Saxon and Norman, was aristocratic ; whatever infusion 
there might be of a more popular scheme of government, 
and much certainly there was, could not resist, even if 
resistance had been always the people's desire, the jo in t 
predominance of rank, riches, mil i tary habits, and 
common alliance, which the great baronage of the realm 
enjoyed. London, nevertheless, from its populousness, 
and the usual character of cities, was the centre of a 
democratic power, which, bursting at times into pre­
cipitate and needless tumult easily repressed by force, 
kept on its silent course t i l l , near the end of the 
thirteenth century, the rights of the citizens and bur­
gesses in the legislature were constitutionally esta­
blished. [1848.] 

NOTE V . Page 26. 

If Fitz-Stephen r igh t ly informs us that in London 
there were 126 parish churches, besides 13 conventual 
ones, we may naturally th ink the population much 



224 POPULATION OF LONDON*. NOTES TO 

underrated at 40,000. But the fashion of building 
churches in cities was so general, that we cannot apply 
a standard from modern times. Norwich contained 
sixty parishes. 

Even under Henry I L , as we find by Fitz-Stephen, the 
prelates and nobles had town houses. " Ad haec omnes 
lere episcopi, abbates, et magnates Anglise, quasi cives 
et municipes sunt urbis Lundoniae; sua i b i habentes 
aedificia prseclara ; ubi se recipiunt, ubi divites impensas 
faciunt, ad concilia, ad conventus celebres in urbem 
evocati, a domino rege vel metropolitano suo, seu pro-
priis tracti negotiis." The eulogy of London by this 
writer is very curious; its citizens were thus early 
distinguished by their good eating, to which they added 
amusements less congenial to later liverymen, hawking, 
cock-fighting, and much more. The word cockney is not 
improbably derived from cocayne, the name of an imagi­
nary land of ease and.jollity. 

The city of London wi th in the walls was not wholly 
built , many gardens and open spaces remaining. And 
the houses were never more than a single story above the 
ground-floor, according to the uniform type of English 
dwellings* in the twelfth and following centuries. On 
the other hand, the liberties contained many inhabit­
ants ; this' streets were narrower than since the fire of 
1666; and the vast spaces now occupied by warehouses 
might have been covered by dwelling-houses. Forty 
thousand, on the whole, seems rather a low estimate for 
these two centuries; but it is impossible to go beyond 
the vaguest conjecture. 

The population of Parls in the middle ages has been 
estimated w i t h as much diversity as that of London. 
M. Dulaure, on the basis of the taille in 1313, reckons 
the inhabitants at 49,110.g But he seems to have made 
unwarrantable assumptions where his data were defi­
cient. M. Guerard, on the other hand (Documens 
Inedits, 1841), after long calculations, brings the 
population of the city in 1292 to 215,861. This is 
certainly very much more than we could assign to 
London, or probably any European c i t y ; and, in fact, 
his estimate goes on two arbitrary postulates. The 

g Hist de Paris, vol. iii. p. 231. 
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extent of Paris in that age, which is tolerably known, 
must be decisive against so high a population.h 

The Winton Domesday, in the possession of the 
Society of Antiquaries of London, furnishes some im­
portant information as to that city, which, as well as 
London, does not appear in the great Domesday Book. 
This record is of the reign of Henry I. Winchester had 
been, as is we l l known, the capital of the Anglo-Saxon 
kings. It has been observed that " the opulence of the 
inhabitants may possibly be gathered from the frequent 
recurrence of the trade of goldsmith in i t , and the popu-
lousness of the town from the enumeration of the 
streets." (Cooper's Public Records, i. 226.) Of these 
we find sixteen. " In the petition from the ci ty of 
Winchester to k ing Henry V I . in 1450, no less than 
nine of these streets are mentioned as having been 
ruined." As York appears to have contained about 
10,000 inhabitants under the Confessor, we may pro­
bably compute the population of Winchester at nearly 
twice that number. 

NOTE V I . Page 32. 

The Lords' committee extenuate the presumption that 
either knights or burgesses sat in any of these parlia­
ments. The " cunctarum regni civitatum pariter et bur-
gorum potentiores," mentioned by Wikes in 1269 or 1270, 
they suppose to have been invited in order to witness 
the ceremony of translating the body of Edward the 
Confessor to his tomb newly prepared in Westminster 
Abbey (p. 161). It is evident, indeed, that this assembly 
acted afterwards as a parliament in levying money. But 
the burgesses are not mentioned in this. It cannot, 
nevertheless, be presumed from the silence of the his­
torian, who had previously informed us of their presence 
at Westminster, that they took no part. It may be, 

h John of Troyes says, in 1467, that 
from sixty to eighty thousand men ap­
peared in arms. Dulaure (Hist de Paris, 
vol. iii. p. 605) says this gives 120,000 
for the whole population; but it gives 
double,' which is incredible. In the 

VOL. I I I . 

thirteenth and fourteenth centuries the 
houses were still cottages: only four 
streets were paved; they were very 
narrow and dirty, and often inundated 
by the Seine. lb. p. 198. 

Q 
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perhaps, more doubtful whether they were chosen by 
their constituents or merely summoned as " potentiores." 

The words of the statute of Marlbridge (51 Hen. I I I . ) , 
which are repeated in French by that of Gloucester 
(6 Edw. I . ) , do not satisfy the committee that there 
was any representation either of counties or boroughs. 
" They rather import a selection by the k ing of the most 
discreet men of every degree " (p. 183). And the statutes 
of 13 Edw. L, referring to this of Gloucester, assert it to 
have been made by the king, " w i t h prelates, earls, 
barons, and his council," thus seeming to exclude what 
would afterwards have been called the lower house. 
The assembly of 1271, described in the Annals of Wa-
verley, " seems to have been an extraordinary conven­
tion, warranted rather by the particular circumstances 
under which the country was placed than by any con­
stitutional l a w " (p. 173). It was, however, a case of 
representation; and following several of the l ike nature, 
at least as far as counties were concerned, would render 
the principle familiar. The committee are even unwi l l ing 
to admit that " Ia communaute de Ia terre illocques sum­
mons " in the statute of Westminster I . , though expressly 
distinguished from the prelates, earls, and barons, ap­
peared in consequence of election (p. 173). But, if not 
elected, we cannot suppose less than that al l the tenants 
in chief, or a large number of them, were summoned; 
which, after the experience of representation, was hardly 
a probable course. 

The Lords' committee, I must s t i l l incline to think, 
have gone too far when they come to the conclusion 
that, 4on the whole view of the evidence collected on the 
subject, from the 49th of Hen. llI, to the 18th of Edw. I . , 
there seems strong ground for presuming that, after the 
49th of Hen. I I I . , the constitution of the legislative 
assembly returned generally to its old course; that the 
writs issued in the 49th of Henry I I I . , being a novelty, 
were not afterwards precisely followed, as far as appears, 
in any instance; and that the writs issued in the 11th of 
Edw. I . , " fo r assembling two conventions, at York and 
Northampton, of knights, citizens, burgesses, and repre­
sentatives of towns, without prelates, earls, and barons, 
were an extraordinary measure, probably adopted for the 
occasion, and never afterwards followed; and that the 
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wri ts issued in the 18th of Edw. I . , for electing two or 
three knights for each shire without corresponding writs 
for election of citizens or "burgesses, and not directly 
founded on or conformable to the writs issued in the 
49th of Henry I I I . , were probably adopted for a particular 
purpose, possibly to sanction one important law [the 
statute Quia Emptores\, and because the smaller tenants 
in chief of the crown rarely attended the ordinary legis­
lative assemblies when summoned, or attended in such 
small numbers that a representation of them by knights 
chosen for the whole shire was deemed advisable, to give 
sanction to a law materially affecting al l the tenants in 
chief, and those holding under them " (p. 204). 

The election of two or three knights for the parliament 
of 18th Edw. I . , which I have overlooked in my text, 
appears by an entry on the close ro l l of that year, directed 
to the sheriff of Northumberland; and it is proved from 
the same r o l l that similar wri ts were directed to a l l the 
sheriffs in England. We do not find that the citizens 
and burgesses were present in this parliament; and it is 
reasonably conjectured that, the object of summoning it 
being to procure a legislative consent to the statute Quia 
Emptores, which put an end to the subinfeudation of lands, 
the towns were thought to have l i t t l e interest in the 
measure. It is, however, another early precedent for 
county representation; and that of 22nd of Edw. I. (see 
the w r i t in Eeport of Committee, p. 209) is more regular. 
We do not find that the citizens and burgesses were sum­
moned to either parliament. 

But , after the 23rd of Edward I . , the legislative con­
stitution seems not to have been unquestionably settled, 
even in the essential point of taxation. The Confirma­
t ion of the Charters, in the 25th year of that reign, whi le 
it contained a positive declaration that no " aids, tasks, 
or prises should be levied in future, without assent of the 
realm," was made in consideration of a grant made by an 
assembly in which representatives of cities and boroughs 
do not appear to have been present. Yet, though the 
words of the charter or statute are prospective, it seems 
to have long before been reckoned a clear r ight of the 
subject, at least by himself, not to be taxed without his 
consent. A tallage on royal towns and demesnes, never­
theless, was set without authority of parliament four 

Q2 
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years afterwards. This " seems to show, either that the 
king's right to tax his demesnes at his pleasure was not 
intended to be included in the word tallage in that 
statute [meaning the supposed statute de tallagio non con-
oedendo], or that the k ing acted in contravention of i t . 
But if the king's cities and boroughs were s t i l l liable to 
tallage at the w i l l of the crown, it may not have been 
deemed inconsistent that they should be required to send 
representatives for the purpose of granting a general aid 
to be assessed on the same cities and boroughs, together 
w i t h the rest of the kingdom, when such general aid was 
granted, and yet should be liable to be tallaged at the 
w i l l of the crown when no such general aid was granted" 
(p. 244). 

If in these later years of Edward's reign the king could 
venture on so strong a measure as the imposition of a 
tallage without consent of those on whom it wras levied, 
it is less surprising that no representatives of the com­
mons appear to have been summoned to one parliament, 
or perhaps two, in his twenty-seventh year, when some 
statutes were enacted. But, as this is merely inferred 
from the want of any extant wr i t , which is also the case 
in some parliaments where, from other sources, we can 
trace the commons to have been present, l i t t le stress 
should be laid upon i t . 

In the remarks which I have offered in these notes on 
the Report of the Lords' Committee, I have generally 
abstained from repeating any which Mr. Al len brought 
forward. But the reader should have recourse to his 
learned criticism in the Edinburgh Review. I t w i l l 
appear that the committee overlooked not a few im­
portant records, both in the reign of Edward I. and that 
of his son. 

NOTE V I I . Page 35. 

Two considerable authorities have, since the first 
publication of this work, placed themselves, one very 
confidently, one much less so, on the side of our older 
lawyers and in favour of the antiquity of borough repre­
sentation. Mr . Allen, who, in his review of my volumes 
(Edinb, Eev. xxx. 169), observes, as to this point,—. 
" We are inclined, in the main, to agree wi th Mr . 



CHAP. VIII . BOROUGH REPRESENTATION. 229 

Hallam," lets us know, two or three years afterwards, 
that the scale was tending the other way, when, in his 
review of the Report of the Lords' Committee, who give 
a decided opinion that cities and boroughs were on no 
occasion called upon to assist at legislative meetings 
before the forty-ninth of Henry I I I . , and are much dis­
posed to believe that none were originally summoned to 
parliament, except cities and boroughs of ancient de­
mesne, or in the hands of the k ing at the time when they 
received the summons, he says,—" We are inclined to 
doubt the first of these propositions, and convinced that 
the latter is entirely erroneous." (Edinb. Rev. xxxv. 30.) 
He allows, however, that our kings had no motive to 
summon their cities and boroughs to the legislature, for 
the purpose of obtaining money, " t h i s being procured 
through the justices in eyre, or special commissioners; 
and therefore, if summoned at a l l , it is probable that the 
citizens and burgesses were assembled on particular 
occasions only, when their assistance or authority was 
wanted to confirm or establish the measures in contem­
plation by the government." But as he alleges no proof 
that this was ever done, and merely descants on the 
importance of London and other cities both before and 
after the Conquest, and as such an occasional summons 
to a great council, for the purpose of advice, would by 
no means involve the necessity of legislative consent, we 
can hardly reckon this very acute writer among the 
positive advocates of a h igh antiquity for the commons 
in parliament. 

Sir Francis Palgrave has taken much higher ground, 
and his theory, in part at least, would have been hailed 
w i t h applause by the parliaments of Charles I . Ac­
cording to this, we are not to look to feudal principles 
for our great councils of advice and consent. They were 
the aggregate of representatives from the courts-leet of 
each shire and each borough, and elected by the juries 
to present the grievances of the people and to suggest 
their remedies. The assembly summoned by Wi l l i am 
the Conqueror appears to h im not only, as it did to lord 
Hale, "a sufficient parliament," but a regular one; 
" proposing the law and giving the initiation to the b i l l 
which required the king's consent." (Ed. Rev. x x x v i . 
327.) " We cannot," he proceeds, " discover any essen-
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t ial difference between the powers of these juries and the 
share of the legislative authority whigh was enjoyed by 
the commons at a period when the constitution assumed 
a more tangible shape and form." This is supported w i th 
that copiousness and variety of illustration which dis­
tinguish his theories, even when there hangs over them 
something not quite satisfactory to a rigorous inquirer, 
and when their absolute originality on a subject so beaten 
is of itself reasonably suspicious. Thus we come in a few 
pages to the conclusion—" Certainly there is no theory 
so improbable, so irreconcilable to general history or to 
the peculiar spirit of our constitution, as the opinions 
whioh are held by those who deny the substantial 
antiquity of the house of commons. No paradox is so 
startling as the assumption that the knights and burgesses 
who stole into the great council between the close of the 
reign of John and the beginning of the reign of Edward 
should convert themselves at once into the th i rd estate 
of the realm, and stand before the king and his peers in 
possession of powers and privileges which the original 
branches of the legislature could neither dispute nor 
withstand" (p. 332). " I t must not be forgotten that 
the researches of a l l previous writers have been directed 
wholly in furtherance of the opinions which have been 
held respecting the feudal origin of parliament. No one 
has considered it as a common-law court." 

I do not know that it is necessaiy to believe in a 
properly feudal origin of parliament, or that this hypo­
thesis is generally received. The great council of the 
Norman kings was, as in common wi th Sir F. Palgrave 
and many others I believe, l i t t le else than a continuation 
of the witenagemot, the immemorial organ of the Anglo-
Saxon aristocracy in their relation to the king. It might 
be composed, perhaps, more strictly according to feudal 
principles; but the royal thanes had always been con­
senting parties. Of the representation of courts-leet we 
may require better evidence: aldermen of London, or 
persons bearing that name, perhaps as landowners rather 
than citizens (see a former note), may possibly have been 
occasionally present; but it is remarkable that neither 
in historians nor records do we find this mentioned; that 
aldermen, in the municipal sense, are never enumerated 
among the constituents of a witenagemot or a council, 
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though they must, on the representative theory, have 
composed a large portion of both. But, waiving this 
hypothesis, which the author seems not here to insist 
upon, though he returns to it in the Rise and Progress of 
the English Commonwealth, why is it " a startling 
paradox to deny the substantial antiquity of the house 
of commons " ? By this I understand h im to mean that 
representatives from counties and boroughs came regu­
larly, or at least frequently, to the great councils of 
Saxon and Norman kings. Their indispensable consent 
in legislation I do not apprehend h im to affirm, but rather 
the reverse :—" The supposition that in any early period 
the burgesses had a voice in the solemn acts of the legis­
lature is untenable." (Rise and Progress, & c , i. 314.) 
But they certainly did, at one time or other, obtain this 
right, " or convert themselves," as he expresses i t , " into 
the th i rd estate of the realm;" so that upon any hypo­
thesis a great constitutional change was wrought in the 
powers of the commons. The revolutionary character 
of Montfort's parliament in the 49th of Hen. I I I . would 
sufficiently account both for the appearance of repre­
sentatives from a democracy so favourable to that bold 
reformer and for the equality of power w i t h which it was 
probably designed to invest them. But whether in the 
more peaceable times of Edward I. the citizens or bur­
gesses were recognised as essential parties to every legis­
lative measure, may, as I have shown, be open to much 
doubt. 

I cannot upon the whole overcome the argument from 
the silence of a l l historians, from the deficiency of a l l 
proof as to any presence of citizens and burgesses, in a 
representative character as a house of commons, before 
the 49th year of Henry I I I . ; because after this time 
historians and chroniclers exactly of the same character 
as the former, or even less copious and valuable, do not 
omit to mention i t . We are accustomed in the sister 
kingdoms, so to speak, of the continent, founded on the 
same Teutonic original, to argue against the existence of 
representative councils, or other institutions, from the 
same absence of positive testimony. No one believes 
that the three estates of France were called together 
before the time of Phi l ip the Fair. No one strains the 
representation of cities in the cortes of Castile beyond the 
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date at which we discover its existence by testimony. It 
is true that unreasonable inferences may be made from 
what is usually called negative evidence; but how 
readily and how often are we deceived by a reliance on 
testimony! In many instances the negative conclusion 
carries wi th it a conviction equal to a great mass of 
affirmative proof. A n d such I reckon the inference from 
the language of Roger Hoveden, of Matthew Paris, and 
so many more who speak of councils and parliaments fu l l 
of prelates and nobles, without a syllable of the burgesses. 
Either they were absent, or they were too insignificant 
to be named ; and in that case it is hard to perceive any 
motive for requiring their attendance. 

NOTE V I I I . Page 42. 

A record, which may be read in Brady's History of 
England (vol. i i . Append, p. 66) and in Rymer ( t . iv . 
p. 1237), relative to the proceedings on Edward H.'s 
flight into Wales and subsequent detention, recites that, 
" the k ing having left his kingdom without government, 
and gone away withnotorious enemies of the queen, prince, 
and realm, divers prelates, earls, barons, and knights, 
then being at Bristol in the presence of the said queen 
and duke (prince Edward, duke of Cornwall), by the assent 
of the whole commonalty of the realm there being, unanimously 
elected the said duke to be guardian of the said kingdom; 
so that the said duke and guardian should rule and 
govern the said realm in the name and by the authority 
of the k ing his father, he being thus absent." But the 
k ing being taken and brought back into England, the 
power thus delegated to the guardian ceased of course; 
whereupon the bishop of Hereford was sent to press the 
k ing to permit that the great seal, which he had w i t h 
h im, the prince having only used his private seal, should 
be used in all things that required i t . Accordingly the 
k ing sent the great seal to the queen and prince. The 
bishop is said to have been thus commissioned to fetch 
the seal by the prince and queen, and by the said prelates 
and peers, with the assent of the said commonalty then being at 
Hereford, It is plain that these were mere words of 
course; for no parliament had been convoked, and no 
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proper representatives could have been either at Bristol 
or Hereford. However, this is a very curious record, 
inasmuch as it proves the importance attached to the 
forms of the constitution at this period. 

The Lords' committee dwell much on an enactment 
in the parliament held at York in 15 Edw. I I . (1322), 
which they conceived to be the first express recognition 
of the constitutional powers of the lower house. It was 
there enacted that " fo r ever thereafter a l l manner of 
ordinances or provisions made by the subjects of the king 
or his heirs, by any power or authority whatsoever, con­
cerning the royal power of the k ing or his heirs, or 
against the estate of the crown, should be void and of no 
avail or force whatsoever; but the matters to be esta­
blished for the estate of the k ing and of his heirs, and for 
the estate of the realm and of the people, should be 
treated, accorded, and established in parliament by the 
king, and by the assent of the prelates, earls, and 
barons, and the commonalty of the realm, according 
as had been before accustomed. This proceeding, there­
fore, declared the legislative authority to reside only in 
the king, w i t h the assent of the prelates, earls, and 
barons, and commons assembled in parliament; and that 
every legislative act not done by that authority should 
be deemed void and of no effect. By whatever violence 
this statute may have been obtained, it declared the Con­
stitutional law of the realm on this important subject." 
(p. 282.) The violence, if resistance to the usurpation of 
a subject is to be called such, was on the part of the king, 
who had just sent the earl of Lancaster to the scaffold, 
and the present enactment was levelled at the ordinances 
which had been forced upon the crown by his faction. 
The lords ordainers, nevertheless, had been appointed 
w i t h consent of the commons, as has been mentioned in 
the text ; so that this provision in 15 Edward I I . seems 
rather to l i m i t than to enhance the supreme power of 
parliament, if it were meant to prohibit any future enact­
ment of the same k ind by its sole authority. But the 
statute is declaratory in its nature; nor can we any more 
doubt that the legislative authority was reposed in the 
king, lords, and commons before this era than that it was 
so ever afterwards. Unsteady as the constitutional usage 
had been through the reign of Edward L, and wi l l ing as 
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both he and his son may have been to prevent its com­
plete establishment, the necessity of parliamentary con­
sent both for levying money and enacting laws must have 
become an article of the public creed before his death. 
If it be true that even after this declaratory statute laws 
were made without the assent or presence of the commons, 
as the Lords' committee incline to hold (p. 285, 286, 
287), it was undeniably an irregular and unconstitutional 
proceeding; but this can only show that we ought to be 
very slow in presuming earlier proceedings of the same 
nature to have been more conformable to the spirit of the 
existing constitution. The Lords' committee too often 
reason from the fact to the right, as we l l as from the 
words to the fact; both are fallacious, and betray them 
into some vacillation and perplexity. They do not, how­
ever, question, on the whole, but that a new constitution 
of the legislative assemblies of the realm had been intro­
duced before the 15th year of Edward Il, and that " the 
practice had prevailed so long before as to give i t , in the 
opinion of the parliament then assembled, the force and 
effect of a custom, which the parliament declared should 
thereafter be considered as established law." (p, 293.) 
This appears to me rather an inadequate exposition of the 
public spirit, of the tendency towards enlarging the basis 
of the constitution, to which the "practice and custom" 
owed its or ig in ; but the positive facts are t ru ly stated. 

NOTE I X . Page 124. 

Writs are addressed in 11th of Edw. I I . "comitibus, 
majoribus baronibus, et prselatis," whence the Lords' 
committee infer that the style used in John's charter 
was s t i l l preserved (Report, p. 277). And though in 
those times there might be much irregularity in issuing 
writs of summons, the term " majores barones" must 
have had an application to definite persons. Of the 
irregularity we may judge by the fact that under Edward 
I. about eighty were generally summoned; under his son 
never so many as fifty, sometimes less than forty, as may 
be seen in Dugdale's Summonitiones ad Parliamentum. 
The committee endeavour to draw an inference from this 
against a subsisting r ight of tenure. But if it is meant 



CHAP. VIIl NATURE OF THEIR SUMMONS. 235 

that the k ing had an acknowledged prerogative of omit­
t ing any baron at his discretion, the higher English 
nobil i ty must have lost its notorious privileges, sanctioned 
by long usage, by the analogy of a l l feudal governments, 
and by the charter of John, which, though not renewed 
in terms, nor intended to be retained in favour of the 
lesser barons, or tenants in capite, could not, relatively to 
the rights of the superior order, have been designedly 
relinquished. 

The committee wish to get r i d of tenure as conferring 
a r ight to summons; they also strongly doubt whether 
the summons conferred an hereditary nob i l i t y ; but they 
assert that, in the 15th of Edward I I I . , " those who may 
have been deemed to have been in the reign of John 
distinguished as majores barones by the honour of a personal 
w r i t of summons, or by the extent and influence of their 
property, from the other tenants in chief of the crown, 
were now clearly become, w i t h the earls and the newly 
created dignity of duke, a distinct body of men denomi­
nated peers of the land, and having distinct personal 
r ights; while the other tenants in chief, whatsoever 
their rights may have been in the reign of John, sunk 
into the general mass." (p. 314.) 

The appellation " peers of the l and" is said to occur 
for the first time in 14 Edw. I I . (p. 281), and we find 
them very distinctly in the proceedings against Bedford 
and others at the beginning of the next reign. They 
were, of course, entitled to t r ia l by their own order. 
But whether a l l laymen summoned by particular writs to 
parliament were at that time considered as peers, and 
triable by the rest as such, must be questionable, unless 
we could assume that the w r i t of summons already 
ennobled the blood, which is at least not the opinion of 
the committee. I f , therefore, the w r i t did not constitute 
an hereditary peer, nor tenure in chief by barony give a 
r ight to sit in parliament, we should have a difficulty in 
finding any determinate estate of nobili ty at a l l , exclusive 
of earls, who were, at a l l times and without exception, 
indisputably noble; an hypothesis manifestly paradoxical, 
and contradicted by history and law. If it be said that 
prescription was the only t i t le , this maybe so far granted 
that the majores barones had by prescription, antecedent to 
any statute or charter, been summoned to parliament; 
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but this prescription would not be broken by the omission, 
through negligence or policy, of an individual tenant by 
barony in a few parliaments. The prescription was pro­
perly in favour of the class, the majores barones generally, 
and as to them it was perfect, extending itself in right, 
if not always in fact, to every one who came wi th in its 
scope. 

In the Thi rd Report of the Lords' Committee, appar­
ently drawn by the same hand as the Second, they " con­
jecture that after the establishment of the commons' 
house of parliament as a body by election, separate and 
distinct from the lords,* al l idea of a r ight to a w r i t of 
summons to parliament by reason of tenure had ceased, 
and that the dignity of baron, if not conferred by patent, 
was considered as derived only from the king's w r i t of 
summons.'' (Th i rd Report, p. 226.) Yet they have not 
only found many cases of persons summoned by w r i t 
several times whose descendants have not been summoned, 
and hesitate even to approve the decision of the house on 
the Clifton barony in 1673, when it was determined that 
the claimant's ancestor, by w r i t of summons and sitting 
in parliament, was a peer, but doubt whether " even at 
this day the doctrine of that case ought to be considered 
as generally applicable, or may be l imited by time and 
circumstances." l (p. 33.) 

It seems, w i t h much deference to more learned investi­
gators, rather improbable that, either before or after the 
regular admission of the knights and burgesses by repre­
sentation, and consequently the constitution of a distinct 
lords' house of parliament, a w r i t of summons could have 
been lawfully withheld at the king's pleasure from any 
one holding such lands by barony as rendered him noto­
riously one of the majores barones. Nor w i l l this be much 

1 This doubt was soon afterwards 
changed into a proposition, strenuously 
maintained by the supposed compiler of 
these Reports, lord Redesdale, on the 
claim to the barony of L'Isle in 1829. 
The ancestor had been called by writ to 
several parliaments of Edw. I I I . ; and 
having only a daughter, the negative 
argument from the omission of his pos­
terity is of little value; for though the 
husbands of heiresses were frequently 
summoned, this does not seem to have 

been an universal practice. It was held 
by lord Redesdale, that, at least until 
the statute of 5 Richard IL c. 4, no here­
ditary or even personal right to the 
peerage was created by the writ of sum­
mons. The house of lords rejected the 
claim, though the language of their reso­
lution is not conclusive as to the prin­
ciple. The . opinion of lord R. has 
been ably impugned by Sir Harris Ni­
colas, in his Report of the L'Isle Peerage, 
1829. 



CHAP. VIII . NATURE OF THEIR SUMMONS. 237 

affected by arguments from the inexpediency or supposed 
anomaly of permitting the r ight of sitting as a peer of 
parliament to be transferred by alienation. The Lords' 
committee dwell at length upon them. And it is true 
that, in our original feudal constitution, the fiefs of the 
crown could not be alienated without its consent. But 
when this was obtained, when a barony had passed by 
purchase, it would naturally draw w i t h i t , as an incident 
of tenure, the privilege of being summoned to parliament, 
or, in language more accustomed in those times, the 
obligation of doing suit and service to the k ing in his 
high court. Nor was the alienee, doubtless, to be taxed 
without his own consent, any more than another tenant 
in capite. What incongruity, therefore, is there in the 
supposition that, after tenants in fee simple acquired by 
statute the power of alienation without previous consent 
of the crown, the new purchaser stood on the same footing 
in a l l other respects as before the statute ? It is also 
much to be observed that the claim to a summons might 
be gained by some methods of purchase, using that word, 
of course, in , the legal sense. Thus the husbands of 
heiresses of baronies were frequently summoned, and sat 
as tenants by courtesy after the wife's death; though it 
must be owned that the committee doubt, in their Th i rd 
Eeport (p. 47), whether tenancy by courtesy of a dignity 
was ever allowed as a r ight . Thus, too, every estate 
created in ta i l male was a diversion of the inheritance by 
the owner's sole w i l l from its course according to law. 
Yet in the case of the barony of Abergavenny, even so 
late as the reign of James I . , the heir male, being in 
seisin of the lands, was called by w r i t as baron, to the 
exclusion of the heir general. Surely this was an 
authentic recognition, not only of baronial tenure as the 
foundation of a r ight to sit in parliament, but of its alien­
abili ty by the tenant.k 

If it be asked whether the posterity of a baron aliening 
the lands which gave h im a r ight to be summoned to 
the king's court would be entitled to the privileges of 
peerage by nobil i ty of blood, it is true that, according 

The Lords' committee (Second Re- the Fanes for the particular barony in 
port, p. 436) endeavour to elude the force question; though some satisfaction was 
of this authority; but it manifestly ap- made to the claimant of the latter family 
pears that the Nevilles were preferred to by calling her to a different peerage* 



238 BARONS IN PARLIAMENT : NOTES TO 

to Collins, whose opinion the committee incline to fol­
low, there are instances of persons in such circumstances 
being summoned. But this seems not to prove any­
th ing to the purpose. The king, no one doubts, from 
the time of Edward I . , used to summon by w r i t many 
who had no baronial tenure; and the circumstance of 
having alienated a barony could not render any one 
incapable of attending parliament by a different t i t le . 
It is very hard to determine any question as to times of 
much irregularity; but it seems that the posterity of one 
who had parted w i th his baronial lands would not, in 
those early times, as a matter of course, remain noble. 
A right by tenure seems to exclude a r ight by blood; 
not necessarily, because two collateral titles may co­
exist, but in the principle of the constitution. A feudal 
principle was surely the more ancient; and what could 
be more alien to this than a baron, a peer, an hereditary 
counsellor, without a fief? Nobil i ty, that is, genti l i ty 
of bi r th , might be testified by a pedigree or a bearing ; 
but a peer was to be in arms for the crown, to grant his 
own money as wel l as that of others, to lead his vassals, 
to advise, to exhort, to restrain the sovereign. The new 
theory came in by degrees, but in the decay of every 
feudal idea; it was the substitution of a different pride 
of aristocracy for that of baronial wealth and power; a 
pride nourished by heralds, more peaceable, more indo­
lent, more accommodated to the rules of fixed law and 
vigorous monarchy. It is difficult to trace the progress 
of this theory, which rested on nobility of blood, but 
yet so remarkably modified by the original principle of 
tenure, that the privileges of this nobili ty were ever 
confined to the actual possessor, and did not take his 
kindred out of the class of commoners. This sufficiently 
demonstrates that the phrase is, so to say, catachrestic, 
not used in a proper sense; inasmuch as the actual 
seisin of the peerage as an hereditament, whether by 
w r i t or by patent, is as much requisite at present for 
nobil i ty , as the seisin of an estate by barony was in the 
reign o f Henry I I I . 

Tenure by barony appears to have been recognised by 
the house of lords in the reign of Henry V I . , when the 
earldom of Arundel was claimed as annexed to the 
" castle, honour, and lordship aforesaid." The Lords' 
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committee have elaborately disproved the allegations of 
descent and tenure, on which this claim was allowed. 
(Second Eeport, p. 406-426.) But a l l w i t h which we 
are concerned is the decision of the crown and of the 
house in the 11th year of Henry V I . , whether it were 
r ight or wrong as to the particular facts of the case.. 
And here we find that the king, by the advice and 
assent of the lords, " considering that Richard Fitzalan, 
& c , was seised of the castle, honour, and lordship in fee, 
and by reason of his possession thereof, without any 
other reason or creation, was earl of Arundel, and held 
the name, style, and honour of earl of Arundel, and the 
place and seat of earl of Arundel in parliament and 
councils of the k ing ," & c , admits h im to the same seat 
and place as his ancestors, earls of Arundel, had held. 
This was long afterwards confirmed by act of parlia­
ment (3 Car. I . ) , reciting the dignity of earl of Arundel 
to be real and local, & c , and settling the ti t le on certain 
persons in tai l , w i t h provisions against alienation of the 
castle and honour. This appears to establish a tenure 
by barony in Arundel, as a recent determination had 
done in Abergavenny. Arundel was a very peculiar 
instance of an earldom by tenure. For we cannot doubt 
that a l l earls were peers of parliament by virtue of that 
rank, though, in fact, a l l held extensive lands of the 
crown. But in 1669 a new doctrine, which probably 
had long been floating among lawyers and in the house 
of lords, was laid down by the k ing in council on a 
claim to the t i t le of Fitzwalter. The nature of a barony 
by tenure having been discussed, it was found " to have 
been discontinued for many ages, and not in be ing" 
(a proposition not very tenable, if we look at the Aber­
gavenny case, even setting aside that of Arundel as 
peculiar in its character, and as settled by statute); 
" and so not fit to be received, or to admit any pretence 
of r ight to succession thereto." It is fair to observe 
that some eminent judges were present on this occasion. 
The committee just ly say that " this decision" (which, 
after a l l , was not in the house of lords) " may perhaps 
be considered as amounting to a solemn opinion that, 
although in early times the right to a w r i t of summons 
to parliament as a baron may have been founded on 
tenure, a contrary practice had prevailed for ages, and 
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that, therefore, it was not to be taken as then forming 
part of the constitutional law of the land." (p. 446.) 
Thus ended barony by tenure. The final decision, for 
such it has been considered, and recent attempts to 
revive the ancient doctrine have been defeated, has 
prevented many tedious investigations of claims to 
baronial descent, and of alienations in times long past. 
For it could not be pretended that every fraction of a 
barony gave a r ight to summons; and, on the other 
hand, alienations of parcels, and descents to co-parceners, 
must have been common, and sometimes difficult to dis­
prove. It was held, indeed, by some, that the caput 
baronice, or principal lordship, contained, as it were, the 
vi ta l principle of the peerage, and that its owner was 
the true baron; but this assumption seems uncertain. 

It is not very easy to reconcile this peremptory denial 
of peerage by tenure w i t h the proviso in the recent 
statute taking away tenure by knight-service, and, i n ­
asmuch as it converts a l l tenure into socage, that also 
by barony, " that this act shall not infringe or hurt any 
t i t le of honour, feudal or other, by which any person 
hath or may have r ight to sit in the lords' house of 
parliament, as to his or their t i t le of honour, or sitting 
in parliament, and the privilege belonging to them as 
peers." (Stat. 12 Car. I I . c. 24, s. 11.) 

Surely this clause was designed to preserve the inc i 
dent to baronial tenure, the privilege of being summoned 
to parliament, while it destroyed its original root, the 
tenure itself. The pr ivy council, in their decision on 
the Fitzwalter claim, d id not allude to this statute, 
probably on account of the above proviso, and seem to 
argue that, if tenure by barony was no longer in being, 
the privilege attached to it must have been extinguished 
also. It is, however, observable that tenure by barony 
is not taken away by the statute, except by implication. 
No act indeed can be more loosely drawn than this, which 
was to change essentially the condition of landed pro­
perty throughout the kingdom. It l i teral ly abolishes 
a l l tenure in capite; though this is the basis of the 
crown's r ight to escheat, and though lands in common 
socage, which the act w i th a strange confusion opposes 
to socage in capite, were as much holden of the k ing or 
other lord as those by knight-service. Whether it was 
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intended by the silence about tenure by barony to pass 
it over as obsolete, or this arose from negligence alone, 
it cannot be doubted that the proviso preserving the 
r ight of sitting in parliament by a feudal honour was 
introduced in order to save that privilege, as wel l for 
Arundel and Abergavenny as for any other that might 
be entitled to i t . m 

NOTE X . Page 142. 

The equitable jurisdiction of the Court of Chancery-
has been lately traced, in some respects, though not for 
the special purpose mentioned in the text, higher than 
the reign of Richard I I . This great minister of the 
crown, as he was at least from the time of the Conquest," 
always t i l l the reign of Edward I I I . an ecclesiastic of 
high dignity, and honourably distinguished as the keeper 
of the king's conscience, was peculiarly intrusted w i t h 
the duty of redressing the grievances of the subject, both 
when they sprung from misconduct of the government, 
through its subordinate officers, and when the injury 
had been inflicted by powerful oppressors. He seems 
generally to have been the chief or president of the 
council, when it exerted that jurisdiction which we have 
been sketching in the text, and which w i l l be the subject 

m The continuance of barony by tenure 
has been controverted by Sir Harris 
Nicolas, in some remarks on such a 
claim preferred by the present earl 
Fitzharding while yet a commoner, In 
virtue of the possession of Berkeley 
castle, published as an Appendix to his 
Report of the L'lsle Peerage. In the 
particular case there seem to have been 
several difficulties, independently of the 
great one, that, in the reign of Charles Il, 
barony by tenure had been finally con­
demned. But there is surely a great 
general difficulty on the opposite side, in 
the hypothesis that, while it is acknow­
ledged that there were, in the reigns of 
Edward I. and Edward Il, certain known 
persons holding by barony and called 
peers of the realm, it could have been 
agreeable to the feudal or to the English 
c institution that the king, by refusing to 

VOL. I I I . 

the posterity of such barons a writ of 
summons to parliament, might deprive 
them of their nobility, and reduce them 
for ever to the rank of commoners. 

n It has been doubted, notwithstand­
ing the authority of Spelman, and some 
earlier but rather precarious testimony, 
whether the chancellor before the Con­
quest was any more than a scribe or 
secretary. Palgrave, in the Quarterly 
Review, xxxiv. 291. The Anglo-Saxon 
charters, as far as 1 have observed, never 
mention him as a witness; which seems 
a very strong circumstance. Ingulfus, 
indeed, has given a pompous account of 
chancellor Turketul; and, if the history 
ascribed to Ingulfus be genuine, the office 
must have been of high dignity. Lord 
Campbell assumes this in his Lives of 
the Chancellors. 

R 
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of another note. But lie is more prominent when pre­
siding in a separate tribunal as a single judge. 

The Court of Chancery is not distinctly to be traced 
under Henry I I I . For a passage in Matthew Paris, who 
says of Eadulfus de N e v i l — " Erat regis fidelissimus 
oancellarius, et inconcussa columna veritatis, singulis 
sua jura, prsecipue pauperibus, juste reddens et indilate," 
may be construed of his judicial conduct in the council. 
This province naturally, however, led to a separation of 
the two powers. And in the reign of Edward I. we find 
the king sending certain of the petitions addressed to 
him, praying extraordinary remedies, to the chancellor 
and master of the rolls, or to either separately, by w r i t 
under the privy seal, which was the usual mode by 
which the king delegated the exercise of his prerogative 
to his council, directing them to give such remedy as 
should appear to be consonant to honesty (or equity, 
honestati). " There is reason to believe," says Mr. Spence 
(Equitable Jurisdiction, p. 335), " that this was not a 
novelty." But I do not know upon what grounds this 
is believed. Writs , both those of course and others, 
issued from Chancery in the same reign. (Palgrave's 
Essay on King's Council, p. 15.) Lord Campbell has 
given a few specimens of petitions to the council, and 
answers endorsed upon them, in the reign of Edward I . , 
communicated to h im by Mr . Hardy from the records of 
the Tower. In a l l these the petitions are referred to 
the chancellor for justice. The entry, at least as given 
by lord Campbell, is commonly so short that we cannot 
always determine whether the petition was on account 
of wrongs by the crown or others. The following is 
rather more clear than the rest:—" 18 Edw. I. The 
king's tenants of Aulton complain that Adam Gordon 
ejected them from their pasture, contrary to the tenor of 
the king's wr i t . Resp. Veniant partes coram cancellario, 
et ostendat ei Adam quare ipsos ejecit, et fiat iis justi t ia." 
Another is a petition concerning concealment of dower, 
for which, perhaps, there was no legal remedy. 

In the reign of Edward I I . the peculiar jurisdiction 
of the chancellor was s t i l l more distinctly marked. 
"From petitions and answers lately discovered, it ap­
peals wa t during this reign the jurisdiction of the 
Court of Chancery was considerably extended, as the 
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' consuetudo eancellariaa' is often familiarly mentioned. 
We find petitions referred to the chancellor in his court, 
either separately, or in conjunction w i t h the king's 
justices, or the king's Serjeants; on disputes respecting 
the wardship of infants, partition, dower, rent-charges, 
tithes, and goods of felons. The chancellor was in ful l 
possession of his jurisdiction over charities, and he 
superintended the conduct of coroners. Mere wrongs, 
such as malicious prosecutions and trespasses to personal 
property, are sometimes the subject of proceedings be­
fore h i m ; but I apprehend that those were cases where, 
from powerful combinations and confederacies, redress 
could not be obtained in the courts of common law." 
(Lives of Chanc. vol . i . p. 204.) 

Lo rd Campbell, s t i l l w i t h materials furnished by Mr . 
Hardy, has given not less than thirty-eight entries dur­
ing the reign of Edward I L , where the petition, though 
sometimes directed to the council, is referred to the 
chancellor for determination. One only of these, so far 
as we can judge from their very brief expression, implies 
anything of an equitable jurisdiction. It is again a case 
of dower, and the claimant is remitted to the Chancery ; 
" e t fiat sibi ibidem justitia, quia non potest juvar i per 
communem legem per breve de dote." This case is in 
the Rolls of Parliament ( i . 340), and had been previously 
mentioned by Mr . Bruce in a learned memoir on the 
Court of Star-Chamber. (Archseologia, xxv. 345.) It is 
difficult to say whether this fell w i th in the modern rules 
of equity, but the general principle is evidently the 
same. 

Another petition is from the commonalty of Suffolk to 
the council, complaining of false indictments and pre­
sentments in courts-leet. It is answered—" Si quis 
sequi voluerit adversus falsos indicatores et procurators 
de falsis indictamentis, sequatur in Cancell. et habebit 
remedium consequens." Several other entries in this list 
are illustrative of the jurisdiction appertaining, in fact at 
least, to the council and the chancellor; and being of so 
early a reign form a valuable accession to those which 
later records have furnished to Sir Matthew Hale and 
others. 

The Court of Chancery began to decide causes as a 
court of equity, according to Mr . Hardy, in the reign of 

R 2 
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Edward I I I . , probably about 22 Edw. I I I . (Introduction 
to Close Rolls, p. 28.) Lord Campbell would carry this 
jurisdiction higher, and the instances already mentioned 
may be sufficient just to prove that it had begun to exist. 
It certainly seems no unnatural supposition that the 
great principle of doing justice, by which the council 
and the chancellor professed to guide their exereise of 
judicature, may have led them to grant relief in some of 
those numerous instances where the common law was 
defective or its rules too technical and unbending. But , 
as has been observed, the actual entries, as far as quoted, 
do not afford many precedents of equity. Mr . Hardy, 
indeed, suggests (p. 25) that the Curia Regis in the Nor­
man period proceeded on equitable principles; and that 
this led to the removal of plaints into it from the county-
court. This is, perhaps, not what we should naturally 
presume. The subtle and technical spirit of the Norman 
lawyers is precisely that which leads, in legal procedure, 
to definite and unbending rules; while in the lower 
courts, where Anglo-Saxon thanes had ever judged by 
the broad rules of justice, according to the circumstances 
of the case, rather than a strict line of law which did not 
yet exist, we might expect to find al l the. uncertainty 
and inconsistency which belongs to a system of equity, 
un t i l , as in England, it has acquired by length of time 
the uniformity of law, but none at least of the techni­
cality so characteristic of our Norman common law, and 
by which the great object of judicial proceedings was so 
continually defeated. This, therefore, does not seem to 
me a probable cause of the removal of suits from the 
county-court or court-baron to those of Westminster. 
The true reason, as I have observed in another place, 
was the partiality of these local tribunals. And the 
expense of t ry ing a suit before the justices in eyre might 
not be very much greater than in the county-court. 

I conceive, therefore, that the three supreme courts at 
Westminster proceeded upon those rules of strict law 
which they had chiefly themselves established; and this 
from the date of their separation from the original Curia 
Regis. But whether the king's council may have given 
more extensive remedies than the common law afforded, 
as early at least as the reign of Henry I I I . , is what we 
are not competent, apparently, to affirm or deny. We 
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are at present only concerned w i t h the Court of Chancery. 
And it w i l l be interesting to quote the deliberate opinion 
of a late distinguished writer , who has taken a different 
view of the subject from any of his predecessors. 

"Af t e r much deliberation," says lord Campbell, " I 
must express my clear conviction that the chancellor's 
equitable jurisdiction is as indubitable and as ancient as 
his common-law jurisdiction, and that it may be traced 
in a manner equally satisfactory. The silence of Bracton, 
Glanvil , Fleta, and other early jur idical writers, has been 
strongly relied upon to disprove the equitable jurisdic­
t ion of the chancellor; but they as l i t t le notice his com­
mon-law jurisdiction, most of them wr i t ing during the 
subsistence of the Aula Regia; and they a l l speak of 
the Chancery, not as a court, but merely as an office for 
the making and sealing of writs . There are no very early 
decisions of the chancellors on points of law any more 
than of equity, to be found in the Year-books or old 
abridgments By ' equitable jurisdiction' must be 
understood the extraordinary interference of the chan­
cellor, without common-law process or regard to the 
common-law rules of proceeding, upon the petition of a 
party grieved who was without adequate remedy in a 
court of common l a w ; whereupon the opposite party was 
compelled to appear and to be examined, either personally 
or upon wri t ten interrogatories: and evidence being 
heard on both sides, without the interposition of a ju ry , 
an order was made secundum ceguum et bonum, which was 
enforced by imprisonment. Such a jurisdiction had 
belonged to the Aula Begia, and was long exercised by 
parliament; and, when parliament was not sitting, by 
the king's ordinary council. Upon the dissolution of the 
Aula Eegia many petitions, which parliament or the 
council could not conveniently dispose of, were referred 
to the chancellor, sometimes w i t h and sometimes without 
assessors. To avoid the circuity of applying to parlia­
ment or the council, the petition was very soon, in many 
instances, addressed originally to the chancellor himself." 
(Lives of Chancellors, i . 7.) 

In the latter part of Edward I I I . ' s long reign this 
equitable jurisdiction had become, it is l ikely, of such 
frequent exercise, that we may consider the following 
brief summary by lord Campbell as probable by analogy 
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and substantially true, if not sustained in al l respects by 
the evidence that has yet been brought to l i g h t : — " The 
jurisdiction of the Court of Chancery was now established 
ia a l l matters where its own officers were concerned, in 
petitions of right where an injury was alleged to be done 
to a subject by the king or his officers in relieving against 
judgments in courts of law (lord C. gives two instances), 
and generally in cases of fraud, accident, and trust.'' 
(p. 291.) 

In the reign of Richard I I . the w r i t of subpoena was in ­
vented by John de Waltham, master of the rolls ; and 
to this a great importance seems to have been attached 
at the time, as we may perceive by the frequent com­
plaints of the commons in parliament, and by the tra­
ditionary abhorrence in which the name of the inventor 
vras held. " In real i ty, ' 'says lord Campbell, " he first 
framed it in its present form when a clerk in Chancery 
in the latter end of the reign of Edward I I I . ; but the 
invention consisted in merely adding to the old clause, 
Quibusdam certis de causis, the words ' Et hoc sub poena 
centum librarum nullatenus omittas;' and I am at a loss to 
conceive how such importance was attached to i t , or 
how it was supposed to have brought about so complete 
a revolution in equitable proceedings, for the penalty 
was never enforced; and if the party failed to appear, 
his default was treated, according to the practice prevail­
ing in our own time, as a contempt of court, and made 
the foundation of compulsory process." (p. 296.) 

The commons in parliament, whose sensitiveness to 
public grievances was by no means accompanied by an 
equal sagacity in devising remedies, had, probably wi th ­
out intention, vastly enhanced the power of the chancel­
lor by a clause in a remedial act passed in the thirty-sixth 
year of Edward I I I . , that, " If any man that feeleth him­
self aggrieved contrary to any of the articles above 
written, or others contained i n divers statutes, w i l l come 
into the Chancery, or any for him, and thereof make his 
complaint, he shall presently there have remedy by 
force of the said articles or statutes, without elsewhere 
pursuing to have remedy." Yet nothing could be more 
obvious than that the breach of any statute was cog­
nizable before the courts of law. And the mischief of 
permitting men to be sued vexatiously before the chan-
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cellor becoming felt, a statute was enacted, th i r ty years 
indeed after this time (17 Ric. I I . c. 6), analogous 
altogether to those in the late reign respecting the juris­
diction of the council, which, reciting that "people be 
compelled to come before the king's council, or in the 
Chancery, by writs grounded on untrue suggestions," 
provides that " the chancellor for the time being, pre­
sently after that such suggestions be duly found and 
proved untrue, shall have power to ordain and award 
damages, according to his discretion, to h im which is so 
troubled unduly as aforesaid." " This remedy," lord 
Campbell jus t ly remarks, " which was referred to the 
discretion of the chancellor himself, whose jurisdiction 
was to be controlled, proved, as might be expected, 
whol ly ineffectual; but it was used as a parliamentary 
recognition of his jurisdiction, and a pretence for refusing 
to establish any other check on i t . " (p. 247.) 

A few years before this statute the commons had 
petitioned (13 Ric. I I . , Rot. Parl, i i i , 269) that the chan­
cellor might make no order against the common law, and 
that no one should appear before the chancellor where 
remedy was given by the common law. " This carries 
w i t h it an admission," as lord C. observes, " that a 
power of jurisdiction did reside in the chancellor,, so long 
as he did not determine against the common law, nor 
interfere where the common law furnished a remedy. 
The king's answer, ' that it should continue as the usage 
had been heretofore,' clearly demonstrates that such an 
authority, restrained wi th in due bounds, was recognised 
by the constitution of the country." (p. 305.) 

The act of 17 Ric. I I . seems to have produced a greater 
regularity in the proceedings of the court, and put an 
end to such hasty interference, on perhaps verbal sug­
gestions, as had given rise to this remedial provision. 
From the very year in which the statute was enacted we 
find bills in Chancery, and the answers .to them, regu­
la r ly f i led; the grounds of demanding relief appear, and 
the chancellor renders himself in every instance respon­
sible for the orders he has issued, by thus showing that 
they came wi th in his jurisdiction. There are certainly 
many among the earlier bil ls in Chancery, which, 
according to the statute law and the great principle that 
they were determinable in other courts, could not have 
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been heard; but we are unable to pronounce bow far the 
allegation usually contained or implied, that justice 
could not be had elsewhere, was founded on the real 
circumstances. A calendar of these early proceedings 
( i n abstract) is printed in the Introduction to the first 
volume of the Calendar of Chancery Proceedings in the 
Reign of Elizabeth, and may also be found in Cooper's 
Public Records, i . 356. 

The struggle, however, in behalf of the common law 
was not at an end. It is more than probable, that the 
petitions against encroachments of Chancery, which fill 
the rolls under Henry I V . , Henry V. , and in the minority 
of Henry V I . , emanated from that numerous and jealous 
body whose interests as we l l as prejudices were so deeply 
affected. Certain it is that the commons, though now 
acknowledging an equitable jurisdiction, or rather one 
more extensive than is understood by the word " equit­
able," in the greatest judicial officer of the crown, d id 
not cease to remonstrate against his transgression of these 
boundaries. They succeeded so far, in 1436, as to obtain 
a statute (15 Hen. V I . c. 4) in these words :—" For that 
divers persons have before this time been greatly vexed 
and grieved by writs of subpoena, purchased for matters 
determinable by the common law of this land, to the great 
damage of such persons so vexed, in suspension and im­
pediment of the common law as aforesaid ; Our lord the 
k ing doth command that the statutes thereof made shall 
be duly observed, according to the form and effect of the 
same, and that no w r i t of subpoena be granted from hence­
forth un t i l surety be found to satisfy the party so grieved 
and vexed for his damages and expenses, if so be that the 
matter cannot be made good which is contained in the 
b i l l . " I t was the intention of the commons, as appears 
by the preamble of this statute, and more fu l l y by their 
petition in Rot. Parl. ( iv . 101), that the matters con­
tained in the b i l l on which the subpoena was issued should 
be not only true in themselves, but such as could not be 
determined at common law. But the king's answer 
appears rather equivocal. 

The principle seems nevertheless to have been gene­
ral ly established, about the reign of Henry V I . , that the 
Court of Chancery exercises merely a, remedial jurisdic­
tion, not indeed controllable by courts of law, unless 
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possibly in such circumstances as cannot be expected, 
but bound by its general responsibility to preserve the 
limits which ancient usage and innumerable precedents 
have imposed. It was at the end of this reign, and not 
in that of Richard I L , according to the writer so often 
quoted, that the great enhancement of the chancellor's 
authority, by bringing feoffments to uses wi th in i t , 
opened a new era in the history of our law. And this 
the judges brought on themselves by their narrow ad­
herence to technical notions. They now began to dis­
cover th is ; and those of Edward I V . , as. lord Campbell 
wel l says, were " v e r y bold men," having repealed the 
statute de donis by their own authority in Taltarum's case 
—a stretch of judicial power beyond any that the Court 
of Chancery had ventured upon. They were also ex­
ceedingly jealous of that court; and in one case, reported 
in the Year-books (22 Edw. I V . 37), advised a party to 
disobey an injunction from the Court of Chancery, te l l ing 
h im that, if the chancellor committed h im to the Fleet, 
they would discharge the prisoner by habeas corpus. 
(Lo rd Campbell, p. 394.) The case seems to have been 
one where, in modern times, no injunction would have 
been granted, the courts of law being competent to apply 
a remedy. 

NOTE X I . Page 145. 

This intricate subject has been illustrated, since the 
first publication of these volumes, in an Essay upon the 
original Authority of the King's Council, by Sir Francis 
Palgrave (1834), wri t ten w i t h remarkable perspicuity 
and freedom from diffusiveness. But I do not yet assent 
to the judgment of the author as to the legality of pro­
ceedings before the council, which I have represented as 
unconstitutional, and which certainly it was the object 
of parliament to restrain. 

" It seems," he says, " that in the reign of Henry I I I . 
the council was considered as a court of peers wi th in the 
terms of Magna Charta; and before which, as a court of 
original jurisdiction, the rights of tenants holding in capite 
or by barony were to be discussed and decided, and it 
unquestionably exercised a direct jurisdiction over a l l 
the king's subjects " (p. 34). The first volume of Close 
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Bolls, published by Mr. Hardy since Sir F. Palgrave's 
Essay, contains no instances of jurisdiction exercised by 
the council in the reign of John. But they begin imme-
diately afterwards, in the minority of Henry I I I . ; so that 
we have not only the fullest evidence that the council 
took on itself a coercive jurisdiction in matters of law at 
that time, but that it had not done so before: for the 
Close Rolls of John are so fu l l as to render the negative 
argument satisfactory. It w i l l , of course, be understood 
that I take the facts on the authority of Mr. Hardy (Intro­
duction to Close Rolls, vol . i i . ) , whose diligence and 
accuracy are indisputable. Thus this exercise of judicial 
power began immediately after the Great Charter. And 
yet, if it is to be reconciled w i t h the twenty-ninth section, 
it is difficult to perceive in what manner that celebrated 
provision for personal l iberty against the crown, .which 
has always been accounted the most precious jewel in 
the whole coronet, the most valuable stipulation made at 
Runnymede, and the most enduring to later times, could 
merit the fondness w i t h which it has been regarded. 
" Non super eum ibimus, nee super eum mittemus, nisi 
per legale judicium parium suorum, vel per legem terrse." 
H it is alleged that the jurisdiction of the king's council 
was the law of the land, the whole security falls to the 
ground and leaves the grievance as it stood, unredressed. 
Could the judgment of the council have been reckoned, as 
Sir F. Palgrave supposes, a " judicium parium suorum," 
except perhaps in the case of tenants in chief? The 
word is commonly understood of that t r ia l per pais which, 
in one form or another, is of immemorial antiquity in our 
social institutions. 

" Though this jurisdiction," he proceeds, " was more 
frequently called into action when parliament was sitting, 
s t i l l it was no less inherent in the council at a l l other 
times ; and un t i l the middle of the reign of Edward I I I . 
no exception had ever been taken to the form of its pro­
ceedings." He subjoins indeed in a note, " Unless the 
statute of 5 Edw. I I I . c. 9, may be considered as an 
earlier testimony against the authority of the council 
This, however, is by no means clear, and there is no COP 
responding petition in the parliament r o l l from which 
any further information could be obtained " (p. 34). 

The irresistible conclusion from this passage is, that 
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we have been whol ly mistaken in supposing the com­
mons under Edward I I I . and his successors to have 
resisted an illegal encroachment of power in the king's 
ordinary council, while it had in t ru th been exercising 
an ancient jurisdiction, never restrained by law and never 
complained of by the subject. This would reverse our 
constitutional theory to no small degree, and affect so 
much the spirit of my own pages, that I cannot suffer it 
to pass, coming on an authority so respectable, without 
some comment. But why is it asserted that this juris­
diction was inherent in the council? Why are we to 
interpret Magna Charta otherwise than according to the 
natural meaning of the words and the concurrent voice 
of parliament ? The silence of the commons in parlia­
ment under Edward I I . as to this grievance w i l l hardly 
prove that it was not felt, when we consider how few 
petitions of a public nature, during that reign, are on the 
rolls. But it may be admitted that they were not so 
strenuous in demanding redress, because they were of 
comparatively recent origin as an estate of parliament, 
as they became in the next long reign, the most important, 
perhaps, in our early constitutional history. 

It is doubted by Sir F. Palgrave whether the statute 
of 5 Edw. I I I . c. 9, can be considered as a testimony 
against the authority of the council. It is, however, very 
natural so to interpret i t , when we look at the subsequent 
statutes and petitions of the commons, directed for more 
than a century to the same object. " No man shall be 
taken," says lord Coke (2 Inst. 46), " that is, restrained 
of l ibe r ty ,by petition or suggestion to the k ing or to his 
council, unless it be by indictment or presentment of 
good and lawful men, where such deeds be done. This 
branch and divers other parts of this act have been 
whol ly explained by divers acts of parliament, & c , 
quoted in the margent." He then gives the titles of six 
statutes, the first being this of 5 Edw. I I I . c. 9. But 
let us suppose that the petition of the commons in 
25 Edw. I I I . demanded an innovation in law, as it cer­
ta inly did in long-established usage. And let us admit 
what is justly pointed out by Sir F. Palgrave, that the 
king's first answer to their petition is not commensurate 
to its request, and reserves, though it is not quite easy 
to see what, some part of its extraordinary jurisdio-
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tion.0 St i l l the statute itself, enacted on a similar petition 
in a subsequent parliament, is explicit that " none shall 
be taken by petition or suggestion to the k ing or his coun­
c i l , unless it be by indictnient or presentment" ( i n a cri­
minal charge), " or by wr i t original at the common l a w " 
( i n a c iv i l suit), " nor shall be put out of his franchise 
of freehold, unless he have been duly put to answer, and 
forejudged of the same by due course of law." 

Lord Hale has quoted a remarkable passage from a 
Year-book, not long after these statutes of 25 Edw. I I I . 
and 28 Edw. I I I . , which, if Sir F. Palgrave had not 
overlooked, he would have found not very favourable to 
his high notions of the king's prerogative in council. 
" In after ages," says Hale, " the constant opinion and 
practice was to disallow any reversals of judgment by 
the council, which appears by the notable case in Year­
book, 39 Edw. I I I . 14." (Jurisdiction of Lords' House, 
p. 41.) It is indeed a notable case, wherein the chancellor 
before the council reverses a judgment of a court of law. 
" Mes les justices nepristoient nul regard al reverser de­
vant le council, par ceo que ce ne fust place ou jugement 
purroit estre reverse." If the council could not exercise 
this jurisdiction on appeal, which is not perhaps expressly 
taken away by any statute, much less against the lan­
guage of so many statutes could they lawfully entertain 
any original suit. Such, however, were the vacillations 
of a motley assembly, so steady the perseverance of go­
vernment in retaining its power, so indefinite the l imits 
of ancient usage, so loose the phrases of remedial statutes, 
passing sometimes by their generality the intentions of 

° The words of the petition and answer 
are the following:— 

" Item, que nul franc homme ne soit 
mys a respondre de son franc tenement, 
ne de riens qui touche vie et membre, 
fyns ou redemptions, par apposailles de­
vant le Conseil notre seigneur le roi, 
ne devant ses ministres queconques, si-
noun par proces de ley de ces en arere 
use." 

"n plest a notre seigneur le roi que 
les leies de son roialme soient tenuz et 
gardez en lour force, et que nul homme 
soit tenu a respondre de son fraunk tene­
ment, sinoun par processe de ley: mes 
de chose que touche vie ou membre, con-

temptz on excesse, soit fail come ad este 
use ces en arere." Hot. Par. i i . 228. 

It is not easy to perceive what was re­
served by the words " chose que touche 
vie ou membre;" for the council never 
determined these. Possibly it regarded 
accusations of treason or felony, which 
they might entertain as an inquest, 
though they would ultimately be tried 
by a jury. Contempts are easily under­
stood ; and by excesses were meant riots 
and seditions. These political offences, 
which could not be always safely tried 
in a lower court, ft was the constant 
intention of the government to reserve 
for the council. 
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those who enacted them, so useful, we may add, and 
almost indispensable, was a portion of those prerogatives 
which the crown exercised through the council and 
chancery, that we find soon, afterwards a statute (37 
Edw. I I I . c. 18), which recognises in some measure those 
irregular proceedings before the council, by providing 
only that those who make suggestions to the chancellor 
and great council, by which men are put in danger 
against the form of the charter, shall give security for 
proving them. This is rendered more remedial by 
another act next year (38 Edw. I I I . c. 9), which, how­
ever, leaves the liberty of making such suggestions 
untouched. The t ru th is, that the act of 25 Edw. I I I . 
went to annihilate the legal and equitable jurisdiction of 
the Court of Chancery—the former of which had been 
long exercised, and the latter was beginning to spring 
up. But the 42 Edw. I I I . c. 3, which seems to go as far 
as the former in the enacting words, w i l l be found, 
according to the preamble, to regard only criminal 
charges. 

Sir Francis Palgrave maintains that the council never 
intermitted its authority, but on the contrary " it con­
t inually assumed more consistency and order. It is 
probable that the long absences of Henry V. from Eng­
land invested this body w i t h a greater degree of import­
ance. After every minority and after every appointment 
of a select or extraordinary council by authority of the 
legislature, we find that the ordinary council acquired a 
fresh impulse and further powers. Hence the next reign 
constitutes a new e ra" (p . 80). He proceeds to give 
the same passage which I have quoted from Rot. Parl. 
8 Hen. V I . , vo l . v. p. 343, as we l l as one in an earlier 
parliament (2 Hen. V I . p. 28). But I had neglected to 
state the whole case where I mention the articles settled 
in parliament for the regulation of the council. In the 
first place, this was not the king's ordinary council, but 
one specially appointed by the lords in parliament for 
the government of the realm during his minority. They 
consisted of certain lords spiritual and temporal, the 
chancellor, the treasurer, and a few commoners. These 
commissioners delivered a schedule of provisions " for 
the good and the governance of the land, which the lords 
that be of the king's council desireth " (p. 28). It does 
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not explicitly appear that the commons assented to these 
provisions; but it may be presumed, at least in a legal 
sense, by their being present and by the schedule being 
delivered into parliament, " baillez en meme le parle-
ment." But in the 8 Hen. V I . , where the same pro­
vision as to the jurisdiction of this extraordinary council 
is repeated, the articles are said, after being approved by 
the lords spiritual and temporal, to have been read 
" coram domino rege in eodem parliamento, in preseatia 
t r ium regni statuum" (p. 343). It is always held that 
what is expressly declared to be done in presence of a l l 
the estates is an act of parliament. 

We find, therefore, a recognition of the principle which 
had always bden alleged in defence of the ordinary 
council in this parliamentary confirmation—the prin­
ciple that breaches of the law, which the law could not, 
through the weakness of its ministers, or corruption, or 
partiality, sufficiently repress, must be reserved for the 
strong arm of royal authority. " Thus," says Sir Francis 
Palgrave, " did the council settle and define its prin­
ciples und practice. A new tribunal was erected, and 
one which obtained a virtual supremacy over the common 
law. The exception reserved to their ' discretion' of 
interfering wherever their lordships felt too much might 
on one side, and too much unmight on the other, was of 
itself sufficient to embrace almost every dispute or t r i a l " 

But, in the first place, this latitude of construction was 
not by any means what the parliament meant to allow, 
nor could it be taken, except by wilful ly usurping powers 
never imparted; and, secondly, it was not the ordinary 
council which was thus constituted during the king's 
minority; nor did the jurisdiction intrusted to persons 
so specially named in parliament extend to the regular 
officers of the crown. The restraining statutes were sus­
pended for a time in favour of a new tribunal. But I 
nave already observed that there was always a class of 
cases precisely of the same k ind as those mentioned in 
the apt creating this tribunal, tacitly excluded from the 
operation of those statutes, wherein the coercive juris­
diction of the king's ordinary council had great conve­
nience, namely, where the course of justice was obstructed 
by riots, combinations of maintenance, or overawing in -
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fluence. And there is no doubt that, down to the final 
abolition of the Court of Star Chamber (which was no 
other than the consilium ordinarium under a different name), 
these offences were cognizable in i t , without the regular 
forms of the common law.p 

" From the reign of Edward I V . we do not trace any 
further opposition to the authority either of the chancery 
or of the council. These courts had become engrafted 
on the constitution; and if they excited fear or jealousy, 
there was no one who dared to complain. Yet addi­
tional parliamentary sanction was not considered as un­
necessary by Henry V I I . , and in the th i rd year of his 
reign an act was passed for giving the Court of Star 
Chamber, which had now acquired its determinate name, 
further authority to punish divers misdemeanours." 
(Palgrave, p. 97.) 

It is really more than we can grant that the jurisdic­
tion of the consilium ordinarium had been engrafted on the 
constitution, when the statute-book was ful l of laws to 
restrain, if not to abrogate i t . The acts already men­
tioned, in the reign of Henry V I . , by granting a tempo­
rary and l imited jurisdiction to the council, demonstrate 
that its general exercise was not acknowledged by 
parliament. We can only say that it may have 
continued without remonstrance in the reign of Edward 
I V . I have observed in the text that the Bolls of 
Parliament under Edward I V . contain no complaints of 
grievances. But it is not quite manifest that the coun­
c i l did exercise in that reign as much jurisdiction as it 
had once done. Lord Hale tells us that " this jurisdic­
t ion was gradually b o u g h t iato great disuse, though 
"there remain some straggling footsteps of their proceed­
ings t i l l near 3 Hen. V I l " (Hist , of Lords' Jurisdic­
tion, p. 38.) And the famous statute in that year, which 
erected a new court, sometimes improperly called the 
Court of Star Chamber, seems to have been prompted by 
a desire to restore, in a new and more legal form, a 
jurisdiction, which was become almost obsolete, and, 
being in contradiction to actq of parliament, could f o t 
wel l be rendered effective without one.q 

We cannot but discover, throughout the learned and 
P See Note in p. 145, for the statute 31 H. V I . c. 2. 

q See Constitutional Histoiy of England, vol i p. 48. (1842.) 
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luminous Essay on the Authority of the King's Council, 
a strong tendency to represent its exercise as both 
constitutional and salutary. The former epithet cannot, 
I think, be possibly applicable in the face of statute 
l a w ; for what else determines our constitution ? But it 
is a problem wi th some, whether the powers actually 
exerted by this anomalous court, admitting them to have 
been, at least latterly, in contravention of many statutes, 
may not have been rendered necessary by the disorderly 
condition of society and the comparative impotence of 
the common law. This cannot easily be solved w i th the 
defective knowledge that we possess. Sometimes, no 
doubt, the " might on one side, and unmight on the 
other," as the answer to a petition forcibly expresses i t , 
afforded a justification which, practically at least, the 
commons themselves were content to allow. But were 
these exceptional instances so frequent as not to leave a 
much greater number wherein the legal remedy by suit 
before the king's justices of assise might have been 
perfectly effectual ? For we are not concerned With the 
old county-courts, which were perhaps tumultuary and 
partial enough, but w i th the regular administration, 
c iv i l and criininal, before the king's justices of oyer and 
terminer and of gaol delivery. Had not they, generally 
speaking, in the reign of Edward I I I . , and his successors, 
such means of enforcing the execution of law as left no 
sufficient pretext for recurring to an arbitrary tribunal? 
Liberty, we should: 'remember; may require the sacrifice 
of some degree of security against private wrong, which 
a despotic government, w i t h an unlimited power of 
restraint, can alone supply. If no one were permitted 
to travel on the high road without a licence, or, as now 
so usual, without a passport, if no one could keep arms 
without a registry, if every one might be inlennitely 
detained on suspieion,the ev i l doers of society would be 
materially impeded, but at the expense, to a certain 
degree, of every man's freedom and enjoyment Free-
dom being but a means to the greatest good, times might 
arise when it must yield to the security of s t i l l higher 
blessings; but the immediate question is, whether such 
were the state of society in the fourteenth and fifteenth 
centiries. Now, that it was lawless and insecure, com 
paratively w i t h our own tidies or the times of our fathers 
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is hardly to be disputed. But if it required that arbi­
trary government which the king's council were anxious 
to maintain, the representatives of the commons in 
parliament, knights and burgefcses, not above the law, 
and much interested in the conservation of property, 
must have comypIained very unreasonably for more than 
a hundred years. They were apparently as we l l able to 
judge as our writers can fee ; and if they reckoned a t r ia l 
by jury at nisi prius more likely, on the whole, to insure a 
just adjudication. of a civil than one before the great 
, officers of state and other constituent members of the 
ordinary council, it does not seem clear to me that we 
have a r ight to assert the contrary. This mode of t r i a l 
by ju ry , as has been seen in another place, had acquired, 
by the beginning of the fifteenth century,- its present 
f o rm; and considering the great authority of the judges 
of assise, it may not, probably, have given very fre­
quent occasion for complaint of partiality or corrupt 
influence. 

NOTE XIl Page 156. 

The, learned author of the Inquiry into the Rise and 
Growth of the Royal Prerogative in England has 
founded his historical theory on the confusion which he 
supposes to have, grown up between the ideal k ing of 
the constitution and the personal k ing on the throne. 
By the former he means me perspnptation of abstract 
principles, sovereign power, and absolute justice, which 
the law attributes to the genus, k ing , but which flattery 
or other motives have to ferred to the possessor of the 
crown for the time being, and have thus changed the 
Teutonic cyning, the first m a n o f the commonwealth, the 
man of the highest, weregild, the man who was so much 
responsible that he might be sued for damages in his own 
courts or deposed, for misgovernment, into" the sole irre­
sponsible person of indefeasible prerogatives, of attributes 
almost,divine, whom Bracton and a long series of sub­
sequent lawyers raised up to a, height-fax beyond the 
theory of our early constitution. . 

This supported w i t h great acuteness and learning; 
nor is it possible to deny that the k i n g of England, as 
the law-books represent him considerably different 

VOL. III. s 
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from what we generally conceive an ancient German 
chieftain to have been. Yet I doubt whether Mr. Al len 
has not laid too much stress on this, and given to the 
fictions of law a greater influence than they possessed in 
those times to which his inquiry relates ; and whether, 
also, what he calls the monarchical theory was so much 
derived from foreign sources as he apprehends. We 
have no occasion to seek, in the systems of civilians or 
the dogmas of churchmen what arose from a deep-seated 
principle of human nature. A king is a person; to per­
sons alone we attach the attributes of power and wisdom ; 
on persons we bestow our affection or our i l l - w i l l . A n 
abstraction, a politic idea of royalty, is convenient for 
lawyers; it suits the speculative reasoher, but it never 
can become so familiar to a people, especially one too 
rude to have listened to such reasoners, as the simple 
image of the king, the one man whom we are to love 
and to fear. The other idea is a sort of monarchical 
pantheism, of which the vanishing point is a republic 
And to this the prevalent theory, that kings are to reigjn 
but not to govern, cannot but lead. It is a plausible, 
and in the main, perhaps, for the times we have reached; 
a necessary theory; but it renders monarchy ultimately 
scarcely possible. And it was neither the sentiment of 
the Anglo-Saxons, nor of the Norman baronage; the 
feudal relation was essentially and exclusively personal; 
and if we had not enough, in a more universal feelihg 
of human mature, to account for loyalty, we could not 
mistake i ls mevitable connexion w i t h the fealty and 
homage of the vassal. The influence of Roman notions 
was not inconsiderable upon the continent"; but they 
never prevailed very much here; and though, after the 
close alliance between the church and state established 
by the Reformation, the whole weight of the former was 
thrown into the scale of the crown, the mediaeval clergy, 
as I have observed in the text, were anything rather 
than upholders of despotic power. 

It may be very true that by considering the monarchy 
as a merely political Institution, the schema of prudent 
men to avoid confusion, and confer the minimum of per­
sonal authority on the reign|ng prince, the principle of 
his irresponsibility seems to better maintained But 
the question to which we are turrning our eyes is not a 
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political one ; it relates to the positive law and positive 
sentiments of the English nation in the mediaeval period. 
And here I cannot put a few necessary fictions grown up 
in the courts, such as, the k ing never dies, the king can 
do no wrong, the k ing is everywhere, against the tenor 
of our constitutional language, which implies an actual 
and active personality. Mr . A l l e n acknowledges that 
the act against the Despensers under Edward Il , and 
re-confirmed after its repeal, for promulgating the 
doctrine that allegiance had more regard to the crown 
than to the person of the king, " seems to establish, as 
the deliberate opinion of the legislature, that allegiance 
is due to the person of the k ing generally, and not 
merely to his crown or politic capacity, so as to be 
released and destroyed by his misgovernment of the 
kingdom" (p. 14) ; which, he adds, is not easily recon­
cilable w i t h the deposition of Richard Il. But that was 
accomplished by force, w i th whatever formalities it may 
have been thought expedient to surround i t . 

We cannot, however, infer from the declaration of the 
legislature, that allegiance is due to the king's person 
and not to his politic capacity, any such consequence as 
that it is not, in any possible case, to be released by his 
misgovernment. This was surely not in the spirit of 
any parliament under Edward Il or Edward I I I . ; and 
it is precisely because allegiance is due to the person, 
that, upon either feudal or natural principles, it might 
be cancelled by personal misconduct. A contrary lan­
guage was undoubtedly held under the Stuarts; but it 
was not that of the mediaeval period. 

The tenet of our law, that a l l the soil belongs theo­
retically to the king, is undoubtedly an enormous fiction, 
and very Repugnant to the barbaric theory preserved by 
the Saxons, that a l l unappropriated land belonged to the 
folk, and was unalienable without i l s consent. It was, 
however, but an extension of the feudal tenure to the 
whole kingdom, and rested on the personality of feudal 
homage. Wi l l i am established it more by his power than 
by any theory of lawyers; though doubtless his succes­
sors often found lawyers as ready to shape the acts of 
power into a theory as if they had originally projected 

f It 'tas been mentioned in a former 
note, on Mr. Allen's authority, that the 

locland had acquired the appellation terra, 
r e g i s before the Conquest. 

S 2 



260 VILLENAGE OF NOTES TO 

them. And thus grew up the high schemes of preroga­
t ive, which, for many centuries, were in conflict w i t h 
those of liberty. We are not able, nevertheless, to 
define the constitutional authority of the Saxon kings ; it 
was not legislative, nor was that of Wi l l i am and his 
successors ever such; it was not exclusive of redress 
for private wrong, nor was this ever the theory of 
English law, though the method of remedy might not be 
sufficiently effective; yet it had certainly grown before 
the Conquest, w i t h no help from Koman notions, to 
something very unlike that of the German kings in 
Tacitus. 

N O T E X I I I , Page 172. 

The reduction of the free ceorls into villenage, espe­
cially if as general as is usually assumed, is one of the 
most remarkable innovations during the Anglo-Norman 
period; and one which, as far as our published records 
extend, we cannot wholly explain. Observations have 
been made on it by Mr. Wright , in the Archseologia 
(vol . xxx. p. 225). After adverting to the oppression of 
the peasants in Normandy, which produced several 
rebellions, he proceeds thus:—" These feelings of hatred 
and contempt for the peasantry were brought into our 
island by the Norman barons in the latter half of the 
eleventh century. The Saxon laws and customs con­
t inued; but the Normans acted as the Franks had done 
towards the Roman coloni; they enforced w i t h harsh­
ness the laws which were in their own favour, and 
gradually threw aside, or broke through, those which 
were in favour of the miserable serf." 

In the Laws of Henry I . we f ind the weregild of the 
twyhinder, or v i l le in , set at 200 shillings in Wessex, 
"quae caput regni est et legum" (c. 70). But this ex­
pression argues an Anglo-Saxon source; and, in feet, so 
much in that treatise seems to be copied, without regard 
to the change of time!, from old authorities, mixed up 
w i t h provisions of a feudal or Norman character, that 
we hardly know how to distinguish what belongs to 
each period. It is far from improbable that villenage, 
in the sense the word afterwards bore, that is, an abso­
lutely servile tenure of lands, not only without legal 
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rights over them, but w i t h an incapacity of acquiring 
either immovable or movable property against the lord, 
may have made considerable strides before the reign of 
Henry 11 But unless l i gh t should be thrown on its 
history by the publication of more records, it seems 
almost impossible to determine the introduction of pre­
dia l villenage more precisely than to say it does not 
appear in the laws of England at the Conquest, and it 
does so in the time of Glanvil . Mr . Wright's Memoir 
in the Archeeologia, above quoted, contains some in­
teresting matter; but he has too much confounded the 
theow, or Anglo-Saxon slave, w i t h the ceorl; not even 
mentioning the latter, though it is indisputable that 
villanus is the equivalent of ceorl, and serous of theow. 

But I suspect that we go a great deal too far in set­
t i ng down the descendants of these ceorls, that is, the 
whole Anglo-Saxon population except thanes and bur­
gesses, as almost universally to be counted such villeins 
as we read of in our law-books, or in concluding that 
the cultivators of the land, even in the thirteenth Cen­
tury , were whol ly , or at least generally, servile. It is 
not only evident that small freeholders were always nu­
merous, but we are, perhaps, greatly deceived in fancy­
ing that the occupiers of v i l l e in tenements were usually 
villeins. Terre-tenants en villenage and tenants par copie, 
who were undoubtedly free, appear in the early Year­
books, and we know not why they may not always 
have existed/ This, however, is a subject which I am 
not sufficiently conversant w i t h records to explore; it 
deserves the attention of those well-informed and d i l i ­
gent antiquaries whom we possess. Meantime it is to 
be observed that the lands occupied by villani or bordarii, 
according to the Domesday survey, were much more ex­
tensive than the copyholds of the present day; and 

• A presumptive proof of this may be 
drawn from a chapter in the Laws of 
Henry I. c 81, where the penalty pay­
able by a villein for certain petty offences 
is set at thirty pence; that of a cotset at 
fifteen; and of a theow at six. The 
passage is extremely obscure; and this 
proportion of the three classes of men is 
almost the only part that appears evident. 
The cotset, who ia often mentioned in 
Domesday, may thus have been an infe­

rior villein, nearly similar to what Glan­
vil and later law-books call such. 

t The following passage in the Chro­
nicle of Brakelond does not mention any 
manumission of the ceorl on whom abbot 
Samson conferred a manor: — Unum 
solum manerium carta .sua conflrmavit 
cuidais Anglico natione, glebae adscripto,  
de cujus fidelitate plenitts confidebat quia 
bonus agricola erat, et quia nesciebat lo-
qui Gallice. p. 24. 



262 VILLENAGE OF NOTES TO 

making every allowance for enfranchisements, we ca,n 
hardly believe that all these lands, being, in fact, by far 
the greater part of the soil, were the villemgia of 
Glanvil's and Bracton's age. It would be interesting to 
ascertain at what time the latter were distinguished 
from libera tenementa; at what time, that is, the distinc­
t ion of territorial servitude, independent as it was of the 
personal state of the occupant, was established in Eng­
land. 

NOTE X I V . Page 173. 

This identity of condition between the v i l le in re­
gardant and in gross appears to have been, even lately, 
called in question, and some adhere to the theory which 
supposes an inferiority in the latter. The following 
considerations w i l l prove that I have not been mistaken 
i n rejecting i t : — 

I. It w i l l not be contended that the words " regar­
dant" and " in gross" indicate of themselves any 
specific difference between the two, or can mean any­
thing but the ti t le by which the v i l le in was held; pre­
scriptive and territorial in one case, absolute in the 
other. For the proof, therefore, of any such difference 
we require some ancient authority, which has not been 
given. I I . The vi l le in regardant might be severed 
from the manor, w i t h or without land, and would then 
become a v i l le in in gross. If he was sold as a domestic 
serf, he might, perhaps, be practically in a lower condi­
t ion than before, but his legal state was the same. If 
he was aliened w i th lands, parcel of the manor, as in 
the case of its "descent to coparceners who made parti­
t ion, he would no longer be regardant, because that im­
plied a prescriptive dependence on the lord, but would 
occupy the same tenements and be in exactly the same 
position as before. " Vi l le in in gross," says Litt leton, 
" is where a man is seised of a manor whereunto a vi l le in 
is regardant, and granteth the same vi l le in by deed to 
another; then he is a v i l le in in gross, and not regar­
dant." (Sect. 181.) I I I . The servitude of a l l villeins 
was so complete that we cannot conceive degrees in i t . 
No one could purchase lands or possess goods of his 
own; we do not find that any one, being strictly a 
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vi l l e in , held by certain services; " h e must have 
regard," says Coke, " to that which is commanded unto 
h i m ; or, in the words of Bracton, 'a quo praestandum 
servitium incertum et indeterminatum, ubi scire non 

poterit vespere quod servitium fieri debet mane. " (Co. 
at. 120, b.) How could a v i l le in in gross be lower 

than this? It is true that the vi l le in had one inesti­
mable advantage over the American negro, that he was 
a freeman, except relatively to his l o r d ; possibly he 
might be better protected against personal in ju ry ; but 
in his incapacity of acquiring secure property, or of re­
fusing labour, he was just on the same footing. It may 
be conjectured that some villeins in gross were de­
scended from the servi, of whom we find 25,000 enume­
rated in Domesday. Li t t le ton says, " If a man and 
his ancestors, whose heir he is, have been seised of a 
v i l le in and of his ancestors, as of villeins in gross, time 
out of memory of man, these are villeins in gross." 
(Sect. 182.) 

It has been often asserted that villeins in gross seem 
not to have been a numerous class, and it might not be 
easy to adduce distinct instances of them in the four­
teenth and fifteenth centuries, though we should scarcely 
infer, from the pains Li t t le ton takes to describe them, 
that none were left in his time. But some may be 
found in an earlier age. In the ninth of John, William 
sued Ralph the priest for granting away lands which he 
held to Canford priory. Ralph pleaded that they were 
his freehold. Wi l l i am replied that he held them in 
villenage, and that he (the plaintiff) had sold one of 
Ralph's sisters for four shillings. (Bloniefield's Nor­
folk, vol . i i i . p. 8G0, 4to. edition.) And Mr. Wright has 
found in Madox's Formulare Anglicanum not less than 
five instances of villeins sold w i t h their family and chat­
tels, but without land. (Archaeologia, xxx. 228.) Even 
where they were sold along w i t h land, unless it were a 
manor, they would, as has been observed before, have 
been villeins in gross. I have, however, been informed 
that in valuations under escheats in the old records a 
separate value is never put upon vi l le ins; their aliena­
t ion without the land was apparsrently not contemplated. 
Few cases concerning villeins in gross, it has been said, 
occur in the Year-books; but villenage of any kind 
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does not furnish a great many; and in several I do not 
perceive, in consulting the report, that the party can be 
shown to have been regardant. One reason why villeins 
in gross should have become less and less numerous was 
that they could, for the most part, only be claimed by 
showing a writ ten grant, or by prescription through 
descent; so that, if the title-deed were lost, or the de­
scent improved, the v i l le in became free. 

Manumissions were often, no doubt, gratuitous; in 
some cases the vi l le in seems to have purchased his free­
dom. For though in strictness, as Glanvil tells us, ho 
could not '' libertatem suam suis denariis quaerere," i n ­
asmuch as a l l he possessed already belonged to the lord, 
it would have been thought a meanness to insist on so 
extreme a right. In order, however, to make the deed 
more secure, it was usual to insert the name of a th i rd 
person as paying the consideration-money for the enfran­
chisement. (Archaeologia, xxx. 228.) 

It appears not by any means improbable that regular 
money payments, or other fixed liabilities, were often 
substituted instead of uncertain services for the benefit 
of the lord as we l l as the tenant. And when these had 
lasted a considerable time in any manor, the villenage of 
the latter, without any manumission, would have ex­
pired by desuetude. But, perhaps, an entry of his 
tenure on the court-roll, w i th a copy given to himself, 
would operate of itself, in construction of law, as a ma­
numission. This I do not pretend to determine. 

NOTE X V , Page 179. 

The public history of Europe in the middle ages inade­
quately represents the popular sentiment, or only when 
it is expressed too loudly to escape the regard of writers 
intent sometimes on less important subjects. But when 
we descend below the surface, a sullen murmur of dis­
content meets the ear, and we perceive that mankind 
was not more insensible to wrongs and sufferings than 
at present. Besides the various outbreaking® of the 
people ia several countiess, and their complaints in par­
liament, after the commons obtained a representation, 
we gain a conclusive insight into the spirit of the times 
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by their popular poetry. Two very interesting collec­
tions of this k ind have been lately published by the 
Camden Society, through the diligence of M r . Thomas 
W r i g h t ; one, the Poems attributed to Walter Mapes; 
the other, the Political Songs of England, from John to 
Edward I I . 

Mapes l ived under Henry I I . , and has long been 
known as the reputed author of humoirous La t in verses ; 
but it seems much more probable, that the far greater 
part of the collection lately printed is not from his 
hand. They may pass, not for the production of a single 
person, but rather of a class, during many years, or, in 
general words, a century, ending w i t h the death of 
Henry I I I . in 1272. Many of them are professedly 
wri t ten by an imaginary Golias. 

" They are not the expressions of hosti l i ty of one 
man against an order of monks, but of the indignant 
patriotism of a considerable portion of the English 
nation against the encroachments of c i v i l and ecclesias­
t ical tyranny." (Introduction to Poems ascribed to 
Walter Mapes, p. 21.) The poems in this collection 
reflect almost entirely on the pope and the higher 
clergy. They are a l l in rhyming Lat in , and chiefly, 
though w i t h exceptions, in the loose trochaic metre 
called Leonine. The authors, therefore, must have been 
clerks, actuated by the spirit which, in a church of 
great inequality in its endowments, and w i t h a very 
numerous body of poor clergy, is apt to gain strength, 
but certainly, as ecclesiastical history bears witness, 
not one of mere envious malignity towards the prelates 
and the court of Rome. These deserved nothing better, 
in the thirteenth century, than bi t ing satire and i n ­
dignant reproof, and the poets were w i l l i n g enough to 
bestow both. 

Bu t this popular poetry of the middle ages did not 
confine itself to the church. In the collection entit led 
' Political Songs' we have some reflecting on Henry I I I . , 
some on the general administration. The famous song 
on the battle of Lewes in 1264 is the earliest in Engl ish; 
but in the reign of Edward I . several occur in that 
language. Others are in French or in L a t i n ; one com­
plaining of the taxes is in an odd mixture of these two 
languages; which, indeed, is not without other examples 
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in mediaeval poetry. These La t in songs could not, of 
course, have been generally understood. But what the 
priests sung in Lat in, they said in English; the lower 
clergy fanned the flame, and gave utterance to what 
others felt. It may, perhaps, be remarked, as a proof of 
general sympathy w i th the democratic spirit which was 
then fermenting, that we have a song of exultation on 
the great defeat which Phil ip I V . had just sustained at 
Courtrai, in 1302, by the burgesses of the Flemish cities, 
on whose liberties he had attempted to trample (p. 187). 
I t is true that Edward I . was on i l l terms w i t h France, 
but the political interests of the k ing would not, perhaps, 
have dictated the popular ballad. 

It was an idle exaggeration in him who said that, if 
he could make the ballads of a people, any one might 
make their laws. Ballads, like the press, and especially 
that portion of the press which bears most analogy to 
them, generally speaking, give vent to a spirit which 
has been at work before. But they had, no doubt, an 
influence in rendering more determinate, as wel l as 
more active, that resentment of wrong, that indignation 
at triumphant oppression, that belief in the vices of the 
great, which, too often for social peace and their own 
happiness, are cherished by the poor. In comparison, 
indeed, w i t h the efficacy of the modern press, the power 
of ballads is tr if l ing. Their l ively sprightliness, the 
humorous tone of their satire, even their metrical form, 
sheathe the st ing; and it is only in times when political 
bitterness is at its height that any considerable influence 
can be attached to them, and then it becomes undis-
tinguishable from more energetic motives. Those which 
we read in the collection above mentioned appear to 
me rather the signs of popular discontent than greatly 
calculated to enhance i t . In that sense they are very 
interesting, and we cannot but desire to see the promised 
continuation to the end of Richard I I . ' s reign.u They 
are said to have become afterwards less frequent, 
though the wars of the Roses were l ike ly to bring them 
forward. 

Some of the political songs are wr i t ten in France, 
u Mr. Wright has given a few speci­

mens in Essays on the Literature and 
Popular Superstitions of England in the 

Middle Ages, vol. i. p. 257. In fact. we may 
reckon Hers Plowman an instance of po­
pular satire, though far superior to the rest 



CHAP. V I I I . POPULAR POETRY. 267 

though relating to our kings John and Henry I I I . 
Deducting these, we have two in L a t i n for the former 
re ign ; seven in La t in , three in French (or what the 
editor calls Anglo-Norman, which is really the same 
thing) , one in a mixture of the two, and one in English, 
for the reign o f Henry I I I . In the reigns o f Edward I . 
and Edward IL we have eight in Lat in , three in French, 
nine in English, and four in mixed languages; a style 
employed probably for amusement. It must be observed 
that a large proportion of these songs contain panegyric 
and exultation on victory rather than satire; and that of 
the satire much is general, and much falls on the church; 
so that the animadversions on the k ing and the nobi l i ty 
are not very frequent, though w i t h considerable bold­
ness ; but this is more shown in the La t in than the 
English poems. 
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C H A P T E E I X . a 

ON THE STATE OF SOCIETY IN EUROPE DURING THE MIDDLE AGES. 

PART I . 

Introduction — Decline of Literature in the latter Period of the Roman Empire — 
Its Causes — Corruption of the Latin Language — Means by which it was effected 
—Formation of new Languages — General Ignorance of the Dark Ages—Scarcity 
of Books — Causes that prevented the total Extinction of Learning — Prevalence 
of Superstition and Fanaticism — General Corruption of Religion — Monasteries 
— their Effects — Pilgrimages — Love of Field Sports — State of Agriculture — 
of Internal and Foreign Trade down to the End of the Eleventh Century — Im­
provement of Europe dated from that Age. 

IT has been the object of every preceding chapter of 
this work, either to trace the c iv i l revolutions of states 
during the period of the middle ages, or to investigate, 
w i t h rather more minute attention, their political insti­
tutions. There remains a large tract to be explored, if 
we would complete the circle of historical information, 
and give to our knowledge that copiousness and clear 
perception which arise from comprehending a subject 
under numerous relations. The philosophy of history 
embraces far more than the wars and treaties, the 
factions and cabals of common political narration; it 
extends to whatever illustrates the character of the 
human species in a particular period, to their reasonings 
and sentiments, their arts and industry. Nor is this 
ooinprehensive survey merely interesting to the specu­
lative philosopher; without it the statesman would form 
very erroneous estimates of events, and find himself 
constantly misled in any analogical application of them 
to present circumstances. Nor is it an uncommon source 

s The subject of the present chapter, so 
for as it relates to the condition of litera­
ture in the middle ages, has been again 
treated by me in the first and second 
chapters of a work, published in 1836, 

the Introduction to the History of Lite­
rature in the Fifteenth, Sixteenth, and 
Seventeenth Centuries. Some things will 
be found in it more exactly stated, others 
newly supplied from recent sources. 
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of error to neglect the general signs of tlie times, and to 
deduce a prognostic from some partial coincidence wi th 
past events, where a more enlarged comparison of all 
the facts that ought to enter into the combination would 
destroy the whole parallel. The philosophical student, 
however, w i l l not follow the antiquary into his minute 
details; and though it is hard to say what may not 
supply matter for a reflecting mind, there is always 
some danger of losing sight of grand objects in historical 
disquisition, by too laborious a research into trifles, I 
may possibly be thought to furnish, in some instances, 
an example of the error I condemn. But in the choice 
and disposition of topics to which the present chapter 
relates, some have been omitted on account of their 
comparative insignificance, and others on account of 
their want of connexion wi th the leading subject. Even 
of those treated I can only undertake to give a transient 
v iew; and must bespeak the reader's candour to re­
member that passages which, separately taken, may 
often appear superficial, are but parts of the context of a 
single chapter, as the chapter itself is of an entire work. 

The Middle Ages, according to the division I have 
adopted, comprise about one thousand years, from the 
invasion of France by Clovis to that of Naples by 
Charles V I I I . This period, considered as to the state 
of society, has been esteemed dark through ignorance, 
and barbarous through poverty and want of refinement. 
And although this character is much less applicable to 
the last two centuries of the period than to those which 
preceded its commencement, yet we cannot expect to 
feel, in respect of ages at best imperfectly civilized and 
slowly progressive, that interest which attends a more 
perfect development of human capacities, and more b r i l ­
liant advances in improvement. The first moiety indeed 
of these ten ages is almost absolutely barren, and pre­
sents l i t t l e but a catalogue of evils. The subversion of 
the Koman empire, and devastation of its provinces, by 
barbarous nations, either immediately preceded, or were 
coincident w i t h the commencement of the middle period. 
We begin in darkness and calamity; and though the 
shadows grow fainter as we advance, yet we are to 
break off our pursuit as the morning breathes upon us, 
and the twi i igp t reddens into the lustre of day. 
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No circumstance is so prominent on the first survey 
of society during the earlier centuries of this 
period as the depth of ignorance in which it 
was immersed; and as from this, more than 
any single cause, the moral and social evils 

which those ages experienced appear to have been de­
rived and perpetuated, it deserves to occupy the first 
place in the arrangement of our present subject. We 
must not altogether ascribe the ru in of literature to the 
barbarian destroyers of the Roman empire. So gradual, 
and, apparently, so irretrievable a decay had long before 
spread over a l l liberal studies, that it is impossible to 
pronounce whether they would not have been almost 
equally extinguished if the august throne of the Caesars 
had been left, to moulder by its intrinsic weakness. 
Under the paternal sovereignty of Marcus Aurelius the 
approaching declension of learning might be scarcely 
perceptible to on incurious observer. There was much 
indeed to distinguish his times from these of Augustus; 
much lost in originality of genius, in correctness of 
taste, in the masterly conception and consummate finish 
of art, in puri ty of the La t in , and even of the Greek 
language. But there were men who made the age 
famous, grave lawyers, judicious historians, wise philo­
sophers; the name of learning was honourable, its 
professors were encouraged; and along the vast surface 
of the Roman empire there was perhaps a greater 
number whose minds were cultivated by intellectual 
discipline than under the more bri l l iant reign of the 
first emperor. 

It is not, I think, very easy to give a perfectly 
satisfactory solution of the rapid downfall of 
literature between the ages of Antonine and 

of Diocletian. Perhaps the prosperous condition of the 
empire from Trajan to Marcus Aurelius, and the patron­
age which those good princes bestowed on letters, gave 
an artificial health to them for a moment, and suspended 
the operation of a disease which had already begun 
to undermine their vigour. Perhaps the intellectual 
energies of mankind can never remain stationary; and 
a nation that ceases to produce original and inventive 
minds, born to advance the landmarks of knowledge or 
sk i l l , w i l l recede from step to step, t i l l i t loses even the 

Its causes. 

Decline of 
learning in 
Roman 
empire. 
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secondary merits of imitation and industry. During 
the th i rd century, not only there were no great writers, 
but even few names of indifferent writers have been 
recovered by the diligence of modern inquiry.b Law 
neglected, philosophy perverted t i l l i t became contemp­
tible, history nearly silent, the La t in tongue growing 
rapidly barbarous, poetry rarely and feebly attempted, 
art more and more vit iated; such were the symptoms 
by which the age previous to Constantino announced 
the decline of human intellect. If we cannot fully 
account for this unhappy change, as I have observed, 
we must, however, assign much weight to the degrada­
tion of Rome and I ta ly in the system of Severus and 
his successors, to the admission of barbarians into the 
mil i tary and even c iv i l dignities of the empire, to the 
discouraging influence of provincial and illiterate sove­
reigns, and to the calamities which followed for half a 
century the first invasion of the Goths and the defeat of 
Decius. To this sickly condition of literature the fourth 
century supplied no permanent remedy. If under the 
house of Constantine the Roman world suffered rather 
less from c i v i l warfare or barbarous invasions than in 
the preceding age, yet every other cause of decline just 
enumerated prevailed w i t h aggravated force; and the 
fourth century set in storms, sufficiently destructive in 
themselves, and ominous of those calamities which 
humbled the majesty of Rome at the commencement of 
the ensuing period, and overwhelmed the Western 
Empire in absolute and final ru in before its termination. 

The diffusion of literature is perfectly distinguishable 
from its advancement; and whatever obscurity we may 
find in explaining the variations of the one, there are a 
few simple causes which seem to account for the other. 
Knowledge w i l l be spread over the surface of a nation in 
proportion to the facilities of education; to the free cir­
culation of books; to the emoluments and distinctions 
which literary attainments are found to produce; and 
s t i l l more to the reward which they meet in the general 
respect and applause of society. This cheering incite-

b The authors of Histoire Littcraire 
de Ia France, t i., can only find three 
writers of Gaul, no inconsiderable part of 
the Roman Empire, mentioned upon any 

authority; two of whom are now lost 
In the preceding century the number wa 
considerably greater. 



272 DECLINE OF LEARNING CHAP, IX, PART I . 

ment, the genial sunshine of approbation, has at a l l times 
promoted the cultivation of literature in small republics 
rather than large empires, and ia cities compared w i t h 
the country. If these are the sources which nourish 
literature, we should naturally expect that they must 
have become scanty or dry when learning languishes or 
expires. Accordingly, in the later ages of the Roman 
empire a general indifference towards the cultivation of 
letters became the characteristic of its inhabitants. Laws 
were indeed enacted by Constantine, Julian, Theodosius, 
and other emperors, for the encouragement of learned 
men and the promotion of liberal education. But these 
laws, which would not perhaps have been thought neces­
sary in better times, were unavailing to counteract the 
lethargy .of ignorance in which even the native citizens 
of the empire were contented to repose. This alienation 
of men from their national literature may doubtless be 
imputed in some measure to its own demerits. A jargon 
of mystical philosophy, half fanaticism and half imposture, 
a barren and inflated eloquence, a frivolous philology, 
were not among those charms of wisdom by which man 
is to be diverted from pleasure or aroused from indolence. 

In this temper of the public mind there was l i t t le pro­
bability that new compositions of excellence would be 
produced, and much doubt whether the old would be 
preserved. Since the invention of printing, the absolute 
extinction of any considerable work seems a danger too 
improbable for apprehension. The press pours forth in 
a few days a thousand volumes, which, scattered l ike 
seeds in the air over the republic of Europe, could hardly 
be destroyed without the extirpation of its inhabitants. 
But in the times of antiquity manuscripts were copied 
w i t h cost, labour, and delay; and if the diffusion of 
knowledge be measured by the multiplication of books, 
no unfair standard, the most golden ages of ancient 
learning could never bear the least comparison w i t h the 
three last centuries. The destruction of a few libraries 
by accidental fire, the desolation of a few provinces by 
unsparing and illiterate barbarians, might annihilate 
every vestige of an author, or leave a few scattered copies, 
which, from the public indifference, there was no induce­
ment to mult iply, exposed to similar casualties in succeed­
ing times. 
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We are warranted by good authorities to assign as a 
collateral cause of this irretrievable revolution the neglect 
of heathen literature by the Christian church. I am not 
versed enough in ecclesiastical writers to estimate the 
degree of this neglect; nor am I dispoised to deny that 
the mischief was beyond recovery before the accession of 
Constantine. From the primitive ages, however, it seems 
that a dislike of pagan learning was pretty general 
among Christians. Many of the fathers undoubtedly 
were accomplished in liberal studies, and we are indebted 
to them for valuable fragments of authors whom we have 
lost. But the literary character of the church is not to 
be measured by that of its more illustrious leaders. Pro­
scribed and persecuted, the early Christians had not 
perhaps access to the public schools, nor inclination to 
studies which seemed, very excusably, uncongenial to 
the character of their profession. Their prejudices, how­
ever, survived the establishment of Christianity. The 
fourth council of Carthage in 398 prohibited the reading 
of secular books by bishops. Jerome plainly condemns 
the study of them except for pious ends. A l l physical 
science especially was held in avowed contempt, as incon­
sistent w i t h revealed truths. Nor do there appear to 
have been any canons made in favour of learning, or any 
restriction on the ordination of persons absolutely i l l i te ­
rate.c There was indeed abundance of what is called 
theological learning displayed in the controversies of the 
fourth and fifth centuries; and those who admire such 
disputations may consider the principal champions in 
them as contributing to the glory, or at least retarding 
the decline, of literature. But I believe rather that pole­
mical disputes w i l l be found not only to corrupt the 
genuine spirit of religion, but to degrade and contract 
the faculties. What keenness and subtlety these may 
sometimes acquire by such exercise is more l ike that 
wor ld ly shrewdness we see in men whose trade it is to 
outwit their neighbours than the clear and calm discrimi­
nation of philosophy. However this may be, it cannot be 
doubted that the controversies agitated in the church 

c Moaheim, Cent 4. Tiraboschi en­
deavours to elevate higher the learning 
of the early Christians, t i l . p. 328. Jor-
tin, however, asserts that many of the 

VOL. III. 

bishops in the general councils of Epbe-
sus and Chalcedon could not write their 
names. Remarks on Ecclesiast Hist, 
vol. i i . p. 411. 

T 
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during these two centuries must have diverted studious 
minds from profane literature, and narrowed more and 
more the circle of that knowledge which they were 
desirous to attain. 

The torrent of irrational superstitions which carried 
al l before it in the fifth century, and the progress of 
ascetic enthusiasm, had an influence s t i l l more decidedly 
inimical to learning. I cannot indeed conceive any state 
of society more adverse to the intellectual improvement 
of mankind than one which admitted of no middle line 
between gross dissoluteness and fanatical mortification. 
An equable tone of public morals, social and humane, 
verging neither to voluptuousness nor austerity, seems 
the most adapted to genius, or at least to letters as it is 
to individual comfort and national prosperity. After the 
introduction of monkery and its unsocial theory of duties, 
the serious and reflecting part of mankind, on whom 
science most relies, were turned to habits which, in the 
most favourable view, could not quicken the intellectual 
energies; and it might be a difficult question whether 
the cultivators and admirers of useful literature were 
less l ikely to be found among the profligate citizens of 
Rome and their barbarian conquerors or the melancholy 
recluses of the wilderness. 

Such therefore was the state of learning before the 
subversion of the Western Empire. And we may form 
some notion how l i t t le probability there was of its pro­
ducing any excellent fruits, even if that revolution had 
never occurred, by considering what took place in Greece 
during the subsequent ages; where, although there was 
some attention shown to preserve the best monuments of 
antiquity, and diligence in compiling from them, yet no 
one original writer of any superior merit arose, and 
learning, though plunged but for a short period into mere 
darkness, may be said to have languished in a middle 
region of twi l igh t for the greater part of a thousand 
years. 

But not to delay ourselves in this speculation, the final 
settlement of barbarous nations in Gaul, Spain, and I t a ly 
consummated the ruin of literature. Their first i rrup­
tions were uniformly attended w i t h devastation; and if 
some of the Gothic kings, after their establishment, 
proved humane and civilized sovereigns,1 yet the nation 
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gloried in its original rudeness, and viewed wi th no 
unreasonable disdain arts which had neither preserved 
their cultivators from corruption nor raised them from 
servitude. Theodoric, the most famous of the Ostrogoth 
kings in I taly, could not wri te his name, and is said to 
have restrained his countrymen from attending those 
schools of learning by which he, or rather perhaps his 
minister Cassiodorus, endeavoured to revive the studies 
of his Italian subjects. Scarcely one of the barbarians, 
so long as they continued uneonfused w i t h the native 
inhabitants, acquired the slightest tincture of letters; 
and the praise of equal ignorance was soon aspired to 
and attained by the entire mass of the Roman laity. 
They, however, could hardly have divested themselves 
so completely of a l l acquaintance wi th even the elements 
of learning, if the language in which books were writ ten 
had not ceased to be their natural dialect. This remark­
able change in the speech of France, Spain, and I ta ly is 
most intimately connected wi th the extinction of learn­
ing ; and there is enough of obscurity as well as of interest 
in the subject to deserve some discussion. 

It is obvious, on the most cursory view of the French 
and Spanish languages, that they, as wel l as the 
Italian, are derived from one common source, 
the Lat in . That must therefore have been at 
some period, and certainly not since the establishment of 
the barbarous nations in Spain and Gaul, substituted in 
ordinary use for the original dialects of those countries 
which are generally supposed to have been Celtic, not 
essentially differing from those which are spoken in 
Wales and Ireland. Rome, says Augustin, imposed not 
only her yoke, but her language, upon conquered nations. 
The success of such an attempt is indeed very remarkable. 
Though it is the natural effect of conquest, or even of 
commercial intercourse, to ingraft fresh words and foreign 
idioms on the stock of the original language, yet the 
entire disuse of the latter, and adoption of one radically 
different, scarcely takes place in the lapse of a far longer 
period than that of the Roman dominion in Gaul. Thus, 
in part of Bri tany the people speak a language which 
has perhaps sustained no essential alteration from the 
revolution of two thousand years; and we know bow 
steadily another Celtic dialect has kept its ground iu 

T 2 
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Wales, notwithstanding English laws and government, 
and the long line of contiguous frontier which brings the 
natiyes of that principality into contact w i t h Englishmen. 
Nor did the Romans ever establish their language (1 
know not whether they wished to do so) in this island, 
as we perceive by that stubborn Brit ish tongue which has 
survived two conquests.4 

In Gaul and in Spain, however, they did succeed, as 
the present state of the French and peninsular languages 
renders undeniable, though by gradual changes, and not, 
as the Benedictine authors of the Histoire Litteraire de Ia 
France seem to imagine, by a sudden and arbitrary inno­
vation. This is neither possible in itself, nor agreeable 
to the testimony of Ireneeus, bishop of Lyons at the end 
of the second century, who laments the necessity of 
learning Celtic/ But although the inhabitants of these 
provinces came at length to make use of Lat in so com­
pletely as their mother tongue that few vestiges of their 
original Celtic could perhaps be discovered in their com­
mon speech, it does not follow that they spoke wi th the 
pure pronunciation of Italians, far less wi th that con­
formity to the wri t ten sounds which we assume to be 
essential to the expression of Latin words. 

. It appears to be taken for granted that the Romans 
pronounced their language as we do at present, 
so far at least as the enunciation of a l l the con­
sonants, however we may admit our deviations 

from the classical standard in propriety of sounds and in 
measure of time. Yet the example of our own language, 
and of French, might show us that orthography may 
become a very inadequate representative of pronunciation. 

Ancient 
Latin pro­
nunciation. 

d Gibbon roundly asserts that " the 
language of Virgil and Cicero, though 
with some inevitable mixture of corrup­
tion, was so universally adopted in Africa, 
Spain, Gaul, Great Britain, and Pahnonia, 
that the faint traces of the Punic or 
Celtic idioms were preserved only in the 
mountains or among the peasants." De­
cline and Fall, vol i. p. 60 (8vo. edit.). 
For Britain he quotes Tacitus's Life of 
Agricola as bis voucher. But the only 
passage in ibis work that gives the least 
colour to Gibbon's assertion is one in 
which Agricola is said to have encou­
raged the children of British chieftains 

to acquire a taste for liberal studies, and 
to have succeeded so much by judicious 
commendation of their abilities, ut qui 
modo linguam Roman am abnuebant, elo­
quentiam ooncupiscerent (c. 21.) This, 
it is sufficiently obvious, is very different 
from the national adoption of Latin as a 
mother tongue. 

e t vii. preface. 
f It appears, by a passage quoted from 

the digest by M. Bonamy, Mem. de 
l'Acad. des Inscriptions, t xxiv. p. 589, 
that Celtic was spoken in Gaul, or at 
least parts of it, as well as Punk in 
Africa. 
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It is indeed capable of proof that in the purest ages of 
Lat ini ty some variation existed between these two. 
Those numerous changes in spelling which distinguish 
the same words in the poetry of Ennius and of V i r g i l are 
best explained by the supposition of their being accom­
modated to the current pronunciation. Harsh combina­
tions of letters, softened down through delicacy of ear or 
rapidity of utterance, gradually lost their place in the 
written language. Thus exfregit and adrogavit assumed 
a form representing their more l iquid sound; and a tidor 
was latterly spelled autor, which has been followed in 
French and Italian. Autor was probably so pronounced 
at all times; and the orthography was afterwards cor­
rected or corrupted, whichever we please to say, according 
to the sound. We have the best authority to assert that 
the final m was very faintly pronounced, rather it seems 
as a rest and short interval between two syllables than 
an articulate letter; nor indeed can we conceive upon 
what other ground it was subject to elision before a vowel 
in verse, since wo cannot suppose that the nice ears of 
Rome would have submitted to a capricious rule of 
poetry for which Greece presented no analogy.8 

A decisive proof, in my opinion, of the deviation which 
took place, through the rapidity of ordinary elocution, 
from the strict laws of enunciation, may be found in the 
metre of Terence. His verses, which are absolutely 
refractory to the common laws of prosody, may be readily 
scanned by the application of this principle. Thus, in 
the first act of the Heautontimorumenos, a part selected 
at random, I have found, I. Vowels contracted or dropped 
so as to shorten the word by a syllable; in in, via, diutius,  
ei, solius, eam, unius, suam, divitias, senex, voluptatem, illius, 
semel; I I . The proceleusmatic foot, or four short sylla­
bles, instead of the dactyl ; seen. i. v. 59, 73, 76, 88,109; 
seen. i i . v. 36; I I I . The elision of s in words ending 
wi th us or is short, and sometimes even of the whole 
syllable, before the next word beginning w i t h a vowel; 
in seen. i . v. 30, 81, 98, 101, 116, 119; seen. i i . v. 28. 

g Atque eedem ilia liters, quoties ul­
tima est, et vocalem verb! sequentis ita 
contingit, ut in earn transire possit, etiam 
il scrlbitur, taraen paruin exprimitur, ut 
Multum ille, et Quantum erat: adeo ut 

pene enjusdam novae literae sonum reddat. 
Neque enim eximitur, sed obscuratur, et 
tanttun aliqua inter duos vocales velut 
notaest, ne ipsae coeant Quintilian, Insti-
tut. l. ix. c 4, p. 585, edit Capperonier 
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I V . The first syllable of ille is repeatedly shortened, and 
indeed nothing is more usual in Terence than this 
licence; whence we may collect how ready this word 
was for abbreviation into the French and I tal ian articles. 
V. The last letter of apudis cut off, seen. i. v. 120; and 
seen. i i . v. 8. V I . Hodie is used as a pyrrhichius, in 
scon. i i . v. 11. V I I . Lastly, there is a clear instance of a 
short syllable, the antej)enultimate of impulerim, length­
ened on account of the accent at the 113th verse of the 
first scene. 

These licences are in a l l probability chiefly colloquial, 
and would not have been adopted in public 
harangues, to which the precepts of rhetorical 
writers commonly relate. But if the more 

elegant language of the Komans, since such we must 
suppose to have been copied by Terence for his higher 
characters, differed so much in ordinary discourse from 
their orthography, it is probable that the vulgar went 
into much greater deviations. The popular pronuncia­
t ion errs generally, we might say perhaps invariably, by 
abbreviation of words, and by liquefying consonants, as 
is natural to the rapidity of colloquial speech.h It is by 
their knowledge of orthography and etymology that the 
more educated part of the community is preserved from 
these corrupt modes of pronunciation. There is always 
therefore a standard by which common speech may be 
rectified; and in proportion to the diffusion of knowledge 
and politeness the deviations from it w i l l be more slight 

and gradual. But in distant provinces, and 
especially where the language itself is but of 

recent introduction, many more changes may be expected 
to occur. Even in France and England there are pro­
vincial dialects, which, if written wi th a l l their anomalies 
of pronunciation as wel l as idiom, would seem strangely 
out of unison w i t h the regular language; and in I ta ly , as 

h The following passage of Quintilian 
is an evidence both of the omission of 
harsh or superfluous letters by the best 
speakers, and of the corrupt abbreviations 
usual with the worst Dilucida vero erit 
pronunciatio primum, si verba tota exe-
gerit, quorum pars devorari,pars destitui 
solet pierisque extremas syliabas non pro-
ferentibus, dom priorum sono indulgent 
Ut est autem naceasaria verborum expla-

natio, ita omnes computare et velut 
admierare litems, molestum et odiosum.— 
Nam et vocales frequentissiroe coeunt, et 
consonantium quodam insequente vocall 
dissimulantur; utriusque exemplum po-
suimus; Multum ille et terris. Vitatur 
etiam durforum inter se eongressus, unde 
pellaeit et collegit, et que alio loco dicta 
sunt. 1. ii. c 3, p. 696. 

Its corrup­
tion by the 
populace, 

and the 
provincials. 
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is we l l known, the varieties of dialect are s t i l l more 
striking. Now, in an advancing state of society, and 
especially w i t h such a vigorous political circulation as 
we experience in England, language w i l l constantly ap­
proximate to uniformity, as provincial expressions are 
more and more rejected for incorrectness or inelegance. 
But, where literature is on the decline, and public mis­
fortunes contract the circle of those who are solicitcus 
about refinement, as in the last ages of the Roman em-
pire, there w i l l be no longer any definite standard of 
l iv ing speech, nor any general desire to conform to it if 
one could be found ; and thus the vicious corruptions of 
the vulgar w i l l entirely predominate. The niceties of 
ancient idiom w i l l be totally lost, while new idioms w i l l 
be formed out of violations of grammar sanctioned by 
usage, which, among a civilized people, would have been 
proscribed at their appearance. 

Such appears to have been the progress of corruption 
in the Lat in language. The adoption of words from the 
Teutonic dialects of the barbarians, which took place 
very freely, would not of itself have destroyed the 
character of that language, though it sullied its puri ty . 
The worst law Lat in of the middle ages is s t i l l Lat in , i f 
its barbarous terms have been bent to the regular inflec­
tions. It is possible, on the other hand, to write whole 
pages of I tal ian, wherein every word shall be of unequi­
vocal La t in derivation, though the character and per­
sonality, if I may so say, of the language be entirely 
dissimilar. But, as I conceive, the loss of literature 
took away the only check upon arbitrary pronunciation 
and upon erroneous grammar. Each people innovated 
through caprice, imitation of their neighbours, or some 
of those indescribable causes which dispose the organs of 
different nations to different sounds. The French melted 
down the middle consonants; the Italians omitted the 
final. Corruptions arising out of ignorance were mingled 
w i t h those of pronunciation. It would have been mar­
vellous if illiterate and semi-barbarous provincials had 
preserved that delicate precision in using the inflections 
of tenses which our best scholars do not clearly attain. 
The common speech of any people whose language is 
highly complicated w i l l be fu l l of solecisms. The French 
inflections are not comparable in number or delicacy to 
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the La t in , and yet the vulgar confuse their most ordinary 
forms. 

But, in a l l probability, the variation of these deriva­
tive languages from popular Lat in has been considerably 
less than it appears. In the purest ages of Lat in i ty the 
citizens of Koine itself made use of many terms which 
we deem barbarous, and of many idioms which we should 
reject as modern. That highly complicated grammar, 
which the best writers employed, was too elliptical and 
obscure, too deficient in the connecting parts of speech, 
for general use. We cannot indeed ascertain in what 
degree the vulgar Lat in differed from that of Cicero or 
Seneca. It would be highly absurd to imagine, as some 
are said to have done, that modern Italian was spoken at 
Koine under Augustus.1 But I believe it may be asserted 
not only that much the greater part of those words in the 
present language of I t a ly which strike us as incapable 
of a Lat in etymology are in fact derived from tho^e 
current in the Augustan age, but that very many phrases 
which offended nicer ears prevailed in the same ver­
nacular speech, and have passed from thence into the 
modern French and Italian. Such, for example, was the 
frequent use of prepositions to indicate a relation be­
tween two parts of a sentence which a classical writer 
would have made to depend on mere inflection.k 

From the difficulty of retaining a r ight discrimination 
of tense seems to have proceeded the active auxiliary 
verb. It is possible that this was borrowed from the 
Teutonic languages of the barbarians, and accommodated 
both by them and by the natives to words of Lat in origin. 
The passive auxiliary is obtained by a very ready reso­
lut ion of any tense in that mood, and has not been alto­
gether dispensed w i t h even in Greek, while in La t in i t 
is usei| much more frequently. It is not quite so easy to 
perceive the propriety of the active habeo or teneo, one 

i Tiraboschi (Storia dell Lett Ital. 
t lii. preface, p. v.) imputes this paradox 
to Berabo and Quadrio; but I can hardly 
believe that either of them could main­
tain it in a literal sense. 

k M. Bonamy, in an essay printed in 
Mem. de l'Academie des Inscriptions, 
t xxiv., has produced several proofs of 
this from the classical writers on agri­
culture and other arts, though some of his 
instances arc not in point, as any school­

boy would have told him. This essay, 
which by some accident had escaped my 
notice till I had nearly finished the ob­
servations in my text, contains, I think, 
the best view that I have seen of the pro­
cess of transition by which Latin was 
changed into French and Italian. Add 
however, the preface to Tiraboscbi's third 
volume and the thirty-second dissertation 
of Muratori 
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or both of which a l l modern languages have adopted as 
their auxiliaries in conjugating the verb. But in some 
instances this analysis is not improper; and it may be 
supposed that nations, careless of etymology or correct­
ness, applied the same verb by a rude analogy to cases 
where it ought not strictly to have been employed."1 

Next to the changes founded on pronunciation and to 
the substitution of auxiliary verbs for inflections, the 
usage of the definite and indefinite articles in nouns 
appears the most considerable step in the transmutation 
of Lat in into its derivative languages. None but Lat in , 
I believe, has ever wanted this part of speech; and the 
defect to which custom reconciled the .Romans would 
be an insuperable stumbling-block to nations who were 
to translate their original idiom into that language. A 
coarse expedient of applying unus, ipse, or tile to the pur­
poses of an article might perhaps be no unfrequent 
vulgarism of the provincials; and after the Teutonic 
tribes brought in their own grammar, it was natural that 
a corruption should become universal, which in fact 
supplied a real and essential deficiency. 

That the quantity of Lat in syllables is neglected, or 
rather lost, in modern pronunciation, seems to 
be generally admitted. Whether, indeed, the 
ancient Romans, in their ordinary speaking, 
distinguished the measure of syllables w i t h such 
uniform musical accuracy as we imagine, giving a cer­
tain time to those termed long, and exactly half that 
duration to the short, might very reasonably be ques­
tioned ; though this was probably done, or attempted to 
be done, by every reader of poetry. Certainly, however, 
the laws of quantity were forgotten, and an accentual 
pronunciation came to predominate, before La t in had 
ceased to be a l i v i n g language. A Christian writer 
named Commodianus, who l ived before the end of the 
th i rd century according to some, or, as others think, in 
the reign of Constantine, has left us a philological 
curiosity, in a series of attacks on the pagan superstitions, 
composed in what are meant to be verses, regulated 
by accent instead of quantity, exactly as we read V i r g i l 
at present.11 

m See Lanzi, Saggio della Lingua 
Etrusca, t i. c. 431; Mem. de l'Acad, des 
Iascrip. t xxiv. p. 632. 

n No description can give so adequate 
a notion of this extraordinary perform­
ance as a short specimen. Take the in 

Pronuncia­
tion no 
longer 
regulated 
by quantity. 
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It is not improbable that Commodianus may have 
wri t ten in Africa, the province in which more than any 
the purity of La t in was debased. At the end of the 
fourth century St. Augustin assailed his old enemies, the 
Donatists, w i th nearly the same arms that Commodianus 
had wielded against heathenism. But as the refined and 
various music of hexameters was unlikely to be relished 
by the vulgar, he prudently adopted a different measure.0 

AJI the nations of Europe seem to love the trochaic 
verse ; it was frequent on the Greek and Roman stage; 
it is more common than any other in the popular poetry 
of modern languages. This proceeds from its simplicity, 
its liveliness, and its ready accommodation to dancing 
and music. In St. Austin's poem he united to a trochaic 
measure the novel attraction of rhyme. 

As Africa must have lost a l l regard to the rules of 
measure in the fourth century, so it appears that Gaul 
was not more correct in the next two ages. A poem 
addressed by Auspicius bishop of Toul to count Arbo-
gastes, of earlier date probably than the invasion of 
Clovis, is writ ten wi th no regard to quantity.p The 
troductory lines; which really, prejudices 
of education apart, are by no means i n ­
harmonious :— 

Praefatio nostra viam erranti demon-
strat, 

Respectumque bonum, cum venerit 
ssecnli meta, 

Æternum fieri, quod discredunt inscia 
corda. 

Ego similiter erravi tempore multo, 
Fana prosequendo, parentibus insciis 

ipsis. 
Abs tu l i me tandem inde, legendo de 

lege. 
Testificor Doraimim, doleo, p roh! c i -

vica turba 
Inscia quod perdit, pergens deos quae-

rere vanos. 
Ob ea perdoctus ignoros instruoverum. 

Commodianus however did not keep 
t ip this excellence in every pa r t Some 
of his lines are not reducible to any pro­
nunciation, without the summary rules 
of Procrustes; as for instance— 

Paratus ad epulas, et refugiscere prae-
cepta; or, Capillos inficitis, oculos fu l i -
gine relinit is. 

It must be owned that this text is 
exceedingly corrupt, and I should not 
despair of seeing a t ru ly critical editor, 
unscrupulous as his fraternity are apt to 
be, improve his lines into unblemished 

hexameters. T i l l this time arrives, how­
ever, we must consider h im either as 
u t ter ly ignorant of metrical distinctions, 
or at least as aware that the populace 
whom he addressed did not observe them 
in speaking. Commodianus is published 
by Dawes at the end of his edition of 
Minucius Felix. Some specimens are 
quoted in Harris's Philological Inquiries. 

o Archaeologia, vol . x iv . p. 188. The 
following are tile first lines:— 

Abundant ia peccatorum solet fratres 
conturbare; 

Propter hoc Dominus noster volui t nos 
prsemonere, 

Comparans regnum ccelorum reticulo 
misso in mare, 

Congregant! multos pisces, omne genus 
nine et inde, 

Quos cum traxissent ad Littus, tunc 
ooeperunt sep&rare, 

Bonos in vasa miserunt, reliquos malos 
in mare. 

This trash is much below the level of 
Augus t in ; but it could not have been 
later than his age. 

P Becueil des Historiens, t, i . p. 814; 
it begins in the following manner :— 

Praacelso expectabill bis Arbogasto 
comiti 

Auspicius, q u i diligo, salutem dico 
plur imam. Magnas 
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bishop by whom this was composed is mentioned by his 
contemporaries as a man of learning. Probably he did 
not choose to perplex the barbarian to whom he was 
wr i t ing (for Arbogastes is plainly a barbarous name) by 
legitimate Koman metre. In the next century Gregory 
of Tours informs us that Chilperic attempted to write 
La t in verses; but the lines could not be reconciled to 
any division of feet; his ignorance having confounded 
long and short syllables together.q Kow Chilperic must 
have learned to speak Lat in l ike other kings of the 
Franks, and was a smatterer in several kinds of literature. 
If Chilperic therefore was not master of these distinc­
tions, we may conclude that the bishops and other 
Romans w i th whom he conversed did not observe them; 
and that his blunders in Terbification arose from ignorance 
of rules, which, however fit to be preserved in poetry, 
were entirely obsolete in the l iv ing Lat in of his age. 
Indeed the frequency of false quantities in the poets 
even of tho fifth, but much more of the sixth century, is 
palpable. Fortunatus is quite fu l l of them. This seems 
a decisive proof that the ancient pronunciation was lost. 
Avitus tells us that few preserved the proper measure of 
syllables in singing. Yet he was bishop of Vienne, 
where a purer pronunciation might be expected than in 
the remoter parts of Gaul.r 

Defective, however, as it had become in respect of 
pronunciation, Lat in was s t i l l spoken in France 
during the sixth and seventh centuries. We 
have compositions of that time, intended for the 
people, in grammatical language. A song is s t i l l extant 
in rhyme and loose accentual measure, wri t ten upon a 
victory of Clotaire I I . over the Saxons in 622, and ob­
viously intended for circulation among the people.' For-

Change of 
Latin into 
Romance. 

Magnas coelesti Domino rependo corde 
gratias 

Quod te Tullensi proxime magnum in 
urbe vidimus. 

Multis me tuis artibus lsetificabas 
an tea, 

Sed nunc fecisti maxirao me exultare 
gaudio. 

q Chilpericus rex . . . . . . confecit 
duos libros, quorum verelculi debiles nul-
lis pedibus subsistere possunt: in quibus, 
dum non intelligebat, pro longis syilabas 
breves posuit, et pro brevibus tongas sta-
tuebat 1. vi. c. 46. 

r Mem. de l'Academie des Inscrip­
tions, t xvii. Hist Litteraire de Ia 
France, t. i i . p. 28. It seems rather pro­
bable that the poetry of Avitus belongs 
to the fifth century, though not very far 
from its termination. He was the cor­
respondent of Sidonius Apollinaris, who 
died in 489, and we may presume his 
poetry to have been written rather early 
in life. 

• One stanza of this song wi l l suffice 
to show that the Latin language was yet 
unchanged:— De 
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tunatus says, in his Life of St. Aubin of Angers, that he 
should take care not to use any expression unintelligible 
to the people.' Baudemind, in the middle of the seventh 
century, declares, in his Life of St. Arnaud, that he writes 
in a rustic and vulgar style, that the reader may be 
excited to imitation." Not that these legends were 
actually perused by the populace, for the very art of 
reading was confined to a few. But they were read 
publicly in the churches, and probably wi th a pronun­
ciation accommodated to the corruptions of ordinary 
language. Still the Latin syntax must have been toler­
ably understood; and we may therefore say that Lat in 
had not ceased to be a l iv ing language, in Gaul at leant, 
before the latter part of the seventh century. Faults 
indeed against the rules of grartLmar, as well as unusual 
idioms, perpetually occur in the best writers of the Me­
rovingian period, such as Gregory of Tours : while char­
ters drawn up by less expert scholars deviate much 
further from purity.x 

The corrupt provincial idiom became gradually more 
and more dissimilar to grammatical Latin ; and the lingua 
Romana rustica, as the vulgar patois (to borrow a word 
that I cannot wel l translate) had been called, acquired a 
distinct character as a new language in the eighth cen­
t u r y / La t in orthography, which had been hitherto 
pretty well maintained in books, though not always in 
charters, gave way to a new spelling, conformably to the 
current pronunciation. Thus we find l u i , for i l l ius, in 
the Formularies of Marculfus; and Tu lo juva in a l i turgy 
of Charlemagne's age, for Tu i l ium juva. When this 
barrier was once broken down, such a deluge of innova­
tion poured in that a l l the characteristics of Lat in were 

De Clotario est canere rege Francomm, 
Qui ivi pugnare cum gente Saxon um, 
Quam graviter provenisset miss in Sax-

onum, 
Si non fuisset inclitus Faro de gente 

Burguiidionum. 
t Prwcavendum est, ne ad aurea po-

puli minus aliquid intelligibile profe-
ratur. Mem. de l'Acad. t xvii. p. 712. 

u Rustico et plebeio germone propter 
eseroplum et imitationem. Id. ibid. 

x Hist Litte'raire de Ia France, t. iii. p. 5. 
Me'm. de i'Acaddmie, t xxiv. p. 617. Nou­
veau Traite de Diplomatique, t iv.p. 485. 

7 Hist Litte'raire de Ia France, t vii. 
p. 12. The editors say that it is men­
tioned by name even in the seventh cen­
tury, which is very natural, as the cor­
ruption of Latin had then become 
striking. It is familiarly known that 
illiterate persons understand a more cor­
rect language than they use themselves; 
so that the corruption of Latin might 
have gone to a considerable length among 
the people, while sermons were preached, 
and tolerably comprehended, in a purer 
grammar. -
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effaced in wr i t ing as wel l as speaking, and the existence 
of a new language became undeniable. In a council held at 
Tours in 813 the bishops are ordered to have certain homi­
lies of the lathers translated into the rustic Roman, as well 
aa the German tongue.2 After this it is unnecessary to 
mul t ip ly proofs of the change which Lat in had undergone. 

In I taly the progressive corruptions of the Lat in 
language were analogous to those which oc­
curred in France, though we do not find in 
writings any unequivocal specimens of a new formation 
at so early a period. But the old inscriptions, even of 
the fourth and fifth centuries, are fu l l of solecisms and 
corrupt orthography. In legal instruments under the 
Lombard kings the Lat in inflections are indeed used, 
but w i th so l i t t le regard to propriety that it is obvious 
the writers had not the slightest tincture of grammatical 
knowledge. This observation extends to a very large 
proportion of such documents down to the twelfth 
century, and is as applicable to France and Spain as 
it is to I taly. In these charters the peculiar charac­
teristics of Italian orthography and grammar frequently 
appear. Thus we find, in the eighth century, diveatis 
for debeatis, da for de in the ablative, avendi for 
habendi, dava for dabat, cedo a deo, and ad ecclesia, 
among many similar corruptions.a La t in was so changed, 
it is said by a writer of Charlemagne's age, that scarcely 
any part of it was popularly known. I ta ly indeed had 
suffered more than France itself by invasion, and was 
reduced to a lower state of barbarism, though probably, 
from the greater distinctness of pronunciation habitual 
to the Italians, they lost less of their original language 
than the French. I do not find, however, in the 
writers who have treated this subject, any express 
evidence of a vulgar language distinct from Lat in 
earlier than the close of the tenth century, when it is 
said in the epitaph of Pope Gregory V . , who died in 
999, that he instructed the people in three dialects — 
the Frankish or German, the vulgar, and the Latin.b 

g Mem. de l'Acad. des Insc t xvli. 
See two memoirs In this volume by du 
Clos and le Baeuf, especially the latter, 
m well as that already mentioned in 
t xxiv. p. 682, by M. Bonamy. 

a Muratori, Dissert i. and xliii. 

b Usus Franclsca, vulgari, et voce 
Latina. 

Instituit populos eloquio tripici. 
Fontanini dell' Eloquenaa Italiana, 

p. 15. Muratori, Dissert xxxil 

Its corrup­
tion in Italy. 
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When Lat in had thus ceased to be a l iv ing language, 
the whole treasury of knowledge was looked up 
from the eyes of the people. The few who 
might have imbibed a taste for literature, if 
books had been accessible to them, were re­

duced to abandon pursuits that could only be cultivated 
through a kind of education not easily wi th in their reach. 
Schools, confined to cathedrals and monasteries, and ex­
clusively designed for the purposes of religion, afforded 
no encouragement or opportunities to the laity.c The 
worst effect was, that, as the newly-formed languages 
were hardly made use of in wri t ing , La t in being s t i l l 
preserved in all legal instruments and public correspond­
ence, the very use of letters, as wel l as of books, was 
forgotten. For many centuries, to sum up the account 
of ignorance in a word, it was rare for a layman, of 
whatever rank, to know how to sign his name.d Their 
charters, t i l l the use of seals became general, were sub­
scribed w i t h the mark of the cross. St i l l more extraor­
dinary it was to find one who had any tincture of 
learning. Even admitting every indistinct commenda­
tion of a monkish biographer (w i th whom a knowledge 
of church-music would pass for literature') , we could 
make out a very short list of scholars. None certainly 
were more distinguished as such than Charlemagne and 
Alfred. But the former, unless we reject a very plain 
testimony, was incapable of w r i t i n g ; f and Alfred found 

c Histoire Litte'rairede Ia France, t v i . 
p. 20. Muratori, Dissert xliii. 

d Nouveau Traits de Diplomatique, 
t i i . p. 419. This became, the editors 
say, much less unusual about the end of 
the thirteenth century; a pretty late 
period! A few signatures to deeds, ap­
pear in the fourteenth century; in the 
next they are more frequent Ibid. The 
emperor Frederic Barbarossa could not 
read (Struvius, Corpus Hist German. 
l i p . 377), nor John king of Bohemia 
in the middle of the fourteenth century 
(Stemondi, t v. p. 205), nor Philip the 
Hardy, king of France, although the son 
of St Louis. (Velly, t vi . p. 426.) 

e Louis I V . , king of France, laugh 
ing at Folk count of Anjou, who sang 
anthems among the choristers of Tours, 
received the following pithy epistle from 

his learned vassal: Noveritis, domlnes 
quod rex illiteratus est asinus coronatus. 
Grata Comitum Andegavensium. In the 
same book, Geoffrey, father of our 
Henry I L , is said to be optimc literatus; 
which perhaps imports little more learn­
ing than his ancestor FuIk possessed. 

f The passage in Eginhard, which has 
occasioned so much dispute, speaks for 
itself: Tentabat et scribere, tabulasque 
et codicil Jos ad hoc in Jectlcula sub 
cervicalibua clrcumferre solebat, ut, cum 
vacuum tempos esset, manum effigiandis 
Uteris assuefaceret; sed parmn prospere 
successit labor proposterus ac sero in-
choatus. 

Many are still unwilling to believe 
that Charlemagne could not write. M. 
Ampere observes that the emperor asserts 
himself to have been the author of the 

Ignorance 
consequent 
on the disuse 
of Latin. 
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difficulty in making a translation from the pastoral in ­
struction of St. Gregory, on account of his imperfect 
knowledge of Latin.g 

Whatever mention, therefore, we find of learning and 
the learned during these dark ages, must be understood 
to relate only to such as were w i t h i n the pale of clergy, 
which indeed was pretty extensive, and comprehended 
many who did not exercise the offices of religious 
ministry. But even the clergy were, for a long period, 
not very materially superior, as a body, to the unin-
structed lai ty. A cloud of ignorance overspread the 
whole face of the church, hardly broken by a few gl im­
mering lights, who owe much of their distinction to the 
surrounding darkness. In the sixth century the best 
writers in Lat in were scarcely read ;h and perhaps from 
the middle of this age to the eleventh there was, in a 
general view of literature, l i t t le difference to be discerned. 
I f we look more accurately, there w i l l appear certain 
gradual shades of twi l igh t on each side of the greatest 
obscurity. France reached her lowest point about the 
beginning of the eighth century; but England was at 
that time more respectable, and did not fall into com­
plete degradation t i l l the middle of the ninth. There 
could be nothing more deplorable than the state of 
letters in I t a ly and in England during the succeeding 
century; but France cannot be denied to have been 
uniformly, though very slowly, progressive from the time 
of Charlemagne.' 

Libri Carolini, and is said by some to 
have composed verses. Hist Litt de Ia 
France, iii. 37. But did not Henry V I I I . 
claim a book against Luther, which was 
not written by himself? Qui facit per 
alium, fadt per se, is in all cases a royal 
prerogative. Even if the book were 
Charlemagne's own, might he not have 
dictated it? I have been informed that 
there is a manuscript at Vienna with 
autograph notes of Charlemagne in the 
margin. But is there sufficient evidence 
of their "genuineness? The great diffi-
tnlty is to get over the words wbich I 
Uave quoted from Eginhard. M. Ampere 
iigeniously conjectures that the passage 
loes not relate to simple common writing, 
lat to calligraphy; the art of delineating 
iuuracten ta a beautiful manner, prac­

tised by the copyists, and of which a 
contemporaneous specimen may be seen 
in the well-known Bible of the British 
Museum. Yet it must be remembered 
that Charlemagne s early life passed in 
the depths of ignorance; and Eginhard 
gives a fair reason why he failed in 
acquiring the art of writing, that he 
began too late. Fingers of fifty are not 
made for a new skill. It is not, of 
course, implied by the words that he 
could not write his own name; but that 
he did not acquire such a facility as he 
desired, [1848.] 

g Spelman, Vi t Alfred. Append. 
h Hist Litteraire de Ia France, i l i t 

p. 5. 
I These four dark centuries, the etghth, 

ninth, tenth, and eleventh, occupy five 
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Of this prevailing ignorance it is easy to produce 
abundant testimony. Contracts were made verbally, for 
want of notaries capable of drawing up charters; and 
these, when written, were frequently barbarous and un-
grammatical to an incredible degree. For some con­
siderable intervals scarcely any monument of literature 
has been preserved, except a few jejune chronicles, the 
vilest legends of sainte, or verses equally destitute of 
i p i r i t and metre. In alriaost every council the ignorance 
of the clergy forms a subject for reproach. It is asserted 
by one held in 992 that scarcely a single person was to 
be found in Borne itself who knew the first elements of 
letters.k Not one priest of a thousand in Spain, about 
the age of Charlemagne, could address a common letter 
of salutation to. another."1 In England, Alfred declares 
that he could not recollect a single priest south of the 
Thames (the most civilized part of England), at the time 
of his accession, who understood the ordinary prayers, 
or could translate La t in into his mother tongue." Nor 
was this better in the time of Dunstan, when, it is said, 
none of the clergy knew how to write or translate a 
La t in letter.0 The homilies which they preached were 

large quarto volumes of the Literary 
History of France, by the fathers of St 
Maur. But the most useful part will 
be found in the general view at the com­
mencement of each volume; the re­
mainder is taken up with biographics, 
into which a reader may dive at random, 
and sometimes bring up a curious fact 
I may refer also to the 14 th volume of 
Leber, Collections Relatives a l'Histoire 
de France, where some learned disserta­
tions by the Abbe's Lebeuf and Goujet, a 
little before the middle of the last cen­
tury, are reprinted. [NOTE L] 

Tiraboschi, Storia della Letteratura, 
t. i i i , and Muratori's forty-tbird Disser­
tation, are good authorities for the con­
dition of letters iu Italy; but I cannot 
easily give references to all the books 
which I have consulted. 

k Tiraboschi, t i i i p. 198. 
m Mabillon, De Re Dipiomatica, p. 55. 

the reason alleged, indeed, is that they 
Irene wholly occupied with studying 
Arabic, in order to carry on a controversy 
frith the Saracens. But, as this is not 
my credible, we may rest with the main 

fact that they could write no Latin. 
n Spelman, V i t Alfred. Append. The 

whole drift of Alfreds preface to this 
translation is to defend the expediency 
of rendering books into English, on ac­
count of the general ignorance of Latin. 
The zeal which this excellent prince 
shows for literature is delightful, l̂ et 
us endeavour, he says, that all the Eng­
lish youth, especially the children of 
those who are fred-born, and can educate 
them, may learn to read English before 
they take to any employment. After­
wards such as please may be instructed 

*in Latin. Before the Danish invasion 
indeed, he tells us, churches were well 
furnished with books; but the priests 
got little good from them, being written 
in a foreign language which they could 
not understand. 

° Mabillon, De Re Diplomatica, p. 55. 
Ordericus Vitalis, a more candid judge of 
our unfortunate ancestors than other 
contemporary annalists, says that tha 
English were, at the Conquest, rude and 
almost illiterate, which be ascribes to 
the Danish invasion. Du Chasm, Hist 
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compiled for their use by some bishops, from former 
works of the same kind, or me writings of the fathers. 

This universal ignorance was rendered unavoidable, 
among other causes, by the scarcity of books, 
which could only be procured at an immense 
price. From the conquest of Alexandria by the Saracens 
at the beginning of the seventh century, when the 
Egyptian papyrus almost ceased to be imported into 
Europe, to the close of the eleventh, about which time 
the art of making paper from cotton rags seems to have 
been introduced, there were no materials for wr i t ing ex­
cept parchment, a substance too expensive to be readily 
spared for mere purposes of literature.p Hence an un­
fortunate practice gained ground, of erasing a manuscript 
in order to substitute another on the same skin. This 
occasioned the loss of many .ancient authors, who have 
made way for the legends of saints, or other ecclesiastical 
rubbish. 

If we would listen to some literary historians, we 
should believe that the darkest ages contained 
many individuals, not only distinguished among 
their contemporaries, but positively eminent 
for abilities and knowledge. A proneness to 
extol every monk of whose production a few letters or a 

Scarcity of 
books. 

Want of 
eminent 
men iu 
literature. 

Norm. Script, p. 518. However, Ingulfus 
tells us that the library of Croyland 
contained above three hundred volumes, 
t i l l the unfortunate fire that destroyed 
that abbey in 1091. Gale, XV Scriptores, 
t i. 93. Such a library wait very extra­
ordinary in the eleventh century, and 
could not have been equalled for some 
ages afterwards. Ingulfus mentions at 
the same time a nadir, as he calls it, or 
planetarium, executed in various metals. 
This had been presented to abbot Tur-
ketul ia the tenth century by a king of 
France, and was, I make no doubt, of 
Arabian or Greek manufacture. 

P Parchment was so scarce that none 
could be procured about 1120 for an i l * 
laminated copy of the Bible. Warton's 
Hist of English Poetry, Dissert IL I 
suppose the deficiency was of skins beau­
tiful enough for this purpose; it cannot 
be meant that there was no parchment 
for legal instruments. 

Manuscripts written on papyrus, as 
VOL. III. 

muy be supposed from the fragility of 
the material, as well as the difficulty of 
procuring it, are of extreme rarity. That 
in the British Museum, being a charter 
to a church at Kavenuv in 572, is in 
every respect the most curious: and in­
deed both Mabillon and Muratori seem 
never to have seen anything written on 
papyrus, though they trace its occasional, 
use down to the eleventh or twelfth cen­
turies. Mabillon, De Re Diplomatica, 
1. i t ; Muratori, Antichita Italiane, Dis­
sert x l i i i . p. 602. But the authors of 
the Nouveau Traite* de Diplomatique 
speak of several manuscripts on this 
material as extant in France and Italy, 
t i . p. 493. 

As to the general scarcity and high 
price of books in the middle ages, Ro­
bertson (Introduction to Hist Charles V. 
note x.), and Warton in the above-cited 
dissertation, not to quote authors less 
accessible, have collected some of the 
leading facts; to whom I refer the reader. 

U 
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devotional treatise survives, every bishop of whom it is 
related that he composed homilies, runs through the 
laborious work of the Benedictines of St. Maur, the 
Literary History of France, and, in a less degree, is 
observable even in Tiraboschi, and in most books of this 
class. Bede, Alcuin, Hincmar, Raban, and a number of 
inferior names, become real giants of learning in their 
uncritical panegyrics. But one might just ly say that 
ignorance is the smallest defect of the writers of these 
dark ages. Several of them were tolerably acquainted 
wi th books; but that wherein they are uniformly defi­
cient is original argument or expression. Almost every 
one is a compiler of scraps from the fathers, or from such 
semi-classical authors as Boethius, Cassiodorus, or Mar-
tianus Capella.q Indeed I am not aware that there 
appeared more than two really considerable men in the 
republic of letters from the sixth to the middle of the 
eleventh century—John, surnamed Scotus or Erigena, a 
native of I re land; and Gerbert, who became pope by 
the name of Silvester I I . : the first endowed w i t h a bold 
and acute metaphysical genius; the second excellent, 
for the time when he lived, in mathematical science and 
mechanical inventions/ 

q Lest I should seem to have spoken 
too peremptorily, I wish it to be under­
stood that I pretend to hardly any direct 
acquaintance with these writers, and 
found my censure on the authority of 
others, chiefly indeed on the admissions 
of those who are too disposed to fall into 
a strain of panegyric. See Histoire 
Literaire de Ia France, t iv. p. 281 et 
alibi. 

r John Scotus, who, it is almost need­
less to say, must not be confounded with 
the still more famous metaphysician 
Duns Scotus, lived under Charles the 
Bald, in the middle of the ninth century. 
It admits of no doubt that John Scotus 
was, in a literary and philosophical sense, 
the most remarkable man of the dark 
ages; no one else had his boldness, his 
subtlety in threading the labyrinths of 
metaphysical speculations which, in the 
west of Europe, had been utterly disre­
garded. But it is another question 
whether he can be reckoned an original 
writer; those who have attended most to 
his treatise De Divisione Nature, the 

most abstruse of his works, consider it as 
the development of an oriental philo­
sophy, acquired during his residence in 
Greece, and nearly coinciding with some 
of the later Platonism of the Alexandrian 
school, but with a more unequivocal 
tendency to pantheism. This manifest! 
itself in some extracts which have latterly 
been made from the treatise De Divislone 
Naturae; but though Scotus had not the 
reputation of unblemished orthodoxy, the 
drift of his philosophy was not understood 
in that barbarous period. He might, In­
deed, have excited censure by his intre­
pid preference of reason to authority. 
" Authority," he says, " springs from 
reason, not reason from authority—true 
reason needs not be continued by any 
authority." La veritable importance 
historique, says Amperes, de Scot Eri-
gene n'est done pas dans ses opinions; 
celles-cl n'ont d'autre Interet que leur 
date et le lieu oh ellesapparaiseent Sam 
doute, il est piquant et bizarre de voir 
ces opinions orientates et alexandrines 
surglr an IX slecle, a Paris, a la cour de 
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If it be demanded by what cause it happened that a 
few sparks of ancient learning survived through­
out this long winter, we can only ascribe their 
preservation to the establishment of Christianity. 
Religion alone made a bridge, as it were, across 
the chaos, and has l inked the two periods of ancient and 
modern civilization. Without this connecting principle, 
Europe might indeed have awakened to intellectual pur­
suits, and the genius of recent times needed not to be 
invigorated by the imitation of antiquity. But the 
memory of Greece and Rome would have been feebly 
preserved by tradition, and the monuments of those 
nations might have excited, on the return of civilization, 
that vague sentiment of speculation and wonder w i t h 
which men now contemplate Persepolis or the Pyramids. 
It is not, however, from religion simply that we have 
derived this advantage, but from religion as it was 
modified in the dark ages. Such is the complex recipro­
cation of good and evil in the dispensations of Providence, 
that we may assert, w i t h only an apparent paradox, that, 
had religion been more pure, it would have been less 
permanent, and that Christianity has been preserved by 
means of its corruptions. The sole hope for literature 
depended on the Lat in language ; and I do not see why 
that should not have been lost, if three circumstances in 
the prevailing religious system, a l l of which we are 
just ly accustomed to disapprove, had not conspired to 
maintain it—the papal supremacy, the monastic institu­
tions, and the use of a La t in l i turgy. 1. A continual 
intercourse was kept up, in consequence of the first, 
between Borne and the several nations of Europe; her 
laws were received by the bishops, her legates presided 
in councils; so that a common language was as necessary 
in the church as it is at present in the diplomatic rela­
tions of kingdoms. 2. Throughout the whole course of 

Charles le Chauve; mais ce qui n'est 
pas seulement piquant et bigarre, ce qui 
inte'resse le de*veloppement de l'esprit 
humain, c'est que la question ait ete 
poaee, des lore, si nettement entre Tau 
torite' et IA raison, et si dnergiquement 
resolue en faveur de Ia seconde. En un 
mot, par ses idees, Scot Ertgene est 
encore un philosophe de I'antiquity 
Grecque; et par l'independance haute-

ment accusee de son point de vue 
philrisophique, il est deja un devancier 
de Ia philosophic moderne. His t L i t t 
i l l . 146. 

Silvester I I . died in 1003. Whether 
he first brought the Arabic numeration 
into Europe, as has been commonly said, 
seems uncertain; it wag at least not 
much practised for some centuries after 
his death. 

v 2 

Causes of the 
preservation 
of learning 
—religion. 
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the middle ages there was no learning, and very l i t t le 
regularity of manners, among the parochial clergy. 
Almost every distinguished man was either the member 
of a chapter or of a convent. The monasteries were sub­
jected to strict rules of discipline, and held out, at the 
worst, more opportunities for study than the secular 
clergy possessed, and fewer for worldly dissipations. 
But their most important service was as secure reposi­
tories for books. A l l our manuscripts have been 
preserved in this* manner, and could hardly have 
descended to us by any other channel; at least there 
were intervals when I do not conceive that any royal or 
private libraries existed. 3. Monasteries, however, 
would probably have contributed very l i t t le towards the 
preservation of learning, if the Scriptures and the l i turgy 
had been translated out of Lat in when that language 
ceased to be intelligible. Every rational principle of 
religious worship called for such a change; but it would 
have been made at the expense of posterity. One might 
presume, if such refined conjectures were consistent w i th 
historical caution, that the more learned and sagacious 
ecclesiastics of those times, deploring the gradual cor­
ruption of the Lat in tongue, and the danger of its abso­
lute extinction, were induced to maintain it as a sacred 
language, and the depository, as it were, of that t ru th 
and that science which would be lost in the barbarous 

Charlemagne had a library at Aix-
la-Chapelle, which he directed to be sold 
at his death for the benefit of the poor. 
Hia son Louis is said to have collected 
some books But this rather confirms, 
on the whole, my supposition that, in 
some periods, no royal or private libraries 
existed, since there were not always 
princes or nobles with the spirit of 
Charlemagne, or even Louis the Debonair. 

" W e possess a catalogue," says M. 
Ampere (quoting d'Acherys Spicilegium, 
it 310), " of the library in the abbey of 
St Riquier, written in 831; it consists 
of 266 volumes, some containing several 
works. Christian writers are in great 
majority; but we find also the Eclogues 
of Virgil , the Rhetoric of Cicero, the 
History of Homer, that is, the works 
ascribed to Dictys and Dares." Ampere, 
iii. 236. Can anything be lower than 
this, if nothing is omitted more valuable 

than what is mentioned? The Rhetoric 
of Cicero was probably the spurious 
books Ad Herennium. Butother libraries 
must have, been somewhat better fur­
nished than tliis; else the Latin authors 
would have been still less known In the 
ninth century than they actually were. 

In the gradual progress of learning, a 
very small number of princes thought It 
honourable to collect books. Perhaps no 
earlier instance can be mentioned than 
that of a roost respectable man, Will iam 
111., duke of Guienne, in the first part 
of the eleventh century. Pult dux iste, 
says a contemporary writer, a pueritia 
doctus Uteris, et satis notitiam Scrip-
turarum habnit; librorura copiara in 
palatio suo servavit; et si forte a Ire-
quentia causarum et tumultu vacarot, 
lectioni per seipsum operam dabat longi-
oribus noctlbus, elucubrans in libris, donee 
somno vinceretur. Rec des Hist x. 156. 
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