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THE
BUSINESS ENCYCLOPADIA

C

CONTRACLT.—To the man of business this is one of the most important
subjects to which he can give his attention, and it is of like importance tc
all who have any sort of place or share in modern commercial activity
Not only to thosc who regard the subject from the business or material poin'
of view is it interesting, but to the scientific and speculative mind it ma
even be fascinating. The position and importance of contract in modern life
may be well a{)preciated upon a consideration of the formula in which a dis
tinguished philosopher has summed up the characteristics of social develop.
ment—that the modern social systegn is based upon contract, whilst primitive
society was based upon status. 'The meaning of this is, that in primitive
societies—those in which &he social functions are developed but to a limitec
extent—the rights and obligations of men and women are regulated almost
entirely by their position in life: a slave may be said to have no rights, buf
to be always under a universal obligation to obey the commands of hi:
mastewfor the time being ; a king or chief may probably have all rights, anc
only be under such obligations as for the time being some superior power
may impose upon himn ; a man may be born into a certain priestly, warlike,
or learned caste, the cast-iron rules of which he is bound to observe, and oul
of which he cannot move; a tradesman may be born as such, the son of &
man exercising a like trade and the father of a child who by social con-
vention will be bound in his turn to carry on the same trade also. In al
these cases the rights and obligations of men are fixed by society withoul
recgard to their individual inclinations, the same as wecre those of thei1
fathers, the snme as will be those of their sons. The individual may be ir
effect almost a chattel of the society of which he is a member, as a wife,
until very recent years, was in England almost a chattel of her husband
On the other hand, in societies civilised in the modern sense of the word, the
individual is left as free?as possible. No longer is his family, clan, or tribe
the social unit, and its general rules and customs such that he is sonsidered
to have no legal cxistence apart from it; his liberty is conditioned only b
an equal liberty possegsed by others. And it is this liberty that finds its
expression in contract—in the voluntary agrcement between individuals X
create mutual rights and obligations or to vary or limit those already in
existence, with the intentions that such an agreement shall be enforced, i
necessary, by some absolutely effective power. For this reason, therefore
may modern society be said to bei based upon comtract—upon the libert)

.
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possessed by every individual to enter into enforceable agreements ; and this
principle of liberty—of freedom of contract—stands firmly as the foundation
of our commercial law. We will now consider the subject more particularly,
and for this purpose it will be convenient to discuss first the nature of con-
tract, then its formation, operation, and interpretation, and finally the
modes of its discharge. 'The subject, however, is too extensive, and at the
same time too precise, for very adequate treatment within the limits of such
a work as this. Its outlines alone can be here presented to the reader, who if
desirous of a more exact knowledge should consult such a work as Sir William
Anson’s Principles of the English Law of Contract. A work of this nature
is not for the lawyer alone, but equally for the man of general education
and culture.

Its Nature.—There has been a great deal of learned discussion upon the
nature of contract—too much and too abstruse to be of interest to the
general reader. We will accordingly adopt the definition of Sir William
Anson, premising, however, that the fact that there are different definitions
need not cause a lack of confidence in the one we present, for the differences,
except to the academic and theoretical lawyer, are practically immaterial.
The following is the definition :—

A contract is an agreement enforceable at law, made between two or more
persons, by which rights are acquired by one or more to acts or forbearances on
the part of the other or others. :

From this it will be seen that the basis of a centract is an agreement—
not any agreement, but one which the law will enforce. There may be made
an agreement to pay a commission to an agent for negotiating a marriage,
but since the law would decline to enforce payment, the agreement therefor
would not be a contract. Again, an agreement necessitates at le.st two.
parties to it; accordingly a mere offer to the public of a reward would not
constitute an agreement until some person had placed himself in a position
to claim the reward. Finally, the parties to the agreement must con-
template the creation of some mutual rights and obligations. "Thus A. may
agree to pay B. the sum of £100, in consideration of which B. agrees to
transfer certain shares to A. Here the agreement imposes upon A. the
obligation to pay £100 and upon B. the obligation to transfer the shares to
A.; and therewith are created in the favour of A. a right to tompel B. to
deliver the shares, and in favour of B. a right to compel A. to make the
payment.

Its Formation—Offer and acceptance.—Gencrally speaking, all eentracts
will be found to be primarily based upon an offer and its acceptance. In-
deed, in all cases where it is doubtful whether ah agreement between the
parties has been arrived at, a useful practical test may ber has there been an
offer which has been accepted ? Neither offdr nor acceptance need be made
in writing, nor even by words; the conduct of the pariies may be sufficient.
This is subject, however, to exception in cases where writing or other
formality is specially required by the law, and which cases will be referred to
later on. The offer need not be made to any garticular individual ; it may
be ‘made to all the world. Thus, about seventeen years ago the Carbolic
Smoke Ball Company ac'vertised an offer to pay £100 to any one who might
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contract a cold after having used one of their specialities in accordance with
their printed directions, and the advertisement stated that £1000 had been
deposited with a bank as a proof of the bond fides of the offer. A lady used
the article according to the directions, but subsequently contracted a cold.
She then sued the company for the promised reward, and her claim was
resisted on the ground that she had not notified to the company her accept-
ance of the offer. 'The Court held, however, that the company was liable, as
the performance of the conditions of the offer was a sufficient acceptance
without any special notification thereof. In the same way the person who
furnishes the information for which a reward is publicly advertised thereby
becomes entitled to payment.

It is sometimes doubtful whether certain particular words in question do
really constitute an offer. Not every set of words is an offer. The whole
of the circumstances in which they are written or uttered may obviously
negative the suggestion of an offer, and it is consequently in cases where
they are nearly an offer but not quite, or apparently wice versd, that doubt
arises. Thus the words may be merely a statement of intention, as where an
auctioneer advertises a sale for a certain date; or a person announces that he
will accept tenders for certain goods, but does not say that he will accept the
highest bidder; or, generally, where merely an invitation is made or pro-
babilities announced. In such cases there would be no offer.

An offer mast be communicated t9 the other party to the agreement—This,
on the face of it, would seem to be an obvious necessity, and a formality
insisted upon and its ternts thoroughly understood by the party to whom the
offer is made. But in the present state of complex business activity a great
number of contracts are made by the delivery by onc of the contracting
parties to the other of a document in common form, stating the terms by
which%he person delivering it will enter into the proposed contract. Such a
form constitutes the offer of the party who tenders it, and how often does
the party recciving it either altogether fail to notice its terms, or negligently
disregard them, or even believe that they have no binding effect upon him'!
And yet, if the form is accepted without objection by the party to whom it
is tendered, he is, as a general rule, bound by its contents, and his act
amounts to an acceptance of the offer made to him, whether he reads the
document ar otherwise informs himself of its contents or not. Every day
examples of an offer thus thrust upon the party receiving a document are
foumf7 in a railway ticket, a receipt for goods by a carrier, and a bill of
lading.

R%z’o’cation of offer—Until acceptance, an offer may always be revoked or
withdrawn ; and apart from specific revocation or withdrawal, it may lapse.
An offer may lapse as a'result of the death of either party, or because there.
is no acceptance withig the time prescribed by the offer, or b&ause the
acceptance has becn made in a form or manner other than that prescribed,
or by the efflux ofea qreasonable time. A revocation in order to be valid
must be communicated to the other party in the same way as the offer has
been ; for until such commynication has been effected, the other party is
entitled to accept. Should* the offer have been made under seal it is
irrevocable, except so far as the document containing the offer provides for
a revocation.
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Acceptance.—It follows from the above, that until the offer has been
revoked the person to whom it is made is entitled to accept it. And here
it should be noticed that the acceptance is complete, and binding upon both
parties, dircctly it is made. The receipt by the “offeror” of the acceptance
1s'not a condition precedent to the formation of the coutract. In this
respect an acceptance differs from a revocation—and this difference cannot
be too strongly insisted upon, and pointed out to the reader ; for, as we have
alrcady seen, the acceptance is complete, and the contract complete, directly
the acceptance is made, without regard to whether or no the offeror has
received or heard of it ; whilst the revocation entirely depends for its validity
upon the fact of its being brought to the knowledge of the party to whom
the offer has been made. Revocation by lapse does not need any com-
munication ; it operates conclusively by the circumstances themselves which
cause the lapse.

'T'o constitute a contract, the acceptance of an offer must be precise and
without ambiguity ; though apart from cases where the contract is required
by law to be in writing, or where the offer jmposes & form to which the
acceptance must comply, the acceptance may he either by words or by con-
duct. Thus if A. asks B. to scll to him a certain watch for £5, and B. con-
sents, a contract is created, and both A. and B.must perform their respective
obligations thereunder. If B. had said, I will sell it to you for £5, 10s.,”
there would have been no contract, for B.>s answer would not have been an
absolute and unqualified acceptance, It often happens that goods are sent
by mistake to a person who takes them in, wses them, and frequently
declines to pay upon the ground that he did not order them. But not-
withstanding any argument on those or similarly specious lines, the law will,
under such circumstances, recognise a valid contract between the parties;
the person who sent the goods will be taken to have sent them With an
implied offer for their sile at their proper price, and the person receiving
them will be held to have definitely accepted that offer, by accepting and
using the goods. But this case must not be taken as an illustration of a
general rule that “silence gives consent "—silence, or acquiescence, can only
give consent when, as in the foregoing case, an opfortunity i8 afforded for
rejection. It naturally follows, from what has already been said, that merely
making up one’s mind to accept is insufficient to create a contragct unless the
acceptance is communicated. One Felthouse wrote to his nephew offering
to buy his horse for £35, 10s., concluding with the words: “If I hear no
more about him I shall consider the horse as mine at £35, 10s.” The
nephew, though deciding in his own mind to sell the horse, did fot com-
municate to his uncle his acceptance of the offer. The Court held that in
the absence of such a communication there was no tontract for sale.

Uport'reference to the Carbolic Smoke Bgll case, to which we have already
referred on page 2, it will be seen that it is sufficient if the acceptance of
an offer is made in a manner indicated or prescribpd by the offeror; and
that this is so, even though the prescribed manner obviates the necessity of
an actual communication. It is often an important question whether an
acceptance has been made in the requisite manner. Where A. wroteto B. to
the effect that he was willing to guarantee any advances made by B. to C,,
and B. thereupon lent sdme money to C. without first informing A. that he
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would accept his guarantee, it was held that B. could not recover against A.
1s guarantor, because he had not communicated to A. his acceptance of the
offer of the guarantee, and that therefore no contract of suretyship had been
created. ‘The moral of such a case is that every one who receives an offer
should ponder carefully its nature and terms, in order to discover whether
an express communication of the acceptance is necessary. Perhaps the best
course in business would be to make a general rule of expressly and pre-
cisely a((l:cepting every offer which is received, and which is intended to be
accepted.

II:1 the above case of the guarantee, the lender of the money thought that
he had sufliciently accepted the offer by merely performing its condition.
Had he so thought and acted correctly, then the manner requisite for accept-
ance would have been adopted. But there are other manners or modes of
acceptance than that of performance of an act. As business is carried on
to-dal{, the most usual manners or modes of, or channels for, acceptance are:
speech, by writing through a messenger or the post, or by telegram. If the
offcr is made verbally, the manner of acceptance may be assumed to be verbal
also.

Acceptance through the Post—DBut the post-office is the ordinary mode of
communication, and every person who gives any one the right to communicate
with him, gives the right to communicate in the ordinary manner. The case
of Adams and Lindsell may be hereginstructively referred to. By letter dated
the 2nd September 1817, Lindsell offered Jo sell certain wool to Adams,
requesting an answer “in course of post.” “'Through the letter being mis-
directed, it was not until the 5th that it was receiveg by Adams, who on the
evening of the same day fposted a letter to Lindsell accepting the offer. But,
Lindsell not knowing of the misdirection of the letter, and thinking that
Adan®s had decided not to close with his offer, had in the meanwhile sold the
wool to some one else. It was held that the contract had been completed,
and that Lindsell must sell the wool to Adams, or pay damages. It is thus
secn that until an offer has been revoked—provided, of course, that the time
which has elapsed is not of unreasonable duration—it is open to acceptance
in the manner suggested by the offer. If this were not the rule, no contract
could ever be completed by the post. The acceptance is complete directly
the letter js posteé. In one case a letter of acceptance was posted a few
hours carlier than a letter revoking the offer; but it was held, consistently
with the above rule, that the contract was completed, beyond possibility of
revocation, directly the letter of acceptance had been posted. In another
casc Wfe letter of acceptance was lost in the course of the post, and never
reached the offeror ; but the contract was complete notwithstanding the loss
of the letter, for postinf it,is equivalent to putting it into the hands of a
messenger sent by the offeror hjmself as his own agent to deliver the offer an
receive the acceptance. 'The fact that the offeror’s own agent should lose the
letter, or otherwisa fojl to properly perform his duty to his employer, would
not be allowed to prejudice the acceptor of the offer. .

Form of Contract.—'Lhe parties to the contract having been brought
together by an offer and itsacceptance, the next point for their consideration
will be the form which the contract shall take. Form has generally always,
and everywhere, been a most important inciden® in a contract—very fre-
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quently more important than the subject-matter itself of the contract. In
England, until the consideration for a contract began to claim some respect,
an executory contract—one in whiclf something remains to be done—was not
binding unless it was clothed with a certain formality, namely, executed
under seal as a DEED (q.v.). And so we shall presently see there are still
many and most important instances in which some special formality is
required—that the contract should be by deed, or in writing, or in some
particular form prescribed by statute. Of formal contracts, in the strict
sense of the word, there may be said to be two classes—Contracts under Seal,
to which reference is made elsewhere under the title Deed ; and Contracts of
Record.

A contract must be under seal in order to support an agrecment for
which there is no consideration. Such an agreement would be one containing
a gratuitous promise, or a promise for which the prowmisor receives no con-
sideration present or future. A. owes B. £50, and B., thinking that £25 is
Ml A. can now or is ever likely to be able to afford, writes a letter to him
offering to give a reccipt in ful[y discharge of the £50 if A. will pay him £25
at once. A. promptly accepts the offer, pays the £25 in cash, and receives
from B. a receipt therefor in writing, and which receipt is expressed to be in full
satisfaction and discharge of the debt, and contains an agreement or promise
by B. not to claim the balance. But A. one day becomes rich, and B. promptly
sues him for the £25 balance. It will bg of no avail for A. to plead that B
had forgiven him that balance, or for him to produce the receipt in support
of his plea. There having been no consideration.for B.’s promise, he may
disrcgard it. But if his promise had been under seal, B. would have becn
bound to stand by it. A debtor who is compounding with his creditors
must be careful, therefore, to take the receipts under scal,

From the above alone, one might be inclined to think that ¥hough
made by the law to serve a use, yet the necessity for a seal is, after all, in
itself a relic of ignorant times. But such a view would be a great mis-
take. In the case, for example, of a corporation such as a joint-stock
company or a municipal corporation, the scal is the only authentic evidence
of what it has done or agreed to do, and is the only form under which it can
contract. The resolution of a mecting, however numerously attended, is after
all not the act of the whole body. But every member knows he is bound by
what is done under the common scal, and by nothing else. Either a seal, or
some substitute for a seal, which by law shall be taken as conclusively evi-
dencing the sense of the whole body corporate, is a necessity inherent in the
very nature of a corporation. But even to this rule there are cxceptisns, for
where the contract of a corporation relates to matters of everyday necessity,
and of small importance, the seal is not necessagy. (Thus a corporation may
order its ¢pals, employ or discharge a labouger, sell articles in the ordinary
course of its trade, or contract through its agents consistently with its objects
and purposes, without recourse to the seal. .t

« All lcases for a term of more than three years are required to be under
scal; and so, generally speaking, are most documents purporting to actually
transfer rights or property. Accordingly, tha‘conveyance or mortgage of
frcehold property ; the assignment of leasehold premises, a debt, or a_policy
of insurance; the transfer of shares in a company incorporated under the
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Companies Acts; the sale or mortgage of a British ship or any share therein ;
or the sale of sculpture with copyright, are all instances of contracts requiring
the formality of a deed.

4 Contract ¢f Record is one of a nature superior to any other form. It
is so called because it is entered upon the rolls of a Court of Record, and it
has really very little in common with a true contract. The most general
form of this class of contract is found in a judgment. Amongst the advan-
tages thereof is that the very fact of the judgment excludes all dispute as to
its subject-matter, and that the judgment creditor may at once proceed to
exccute it by levy upon the debtor’s goods, or otherwise. Other forms are:
a warrant of attorney, by which a debtor gives his creditor authority to
enter judgment against him for the agreed sum; a cognovit actionem, by
which a party to a pending action acknowledges a right of the other party,
and gives him an authority similar to that given in the case of a warrant of
attorney ; and a recognisance, or contract which is made with the Crown in
its judicial capacity, such as a promise to keep the peace under penalty in
case of breach.

Contracts réquired to be in writing.—All contracts, which are not specially
contracts,—that is to say, contracts under seal or of record, are known as
simple contracts, and these latter may be either in writing not under seal, or
verbal. The necessity for writing exists, of course, in all those cases in which
the contract is required to be uyder seal; but these having already been
referred to, it remains only to refer to those cases in which merely writing
and signature is required. It is by special statutes that this necessity has
been created, and in particular by the STATUTE OF IFRAUDS (g.v.) and
the SALE OF GOODS (g.v.) Acts. As these two important Acts of Parlia-
ment are dealt with elsewhere more fully, it will be sufficient to here set
out very briefly the classes of simple contracts which they require to be in
writing. .

By the Statute of Frauds, section 4, in order to constitute an agreement
in respect of the following five matters, and upon which an action may be
brought, it is nccessary that some memorandum or note thereof should be
in writing, and signed by the party to be charged therewith, or by some
other person thereunto by him lawfully authorised. The five matters are:—
1) A special promise by an executor or administrator to answer damages
out of his"own cstate; (2) Any promise to answer for the debt, default, or
miscarriage of another person—a contract of guarantee or suretyship; (3)
An agreement made in consideration of marriage ;—not a promise to marry,
but aepromise made in consideration of, or conditional upon a marriage
actually taking place; (4) An agreement or contract for, or an agreement
or contract of, the sale of lands or hereditaments, or any interest in or con-
cerning them; (5) An agreement not to be performed within the gpace of one
year from the making®therecf.*

By the Sale of Goods Act, section 4, it is enacted :—

(1) A contract for the sale of any goods of the value of £10 or upwards shall
not be enforceable by action unless the buyer shall accept part of the goods so sold,
and actually receive the same, or give something in earnest to bind the contract,
or in part payment, or unless some note or memorandum in writing of the contract be
made and signed by the party to be charged or his agenfein his behalf.

(2) The provisions of this section aply to every .ich contract, notwithstanding
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that the goods may be intended to be delivered at some future time, or may not
at the time of such contract be actually made, procured, or provided, or fit or ready
for delivery, or some act may be requisite for the making or completing thereof,
or rendering the same fit for delivery.

(8) There is an acceptance of goods within the meaning of this section when
the buyer does any act in relation to the goods which recognises a pre-existing
contract of sule, whether there be an acceptance in performance of the contract
or not.

Consideration,—By the law of England, and herein it differs in a most
important particular from the law of Scotland, there is no means affordea
whereby performance may be enforced of a simple contract made without
sufficient consideration. It is because this is so that a receipt given for a
lesser sum in satisfaction of a greater, as mentionei above, does not prevent
the giver of the reccipt claiting and suing for the balance. "The considera-
tion required for a simple contract must be what is known in law as a valuable
one; but, as will be seen presently, this only means that it should have some
value, however inadequate it may in fact be. A valuable consideration may
be defined as consisting either in some right, interest, profit, or benefit aceru-
ing to one party, or some forbearance, detriment, loss, or responsibility given,
suflered, or undertaken by the other. Sir William Anson lays down four
general rules as to consideration, and these we will now set out with illustrative
cases.

1. Consideration is necessary to the vaalidity of every promisc not under
scal—To this rule there are the following exceptions:—(a) In dealings
arising out of negotiable instruments, such as bills of exchange, promissory
notes, or bonds, and other financial and mercantile instruments transferable
by endorsement, and which are so recognised by the courts of law; (b) in
respect to liabilities arising out of voluntary and gratuitous servicespas in
the case of a gratuitous bsilment. DBut leaving these exceptions, we find the
general rule rigidly insisted upon by the courts. For example, in an action
against an administratrix who had promised to pay to the plaintiff, out of
her own pocket, money due to him from the estate she was administering, it
was held that she could not be compelled to fulfil her promise, there having
been no consideration therefor. And this was so although her promise was
in writing, in accordance with the requirements of the Statute of Irauds.

2. It need not be adequate to the promise, but must be of® some value in the
eye of the law.—The reason of this rule is that the courts leave the parties to
a contract to decide for themselves whether or no the consideration therefor
is adequatc under the particular circumstances. Once the parties have'
settled upon some consideration of some value, the law is prepared to enforce
the contract. And the law, as distinguished from equity, bas always strictly
acted in acgordance with this rule. Kquity, on the other hand, baving been
always accustomed to soften the severities of the law, has, when occasion has
required, in%uired into the adequacy or otherwise of the gonsideration for a
coptract, and given such relief from performance thereot, or otherwise, as the
justice of a particular case may have demanded. 'This dealing bf, equity
with the question of consideration is strikingly iljustrated in casés relating to
CATCHING BARGAINS, DECEIT, and FRAUD. Since the Judicature
Act of 1873, law and equjty have been administered in all the courts; but
this fact has not in any v:&' changed the law, nor made the legal doctrines
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relating to contract, the subject of this article, any less comprehensively
valid. Later on and elsewhere it will be seen that, notwithstanding an
apparent opposition between the rules of law and equity, they are in fact
co-operative. "T'he apparent conflict arises from the different objects which
law and equity had in view when stating their respective principles. 'L'he
object of the law was to build up and maintain contracts, tﬁat of equity to
relieve therefrom when necessary.

To focus, in as few words as possible, the meaning of the rule now under
consideration, it may be stated that, though the consideration need not be
adequate to the promisc, it must (a) be in fact real, not merely illusory ; (&)
be of some ascertainable value, not merely an impossible and vague promise;
(¢) move from the promisee. Some illustrations from the Law Reports will
probably make the above points clearer. (a) It does not matter how slight
may be the benefit to the promisor or the detriment to the promisee (which-
cver the consideration may happen to be), that benefit or Eetriment will be
sufficient to support the contract. In a well-known case one Bainbridge
allowed his friend Firmstone to take some boilers and weigh them, Firmstone
to return them in as good condition as when lent. But Iirmstone returned
them in the picces into which they had been divided for the purpose of
weighing, but otherwise in good condition Bainbridge brought an action
for damages, and succeeded, it being held that the niere allowing to wcigh
was a sufficiently real consideration, The judge who tried the case said:
*'The consideration is that the plaintiff, at the defendant’s request, had con-
sented to allow the defendant to weigh the boilers. I suppose the defendant
thought he had some benefit; at any rate there is a detriment to the plaintiff
from his parting with the possession for ever so short a time.” () The con-
sideration must be of some ascertainable value—not an impossible, vague, or
illegal promise, or one based upon some merely moral motive. Thus a merely
moral obligation is not sufficient to support a promise. A kindly-disposed
man sces a boy in the street in a starving condition and gives him food to
eat. 'I'he father of the boy, afterwards hearing of the man’s generosity, pro-
mises to pay him the value of the food but does not fulfil his promise. ‘The
kindly-disposed one has no remedy and is unable to recover the price of the
food, because the father’s promise was based at the most upon a sense of
merely moral obligation. ~ Again, a tailor, without an order from a boy’s
guardian, supplics clothes to the boy, who is otherwise absolutely without
the necessaries of clothing; that tailor cannot recover tlie price thereof from
the boy’s father. The fact of goods thus supplied to a child being necessaries
is of ne<dmportance in a question as to the liability of the parent. People
are apt to imagine that a child stands in respect to necessarics upon the same
footing as a wife. DBut this i not so. If it be asked, “Is, then, the child to
be left to starve ?™ the answer i, he must apply to the parish, ande they will
compel the father, if of ability, to pay for his son’s support. If, however,
the moral obligation had once been a legal one, as in the case of a statute-
barred debt, a promise to pay it would be considered to be grounded upon @
suflicient consideration and would be enforced by the law. To this latter
tule there is an exception ih, the case of legal obligations which have becn
discharged by the operation of the Bankruptey Acts; for in such a case a
Eromise in respect thereof, made after discharge by#bankruptcy, in order to

e binding would have to be grounded upon a new consideration,
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() The consideration must move, from the promisee.—The law is now firmly
established that no “stranger to the consideration” can take advantage of
a contract; not even if the contract has been entered into expressly for his
benefit, or if he is a near relative of the person from whom the consideration
moved. Such a “stranger™ cannot, therefore, sue in respect of the contract.
Accordingly, if A. enters into a binding contract with B. to do something for
the benefit of C., the latter cannot sue A. in case of a breach by him of his
contract; nor if C. were the son or daughter of B. would his position be any
the more advantageous.

The other two rules are :—3. It must be legal, the law in respect to which
is gencrally the same as that in respect to legality of object, as on page 153
and 4. 1t must not be a past consideration, such as one prompted by mere
feeling of gratitude for some past act.

Capacity of Parties.—In considering the subject of contracts, it is most
important to discover what persons arc entitled to cnter into contracts and
who are incapacitated, either wholly or in part, from doing so. We have
alrecady seen that an essential element of a contract is that its performnance
may be enforced by the law; if, therefore, any person is in such a position
that the law will not force him to fulfil his obligations, it is clear that such a
person is so far incapacitated from being a party to a contract. The courts
will not entertain an action against a sovereign prince, unless he is willing to,
and docs in fact submit himself to their, jurisdiction. Tor that reason alone
a sovereign is incapacitated from becoming a party to a contract. If a
merchant enters into a contract of sale with a sovereign, and the latter breaks
it in some respect, he cannot be sued therefor against his will. Nor if any one
lent a five-pound note to, say, the Emperor of China, upon a promissory
note, could his* Majesty be sued thereon against his will, if—a very unlikely
event—the note were dishonoured. Neither the aforesaid contractsof sale
or the promissory note ovuld under the circumstances be properly designated
as contracts. A few years since the Sultan of Johore, whilst residing in this
country as a private person, made a promise of marriage under an assumed
name. He failed to keep his promise and the lady sued him, but the Court
refused to entertain the action, Ambassadors and the members of their
households have a like privilege.

Leaving these great personages, we will turn to such ordinary people as
felons, barristers, and physicians.  ‘The first-named cannot enter’ into a valid
contract during the period of his conviction ; and for the purpose of enforcing
contracts he may have entered into before conviction the Crown will appoint
an administrator. A barrister cannot, under any form of action, swe for His
professional fees ; nor can a physician if he is forbidden by the bye-laws of the
College of Physicians. Beyond merely stating that an infant may enter into
binding contracts for necessaries, we will leave a more detailed discussion of
his capacity to contract, and of his liabilitics undet contract, to the article
under the heading of INFANTS; and in like manner g, consideration of the
gontractual position of married women and lunatics“will be found under the
headings of HUSBAND AND WIFE and LUNACY respectively.

Reality of Consent.—Contract being based upon ¢ agreenient,” it follows
that it is equally grounded upon a real mutuality of intention in the miads
of the parties to a contract. If one party means one thing, and the other
party something else, it is obvious that there is no real agreement between
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the parties, The absence of such a real agreement may be said to result from
five different leading clauses, ¢.., from mistake, misrepresentation, fraud,
duress, or undue influence, and the question arises, what are the legal con-
sequences thereof upon the contract ?

Mistuke.—To have any legal consequences, mistake must be in respect of
the contract itself, not in respect of the performance of it ; as where one party
mistakenly believes in the particular capability of the other party to perform
its terms.  An error of judgment, uninfluenced by fraud or misrepresentation
of the other party to the contract, is not mistake against which the law will
relieve the prejudiced party. If a party to a contract is induced to enter
into it by the fraudulent misrepresentation of a third party as to the nature
or the existence of the contract, he will be relieved from performance thereof
even if the other party to the contract is innocent in the matter. But the
case must be a very strong one. Take that of a blind man, or a man who
cannot read, or who for some reason—but not through negligence—forbears
to read, who has a written contract falsely read over to him, the reader mis-
reading to such a degree that the written contract is of a nature altogether
different from the contract pretended to be read from the paper, which the
blind or illiterate man afterwards signs. Here it may be taken as positive
that, if there has been no negligence on his part, that man’s signature so
obtained will be of no force. It is invalid, not merely on the ground of
fraud, but on the ground that the mind of the signer did not accompany the
signature; in other words, that he never intended to sign, and thercfore in
contemplation of law never did sign, the actual contract to which his name
was appended.  On these principles a very old man, named Mackinnon, who
was induced to endorse a bill of exchange by being told that it was merely a
guarantee, was held not to be liable thereunder even as against a holder of
the bill’for value who was innocent of the fraud.

Where there has been a mistake as to the identity of the person with
whom the contract is made, the party prejudiced may sometimes be entitled
to relief. Thus, in one case, Jones, who had been in the habit of dealing
with a manufacturer named Brocklehurst, sent him one day an order for
some goods, but on that very day Brocklehurst’s business had been taken
over by his foreman, who executed the order, and forwarded the goods to
Jones without giving him notice that the goods were not supplied by
Brocklehurst, but by himself. It happened that Joncs had a sct-off
against Brocklchurst, and was consequently rather disagreeably surprised
when he subsequently discovered that Brocklehurst was not his creditor
il respeet of the order, but a third party who claimed payment without
regard to the set-off.  Jones, however, resistcd payment, and the Court
refused to make him pay for the goods, on the ground that it lay upon
Brocklchurst’s late foreman tp first of all prove a contrac® between
himself personally and Jones. Of the foreman Jones knew nothing, never
thought of him, amdl pever cven intended to deal with him; as between
those two there was no consensus of mind which could lead to any agreement
or contract whatever; there was merely the one side to a contract, where in
order to produce a contract,two sides would be required. 'The position
under this class of mistake is summed up by Sir W. Anson as follows—and
as no more: “If a man accepts an offer which is plainly meant for another,
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or if he becomes party to a contract by falsely representing himself to be
another, the contract in either case is void. In the first case the party takes
advantage of the mistake, in the other he creates.” The doctrine of mistake
will not therefore go so far as to include the case of a man who goes into the
shop of a tradesman of an ordinary character, which he has always believed
to be carried on by a person named Brown, and whose name is at the time
appearing as the owner of the business, has work done for him there, and
subsequently discovers that the work was done by a Mr. Smith, who had
bought Brown’s business, Here the identity of the particular tradesman was
a matter of—at most—secondary importance, and so long as the work is
done in accordance with the order given, it must be duly paid for.

If therz are two things having the same name, and one person makes an
offer to another, specifying the name of the article, and having in his mind
a certain one, should the person to whom the offer is made, in accepting it,
be under the impression that the offer is made in respect of the other one of
the two things, that offer and acceptance will not result in a contract. "The
reason for this is the mistake therein as to the identity of the subject-matter
of the contract. In this instance the mistake may only exist in the mind of
one of the parties—the one accepting the offer, for instance ; but further than
this, it may be taken as a gencral rule that when a contract is based upon a
misapprehension of the facts by both parties it will be void.

Mistake may also be relieved againit where it exists mutually between
all the parties to the contract, in- respect of the existence of the
thing contracted for, or by the existence of 2 right. More important,
however, is mistake by one party as to the intention of the other—that
mistake being known to the other. It will be noticed that this class of
mistake excludes thosc arising out of mere error of judgment in respect to
which each of the parties has an cqual opportunity to arrive at 4 correct
decision. The essence of this class of mistake is the ¢“underhand™ or con-
realed knowledge of one of the parties. In connection with this part of our
subject, special reference should be made, however, to the" articles on
WARRANTIES and CONDITIONS, and on UBERRIMA FIDES. In
the form of a general rule, a mistake of this description, which will be re-
lieved against, may be stated as existing when “ one man knows that another
understands his promise in a different sense from that in which he makes it.”

'The subject of MISTAKE is dealt with more generally under that title,
from the point of view of the party who, having entered into a contract by
“mistake,” wishes to know, and to pursue, his remedy. Here it will be
sufficient to say that if the contract is  executory,” he should repudiatz it and
defend any action which may be brought against him in respect thereof. If,
however, it is executed by his having paid money, he should sue for its return,

Misrepresentation and fraud.—Misrepresentation may, under certain
circumstances, avoid a contract, and give reason” to a party thereto to
repudiate it. The misregrcsentation to which allusjon. is now made must
ke distinguished from such a misvepresentation as would amount to fraud, for
the latter would always be a ground for avoidance of a contract in favour of
a party thereto who has been prejudiced by the'fraud. Misrepresentation, as
such, must be innocent ; when coupled with design, recklessness, or culpable
negligence, it becomes #'fraud. Misrcpresentation gives a right to repudiate
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a contract, or to have it rescinded ; fraud alse gives this right, but there is
added to it a right to sue the party guilty of the fraud for damages in an action
for deceit. TIn considering whether a contract has been induced by misrepre-
sentation, it is first of all necessary to decide whether the particular facts relied
upon as a misrepresentation really constitute a misrepresentation, or whether
they arce not rather a statement of the terms or conditions of the contract.

Properly speaking, a misrepresentation is a statement or assertion niade
by one party to the other, before or at the time of the contract, of some
matter or circumstance relating to it. "Though it is sometimes contained in
the written instrument, it is not an integral part of the contract; and con-
sequently the contract is not broken though the misrepresentation proves to
be untrue. With the exception of the case of policies of insurance—certainly
of marine policies—such an untruth is not a cause of action, nor has it any
cfficacy whatever unless the representation was made fraudulently, either by
reason of its being made with a knowledge of its untruth, or by reason of its
being made dishonestly, with a reckless ignorance whether it was true or
untrue. Though representations are not usually contained in the written
instrument of contract, yet they sometimes are. ~But their insertion therein
does not alter their nature. A question however may arisc whether a descrip-
tive statement in the written instrument is a substantive part of the contract.
This question is one which a judge and not a jury should determine. If the
Judge should come to the conclusion.that such a statement by one party was
intended to be a substantive part of his contract, and not a mere representa-
tion, the often discussed question may be raised whether this part of the
contract is a condition precedent, or only an independent agreement, a breach
of which will not justify a repudiation of the contract, but will only be a cause
of action for compensation in damages.

In the construction of charter-parties, this question has often been raised
with reference to stipulations that some future thiag shall be done or shall
happen, and has given rise to many nice distinctions. Thus a statement that a
vessel is to sail, or be ready to receive a cargo, on or before a given day, has been
held to be a condition, while a stipulation that she shall sail with all convenient
speed, or within a reasonable time, has been held to be only an agrecment.

But with respect to statements in a contract descriptive of the subject-
matter of it, or some material incident thereof, the true doctrine appears to
be, generally speaking, that if such descriptive statement was to be regarded
a8 a warranty, that is to say, a condition on the failure or non-performance
of which the other party may, if he is so minded, repudiate the contract
altogeshrer, and so be relicved from performing his part of it, provided it has
not been partially executed in his favour. If, indeed, he has received the
whole or any substantiab part of the consideration for the promise on his
part, the warranty loses the character of a condition, or, to speek perhaps
more properly, ceases to be available as a condition, and becomes a warranty
in the narrower sense qf the word, viz. a stipulation by way of agreement, for
the breach of which a compensation must be sought in damages.

Upon one Bannerman offering hops for sale to a Mr. White, the latter
asked if any sulphur had been used in the treatment of that year’s growth.
Bannerman having replied in the negative, and White having remarked that
he would not even ask the price if any sulphur had been used, White ulti-
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mately purchased by sample the growth of that ycar. Afterwards, White
repudiated the contract, and refused to take delivery of the hops, on the
ground that sulphur had been used in their treatment. Bannerman sued for
their price, and the jury found that though sulphur had been used the repre-
sentation of Bannerman negativing that fact was not wilfully false. Though
the representation had been made before the commencement of the bargain-
ing which was concluded after inspection of a sample, it was found to have
been intended by the parties to be part of the contract of sale and a warranty
by Bannerman. 'The judge held that White had required, and Bannerman
had given his undertaking that no sulphur had been used. This undertaking
was a preliminary stipulation ; and if it had not been given White would not
have gone on with the bargain which resulted in the sale. In this sense it
was the condition upon which White had contracted ; and it would be con-
trary to the intention expressed by this stipulation that the contract should
remain valid if sulphur had been used. On this ground of the breach of a
preliminary condition, White was discharged from taking the hops. 'The
intention of the parties governs in the making and in the construction of all
contracts. If the parties so intend, the sale may be absolute, with a warranty
;J)upﬁradded; or the sale may be conditional, to be null if the warranty is
roken.

The misrepresentation which leads to fraud must be one of fact, not one
of opinion. It need not be made to the injured party; but it must be made
with the intention that it should be acted upon, and it must in fact actually
deceive. Mr. Langridge, scnior, entered the shep of a Briste! gunsmith,
and offered to purchase a gun for the use of himself and his sons. The
gunsmith thercupon showed him a gun which he represented—falscly as it
turned out—to have been made by one Roch and to be a good, safe, and
secure gun, whereupon a sale was cffected. Shortly afterwards the gun,
whilst being used by ohie of the young Langridges in a perfectly fair and
sportsmanlike manner, burst and blew off his left hand. It was this Lang-
ridge the younger who brought an action against the gunsmith for false
representation, and, notwithstanding much forensic opposition, he was suc-
cessful on the ground that there was fraud, and damage the result of that
fraud, not from an act remote and consequential, but from one contemplated
by the gunsmith at the time of the sale as one of its results, The party
guilty of the fraud was therefore responsible to the party injured.

Duress and undue influence.—A contract obtained by duress may be
repudiated by the party prejudiced by the duress, and any money paid
thercunder may be rccovered. Ile may, however, at his option, enfrrce the
contract. Persons who ave drunk at the time of contracting are regarded
in the same light as LUNACY ; but a party toea contract who is at the
time under delusions as to its subject-matter cannot, on that account only,
repudiate it. In a case where a party was under a delusion that a farm was
impregnated with sulphur, the Master of the Rolls (Sir G. Jessel) said that
“although a man may believe a farm to be impregnated with sulphur, and
not fit for himself to live in, he may still be a _shrewd man of business, and
may even believe that the other side may not. know of the impregnation of
the farm with the sulphur, and that in  consequence he may get a higher
price for it than if it wss known that it was so impregnated. e may have
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been perfectly right in his conclusion upon that subject.” A person who
has been induced to enter into a contract by undue influence has the right
to rescind it in the same manner as if it had been induced by fraud. It
is in fact a form of imposition. Fraud or imposition cannot be condoned;
the right to property acquired by such means cannot be confirmed by
the Court unless the party said to be unduly influenced has at the time
of desired confirmation a full knowledge of all the facts, full knowledge of
the equitable rights arising out of those facts, and an absolute freedom from
the undue influence by means of which the frauds were practised. Where
a lady allowed five years to elapse from the time she retired from a sister-
hood to the time she attempted to reclaim gifts she had made to it before
her retirement, and during the whole of which five years she knew her rights
and how to exercise them, and was in communication with her solicitor, the
Court refused to recall the gifts, on the ground that her action during those
five years was in effect a confirmation.

Legality of object.—Of essential importance in the consideration of our
subject is that some attention should be paid to the object itsclf of a contract.
There may be a perfect agrcement between the parties thercto, the parties
themselves may have full capacity to contract, the consideration may be
sufficient, and all the legal requirements as to form may be complied with.
But even then no valid contract may have been crcated. 'The agrcement
may have been in respect of some i'legal object—one to which the law will
not assist the parties to attain. There will therefore be no valid contract
created, for the agreement between the parties will be one which the courts
will refuse to enforce; or to state the same thing in another way, a contract,
the object of which is illegal, is altogether void. If the contract consists of
more than one object, then if the illegal part cannot be severed from the
legal part, the contract is altogether void; but if the parts can be severed,
the bad part may be rejected and the good retained,the contract being valid
so far as regards the good part.

There are two great classes of illegality : the illegality which arises from
special statutory enactment, and that which exists apart from statute at
common law. Illegality by statute is created in many cases—the revenue
laws for example may prohibit certain transactions, or, except with certain
classes of persons, trading may be prevented. But it is upon the subject of
wagering Elat most of the attention created by prohibitive legislation in
respect of illegality is centred. The good, bad, and indifferent of the com-
munity, the rich and the poor, the young and the old, are all more or less
concerr:el with the question of gambling, wagering, or betting. Each of
these three last terms means practically the same as the others. Whether
the transaction is that of a marine or other insurance, or whether it be an
ordinary bet on a horse, it is a gamble. But so long as the assursd has an
insurabf; interest in the subject of an insurance, he may lawfully effect a
contract of insurance, though in doing so he is as surely betting against the
safety of his own ship, or the duration of his own life, as is the owner of a
horse betting when he gives or takes odds against it winning the Oaks.
Leaving aside cases of insurance, it may be stated shortly that all contracts
or agreements, whether verbal or in writing, by way of gaming or wagerin
are null and void, and no action can be brought m respect thereof. Ang



16 THE BUSINESS ENCYCLOP/EDIA ooN

not only these original contracts or agreements themselves are null and void,
but so also is any agreement whatsoever which arises out of a wager or is
made in contemplation of one. Any promise, express or implied, to pay any
person any sum of money paid by him under or in respect of any contract
or agrcement which is nul and void on account of its being a waging contract
or agreement, is itself null and void. And so is any contract or agrcement
to pay any sum of money by way of commission, fee, reward, or otherwise
in respect of any such waging contract, or of any services in relation thereto
or in connection therewith. The law generally on this topic will be found
in the articles on BETTING, and GAMING~

At common law, amongst illegal agreements arc those the objects of
which are—(a) to commit an indictable offence or civil wrong; (b) against
the policy of the law ; () to pervert the course of justice; (d) in abuse of
legal process ; (¢) contrary to good morals; (f) in respect of marriage; (g)
in restraint of trade. (@) If partics agree together to commit a crime, tﬁre
agreement is illegal, and cannot be enforced. Many ycars ago, a somewhat
bold individual presented a petition to the Court, alleging that he had been
a partner with another in the profession or calling of highwaymen, that he was
unable to obtain his share of the profits from his partner, and praying the aid
of the Court in the matter. But the Court does not seem to have granted the
Erayer ; on the contrary, the petitioner’s attorney and counscl appcar to have

een respectively struck off the rolls and debarred, for their effrontery in assist-
ing such a litigant. If one person agrees with another to commit an assault,
or to defraud, or to libel another, the agreement cannot be maintained, for in
either of such, or in like cases, the objects would be to commit a crime or
civil wrong. .

(®) If there had been any agreement in respect of the Jameson Raid,
having that enterprise as its object, none of the parties to it could have main-
tained an action in respect thereof. Nor can there be a valid contract in the
case of any agreement tending to upset public peace. Should any one set about
to obtain loans for the subjects of a friendly state, in order that they might
prosecute a war against their sovercign, our courts would afford him no assist-
ance. And in a recent case an agrecment to advertise a theatre by means of
fictitious legal procecdings was held to be void (Dann v. Curzon). (c) It is an
illegal agrecment which has for its object the stifling of criminal prosecutions,
where, for example, a prosecutor agrces not to pursue a prosecution, but to
refrain therefrom, and not give evidence. Though this is the general rule, it
may be safcly laid down that the law will permit a compromise of any tffence
which is mad)e’s the subject of a criminal prosecution, if the party injused has an
equal right to sue and recover damages in respect of the offence. It is often
the only manner in which he can_obtain redress. «But if the offence is of a
public neture, no agreement can be valid that is founded on the consideration
of stifling a prosecution for it. A prosecutor may accordingly “ stifle ” a prosccu-
tion for an assault, but he may not do so where the charge is one of theft. He
st first ask himself the question : “ If I do not prosecute, can I sue the offender
for damages ?” Should the answer be in the affirmative, he may withdraw from
the prosecution upon the best terms he can obtain from the defendent; but
shou}id the answer be in the negative, he must proceed with the prosecution.
Classes (d) and (g) of illegal agreements are dealt with in the articles on
BARRATRY and RESTRAINT OF TRADE respectively.
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In (¢) there is an important class of illegality—that of immorality. A print-
seller in Piccadilly was ordered by a customer to send to him all the caricature
prints that had ever been published. On delivery the customer refused to take
those which consisted of oﬁscene and immoral subjects, and in this refusal he
was upheld by the judge who tried the case, and who said that he could not

ermit the print-seller to recover the price of those prints whose tendency was
immoral or obscene, nor for such as were libels on individuals, and for which a
purchaser might have been held criminally answerable for a libel. This judg-
ment also incidentally suggests support to the rule that an agreement the object
of which is to commit a crime will not be enforced. If a printer prints an im-
moral work he cannot sue for the price of the job. This is consistent with the
judgment in the action concerning the price of printing the Memoirs of Harriet
Wilson—an immoral and libellous book. The judge then said, « Every one
who gives his aid to such a work, though as a servant, is responsible for the
mischief of it.” A contract will be absolutely void if made for a consideration
of future illicit cohabitation ; but if in consideration of a past illicit cohabita-
tion, it will be valid if made under seal. A contract to further an immoral
purpose, as by selling a brougham to a prostitute on credit, knowing it will be
put to the immoral purpose, will be illegal. If, however, the articles supplied
are necessaries, an action may be maintained for their price. But a landlord
who knowingly lets his house to a kept mistress cannot recover rent from her
(Upfili v. Wright). (f) The contractsin respect of marria.gc which are illegal
may be agrecments to pay a commission for services rendered in the negotiation
of a marriage, an agreement not to marry any one but a certain person, there
being no actual promise to marry that person ; or agreements providing for a
possible future scparation of husband and wife. "The latter class of agreements
must bedistinguished from theagreementfor immediateseparation, which isvalid.

Whete a contract is to do a thing which cannot be performed without
violation of the law, it is void whether the parties kntw the law or not; but
if the thing can be legally performed, and the agreement is that it should
be done in an unlawful manner, it must be shown that there was a wicked
intention to break the law in order to get the Court to avoid the contract.
When a contract is discovered to be illegal, it may happen that a party to it
has paid money in respect of it and is anxious to recover it. He can do this
only when hq s not in equal fault with, or when he is more excusable than
the other party to the contract, and where public policy is considered as
advanced by allowing him to sue for relief against the transaction. A part,
would not {)e held to be in equal fault with another party to a contract if
he was in tthe power of the latter, and had no alternative but to submit to his
dictation and to enter into the contract. If money is paid or goods delivered
for an illegal purpose, theeperson who had so paid tI;:e money or delivered
the goods may recover them back before the illegal purpose is carsed out;
but if he waits till the ilfegal purpose is carried out, or if he seeks to enforce
the illegal transactiom, ip neither case can he maintain an action.

Assignment.—An obligation or liability under a contract cannot be
assigned by his own act by the party upon whom the obligation or liability
is imposed; it may however be assigned by operation of law. Of course if
the other party—the one to whom the obligation or liability is due—consents,
an assignment by act of the party is possible That part of a contract

1L B
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which is really capable of assignment is the benefit of the contract. The
practical method of assignment is that of transfer, together with notice
thereof to the parties liable under the assigned contract. Such an assign-
ment is discussed more fully in the articless BOOK-DEBTS; CHOSE IN
ACTION. Contracts of a particular nature, such for example as policies of
insurance, charter-parties, bills of lading, hills of exchange, foreign and
colonial bonds, and debentures, have their own special modes of assignment,
derived either from the custom of merchants or from statute, or both.
Obligations or liabilities may be transferred by operation of law in the case
of (a) Marriage, when the husband becomes liable for the antenuptial debts
of his wife to the extent of all the property he may have acquired by his
marriage ; (8) Death, when the executors and administrators of a deceased
become liable, so far as the estate permits, for his liabilities—though this
liability would not include anything in respect of contracts for the personal
services of the deceased, and which remain unperformed ; (c) by Bankruptey,
when the trustee fills the place of the debtor; but the liability thus trans-
ferred may under certain circumstances be medified or renounced by and at
the option of the trustee.

Construction of a contract.—How are the terms of a contract to be
understood 7 The answer is simple: By the precise wording thereof, subject
to the light thrown thereon by the whole tenor of the document. If an
words are capable of receiving two meanings, that one will be adopted whicg
tends to make the document valid ; plan mistakes in grammar and spelling
will be corrected. But in any casc, since every one is responsible for his own
words, words will be given a meaning most strorfgly against the interest of
him who uses them. Any provisions as to time will be considered liberally,
and unless they are expressed to be of the essence of the contract they will
be taken as merely indicative of the time proximately intended. But this
rule does not apply to mercantile contracts, in which time is always taken to
be of the essence of the®contract. If a penalty is fixed in case of breach of
a condition, the Court will not regard its amount, but only give the actual
damages. If, however, the penal sum is expressly stated to be in the nature
of liquidated damages, the sum will be adopted by the Court, unless on the
face of it it appears to have been evidently intended as a penalty only, and
not as actual damages.

Discharge.—Having now considered the subject of contrmct from its
inception in offer and acceptance through the stages of its development to
its completion, it remains but to discuss the mode of its discharge. There
arc various ways in which a contract may be discharged, and of these
the following may be specified: By agreement, performance, breach, im-
possibility, or by the operation of law. And first as to discharge by
agreement. In the case of an executory contract it is competent for both
parties by mutual agreement, without any satisfaction, to discharge the
obligation of that contract; writing or a deed is not necessary—a verbal
waiver of the contract will be sufficient. But if the.coutract is an executed
dne, that is to say one in which a party has performed all that he is obliged
to, it cannot be discharged except by rclease vnder seal or by performance
of the obligation, as by payment where the obligation is to be performed
by payment. In the cgse of a bill of exchange it is sufficient if the holder
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walves his rights in writing, or gives the bill back to the acceptor. A
substituted agreement, a substantial alteration of the terms of the contract,
or the introduction into the contract of new parties, are cach circumstances
sufficient to discharge a contract. The principle of the operation of the
first two of these cases is easily understood. But the third one calls for some
illustration, as e.g. where a partner retires from a firm and a new one comes
in. There, if the two original parties—the creditors and the old firm, and
the new firm as constituted by the incoming partner—all consent, the debts
of the old firm may be transferred to the new firm, and the original con-
tract between the creditors and the old firm be thereby discharged.  Again,
the contract may be discharged by compliance with some condition reserved
in the contract with that object. A party thereto may, for example, have
the right to exercise an option to discharge himself therefrom.

Payment is a form of discharge by performance, and is considered in the
article on ACCORD and SATISFACTION, but together with this form
may be mentioned TENDER (g.v.), which opcrates in law as a payment,
Discharge by breach is a topic of a rather technical nature. A breach of
contract by one of the parties always gives a right of action for damages to the
other, but it does not always discharge that other from himself performing
his part of the contract. When it does discharge the other party it depends
mainly upon the facts of the particular case, and it is difficult to lay down
any definite legal principle on the point. The legislaturc seems to have
agpreciated this position when consolidating the law with regard to the Sale
of Goods. In the Act with that title it is provided that where there is
a contract for the sale of goods to be delivered by stated instalments, which
are to be separately paid for, and the seller makes defective deliveries in
respect of one or more instalments, or the buyer neglects or refuses to take
delivery of or pay for one or more instalments, it is a question in cach case,
depending on the terms of the contract and the cireumstances of the case,
whether the breach of contract is a repudiation of the whole contract, or
whether it is a severable breach giving rise to a claim for compensation, but
not to a right to treat the whole contract as repudiated. If the contract
is an executory one, a party to it may be said to be discharged therefrom
by breach, when the other party either (@) puts it out of his power to perform
it, or () expressly renounces the contract. The renunciation must, however,
be express and precise. If the conduct of the defaulting party amounts to
an intimation of intention to abandon and altogether refuse performance
of his part of the contract, the other party is relieved from performance
on his part. And he is relieved from the moment of the breach, and if
it is a case for damages he may sue therefor without waiting for the passing
of the day upon whic%eperfarmance should be completed.

On the 12th April Mr. Delatour engaged Hochster as a courier to ac-
company him upon a foteign tour he was then meditating, the service to
commence as from thg subsequent 1st June. Mr. Delatour having written
to Hochster on the 11th l&a.y informing him that he should not require
his services, the courier at once brought an action without waiting for
the time for performance td,arfive. This the Court held he was en-
titled to do, and consequently Mr. Hochster succeeded. A few years ago
a fireman was engaged to serve on a Japanese warshlp. e entcred upon
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his duties, and war breaking out between Japan and China he was unable
to continue in the service in consequence of the provisions of the I'oreign
Enlistment Act. The act of Japan in declaring war with China was held
to render his performance of the contract legally impossible, and he was
accordingly permitted to recover the whole of his wages as agreed upon. For
a ship not to arrive at the agreed time for a contemplated voyage, but at such
a time as would frustrate it, would be a breach of contract on the part of the
shipowner, and the charterer would be discharged ; his contemplated voyage
would be thus rendered impossible.

A party to a contract who has been discharged therefrom by the breach
of the other party has three courses open to him. (I) He may, if occasion
requires, claim to be relieved from further performance of his part of the
contract. (2) If he has donc anything on account of his own performance
he nay sue for and recover the worth thereof. (8) He may also sue for
damages in respect of the breach.

A contract is also discharged when its performance becomes legally
impossible, as through the change of the law, or because its subject-matter
is destroyed without fault by either of the parties. It is also discharged
by operation of law in such a case as the bankruptcy of a party. See
CONTRACT OF SALE; CONTRACTOR.

CONTRACT OF SALE.—Of Goods.—Upon reference to page 7, the
reader will find, set out in full, section? 4 of the Sale of Goods Act, 1883.
This Act is a general consolidation of the law relating to the sale of goods,
and section 4 thereof has particular regard to the*formation of the contract
of sale. By that section all contracts for the sale of goods, the value whereof
is £10 or upwards, arc required to be in writing in order to be enforceable b
the law. The scction also scts forth certain circumstances undegr which
writing may be dispensed with; but these being in the nature of part per-
formance of an existing contract, have no concern with the present article,
which is confined to the consideration of the formation of a contract. In the
first place it should be noticed that contracts or agreements rclating to the
sale of goods, wares, or merchandise are exempt from stamp duty. In
the next place it is necessary to point out that the £10 limit has regard to
the wvalue of the goods sold): not to the price at which the bargain is made.
And it is the value of the whole sale that must be considered. It is no
excuse for the absence of writing that the whole transaction is made up of
separate and independent items, none of which has so high a value as £10.

Who may sell.—There is no practical need to inquire into the right of
anybody to be a purchaser ; for, provided the vendor is satisfied, any one,
generally speaking, may buy. But in many cases a person who wishes to
sell some particular goods feels bound to ask himself or his lawyer the
question:” Have T such a title to the goods as to.be within my rights in
selling them? The answer is best arrived at from the purchaser’s point of
view. If the vendor’s title to the goods is merely widable—that is to say,
not void at the time of the sale, but which may become void at a later date,
or on the happening of some subsequent event—he is in a position to sell to a
bond fide purchaser who knows nothing of the defect in the title. And to
such a purchaser a valid and effectual sale may be made in “market overt,”
even though the vendor has no lawful title at all. There would be a sale in
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market overt in the case of a sale between sunrise and sunset on a week day,
of goods exposed in a shop in the city of London, and which goods were of
the class of the vendor’s usual stock and were sold in the ordinary course of
his business. The sale of HORSES in market overt is a subject to be treated
separately. An innkeeper may sell goods of his guest in accordance with the
rovisions of the Innkeepers Act; a pledgee in the event of a pledge having
{;ecome lawfully forfeites to him ; and a sheriff or bailiff when the goods have
been taken in execution or distress and all requirements of the law have been
observed. So may an agent scll when such an act is within the scope of his
ugenciy, and if he has the goods or the documents of their title in his posses-
sion, his authority to scll may, in cases connected with his ordinary business,
be taken as sufficiently proved. Should he be a mercantile agent within the
meaning of the FACTORS Act, there would, under the latter circumstances,
be no doubt about a bond fide purchaser acquiring a good title to goods sold.

Contract of Sale—its meaning.—Where under a contract of sale the
property in the goods is transferred from the scller to the buyer, the contract
is called a sale. But where the transfer of the property in the goods is to
take place at some future time, or subject to some condition to be thereafter
fulfilled, the contract is called “an agreement for sale.” From this it
appears that a contract of sale may be either an actual sale or merel
an agreement for sale. A loan, pledie, or deposit will not be a sale, nor will
an agreement for either be an agreerhent for a sale. Nor will an exchange,
or an agreement for an exchange, be a contract of sale. There is often
a difficulty in deciding whether a particular contract is one of sale or one of
work and labour done. It has been decided that a contract with a printer to
print a book, he having the materials supplied to him, is a contract for work
and lahour, not a contract of sale. So probably would be the case in a
contract with a tailor to make a suit of clothes, he glso having the materials
supplied to him. But if the tailor supplied the materials as well as the
labour the contract would be one of sale, and even if he did not supply the
materials the contract would be one of sale after the clothes had actually
been delivered to the customer. A dentist would be said to “sell” any
artificial teeth he might supply to a patient. As a general rule it may be
laid down that if the work and labour is bestowed in such a manner as to
result in nothing that could be properly said to be the subject of sale, the
contract would be one of work an lagour, not of sale.

Its form.—There is no special form required by statute, the only require-
ment is that the contract should be in writing and signed by the party to
be charged or his agent. Again, it should be noticed that a contract of sale
is not in itself bad and invalid because it is not in writing ; the statute only
says that it shall not be’enforceable by action unless such is the case. It
results therefore from this that the contract may be put into writing at any
time after it has been made, provided of course that this is done before an
action upon the cdntract has been commenced. No special form bei
required, the contract may be contained in any class of document, provide
it is duly signed and the terms are set out with sufficient clearness. Nor
even need it be contained in dne document ; two, or a series or collection of
documents may together constitute the contract. eBut in either of such
latter cases the various documents must, on their face, show a connection
one with another, either by reference to each other or by mutual references
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to a circumstance, such as a verbal agreement or arrangement, which is
common to them all. Thus a letter which contained a reference to *our
arrangement,” which arrangement was set out in another letter, was held to
thereby refer to and be connected with the letter containing the arrangement.

The whole of the terms of the contract must be set out in the document
with sufficient clearness to enable them to be completely gathered from the
document itself, without reference to any other documents or any verbal
evidence. But of course the contract may specifically refer to another
document as containing terms or conditions ntended to be adopted by the
parties to the contract. In particular, the law requires the price payable in
respect of the sale, or in other words the consideration for the contract, to
be included in the writing. And in this insistence qun precision and
particularity the law is only consistent with regular business methods.
Apart from (a) the price and the terms generally, the contract should
contain, if only as a business precaution, (b) correct specification of the
quality and description of the goods; (c) correct particulars of the quantity ;
{d) a precise mention of the time of delivery.

T'he signature of the party to be charged in respect of the contract, or of
his agent, must also appear in the contract; and the parties to the contract
must be sufficiently described therein to make their certain identification
possible from the contract itself. If the contract is contained in a letter,
the name of the person to whom it # written may be supplied from the
address of the envelope in which it was sent. Or the words *proprietor,”
“vendor,” &c., would be sufficient if the document otherwise max{’e it appear
to whom these designations respectivelzereferred. Though the law requires
the signature of only the “party ™ to be charged, it should be remembered
that in every contract of sale there are at least two parties who gre each
liable to be charged in respect thereof. The vendor for example may
require to charge the purchaser with a liability for the price of the goods, or
circumstances may force the purchaser to charge the vendor with a liability
for damages for non-delivery. Each party should therefore take care that
the other party signs. Signature by an agent is sufficient, but an agent whe
obviously has no authority cannot sign so as to bind another. An errand-
boy would hardly be an agent authorised to sign, even though he was
carrying a letter relating to the contract. But where a travelles calls upon a
trader for an order which is eventually given to him, he is undoubtedly an
agent who has authority to sign the counterpart order on behalf of, and so
as to bind, his employer. If a man begins writing a’document in his own
hand thus: “I, John Smith, &c.,” but omits to sign it, that writing of his
name will be a sufficient signature. There is no necessary place for the
signature other than where it relates to and ‘dominates every part of
the docutent, and such a place may be in any appropriate position. But
the end of the document is the best place—the proper signature is better
than initials; the latter may in some cases be of doubtful sufficiency, and a
Signature in ink or pencil is much better than a merely identifying mark.

A contract of saﬂ)e is usually entered into under such circumstances that
it is necessarily contained in more than one dotument. If an order is given
to a traveller, the latteg should supply the purchaser with a duplicate, and
each should sign the other’s copy. If the order is sent by letter or through
the post, the recipient should be careful to see that it is prc:perly signed, and
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that the other necessary particulars are included in it; he should then, by
return of post, write accepting, or as it is called “confirming,” the order.
Copies of both these documents should be kept by those sending them
respectively, as in case of loss of the originals they may be valuable as
secondary evidence. The following is a form of order :—
16 TRINITY STREET,
Lo~pon, S.E., 4th November 1911,
To Messrs. Brown & Co.,
14 Bullion Street, Soho, W.C.
ORDER No, 531,

DEeAr Sirs,—Please supply the undermentioned goods, and charge to us
strictly in conformity with the prices and instructions given, as any deviation
therefrom, unless referred to and authorised by us, will be at your risk. Kindly
state on invoice net and gross weights of each class of goods and measurements of
each package, and on all invoices and communications herein place No. and Mark
of this order.—Yours truly, M. Nicrors & Co,

5 cases Marmalade, 1 1b. tins (6 dozen) @ 3/9 per doz.
Mark <M.N,>7 125 10 ,, Black Currant Jelly = do.  ,, 3/6
b ,, Pineau Sardines, quarter tins ,, 64/- ,,
Bombay. 5 ,, Petits Pois . . . .y 66/~
To be shipped per steamer Empress f8r Bombay, South-west India Dock, sailing
20th November.
Please acknowledge receipt of this Order, and state date when goods will be ready.

Form of Confirmation Note.

14 BULLION STREET, SOHO,
Loxpon, YV.C., 5th November 1911.

Messrs. M. NicroLs & Co.
ORDER No. 531.

GenTLEMEN,—We beg to acknowledge receipt of, and to confirm your esteemed
order of the 4th inst., which shall receive our best and prompt attention.
Hoping to be favoured with a continuance of your esteemed commands,—
Yours truly,® Browx & Co.

Of land and houses.—As in the case of the sale of goods, so in the case of
the sale of land and houses a special statute makes writing a necessary formality
in any contract therefor. The statute is that of the reign of Charles II., and
is known as the Statute of Frauds. By scction 4 thereof it is enacted that no
action shall be brought whercby to charge any person upon any contract or sale
of lands, tenements, hereditaments, or wnterest in or concerning thém, unless
the agreement upon which such action shall be brought, or some memorandum
thereof, shall be in waitipg and signed by the party to be charged therewith, or
some other person thereunto by him lawfully authorised. By section 2 of ti:
same statute a lease may be made verbally where the term created does not
exceed three years, and the rewt reserved is equal to at least two-thirds of the
improved value of the property. But the agreement,for the sale of a lease-
hold holding created verbally under this section must itself be in writing.
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[t is sometimes apparently doubtful whether the property or interest to be
sold comes within the scope of the statute, the words ¢ interest in or
concerning” being rather vague in their meaning. The following are
instances of property within the meaning of the statute and requirin
a written agreement. The sale or letting of a right to shoot over land,
growing grass, fruit on trees, and standing timber. ~ But if the grass, fruit,
or timber is sold when separated from the land, or sold for immediate
separation and delivery, the thing sold would come within the term “ goods
and chattels,” and the requisites of an agreement for the sale thereof would
be decided by the Sale of Goods Act. Growing crops, such as wheat, barley,
turnips, and potatoes are also “goods and chattels.”

The section of the Sale of Goods Act to which reference is specially made
in the first part of this article was taken originally from section 17 of the
Statute of Frauds, which latter section being repealed, section 4 of the Sale
of Goods Act was substituted. As both sections 4 and 17 of the Statute of
Frauds were very much on the same lines so far as the form of the requisite
written agreccment was concerned, it follows that what has already been said
as to the form of a contract for the sale of goods may be repeated with regard
to the agreement required by the section of the Statute of Frauds now under
consideration. The reader should therefore refer, in this connection, to that
part of the article. The two points to which attention might be here con-
veniently drawn are: (a) that a sale Hy auction would be a sale within the
statute, and that the memorandum and signature of the auctioneer after he
has knocked the property down would be a sufficidnt agreement to bind both
vendor and purchaser; (b) the agrecment may state that it is made subject
to the title to the property being approved by the purchaser’s solicitor, and
will still be conclusive and complete, for the solicitor cannot unregsonably
refuse to approve a good title.

In dealing with this’ class of property both vendor and purchaser should
have the contract properly prepared by a solicitor. The law with regard to
real property is much too complicated and extensive to be lightly treated by
a layman, or even by a lawyer ﬁimself who is not accustomed to conveyancing
practice. If therefore it is necessary to clinch the bargain on the spot, and
there is no opportunity to obtain legal assistance, the following short docu-
ment should be drawn up in duplicate, and each party should retain the co;()iy
signed by the other. 'The duty will be 6d., and may be denoted by a 6d.
postage stamp cancelled by signature,

I, A. B, of &c., agree to sell to 0. B., of &c., who hereby agrecs to buy
the freehold house [here insert the full address of the premises] free from incum-

brances, at the price of pounds, of which C. D. has now paid
. pounds as deposit; the title to be approved by O. D.’s solicitor,
and the purchase to be completed on the day of
Dated this day of 1910.
[Stamp.]

Signa(ture of
A, B.|or C. D,
or | both.
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If the sale is of leasehold premises, the above form could be used by
omitting the words between “ the ™ and “ at ™ and inserting the following :—

Leasehold [premises, or as the case may be, and describing the property fully),
of which there is now an unexpired residue of years of the term to
run subject to the yearly rent of £ , and to the covenants and
conditions contained in the lease, and on the lessee’s part to be observed and
performed.

The above forms of contract are known as open ” contracts, and the pur-
shaser is thereunder entitled to require a title free from any defect. But it is
not always that the vendor is in a position to supply this. ~The property may
be subject to some easement or incumbrance, or the title may not be of
sufficient length, or may be defective in some respect. These considerations
will be dealt with more fully in the article on CONDITIONS OF SALE;
wd it is sufficient here to point out that a contract for sale should be so drawn
15 to prevent exception being taken by the purchaser to the existence or
wbsence of some proper element in the property or its title. The following
ire some short forms which could be used if legal assistance is not available
mnd there is time for them to be copied out :—

Agreement for Sale of Freeholds.

MEMORANDUM OF AGREEMENT made the day of 19 |
Between A. B., of &c. (hereinafter called “the vendor”), of the one part, and
O. D, of &ec. (hereinafter called ¢ the purchaser’), of the other part, Whereby
it is witnessed as follows:—

1. The vendor will sell and the purchaser will purchase All that the lands,
hereditaments, and premises [or as fhe case may be] situate, and being [here set
out the name, position, and measurements of the land, wind a jfull and accurate
description of the houses with all proper addresses] in fee simple, subject to any
easements affecting the same [and to any tenancies of the same now existing,
if there are any] at the price of pounds, whereof pounds
has been paid by the purchaser to the vendor on the signing hereof (as is hereby
acknowledged) by way of deposit, and the balance is to be paid on the completion
of the purchase.

2. The parchase to be completed on the day of 19 ,
at the office of Mr. E. F., the vendor’s solicitor, whereupon possession shall be
given to the purchaser, he to pay from that date all outgoings in respect of the
said premises, and in case the purchase shall not be completed on the said day
agreed therefor he shall pay to the vendor interest on the balance of the purchase-
money at the rate of 4 per cent. per annum from the said day until completion,

3. The title to the said premises shall commence with an Indenture of Con-
veyance, dated the day of 18 , made between &. H. of
the one part and J. K. of the other part [or, the title shall commence with
a devise of the said prpmises contained in the will of L. M., dated the day
of 18 ,and proved in the Principal Registry on the day of 18 ,
and the testator shall be assumed to have been seised in fee simple of the said
premises at the date of his death; or, the title being well known to the pur-
chager, &c., in the neighbourhool, the purchaser shall only require such evidence
thereof as is contained in the conveyance of the said premises to the vendor:
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or, the vendor having only a possessory title to the said premises, the only evidence
of his title thereto which the purchaser may require shall be a statutory declaration
furnished to the purchaser at his own expense, that the said premises have been
held by the vendor without disturbance for the last twelve years and upwards, and
such declaration shall be accepted by the purchaser as suflicient evidence that the
. vendor is scised in fee simple of the said premises]. - ’

4. [If needful the following, according to the circumstances of the case :— A. certain
Tndenture of Reconveyance, dated the day of 18 ', and made
between N. O. of the one part and P. Q. of the other part, having been lost, the pur-
chaser shall be satisfied with a plain copy thereof, and shall assume that such inden-
ture was in fact duly executed and attested and was of the purport of the said copy.]

5. The abstract of the title shall be delivered within seven days from the date
hereof, and all objections and requisitions in respect of the title or abstract shall bae
in writing and delivered to the vendor’s solicitor within four days from delivery of
the Abstract, after which time all objections and requisitions not so delivered shall
be deemed waived. Should the purchaser insist upon any objection or requisition
which the vendor cannot or is unwilling to remove or comply with, the vendor may
by notice in writing rescind this agreement and return the deposit, and the purchaser
shall have no claim against the vendor for costs, damages, or otherwise.

6. In case of destruction of or damage to the said premises by fire before com-
pletion of the purchase, the monies payable under the now existing insurance thereof
shall be applied in reinstatement or repair, or paid at his option to the purchaser.

7. [Where necessary as follows :—XNo gbjection shall be made by the purchaser
to a certain Indenture of Conveyance dated the day of 18
(a date not after the 16th May 1888), and made betwgon R. 8. of the one part and
'I. U. of the other part, on the ground that the same is insufficiently stamped, and
the vendor shall not be required to pay any further duty thereon.]

8. If the purchaser shall refuse or neglect to complete tho purchase at the time
hereby appointed, the said deposit shall be absolutely forfeited to the vemdor, who
shall be at liberty to resell the property, either by public auction or private contract,
and the deficiency, if any} occasioned thereby, together with all losses, damages, and
expenses of and attending the same and incidental thereto, shall be borne and paid
by the purchaser, and be recoverable by the vendor as liquidated damages, but any
increase in price shall belong to tho vendor.

9. Time in all respects shall be of the essence of the contract.

As witness the hands of the said parties.

Witness :
X. Y., of &. 6d

. . . [A.B.*®
stamp. Signed : {0. D.

Form for Leasehold Premises. .
T'Clauss I. of the foregoing form, after the description of the property, would
be as follows :—]

. . . jeld under an Indenture Lease, dated the ' day of 18 ,and
made between E. F. of the one part and G. H. of the osher part, for the unexpired
residue of the term of years from the day of 18 , created by

the said Indenture of Lease, subject to the yearly rent of £ ° and to tho covenants
%nd conditions contained therein, and on the lessee’s part to be performed and
observed at the price, &ec. . .

[Clause II1. of the foregoing form would commence as follows :—]

The title to commen® with the said Indenture of Lease, and the production
of the receipt for the last payment of the rent due thereunder to be conclusive
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evidenco that all covenants and conditions therein contained have been duly
observed and performed up to the date of the completion of the purchase, or that
any breaches of such covenants and conditions have been waived. The suid
indenture having been produced to the purchaser, he shall be deemed to have
had notice of all the said covenants and conditions.

CONTRIBUTION occurs where several persons are under a joint and
several liability, and one or more of them having discharged the whole of it,
or more than their proportionate shares, require a proportionate indemnity
from the others who have not taken their proper part in the discharge. In
the contract of guarantee contribution is payable as between co-sureties; in
insurance between co-insurers; in carriage by sea between those who own
the subject of insurance. There is no contribution legally maintainable
between joint tort-feasors or wrongdoers. Thus if A. and B! jointly assault
C., and B. is made to pay damages therefor, he cannot recover any propor-
tion thercof from A., even though the latter has agreed to indemnify him,
For contribution as between co-sureties sce GUARANTEE; in insurance
see SUBROGATION 5 and in cases of marine liability see SALVAGI.

OONTRIBUTORIES.—The term “contributory™ means every person,
such as a member or sharcholder of a company “incorporated under the
Companies Acts, who is liable to contribute to its assets in the event of the
company being wound up. Prior to, gnd in all proceedings to determine the
contributories to a company, the term includes any person alleged to be a
contributory. The liabili{y to contribute is in the nature of a debt due
from the contributory at t{;e time when his liability commences, but it is
only payable when the calls therefor are made; but should a contributory
become bankrupt, his estate may be proved against for the estimated value
of his liability to future calls as well as calls already made. Should a con-
tributory die, his personal representatives, heirs, and, devisces will be liable;
and should he become bankrupt his liability will extend to his assignees. If
he should abscond he may be arrested.

It will be seen from the above that a person becomes a contributory onl
in the event of a company being wound up. He is so called because he is
liable to contribute to the assets of the company to an amount sufficient for
the payment of its debts and liabilities and the costs of its winding-up. It
is not necessary that a person should be a member of the company at the
time of the winding-up in order to incur liability as a coutributory ; he may
have ceased to be a member, but still be liable. ~ The following rules should
be noted.: (1) No past member is liable if he has ceased to be a member for
a period of one year or upwards prior to the winding-up; (2) but he is never
liali)le in respect of any debt or liability of the company contracted after the
time at which he ceased to be a member; (3) nor until the Court iy satisfied
that the existing members are unable to satisfy the contributions required
to be made by themp. But whether the contributory is a past or present
member his liability to' contribute can never cxceed ‘in amount the sum (if
any) unpaid on the shares in respect of which he is liable; and where the
company is on€ limited by gtarantee, his lability is limited to the amount
of his guarantee. In all matters relating to the winding-up, the Court may
1ave regard to the wishes of the contributories, and ®may direct meetings of
hem to be summoned for ascertaining their wishes, A contributory may
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himself petition the Court for a company to be wound up, but he would
succeed only where he can show an undoubtedly just and equitable ground
therefor, as for example where it is no longer possible for the company to
proceed with its objects. Ste COMPANIES.

CONVEYANCING.—This is the name given to that branch of the law
which deals with the transfer of property and the preparation of deeds con-
nected thercwith. The practice of conveyancing is in the hands of barristers
and solicitors, there being but very few specially certificated conveyancers
now remaining. Until recently the law and practice of conveyancing was
sxtremely intricate and technical, with the result that a class of legal prac-
titioners, known as “ conveyancers,” made a special study and practice of the
subject. With the modern simplification of conveyancing, the old-fashioned
sonveyancer has practically died out. It should be noted that “every
serson who (not being a barrister, or a duly certificated solicitor, law
agent, writer to the signet, notary public, conveyancer, special pleader,
or draftsman in equity), either directly or indirectly, for or in expectation
of any fee, gain, or reward, draws or prepares any instrument relating to
real or personal estate, or any proceedings in law or equity, shall incur
1 fine of fifty pounds.” So far as regards the subject of conveyancing,
the word *“instrument ” here used may be taken to mean a document under
seal, or a deed. It follows therefore that none outside the legal profes-
sion may, for reward, draw or prepas a deed relating to real or personal
sstate. This is really a restriction very beneficial to the public, for
although, as has already been pointed out, sthe law and practice of
conveyancing has been very much simplified by recent legislation, the
subject is still much too technical and important a one to be lightly
un(i]ertaken by any person who has not received a regular legal training.
The principal documents with which conveyancing is concerned are those
relating to MORTGAGE ; PARTNERSHIP; LEASES; and WILLS.
[t is to these titles, therefore, that the reader should refer for further
information.

COPYHOLD is the name given to lands held by copy of a Court roll.
Such lands are part of a manor, and the holder is tenant of the lord of the
manor ; and they are said to be held by copy of a Court roll, because there is
no other evidence of the tenant’s title t{nereto than the records of the manorial
Court and proper copies thereof. Originally these holdings were little more
than tenancies at the will of the lord of the manor, but by long custom they
have now generally acquired the character of a permanent inheritance, and so
descend to the heir-at-law according to the rules that regulate the descent of
freehold land. The particulars in which copyholds may be practically dis-
tinguished from freeholds are in the burdens to which they are usually liable.
Of these the chief are the fines payable to the lord upon the death of the
holder, the succession of the holder’s heir, the alienation by sale or otherwise
of the land, and upon the hagpening of various otheg events. In the records
of the manorial Courts copyholds are still always expressed to be held by the
tenant “ at the will of the {ord,” although, as we have already seen, they are
equivalent to freeholds except that they are,subject to certain burdens and
other incidents of noj very practical importance. They may however be
distinguished from customary frecholds, which are a class of copyhold lands
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held by the tenant “ according to the custom of the manor,” but which are
subject to much the same incidents as copyholds strictly so called. In dealing
with copyholds, inquiry should be made, amongst other things, to the burdens
to which they may be subject, and the limitations imposed upon the tenant
in respect of leasing, mining, or other acts of ownership. Copyholds may,
under certain conditions, be absolutely turned into freeholds, as to which see
ENFRANCHISEMENT.

COPYRIGHT in Books (and Generally).—Copyright, for the purposes of
the Copyright Act 1911 (which comes into operation in the United Kingdom on
July 1, 1912, or such earlier date as may be fixed by Order in Council), means
“ the sole right to produce” an originaiyliterary, dramatic, musical, or artistic
work ” or any substantial part thereof in any material form whatsoever,
to perform, or in the case of a lecture to deliver, the work or any substantial
part thereof,” Copyright includes  the sole right—(a) to produce, reproduce,
perform, or publish any translation of the work ; (b) in the case of a L&ramatic
work, to convert it into a novel or other non-dramatic work ; (¢) in the case
of a novel or other non-dramatic work, or of any artistic work, to convert it
into a dramatic work, by way of performance in public or otherwise ; (d) in
the case of a literary, dramatic, or musical work, to make any record,
perforated roll, cinematograph film, or other contrivance by means of which
the work may be mechanically performed or delivered—and to authorise any
such Acts as aforesaid.” »

Copyright can hardly be said to have had its origin in the common law,
it being strictly speaking a creation of legislation. At the present day
(i.e. when the Act comes into operation) the principal statute governing the
law in respect of copyright is found in the Copyright Act of 1911 which
repeals pyactically the whole of the previous statutes and consolidates and
amends the law. The first statute on the subject was an Act of Queen Anne,
but before that reign there is considerable evidence that copyright, or in other
words literary property, was, as a form of property, recognised by the law.
Evidence of this is found in the old charters and the registers of the
Stationers’ Company, from - which it appears that so carly as the reign of
Queen Elizabeth a property in literary publication passed from one owner to
the other by descent, sale, and assignment, and similar evidence may be
inferred fromsthe early Acts and Ordinances of Parliament, which by the
nature of their provisions respecting printing implied some recognition of what
is now called copyright. Until 1640 it was necessary to obtain a licence
before any work could be printed, and this fact probably accounts for the
absence in ‘those days of any contests in courts of law respecting the right to
print and publish. But whether it be by the common law or not, it may
safely be stated that, from the introduction into England of the art of
printing, the law has always recognised that literary compositions thetnselves,
including the right to publish them, have always been the exclusive property
of the author. > e

But works the substance of which are subversive of morality, opposed
in a blasphemous sense to Chyistianity, seditious, and calculated ‘to disturb
the King’s peace, are all excepted from the benefit of the law of copyright.
On the other hand, the King in respect of a remnant of the prerogative
of the Crown, and certain bodies such as the House of Lords, certain
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universities, and the King’s printers, have an exclusive but very limited
privilege excepting them and certain of their publications from the restrictive
operation of the law of copyright. 'This })rivilege is derived originally from
the King’s prerogative, but is to-day of little practical importance except
so far as it includes the exclusive right possessed in perpetuity by the two
universities of Oxford and Cambridge, and the King’s printers in England
and Scotland to print the authorised translation of the Bible. The Crown
would secm to have abandoned its exclusive right to print Acts of Parliament,
and consequently these may be printed by anybody. So too may the Bible
if it be accompanied by, and is the subject of, a bona fide commentary. But
with regard to Acts of Parliament the privilege of printing them is still
practically monopolised by the King’s printers for the time being. Those
Frinted by any other printer would not be received as evidence in a court of
aw, and would be consequently valueless for that purpose. Subject to any
agreement with the author the Crown has a copyright for fifty ycars in any
work prepared or published under its direction or control.

Duration of copyright.—Copyright subsists, as a general rule, during
the life of the author, and for the further term of fifty years after his death
(unless previously determined by first publication elsewhere than in the parts
of His Majesty’s dominions to which the Act of 1911 applies), and during
this period it will remain the property of the author or his assigns. It
is, however, provided by the Act that at any time after the expiration
of twenty-five years, or in the case of a work in which copyright subsists at
the passing of the Act, thirty years from the.decath of the author of a
published work, copyright in the work shall not be decemed to be infringed b
the reproduction of the work for sale if the person rcproducing the wor
proves that he has given the prescribed notice in writing of his intention to
reproduce the work, and that he has paid in the prescribed manner to, or for
the benefit of, the owner of the copyright, royalties in respect of all copics of
the work sold by him calculated at the rate of 10 per cent. on the price at
which he publishes the work. If the book is published after the death of its
author, the copyright will endure for a term of fifty years from the first
publication thereof, and the proprietor of the author’s manuscript will be

rima facie the owner of the copyright.

Should the proprictor of a copyright in any work after the, death of its
author refuse to republish it, or to allow its republication, complaint
may be made to the Judicial Committee of the Privy Council ; but it must
be shown that by reason of such refusal the book is withheld from the
public. The Privy Council may grant a licence to the complinant to
publish the work in such manncr and subject to such conditions as the
may think fit, and it will be lawful for the complainant to publish the wor
in accordance with the terms of the licence.

In periodical works, or works published as collections or in a series of books
or parts, such as encyclopadias, reviews, magazines, newspapers, or in any
boo{is in which the publisher or projector employs persons to write, on the terms
that the copyright is to belong to himself, the copyright vests.in the publisher
or projector, after he has paid for it, in the same manner and for the same
term as is given to aythors of books. But in the case of essays, articles, or
portions forming part of and first published in reviews, magazines, or other
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periodical works of a like nature, and acquired and paid for on the terms
that the copyright belongs to the publisher or projector, the latter retains
the copyrigfx)t ; but notwithstanding this, the publisher or projector may not
publish any such essay, article, or portion scparately without ‘the consent of
the author or his assigns. ~ After the expiration of the twenty-eight years the
right of publishing scparately such essay, article, or portion reverts to the
author for the remainder of the full term of copyright.

Assignment.—Registration is not necessary under the Act of 1911. A
copyright or any interest thercin may be transferred by an assignment in
writing signed by the owner of the right or by his agent. " In like manner the
owner may grant a license. A deed is not requisite. But the author, as first
owner, cannot assign any interest beyond the expiration of twenty-five years
from his death. He cannot (except in the case where the copyright was in
existence at the time of the Act coming into operation, or of a collective work
or part of a collective work) divest his legal personal representatives of this
reversion of twenty-five years.

Delivery to libraries.—A copy of every copyright book may be required
to be presented to each of six certain public libraries. The Bodlieian Library
at Oxford, the Public Library at Cambridge, the Library of the Faculty of
Advocates at Edinburgh, the Library of "Lrinity College, Dublin, and, subject
to the regulations of the Board of Trade, to the National Library of Wales,
may each within twelve months after publication make a demand of the
publisher for its presentation copy, and "the book must be delivered within
one month from demand. The books may be delivered directly to these
libraries without waiting for a demand through Stationers’ Hall. With
regard to the library of the British Museum, it is provided that a best copy
of every work, and of every second or subsequent edition which contains any
additions or alterations, bound, sewed, or stitched together, and on the best
paper on which the same shall be printed, is to be dglivered at the British
Muscum within one month after its first publication, if it is published in
London. There is a penalty imposed for non-delivery to the libraries; but
the provision as to such delivery does not in any way affect the question of
the validity of a copyright.

Infringement and remedies therefor.—(And see hereon COPYRIGHT
in the Appendix). Infringement of copyright is often referred to as
literary piracy, and it means such an unauthorised reproduction of a book
as wouls interfere with, or diminish, the profit and enjoyment of the
proprietor of the copyright therein. If an infringement in fact exists,
it 1s no defence that the infringement was done without an intention
to infringe, or was done without a desire for profit, as where the repro-
ductions are distributed gratuitously,. ~What constitutes an infringement
depends in each case upon tlie particular facts. Even the whole of & copy-
right work may be lawfully reproduced if it is done bond fide with the

dition of notes and observations which require the reproduction in order
to set forth fairly théir"meaning; but an infringement would exist if the
notes were merely a pretext for piracy. On the other hand, the republica-
tion of a short extract woulc: constitute an infringement if the extract
were in fact the gist of the work from which it was taken. General and
reasonable quotation and extraction are always permitcted ; and so also is
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it allowable to bond fide digest or abridge a copyright work. A digest
or abridgment, if properly executed with intellectua{ labour and judgment,
has always been heldp by the law to be a new and independent literary
production. But this rule is only applicable to serious works of science and
research ; it would not be permitted injthe case of a novel. Books out of copy-
right, or in course of running out, cannot have their copyright preserved and
continued by the publication of further editions, for these later editions will be
copyright only sofar as they are additions toormodifications of theoriginal work.
When out of copyright, literary works are like the other facts of life, society,
and nature—open to all the world as material for authorship. Thesc facts, such
as the names of streets and of the persons who live in them, the ages and habits
of men, and all natural phenomena, may always be drawn upon by an author,
and the results of his considerations thereon may be lawfully published by him
notwithstanding the existence of copyright books on the same subjects. Thus any
one may publish such works as directories, almanacs, arithmetic {)ooks, scientific
text-books, and others of a like character in this respect. But the new work must
be an independent one—not a copy of another. So one cannot copy even a list
of brood mares as published in a Stud Book ( Weatherby v. International House
Agency and Exchange). It is a commonplace amongst lawyers that piracy
in such books may be always discovered by the fact that the pirate has copied
the mistakes of the original.

To import into the United Kingdam any foreign reprints of books in which
copyright exists is an infringement, and also an offence punishable upon con-
viction. Those e.g. who, when on the Continent, are in the habit of buying an
occasional Tauchnitz edition, should be careful not to bring their purchases
home. The customs and excise officers may seize and destroy all such foreign
reprints, and an importer who is not the owner of the copyright incurs a penalty
of £10, and double the value of every copy of any book imported. "This penalty
is recoverable before the magistrates, and, excepting £5 thereof which goes to
the officer of customs or excise who procures the conviction, is paid to the
proErictor of the copyright. It is also an offence, punishable in like manner,
to knowingly sell, publish, or expose for sale, or let to hire, or have in one’s
possession for sale or hire, any such wrongfully imported reprint.

Where a copyright is infringed, the proprietor may sue the pirate for
damages. He may also recover the pirated copies, or damgges for their
detention ; and he may also obtain an injunction against further publication
of the pirated reprints. See also hereon: CONTRABAND; DESIGNS;
ENGRAVINGS AND PAINTINGS; MUSICAL AND DRAMATIC
COPYRIGHT ; SCULPTURE. .

The Statute of 1911.—This statute is an attempt to consolidate the
law of copyright for the United Kingdom, and also to impose one copyright
law throaghout the British Empire. How far the object of the Act will
be attained, as regards its adoption in the colonies,' must depend upon their
own action. Some very important amendments, te the law are intro-
duced. Thus, the duration of the term of copyright is extended to the life
of the author, and a period of fifty years after his death; the author
cannot alienate from his ‘estate the last twepty-five years of the term; the
works of joint authorg are specially dealt with—where a married woman and
her husband are joint authors of a work her interest is her separate property ;
architectural work, cinematographs, and mechanical instruments for the
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production of sound, are specifically dealt with ; registration is no longer
necessary ; and provision is made for more valuable international arrange-
ments. The statute, being a code, sets out clearly and exhaustively the rights
and remedies of persons interested in the subject, and so can easily be com-
prehended. Here, in this work, the Act having been passed as this edition
was passing through the press, it is impossible to give its provisions in any
detail. Particular reference is made, however, either here or in other articles
relating to the subject, to certain of the most important.

In introducing the Bill the President of the Board of Trade stated that
“ the works brought under copyright are original literary, musical, dramatic,
or artistic work ; and we adopt the Berlin proposal to give copyright on the
first publication of the work in this country or simultaneous publication in this
and another country. As far as new rights are given under the Bill protection
is given to existing rights against arbitrary action by the owner of the copy-
right. On the other hand, we protect ourselves against unfair treatment by
a clause which enables us to withhold the privilege of first publication in the
event of another country not giving adequate treatment to our authors.”

Architecture.—An ¢ architectural work of art” may now be protected.
The expression means any building or structure having an artistic character
or design, in respect of such character or design, or any model for such
building or structure. But the protectjon is confined to the artistic character
and design, and does not extend to processes or methods of construction.

Cinematograph.—Any, work produced by any process analogous to
cinematography.

Mechanical Instruments for the production of sound are the subject of
a long and detailed scction—19. The copyright subsists in records,
perforatell rolls, and other contrivances by means of which sounds may be
mechanically produced, in like manner as if such contrivances were musical
works. 'The term of copyright in this instance is only fifty years from the
making of the original plate from which the contrivance was produced. Any
music may be reproduced, without infringement, by mechanical instruments,
although the owner of the copyright in the music may object, if proper notice
is first given and royalties paid in accordance with the provisions of the Act.

Infringement is now defined by statute as the doing of anything by
another, without the consent of the owner of the copyright, the sole right to
do which belongs to the owner. But the following acts do not constitute an
infringement :—(i) Any fair dealing with any work for the purposes of private
study, research, criticism, review, or newspaper summary. (ii) Where the
author of an artistic work is not the owner of the copyright therein, the use
by the author of any mould, cast, sketch, plan, model, or study made by
him for the purpose of the work, provided that he does not thereby repeat or
imitate the main design df that work. (iii) The making or publishing of
paintings, drawings, engravings, or photographs of a work of sculgtui'e or
artistic craftsmanship, if permanently situate in a public place or building,
or the making or publining of paintings, drawings, engravings, or photo-
graphs (which are not in the nature of architectural drawings or plans) of any
architectural work of art. (iv) The publication in a cgllection, mainly com-
posed of non-copyright matter, bond fide intended for the use of schools, and
so described in the title and in any advertisements issued by the publisher,

I, Y
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of short passages from published literary works not themsclves published for
the use of schools in which copyright subsists. Provided that not more than
two of such passages from works by the same author are published by the
same publisher within five years, and that the source from which  such
passages are taken is acknowledged. (v) Public lectures [for conditions of
reporting these, see NEWSPAPERS].  (vi) The reading or recitation in
public by one person of any reasonable extract from any published work.
Selling, hiring, distributing, exhibiting, or importing a copyright work, for
trade purposes, constitutes an infringement, if done with Enowledge of the
infringement. The owner of a place of entertainment may be liable for an
infringement, as stated in the articles on MUSICAL AND DRAMATIC
COPYRIGHT.

Remedies for infringement are provided, either in thecivil courts fordamages
and injunctions, or in the criminal courts for penalties and punishment.

CORNER.—It is possible in almost every market for a very wealthy
speculator or syndicate of speculators to *“corner” it, that is to say, to
acquire so important a holding of the stock dealt in as to be in a position to
dominate the market and fix the price themselves. Cornering operations
have been attempted, and often very successfully, in a great variety of markets.
In the produce market, the oil market, the metal market, and in the stock
and share market, as well as in many. others, corners have at different times
been effected, and some markets are always under their influence. The prin-
ciple of a cornering operation is a very simple ane, and it is often no more
comE]ex when applied to a world market than when applied to a local
market. ‘If there is only a fixed quantity of a certain commodity available in
a certain market, it follows that if the whole of that commodity is in the
hands of one owner, or one group of owners, the price at which it can be
bought may, within ce=tain limits, be arbitrarily fixed by them. The nearer
the commodity approaches towards being an absolute necessity of life, the
wider are those limits and the higher the price that can be fixed. Corn is a
primary necessity, but the supplies are so extensive that to successfully corner
it is very difficult, and has proved up to the present to be impossible. But
such an article as copper, for example, which is relatively as great a necessity
in modern life as bread, has been, and is in fact always, the subject of corner
operations. The sources of supply are comparatively limited, and are accu-
rately known to those interested in this market; on the other hand, the
probable demand may be fairly accurately estimated. The result is that
whenever the price of copper begins to fall below a certain figure, as-the result
of some little attempt at free competition between supply and demand in the
open market, the copper magnates—those who own the sources of the bulk
of the supply—at once restrict the output until prices rise sufficiently high to
satisfy them. Should an additional source of supply equal to that already
in existence be discovered by others who had sufficien* financial strength to
compete with the magnates already in the field, prices would fall and the
corner would be at an end. 'To corner that market, again, would mean that
those who wished to do so would have to control those additional sources as
well as those already in existence.

On the Stock Exchange the principle of a corner is the same. The pro-
moters of the corner get into their hands the bulk of the shares issued in a
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certain company. It may be that they have been gradually buying them in,
or it may be that they are the shares which have been left on theit hands
when the company was floated. However that may be, take the case of shares
of which 120,000 is the total number issued. Of these only 10,000 have
been taken up by the public, the other 110,000 being left in the hands of the
promoters. By carefully working the market—* rigging ” the market as it is
called—and also most probably by carefully impressing the public through
newspal?er paragraphs that these shares are a “ good thing,” the prices of the
shares keep rising until eventually there is a considerable amount of specula-
tion in them on the part of the public. Once the public have begun to look
upon these shares as a good field for speculation, the promoters of the corner,
with the aid of judicious rumour and more press paragraphs, suggest a possible
fall in the price. 'This rouses an extensive bear speculation, and when this
deals with a sufficient number of shares—more than the 10,000 which is all
that the public have—the promoters of the corner, on settlement-day, demand
delivery of the shares. But as more shares have been sold than therc are
actually in the market, the individual bears, after bidding against one another
in order to obtain what they require of the available 10,000 shares, and so
assisting to run up even the price of those, are bound to capitulate to the
corner, and pay whatever price is demanded in order to escape their obliga-
tion to perform the impossible, viz. to deliver shares which they have not got
and which are not anywhere for sale. At the time of capitulation they may
be required to pay perhaps £25 for a £1 share—at any rate they are bound
to pay what the promoters of the corner demand. The moral of all this is
that speculation on the Stock Exchange, in purely speculative shares, is a very
dangerous pastime. The outside public can never know exactly what power
is at work behind the scenes, moving prices to snit its own purposes and
regardless of either bull or bear speculator except so far as he is its tool. See
also RIGGING THE MARKET.

CORONERS.—The office of a coroner is a very ancient and important
one. Next to the sheriff he is the most important civil officer in the county,
and he performs the duty of the sheriff when the sheriff is disabled from
doing so. There are many peculiar duties ascribed to him, of which two
only are valid and subsisting at the present day, viz. an inquiry into the
manner in Which persons have come to their deaths where there is any
reason to suppose tﬁat may not have been by natural means, and an inquiry
respecting treasure-trove. He has no jurisdiction in cases of fire, nor in
respect qf criminal matters as he had in medizeval times, nor is he any longer
a custodian of the pleas of the Crown. His jurisdiction with regard to
treasure-trove is limited to the determination of ¢ who was the finder, and
who was suspected thereof;™ he has no jurisdiction to determine s, question
of title between the Crown and any other claimant. The office of a coroner
does not exist in Sgotland. In England he is a}i:pointed for a county by
the County Council, d4nd for a county borough which has separate Quarter
Sessions, by the council thereof. Boroughs without such sessions are within
the district of the county cordner. A coroner must reside within his district,
or not more than two miles but of it. He may appoint a deputy, who in
counties should be either a legally qualified legal or niedical practitioner; or
in boroughs a barrister or solicitor,
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The Inquest,—An inquest must be held whenever a coroner is informed
that the dead body of a person is lying within his jurisdiction, and there is
reasonable cause to suspect that such person has died either a violent or an
unnatural death, or has died a sudden death of which the cause is unknown,
or that such person has died in prison, or in such place or under such circum-
stances as to require an inquest in pursuance of any statute. There must be
a jury of not less than twelve, or more than twenty-three, ¢ good and lawful
men.” If the inquest is on the body of a prisoner, an officer of the prison or
a prisoner may not be a juror. The jury itself has an important part to
play in the inquest, for it 1s sworn ¢ diligently to inquire touching the death
of the person on whose body the inquest is about to be held, and a true
verdict to give according to the evidence.” The coroner and jury are
required to view the body at the first sitting of the inquest ; and the coroner
must examine on oath, touching the death, all persons who tender their evi-
dence respecting the facts, and all persons having knowledge of the facts
whom he thinks it expedient to examine. In a case of murder or man-
slaughter, the evidence of the witnesses should be taken down in writing and
signed by them and the coroner. The jury are required to certify their
verdict in writing, setting forth, so far as sucﬂ particulars have been proved
to them, who the deceased was, and how, when, and where he came by his
death ; and if he came by his death by, murder or manslaughter, the persons,
if any, whom the jury find to have been guilty of such murder or manslaughter,
or of being accessories before the fact to the murder. Should twelve at
least of the jury fail to agree on their verdict, the coroner may adjourn the
inquest to the next assizes, when the judge thereof will charge them as to the
facts. If they continue to disagree, they may be discharged without giving
a verdict. The jury accordingly need not {e unanimous in their*verdict
provided a majority of twelve in all is in its favour.

In case the verdict charges any person with murder, the coroner must
issue a warrant for the arrest of the person charged, and bind over all the
witnesses to appear at the trial. The same procedure would be adopted in
a case of manslaughter, except that the coroner may take bail for the person
charged. If (a) a coroner refuses or neglects to hold an inquest which ought
to be held; or (b) an inquest has been held by a coroner that by reason of
fraud, rejection of evidence, irregularity of proceedings, instifliciency of
inquiry, or otherwise, it is necessary or desirable in the interests of justice for
another inquest to be held; the High Court may order the inquest to be
held again, or another to be held, as the case may be. Only the, coroner
within whose jurisdiction the body of a person upon whose death an inquest
ought to be held is lying, can hold the inquest. If a body is found dead in
the sea, qr any creek, river, or navigable canal within the flowing of the sea,
where there is no deputy Admiralty coroner, the inguest shall be held only
by ]thedcoroner having jurisdiction in the place where the body is first brought
}o land. )

Liabilities of Coroner.—A coroner may be removed by the Lord
Chancellor in case of inability or misbehaviourin the discharge of his duty.
"To be guilty of extortjon or of corruption, or' of wilful neglect of his duty,
or of misbehaviour in the discharge of his duty, is in a coroner a misde-
meanour. He must not act as coroner and solicitor in the same case; nor
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may he be neglectful in the matter of inquisitions, depositions, and recognis-
ances.

Procedure at Inquests.—In the case of murder and manslaughter the
inquisition of the jurors and the coroner must be not only in writing, but
under seal and on parchment. After the inquest the coroner must send
particulars of the death to the local registrar of deaths. Any person who is
charged by a coroner’s jury with murder or manslaughter is entitled to have
copies of the inquisition and of the depositions of the witnesses at the inquest.
The charge of these copies must not exceed the rate of three-halfpence for
every folio of ninety words. After a view of the body the coroner may order
it to be buried before verdict, and before registry of death. A relative of
the deceased, or any person under liability to register the death, is entitled
to this order. Where a person duly summoned as a juror at an inquest does
not, after being openly called three times, appear to the summons, or appearing,
refuses without reasonable excuse to serve as a juror, the coroner may impose
upon him a fine not exceeding five pounds. When a witness fails to attend
after being duly summoned, the fine is forty shillings. Apart from this power
to fine a defaulting juryman or witness, the coroner has power to commit
him to prison in the same manner as he may any other person who is guilty
of contempt of his court. :

Medical witnesses and post-mortems.—Where it appears to the coroner
that the deceased was attended at the death or during his last illness by a
legally qualified medical practitioner, he may summon the medical practi-
tioner as a witness. If the deceased was not so attended, the coroner may
summon any medical practitioner in actual practice in or near the place
where the ({Yeath happened, to give evidence as to how, in his opinion, the
deceased came to his death. Such a medical witness may be directed to
make a post-mortem examination of the body of the deceased, with or
without an analysis of the contents of the stomach or intestines. But if
any peison should state upon oath before the coroner that in his belief the
death of the deceased was caused partly or entirely by the improper or
negligent treatment of a medical practitioner or other person, that medical
practitioner or other person will not be allowed to perform or assist at the
post-mortem examination of the deceased. Should the majority of the
Jury be of opinion that the cause of death has not been satisfactorily ex-
{:Iained by the evidence of the medical practitioner or other witnesses

rought before them, they are entitled to require the coroner in writing to
summon as & witness some other legally qualified medical practitioner to be
named by them, and direct a post-mortem examination of the deceased, with
or without an analysis of the contents of the stomach or intestines, to be
made by the last-mentioned practitioner, and that whether a post-mortem
examination has been made or not. If the coroner should not coraply with
this requisition he will e guilty of a misdemeanour. A medical practitioner
who fails to obey a,summons may be prosecuted by the coroner before the
magistrates and fined five pounds.

Fees to medical witnesses.—A legally qualified medical practitioner who
has attended at a coromer’s’inquest in obedience to a summons of the
coroner is entitled to receive remuneration as folloys:—(a) For attending
to give evidence at any inquest whereat no post-mortem examination has
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been made by him—one guinea ; (4) For making a post-mortem examination
of the body of the deceased, with or without an analysis of the contents of
the stomach or intestines, and for attending to give evidence thereon—two
guineas. But no fee or remuneration will be paid to a medical practitioner
for the performance of a post-mortem examination instituted without the

revious direction of the coroner. And where an inquest is held on the

ody of a person who has died in a county or other lunatic asylum, or in a
public hospital, infirmary, or other medical institution, or in a building or
place belonging thereto or used for the reception of patients thereof,
whether the same be supported by endowments or by voluntary subscriptions,
the medical officer whose duty it may have been to attend the deceased
person as a medical officer of such institution will not be entitled to any
fee or remuneration.

CORPORATIONS.—A corporation, or body-corporate, is a fictitious
person created by the law; the object being the constitution of a body
which has the capacity for perpetual existence without regard to the
casualties to which individuals are subject, but which is able nevertheless
to act as though it were an individual. Corporations are either sole or
aggregate. Instances of corporations sole are found in the king, a bishop,
or a vicar; but such corporations are not altogether within the terms of
our definition, nor do they strictly satisfy the legal requirements of a
corporation. The corporations to whéch attention is here specially drawn
are those known as corporations aggregate; examples of these are found in
a University, a society such as the Royal Society, the Bank of England, a
municipal corporation, a chartered company such as the British South
Africa Company, and a company registered under the Companies Acts.
A corporation can only be created by the Crown—bdy letters patent or
charter—or by special Act of Parliament, or in accordance with the pro-
visions of a general Act such as the Companies Acts. A corporation may,
however, be created by implication of law, as where a statute creates a
body having the attributes of a corporation. There are also corporations
in existence which have arisen by custom, as in the case of churchwardens
or by prescription.

To a corporation aggregate are attached the following principal inci-
dents :—(1) It may purchase, convey, and hold property, both real and per-
sonal, in perﬁetual succession ; that 1s to say, the property continues to belong
to it although its individual membership increases or (feecreases as a consequence
of new appointments, admittances, d}()eaths, resignations, or otherwise; (2)
Its corporate acts are, in practically all cases, testified by and only valid under
its common seal. The seal represents the acts of the corporation to those
it deals with; to them it is a matter of no concern what the members of
the corporation may themselves have thought about any particular act
before the seal was authorised to be used ; (8) Its corporate name is the
proper and the only style under which it may enter into contracts or
become a party to any legal proceedings; (4) It enacts regulations, such as
the articles of association of a registered company, and these.regulations are
always binding upon its own members, and in some cases on strangers also.
Regulations in the neture of bye-laws, as in the case of those of a railway
company, are designedly binding upon strangers. The power of a corporation
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to make these regulations is limited by the authority contained in its
charter, special act, the Companies Acts, or its memorandum of association,
as the case may be; any regulations it should make in excess of that power
would be called wlira vires, and would be invalid ; (5) Subject to any special
provision in that respect contained in the source of its existence, a corpora-
tion acts by a majority of its members, and their decision is binding upon
them all; (6) So long as the acts of the corporation are consistent with its
powers, its members are not personally responsible therefor, except so far as
they have personally and expressly authorised and directed acts which have
resulted in injury to others; (7) Conversely, a corporation is not liable for
the independent and personal acts and defaults of its members. And see
COMPANIES; MORTMAIN; ULTRA VIRES.

CORRUPT COMMISSIONS. - Sece APPENDIX.

CORRUPT PRACTICES at Parliamentary Elections.—A corrupt
practice at such an election means any one of the following offences :—(1)
bribery; (2) treating; (8) undue influence; (4) personation, and aiding,
abetting, counselling, and procuring the commission of the offence of persona-
tion ; and (5) knowingly making a false declaration as to election expenses,
The punishment to which a person is subject who is guilty of corrupt prac-
tices may be, in the case of bribing, treating, or undue influence, upon con-
viction upon indictment therefor, imprisonment for twelve months with hard
labour, or_payment of a fine of £209. Personation is a felony, punishable
with two years’ imprisonment with hard labour. In addition to this punish-
ment, a personator is incapacitated from voting or holding any public office
for seven years, and if he is an agent in the election, the election may be
rendered void and his candidate lose his seat. Kor the other offences of
bribery, treating, undue influence, or a false declaration, the offender, in addi-
tion to*punishment as above, and as hereinafter mentioned for the last offence,
is disqualified from voting for seven years, and wil] be removed from, and
disqualificd from holding during that period, any public office. If a candidate,
he loses his seat if elected, and may never afterwards represent the constitu-
ency. If an agent, the election will be void, and the candidate disqualified
for seven years. 'The offender may also be required to pay the expenses of an
inquiry into the conduct of the election.

Bribery.—The person who reccives a bribe, or bargains for employment
or reward il consideration of his vote, is equally guilty of bribery with the
party who offers or gives the bribe. Bribery is possible in an infinite variety
of forms. To give employment—temporary or permanent—to a voter in
order to, influence him, and to any other person with like intent if it does
influence him, is bribery. So may be the payment of the travelling expenses
of voters; or giving to workmen a paid holiday with the real object of
influencing their votes ; or with a like object paying the rates of a yoter; or
with a like object subsceibing to charities.

By statute there are distinguished seven classes of bribery, the first five
of which are cases of glving, and the last two of receiving, briﬁes. They are
shortly as follows; but in the statute itself the wording is much wider and
more extensive in its application than here given, including as it does the
most indirect and apparently bond fide actions and methods of procedure :—
(1) To give, lend, or agree to give or lend, or offet, promise, or promise
to procure or to endeavour to procure, any money or valuable consideration
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to or for any one, to induce any voter to vote or refrain from voting. (2)
To give or procure, or agree to give or procure, or offer, promise, or promise
to procure or to endeavour to procure, any office, place, or employment to any
one, to induce voting or abstention from voting. (8) In like manner and
with similar objects to make any gift, loan, offer, promise, or agreement to
any one. (4) Any person who in consequence of such a gift, &c., procures or
engages, promises or endeavours to procure the return of any person to serve
in Parliament, or the vote of any voter at any election. (5) To advance or
pay money to any person with the intent that it shall be used in bribery.
(6) To receive, agree, or contract for, any money, gift, loan, or valuable con-
sideration, office place, or employment for any one, for voting or refraining
from voting. (7) After an election, to receive any money or valuable con-
sideration on account of any person having voted, or refrained from voting,
or having induced any other person to vote or refrain therefrom.

Treating is an offence both in the giver and the receiver. To constitute
it the eating and drinking must have been supplied, in order to influence
voting, at the expense or upon the credit of the candidate, either by his
authority or by the authority of one or more of his agents. The gift of the
smallest amount of food and drink will avoid an election if given with the
intention of influencing votes. But neither the candidate nor any person
with his authority is a necessary party to treating; for the offence is the
same if any independent person either before, during, or after an election,
directly or indirectly treats any other person—whether a voter or not—with
the object of influencing votes. Even boné fide workers in the election cannot
be provided with refreshment by the candidate or his agents.

Undue influence.—Every person is guilty of undue influence who directly
or indirectly, by himself or by any other person on his behalf, makes use of,
or threatens to make use of any force, violence, or restraint, or indlicts or
threatens to inflict by himself or by any other person any temporal or
spiritual injury, damage, harm, or loss upon or against any person, in order
to induce or compel such person to vote or refrain from voting, or on account
of such person having voted or refrained from voting at any election, or who
by abduction, duress, or any fraudulent device or contrivance impedes the
free exercise of the franchise of any elector, or thereby compels, induces, or
prevails upon any elector either to give or to refrain from giving his vote at
any election. Wide as the wording of this definition is, it does$ not refer to
any general intimidation ; it islimited to the personal and direct intimida-
tion of the individual votes. It reaches, however, cases of dismissal of
servants, withdrawal of custom from a tradesman, threats of eviction, and
other cases of a similar nature. But it does not pretend to restrain the
legitimate exercise of legal rights.

Personation consists in corruptly applying for a ballot-paper in any name
other théin that of the applicant ; ‘or applying in his own name for a second
ballot-paper after he has already voted. An innocent personation, one which
is mere}l)y the result of a bond fide mistake, is not a cotrupt practice.

False declaration of election expenses.—Should any candidate or election
agent make a false declaration as to his election expenses, hé will on convic-
tion thereof be punished as for wilful and corrupt perjury.

At municipal and”other elections the law as to corrupt practices is the
same as that relating to Parliamentary elections; but it is contained in the



CoU THE BUSINESS ENCYCLOP/EDIA 41

Municipal Corporations Act, 1882, and the Municipal Elections (Corrupt and
Illegal Practices) Acts, 1884 and 1911, whereas Parliamentary elections are
governed by the Parliamentary Election Act, 1868, and the Corrupt and
Illegal Practices Prevention Act, 1883. See further hereon: BALLOT ;
"JANVASSING ; CANDIDATE ; ELECTION; CORRUPT PRACTICES
(in Appendix); ELECTION AGENT.

08 NTY COURTS.—The County Court system in England can be traced
back so far as the days of Alfred the Great, who is said to have established the
shire moot. It is from this ancient court, more lately to be known as the sherift’s
court, that the modern County Court may trace its descent. But the county
courts of to-day are exclusively the creation of statute. They are regulated
by the County Courts Act, 1888, together with its amending Acts, and par-
ticularly that of 1903, and by many other Acts which have relegated various
special matters and causes to their jurisdiction. Such matters and causes—
to refer to a very few—are connected with coal mines, explosives, the regulation
of railways, inebriates, lunatics, allotments, distress for rent, customs, enclosures,
municipal elections, infants, charities, settled land, probate, factories, employers®
liability, workmen’s compensation, agricultural holdings, building and friendly
societies, merchant shipping, Admiralty, and trusts and trustees.

Apart from these special matters the jurisdiction (as of right) of a County
Court is limited in personal actions to cases where the debt, demand, or damage
claimed is not more than £100, whether on a balance of account or otherwise.
Personal actions are those in which a man claims a debt or personal duty,
or damages in lieu thereof; and they also include those in which any one
claims a satisfaction in damages for some injury done to his person or
property.  Where, however, the title to any corporeal or incorporeal
hereditaments comes into question, or where an easement or licence is
claimed,* the court would have no jurisdiction if the yearly rent or value
thereof exceeds £100. County Courts are, moreoveg, unable to try actions
for breach of promise of marriage, libel, slander, or seduction, unless the
actions, having been commenced in the High Court, have been remitted
to a County Court for trial. Nor can they, except by consent of the
parties, try cases in which the title to any toll, fair, market, patent, or other
franchise is in question. A plaintiff whose claim exceeds £100, but who
desires to proceed in a County Court, may do so by abandoning the excess;
but in such a case the judgment in the action will bar any further proceedings
for the recovery of the abandoned excess. By agreement in writing between
the parties a County Court may have jurisdiction without limit in any action
assigned o the King’s Bench Division.

Besides the above general jurisdiction in personal actions, a County Court
has jurisdiction to grant to the landlord possession of small tenements where
the tenants are wrongfully holding over. 'This jurisdiction wil] be de-
scribed in the article on SMALL TENEMENTS; and under the heading
RECOVERY OF LAND will be found an outline of the County Court pro-
cedure in actions therefor. The court has also jurisdiction in cases founded
upon an alleged wrongful taking of cattle and goods; the procedure herein
will be described in the articleé on REPLEVIN.

We will now set out the equitable jurisdiction of a County Court,
which takes cognizances of actions and matters relating to administration,
the execution of trusts, foreclosure and redemption of mortgages, specific
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performance of contracts, partnerships, fraud and mistake, the maintenance,
&c., of infants, and the relief and advice of trustees. In administration
actions, which are those by creditors, legatees (whether specific, pecuniary,
or residuary), devisees (whether in trust or otherwise), heirs-at-law, or next.
of-kin, for the administration of the estate of a deceased, the jurisdiction
of a County Court is limited to cases in which the personal or real, or personal
and real estate against or for an account or administration of which the
demand may be made, docs not exceed in amount or value the sum of £500.
If both the plaintiff and the defendant dwell or carry on business within
one or more of the Metropolitan districts, the action must be commenced
either in the court of the district in which the plaintiff dwells or carrics
on business, or in that in which the defendant dwells or carries on
business. In other cases the action must be commenced either in the
court within the district of which the deceased had his last place of abode,
or in the court of the district in which one of the executors or administrators
has his place of abode. In actions relating to the exccution of trusts, the
jurisdiction of the courts is limited to cases where the trust estate or fund
does not exceed in amount or value £500. In actions for foreclosure or
redemption, or for enforcing any charge or lien, the amount of the mortgage,
charge, or lien must not excced £500. And so in actions for specific
performance—for enforcing the specific performance of or the delivering up
or cancelling of any agreement for the sale, purchase, or lease of any pro-
perty—the purchase-money in the case of a sale or purchase, or the value of
the property in the case of a lease, must not exceed £500. In such actions
& County Court may award damages. The same amount also limits the
jurisdiction in partnership actions—actions for the dissolution or winding-up
of any partnership—for the purpose of which the whole of the property, stock,
and credits of the partnership must be included in the calculation ;eand the
estate or fund against, which relief is sought in cases of fraud or mistake
must not exceed in amount or value the sum of £500.

Employers' Liability and Workmen's Compensation.—In respect of actions
and proceedings for claims for damages under these Acts the County Courts
have no limit to their jurisdiction—on the contrary, they are the only courts
in England in which such actions may be commenced, tﬁough under certain
circumstances an action under the Employers’ Liability Act may be removed
into the High Court. *

Bills of Exchange.—A jurisdiction very important to men of business is
preserved to the County Courts under the Bills of Exchange Act, 1855, in
respect of proceedings for the recovery of bills of exchange and promissory
notes, where the sum claimed is not less than £10, and does not exceed £50.
If a creditor wishes to avail himself of the benefit of this Act, he must com-
mence proceedings not later than six months after the bill or note has become
due and payable. 'The general practice of the courbis the same as in other

roceedings of a like nature, but a specified form of summons is required to
issued, and the particulars of the claim should fulff Certain conditions, the
chief of which is that there should be set out therein a true copy of the bill
of exchange. The service of the summons must be personal upon the de-
fendant, and he has twelve days from the dute thereof wherein to appear
and enter a defence, * Failing such ap appearance the plaintiff is entitled to
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judgment against the defendant. In the case of other summonsesin s County
Court to which special appearance is necessary, the defendant may appear
without leave of the court, and so may postpone the day of judgment. But
in the case of a bill of exchange summons, the defendant in order to obtain
leave to defend must, within twelve days after service of the summons, apply
for leave to the judge, or in his absence the registrar. Should he pay the
sum claimed into court, he may obtain leave to defend with comparatively
little difficulty ; but failing such a payment into court, he will only be able
to obtain leave if, by an affidavit setting forth the facts of the case, he can
satisfy the judge or registrar that he has a good defence to the action. If
leave to defend is granted, the registrar will a point the first convenient
sitting of the court for the trial of the action, ang so afford the defendant as
little opportunity as possible to delay the plaintiff.

Jurisdiction as to place—We have already glanced at the extent of the
jurisdiction of a County Court from the point of view of the subject-matter
of the action; it now remains to notice the geographical jurisdictions of the
court. For the purposes of the County Courts in England and Wales, the
country is dividetf into districts, in each of which is held from time to time a
County Court whose jurisdiction is practically confined to its own district.
Where therefore a plaintiff resides in one place and a defendant in another,
it becomes an important question whether they both reside in the same
County Court district, or whether they each reside in different districts. If
they both reside in the same district then obviously the court of that district
is the court having jurisdiction over both; but if their districts are different
the County Court rules must determine the appropriate court. Generally
speaking, every action or matter may be commenced in the court within the
district of which the defendant or one of the defendants dwells or carries on
his busitfess at the time of commencing the action or matter. But an action
may also be commenced, by leave of the judge or registrar, in the court
within the district of which the defendant or one of the defendants dwelt or
carried on business, at any time within six calendar months before the time
of the commencement. With a like leave, the action may be commenced in
the court in the district of which the cause of action or’ claim wholly or in
part arose,

There are accordingly three possible sets of circumstances which may
determine thé appropriate court; and as the plaintiff naturally wishes to
proceed in the court of the district in which he lives or carries on business,
and so save his own time and expense, he would carefully regard the rules on
this subject. Perhaps a consideration of a few points in connection with the
above rules will not be useless. First, as to the districts referred to. An
index of these districts is published by H.M. Stationery Office, and may be
obtained through any bookseller, which shows the name of every, parish,
township, or place in the’kingdom, and the court in the district of which it is
situate; but any particular information as to the district of a specified place
may always be obtained®upon inquiry at the office of the registrar of a County
Court. Now as to the place of abode or of business. A man who against his
will is incarcerated in prison is'not considered, for the purpose of determining
the County Court district, to Have his abode there. A company is suppos.ed
to dwell at the place where it substantially carries on business—not necessarily
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at the place where its registered office is situate. If a man has two or more
permanent places of abode he may be sued in the court of the district of
either of them; but this would not be so: where any of his addresses were
merely temporary.

The district wherein a man carries on business is not always easily
ascertained. Thus a doctor would be held to carry on business in a district
where he daily attends patients, even though his place of residence is in
another district; but, on the other hand, a contractor would not be con-
sidered to carry on business in a district where he has erected workshops
near works on which he is engaged, if he has at the same time a permanent
place of business elsewhere. In such cases permanence would probably be
the true test. But permanence would not be the only test; for in the case
of an employee, a clerk would not be held to be carrying on business in
his master’s office, nor a shopman at his master’s shop. A railway, pier,
or dock company would carry on business in the district in which its prin-
cipal office is situate, or in that in which is situate the oflice in which its
substantial business is carried on. A manufacturing company would carry
on business where the goods are manufactured ; a selling company where the
goods are sold.

Whether or no a material part of the cause of action has arisen within
a certain district is often an important question. In the case of an action
for the price of goods sold and delivered, the whole cause of action may
be divided into a number of material parts, and the court in the district
of which any of those parts has arisen would have jurisdiction to decide the
whole action. Such an action would be one based upon contract, and the
contract could be composed of (a) the order for the goods; (b) their delivery;
and (c) the payment therefor. Wherever the order has been given, there
proceedings may be taken; and so also wherever the goods are Helivered,
whether to the vendor, or to his agent, as for example to a carrier paid by
the vendee. But if the delivery is made to the vendee by a carrier paid
by the vendor, the delivery of the goods for the purpose of determining the
appropriate court would be at the place where the actual delivery of
the goods is effected. It may be stated as a general rule that the debtor
is always under an obligation to pay the creditor at the place of abode or
business of the latter; the consequence of this is that, apart from special
agreement to the contrary, the purchaser of the goods should pay the price
therefor at the scller’s place of business. It is therefore apparent from
the above that in all transactions of sale of goods in the usual course of
business, the vendor should generally be in a position to select the County
Court of the district in which ke resides wherein to take proceedings against
the debtor. In fact the whole subject may be summed up in the statement
that any court would have jurisdiction if a contract has been made or broken
in its district. By being made, is meant that soine act has been done in
respect of the contract without the doing of which the contract would not
have been complete ; and by being broken, that sonle act has been done, or
omitted to be done, without which the contract would not have been broken.
If contracts are entered into by letter or télegram, the letter or belegmm
will be considered,as an agent of the sender) so that delivery of the docu-
ment will be the same as delivery by the sender of a personal message,
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Practice and Procedure.—Parties to an action.—All persons may be
joined in one action as plaintiffs in whom any right to relief in respect to the
same transaction, or series of transactions, is alleged to exist, whether jointly,
severally, or in the alternative, where if such persons brought separate
actions, any common question of law or fact would arise. But if upon the
application of any defendant it appears that such a joinder embarrasscs
or delays the trial, the judge may order separate trials, or make such other
order as may be expedient. Judgment can be given for such one or more
of the plaintiffs as are found entitled to relief, for such relief as they are
entitled to. A defendant, even if unsuccessful, is entitled to any extra costs
he may have incurred through the improper joinder of plaintiffs. As in the
case of plaintiffs, any persons may be similarly joined as defendants, even
though they are not each interested in all of the relief claimed. The
plaintiff has the option of joining as parties to the same action all or any of
the persons, or jointly and severally, liable on any one contract, including
parties to bills of exchange and promissory notes; and if he is in doubt as to
the parties from whom he is entitled to redress, he may join as many de-
fendants as he thinks necessary with the object of determining their respec-
tive liability as between all the parties. Trustees, exccutors, and others
suing in a like representative character may do so without joining as plaintiffs
the parties beneficially interested ; and generally where partics are numerous,
one or more may sue, or be sued, or defend for the benefit of all. Infants
sue as plzintiffs by their next friends ; and as defendants, defend by guardians
appointed for that purpose. Partners may sue or be sued in the name of
the respective firms, if any, existing at the time of the accruing of the action;
but a party to the action may obtain through the registrar a statement
" of the names of the persons who were at the time of the accruing of the
cause of action co-partners in any such firm. Defendants can obtain the
names and addresses of a plaintiff' partnership firm by writing demanding
the same from the plaintiffs, and should the latter fail to comply with the
demand the judge may order the proceedings to be stayed. Should a person
carry on business in a name or style other than his own, he may be sued
in such name or style as if it were a firm name.

Joinder of, causes of action—Except by leave of the court, the only
causes of action which may be joined with an action for recovery of land
are the following:—Claims in respect of mesne profits, arrears of rent or
double value in respect of the premises claimed, damages for breach of any
contract under which the premises are held, or for any wrong or injury
thereto. Except with a like leave a trustee in bankruptcy may mnot join
a claim of his as such, with a claim by him in any other capacity. But
apart from the above, a plaintiff may unite in the same action several,causes
of action without leave df the court. United or joined claims may be
o dered by the judge tp be tried separately.

Commencement of action.—The general rule is that all proceedings
authorised to be commenced in a County Court are to be commenced by the
entry of a plaint, and shall be called actions. If the parties have agreed to
trial in a County Court of an action outside the court’s jurisdiction, a memo-
randum of the consent must be filed upon entering the plaint. 'The plaint
is entered by the plaintiff attending at the County Court office and filling up
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a form, called the pracipe, with particulars of his full name and address, as
also those of the defendant, and with a short statement of the cause of action,
or remedy or relief sought, and the amount of the debt or damages claimed.
Should the plaintiff be the assignee of a debt, he must also state the name,
address, and description of the assignor; such a plaintiff is not entitled to
issue a default summons. There are two kinds of summonses usually issued
by a County Court, one of which is called an ordinary summons and the
other a default summons; these will be distinguished later on. But here
it may be mentioned that a default summons may at the option of the plaintif
be served by himself upon the defendant, a course which is recommended
when the plaintiff has special opportunities for approaching the defendant.
Service of summonses by the bailiffs of the court is often a matter of consider-
able time, and by effecting service himself a plaintiff will often prevent an
irritating delay. Where service is desired out of England or Wales, the
summons will not be issued until the plaintiff has secured, by deposit of
money or otherwise, the possible costs which would be payable to the de-
fendant if the latter succeeded. A plaint may be entered by letter from
the plaintiff, who in such a case should, together with the necessary par-
ticulars, remit to the registrar of the court a post-office order for the amount
of the fees, and also enclose a stamped addressed envelope for a reply.

In order to issue a summons to he served upon a defendant who is nok
within the district of the issuing court, the plaintiff must obtain leave
so to do. This leave will be granted upon the plaintiff filing an affidavit
in accordance with the forms provided by the court, and which affidavit
must show that some material part of the cause of action, as explained above,
has arisen within the district of the court in which it is proposed to issue the
summons. ¢

Particulars and statement of claim.—At the entry of the plaint in every
action the plaintiff must file particulars of his claim or demand. In these
particulars he is required to S})ecify the cause of action in respect of which
the action is brought, as well as the pecuniary or other claims he seeks
to establish. These particulars are not, however, required where the action
is brought by ordinary summons for debt or damages only, and the same do not
exceed forty shillings. If he has more than one cause of action, the plaintiff
must state in his particulars the ground of each claim separately. The
defendant may, in all actions, at any time not later than five clear days
before the day fixed for the trial of the action, give notice to the plaintiff
that he requires further particulars; these the plaintiff must furnish
within two clear days from the service upon him of the defendant’s notice,
and if he fails to do so, and the court is satisfied that the defendant is
prejudiced thereby, the trial of the action will be adjourned in order that
they shall be delivered, and the plaintiff may have to pay the costs occasioned
by the adjournment. Where the plaintiff’s demand exceeds £50, and he
desires to abandon the excess, in or(}:ar to give the County Court jurisdiction,
and to sue only for the residue, he must specify the abandonment at the
end of his particulars. And where the plaiiitiff is an assignee of a debt or
other legal chose in action, he must state in his particulars the name and
dgsc;’iption of the assignor, We now give a few useful forms of particulare
of claim. :
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(1) For the Price of Goods Sold and Delivercd.

The plaintiff’s claim is for the price of goods sold and delivered.
Particulars :—

1907.—31st December. £ s d
Balance of account for butcher’s meat to this date. 15 10
1908.—1st January to 31st March.
Butcher’s meat . . . . . . . 913 §

— e

25 3 6
1908.—T7th February.—Paid , . . ., . 18 9 0

Balance due . £614 6
CutNEaTaNEy
Dated this 9th day of April 1910,
(Signed) —— ——, Plaintiff.

(2) For Money had and Received.

The plaintiff’s claim is for money received by the defendant for the use of the
plaintiff.
Particulars :—
1910.—1st January. £ s d
To amount of rents of No. b 8mith Street, collected

by the defendant . . . . . . 1210 0
Tc deposit on intended sale of Eva Villa . . 25 0 0

Amount dus . £37T10 0

Dated this 17th February 1910.
(Signed) —— ——, Plaintiff.

" (8) Against a Principal Debtor and his Surety.

The plaintiff’s claim is against the defendant A. B, as principal, and against
the defendant C. D. as surety, for the price of goods sold and delivered by the
plaintiff td A. B. on the guarantee of C. D., dated the 2nd day of February 1901

Particulars :—
£ s d
1910.—2nd Februany—QGoods . - .- -. . . 10 3 3
3rd March—Goods . . . . . b1 9
17th March—Goods . . . . 419 6
. . . . 1311 8

bth April—Goods .

>

' ) Amountdue . £33 16 2
Dated this 14th June 1910 '

(Signed) s ——, Plaintifl.
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(4) On o Promissory Note.

The plaintiff’s claim is against the defendant as maker of a promissory note
for £40, dated 1st January 1909, payable four months after date.

Particulars ;—
£ s d
Principal . . . . « . . 40 0 O
Interest . . . . . . . . 110 O

Amount due . £41 10 0
Dated the 1st April 1910.

(Signed) —— ——, Plaintiff.

(5) For not Delivering Goods.

1. The plaintiff has suffered damago by breach of contract for sale and
delivery by the defendant to the plaintiff of 30 tons of Scotch pig-iron at £5 per
ton, to be delivered at Middlesbrough on the 15th March 1910.

9. The defendant did not deliver any (or - tons, as the case may be) of the
said iron,
Particulars of damage :—
Loss of profit at £1 per ton on 30 tons . . £30 00
The plaintiff claims £30. :

Dated this 12th day of Juna 1910.
(Signed) —— ——, Pla‘ntiff.

(6) For Delivering Goods of Inferior Quality.

1. The plaintiff has suffered damage by breach of contract between the
plaintiff and the defendant for sale and delivery of 100 sacks of flour known as
seconds, at 35s. per sack.

2. Eighty sacks delivered were inferior to seconds, and twenty sacks were
not delivered.

Particulars of damage :—

£ s d
Loss of profit on the 80 sacks @4s. . . .+ . 16 0 0
» ,» on the 20 sacks @ bs. . . . . 5 ¢ C
£1 0 0
The plaintiff claims £21.
Dated this 14th April 1910,
» (Signed) —— ——, Plaintiff.

Ordinary summons and service.—Except for the purpose of service in
a district outside that of the issuing court, an ordinary summons is issued
upon only the pracipe of the plaintiff, no affidavit in support being required.
Where the action is for an unliquidated amount, such as damages for an
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injury, or is for an account, or for recovery of land, or in respect of an equit-
able claim, or in fact in respect of any other claim than one for an ascertained
and liquidated debt, only an ordinary summons is available—not a default
summons. An ordinary summons is remarkable in five respects :—1Its colour
is white; it has upon it the date of the trial of the action, when the defendant
must ai))pear in court to answer the claim personally ; it must, in the ordinary
course, be served only by a bailiff of the court; the service need not be per-
sonal ; and it is the only form of summons available against certain classes of
persons. The date of the trial is that of the sitting of a court for which at
the time of issue plaints are being issued ; but the plaintiff has the privilege
of selecting a subsequent sitting of the court. An ordinary summons is
bound to be served at least ten clear days before the date fixed for the trial ;
service failing in this respect would be void unless it has been so served by
special order of the court on the ground that the defendant is about to
remove out of the district of the court in which he then resides. To obtain
such an order the plaintiff would have to file an affidavit supporting the sug-
gestion of removal, and would, moreover, be required at the trial to prove it
again on oath.

Service ¢f an ordinary summons may be effected by delivering it to the
defendant personally; or to some person apparently not less than sixteen
years of age, at the house or place of dwel?ing or place of business of the
defendant ; or upon a solicitor who reptesents to the bailiff that he is autho-
rised to accept service, and who endorses a memorandum to that effect on the
bailiff’s copy of the summons; or in the case of an infant defendant, upon
his father or guardian, or (if none) on the person with whom the infant
resides or under whose care he is. In the case of a person of unsound mind
service may be upon his committee, or (if none) on the person with whom he
resides or under whose care he is. 'Where persons are sued as partners in the
name of their firm the summons may be served upoh any one or more of
them, or at the principal place of the partnership business in England or
Wales upon any person having or appearing to have at the time of service
the control or management of the business there; but in the case of a co-
partnership which has been dissolved to the knowledge of the plaintiff before
the commencement of the action, the summons must be served upon every
person sough# to be made liable. A person who carries on business under a
style other than his own name, and is sued under such style, may be served at
his principal place of business in England or Wales, either personally or upon
any person having or appearing to have at the time of service the control or
managemeént of the business there. A defendant living or serving on board a
ship or vessel is sufficiently served if the summons is delivered to a person on
board who is, at the time of the service, apparently in charge of the ship or
vessel; and if he is living in a barracks, and serving as a soldier or arine,
the summons may be delivered at the barracks to the adjutant of the corps,
or any officer or sergeant of the company or troop to which the defendant
belongs. A prisoner in gaol is served by delivery of the summons to the
governor or the ‘head oﬂIgcer in charge; a man working in a mine or other
works underground by delivering the summons at the mine or works to the
engineman, %;nksman, or other person apﬁarent]y in charge. The gate or
lodge keeper of a public asylum, gaol, or house of correction, may receive a

14 5
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summons on behalf of a defendant who is an employé or inmate of either of
such places. If the defendant keeps his house or place of dwelling or business
close({) in order to prevent the server from serving a summons, it will be
sufficient service to affix the summons on the door of the house or place of
dwelling or business. A summons in an action for recovery of land may, in
case of vacant possession, if service cannot otherwise be effected, be posted
upon the door of the dwelling-house or other conspicuous part of the property.
It is sufficient to leave the summons as near as practicable to the defendant
if he or any other person in concert with him should, by violence or threats,
prevent the server from personally serving him with the summons, 'The
place of business of a defendant will not for the purposes of service of a
summons be considered to be truly his place of business unless he is the master
or one of the masters thereof.

Leave of the Court.—In actions where the amount claimed docs not exceeu
&£5, unless the action is for the price, value, or hire of goods which, or some
part of which, were sold and delIi)vered or let on hire to the defendant to be
used or dealt with in the way of his trade or calling, no other summons may
be issued than an ordinary summons, except by leave of the court. Before
such leave can be obtained an affidavit must be filed which includes particulars
of the defendant’s occupation ; but leave will never be given in cases where
the defendant is a domestic or menial servant, a labourer, a servant in hus-
bandry, a journeyman, an artificer, a handicraftsman, a miner, or any person
engaged in manual labour. From thisit results that only ordinary summonses
are available in actions against the above-named classes of people where the
claim does not exceed £5.

Default summonses and service.—A default summons presents several
characteristics. First, its colour is usually that known as “salmon.” In the
next place, it must be served upon the defendant personally. When issued
there is no date appearing upon its face for the trial of the action, but
instead thereof appears a notice that if the defendant wishes to contest the
claim he must, within eight days from the service thereof, enter an appearance
by sending to the registrar a form which is attached to the summons, and
which must be torn off and filled up for that purpose; and a further notice
that if the defendant should fail to so enter an appearance, the plaintiff may
enter judgment against him for the amount claimed. Because judgment
may thus go against a defendant and without special investigation by the
court at the time of judgment, it is a condition precedent to issuing a defaull
summons that the plaintiff proves his claim by swearing a sufficient aflidavit.
A copy of this affidavit is served with the summons, as well as a copy of the
particulars of claim. The form of these latter has already been noticed. If
a defendant wishes to obtain an order to pay by instalments, it is necessary
for hini to enter the appearance, even though he dnes not dispute the claim
itself. The notice of appearance may be sent to the registrar of the court
through the post, and by return the defendant will .eceive notice of the day
upon which the court will sit and decide the claim if disputed, or determine
the amount of instalments the defendant must pay. )

Not only must default summonses be served upon the defendant personally,
but they must be so served within a period of twelve months from the date
of their issue; but the time of service may be extended by the court if it is



cou THE BUSINESS ENCYCLOP/EDIA 51

satisfied that reasonable efforts have been made by the plaintiff to serve the
summons. Not only may the plaintiff himself serve a (refault summons, but
it may at his option be served by some clerk or servant in his permanent and
exclusive employ ; by his solicitors, or a person in the solicitor’s employ, or
by a bailiff of the court. If the summons is served otherwise than gy a
bailiff, a copy thereof with the date of service endorsed thereon must within
three clear days next after the service be delivered or transmitted to the
court. After eight days has expired from the date of service, unless the
defendant has given notice of appearance, the plaintiff may enter judgment ;
but before doing so he will be required to file an affidavit proving the service.

The Court furnishes forms for entering judgment and of all the necessary
affidavits. These forms simplify the proceedings very much, and a plaintiff
should have no difficulty in issuing a summons and obtaining judgment by
default. It will be noticed that the Court is very careful, am'} properly so,
that judgment is not obtained by default without every opportunity being
given to the defendant to contest the claim. In the first place, it will not
even issue the summons until the plaintiff has sworn an affidavit proving the
debt; in the next place, the service thercof must be upon the defendant
personally ; and lastly, in case of default of appearance, the plaintiff cannot
enter judgment until he has sworn an affidavit proving due service of the
summons. Should the plaintiff fail to enter judgment against the defendant
within two months from the date of serVice, the defendant not having entered
an appearance, the plaintiff will lose altogether his right to judgment, and so
will have to take fresh proceedings if he still wishes to enforce his claim. A
default summons issued against partners in the firm’s name would be suffi-
ciently served on the firm if served personally on any one of the partners.

The 4rial of the action.—An ordinary summons having been duly served,
the plaintiff must be careful to attend the court on the day fixed for the
trial of the action; so also must the defendant if he wishes either to defend
the action on its merits, or to admit the claim but obtain an order for pay-
ment by instalments. Unless the defendant has really a good defence it is
not wise for him to deny his liability when attending the court, for this will
mean that the plaintiff will be put to strict proof of his claim, and will be
required to pay an extra shilling in the pound on the amount of the claim as
a court fee for the trial. As ultimately, if the claim is proved, the defendant
would himself have to pay this extra fee together with the other court fees and
solicitor’s costs, if any, he will be really serving his own interests in admitting
the claim, and at once approaching the question of the mode of payment of the
debt. The Court will Eear all that the defendant has to say as to his means,
and will allow the plaintiff to also give evidence thereon, and to cross-examine
the defendant. After hearing what both sides have said, the Court wjll make
such order as to paymenw as it thinks the position of the defendant warrants.

In the case of a default summons, where the defendant has entered an
appearance, the partiés should attend the court on the day for which notice
has been sent to them. As the plaintiff has already been required to prove
his claim by an dffidavit sworn by him before the summons was issued, ne is
not required to give any further evidence in support thereof unless the
defendant appears and actually denies liability. In such case the plaintiff
will have to prove his case in the ordinary way.
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Payment by instalments.—Upon the hearing of a default summons, as in
the case of an ordinary summons, the defendant may request time for pay-
ment, or that payment may be ordered by instalments, and the court will
make such an order in that respect as the defendant’s means makes reason-
sble. Here it should be impressed upon a defendant who has been served
with a default summons that he should enter the appearance, if he desires
time for payment of the claim, even though he does not dispute the amount
of claim itself. By doing this, and by duly attending the court on the day
of which he will receive notice, he will be able to obtain such indulgence in
the way of payment as will meet his financial circumstances ; asa consequence
of not doing this, and not paying the amount claimed, he will probably
receive, in the course of a few weeks, a visit from a bailiff who will proceed
to levy an execution upon his goods and sell them if the debt is not paid.
But where the sum for which the plaintiff has obtained judgment exceeds
£20, exclusive of costs, the court has no power to make an order for pay-
ment thereof by instalments, or giving the defendant time for payment,
unless with the consent of the plaintiff. The power to assist the (Eefendant
in this manner is therefore limited to sums under £20, and in such cases,
unless the terms of the judgment are expressly to the contrary, a period of
fourteen days from the date of the judgment is allowed the defendant wherein
to pay the plaintiff's claim. Notice is always sent to the defendant inform-
ing him what order has been made. ‘Nor need either the plaintiff or defen-
dant wait until the day of the trial to settle a question of instalments. They
may both agree to the judgment being entered either for payment forthwith
or 1n such other manner as may be arranged.

It is generally an advantage to a plaintiff to obtain an order for payment
by instalments which are within the means of the defendant. If ke has a
judgment to a large amount against a defendant with no goods or capital
and only a moderate’ income, the defendant can only be crushed and is
unable in any way to meet the whole sum at once; but if it is payable by
instalments the defendant can pay out of his income. A plaintiff has the
right at any time in respect of an unsatisfied judgment debt to apply to the
court, without any notice to the defendant, and obtain an order for instal-
ments; or if the judgment is already payable by instalments, to obtain
instalments of smaller amount. One of the most effective mesns of forcing

yayment from an unwilling debtor is by committal to prison, and a court is
more likely to commit in respect of one or two small instalments than of one
large sum. By closely following up the instalments a creditor may be fairly
certain to obtain payment ultimately.

Proceedings ﬁefore trial.—The trial itself of an action is not a subject
requiring very detailed treatment. The procedure at one trial is much the
same as the proceedings at another; in short, the plaintiff attempts to prove
his case and then the defendant tries to upset it. The whole procedure is in
principle extremely simple, but in detail it depends mainly upon the rules of
evidence, which are much too extensive and refined to be dealt with in this
article. But a county court litigant whose cause is small-and simple, and
will not stand the expense of a lawyer, need have no hesitation in conducting
it himself, for wherever he himself is wanting in knowledge he will invariably
pbtain a courteous assistance from the judge and officials; indeed, his own
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solicitor will readily give him some useful hints, Reference could be made,
however, to the articles on EVIDENCE..

'The public who are accustomed to read the reports of law cases, and
know nothing of what has preceded the trial, are apt to give too exclusive an
importance to the trial itself. Lawyers on the other hand are inclined to
give too great importance to those proceedings in an action which are carried
on more privately than the public trial; thus the frequent saying in the
profession that “ cases are more frequently won in chambers than in court.”
The true meaning and intent of this dictum is that the proceedings in an
action, preparatory and incidental to its trial, play an'important and deter-
mining effect upon the result of the litigation. And this is a very correct
view of the importance of such proceedings, and certainly a sufficient excuse
for directing attention to those parts of the machinery of the County Court.
In principle they are generally the same as proceedings with similar names
in the procedure of the High Court. 'Thus by means of DISCOVERY (q.7.),
a plaintiff or defendant may, by leave of the court, put written questions to
the other side upon matters relevant to the issue in the action; and these
questions are bound to be answered in an affidavit, thus affording the part
interrogating an opportunity to find out precisely the nature of his
opponent’s case. And as a part of the machinery of Discovery, a party may
compel the other side to file an affidavit setting out all the documents in his
possession or power relating to the sulfject-matter of the action; and of the
contents of these documents inspection must be given upon demand. Here
is disclosed the nature of the written evidence of the other side. Again, a
party may obtain an order for the examination before trial of a witness who
is not likely to be able to attend the court, as e.2. a sailor who is bound on
a voyage, or a person who is dangerously ill. And he may also obtain an
order before trial for the preservation or measurement of goods, or for the
sale of perishable goods, or for the taking of samples.

If the nature of the action is such that a judge of the High Court deems
it desirable that it should be tried in the High Court, & party may remove
it out of the County Court by certiorari; and if it is one outside the jurisdic-
tion of the County Court, a similar removal may be effected by way of
prohibition. So also a garty may obtain orders for the adjournment of the
day of trialy the amendment of his particulars of claim or counterclaim, or
of the parties to the action; the preservation or the custody of the subject-
matter of the litigation ; the appointment of a receiver ; the reference of the
dispute to an arbitrator; and for the plaintiff to find security for the costs
of the defendant. From the foregoing it will be seen that the parties need
not be idle whilst waiting for trial; indeed they may so avail themselves of
the above opportunities for safeguarding their respective interests, for pre-
judicing the position of,an opponent, ans for obtaining a knowledge of the
evidence in the possession of the other side, as to be able to enter upon the
trial of the action with,a particularly complete knowledge of all the facts that
can be put in evidence by each party respectively. The fight at the trial will
therefore resolve itself into a struggle over the fringe of the dispute, whilst
the real issue will be dealt with by each of the parties as cautiously as
circumstances will permit.

Consolidation or stay of actions.—Where several actions are brought by
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the same plaintiff against the same defendant in the same court, in respect
of different causes of action which might have been joined in one action as
already explained, the defendant may apply to the court for all these actions
to be consolidated into one. In the same way when several actions in respect
of one breach of contract, wrong, or other circumstances are brought against
a defendant in the same court by several different plaintiffs, he may, on
filing an undertaking to be bound so far as his liability in the several actions
is concerned by the decision in such one of the several actions as may be
selected by the judge, obtain an order to stay the proceedings in the actions
other than in the one so selected, until juigment is given in the selected
action. 'The object of such consolidation of actions and stay of proceedings
is to make one trial effective for all the different actions, and to save time
and often a very considerable expense. Occasion for consolidation and stay
may frequently arise in the course of business. For example, a large number
of employees may each have a claim against their common employer for
wages, or dismissal without proper notice; and on the other hand an employer
may have a claim against a number of his employees for damages for breach
of their contract of service. When judgment is given in a selected action in
favour of a defendant, he is entitled to his costs in respect of the stayed
actions up to the time of stay; and where the judgment is in favour of the
plaintiff in a selected action, the plaintiff in all the stayed actions are entitled
to proceed to ascertain and recover their debts or damages and costs.

The judge may himself at any time select an action where he finds that
they all depend upon some common question; but should the plaintiff in the
actlons stayed unger such circumstances decline to be bound by the judgment
in the selected action, they are entitled to obtain a date for the separate trial
of their own actions. Of a similar character is the right of a party to obtain
a transfer of actions commenced in different courts to the court in which
the first plaintiff was entered ; but of course the actions must arise out of the
same circumstances.

Discontinuance, confession, and admission.—A plaintiff has always the
right, at any time before trial, to discontinue his action cither as against
some or all of the parties thereto. 'I'o do this he must give notice in writing
both to the court and to the parties to the action against whom he is dis-
continuing, and such parties are entitled to apply to the court fof their costs.
Should notice of discontinuance not be given within five clear days of the
date of the trial, the parties in respect of whom the action is discontinued are
entitled to their costs of preparing for the trial and attending on the day
thereof for an order for their payments. A plaintiff, when discontinuing,
should be careful to arrange this question of costs as soon as possible.

To save costs and needless inconvenience to the plaintiff, a defendant may
at any time before trial send to the court a written notice of confession qf
liability in respect of the plaintiff’s claim. But to save the costs of the trial,
which are often the heaviest, the defendant should give such a notice not less
than five clear days before the date of the trial; and the confession itself
should be signed In the presence of a county court registrar, his clerk, or
of a solicitor. But a letter written to and received by the registrar at the
last moment before the trial may, if the registrar is satisfied as to its
authenticity, be accepted as a confession.
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Form of Admission of Claim or Part of Claim.
(Title of Action.) No. of Plaint :

1, A. B,, the defendant, do hereby confess and admit that the sum of £
the, amount claimed [or the sum of £ , being part of the amount claimed]
by the plaintiff in this action, is due to him from me [add if necessary : and that
I will pay the same by instalments of .
Dated this day o 19 .
Signed in the presence of C. D. (Signed) A. B,

This paper, marked A, 18 the statement referred to in the annexed afidavit,

Form of Affidavit to be annexed to the above.

I, C. D, of , gentleman, solicitor of His Majesty’s Supreme Court of
Judicature, make oath and say that I was present on the day of one
thousand nine hundred and , and did see the above-named defendant sign
the statement hereunto annexed, marked with the letter A, and that the name
set to the said statement is in the handwriting of the defendant, and that the
name set to the said statement as the witness attesting the same is in my hand-
writing.

A party to an action may by notics in writing, at any time not later than
six clear days before the day appointed for trial, call on any other party to
admit, for the purposes of the action only, any specific facts mentioned in the
notice. In case the other party refuses or neglects to admit the facts by
delivering a written signed admission thereof within three clear days before
the day of trial, the costs of proving those particular facts may be imposed
upon the other party without regard to the result of the action. The
object of giving notice to admit facts is to save the fermal proof at the trial
of facts which, though essential to the case of the party who relies upon them,
are yet of such a nature that their formal proof is really superfluous in view
of the other party’s own knowledge of them, and is moreover a matter of
disproportionate expense and trouble.

Payment in and out of Court.—The defendant or the plaintiff in respect
of a counterclaim may pay money into court before the day of trial;>and
if this is done not later than five clear days before the date thereof, he may
thereby save costs, Notice of payment into court is at once given by the
Court to the plaintiff. Every such payment will be taken to admit the
claim or cause of action in respect of which the payment is made, unless the
defendant at the time of payment into court files a notice that, notwith-
standing such payment, he denies his liability. But a defendant cannot pay
money into court together with a denial of liability in respect of claims
or counterclaims for libel or slander. Generally the plaintiff would be
entitled to take out any money paid into court, but he cannot do this when
it is paid in with a denial of liability, or with a defence of tender. Except
where paid in with a defence of tender, a sum sufficient to cover the appro-
priate costs should be included in the amount.

It is always necessary to pay money into court where the defendant
relies upon a defence of tender, and if he should succeed in his defence, the



56 THE BUSINESS ENCYCLOPZEDIA couU

plaintiff will only be allowed to take the money out after the court has deducted
therefrom any costs due to the defendant. Money is {)aid out to a plaintiff
upon production of the plaint note. Upon the trial of the action with a
jury, no communication may be made to the jury until after the verdict has
been given, either of the fact that money has been paid into court or of the
amount paid in. The jury will be required to find the amount of the debt
or damages, as the case may be, without reference to ang' paymeut into court.
In actions for damages, it is always advisable for the defendant to pay money
into court to the extent of the sum he thinks a jury will probaf:ly award ;
by doing this he will not be required to pay the costs cf the plaintiff’s
action should the plaintiff recover a sum not larger than that paid into
court.

Counterclaims and defences.—A defendant in an action may set-off, or
set up by way of counterclaim against the claims of the plaintiff, any right
or claim, whether such set-off or counterclaim is sound in damages or not.
Such a set-off or counterclaim will have the same effect as a cross action, so
as to enable the court to pronounce a final judgment in the same action,
both on the original and on the cross claim. A defendant who intends to
rely upon a set-off or counterclaim must give notice thereof to the court
not less than five clear days before the date fixed for the trial of the action;
and together with this notice he must give particulars of his set-off or
counterclaim in the same way and form as the plaintiff is required to give
particulars of his claim. The court sends to the plaintiff notice of the
counterclaim, together with one of the copies of the particulars as furnished
to it by the defendant. The plaintiff is entitled to avail himself of the same
defences against a sct-off or counterclaim as a defendant may against an
original claim; and in like manner he is required to conform as nearly as
possible with the rules which regulate special defences. '

Generally speaking,a defendant in a county court action need not
disclose the nature of his defence until it arises in the ordinar{1 course of the
trial. But this position is very considerably modified by (a) the opportunity
afforded to the plaintiff to obtain a knowledge of the defence by the various
methods already alluded to; and (§) the necessity imposed by the County
Court rules upon a defendant to give notice if he intends relying upon
certain defences, which are called special defences. It is to these special
defences that we will now direct attention; first, however, stating that the
notice must be in writing, and, together with a concise statement of the
grounds of the defence, sent to the court not later than five clear days
before the date of the trial. The court will itself give notice to the plaintiff.
"The following are the special defences of which such notice should be given:
(@) Infancy—in which case the defendant should state in his notice, so far as
he is able, the place and date of his birth; (b) marriage—in the case of a
female defendant, when she should state, so far as ‘she can, the place and
date of her marriage, together with the Christian name and surname of her
husband, and his address and description so far as is known ; (c) the statute of
limitations—that recovery of the claim is barred through effluxion of time
by statute; in which case he merely states “that the claim for which the
defendant is summoned is barred by a Statute of Limitation™; (d) bank-
ruptcy—when the notice should state the date of the certificate, discharge, or
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final order, and the court by which such certificate, discharge, or final
order was granted or made; (¢) libel or slander—where in such an action
the defendant does not rely as a defence upon the fact that the libel or
slander is true, but relies in mitigation of damages on the circumstances
under which the libel or slander was published, or the character of the
plaintiff, he must with his notice give a statement with particulars of the
matters relating thereto as to which he intends to give evidence; (f)
statutory defence—if the defendant relies upon any statutory defence, or an
defence of which by statute he is required to give notice, he must in his
statement set forth the year, chapter, and section of the statute, and the
short title thereof, and upon the particular matter upon which he relies;
() equitable relicf—where he claims any equitable estate or right, or to relief
upon any equitable ground against the plaintift’s claim or any part thereof,
he must show concisely the circumstances which give rise to the defence,
aed set forth separately each of the grounds of equitable relief; (&) tender—
should the defence be one of tender, the defendant at the time of filing
notice of such defence must make paﬁment into court (which should be
without costs) of the amount alleged to have been tendered.

Coniribution and indemmity.—It often happens that a person subject to
a liability has a right to obtain a contribution to, or an indemnity against,
his liability from some third person. Thus a man who is one of two or more
sureties for the debt of another, woulds if he paid the debt, be entitled to
sue each of his co-sureties for a proportionate share of, or contribution to,
the liability. Or again, he may Eave been absolutely indemnified by some
third party against any liability whatever in respect of a certain claim, the
consequence of which would be that he could sue the person indemnifying
‘him in the event of his having been required to pay and satisfy the claim.
Such a case as the latter would arise where a lessee, having assigned his lease
to another person who agreed to pay the rent as it became due, and indemni-
fied him against such payment, had been bound to pag some rent to the
landlord in consequence of the assignee’s default. In order to save separate
actions, the practice of the county court provides means by which persons
from whom contribution or indemnity is claimed may be brought into
actions already pending.

Where therefore a defendant claims to be entitled to contribution or
indemnity over against any person not a party to the action, he may, five
clear days before the date fixed for the trial, file a notice of his claim with
* the registrar of the court. This notice, together with a copy of the summons
in the action and a copy of the particulars of claim, will be served upon the
third party in the same manner as a default summons would be served. In
the same way a defendant may proceed for contribution or indemnity against
a co-defendant in the agtion. Should the person served with this notice
make default in appearance, he will be taken to admit the validity of any
judgment which the cougt may give against the defendant, and also to admit

is own liability to contribute or indemnify, as the case may be. The net
result would be that the “third party” would be ultimately placed in the
same position of judgment debtor to the defendant as the defendant himself
is to the plaintiff—subject of course to any difference in extent there may be
between the amount of the original claim in the action and the amount of
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the contribution or indemnity. By adopting this procedure the defendant,
as we have already pointed out, saves a separate action and obtains a trial of
his case as against the third party, on much the same facts and at the same
time as the trial of the original action.

Jury and assessors.—Either party to an action has in certain cases an
absolute right to trial by jury. These cases are: interpleader matters and
actions of replevin, or for the recovery of land or tenements, or to enforce
any right relating to lands, or for the recovery of any damages in respect of
anv such right. But by an order of the Court for trial by jury, any other
‘action or matter or any question of fact arising therein may be so tried.
The usual number of a jury at a trial in a county court is eight. 'The party
desiring the jury must give notice of the demand therefor in writing to the
registrar five clear days before the day of trial ; a fee of eight shillings must.
be paid at the same time. Where notice of demand for a jury has not been
given in due time, ot if at the trial both parties desire to try by a jury and
no jury be then in court, the judge may, on such terms as he shall think fit,
adjourn the trial in order that notice for a jury may be given. If the judge
thinks fit, on application of either party, he may summon an assessor or
assessors to assist in the trial of the action. Assessors are persons of skill
and experience in the matter to which the action or matter relates, and a list
of local assessors is exhibited in the county court office. Any party who
requires an assessor is required, at the time of application therefor, to pay
to the registrar two guineas if the amount claimed in the action does not
exceed £20, and four guineas if it should excced that amount. Such
payments, as well as those for a jury, are costs in the action, unless the judge
otherwise orders.

Evidence and documents.—1It is most important that a litigant should
review his case some days before the trial. His solicitor would do this in the
course of preparing th: case for trial, and having taken advantage of those of
the intermediate proceedings referred to above which were appropriate to
the particular case, would now consider in particular the evidence to be
submitted to the court in support of his own client’s case and of the case
of the other side. The evidence would be of two kinds—oral and docu-
mentary. Oral evidence is the verbal testimony given in the court by the
witnesses. A full note, or “ proof™ as it is called, is taken of each witness's
evidence some time 'efore the trial, and each witness should sign it so that
he may be confronted with it in court if he should then tell a different tale.
All witnesses should be summoned to the trial by a subpeena. A4 subpeena
may be obtained upon application at the court office, and should be served
upon the witness in the manner directed for service of an ordinary summons,
There is no restriction as to the time which should elapse between the service
of the .ubpeena and the day of the trial, it being sufficient if the witness is
served within a reasonable time. Where the witness has documents in his
possession, a subpcena may be obtained which will recuire him to produce the
specified documents to the Court; and such a subpeena, which is called a
subpeena duces tecum, may be issued even if documents alone are required to
be produced by, and no oral evidence is desired from, the witnesses served.
?ll:ould a witness fail to obey a subpeena he may be summarily dealt with by

e Court.
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When documents are to be given in evidence, the party who desires to
tender them should be careful to see that they are properly stamped when
they are of a nature requiring a stamp. If they are unstamped, or insuffi-
ciently stamped, they can only be received in evidence after the party tender-
ing them has paid to the registrar of the court the amount of the unpaid
duty, and of the penalty for not stamping, and of the additional sum of one
pound. This means that if an agreement is unstamped which should bear
a sixpenny stamp, the party producing it at a trial would have to first
pay £11, 0s. 6d.—being sixpence for the stamp, £10 for the penalty,
and £1 fee to the court. The greater part of the £10 penalty would be
afterwards probably remitted b{' the Inland Revenue authorities upon an
o,pplicazslion giving some reasonable excuse for the document not having been
stamped.

Where a party relies, in respect of his own case, upon some document in
the possession of the other side, he must give notice for it to be produced at
the trial. Such notice having been given, and the other side having failed
to produce the document at the trial, the party who gave the notice will be
entitled to give in evidence a copy of the document, or give oral evidence of
its contents. Had the notice—usually called a “notice to produce”—not
been given he would, in the absence of production by the other side, have
been precluded from relying upon his own evidence of the document and
giving it in evidence as part of his case.> The importance of this notice may
be remarked in the trial of almost every cause. A plaintiff, for example,
relies upon a letter he has written to the defendant as a most material
element in the proof of his claim, and he accordingly wishes to produce it to
the court in the course of his evidence. The defendant, however, may have
lost the Jgtter. If such is the case, or if the defendant does not produce it,
the plaintiff, having given notice to produce it, will be entitled to tender the
press copy of the letter or any other kind of copy hesmay have made, or in
default of copies he may give a verbal #ccount of the contents of the letter.
In connection with this may be mentioned the “notice to inspect and admit,”
which should be given to the other side. Where a party desires to give
in evidence any document, he may, not less than five clear days before the
trial, give notice to any other party in the action who is competent to
make admissjons, requiring him to Inspect and admit such document. If
the other party does not, within three days after receiving the notice,
make the required admission, any expense of proving the same at the trial
must be paid by him, whatever may be the result, unless the court otherwise
directs.

Generally.—We return again to the trial of the action merely to remind
the reader that its intended end is a judgment, in ordinary cases either for
the plaintiff or for the defendant. For more particular informatiors on the
whole subject, reference should be made to the articles on JUDGMENT;
ATTACHMENT ; EXECUTION; DEBTORS ACT; APPEAL;
EJECTMENT; REPLEVIN.

COURSE OF EXCHANGE.—On every Tuesday and Thursday the lead-
ing bill-brokers and representatives of the banks meet in London, at the
Royal Exchange, for the purpose of settling the prices at which exchange
transactions shall be done in London on that and the succeeding day or two.
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These prices are the rafes of exchange at which bills are being negotiated, and
include the ruling rates between London and most foreign commercial centres.
Lists are made of these current rates of exchange—or, in other words, current
prices for the sale and purchase of bills of exchange—and are subsequently
published in the money columns of the newspapers. When so drawn up and
published, such a list is called a “ Course of Exchange.” In the same column,
and under the same general heading, are also published the rates ruling on
the principal foreign exchanges in respect of bili‘; payable in London. From
the Course of Exchange a reader can accordingly gather the cost of a remit-
tance by bill from London to a specified foreign country, and also the cost of
a similar remittance from a foreign country to London. The following
is the Course of Exchange as it appeared in a recent issue of the
Economist. ' -

London Course of Exchange.

Price Negotiated on *‘Change.

On, Usance.
Fob. 15. Feb. 17,

Paris . ' . . | Cheques | 25 174 25 20 | 25 174 25 20

Do. . . . . | 3months | 25 36} 26 41} |25 35 25 40
Marseilles o e Do. 25 36} 25 41} |25 36} 25 413
Amsterdam . . | Cheques | 12 2§ 12 27|12 2§ 12 2§

Do, . . . .| 3months| 12 41 12 43 12 4} 12 43

Berlin ., . . . » 20 63 20 67 |20 63 20 67
Hamburg . . . . » 20 63 20 67 [20 63 20 67
Frankfort . . . » 20 63 20 67 |20 63 20 67
Vienna and Trieste . . » 24 30 24 34 |24 29 24 33
Antwerp . . . . » 25 46f 25 51} |25 46} 25 51}
St. Petersburg . . . » 25 25} 25 25}
Moscow N " 25 25% 25 253
Genoa, Naples, &c. . . ” 25 56} 25 61|25 55 24 €0
Madrid, Barcelona, &c. . » 43% 44 4313 445
Lisbon . . . . " 475% 478 4745 47+%
Switzerland . ., . » 25 42§ 25 473 | 26 42% 26 474

The discount quotations current in the chief continental cities are as follows :—

Bank Open Bank Open
B::/to. M:n;kct. Rat;. Ma;mt.
Cl (-]

Paris . . 3 Jan.23,°08] 2§ | Genoa , . 6 Jan.27,08] 3}
Berlin ., . 4 Feb, 10,’10] 3 Geneva, . 3} Jan. 5,’10] 3
Hamburg . 4 Feb. 10,°10] 3 St. Petersburg . 5 July 9,’08] nom.
Frankfort . 4 TFeb. 10,’10] 3 Madrid . 4} Sept.24,°03] 3%
Amsterdam . 3 Oct. 13, ’09] 2 Lisbon . » 6 Jan. 9,°08] 5
Bryssels + 3% Oct. 9,°09] 2§ Stockholm . 4} Jan. 24,°10] 43
Vienna . . 4 May 7,°08] 3 Christiania ', 44 Feb, 3,'09] 4%
Rome . ., 5 Jan.27,°08] 3} Copenhagen . & Oct. 13,’09] &
Turin . . & Jan, 27,°08] 2% ,

At other centres the latest recorded quotations are :—

New York (call money) . 2@ Calcutts, Bank min, . .
Do. (endorsed Bills) + 44-5 | Bombay, Bank min, .

XY

P
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Foreign Rates of Exchange on London.

Rates Rates
Latest e . R Latest of Ex- Tsance.
Dates, :lfn];;e. Usance, Dates. change. Usance
Paris . Feb. 18| 25174 | Cheques | Lisbon , , .|Feb.17| 48d. | At sight
Brussels . — 17| 25-284% - Madrid . , .| — 18] 2690 .
Amsterdam , | — 17 12-13} Short | Italy. . . .| — 17| 2534 ”
Berlin. . — 18] 20-45 " Rio Janeiro. .| — 17| 15%d. |90 dysst
Do. . . — 18] 20'33 | 3 months | Buenos Ayres . | — 14| 48;%d. |90 dys st
Hamburg — 17| 2045} Short Montevideo. . |Jan. 21| 52id. |90 dysst
Frankfort — 18] 20-42 ' Calcutta. . ., |Feb. 18| 1/44 |telegraph
Vienna .| — 18] 24-05 » Bombay . . .| — 18] 1/4¢ | transfer
St.Petersburg | — 17| 9370 | 3 months | Hong-Kong. .| — 18| 1/93 "
New York — 18| 4'84} | 60 days ]‘ Shanghai . .| — 18| 2/47 »
Other Exchanges.
SOUTH AFRICA.
London on South Africa. South Africa on London.
Sight . . . . . § % dis, Sight . . ., . . }9%dis
30 days . . . .13, 30 days . . . s
60 4, . . . . . lg " 60 » . . . . . "
"o . .1 ' ,80 » . .. . L1,
120 LI . 3§ ”
AUSTRALIA.
London on Australie. Australia on London.
Buying. Selling. | Buying. . Selling,
... Cable, . . . . Par, ... Cable. . . . . 1003
981 On Demand . . . Par, 994 On Demand . . . 1008
974, 30 d/s . - e 994 30d/s c . . 100
974 60 d/s . . 983 60d/s . . .. 993

In the present article it will not be necessary te go further into the
subject of FOREIGN EXCHANGE than to merely explain the meaning
of the above tables. As we have already said, the term Course of Exchange
is little else than a synonym for the expression “Rates of Exchange,” except
that it imports the addition of the word ¢ current ” to that expression. The
Course of Exchange may therefore be taken as signifying a list of the Current
Rates of Exchange.

The first point to remark is that, the above list being published weekly, it
includes in its first division each of the rates settled during the wee{
Tuesday’s on the 15th December, Thursday’s on the 17th. In the first
column of that division are set out the cities at which the bills are payable ;
and in the second column is set out their “usance™ or the time at which
they are payable—generally at three months. In the third column are set
out the prices at which, these bills are being sold—these prices being the
current rates of exchange. Except when dealing with exchange upon
Russia, Spain, Portuggl, South America, India, and oriental countries
generally, the custom is to quote these rates on the basis of English money.
But with regard to the countries just enumerated it is their money which is
taken as a basis for the quotation of rates. Thus, taking the first'column of
the rates for cheques on Paris, the quotation 25'17} is to be taken as mean-
ing that £1 in London is worth 25 francs and 17} centimes in Paris. But
take the first colump of the rates for three months’ bills on Lisbon, and we

—
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find that 1 milreis in Lisbon is worth 88% pence in London. Where the
quotation is in decimals, it means that the English £1 sterling is the unit of
the exchange, and that the decimal quantity is its e(i!uiva]ent in the foreign
country; but where the quotation is in any other form, it means that its
figures represent an equivalent in English pence of the appropriate foreign
country’s unitary coin.

The next division of the list calls for little comment. It is an enumera-
tion of the chief continental and other cities, and sets out the bank rate
ruling in each of them with the date when it was fixed, and also the rate for
the discount of bills which rules in the open money market of each city
respectively.

In the third division appear the rates of exchange obtained in certain
foreign countries and cities for bills of exchange on London. Here the dates
are given upon which these rates ruled, and the rates themselves are quoted
upon the same principle with regard to a monetary basis as those of the list
in the first division. It is only in a few details, as in technical expressions,
that this list has any distinguishing features. Short means that the bills
quoted are cheques or bills either payable on demand or not later than at
three days’ sight. It is obvious that a cheque or a short bill should be
cheaper than a long bill or one payable at the expiration of a “term.” For
one thing, the parties liable upon the bill do not receive so long a credit,
and for another, the interest to be accounted for is not so great. Telg’ph
tr'nsf, or, as it is usually abbreviated, T.T., means that money is being
transferred at once by telegraph. Se¢ ARBITRAGE; BANK RATE.

COVER in the usual sense means a security against loss, and is especially
applied to the security given in speculative dealings in stocks and shares.
"T'he cover system, popularly so-called, is not usually adopted by brakers who
are members of the Stock Exchange; it is really the speciality of the “out-
side” broker. It méans that such a broker will open an account with a
speculator, and upon receipt of a deposit of say £5, he will buy or sell as the
case may be, say £500 of, e.g", a certain railway stock. If he buys for the
speculator and the price of the stock goes down £1, the £5 cover is lost to
its depositor—it has “run off,” the broker would say; and, on the other
hand, if the broker sells the same stock and the price rises £1, then also
would the cover run off. Of course the attractive theory of the cover system
is that the speculator can command the sale or purchase of say £500 stock
with a capital of only £5; and that if he is a buying speculator with a view
to sale—a “ bull™—and the price rises, or a seller with a view to purchase,
or “bear,” and the price fa{l)s, he will obtain as much profit as if he had
actually invested the whole £500. But in practice the theory rather fails,
and the speculator in differences is generalll;' a loser. Most frequently the
outside’ broker does not in fact buy or sell the stock at all, but is in effect
a principal speculator with his client. Such speculation is pure gambling,
the whole transaction depending upon the possibilities of the movements in
price of the selected stock; but if both the speculator and the broker
promptly at the stipulated times p:{ to each other the bond fide differences,
neither {ms reason to find fault with the other. It is otherwise where the
broker takes the cover, allows it to run off if possible, but if the differences
are against him makes default in payment to his client. Of course an out-
side broker may bond fide buy and sell according to his instructions. Should
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he do this, and any differences beyond the cover become due to him from the
client, he may sue for and recover them if there is no agreement limiting the
client’s rights and obligations ; and, under like bond fide circumstances, if the
differences were the other way the client could sue the broker.

. In dealing with a broker who is a member of the Stock Exchange, the
client has a right to see the entries of the bargains (purchases and sales)
made on his behalf. By the exercise of this right he may always safeguard
himself against imposition. Such a broker does not, however, as we have
already mentioned, deal on the cover system. Whatever he receives from
his principal in the nature and under the name of cover, is in fact a bond Jide
security against a possible bond fide loss. If he is satisfied with his principal’s
financial stablhtgehe may not require any security, but very generally the
principal would be expected to deposit shares together with a blank transfer
thereof. It is often the case that the broker uses this deposit and blank
transfer as a security on his own account for advances from his banker, there-
with to finance the transaction and sometimes to finance his business ger’lerally
See CARRYING OVER ; STOCKBROKER ; BLANK TRANSFER. ’

ORABS AND LOBSTERS.—Edible crabs, except for use as bait, and
lobsters, may not be taken, possessed, sold, exposed, consigned, or bougl:t for
sule which have recently cast their shell ; or are carrying spawn, or in the
case of crabs are of a less width across the broadest part of the back than
4} inches, or in the case of lobsters are ot 8 inches long. The penalties are
L2 for a first offence, and £10 for each subsequent offence, and the crabs or
lobsters may be scized.

CREMATION is not illegal if conducted in such a way as not to contra-
vene the provisions of the Cremation Act, 1902. If a deceased had expressly
desired c¥emation, the courts would interfere to prevent the burial of his
body without cremation; but after burial the court would probably decline
to interfere. There is no objection to the burial in donsecrated ground of
cremated remains, but the ecclesiastical authorities would decline to allow a
body to be disinterred with a view to cremation. A burial authority may pro-
vide for cremation ; but crematoria may not be constructed within 200 yards
of a dwelling-house, except by consent, nor within 50 yards of a public high-~
way, nor in the consecrated part of the burial ground of a burial authority.

CRIMINAL APPEAL. See APPENDIX.

CRISIS.—In a commercial community as in this country, where business
is largely dependent on a system of credit, actual cash is economised, and
the amount of debts payable on demand is very large, any extraordinary
and sudden demand for cash leads to a panic and a commercial crisis. The
prime cause of such a demand is a previous destruction of wealth or an
arrest in its production. Thus a bad harvest, a failure in the produc.tion of
some staple commodity, dr an extensive strike or lockout, may each prlmarilﬂ
tend towards a crisis. And when as a result of either of these, together wit
other like causes, there®occurs an extraordinary limitation of credit and a
sudden fall in prices, there then exists some of the most essential elements of
a panic. From this it will be seen that prior to the crisis there is a state of
extensive production of wealthy general employment of labour, diffusion of
credit, antf high prices. The cause and the sole reason for the existence of
the crisis being a want of cash, it naturally follows that the banks are its
objective. But by the necessary conditions of things, the banks are not in a
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position to readily meet this extraordinary demand. Their deposit customers
are usually the first to fall in with the spirit of the time, and they at once
withdraw their deposits. These and other resources of the banks which had
been increasing so rapidly during the previous good times had almost as rapidly
been advanced by the banks to speculative customers—sunk in docks, railways,
and other ventures which are realisable and productive only after many years.

"T'he result is a mutual distrust in the commercial world, a disinclination
to extend credit, an attempt at a general reduction into possession of all
outstanding assets, and finally a general run on the banks. The banks that
have been too speculative in past periods of plenty first feel the shock ; and
after them it extends throughout the banking world generally, always affecting
most adversely those banks whose assets are least capable of speedy realisa-
tion. At the back of all stands the Bank of England. Fortunately some
of the incidents of a crisis which affect the other banks most disastrously
have a beneficial effect upon the Bank of England. For example the
deposits which have been withdrawn from the other banks generally find
their way into the Bank of England. But in any case, the cash reserve now
usually held by the Bank of England is so great as to be practically an
unfailing resource at a time of crisis.t To prevent those who do not really
require cash from drawing undulg ull)(on those resources, the Bank of England
from time to time increases the bank rate, so as in effect to prohibit it to
those whose need is not pressing. Should this policy be inadequate to allay
the panic, there is always available a suspension of the Bank Act, the effect
of which would be to allow the bank to issue notes in excess of its proper
reserve of bullion. The adoption of such a policy would not in view of past
experience cause any unreasonable issue of notes, but would find its beneigcial
operation mainly in restoring public confidence. .

In view of probable crises, business should always be conducted with
prudence and caution' if it is to profitably progress. A business man should
always have available a certain reserve of easily realisable assets with which to
meet any possible contingency. He should always remember the difference
between marketable and unmarketable securities. Consols may be sold or
borrowed upon at a moment’s notice, even in times of commercial crisis; so
may some Stock Exchange securities and also commercial commodities such as

roduce. On the other hand land and houses, mortgages.thereof, book
ebts, and speculative stocks and shares would then be found useless.

That a crisis—that more than one or two even—will occur in the com-
mercial world during the course of a business career may be taken as certain.
Indeed the periods for their occurrence may be fairly reasonably ascertained ;
for: trade seems to fluctuate in terms of ten years, the first five showing a
gradual decrease in prosperity and the latter five an increase. The first
notablé crisis within a little more than a century past was in 1793—one which
was caused by the heavy drafts on our capital on account of the war with
France then progressing. In 1799 there was a panic, and again in 1814
when 240 British banks stopped payment. In and about the years 1825-26
about 770 banks failed, and Yorkshiremen had to live on bran. Further
crises occurred in 1831, 1837, and 1847. ,In the latter year disastrous
railway speculation led to a loss of over twenty millions, and the bank rute
rose to 13 per cent. 1857, 1866, 1873, 1885, and 1892 were also years of
crises; about the time of the latter year Messrs. Baring Brothers failing, and
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also many financial houses and building societies; in Australia nearly every
bank stopped payment.

CROPS may be distrained and sold for rent and also taken in execution
and sold under a judgment for debt. If they are assigned separately from
the land the assignment must be by bill of sale; and the sale of crops is
governed by the same law as the sale of goods generally. To unlawfully and
maliciously set fire to hay, grass, corn, or other crop, whether standing or
cut down, is to commit a felony. See AGRICULTURAL HOLDINGS.

CUSTOM and USAGE.—A custom, as understood in law, is a usage
which has obtained the force of law, and is in truth a binding law for the
particular place, persons, and things concerned. It must be “a reasonable
act, iterated, multiplied, and continued by the people from the time whereof
memory serves not.” A custom must be confined to a particular place—if it
were general throughout the country it would be law, not a custom. It must
be ancient, reasonable, certain, and have been continually and peaceably en-
joyed. A custom would be void which is unreasonable and uncertain and
savours too much of arbitrary power, such as would tend to make a lord of
a manor judge of his own cause. But it would be no objection to a custom
that it is not conformable to the common law of the land. It cannot vary or
alter the construction of written documents unless, in addition to being certain
and invariable, the custom is one which all the parties thereto could know.

A usage, or custom of trade or of nferchants, is not subject to the same
rules as a custom properly so-called. Though it must be reasonable, and
must not be repugnant to the terms of the contract nor to the law, it need
not be ancient, nor need it be known to the party to be bound by the
contract. The custom or usage of merchants is the foundation and a con-
tinually assential element of the commercial law, and as such is part of the
general established law of the land ; so far as adjudged cases are pertinent
to it, it must be controlled by them. It is only reafonable and necessary
that a usage need not be ancient, for the usages of trade are always changing
and developing; and again, it is only reasonable that proof should not be re-
quired of its being known to the party bound, for he must be taken to have
known of the particular usage if he deals in the market where it prevails,
or authorises his agent to deal therein, as in the case referred to in the article
on AGENCY. If there is a general usage applicable to a particular trade or
profession, those who employ any one engaged in such a trade or profession
are taken to have dealt with him according to that usage; but a usage for a
veterinary surgeon to charge for his attendance, when there has not been
much medicine required, has been held to be too uncertain a usage to come
within this rule. The usage of trade is a general and prevailing course of
business in connection with the particular trade or market, and it is not
proved by merely the gineral opinion of merchants—only by special iffstances
of the manner in which business is carried on, Where, therefore, any one is
called as a witness to rove a particular usage of trade, he should cause his
mind to revolve over instances known to him of its having been acted on.

As we have already said, a usage must not be repugnant to the terms of
the contract; in other words, it cannot be set up in contravention of an
express agreement. Consistently with this rule, in an action on a warranty
of prime singed bacon, the judge refused to admit evidence to show a
Practice in the bacon ¢rade to receive bacon as prime singed bacon which was
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to a certain degree tainted ; nor to show a practice to preclude the purchaser
from all remedy, if he does not discover and point out the defect by an early
day. In the comn trade it has been held to be a reasonable custom of the
Liverpool corn market, that when corn is sold by sample, if the buyer does
not on the day the corn is sold examine the bulk and reject it, he cannot
afterwards reject or refuse to pay the whole price. In the printing trade it
has been found to be a custom of the trade that a printer 1s not entitled to
recover for printing a work until the whole is completed and delivered ; but
there is no general custom of trade by which printers are bound to insure
for the publishers the paper of the works which they print. JIron trade.—
By the usage of this trade, warrants for goods deliverable f.o.b. to A. B.
or his assigns by indorsement, are considered to pass the goods free
from a vendor’s lien to bond fide holders for value. And see also HIRE"
PURCHASE SYSTEM; ORDER AND DISPOSITION ; FACTOR.

CUSTOMS.—The source of the revenues of the Crown may be divided
into nine great branches, the first of which is the customs, and the second
the excise. The following are the seven other branches set out in their
usual order :—Stamps, land-tax and house duty, property and income tax,
post-office, telegraph service, crown lands, and miscellaneous. The customs
with which this article proposes to deal are the duties or toll paid by the
merchant at the quay upon imported as well as exported commodities,
and imposed by authority of Parliainent. The EXCISE (g.v.), on the other
hand, is a taxation directly opposite in its nature to that imposed under the
name of customs, being generally levied upon articles of consumption pro-
duced and dealt with at home.

From the reference to the customs in Magna Charta, it would seem that
the name “customs™ was really iadicative of the origin of this form of
taxation in a common Jaw or customary right of the king to levy taxes upon
goods in the course of carriage in and out of the kingdom. But this common
law right to levy customs, if it existed at all, was undoubtedly limited to
impositions in respect of the exportation of wool, skins, and leather—three
commodities which were styled the stople commodities of the kingdom,
because they were obliged to be brought to those ports where the king’s
staple, or market, was established, in order to be there first assessed before
exportation. With the development of home manufactures, and as a con-
sequence of the statutory prohibition of the exportation of wool in the reign
of Edward III, exportation of these commodities ceased, and the taxes
levied thereon became of little value. Another ancient hereditary duty
belonging to the Crown was the prisage or butlerage of wines—a right to
levy a certain import upon wines imported into the kingdom. Other
customs anciently payable were subsidies—impositions by Parliament upon
any of the above-mentioned staple commoditjes over and above the
customary duty; tonnage—a duty upon all wines imported, over and above
the prisage and butlerage aforesaid; poundage—a duty imposed ad wvalorem
on all other merchandise whatsoever, and various other imports levied by
Parliament as occasion required.

The imprudent and unconstitutional levying of these imports was often
a fruitful source of public discontent and even of rebellion ; and it was from
the hands of the king who tried his subjects most severely in this respect—
Charles I.—that the%dngdom received a renunciation by the Crown of all its
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THE national revenue and expenditure of various
countries, as stated in the most recent

DITURE OF NA TIONS

These facts are not strictly compamble among

British | themselves, for the reason that the items included by

official Blue-Bock published up to April 1910, is | national revenue and expenditure are not identical

as follows : —

.

Country. Revenue, ]\‘z;:d'
-_ - 7]
Miliions Millions
sterling., ; sterling.
Russia . . . . 267 : 273
United States . . 165 ! 177
France . . . . 159 ! 155
United ngdom . . . 152 | 152
Austna-Hungary . . 148 | 148
Germany . . . 137 | 137 -
Italy . . . . . 93 90
Belglum . . . . 27 3t
Sweden . . . . . 12 12
Norway . A . 6 6
Denmark . . . . 3 i 5
Total . - . 1171 1186

In this Table the ro’iults fon the United Kingdom
relate to the year ended 31st March 19og.

Ell’l cvcry country,

However, the facts do give a
broad view of each nation’s national income and
expenditure.

We notice that six of the seven Great Puwers
which head the list have cach exceeded the 100
millions of revenue and of expenditure in one year;
Italy is the only great power that falls short of this.

Taking the scven Great Powers as one whole,
their combined revenue and expenditure is as
follows :-—

N
Ve pomll- 20 L1 Expendi-
Revenne, Tiive, Il Yevenue. ] i,
|
Millions | Millions Per “ Por
sterling, | sferling, | cent. | cent.
Tl;)e Seven Great i
owers . . . 1121 | 1132 96 | 95
The Four other [ i
Nations. . . . 50 54 4 5
Total . . .| ripx 1186 100 | 100

‘The National Expenditure of the Seven Great Powers. The height of each peak represents
the amount stated in the above Table.
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Thus, the seven Great Powers (Russia to Italy)
take g6 per cent, of the total revenue of 1171
millions, and spend g5 per cent. of the total expen-
diture of 1186 millions. A cogent, if elementary,
reason why they are Great Powers.

The huge expenditure of 1186 millions, in one
year, made by these eleven nations is nearly equal
to the whole capitalised wealth of Canada or of
Australasia, including all lands, farms, houses, rail-
ways, facteries, &e., &e. And it is equal to nearly
one-tenth part of the whole capitalised wealth of the
United Kingdom. This expenditure means that
over 3 millions per day are spent by these eleven
countrics,

Coucerning the yearly national expenditure per
Head of population in each country, the facts are as
follow :-—

YEARLY NATIONAT. EXPENDITURE PER HEAD
OF POPULATION.

Expenditure
Country. . per Head of
Population.
Shillings.
Belgium . . . . . . 92
France . . . . . . . 79
United Kingdo: . . . . 67
Austria-Hungary ce 65
Norway . . . . . . 55
Italy .~ . . . . . . . 55
Sweden . . . .. . 47
United States. . . . . 46
-Germany . e . . . . . 45
Russia . .. . . 43
Denmark . 38
All the 1x Countries 53
e —

The average national expenditure per head of
population by all the eleven countrics is 53 shillings
per year,  Of those nations 