UNIVERSAL
LIBRARY

OU_154990

AdVvVddl
TVSHIAINN












SOCIOLOGY OF LAW



INTERNATIONAL LIBRARY OF SOCIOLOGY
AND SOCIAL RECONSTRUCTION

Editor : Dr. Karl Mannheim

‘Advisory Board : HAROLD BUTLER, C.B., Minister in Charge of British I;[ormalion Service at H.M. Embassy,

Washington, D.C.; SIR ALEXANDER CARR-SAUNDERS, Director of the London School of Economics ;

SIR FRED CLARKE , Chairman, Central Advisory Council for Education ;  LORD LINDSAY OF BIRKER,
C.B.E., Master of Balliol College, Oxford.



SOCIOLOGY OF LAW

by
GEORGES GURVITCH
Ph.D., LL.D., D. ¢ L. (Sorbonne)

Former Professor in Sociology at the University of Strasbourg (France)
Professor at the New School for Social Research (New York)

WiTH A PREFACE By

ROSCOE POUND

Professor of Furisprudence, and late Dean of the Faculty of Law,
Harvard University

LONDON
KEGAN PAUL, TRENCH, TRUBNER & CO., LTD.
BROADWAY HOUSE : 68-74 CARTER LANE, E.C.4



First published 1n England
1947

To
ALVIN S. JOHNSON

THIS BOOK IS PRODUCED IN COMPLETE
CONFORMITY WITH THE AUTHORIZED
ECONOMY STANDARDS

PRINTED IN GREAT BRITAIN BY
BUTLER AND TANNER LTD., FROME AND LONDON



CONTENTS

PreEFACE, by Roscoe Pound . . . . . . . . ix
INTRODUCTION
THE OBJECT AND PROBLEMS OF THE SOCIOLOGY OF LAW

I. The Preliminary Question . . .
II. Trends in Jurisprudence and their relation to Soc1ology . 3

ITI. Trends in Sociology and their relation to Law . 11
IV. The Sociology of Human Spirit and the Structure of Socxal
Reality . . . . . . . . 33
V. The Definition of Law . . . . . . 40
VI. The Definition of the Sociology of Law . . . .48
CHAPTER 1
THE FORERUNNERS AND FOUNDERS OF THE SOCIOLOGY
OF LAW
CONTEMPORARY CURRENTS
SECTION I: THE FORERUNNERS . . . . . . 5%
I. Aristotle, Hobbes, Spinoza, Montesquxcu . 53

II. The Doctrines dealing with the Ju fal Order of ¢ Soc:ety »
opposed to the State (Grotius; Leibnitz, Nettelbladt ;
Physiocrats ; Fichte, Krause ; Savigny, Puchta ; Saint-
Simon, Proudhon ; L. Stein, O. Gierke) . . . 62

III. Universal History of Law. Comparative Law. Jural Ethno-
logy. Criminology (H. S. Maine, Fustel de Coulanges,

R. Ihering, B. W. Leist, Letourneau, Post, Steinmetz,

Frazer, Lombroso, Ferry, G. Tarde) . . . .74

SECTION II: THE FOUNDERS OF THE SOCIOLOGY OF Law | . 83

A. THE FOUNDERS IN EUROPE : 83

I. Durkheim . . . . . . . . 83

II. Duguit, Levy, Haunou . . . . . . 96

III. Max Weber and E. Ehrlich . . . . . 116

B. THE AMERICAN FOUNDERS : 122

I. O. W. Holmes . . . . . . . . 122

II. Roscoe Pound . . . . . . . . 124

III. Benjamin Cardozo . . . . . . 130
1v. Legal Realism and Beyond K. N. Llewellyn and

. Arnold . . . . . . . 135

SECTION III: SoME oTHER PRESENT-DAY CURRENTS (M. Leroy,
Pluralism, J. R. Commons, H. Sinzheimer, K. Renner, B. Horvath ;
Modern Jural Ethnology) . . . . . . . . 148

v



vi CONTENTS

Cuarter 11
SYSTEMATIC SOCIOLOGY OF LAW
(MICROSOCIOLOGY OF LAW)

SECTION 1: Forwms oF SociaLity AND KiNDs oF Law
A. THE CLASSIFICATION OF THE FORMS OF SOGIALITY
B. KINDS OF LAW CORRESPONDING TO FORMS OF SOCIALITY.
I. Social Law and Inter-individual Law . .
II. Masses, Community and Communion Social Law

III. Inter-individual Law of Separation, of Rapprochement, and
of Mixed Structure. . . .

IV. The Hierarchy of Kinds of Law
SECTION II: JuraL Socrorocy As A DEsCRIPTION OF THE DEPTH-
LEVELS (THE LAYERs oF Law) .

I. Unorganized and Orgamzed Law. Thelr lefcrent Re-
lations

II. Law Fixed in Advance, Fle)uble Law found ad hoc, and
Intuitive Law, . . . . . .

CHaPTER 1II
DIFFERENTIAL SOCIOLOGY OF LAW
(JURAL TYPOLOGY OF PARTICULAR GROUPINGS)
SECTION 1I: CLASSIFICATION OF SociAL GROUPINGS
SECTION 1II : DirFrFereENTIATION OF FRAMEWORKS OF LAaw As FuncTiONs

ofF TypeEs oF GRroups

I. Respective Capacities of leferent Groups to Engender Jural
Frameworks

II. Frameworks of Political, Economic, and Mystlc ecstatic Law
III. Unitary, Federal, and Confederated Frameworks of Law .
IV. Divisive and Unifying Frameworks of Law

V. National ‘and International Frameworks of Law

SECTION III: * SOVEREIGNTY ’ AND THE RELATIONS OF VARIOUS
JURAL ORDERS WITH THAT OF THE STATE

CHAPTER 1V

DIFFERENTIAL SOCIOLOGY OF LAW (continued)
(LEGAL TYPOLOGY OF INCLUSIVE SOCIETIES)

I. Legal Systems of Poly-segmentary Soc1et1es, havmg a Maglcal-
Religious Base .

II. Legal Systems of Societies given Homogenelty by the Theo-
cratic-Charismatic Principle. . . .

160
160
166
166
168

170
173

174
175

178

182
190
191
192
193

194
195

197

203

205

209



IIIL.

Iv.

VL

VIIL

CONTENTS

Legal Systems of Societies given Homogeneity by the Pre-
eminence of the Domestic-Political Group—Relativcly
Rationalized Systems .

Systems of Law of Feudal Socxety w1th Scml-ratlonal Scml-
mystical basis

Systems of Law of Societies Umﬁcd by the Prc-emmence of
the City—More Rationalized Systems .

Entirely Secularized Systems of Law of Societies Umﬁcd by
the Pre-eminence of the Territorial State and the Autonomy
of Individual Wills

Transitional System of Law of Contemporary Soc1ety

CHAPTER V
GENETIC SOCIOLOGY OF LAW

SECTION 1I: REGULARITIES As TENDENCIES OF CHANGE

SECTION II: Facrors, INTRINsIC AND EXTRINSIC

I.
1I.
II1.
Iv.

The Ecological Basis of Society and Law
Economics and Law

Religion, Morality, Knowledge, and Law
Collective Psychology and Law

CONCLUSION

SOCIOLOGY OF LAW AND PHILOSOPHY OF LAW

INDEX

vii

213

217

221
222

227
231
232

233
236
238

240

+ 245






PREFACE

Along with much that is unhappy, the war in Europe has
brought in its train one distinct good for us in the enforced coming
to the U.S.A. of so many eminent scholars from the Continent.
In law particularly, the course of history in medizval England,
on the one hand, and upon the Continent, on the other hand,
led to a deep gulf between two legal traditions—traditions of
lawmaking, of law teaching, and of administering justice—which
have made it difficult for one-half of the legal world of to-day
to understand and make effective use of the juristic development
of experience in the other. A more intimate contact is coming
about which can only be of advantage to each, if only in that
each will understand the other.

Again, the academic water-tight compartment idea of the
nineteenth century, which sought to keep each of the social
sciences strictly in its place, much as the citizen was to be kept
in his place in the ideal city-state of the Greek philosopher, has
been giving way before a realizing of the need of team play
among the social sciences, or of co-operation among them towards
common objectives. Sociology, in particular, has been working
with jurisprudence towards a better understanding of what we
call ““law ”, and of what lies behind the phenomena of the legal
order as those phenomena appear to the lawyer.

In Continental Europe there has grown up in the present
century a branch of sociology calling itself sociology of law ;
whereas in the U.S.A., with our characteristic bent to direct
study towards the practical problems of the legal order there
has grown up a sociological jurisprudence. The one has been
at work upon sociology with reference to the phenomena of group
life as involving ‘‘law ’’. The other has been at work upon
jurisprudence with reference to the adjustment of relations and
ordering of conduct which is involved in group life. The
emphasis of the one is upon a general science of society. The
emphasis of the other is upon a special science of law. Thus
the jurist has been looking at the Continental treatises on the
science of law as if they were treatises on jurisprudence from the
sociological standpoint, while the sociologists have been looking
at the literature of sociological jurisprudence as if it were an

attempt at a sociology of law. It is good to have a distinguished
ix
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exponent of the present-day sociology of law set forth the scope
and purpose of his science and a critique of sociological
jurisprudence.

In introducing a book on sociology of law, which is not a
familiar type of book in this part of the world, it would seem
to be the best course to explain something of what is meant by
the term and of what the author has in mind in his use of the
term ‘“law . If we grasp what is being written about, his
definition of law and of the scope and purpose of sociology of
law, both of which require thoughtful consideration as one reads
them—require to be thought through as well as read through
—will give a key to what follows, without which the Anglo-
American lawyer, unfamiliar with the present-day methodology
of the social sciences, may easily become bewildered.

In reading this book, as in reading the translation of Ehrlich’s
Fundamental Principles of the Sociology of Law, the reader, particu-
larly if he is a lawyer, must continually bear in mind what
it is that the author means by ‘law > and that it is not what
the lawyer, at least, is likely to have in mind when he comes
upon the, to him, familiar word. I have often written in other
connectians of the difficulties which arise from the multiplicity
of meanings of this term, as jurists use it, and the confusions
which arise from translation of Continental treatises on juris-
prudence in which we employ the word ““law ” for a word of
different import in other languages. Thus we are told that jurists
are concerned solely with quid juris—what of right—whereas
sociologists are only concerned with quid facti, in the sense of
reducing social facts to the relations of forces. But the English
or American reader may be moved to inquire whether the first
proposition (at least as to the qualification * solely *’) does not
flow from the term droit, Recht, diritto, ius, for which, perhaps
fortunately, we have no exact equivalent in English, ‘ What
is right backed by law ” is about as near to the idea as it can be
put in our tongue. The first part, what is right in the adjustment
of relations and ordering of conduct, is suggested more by the
word used in the languages of Continental Europe than by our
word ““law .  Our word suggests primarily what is backed by
the force, or what carries the guinea stamp of politically organized
society. Hence, on the Continent natural law has taken a first
place in the ideas of jurists, while in England and America what is
prescribed and given effect to by the organs of politically organized
society has almost excluded the other idea and has led to the
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dominance of the analytical school in the science of law. Both
sociology and philosophical jurisprudence have moved to over-
come this separation of the two ideas. But I am not sure that
it would not be an advantage if, while we recognized that neither
idea could be kept out of relation to the other, our language
could make us conscious that there are two ideas.

What, then, do the sociologists mean by law ? Clearly they
do not mean what thé lawyer means. Thus we are told that
there are * jural regulations so diffuse as to be unable ever to
reach the bench”. We are told that ‘“ the bench as well as
the State itself presupposes a law which organizes them and
determines their jurisdiction >’. This seems like the natural law
of the seventeenth and eighteenth centuries, but, I take it, has
a different meaning. However, the lawyer is likely to regard
any such ‘law behind laws” as for philosophy and sociology
and the science of politics. The law he is talking about is the
regime of adjusting relations and ordering conduct carried on
through the institutions and agencies of a politically organized
society, in accordance with a system of authoritative guides to
determination, applied and developed by an authoritative tech-
nique, by means of a judicial or an administrative process, or by
both. I do not think it a reproach to the lawyer that he stops
here, provided he realizes that the postulate of the legal para-
mountcy of the political organization of society is only a postulate
for the purpose of his subject.

As Malinowski has shown, the more important regulations
that order conduct in a primitive society work without the
support of any tribunals. This is true also to-day. Much of
social control is quite independent of the force of politically
organized society. The legal order, the order of politically
organized society, holds these other orderings together, adjusts
them to each other, and to the extent that it recognizes them
gives them its backing. This is the order with which the lawyer
is concerned. The monopoly of force which the legal order
claims and has held since the sixteenth century seems to him to
set it off from the other orders among which it establishes a
harmony. He sees how every activity of any consequence is now
subjected to either judicial or administrative regulation and the
legal order made to replace the inner order of so many groups
and relations. He sees how juvenile courts and courts of domestic
relations have superseded to no small extent the order of the
household as it was formerly recognized and backed by the law
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of the state. But all this does not mean that the legal order
and the body of authoritative materials of determination which
it has developed may be looked at apart from and ignoring the
broader basis of social control with which the sociologist has
to do.

““ Socially significant normative generalizations ”’, i.e. “‘ right-
patterns ”, of different degrees of precision and generality are
functionally, i.e. as functioning towards social control, involved
in the very fact of any group. They are implicit in the very idea
of a group. Hence they are implicit also in the very idea of a
politically organized society, and it is those which, from where-
soever they get their content, are established or recognized or
spring up in the legal order, the order of that society, about which
the lawyer is talking. There is that much truth in Austin.

It has been remarked by philosophers of law that in such
things as wills, conveyances with conditions and limitations,
settlement of trusts, articles of partnership or of incorporation,
contractual matrimonial property regimes, and in contracts
generally, men in a sense make law for themselves. This was
much insisted on by metaphysical jurists who sought to deduce
law from liberty and took contract to be the highest manifestation
ofliberty. In another way economists have spoken of the *‘ work-
ing rules”’ governing groups of associated individuals in what
Commons calls ‘‘ going concerns”’. As he says, ‘“ each going
concern is indeed a government employing its peculiar sanctions ”’.
But as things are in the society of to-day, the contracts of which
the metaphysical jurists spoke and the peculiar sanctions of the
going concerns or group-governments of which Commons speaks,
operate subject to the scrutiny of the judicial or administrative
process or of both and in subordination to the processes recognized
or established by politically organized society. From the lawyer’s
standpoint they are subject to law in the lawyer’s sense.

I do not think the thoughtful lawyer believes in *‘ the necessary
and a priori pre-eminence of state over other groups”. If he
has given any attention to legal history he cannot. But he cannot
fail to observe that we are, and have been since the sixteenth
century, in an era of paramountcy of political organization of
society and that the social control with which he has to
do is exercised through that organization and presupposes that
organization for its efficacy. For his purposes he assumes that
de facto pre-eminence without needing to postulate it as a necessary
or universal proposition to be accepted by thos¢ who look at the
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phenomena of social control from other standpoints and for other
purposes. The legal order—I purposely use ‘‘ legal ** rather than
“jural > in this connection—presupposes its own supremacy and
(without denying ‘‘ that each group has its order, its framework
of law, its own jural values ’) undertakes to require such orders,
such frameworks of law, and such jural values to exist or be
carried on or be applied in subordination.

It is not so much that lawyers hold that only the State can
make or establish law, in the sense in which the sociology of
law employs that term, as it is that they postulate the State or
the guinea stamp of the State or the enforcing agency of the State
behind law in their more limited use of the term, since the whole
development from an undifferentiated social control to the
specialized form of social control, which is their concern, has
gone on along with and as a result of increasing paramountcy
of politically organized society. But this must not blind us to
what the historical jurists saw through a glass darkly, and the
sociological jurists have been bringing out clearly, with respect
to the place of the law of the State in a larger view of the groups
and associations and relations, and of their inner order, and
the relation of that inner order to social control.

Lawyers will appreciate the discussion of ‘‘ social guarantees
on which are founded the effectiveness of all law ”’.  This should
be compared with Jellinek’s doctrine of *“social psychological
guarantee ”’ and the views of the historical jurists in the last
century as to sanction. Sociology of law has cleared up this
matter. The sanctions of the legal order of a politically organized
society are, for the lawyer’s purposes, generically distinct in that
from his standpoint all the other instrumentalities of guarantee
operate in subordination thereto. Indeed, the significant char-
acteristic of the maturity of law (meaning the lawyer’s law) is
the increased efficacy of its sanctions. The progress in this respect
from the want of sanction or feeble sanctions in archaic systems
of undifferentiated social control to the organized and thorough-
going sanctions of the differentiated and specialized social control
through law in the lawyer’s sense is a great part of the story
in legal history.

Except as there is still in some quarters a certain hold-over
from the eighteenth-century opposition of society and the indivi-
dual, or of the seventeenth-century opposition of government and
the individual, with the law of the land standing between them,
the thinking lawyer of to-day does not identify the all-inclusive
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society with the State. But beyond this it is true that lawyers
and sociologists are not entirely talking about the same things.

If lawyers unfortunately tend to ignore what the sociologist
is talking about, it is quite possible for the sociologist, in framing
a theory which will include his idea and the lawyer’s idea in
one, to miss a good deal that is significant in the lawyer’s law.
The persistence of taught tradition in doctrines and precepts,
the rule as to legacies on impossible or illegal conditions precedent,
the view of partnership which came down from the Roman law,
as against the mercantile view, the jealousy of corporations
extended to the business device of a trading company, the idea
of land as a permanent family acquisition, applied in a pioneer
community where lots were as fungible as corn or potatoes—
these phenomena of the legal order (and their name is legion)
call for the lawyer’s study and are very remote from the ““ living
law *’ of the sociology of law. Yet many of them have everyday
application in the courts. For the study of what lawyers mean
by law we must distinguish it generically for the lawyer’s purposes
from the different kinds of law which the sociologist recognizes
as such for his purposes. What is important is that each should
recognize the legitimacy of the view of the other for the other’s
purposes.

It could be wished that as we have the two words “ legal ”’
and “jural” (the former the lawyer’s word) we had also two
words where now we have the oneword ¢ law”’, used by sociologist
and by lawyer alike but with different meanings. In the langu-
ages of Continental Europe also there is but one word, not wholly
congruent with our word ““ law *>.  The Continental term comes
nearer to the sociologist’s meaning. But historically it has an
ethical connotation on one side and a legal (i.e. a lawyer’s) con-
notation on the other side. Perhaps it is as well that we haven’t
such a word in English. The word ius and its equivalents in the
languages of Continental Europe leads to an unconscious tendency
of juristic thought to lean to one side. The English word leads
to a like tendency of English and American juristic thought to
lean to the other. '

As to the relation of socmlogy of law to Junsprudence, we
are told that jurisprudence 1s a science of social engmeermg and
that its methods are * different techniques > of such engineering
“suited to the interpretation of particular needs of concrete
systems of law and corresponding types of inclusive societies
“ These different techniques depend upon their aims and these
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aims depend upon a combination of the real life of the law
(in the sociologist’s sense) at a given time and in a given milieu,
which is studied by the sociology of law, and the variable jural
(not legal) ideas and values ‘‘ whose specificity and degree of
objectivity is the particular province of the philosophy of law .
Thus sociology of law is a foundation subject for jurisprudence
giving us a sociological jurisprudence as philosophy of law is a
foundation subject, giving us a philosophical jurisprudence. If;
however, jurisprudence must build on these foundations, jurists
must insist that the foundations cannot be made the super-
structure. Sociology of law is not sociological jurisprudence any
more than the latter can claim to be an adequate sociology of
law. Its great service, from the lawyer’s standpoint, is in bring-
ing to light a better foundation for the understanding of lawyer’s
law than natural law which had to be given up, and yet left
an empty space requiring to be filled. Indeed, the intimate
relation of jurisprudence, philosophy of law, and sociology of
law is well brought out in Chapter I, in which the author in
reviewing the development of sociology of law at the same time
reviews significant features of juristic thought from Aristotle to
the present day.

It remains to call attention to the contrast between a sociology
of law, which realizes that it cannot replace but must go along
with philosophy of law, and the older sociology, which would
have dispensed with philosophy. Nor does it assume to dispense
with jurisprudence. Perhaps I may be pardoned for repeating
that neither sociology of law nor philosophy of law can replace
jurisprudence, which, if it needs both, as a basis of critique and
to correct its specialized generalizations (if I may so put it), yet
has a field to which neither is wholly adequate, important as
each is to the jurist who would be assured of a wise knowledge
of his subject.

ROSCOE POUND.






SOCIOLOGY OF LAW

INTRODUCTION

THE OBJECT AND PROBLEMS OF THE
SOCIOLOGY OF LAW

I. THE PRELIMINARY QUESTION

The sociology of law—a discipline more recent in origin than
sociology, of which it constitutes an essential branch—is still in
full course of formulation. Despite the constantly increasing
attention which it has aroused during the last decades, despite
its burning actuality, which we will try to explain, the sociology
of law still has no clearly defined boundaries. Its various
exponents are not in agreement as to its subject, or the problems
requiring solution, or its relations with other branches of the
study of law. From where does this lag in the development of
the sociology of law come? It derives from the fact that this
new science must fight on two fronts for its existence. It has
encountered powerful antagonists both in the camp of the jurists
and in that of the sociologists who, coming from opposite direc-
tions, sometimes unite to deny any place to the sociology of law.

In fact, at first view, it would not appear likely that sociology
and law could associate very well, inasmuch as jurists are con-
cerned solely with the question of the guid juris, while sociologists
are concerned with the description of the quid facti in the sense
of reducing social facts to the relations of Toices.© Hence, the
uneasiness of many jurists and legal philosophers who ask whether
the sociology of law does not intend the destruction of all law
as a norm, as a principle of the regulation of facts, as a valuation.
Hence, likewise, the hostility of certain sociologists, being disturbed
by the fear of re-introduction of value judgments into the study
of social facts through the mediation of the sociology of law.
The function of sociology being to unite that which the traditional
social sciences arbitrarily divide, these sociologists, moreover,
insist on the impossibility of detaching the reality of law from
the whole of social reality, seen as an indestructible totality.

Finally, those who propose to avoid ‘‘ the conflicts between
sociology and law *’ by sharply defining their fields and methods,
have affirmed that the normative point of view proper to the

jurist and the explanatory point of view proper to the sociologist,
' 1
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give social reality and law separate spheres of existence which
bar all possibility of a meeting. But if sociologists and jurists
must mutually ignore each other to pursue consequently the true
object of their studies, we are driven to the conclusion that the
sociology of law is both impossible and futile, and that in order
to do away with all difficulties, it suffices to do away with the
sociology of law.?!

The alternative between exclusivism, whether sociological or
jural, and the total separation of the spheres into two different
worlds, has, however, been overcome, as it had to be, by the
development both of sociology and jurisprudence.

Nobody has formulated the situation better than the great
French jurist-sociologist, Maurice Hauriou, who declared that
““a little sociology leads away from the law but much sociology
leads back to it ”’, to which we should add, for the sake of pre-
cision, that a little law leads away from sociology but much law
leads back to it. The most important American legal sociologist,
Dean Roscoe Pound, expressed the latter conception with singular
clarity when he wrote that *‘ perhaps the most significant advance
in the modern science of law is the change from the analytical
to the functional standpoint >. The functional attitude requires
that judges, jurists and lawyers keep perpetually in mind the
relation between law and living social reality, a consideration of
“the law in action”. ‘A fruitful parent of injustice is the
tyranny of concepts,” declared Justice Benjamin Cardozo, and
he went on to describe ‘‘ the limitation of their logic ”’ by socio-
logical considerations taking place in the present-day juridical
process. This, also, was the meaning of an earlier well-known
statement of Justice O. W. Holmes that * the life of the law has
not been logic ; it has been experience ’, experience of real
social existence which the juridical process, if it is not to be pure
verbal play, cannot overlook. The revolt against ‘ mechanical
jurisprudence ”” (Pound) or ‘“legal fetichism” (Geny), is an
indisputable tendency marking all jural thinking of the late
nineteenth and early twentieth centuries. Under the form of a
discussion of ‘‘ the broadening of the sources of positive law ”’,
and “free law ”’, this current has led to the summoning of
sociology to the aid of jurisprudence.?

1 Cf. Kelsen, Der juristische und der soziologische Staatsbegriff (1921) and his article,
“ Eine Grundlegung der Rechtssoziologie ” in Archiv fir Sozialwissenschaft (1915),
No. 30, pp. 830-76. i I e .

% For a detailed exposition of these discussions, which inspired an enormous litera-
ture, see my book, Le Temps Présent et I’Idée du Droit Social (Paris, 1932), pp. 213-333.
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That is why nobody should be startled to-day, neither socio-
logists nor jurists, to discover that, despite so much mutual
defiance, ‘‘ the pick-axes of the two crews, each hollowing out
its respective gallery, have finally met > (Bouglé). The meeting
place is precisely the sociology of law. Conflicts between socio-
logy and law leading to the ‘‘ impossibility * of legal sociology
were only the outcome of narrowness and aberrations in the
conception of the object and method of the respective sciences,
sociology and law. As Dean Pound pointed out with all good
reasons : ‘‘ These things are as much in the past in jurisprudence
as they are in sociology.”” ! The sociology of law is incompatible
not with the autonomy of the technical study of law, but with
the analytical school of John Austin (whose predecessors were
Hobbes and Bentham), with continental *‘ legal positivism >> and
with “‘ normative logicism >>. The sociology of law constitutes
no menace to sociology proper, but only to ‘ naturalism, positi-
vism, behaviourism and formalism >’ in sociology. Since it is
they which have hampered the normal development of our
discipline, let us set forth these questionable and often outmoded
currents in jurisprudence as well as in sociology. Simultaneously
we will demonstrate how the greater maturity both of juris-
prudence and of sociology have led each of them separately
towards the sociology of law.

II. TRENDS IN JURISPRUDENCE AND THEIR RELATION TO SocioLocy

Analytical jurisprudence has taken two forms, one narrow,
related to continental ‘‘legal positivism *’, the other broader,
identifying law with the totality of rules and principles applied
by tribunals in making their decisions. That is why we will
first of all examine the ‘ analytical > and ‘ positivistic-legal ”’
conceptions in the restricted sense. These conceptions, which
dominated the teaching of law in the second half of the nineteenth
century, did not consist of an affirmation that all law is positive
law, that is to say, established in a given social milieu. Their
thesis was rather that this positive character came from the com-
mand of a superior and dominant will, generally of the State ;
this latter had been proclaimed the unique source of law, detached
from the spontaneous forces of the social milien as well as from
particular groups, and imposing upon them an independent and
rigid legal order. Thus, legal positivism and analytical juris-

1 ¢ Sociology and Law ** in The Social Sciences and their Interrelations (New York,
1927), edited g’ W. F. Ogburn and A. A. Goldenweiser, pp. 325-6.



4 SOCIOLOGY OF LAW

prudence, having nothing in common with sociological positivism,
projected law into a sphere quite removed from living social
reality ; far above this reality soared the State, a metaphysical
entity rather than a real fact. For legal positivism, of course,
all sociology of law appeared as a crime of lése-majesté towards
the State and its order. The jurist in his ivory tower turned
with contempt from all that had to do with the social reality
of law. He was proud to argue in the formalistic vacuum of
the sanctuary of the State, legislative texts and decisions of official
tribunals which barred the road to all contact with the life of
society.

The Anglo-Saxon system of law, however, as founded on the
idea of the supremacy of the common law, is linked to ‘ judicial
empiricism *’ (Pound) and oriented to the unwritten and flexible
law, particularly case law and customary law (Coke and Black-
stone). Consequently, the followers of analytical jurisprudence,
especially the Americans, inspired by the  pioneers’ conception
of law >’ (Pound),! insisted on the dependence of all law on court
practices and decisions rather than on its dependence upon the
State or whatever sovereign agency. Furthermore the formula,
“law is the totality of rules applied by tribunals’’, may be
diversely interpreted. Its sense depends upon whether one views
tribunals as organs of the State or as agencies of ‘‘ the national
community ”’, more precisely of the all-inclusive spontaneous
society subjacent to the State, as well as to other groups. This
formula also varies in sense, depending upon whether one insists
on the binding of tribunals by case law, customary law, and
statutory law, or on the preponderant character of the free
decision of tribunals (decisionism, forecast by O. W. Holmes and
developed by the ““legal realists”’) or, finally, upon the broad
domain of different social codes, springing directly from social
reality and imposing themselves on the deliberations of courts
(Cardozo and Maclver).2

Obviously, the tendency of the analytical school has been to
consider tribunals primarily as the organs of the State and to
emphasize the subordination of their activity to case and statuory
law.?

1 Cf. the characteristic brilliance of Pound in The Spirit of the Common Law (1921),
pp- 112-92 and A. L. Goodhart, * Some American Interpretations of Law **, pp. 1-20,
in Modern Theories of Law (1933).

 Robert M. Maclver, Society, its Structure and Changes (1932), pp. 287-302.

® Cf. the work of the major American representative of the analytical school, Gray,
Nature and Sources of the Law (1909, 2nd ed., 1921). It is, moreover, interesting
to observe that the very structure of the Anglo-Saxon system of common law, and
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Logical normativism, referring back to ‘“ Kantian idealism
and basing itself on the irreducible opposition between ought-to-be
(Sollen) and being (Sein), in order to eliminate the possibility of
any sociology of law is, in the last analysis, nothing but a recru-
descence of ‘legal positivism’ combined with dogmatic
rationalism. According to this doctrine, law, being nothing but
a pure norm, admits only a normative and formalistic method of
study, every other method being destructive of the very object
of research. That is why sociology cannot study law and the
‘“ science of law »’ cannot take account of social reality. In the
study of law, everything is reducible to the research for a funda-
mental norm (Grundnorm) from which the system of particular
norms had to flow, formal logic alone being of any use here.
It is not hard to see that ‘‘ fundamental norm *’ merely replaces,
for this tendency, the metaphysical entity of the State separated
from social reality, as found in the thesis of legal positivism.
Moreover, the chief representative of this current, Kelsen, finds
it perfectly easy to grant that the legal system of norms reduced
to a fundamental norm is identical with either a national State
or with a world State, and that in this sense all law is State
law.

We will insist here neither upon the internal contradictions,
nor upon the naive dogmatism, nor upon the inescapable conflict
with facts, of analytical jurisprudence, ‘‘legal positivism *’ and
‘“logical normativism ”’; when they seek in the name of “ the
science of law ”’ to eliminate sociology of law. Roscoe Pound
and Benjamin Cardozo have made brilliant and exhaustive criti-
cisms of the sterility of analytical jurisprudence. In my earlier
works I endeavoured to summarize and synthesize the criticisms
of the analogous continental trends. Here it will suffice to
indicate the following considerations :

(a) Analytical jurisprudence and legal positivism run in a
vicious circle, the existence of the State presupposing law, of

particularly its development in the United States, favoured more the broader con-
ceptions of law made independent of and superior to the State—a necessary con-
sequence of the supremacy of the *“ common law ”, if this principle followed. Under
the influence of the historical school of jurisprudence, these interpretations took
preferably the traditionalistic form of the theory of the primacy of customary law
established for centuries. One can, however, see real limitations of this traditionalistic
bent and an orientation towards spontaneous and living law of actual society in the
latest representative of the American historical school, J. C. Carter (Law, its Growth
and Function, 1907), as well as in the English theorists of constitutional law of the late
nineteenth century, Walter Bagehot (Physics and Politics, 1873), and A. W. Dicey
(Introduction to the study of the law of the Constitution, 8th ed. 1915 ; Lectures on the relation
between law and the Constitution, 1914).
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which it is affirmed to be the only source,! and the State being
a sector of that social reality above which it is supposed to soar.
For even stronger reasons, the tribunals which apply law and
which in part create it, presuppose a pre-existing law which
organizes them. Moreover, not all law is sanctioned by tribunals
(see below) but only one of its sectors, or rather one of its levels
of depth, and even in this limited portion a great part of the
rules which are discussed by the tribunals are imposed on the
latter directly by the spontaneous jural life of society and of the
particular groups which it embraces.

(6) * Logical normativism *’, referring to “the pure ought
to be ”’, annihilates itself by replacing the a priori content of this
“ ought to be >’ by sensible empirical content which cannot be
formulated as categorical imperatives.

(¢) These two trendsaccept as the immutable essence of law the
technical procedures of systematization employed in certain epochs
(epoch of the Roman emperors and of the second half of the nine-
teenth century on the European continent), and consisting in the
reduction of various rules of law to unified sourcesfixed in advance.

(d) There are well-known facts of the origin and persistence
of jural regulation entirely independent of the State : this latter,
set up much later, intervenes little if at all in the functioning of law
over long centuries. No less incontestable are conflicts between
different frameworks of law affirming themselves as equally valid
within a same society. All these facts show the entirely artificial
and dogmatic character of these monistic interpretations of the
method and object of jurisprudence. The tribunals, which
obviously often have no relation to the State and which, even
when connected with it, sometimes (particularly in Anglo-Saxon
law) retain the character of agencies of the all-inclusive society,
play themselves a variable réle in the life of law. For instance,
as the distinguished anthropologist, Bronislaw Malinowski, has
pointed out, the more important jural regulations in primitive
society work without the support of any tribunals (cf. Crime and
Custom in Savage Society, 1926).

The analytical school, legal positivism, and logical norma-
tivism, in proposing to eliminate the sociology of law the better
to defend the efficaciousness of jurisprudence, succeed only in

1 This fact was most forcefully and clearly emphasized by H. Krabbe, the Dutch
_'}:l‘lxrist, in Die Lehre von der Rechtssouverdnitit (1906) ; Die Moderne Staatsidee (1919,

. transl. 1926) ; and by L. Petrazizky, the Russian jurist, in his Theory of Law
and of State (2 vols. 1908-10). Concerning these two authors, see my Le Temps Prdsent
et I'Idée du Droit Social (1932), pp. 140-9 and 270-05.
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compromising it by condemning it to total sterility from the
point of view of jurists themselves. In effect, the vocation of
the jurist is to resolve concrete cases of litigation according to
a coherent system of rules, standards, or principles of law valid
in a given milieu. But these concrete cases can be in complete
rebellion against the application of preconceived patterns. More-
over, the validity of law cannot be established by a simple inter-
pretation and systematization of legislative texts and decisions
of tribunals. Legal rules may remain entirely impotent, that is
to say, with no application whatsoever, while decisions may
contradict each other. If the jurist took no account of the living
law, of the spontaneous law in action, of the flexible and dynamic
law (which is in perpetual flux and obviously not detachable
from the social reality of law), of the behaviour, practices, of
the institutions, of the beliefs related to law, he would run the
danger of constructing an edifice entirely disconnected from the
law really valid, from the law really efficient in a given social
miliew. How, moreover, to interpret and how to systematize
texts without criterion, without penetrating the ‘‘ spirit of law
which animates it? A jurist, in order really to concern himself
with positive law rather than with formal logic, cannot detach
his constructions from sociological research into the efficient law,
which can be and, by virtue of its dynamic character, to some
extent always is in ‘‘ revolt against formulated codes .

Nobody has better described the embarrassing situation of
the jurist than did Justice Cardozo in The Paradoxes of Legal
Science (1928). ‘‘ The juridical function is dynamic and xreative.

The reconciliation of the irreconcilable, the merger of
antitheses, the synthesis of opposites, these are the great problems
of the law. Law defines a relation not always between fixed
points but often, indeed oftenest, between points in varying
position,”” that relationship and variation coming from the
spontaneity of social life. ‘‘ Law must be stable and yet it cannot
stand still > (Pound). How, under such conditions, can the jurist
do anything without sociology of law ?

The sociology of law shows itself indispensable not only to
the practical work of the jurist applying law to concrete cases,
but also to the jurisprudence or the systematic dogmatization of
a peculiar system of law. In effect, this discipline studies the
patterns and jural symbols,! that is to say, the jural meanings

1 Cf. on the réle of patterns and symbols in social life and in particular on * spiritual
cultural symbols ”’ in the life of law, Sections III,IV and V of this introduction.
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valid for the experience of a particular group in a particular
epoch, and works for the establishment of a coherent system of
such symbols. Thus, it is necessary to know what they symbolize,
that is, it is necessary to recapture what they express and to
unveil what they hide. But this is precisely the vocation of the
sociology of law. Furthermore, the criteria whereby are
abstracted normative symbolic meanings detached from the full
reality of law, as well as the principles which inspire the coherence
of any particular system of such meanings constructed by Jjuris-
prudence, cannot be established except by recourse to sociology
of law. It is the latter which brings out the collective beliefs
animating the experience of jural values in a given social milieu.
Thus, far from menacing the existence of jurisprudence, the
sociology of law gives that discipline consistency and effectiveness
by serving as an indispensable foundation.

We can achieve the same result by analysing the rather wide-
spread interpretations of jurisprudence as juridical technique.
At first that conception would seem perfectly acceptable, were
it not often and quite erroneously linked to a statement that the
law itself is a mere technique, which seems to us a mistaken and
dangerous point of view. When, for example, Justice Holmes
wrote that * prophecies of what the courts will do in fact and
nothing more, are what I mean by the law ”,* or when, much
more recently, Max Radin declared that ‘‘ the law is a technique
of administrating a complicated social mechanism ,* they spoke,
I believe, more of jurisprudence than of the law proper. In fact,
this chaszgteristic did not prevent Holmes from recognizing that
“ the law is the witness and external deposit of our moral life ’,*
which is surely not a mere technique, nor did it prevent him
from protesting against *‘ cynical > interpretations of his words.
Similarly, Professor Radin finally declares that ‘‘ humanity is,
after all, the business of law >> and recognizes that law is linked,
if not with justice, at any rate with ‘‘ humanitas and clementia > *
In so far as it is difficult to regard ‘ morality ”’, * humanity
or “ clemency ” as ‘ techniques ’, one must assume that these
authors do not sufficiently distinguish between law and jurisprudence
which is one among the disciplines in studying law. We can,
then, without any difficulty recognize that a constituent element

14 The Path of the Law ” in Collected Legal Papers (1921), pp. 173, 167-9.
3 Law as Logic and Experience (1940), pp. 163, 195.

3 Op. cit., p. 170.

¢ Op. cit., pp. 150-1, 164.
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of all law is * an ideal element ”’,! Justice or spiritual values (as
do Pound, Cardozo, Geny, Hauriou, Radbruch and the present
author, see infra sections IV and V),? and regard jurisprudence
as only a technique, especially in the service of tribunals. It
would even be veryimportant, in order to avoid all methodological
confusion, to agree that jurisprudence or ‘‘ legal science ”, is an
art and nothing more,® and fitted only to practical ends. Only
the sociology of law and the philosophy of law can be true
theoretical disciplines. Jurisprudence, on the contrary, is ‘‘ social
engineering > ¢ and the various trends within it (analytical and
historical jurisprudence, the newer ‘ sociological jurisprudence *’
as well as ¢ legal realism *’) are only different techniques of such
engineering suited to the interpretation of particular needs of
concrete systems of law and corresponding types of inclusive
societies.

But—and this is the decisive point—all technique is based on
theoretical disciplines which serve as a foundation,® as well as
on practical ends which it is designed to serve. Medicine’s
technique rests on physiology and anatomy, as well as on the
aim of restoring health. The art of the bridge engineer rests
on mechanics, as well as on the aim of supporting heavy loads.
Thus, one might say, the sociology of law, on the one hand, and
philosophy of law, on the other, are the two theoretical disciplines
which must constitute the bases of any jurisprudence conceived
as an art, i.e., as a judicial technique. For the work of systema-
tized prediction of what tribunals will do, the sociology of law
gives the jurist an objective description of the social reality of
the law valid in a given social milieu. The philosophy of law
gives him a criterion of jural values, aiding him in their parti-
cularized manifestations to reach concrete goals. _

In fact, the juridical techniques employed in different epochs

1 Pound, The History and System of the Common Law (1939), pp. 15-16, and * The
Ideal Element in American Judicial Decision ”, in Harvard Law Review, vol. 45.

2 See also Morris R. Cohen, Law and Social Order (1933), pp. 165 et seq.; and
219 et seq.

% Albetxl‘t Kocourek in his very stimulating Introduction to the Science of Law (1930),
has tried to oppose a purely theoretical-formal jurisprudence or ‘ science of law *
to the “ constructive or functional jurisprudence ” which is an art (pp. 32-5). He
regards such an * abstract-logical theory of jural relations ” (pp. 235 et. seq.) as
distinct not only from technique but also from both the sociology and the philosophy
of law. I must, however, confess that I believe Kocourek’s logical jurisprudence to
be a heritage of the analytical school and akin to Kelsen’s “ pure theory of law .
It, too, represents an absolutization of the logical elements working in a certain
technique, elements which in fact change with the technique itself.

4 Pound, Interpretations of Legal History (1923), pp. 141-57.
& See, in the same sense, Karl N. Llewellyn, * Legal Tradition and Social Science
Method », in Essays on Research in Social Sciences (1936), pp. 8g-120.



I0 SOCIOLOGY OF LAW

and cultural spheres (e.g., on the continent of Europe or in
Anglo-Saxon countries, in England or the United States; in
the Roman Republic or the Roman Empire, in the eighteenth
or nineteenth or the present century) are not at all identical.
Justification of the diverse and highly variable juridical techniques
depends on their aims. The aims depend on the combination
of the concrete situation of the real life of law at a given moment
and in a given milieu (studied by the sociology of law) and on
the variable jural ideas and values (whose specificity and degree
of objectivity is the particular province of the philosophy of law).!
For example, even the reduction of all sources of law to State
law, or at least to abstract propositions fixed in advance and
dogmatized into immutable ‘logic of law > by the analytical
school, legal positivism and normativism can be justified only
by the sociology of law which acknowledges the adaptation of
this technique to a particular type of juridical life. The opposite
techniques, too, insisting on the social functions, or on anti-
conceptualistic decisionism or on the plurality of equivalent
sources and on the preponderance of living and flexible law, find
themselves no justification except in the sociological acknowledg-
ment of entirely different situations in the reality of law
corresponding to other types of society, and so on.

Juridical technique, or jurisprudence, can be more or less
adapted to the type of the real life of the law, for the trans-
formations of technique often lag behind variations in real jural
life. Jurists have an inveterate tendency to dogmatism and
conservatism, the identification of entirely relative techniques
with the eternal idea, the “ Logos’’ of the law. The intense
constructive element, the particularly thick conceptual crust char-
acterizing all juridical technique, leads to a ‘“ mummification
of categories and formulas with consequent slowness and serious
difficulty in adapting jurisprudence, with its ‘‘ ceremonial my-
steries > (Thurman Arnold), to the new living reality of law,
a perpetual dynamism, always in motion, always in flux.

Where an ever-widening gulf yawns between traditional jural
categories and the reality of law, the sociology of law becomes
a burning actuality. This is the case in our epoch ; for here
is a situation in which abstract jural formulas prove themselves
to be totally incapable of capturing the turbulent flood of the
law’s real life, with its novel and unforeseen institutions arising
with elementary spontaneity. The jurist can no longer make a

1 See infra, Section V and Conclusion.
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single step without doing the work of a sociologist, without calling
in the sociology of law. And since this last, as a methodical
science, is often absent from legal education and never occupies
the place to which it is entitled, we see here and there the birth
of spontaneous sociology of law in the work both of legal theorists
and judges.

Obviously, this is not the first time in our epoch that conflicts
have arisen between a laggard juridical technique and a parti-
cularly turbulent life of law. But in earlier epochs—e.g., in the
seventeenth and eighteenth centuries—the efforts to allay these
conflicts and adapt juridical technique to the reality of law, had
recourse to ‘‘ natural law *’, allegedly deduced from pure reason
but in all truth only living law in revolt against rigid law which
was imprisoned in abstract formulas. To-day, owing to the
great complexity of the reality of law ; owing to the new philo-
sophical atmosphere which grants reason neither stability, nor
unity, nor a capacity to produce concrete contents ; finally,
owing to the development of sociological knowledge, this subter-
fuge of natural law,! to which some jurists still resort, cannot
solve the problem. Under present circumstances the sociology
of law alone is able to give jurists themselves a satisfactory solution
to the problems of jurisprudence.

Our analysis of the relations between the sociology of law
and jurisprudence has been an effort to eliminate a series of
objections to the possibility of the former, advanced by the
exponents of the latter. We must now treat in the same way
objections raised by sociologists. We have noted that the socio-
logy of law comes into conflict not with sociology, of which it
constitutes an essential part, but with ‘ sociological positivism,
naturalism, behaviourism and formalism . Let us now elucidate
these doctrines and show how they have been destructive to the
development of sociology itself, as well as of sociology of law,
and how they have been superseded.

III. TRENDS IN SOCIOLOGY AND THEIR RELATION TO Law

Sociological positivism, introduced by Auguste Comte, has
taken different forms, often contrary to the inspiration of the
founder of sociology. For Comte, ‘‘sociology > has a double
sense. On the one hand, it was a positive science of social facts.
On the other, it was ‘‘ the total science ”’, the science of sciences,

1 See my article *“ Natural Law ” in The Encyclopedia of Social Sciences and my
Expérience Juridique et Philosophie Pluraliste du Droit (1935), pp. 103-37.
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a sort of ““prime philosophy ” replacing ancient metaphysics.
This second conception of sociology led Comte to identify sociology
with a philosophy of history, with a theory of progress, to graft
on to it ethics and a Religion of Humanity, and to confuse, here
as elsewhere, judgments of reality and of value. Hence, too, the
foisting into sociology of what might be called an “‘ imperialist
tendency, denying the possibility of any other study of social
reality and claiming to absorb and to dissolve every previously
established social science and every philosophic reflection on
morality, law, religion, or history. Hence, Comte was led to
reject any division within sociology except that between static
and dynamic sociology. The unity of society was destined to
serve as a basis for ‘‘ total spiritual unification >>—the aim of his
¢ positive politics *’.

Comte’s position excluded the possibility of the sociology of
law not only because of his concentration on the study of general
rules of the development of society and his exclusion of special
branches of sociology, but even more because of his hostility to
law, to which he denied any reality. Law for him was but
a ‘“ metaphysical vestige . . . absurd as well as immoral ”.
Positivism ‘ causes the idea of law to disappear irretrievably ”.
Comte’s “ social point of view ”’ could not admit anything but
‘“ duties flowing from functions *> and resting directly on morality
and love. Society, according to Comte, is based upon a pre-
established harmony which excludes all antinomies, all conflicts,
which in order to be resolved would demand the formal guarantees
characteristic of jural regulation. The only concession made by
Comte—and it is to this that, so to speak, his reflections on law
boil down—is the admission that law plays a réle in epochs of
““ revolutionary transition >, the illusion of the ° equality of
rights ’ reinforcing the disintegrating and anarchical character
of the epoch.

. After Comte, sociological positivism gradually renounced its
identification of sociology with a prime philosophy, with a theory
of progress, and likewise renounced its exclusive unitarianism.
It restricted its conception of sociology to that of a positive
science of social facts. But at the same time it eliminated the
spiritual element which Comte found at the bottom of social
reality. It interpreted the latter increasingly in analogy with
natural reality, preferably physical or biological. While thus
renouncing the Comtian maxim of the irreducibility of the spheres
of the real, and limiting the object of sociology to that which is
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tangible, perceptible to the senses, sociological positivism did not
renounce sociology’s claim to absorb all social sciences and philo-
sophic reflection on social facts. It persisted, likewise, in denying
the possibility of special branches of sociology and in seeking
universal syntheses giving a monistic explanation of the
phenomena of social life. This led post-Comtian sociological
positivism to reduce all social reality to those externalizations
perceptible to the senses. It saw in society only a combination
of “social forces ”’, ignoring all other elements which penetrate
and guide these forces. Obviously, sociological positivism thus
impoverished social reality to a considerable extent. By its love
of poorly understood reality, it was led to exclude from the field
of its studies sectors of social reality as fundamental as the reality
of law, morality, religion, etc. Sociological positivism thereby
became social naturalism, reducing the problems of sociology to
those of mechanics, theory of energy, geography, demography,
finally biology, under the triple form of anthropo-racism, social
Darwinism, and organicism.

Among these currents, perhaps organicism alone took some
account of the problem of societal regulation, including the law.
This appears in the works of Herbert Spencer and Schaeffle, a
fact explicable by the implication in biological organicism of
more ancient elements of ¢ spiritual organicism >’ having a meta-
physical basis (Krause, Ahrens). It is biological organicism
which first inspired ethnographic research in the legal field. But
its arbitrary premises excluded any objective study of the specifi-
city of social reality, as well as of the réle which law plays therein.

Social psychologism, which overcame the prejudice of natur-
alism and mechanism thanks to the work of Lester Ward (Dynamic
Sociology, 1883 ; The Psychic Factors of Civilization, 1897 ; Pure
Sociology, 2 vols., 1908), Gabriel Tarde (cf. infra) and I. M. Bald-
win (Social and Ethical Interpretation, 1897), however, understood
neither how to distinguish the psychological aspect of social life
(collective psychology) from individual psychology, nor how to
avoid narrow subjectivism in the interpretation of psychic life,
nor how to show the specific réle of law in the structure of society.
It is true that Tarde (see farther on), a jurist himself, through
his works in the field of criminology became one of the closest
forerunners of the sociology of law. It is true, too, Baldwin
assigned a role to legal and ethical regulation, while Ward
attributed no importance to law, seeing therein only arbitrary
inventions. But this is not decisive testimony on behalf of
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psychological sociology. In fact, as Roscoe Pound emphasized
in his important programmatic study, ‘ The Scope and Purpose
of Sociological Jurisprudence ;! jurists by their effort to con-
struct ‘‘legal sociologies ”’, or at least theories of law on a
sociological basis, came even to utilize sociological theories
denying the reality of law. As examples, we might cite the
application of mechanical sociology by L. Gumplowitz, Die sozio-
logische Staatsidee (1902), and Grundriss der Soziologie (1886, post-
humous edition 1926), and the utilization of social Darwinism
by Vaccaro (Les Bases Sociologiques du Droit et de I’Etat, 1893).
To us there seems no doubt that these authors—and even Tarde
(to be discussed further)—did not find social reality of law, thanks
to their sociologies, but imported law from their independent
legal studies.

To conclude this brief account of the trends in sociology which
have been unfavourable to the development of the sociology of
law, we should mention two other more recent tendencies, German
sociological formalism and American behaviourism. Sociological
formalism, whose principal representatives are George Simmel
(Soziologie, 1908) and L. von Wiese (System der allgemeinen Sozio-
logie, 2 vols., 1926-33, English translation by Howard Becker,
1932), limits the entire study of sociology to ‘‘ pure forms of
interhuman relations ”’, exclusively. It bars all the cultural and
spiritual content of such forms, e.g., law, morality, religion,
knowledge, and @sthetics as well as the material basis of society,
whether demographic, geographic, instrumental, economic or
whatever. According to partisans of this conception, to begin
to study not simply abstract forms of *‘ sociation > but also the
totality of concrete social manifestations, is to dissolve sociology
in other social sciences or in history. Sociology thus loses its
special object ; there can, therefore, be no interrelation between
sociology and particular social sciences ! If this trend has had
the merit of renouncing sociology’s initial claim to dissolve all
particular social sciences, and if it has favoured the study of
types of sociations and groupings, it has, by rendering sociology
perfectly sterile, paid far too high a price for its gains. This
conception is nothing but an abstract and anti-historical ration-
alism combined with a nominalistic prejudice concerning social
reality.? In their methodological considerations the formalists

1 Harvard Law Review (1912), vol. 12.
3 Cf., for a criticism of sociological formalism, my Essais de Sociologie (1938) and
P. Sorokin, Contemporary Sociological Theories (1928), pp. 488-513.
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forget that the object and method of a science are different matters
and that a single object—social reality—may be studied by diverse
methods :  typological (sociology), individualizing (history),
normative and technical (jurisprudence, etc.). Furthermore,
formalist sociology, barring all sociology of culture and spiritual
life (sociology of knowledge, religion, law, etc.), which is actually
in full development, is rightly rejected by the crushing majority
of contemporary sociologists.

Behaviourism was at first merely a very disputable application
to psychology of the purely bio-genetic theory of conditioned
reflexes of the Russian physiologist, Pavlov. The aim was to
eliminate the specificity of human conduct as distinguished from
animal behaviour (John B. Watson, Psychology from the Standpoint
of a Behaviourist, 1914). Subsequently it was introduced by a
series of American authors to the solution of problems of social
psychology and sociology. Social behaviourism, in the strict
sense of the term, undertakes to reduce all social life to physico-
physiological reflexes as responses to external stimuli. To be
consistent, it cannot escape the narrow circle of external stimuli
and reflex-responses. But since, on such a base, no communica-
tions and connections, let alone profounder unions, are possible
between human conducts, even the most radical behaviourists
(e.g., Floyd Allport, Read Bain, and George Lundberg) have
been forced to introduce, on the one hand, the concept of ¢ social
stimuli” and, on the other, ‘‘reflective responses” (internal
environment), resulting in ‘‘ reflective behaviour >>.! Now, the
conception of reflective responses and reflective behaviour re-
introduces the problem of consciousness and of the communica-
tion of consciousnesses. Here reappear all the problems which
behaviourism sought to eliminate. As for ¢‘ social stimuli ”’, the
term is veritably a vicious circle in itself, because it assumes as
known that which the behaviourists proposed to explain physio-
logically and naturalistically, the extremely complex structure
of social and mental reality.2 This is confirmed startlingly by
the fact that the works of the most radical behaviourists are replete

1 See F. Allport, Social Psychology (1924), pp. 148 et seq. ; Read Bain, *“ Trends in
American Sociological Theory ”’, pp. 107 et seq. in Trends in American Sociology (1929),
ed. by R. Bain ¢t al. ; J. E. Marney, “ Trends in Social Psychology », pp. 134 et seq.
in R. Bain et al. ; G. Lundberg, Foundations of Sociology (1939), pp. 221 et seq.

2 It should be noted that the behaviourists’ principle of * social stimulation ” is
contradictory in still another sense. Their premises drive them towards the most
thoroughgoing individualist nominalism, if not towards physiological solipsism. In
this sense, the complete negation of the reality of groups and collective conduct of
groups is, in F. Allport (Institutional Behaviour (1933), p. 238 et seq.), much more
consistent than the recognition of their reality in G. Lundberg (op. cit., p. 163 et seq.).
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with considerations of ‘‘societal patterns and symbols .1 As
though the symbols, even if quite erroneously reduced to simple
signs or expressions, were possible and could have an effect with-
out an understanding of their inner significance and without
“insight” | In the light of all those internal contradictions and
all this inability to follow consistently from the point of departure,
it is not astonishing that among the most moderate behaviourists
(and still more among a rather large number of sociologists and
psychologists who have adopted some behaviouristic terminology
because it is fashionable), everything comes down to a rather
trite conclusion long accepted by the majority of students. It
consists, as Florian Znaniecky emphasizes with reason, solely in
the demand ¢ that human actions and their changes, as empirical
data, must be studied in the spirit of scientific objectivity .2
This excludes the method of subjective introspection which re-
places the mentality of the observed by that of the observer. But
it in no way excludes the method of interpretive comprehension,
of insight into the internal significance of the individual and
collective human conducts observed.® While the behaviourist
conception was a pure and simple return to social naturalism
based on physiology, while it offers nothing new, it has, at the
same time, produced total confusion concerning the réle in social
life of regulation, rules, values, ideas, in short of the spiritual
element. It has transformed all those constituent elements of
social reality into *stimuli > acting in more or less mechanical
fashion. Thus it has been an obstacle to the development of
the sociology of law, as well as to all precise theories of *“ social
control ”’, more broadly to all sociological study of “ the non-
material aspects of culture, of higher social values .t

W. G. Sumner’s conception of ‘‘ folkways and mores * as one
of the most fundamental fields of sociological study may be con-

1 The works of Lundberg (op. cit., pp. 9 et seq., 45 ¢t seq., 106 et seq., 195 ct seq.,
253 et seq., 311 et seq., 399 et seq. ; also Social Research (1929), pp. 14 et seq.) are
particularly characteristic. He uses and abuses the term * symbol ” to hide the
contradictions of his thought.

3 Social Actions (1938), pp. 17 et seq., 52-3.

3 It should be noted that in France the sociologists most inclined towards objective
methods, Emile Durkheim and Lucien Levy-Bruhl, finally recognized the necessity
of studying the internal significances of human conduct. ~Durkheim, in his last works,
insisted on the réle of values and ideals in social reality, and Levy-Bruhl devoted
himself to research into the primitive mentality (cf. my Essais de Sociologie, 1938,
and my Morale théorique et Science des Meurs, 1937).

4 See C. A. Ellwood, Methods in Sociology (1933), pp- 54 et seq. For a general
criticism of behaviourism, see pp. 16—56, as well as the preface, pp. vii et seq., and
Pp- 43 et seq., and 519 et seq. ; in R. M. Mclver, Society, its Structure and %‘hangas
(1031), and Maclver, Is Sociology a Natural Science ? in American Sociological Society
Publications (1931).
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sidered as Anglo-American sociology’s first step towards problems
of sociology of law and morals. In his two works, Folkways, A
Study of the Sociological Importance of Usages, Manners, Customs and
Morals (1906), and The Science of Society (in collaboration with
A. G. Keller, 4 vols., 1927), Sumner established that the irre-
ducible character of social reality in regard to individuals and
their interrelations shows itself most palpably in the regulation
of conduct by ‘ folkways”. The latter, at first, impose them-
selves unconsciously and anonymously. ‘‘ Folkways are habits
and customs of the society . . .; then they become regulative
and imperative for succeeding generations. While they are in
vigour they very largely control individual and social under-
taking. The folkways therefore are not creations of human
purpose and will.” The regulative and imperative character of
folkways is concentrated in the ‘“ mores ”’, *‘ including a judgment
that they are conducive to societal welfare and exercising a
coercion on the individual to conform to them, although they
are not co-ordinated by any authority . ‘ Institutions and laws
are produced out of mores. An institution consists of a concept
(idea) and a structure.” To *‘ crescive institutions >’ (for instance,
property, marriage, religion) must be contrasted ‘‘enacted in-

stitutions ’—law. ¢ Rights are in the mores before they are in
law and go with a regulative system, whether that is well organized
or not.”> ““It is impossible to draw a sharp line of distinction

between mores and laws. The difference is in the form of
sanctions which, in the law, is more rationalized and organized.”

Sumner insists strongly on the réle of ‘‘ societal regulation
which is one ¢ of the life necessities ** of society, ‘ indispensable
for societal maintenance ’. But his premises and methods do
not permit him to achieve any exact differentiation among simple
social pressure, technical regulation or, finally, cultural regulation
proper, nor to reach any precise distinction within the latter
among regulation by law, by morality, by religion or by @sthetics.
Sumner sets out from premises which are on the one hand
utilitarian, on the other evolutionistic. These make it impossible
for him, despite constant efforts, to distinguish between cultural
values and patterns, on the one hand, and technical habits and
patterns on the other. He is even incapacitated from seeing in
technical, moral, and jural usages anything more than stages in
a continuous evolution, artificially constructed by him. The only
distinction is found in the growing force of sanction, due to

increased habitual routine. He does not see that different folk-
B
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ways conflict as irreducible principles, excluding mutual con-
tinuity, or that the character of sanctions is not sufficient for
understanding the internal structure of the regulation they
support. We must add that Sumner’s conception artificially
reduces all moral and jural life exclusively to tradition and
custom, ‘‘inertia and rigidity ”’, barring the element of
spontaneous innovation, of collective creation, of revolt or amend-
ments. Moreover, Sumner eliminates from the ethos every
element of ‘“ telos »*, of spiritual values, of the ideal, declaring
that ¢ the mores having the authority of fact are the only criteria
of right and wrong . Thus we must conclude that the effort
of Sumner and his school to enable sociology to encompass the
study of the social reality of law and morality failed.

Sumner’s conceptions were fruitfully criticized by F. H. Gid-
dings. This sociologist showed that the author of Folkways did
not succeed in distinguishing ‘the non-appreciative and the
appreciative esteeming patterns’’ connected with ““societal telesis”’
( The Scientific Study of Human Soctety, 1924, pp. 74 €t seq., 143 et seq.,
69 et seq.). According to Giddings, among ‘‘mores” in the
latter sense it is necessary to distinguish between mores penetrated
by moral values, and ‘ themistes *’, mores connected with justice
(pp- 264 et seq.). Finally, this author emphasized that * folk-
ways ”’, with their diverse significances, must be contrasted with
‘“ stateways >, the perpetual tension between the two cutting
across the foregoing distinctions (pp. 190 et seq.). In this way
Giddings’ criticism broke the evolutionistic and utilitarian har-
mony of Sumner’s constructions and showed the impossibility
of achieving, on the given basis, a sociology of law and morality.
The same must be said of the writings of E. Westermarck on
The Origin and Growth of Moral Ideas (2 vols., 1907) and Ethical
Relativity (1932). His work must be distinguished from that of
Sumner and Keller favourably, however, because of his abandon-
ment of utilitarian prejudices and his description of the emotive
basis of mores. But thoroughgoing psychological subjectivism
prevents Westermarck from finding an exact place for the
sociology of law and morality in sociology, which he does not
distinguish from ethnography and social psychology.

Much more important for the broadening of sociology, in the
sense which concerns us, was the introduction into American
sociology of the theory of ‘“social control . After its author,
E. A. Ross, had formulated its foundations in a series of articles
published in the American Fournal of Sociology (1896-8), and in
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his book, Social Control, A Survey of the Foundation of Order (19o1),
this problem became one of the main centres of American
sociological interest and inspired a very considerable literature.
The point of departure of Ross’s conceptions were two main
theses. First was the distinction between * social influences »’
(*“ direct psychological pressure, stimulation or suggestion of the
society on the individual as a manifestation of social forces **)
and ““social control as regulative institutions”, ‘‘imposing
adjustments >’ and ‘‘ designed to repress undesired conduct and
to encourage desired conduct”. Second was the idea that
““order ” in social life is not instinctive and spontaneous, but
rests on and is the product of social control. Since society is
impossible without order, social control is the indispensable con-
stituent element of social reality. This second thesis is reinforced
in Ross by two arguments of unequal value. Quite justified is
his insistence on the multiplicity of irreducible conflicts in social
life which can be only provisionally stabilized by constantly
renewed applications of social control. Quite controversial, how-
ever, is his interpretation of the ‘‘ social ’ in a radically nominali-
stic sense, as an assemblage of isolated individuals and even as
a sort of fiction, the sole connection between the individuals
stemming from social control. The basis and sources of social
control itself are consequently left without consideration. Among
the various types of social control, law is for Ross ¢ the cornerstone
of the edifice of order, the most specialized and highly finished
engine of control employed by society >’. The integration of
law in the general body of social control permits its study in its
functional relation to concrete societal situations, and favours the
development of a sociology of law. For the latter, *law and
imperatives would be, as in fact we find them, neither uniform
nor immutable, but adapted to the situation in which society
happens to find itself >. Even the importance of law, as com-
pared to other types of social control (morality, religion, art,
education, etc.), can vary with the type of society. These ideas
of Ross gave rich results in the studies of the greatest American
sociologist of law, Roscoe Pound, to whom Ross dedicated his
Principles of Sociology (1902), and who, in turn, emphasizes con-
stantly his acceptance of Ross’s general principle of social control
(see further).

Despite all these promises of Ross’s theory of social control,
however, it has not shown itself a sufficient basis for an effective
reformation of sociology which would permit the development
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of a sociology of law. First, the sharp opposition between
‘“ influences or social forces *” and social control, implying regula-
tion, has been very much weakened, if not abolished, by confusion
in the author’s analysis of (a) ‘“ kinds of control ”’, (5) *‘ means
(or methods) of control > and (¢) *‘ agencies of control . If we
take account of the fact that differences among kinds of control
(law, morals, religion, etc.) are differences among values served
as well as among their structural significances, and that for the
achievement of its specific regulation every kind of control can
employ the most variable methods (or means such as influences,
stimulations, etc.), we realize that to identify kinds of control
with means of control is to destroy the basis of the whole con-
ception. Thus, Ross is led to include in social control the things
which he first opposed to it (pressure, suggestion, illusion, public
opinion, habit, prestige, etc.), as a consequence of failing to
observe that every kind of social control can utilize the enumerated
means in its operations in a different direction or in different
combinations. As a consequence, he unintentionally wipes out
all lines of sharp demarcation between the problems of social
control and those of collective psychology, which led in later
discussions to such a broadening of the notion of social control
as to deprive it of all precise meaning. Thereafter it was, by
many authors, assimilated to a general psychological description
of ““social stimuli . The identification of kinds of control with
agencies of control has been no less fatal. In fact, agencies of
control are the various social structures (e.g., various forms of
sociation, of groups, of blocs of groups or inclusive societies),
each of which can serve as a support for several kinds of control
simultaneously, and each of which exercises a control on its own
members. The problem of the relation between social control
and the different types of groupings within an inclusive society
entirely escaped Ross. This was probably because his radically
nominalist conception did not let him grasp the reality of collective
units and of their specific orders. He connected the various kinds
of social control only with the inclusive society. He considered
order created by social control as a unique order ; as though
order were an absolute and not a relative principle, and as though
there were not in every society an inextricable pluralism of orders
and agencies of social control for achieving them ! For Ross,

1 The most elaborate doctrine in this direction is that of L. L. Bernard, Introduction
to Social Psychology (1926), Chapters XXXV-XXXVI ; Fields and Methods of Sociology
(1934), pp- 47 ¢t seq. ; and Social Control in its Sociological Aspects (1939).
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there was but one way to give his theory of social control more
precise contours. Having clearly distinguished among kinds,
means and agencies of control, this was to connect the kinds of
control to collective spiritual values which inspire them and
which make of them authentic bodies of normative regulations.
In fact, for certain types of social control (morals, religion, etc.),
Ross envisaged this road.alluding to their link with ‘“ social ideals
and valuations ”’. Not only did he not insist on this link, how-
ever, but he flatly excluded it from other types of social control,
particularly from law (Social Control, pp. 411 et seq., and Principles
of Sociology, pp. 423-30) transforming law, too, into a pure
technique.

Among continuators of Ross’s social control theory, C. A. Ell-
wood unquestionably showed the strongest tendency to define and
limit the notion of social control by demonstrating its indispens-
able link with the ideal and spiritual elements which are the
constituent principles of social reality itself. Inspired by the
spiritualistic rationalism which was the basis of the social evolu-
tionism of the English sociologist, L. T. Hobhouse,® Ellwood
insistson the idea that social control leans on *‘ the social idealism”
in realizing * the spiritual side of social life *’, which is represented
“by higher cultural values, ideas and ideals”, through the
regulation of conduct. With Ellwood, the kinds of social control,
moreover, are reduced to those which contribute to create social
order in the strict sense of the term, i.e., social morals, law,
religion, and education. At the same time Ellwood believes in
the continuous progress of social life towards an ever-augmented
spiritualization and rationalization, aided by an ever more con-
scious, more elevated, and more effective social control.2 Despite
Ellwood’s merits in having brought out the link between the
problem of social control and that of the intervention of spiritual
values in the constitution and action of social reality, his way of
developing and formulating this idea gives rise to grave objections.
It is not a question simply of the implications of the altogether
questionable idea of social progress, based on a confusion of
judgments of reality and judgments of value, or of his belief in
a continuous evolution, which is more and more rejected by

1 Morals in Evolution (1906), Mind in Evolution (1918), The Rational Good (1921),
The Elements of Social Fustice (1922).

3 The Social Problem (1915, 2nd ed., 1924) pp. 21-48, 92, 115, 191-9, 207 ; The
Psychology of Human Society (1925), pp. 390-468 ; Methods in Soctology (1933), pp. 21
et seq, 129-214. See also his stimulating article *“ The Sociological Foundation of
Law ”, in Green Bag, vol. 22 (1910).
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sociologists. What is more important is the fact that Ellwood,
instead of studying the functional relations between spiritual life
(which, moreover, do not at all necessarily have to be rational,
that is to say intellectual), and the various manifestations of social
reality, treats of the ¢ spiritual” as of a disembodied and
immutable realm in the manner of an abstract and dogmatic
idealism. Thus, he subjects sociology to a precise philosophy of
his own, harking back into a purely ideological method excluding
all relativity and all the infinite plurality of the symbolic aspects,
significances, and spiritual values in their bilateral relations with
social reality. By his idealistic dogmatism he thus involuntarily
compromises the indispensable idea of the sociology of the spirit,
which with him takes the form of a return to an ancient sort of
social philosophy which confuses the social ideal and * the nature
of society .

A very important contribution to the problem of social control
and sociology of human spirit was made in the well-known works
of C. H. Cooley. It is only in his last book, Social Progress (1918),
that Cooley employed the term social control explicitly, but the
problem, in connection with that of the structure of social reality,
occupied him from the outset, i.e., in Human Nature and Social
Order (1902), and especially in Social Organization (19og). Con-
trary to the ‘ nominalism >’ of Ross, and to the attitude of Ellwood
which had a compromise character, Cooley takes a sharply
““realistic > position in regard to social entities. He insists on
the irreducibility of the ¢ social whole ”’ to its parts, and on the
essential specificity of social reality. This specificity consists in
the fact that “self” and ‘ social unity >’ are only the abstract
aspects of the * organic and living whole of mind *’ in perpetual
creation. This ¢ creativeness of the living mind *’, in which self-
consciousness and social consciousness are ‘‘ twin-born ”’, gives
rise to social ideals and valuations, to symbols and standards,
which are, at the same time, products and producers of social
reality. The spiritual life, which through significant meanings,
as immanent element of the social reality, manifests itself equally
in the “we” and in the ‘“self”’, constantly transcends itself.
According to Cooley this process leads to an identity * between
moral and social whole ”, as opposed to the ‘‘ sensual *’, the ideal
of goodness and rightness being the ‘‘ creative social whole ”’ itself.
Social control, whose regulation is directed by social valuations
and ideals, is thus a process immanent in the self-creation of
society. Itisa * self-control” by society, imposed not on indivi-
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duals, who cannot be isolated ‘‘ from the social mind >, but on
and by the living whole itself. This control manifests itself in
inclusive societies as well as in particular groups, and thus reveals
the plurality of agencies coexisting in each domain of control.
This conception, so different from and even opposed to that of
Ross, introduces into the ideal of social control the principle of
dynamic spontaneity. It enables Cooley to bring out the fact
that not all social control is achieved by rules and standards, and
to underline the difference between unconscious (or implicit)
social control, and rational social control (institutionalized) based
on crystallized standards. These important distinctions being
accepted by many sociologists, some of whom added others (such
as between organized and unorganized, formal and informal
control, etc.), certainly have great value. For, without threaten-
ing in any way the differentiation of types of control according
to their structures, related to differentiation in spiritual values,
they permit a description of the regulative function of religion,
morality, law, etc., on several levels of depth, a point of view which
plays a very important réle in present-day sociology of law. If|
however, Cooley’s conceptions succeeded in deepening the pro-
blem of social control and in opening the way to the study of the
functional relationships between the spiritual meanings and the
different manifestations of social life, their general sociological
basis remained very much up in the air. The total absence of
clarity in Cooley’s analyses has often been pointed out : his basic
hesitation between considering spiritual values as simple,
unilateral products of social life, and the dogmatic idealization
of that life itself as an ideal,! a weakness covered by lack of pre-
cision and a floating conception of creativeness, semi-vitalist,
semi-mystical,2 prevented Cooley from solving the problem of
the sociology of human spirit, which he sensed. The majority
of sociologists who tackled the question of social control after
Cooley, instead of deepening his analyses, arrived at eclectic
theories combining the influences of Ross, Cooley, and Sumner,3
and contributing to this important problem nothing but additional
confusion.

Cooley’s general conceptions recall in several respects those

1 See T. V. Smith, Beyond Conscience (1934), pp. 110-32.

2 See S. M. Levin, “ C. H. Cooley and the Concept of Creativeness ”’, in Journal
of Social Philosophy (1941), pp. 216—29.

8 See, for example, R. E. Park and E. W. Burgss, Introduction to the Science of
Sociology (1921), 785-864 ; ‘“ Social Control » in American Sociological Society,
Proceedmgs, vol. g(ll (1917) 3 F. E. Lumley, Means of Social Control (1926), and
Principles of Sociology (1928), pp. 48-505; and P. H. Landis, Social Control (1939).



24 SOCIOLOGY OF LAW

of the great master of French sociology, Durkheim, who worked
on the same questions in a very detailed fashion, albeit employing
a totally different terminology. On the other hand, the great
German sociologist, Max Weber, by his reform of sociological
method, posed with particularly logical precision the central
problem of the sociology of the spiritual meanings. Since these
two continental sociologists simultaneously contributed especially
to the founding of the sociology of law as a sector of sociology,
and since their doctrines both oppose and complement each
other, we will pause for a more detailed consideration of their
views than for those of any others.

Emile Durkheim (1858-1917), by profoundly transforming
the conceptions of Comte and simultaneously rejecting with great
vigour every tendency of the new science towards naturalism,
formalism, or dogmatic metaphysics, contributed mightily to
giving the sociology of law an important place within the field
of sociology. He deepened the thesis of the specificity of the
““ social >’ by refusing to admit any explanation of social pheno-
mena appearing in ““ the whole > except in terms of the specific
character of *“the whole”, and by relegating to a far-distant
future any study of the general laws of the development of society.
The criteria of this specificity are, on the one hand, ‘‘pre-
established institutions ** (collective conduct expressed in organiza-
tions and practices) which exercise constraints and pressures, and,
on the other hand, collective symbols, values, ideas, and ideals
which penetrate social reality (and which enabled Durkheim to
define * the principal social phenomena as value systems *’), and,
finally, states of collective consciousness, collective representations
and aspirations, which are irreducible to individual conscious-
nesses and serve as a basis for every manifestation of social life.*

1. On the surface of social reality is found the geographic and
demographic basis of society, as well as buildings, channels of
communication, tools, food products, etc. This entire material
basis is, however, social only in so far as it is profoundly
transformed by collective action and penetrated by the symbols,
ideas and values which the collective mind attributes to it.

4

1 De la Division du Travail Social (1893, Engl. transl., 1915 and 1933) ; Régles de
la Mtéthode Sociologique (1894, Engl. transl., 1938) ; Le Suicide (1897) ; Les ﬁ'omm
Elémentaires de la Vie Religieuse (1912, Engl. transl., 1926) ; Philosophie et Sociologie
(1924) ; Education Morale (1930). Of articles by Durkheim the most important are :
Détermination du fait moral (190%) (** Bulletin de la Société Frangaise de philosophie ')

and Fugements de réalité et Fugements de valeur (1911) (*“ Revue de Métaphysique et de
. Morale ). For a critical analysis of Durkheim’s ideas see my Essais de Sociologie

(1938), pp. 69, 115, 279-306.
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2. Under this material or, as Durkheim called it, ‘ morpho-
logical surface , are found the institutions (pre-established ‘‘ ways
of doing’’) and collective behaviours, crystallized either in
habitual practices or in organizations, the former exercising
pressures, the latter constraints properly so called.

3. Next come the symbols, corresponding to institutions and
serving as rallying signs and means, e.g., emblems, flags ; holy
objects, rites, dogmas, for religious practices; sanctions, pro-
cedures, statutes, customs, etc., for jural practices.

4. Underneath the symbolic level are found the collective
values, ideas and ideals which are symbolized by the symbols,
and whereby collective conduct is inspired. These values and
ideas—simultaneously products and producers of social life—lead
us towards the ‘‘ free and least crystallized currents >’ of collective
mind, of which they are the aspirational terms.

5. Finally, we penetrate to the deepest level of social reality,
to the states of collective mind themselves—collective representa-
tions, collective memory, collective feeling, collective tendencies
and aspirations, collective volitions and effervescences, partly
transcendent, partly immanent in individual consciousnesses.!

It is the analysis of these dimensions of social reality, con-
stituted by several levels of depth, that led Durkheim to a recogni-
tion of the necessity of differentiating within sociology particular,
specialized branches :

I. ““ Social morphology >, which studies the material surface of
society, calculable and mensurable.

I1. ““ Social physiology”’, which studies institutions, collective
symbols, values, and ideas, and which embraces sociology of
religion, of morals, of knowledge, of law, of economics, of lingui-
stics, and of @sthetics. This part of sociology which Durkheim,
rather unhappily, designated social physiology can better be
called the sociology of the human spirit, because all the *‘ manners
of doing ** with which it is concerned are guided by significant
symbols and oriented towards values and ideas.

IT1. Collective Psychology.

IV. General Sociology studies the integration of all levels and
aspects of social reality in what Mauss, chief continuator of Durk-
heim, has called ‘ total social phenomena *’, and describes their
types of groups and of inclusive societies.

American sociology has during recent decades achieved a

1 For a criticism of Durkheim’s conception of the transcendence of the *“ collective
consciousness »’ see my Essais de Sociologie (1938), pp. 141-69.
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more detailed specialization of the various sociological disciplines,
sometimes reckoned to total thirty.! Some distinctions are very
useful, others rather artificial, but what is most striking is the fact
that there is no criterion of subdivision and that the divers fields
have been established rather haphazardly. Durkheim made the
first attempt of rational subdivision of sociology into special
disciplines, an attempt obviously not definitive (see below,
Section IV of this Introduction). In assigning, alongside the
sociology of ethics, religion, etc., a precise place to the sociology
of law within the sociology of the human spirit, distinguished
from social morphology, collective psychology, and general
sociology, Durkheim gave a new orientation to Continental
sociology. He eliminated to a considerable extent, and more
profoundly and systematically than did the American theory of
social control, the obstacles placed in the way of legal sociology
by sociological positivism, naturalism and formalism.

One might even say that, from a certain viewpoint, Durk-
heim’s entire sociology, especially in its beginnings, has a certain
¢ juralizing >’ tendency. In fact, he saw the essential criterion
of the social in ‘‘ compulsion ”, sanctioned imperativeness, it is
the essential trait of law, emphasizing discipline and regularity
above all else, even in ethics. At the same time, he considered
law a *“ visible symbol > of all ‘““social solidarity *’, the unique
point of departure for its study, and he proclaimed that ¢ the
number of social relations is necessarily proportional to the
number of legal rules determining them ”’, and that *‘ the general
life of society cannot extend itself without jural life simulta-
neously extending to the same boundaries and relations, all the
essential varieties of social solidarity being necessarily reflected
in law .

Despite this rather exaggerated importance for the study of
social reality attributed by Durkheim to jural symbols, which
made it possible for his sociology to inscribe upon the edifice it
constructed that ‘‘ none may enter here who is no jurist ”, he did
not succeed, I believe, in eliminating all obstacles to good under-
standing between jurists and sociologists. There are several
reasons for this. Firstly, Durkheim did not renounce the aggres-
sive tendency of sociology which denied all right to existence to
social sciences founded previous to sociology and remained
autonomous. Particular sociological branches, according to him,

1 See, for example, L. L. Bernard, “ The Fields of Sociology *’, in The Fields and
Methods of Sociology (1934), pp. 12 et seq.
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were to replace such social sciences as law, economics, philology,
etc. Even problems of epistemology could be solved only by a
“ sociology of knowledge *>. In other words, Durkheim recog-
nized no method for the study of social phenomena other than
the sociological. In particular, sociology of law would replace
the instruction given by law schools. Durkheim forgot that the
various patterns, symbols, and, even more, ideas and values, can
be studied by a systematic method which works out their coherent
frames and verifies their intrinsic veracities on the basis of capacity
for integration in a whole having autonomotss validity. He forgot
also that philosophy of law, on the one hand, and jurisprudence,
on the other, with their systematical and technical methods could
render considerable services to the sociology of law as points of
departure for its studies.

The second and decisive reason for Durkheim’s partial failure
in his effort to constitute the sociology of law lay in his conception
of the symbolic sphere and the domain of values, ideas and ideals,
in short, of the “ spiritual ”’, as a unilateral product and projection
of ““ collective consciousness . From the indisputable fact that
certain patterns, symbols, ideas, ideals, values, cannot be estab-
lished or grasped except collectively, Durkheim concluded that
they are epiphenomecna of ¢ collective consciousness *’, or at the
best identical with it. Thus he was faced by the alternatives of
collective subjectivism (at the outset of his career), or of elevating
collective consciousness to heights of supra-temporal spirit (at
the close of his career), forgetting that collective mind can equally
well dwell in the spiritual world of ideas and values or turn from
it, being in this respect no whit different from the individual
consciousness. Hence Durkheim’s tendency to resolve philo-
sophical problems by means of sociological analyses, sociology
replacing not only the autonomous social sciences, but also
epistemology, ethics, and philosophy of law, with the ‘ collective
consciousness ’ thus becoming a metaphysical entity, Spirit.
Obviously, a sociology of law based on such premises goes beyond
the limits of positive science and, by replacing the philosophy of
law, conflicts with every conception distinguishing between
existence and value, fact and norm. At the same time, it is
proper to ask whether, on this basis, it is possible to differentiate
jural from ethical or religious institutions, since such differentia-
tion presupposes differentiation among the symbols guiding these
various conducts and among the values inspiring the symbols,
a differentiation made impossible once one considers them only
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as the unilateral products or manifestations of collective mentality
rather than specific contents resisting it.

The third and last reason for Durkheim’s failure to eliminate
all obstacles which had hampered the development of the sociology
of law lay in his tendency to reduce all problems of this discipline
to those of the genesis of legal institutions. By identifying the
‘“ archaic ’ and the ‘‘ elementary *’, and by admitting an evolu-
tionary continuity in the transition among social types, Durkheim
came to believe that the study of the origin of legal, religious,
and ethical institutions in archaic society could serve as a decisive
point of departure for the understanding of the same institutions
in contemporary society. Thus, all the achievements of the
Durkheim school connected with legal sociology have been in the
field of the genetic sociology of law, and this within a single type
of society : backward society. Now, the domain of legal socio-
logical investigations is infinitely vaster. Systematic sociology of law,
which studies relations between ‘‘ forms of sociality *> and *‘ kinds
of law ”’, combining and balancing within every group, and
differential sociology of law, which studies the jural typology of
particular groups and inclusive societies, must precede genetic
sociology, applicable only inside a single type of inclusive society.

The final obstacles to the consequent development of the
sociology of law originating within sociology itself, were
razed by the reform of sociological method effected by the
most important German sociologist Max Weber (d. 1927).!
All sociology, according to Weber, must be a sociology of the
interpretative comprehension of the internal meanings of social
conducts (verstehende Soziologie). The method of sociology can be
only typological, and consists in the study of ¢ ideal qualitative
types ”’, e.g., the construction of mental images according to
particularized and specific significant meanings serving as points
of departure for this construction. It is these strictly parti-
cularized meanings which give a qualitative character to social
types and oppose them rigorously to the middle sums established
by simple inductive generalization, whose quantitative character
has no application to social reality, penetrated as it is by significant
meanings : purposes, aims (Wertrational), emotive-volitional
values, etc. The work of the sociologist stops with the investiga-
tion of subjective meanings and with the study of probability, the

1Cf. among Weber’s works particularly Wirtschaft und Gesellschaft (1922) ;
Gesammelte Aufsdtze zur Wissenschafislehre (1922), and Gesammelte Aufsitze zur Religionse
soziologie (1921), vols. I-II1
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chances of social behaviour, according to these meanings. The
verification of the objectivity of these meanings belongs to philo-
sophy, their coherent systematization to the dogmatic-normative
sciences, such as, e.g., jurisprudence or theology. Thus, while
taking meanings and above all values, as points of support,
sociology is liberated not only from value judgments but also-
from every preconceived hierarchy of values and discussion of
their objective validity. That is the meaning of the Wert-
Sfreiheit of sociology proclaimed by Weber. But, at the same
time, in order to study the chances of effective social behaviours
according to their significant meanings, it is of capital importance
for sociology to utilize the results of the coherent systematization
of these meanings, whose validity does not at all depend on the
chances of their being realized. On the other hand, subjective
meanings, serving as a point of support for sociological research,
do not at all exclude the existence of objective meanings, but
rather assume them, and in fact reflect them and are inspired
by them. Since, at the same time, all causal explanation in
sociology can, according to Weber, be achieved only on the
basis of an antecedent interpretative understanding of meanings,
which alone gives the means of constructing frameworks of ideal
types within which causal explanation is uniquely possible,
Weber renounces any study of the origin of meanings, any effort
to establish a link between symbols, values or collective ideals
themselves and social reality. That is why the ambition of his
sociology is infinitely more modest than that of his predecessors.
It does not claim that the sociological aspect of law, ethics,
religion etc., exhausts the phenomenon. On the contrary, it
tends to make the sociology of the human spirit dependent
unilaterally on the disciplines which systematize ideal meanings,
sociology limiting itself to a study of the repercussions on the
effective behaviours of the systems of dogmas or norms which
they work out.

Let us consider as an example the procedure of Max Weber
in the field of the sociology of religion, wherein his researches
were especially fruitful.! He begins with a penetrating study of
the dogmas of Calvinist, Jewish, Buddhist, and other theologies,
in order to inquire how they are expressed in real social conduct
and how they affect, above all, economic behaviour. In the
same way, in the sociology of law, he first studies the various
“ Jegitimaté systems *’ constructed by jurists, in Roman, feudal,

1 Gesammelte Aufsitze zur Religionssoziologie (3 vols. 1921).
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capitalistic, and other societies, going on to the question of how
these systems of norms are reflected in corresponding social
behaviour. It is unnecessary to stress the fact that sociology of
law thus conceived, far from menacing the jurisprudence and the
philosophy of law, presumes them and even bows before them,
as the sociology of religion presumes and bows before theology
and the philosophy of religion.

Modesty is surely reasonable for any science, and especially
for one which, like sociology, began by making unjustifiably
great claims. In this sense, we can only praise Weber for having
eliminated aggressiveness from sociology and for having recog-
nized the legitimacy of the particular social sciences which had
been established previously and which continued to maintain
their autonomy. Thus he made a special contribution to good
understanding between sociologists and jurists, between sociology
of law and jurisprudence. One must, however, ask whether,
reacting to his predecessors, Weber did not go too far in making
concessions to dogmatic-normative sciences. Above all, we must
ask whether his legal sociology has not suffered overmuch from
his way of accepting the elaboration of coherent systems of legal
norms which are, so to speak, suspended in the air and which
lack any connection with the living reality of law, of which
they are but more or less rigid symbols.

In fact, we have seen that, to escape sterility, jurisprudence
requires the sociology of law even more intensely than legal
sociology requires jurisprudence. In inquiring into the chances
of effective social behaviours realizing rigid legal rules fixed in
advance and elaborated in a coherent system, Weber does not
notice that under these rigid rules there are flexible and ad hoc
principles, that beneath these there are living collective beliefs
which give law its real effectiveness and which reveal themselves
in ““ normative facts’, spontaneous sources of the positivity of
law, of its validity, ¢ source of sources >’ and basis of a perpetual
dynamism constituting the real life of law. In so far as it im-
poverishes artificially the reality of a law reduced exclusively to
behaviours guided by rigid and systematized rules, and artificially
enslaves legal sociological research to a particular jural technique,
Weber’s sociology of law gives only relative enlightenment and
is not a great aid to jurisprudence. It limits itself, moreover,
to a legal typology of inclusive societies, and never touches

1 On the subject of the * normative fact ’, see my works, L’Idée du Droit Social
(1932) and L’Expérience Furidique (1935) and infra, Section V of this Introduction,
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problems of systematic sociology of law or of the jural typology
of particular groups.

The shortcomings of this legal sociology do not, however,
derive from its very fruitful method of interpretative understand-
ing of inner meanings, the basis of constructing ideal types. Nor
do these shortcomings derive from Weber’s will to understanding
and collaboration between sociologists and jurists. Their true
root is an over-narrow conception of the social fact, which certainly
constitutes a regression from the gains of Durkheim’s thought.
Weber reduced the social fact exclusively to meanings and
behaviour, giving no consideration to other elements of social
reality : the morphological basis and the collective psyche,
without distinguishing between organizations, practices, and
innovating behaviours in the conducts themselves. Moreover,
guided by a very marked nominalistic tendency, reminiscent of
that of E. A. Ross, Weber reduced social to individual conducts
oriented towards social meanings (related to the conducts of
others) ; he does not even raise the question of how, in view
of his affirmation of the exclusive existence of the individual
psyche (self-contained consciousness), such meanings are possible.
Having elaborated an admirable sociological method, Weber did
not know how to apply it to a social object grasped in its full
depth. He impoverished social reality to the point of annihilating
it. Hence his overweening confidence in rigid systems of mean-
ings worked out by dogmatic-normative disciplines which, for
him, replaced all effective social patterns, symbols and values
profoundly linked to the spontaneous life of the collective mind
experiencing, comprehending, and in some measure formulating
and creating them.

For, if one may state that ideas and values which are
collectively experienced are not consequently products of the
collective mind, this thesis cannot be defended with reference
to symbols which express and conceal the ideas and values and
which have, in this sense, the character of social products. More-
over, if the tested values and ideas resist the collective mentality,
the sector of their infinite world which is grasped by a particular
collective experience depends upon the characters of that experi-
ence which brings about the selection. Thus is posed the problem
of social perspective, conditioning the grasping of particular
aspects of the spiritual world of ideas and values. In this sense,
meanings may be as little detached from social reality as may
social reality be detached from meanings : the relationship here
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is not unilateral but reciprocal and bilateral. The problem of
functional relationship between concrete forms of social structures
and meanings which inspire them (and in the constitution of
which they participate), this central problem of the sociology of
the noetic mind is not solved even by Weber.

We have seen how contemporary sociology was increasingly
transformed so as to enable it to embrace the sociology of law
as well as the sociological study of spiritual values more generally.
Thus we have seen arising the problem of the sociology of the
human spirit devoted to the sociology of knowledge and of ethics
which have been making progress. The problem of the sociology
of knowledge was raised by thinkers as far apart as Durkheim
in France and the pro-Hegelian philosopher, Wilhelm Dilthey,
in Germany.! It was simultaneously favoured by the intellectual
atmosphere of the pragmatic philosophy of James and Dewey.
It took a more distinct form in the works of Max Scheler (Versuch
einer Soziologie des Wissens, 1924) and Karl Mannheim (Ideologie
und Utopie, 1929, English modified and considerably enlarged
edition, 1936), the latter combining Marxist influences with those
of Weber and Scheler. The general development of present-day
value theories has had great importance for the sociology of
morals. Combined with the idea of an immediate moral experi-
ence of collective character, this orientation enabled Max Scheler
in Germany and Frederic Rauh as well as the present writer
in France,? to develop a sociology of morals which places the
spiritual element of moral life with its infinite particularizations,
into functional relation with the types and forms of social
structures.

The very important discussions of social symbols and their
role in social life and in noetic collective mentality, such as the
works of Ernst Cassirer (Philosophie der symbolischen Formen, 3 vols.,
1925), Lucien Lévy-Bruhl (L’Expérience mystique et les Symboles chez
les Primitifs, 1938), G. H. Mead (Self, Mind and Society, 1935),
emphasize and resolve in their respective ways one of the most
fundamental problems of the sociology of spiritual functions, i.e.,

1 See Gesammelte Schriften, 7 vols. (1923-33). The works of Heinrich Rickert,
beginning with Die Grenzen der naturwissenschaftlichen Begriffsbildung (4th ed., 1921),
which influenced Weber, are devoted to a purely formalistic methodology and have
not great importance for our subject. See my article, *“ La Philosophie des Valeurs
de M. Rickert”, in Revue Philosophique (1938).

2 Cf. my Morale Théorique et Science des Maurs 51937), Expérience Juridique et Philo-
sophie Pluraliste du Droit (1935), Les Tendances Actuelles de la Philosophie Allemande (1930),
in which the contributions of Scheler and Rauh are analysed in detail and my own
conceptions set forth.
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the mediational réle played by symbols between types of social
mentality and the noetic realm. A very different tendency is
expressed by the works of such authors as Sorel, Pareto and,
more recently, Thurman Arnold, who see in symbols only illusions,
myths and idols but, however, admit their playing an important
role in social life.

Finally, authors so different as the sociologists, R. M. MaclIver
on the one hand and P. Sorokin on the other, as well as the
philosopher, E. Jordan, setting out from quite different quarters
and different problems, show in their various ways a considerable
interest in the general problem of the relation between social
reality and spiritual meanings.!

An entire book would be needed to analyse all these trends
and efforts. We must limit ourselves to stating that the sociology
of the human spirit is increasingly winning the attention of
present-day sociologists and philosophers, and that the methodical
study of the problems of the sociology of law seems to us to be
possible only on the basis of that sociology of the noetic mind.
Let us then, in a number of brief theses of purely programmatic
character, formulate what we understand by this branch of
sociology, inasmuch as no complete agreement has even been
reached on this point.

IV. Tue SocioLocy oF HUMAN SPIRIT AND THE
STRUCTURE OF SocIAL REALITY

The best approach to problems of the sociology of the noetic
mind (or of human spirit) and to the determination of its exact
place among the various sociological disciplines, would seem to
be via the levels—or depth—analysis of social reality.? This type
of analysis is inspired by the ‘“ method of inversion > (Bergson)
or * phenomenological reduction > (Husserl), i.e., an immanent
downward reduction through successive stages towards whatever
is most directly experienced in social reality. Obviously, all the
strata or levels of depth which we shall distinguish are in real

1 See Maclver, Society, Its Structure and Changes (1931), especially the chapter on
civilization and culture ; Sorokin, Social and Cultural Dynamics (vol. I1, 1937), especially
the chapter on fluctuations of truth, ethics and law ; Jordan, Forms of Individuality
(192%) and Theory of Legislation (1937). Interesting discussions of problems of the
sociology of spiritual functions or of the noetic mind may also be found in Talcott
Parsons, The Structure of Social Action (1937), R. K. Merton, ¢ Civilization and Cul-
ture ”* in Sociology and Social Research, vol. xxi (1936), pp. 103-13, The Sociology of
Knowledge * in Isis, vol. xxvii (1937), PP. 493-503, and *“ Karl Mannheim and the

Sociology of Knowledge ” in the fournal of Liberal Religion, vol. II (1941).
2 Cf. for a more detailed treatment my Essais d¢ Sociologie (1938), pp. 22 et seq.
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life indissolubly connected, interpenetrating one another and
constituting a whole.

(1) On the surface of social reality we find externally per-
ceptible things and individuals : the geographic and demographic
basis of society, as well as buildings, means of communication,
tools, food products, etc. All this material surface of society,
however, is social only in so far as it is profoundly transfigured
by collective human action and penetrated by symbols, ideas,
and values attributed to them by the collective mind.

(2) If we dig more deeply into social reality, we encounter
next organizations or rather organized superstructures, i.e.,
collective conducts, hierarchized, centralized, according to rigid
and reflected patterns fixed in advance. It is these organized
superstructures which exercise compulsions, which can be more
or less remote or distant, which are separated from spontaneous
social life by a more or less wide abyss. Obviously the organiza-
tions themselves are but partial and always inadequate expressions
of levels which, lying deeper, represent more immediate steps of
social reality.

(3) Thus we arrive at a level of patterns of different kinds,
of standardized images of collective conducts. These patterns
need not be rigid or fixed in advance. They may be elastic,
flexible, subject to modification in various degrees, proceeding
from rites and traditions, passing through daily practices and
extending to incessantly changing fashions. On the other hand,
a sharp distinction must be drawn between non-symbolic patterns,
simple standardized technical models such as economic patterns,
and symbolic-cultural patterns linked to spiritual values and ideas,
that is to the noetic, spiritual realm.

(4) Underneath the universe of various sorts of patterns, we
find unorganized collective conducts. If they are guided by
patterns, they take on the characters of the latter. Then their
spontaneity, even where fashions are concerned, is greatly limited
by standardization. These habitual conducts, tending to become
practices, often go beyond patterns, however, and even modify
or clash with patterns. This occurs particularly when symbolic
cultural patterns cease to express sufficiently whatever it is they
are called to symbolize.

(5) This leads us to a still deeper layer of social reality, that
of social symbols. Without these, neither organizations nor
cultural patterns, nor collective conducts guided by such patterns,
are possible. The symbols are not simple expressions or signs
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of something, as they are occasionally altogether mistakenly
defined. Still less are such symbols illusions. The symbols are
the inadequate sensitive expressions of spiritual meanings, taking
the place between appearances and things in themselves (an sich).
They are the intermediaries between these two and depend on
both. They simultaneously reveal and conceal, or rather they
reveal by concealing and conceal by revealing. What they
express and what they hide is on the one hand the spiritual, on
the other reality (physical, biological, psychological, sociological),
in which the spirit partly embodies itself, partly reveals itself.
As George Santayana so well put it, ‘symbols are presences
and they are those particularly congenial presences which we
have inwardly invoked .t Social symbols are inadequate expres-
sions of the spiritual realm, adapted to concrete social situations,
to typical social structures, and to definite collective mentalities,
in which different aspects of the spirit realize themselves and by
which it is grasped. Social symbols are thus simultaneously
conditioned by social reality and by the spirit which realizes
itself therein ; they vary in function to this reality, as well as
in function to the spirit. That is why symbols are at one and
the same time products and producers of social reality and why
they are the principal ,object of the sociology of the human
spirit.

Social symbols can take the most varied forms. Is not
language composed of symbols (symbolizing ideas) by means of
which we communicate? Are not banners symbols of values
attributed to a group? Is not the policeman on the corner a
symbol of the incarnate values which some established order has
for us? Are not the rules of law and judicial procedures symbols
of the jural values and ideas embodied in certain institutions ?
And so on for other types of symbols. '

Social symbols are not necessarily connected with patterns,
not necessarily standardized and generalized. They may be
images valid for a unique behaviour, they may rise and vanish
with unique situations. Nor need they any more necessarily be
directed towards conduct. Inversely, social patterns may, as we
have already seen, be merely technical and non-symbolic. But
all cultural patterns, especially those having regulative and control
functions, that is to say, bearing in them a normative element,
are pervaded by symbolic meanings, expressing spiritual values
embodied in social facts. While they are intermediaries, social

1 Reason in Society (1932), p. 196, vol. 28 of “ The Life of Reason”.
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symbols pose the problem of the deeper levels of social reality
which they symbolize.

(6) Penetrating even more deeply, we find below the level
of symbols first of all those collective behaviours which innovate,
smash patterns, create new patterns. These innovating and
unforeseeable social behaviours are particularly observable in
situations of social effervescence : revolutions, great epochs of
reform, religious disturbances, wars, etc. But creative collective
behaviours are constantly proceeding more or less palpably, social
life being, from a certain point of view, a permanent struggle
between tradition and revolution. Innovating and creative
collective conducts are the collective behaviours least dependent
on symbols. They cancel some symbols, weaken or change
others, create new ones and sometimes do not need them at all.
In the last case such conducts become direct manifestations of
social bonds resting on collective intuitions of varying degrees
of intensity (mass, community, communion ; cf. below). These
links must be sharply distinguished from others resting on com-
munication through signs (varying sorts of interaction), to which
sociologists often mistakenly reduce all social life.

(7) Below the creative and unforeseeable social conducts, as
well as below conducts guided by symbols and cultural patterns,
we find a realm of values and of collective ideas which, as motor-
motives, inspire them and serve as a spiritual basis for symbols.
Let us consider, as an example, particular behaviours of a savage
tribe and particular cultural patterns and symbols of it : emblems,
dances, chants, etc. How shall we decide whether we are observ-
ing magical or religious or jural conduct, military or gymnastic
exercises, an act of courtesy and so on, if we do not interpret the
inner sense of the behaviours and of the symbols, if we do not
scrutinize the values and ideas which the actors are thereby
striving to realize. On this level of social reality, we encounter
the intervention of the spiritual realm proper, of the realm of
values and ideas which are heterogeneous and irreducible to acts
which realize them and to states of collective mind which grasp
them. If this is the case, and if this be the proper domain of
the spirit, how shall we continue speaking of collective or social
values and ideas ? Because there are aspects or, more accurately,
sectors of the infinite whole of the spirit, which cannot be grasped
except collectively. Moreover, spirituality, which is supra-
temporal, does not -at all imply that every aspect and sector of
its totality is simultaneously visible and accessible to a deter-
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mined collective mind (as well as to the individual consciousness).
At different epochs, in different cultural spheres and in different
groups, there appear constantly new sectors, new aspects, and
other aspects vanish.t  Thus the field of vision of the spiritual realm
may be and ought to be sociologically limited and thus vary from social
epoch to social epoch, from social structure to social structure, without
any effect on its objectivity and supra-temporality. The study of the
particularization of spiritual values and ideas according to the
social structures capable of grasping and embodying them, clearly
defines the framework of the sociology of the noetic mind for
which the study of cultural patterns and symbols is but a step
on the road to this ultimate task.

(8) Spiritual values and ideas, particularized with reference
to social epochs and structure, must be grasped, tested, and
experienced. This assumes the existence of collective mentalities
aspiring towards such values and ideas, enlightening itself through
them and resisted by them. Here we strike the deepest of all
levels of social reality, the level of the collective mind itself.
This collective psyche which displays itself on every level of social
reality, may be studied in a state of greater or lesser detachment
from its content, its ‘“ data ”’, as is the aim of collective or social
psychology. The latter is all the more indispensable as the
stream of collective mentality distinguishes itself sharply from the
spiritual realm of values and ideas, which it can grasp, but from
which it can also deviate. It is in exactly the same situation as
the individual mind. The two also find themselves in a * recipro-
city of perspectives ”’ and represent merely two abstract aspects
of the same concrete stream of mental life.?

Our description of the levels of depth of social reality enables
us, I believe, to define clearly the aim of the sociology of the
human spirit or of the noetic mind : It is the study of cultural
patterns, social symbols, and collective spiritual values and ideas in their
Sfunctional relations with social structures and concrete historical situations
of society. 'The elements mentioned participate in the constitution
of social reality at the same time as they are produced by it, or
become accessible solely through it. It is the presence of these
elements within social reality, which is thoroughly permeated by

1 Cf. my Morale Théorique et Science des Maurs (1937), pp. 130-97, and Les Tendances
actuelles de la philosophie allemande (1930), passim.
® See my Essais de Sociologie (1938), pp. 11-169. The term * reciprocity of
erspectives ”* belongs to Theodor Litt, Individuum und Gemeinschaft (3rd ed., 1926).
n the United States, C. A. Cooley, J. Dewey and specially G. H. Mead have de-
veloped a similar conception. For examples of the rccTiprocity of perspectives see my
Zrticle ) “ Mass Community and Communion ”, in Th Journal of Philosophy (1941,
ugust).
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them, that demands the application in sociology of the interpreta-
tive method of inner meanings, ‘‘ Verstehen *°, insight. This leads
to the fact that essential sociological method is that of the
investigation of qualitative ideal-types (Weber) excluding the
quantitative generalization of the natural sciences.

The proper domain of the sociology of the human spirit,
however, is sharply marked off from other branches of sociology,
particularly those which study the material basis of society
(geographical, demographical, ecological, instrumental, etc.),
collective psychology, the study of purely technical patterns and
behaviours (particularly sociology of economics) and, finally,
general sociology, which deals with types of social structures
(groups and forms of sociality). The sociology of spiritual
functions uses all these studies, but always for its proper ends,
i.e., the study of particularized embodiments of spirituality. This
branch of sociology, consequently, considers other elements of social
reality solely as points of departure and support, or as extrinsic
factors of social change studied from the genetic viewpoint.

The specific character of the sociology of human spirit, as
contrasted with all other sociological disciplines, manifests itself
most clearly in its mutual interdependence with philosophy. In
fact, the realm of spiritual meanings, of values and ideas, as well
as of their expressions tlirough symbols, is the object of the study
of philosophy as well as of the sociology of the noetic mind. Here
philosophy and sociology meet. Do they meet as enemies or as
friends, are they mutually exclusive, or do they compete, or do
they collaborate ? That obviously depends upon the tendencies
within philosophy and sociology. Dogmatic rationalism, sensua-
list empiricism, and even criticism ! are philosophies as hostile
to any sociology of spiritual functions as are sociological naturalism,
positivism, behaviourism, and formalism. Philosophy and the
sociology of human spirit can admit each other and collaborate
only if all these tendencies are eliminated. It is my belief that
one of the great virtues of the sociology of the noetic mind is the
fact that it insists upon eliminating these currents. Philosophy
studies the spiritual realm in itself, verifying the objective validity
of spiritual values and ideas by integrating them into the spiritual
whole. But to achieve this it needs all the facts concerning the
infinitely particularized aspects and sectors of the spirit which
embody themselves in real life and which are put at philosophy’s

1 Cf. with respect to the dogmatic prejudices of criticism my Expérience Furidiqu
et la Philosophie Pluraliste du Droit (1935), pp. 19 et seq,
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disposal through the broad investigations of the sociology of
human spirit. The latter, studying values and ideas as functions
of social structures within which they appear, and raising no
question of objective validity or veracity, certainly has need of
philosophy. It is philosophy which teamociology how to
distinguish symbols from the spiritual conte ich is symbolized.
Philosophy, too, can alone give sociology the criteria of specificity,
opposing values and logical ideas as well as differentiating moral,
Jural, @sthetic, and religious values. In fact, it is impossible to
study the social reality of law, morality, religion or asthetics
without using a criterion which is furnished by philosophical
reflection and which makes it possible to isolate in the reality
of collective conduct and external patterns the working of law,
of morality, of religion or @sthetics. Thus the sociology of human
spirit and philosophy have a reciprocal need of each other.
There is no sociology of knowledge without a theory of knowledge
and vice versa. There is no theory of morals without a sociology
of morality and vice versa. There is no sociology of religion
without a philosophy of religion and vice versa. There is no
sociology of law without a philosophy of law and vice versa.

But how can we escape an apparent vicious circle ? Solely
by admitting a collective immediate experience, whether logical, jural,
moral, @sthetic or religious, an integral experience involving
spiritual as well as sense data. In his last works, William James
in the United States, Bergson, Rauh and the phenomenologists,
Husserl and Scheler, in Europe, have shown the road.! The
various branches of the sociology of spiritual functions and the
various philosophical disciplines are merely different ways of
utilizing the data of infinitely variable, immediate, integral collec-
tive experience. Philosophical reflection leads from symbols to
such experience, and establishes the criteria of specificity of
differentiated immediate experience. The sociology of the human
spirit reveals the importance for philosophy of the collective
aspect of this experience, and describes for each of its differentiated
fields the infinite variations of its data, in their particularization
and functional relation to the social structures in which they are
embodied.

We will have occasion to return to this complex problem,
particularly at the conclusion of this book, where we shall discuss

1 Cf. with respect to these philosophers, my Expérience Juridique et la Philosophie
Pluraliste du Droit (1935), pp. 25-51, ami) my Tendances de la Philosophie Allemande (1930),
passim. My own views of immediate experience are summarized in my Morale
Théorique et Science des Maeurs (1937), pp. 125 et seq., 159-96.
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with more detail the relations between the sociology and the
philosophy of law. For the moment it is enough to conclude that
the sociology of law, in search of its object—the social fact of law
—cannot avoid borrowing from philosophy a criterion linked to
the specificity of jugal values. It is with the definition of law
that we must no&{,’necm ourselves in order to prepare to fix
accurately the field and problems of the sociology of law.

V. Tue DEeriNiTION OF LAw

Definitions of law are innumerable. Those current among
jurists describe the systems applied in their respective countries
and consequently are merely generalizations of particular juridical
technics adapted to concrete social situations. Often, as Dean
Pound has correctly pointed out, these definitions are equally
influenced by the special point of view of the citizen-subject, of
the lawyer, of the judge, of the jurisprudent. Moreover, the
jural phenomenon is extremely complex, its structure being anti-
nomic. Within it there come together autonomy and hetero-
nomy, ideal elements and real elements, stability and mobility,
order and creation, power and conviction, social needs and social
ideals, experience and construction and, finally, logical ideas and
moral values (see, among older authors, Proudhon, among more
recent, Justice Cardozo, Radbruch, Hauriou, and the present
writer).! This complexity has given rise to numerous attempts
artificially to isolate one element in order to establish simplified
definitions of law which shut the eyes upon all other clements.
Hence, in particular, the various metaphysical, transcendental,
normative, psychological, utilitarian, materialistic, and socio-
logical definitions of law, all of which, despite flagrant opposition
to each other, are equally arbitrary and dogmatic constructs,
without interest except from the point of view of their dependence
upon a particular type of thought. We must add the fact that
law may be acknowledged by numerous different technical pro-
cedures, playing a totally unequal réle in the various systems of
law and at various moments of their existence (custom, statute,
flexible standards and usages, judicial and extra-juridical pre-
cedents, collective bargains, and collective declarations, etc., wind-
ing up to the direct intuition of interested parties). Confusion
among particular procedures of acknowledgment and law itself
has provoked a third series of unacceptable definitions of law.

1 See my Expérience Juridique et la Philosophie Pluraliste du Droit (1935), pp. 52-80,
200-31.
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None of these innumerable definitions can be accepted as a
point of departure for the work of the sociology of law, nor for
that of the philosophy of law. As far as the former is concerned,
all these definitions serve merely to bar the road to the study
of the full social reality of law, in all its levels of depth and in
the quasi-infinite variety of its types. As far as the philosophy
of law is concerned, they serve only to compromise it, linking its
fate to a rationalistic dogmatism which works with fixed and
mummified categories and which instead of grasping merely dis-
solves the specificity of the complex reality of law. From its
first step, however, the sociology of law could not avoid raising
the question of the determination of the *jural fact”. The
social reality of law is neither an immediate datum of intuition
nor a content of sense perception, but is rather a construct of
reason, moreover, detached from social reality as a total pheno-
menon. Hence our discipline must begin by delimiting the jural
facts from those social facts which, being equally related to
spiritual values, are most closely akin to the facts of law, ie.,
moral, religious, @sthetic and similar facts. And it is here, as
we have already remarked, that the various branches of the
sociology of spiritual functions require the aid of philosophy, a
help which does not narrow their field of research but illuminates
it. ‘This is why the help of philosophy, by defining the criteria
of the jural as distinguished from those of the moral, the asthetic,
and the religious, can be solely an inversive reduction to the
various specific immediate experiences and their infinitely variable
data of spiritual values. If, with philosophy’s help, we can fix
precisely what constitutes the formal structure of the immediate
jural experience and what is the universal characteristic of jural
values, we have found the criterion for the definition of law. In
fact, this point of departure does not exclude any other aspect of
law, for jural values inspire and penetrate all levels of depth
and all manifestations of the jural. Since we cannot here develop
a detailed philosophical analysis,® which would lead us beyond
the confines of our present subject, let us simply formulate as
theses a few of the results of such analyses.

(1) Immediate jural experience consists in collective acts of
recognizing spiritual values as incarnated, embodied in social facts
in which they are realized. It is that incarnation and realization
of values in facts which is the most profound datum of jural

1] have made such an analysis in my Idée du Droit Social (1932), pp. 95-153 and
L’ Expérience Furidigue et la Philosophie Pluraliste du Droit (1937), pp- 13-152.
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experience. The act of recognizing facts which realize values
is quite different from direct participation in these values. One
may, for example, be insufficiently endowed to grasp the @®sthetic
values of a symphony, but this does not in the least prevent one
from feeling indignation against whoever may disturb the quiet
of listeners. The disturber will be regarded as acting against
‘“justice ’, that is against jural values. In fact, the act of
recognition has only indirectly to do with other values as values
of justice,! specific jural values in which acts of cool recognition
participate directly. Moreover, the most immediate data of jural
experience are ‘‘ normative facts’ 2 and the  justice”” which
governs them. These two data are closely interlinked, and repre-
sent two abstract aspects of the same datum. Jural immediate
experience as an act of recognition is essentially intermediate
between an emotional-volitional experience of values and an
intellectual experience of logical ideas. It diminishes the direct
warmth of the experience of values by interposing the coolness
of intelligence in order to reconcile them. For it is impossible
to recognize a normative fact which would realize equivalent
values in inextricable conflict. A normative fact can be recog-
nized only in so far as it represents a reconciliation of values, at
least preliminary, and unstable, and this reconciliation is achieved
by justice as a more logicized, quantified and generalized shelter,
permitting other values to be equilibrized and realized. On the
other hand, immediate jural experience and jural values are
essentially intermediate between spiritual and sense data because
here the tangible realization of values embodied in facts is decisive.
The effective importance of logical ideas and of emotive-volitional
values, as well as that of the spiritual and sense elements in jural
experience is altogether different in different places, circum-
stances, and social structures. This leads not only to a parti-
cularly antinomic and dramatic character of jural experience,
but also to a particularly intense variability in jural values and in
Jjustice itself.

(2) Justice or jural values are the most variable elements
among all manifestations of the spirit, because they vary
simultaneously in function : (@) variations in the experience of

1 Cf. my article * Justice ” in Encyclopedia of the Social Sciences, vol. II, pp. 509~19.

% Cf., on the question of normative facts, my exposition in L’ldée du Droit Social,

p. 113 et seq. ; L’Expérience Juridique, pp. 38 et seq., 138 et seq. In the United

tates Professor E. Jordan, in two suggestive works, Forms of Individuality (1927)

and Theory of Legislation (1937), through his conception of “realized or embodied

values ”’ or *‘ objective corporate social structure ” as a basis of law, arrived at an
idea quite close to my ‘‘ normative facts ”.
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values, (b) variations in the experience of logical ideas and in
intellectual representations, (¢) variations in reciprocal relations
between emotional-volitional experience and intellectual experi-
ence, (d) variations in the relation between the experience of the
spiritual and the experience of the sense-data.! That is why to
define law as an attempt to realize justice in a given social milieu
presents no danger, if one takes account of the variability of the
aspects of justice itself. But this definition is only an indication
of the general direction in which we must seek a non-dogmatic
definition of law. For to make it acceptable we must insist on
the fact that justice is neither an ideal, nor an immutable element.
Justice cannot serve as a criterion of evaluation because it is a
constitutive element of all law, even that which from the moral
point of view is worst. Only a confusion of justice with a moral
ideal has led some to oppose justice and *‘ order ”* or *“ security ”’,
and others to exclude the idea of justice from the definition of law.
The principles of order and security are only immanent elements
of the idea of justice, manifestations of that amalgam of values
and logical ideas which is its salient trait. But there are as many
degrees of order and security as there are aspects of justice,
these principles being as relative as the aspects of justice (i.e.,
of the preliminary reconciliations of conflicting values embodied
in a social fact) are infinite. We may express the same point
by saying that * order >’ and the ““ normative fact’’ are only two
words for the same datum, and that there are as many kinds and
degrees of order as there are different normative facts, without
which justice is a term emptied of all meaning.

Among the conflicting values which arise in a social mulieu,
it is the moral which have a tendency to claim primacy and to
rule antinomies among all other values. This claim is justified
in part. But in the domain of moral values, harmonized in the
ideal, irreducible conflicts among equal values, such as those of
the self, the alter ego, the whole and, on the other hand, of action,
work, etc., arise in the reality of life. Thus moral values them-
selves require for their always partial realization a preliminary
reconciliation through justice. It is this reconciliation which is
the most important task of justice. The specific traits of justice
consequently emerge most clearly when we confront it with the
moral ideal. The moral ideal, i.e., the infinite whole of moral

11 have given many examples of these variations in my Expérience Furidique,
pPpP- 7? etseq.; 120 et seq. Cf. also my articles, ** Justice ” and * Natural Law ” in
Encyclopedia of Social Sciences.
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values, is marked by its trend towards creative liberty. This
latter constitutes the profoundest and most immediate datum of
moral experience (which represents a gradual drive towards
participation in creative liberty). Moral values are the most
dynamic, the most creative, driving most powerfully towards
constant surpassing. They are least bound, then, to what is
already established. At the same time, they represent the char-
acter of uniqueness and individualization, as well as of qualitative-
ness.! Now, justice or the totality of jural values are, on the
contrary, directed towards the maintenance of normative facts,
of the already established and realized. Jural values are the least
creative, the most schematized, the most generalized and
quantified. Thus, in them there is substituted for strict indivi-
dualization of moral requirements, a generalization of command-
ments ; for subjects not comparable to each other, types; for
creative movement, a certain schematic stability of normative
facts ; for pure quality, an intensified quantitative element. But
it is precisely within the boundaries of generality, some logical
schematism and quantification placed by justice at the service
of emotional-volitional values, that the moral ideal can display
its creative force, its richly individualized and complex tissues,
its pre-eminence over all other values. In this sense, justice is
an indispensable medium, a necessary ambiance for the realiza-
tion of the moral ideal, while essentially distinct from it.

(3) The specific marks of law, of the “jural” or ““legal ”,
flow from the characteristics of the immediate jural experience
and of justice as we have shown it. Law or jural regulation or
legal social control is distinguished from all other kinds of social
regulation or control (moral, religious, @sthetic, or educational)
by the following characteristics :

(@) The determined and limited character of jural commandments
versus the unlimited and infinite character of other command-
ments, especially of strictly individualized moral exigencies. For
instance, the commandment, ¢ thou shalt not kill ”’, has different
senses in law and in morals. In law, there are set cases in which
one can, others in which one must kill (self-defence, war,
executions, etc.). In morals, the prohibition may include not
only all these cases, but also all acts which might become indirect
causes of death, from a refusal of aid in dangerous circumstances
to hurtful words which might shorten somebody’s life. Hence,

1 Cf. my description of the moral experience and moral values in Morale théorique
et Science des Meurs (1937), pp. 159-91.
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too, rules, although far from absorbing all the domain of the
Jjural, play here a réle incomparably more important than in all
other domains of social control.

(b) Bilateral or more precisely, multilateral character of jural regula-
tion, constituting its imperative-atiributive structure, as opposed to the
exclusively unilateral imperative character of all other types of
regulation. The imperative-attributive structure of all mani-
festations of law consists in an indissoluble link between the duties
of some and the claims of others. This link is possible only in
jural regulation in connection with the determined and limited
character of its commandments which permit the application of
a common measure to related claims and duties.

The imperative-attributive trait of all jural regulation implies
that all law rests on collective experience and presupposes an
authority not identical with the rules themselves. Only by a
collective recognition of social facts which realize values, is it
possible to establish a close interconnection between claims and
duties. Only if the rules of law are not entirely autonomous is
it possible to have a guarantee that this interconnection will be
effective. Thus, jural experience alone is necessarily collective
experience, while moral, @sthetic, and religious experiences can be
individual or collective. The great Russian-Polish scholar, Leon
Petrazizky (1864-1931), who had the great merit of discovering
the imperative-attributive structure of law,! limited himself to
a purely psychological analysis and hence overlooked these neces-
sary consequences of his conception, as well as the link between
imperative-attributive regulation and the idea of justice. That
is why he envisaged only the distinction between law and morals,
overlooking other kinds of regulation and control.

(¢) The indispensability of a *‘ social guarantee” of effectiveness of
law giving assurance for a real correspondence of claims and duties and
showing itself in the necessity for all law to be * positive , that is, to
derive its validity from normative facts. It is normative facts which
unite the characters of authority, not identical with rules, and the
efficient social guarantee, excluding both the autonomous char-
acter (specific to morals and @sthetics) and the heteronomous
character (specific to religion and education). To play this réle,
normative facts, social structures embodying realized values, need

Y Theory of Law and of the State (2 vols., 1908-10, in Russian). Concerning
Petrazizky, see my Le Temps Présent et I’Idée du Droit Social (1932), PP- 279-95 ; Expén-
ence undzgue (1935), pp. 1 53—69, and my article * Petrazizky ” in the Engyclopedia

of the Social Sciences. See also H. Babb, * Petrazizky * in Boston University Law Review,
1937-8 (Nos. 17-18) and A Mcycndorf Modern Theories of Law (1933), pp. 20-37.
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not necessarily be organized, need not possess fixed means of
external constraint, still less the unconditional constraint char-
acteristic of the State. The confusion of all normative facts with
some of their special types—a confusion which the analyses of
sociology of law are competent to eliminate definitively—is one
of the reasons for some of the unacceptable definitions of law,
those which link its fate to external constraint, power, organiza-
tions, and even the State. These definitions all forget that these
elements, as Petrazizky and Krabbe showed so well, so far as they
play a role in the jural life, already presuppose the validity of
law and are based upon it. To achieve their réle of efficient
authorities socially guaranteeing the strict interconnection of
claims and duties, normative facts need meet but one condition.
They must really exist and incarnate spiritual values. Normative
facts take the most different and varied forms, which we shall
study in this book, e.g., forms of sociality, types of groups, types
of inclusive societies.

(d) Not necessarily requiring its execution by precise exterior constraint,
law admits the possibility of being accompanied by this constraint, while
moral and asthetic requirements exclude the possibility of
execution by this constraint, and religious and educational com-
mandments exclude the possibility of its having any precise or
fixed character. This is a consequence of the fixed, limited, and
multilateral imperative-attributive trait of law. To avoid any
misunderstanding let us clearly distinguish external and precise
constraint from the more general phenomenon of sanction, and
sanction from social guarantee. All law accompanied by con-
straint presupposes law not accompanied by such constraint but
which is fit to justify the former. Moreover, it is well known
that even the most important parts of constitutional law are not
accompanied by constraints, let alone international law, etc.
Sanctions, i.e., varied and sometimes quite spontaneous reactions
to infringements of regulations, are observable in the domain of
morals and @sthetics, not less than in other domains, although
there they have not always a character of social reprobation as is
the case in law. In any case, all law is sanctioned by the repro-
bations of the social milieu in which it is violated, but not all law
is accompanied by constraints. Finally, the social guarantee of
efficiency, characteristic for all law deriving its validity from
normative facts, only here manifests itself in sanction, while in
other domains (morals, @sthetics, religion, education) the sanctions
are not necessarily the expression of the social guarantee.
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(¢) Thus we reach a definition of law : *‘ Law represents an
attempt to realize in a given social environment the idea of justice (that is,
a preliminary and essentially variable reconciliation of conflicting spiritual
values embodied in a social structure), through multilateral imperative-
attributive regulation based on a determined link between claims and duties ;
this regulation derives its validity from the normative facts which give a
social guarantee of its effectiveness and can in certain cases execute its
requirements by precise and external constraint, but does not necessarily
presuppose it.”’

(f) Perhaps the question will arise as to what we do with
other social regulations aside from law, morals, religion, @sthetics,
and education, such as mores, usages, social ceremonies, con-
ventions, rules of courtesy, politeness or fashion, and finally,
custom. The answer is that this category of regulations as an
independent field is only the result of confusion in the scholars
who insist upon it.t  Customs and usages are not special regulations,
but exclusively particular methods of acknowledgment of the
different regulations we mentioned. They are to be differentiated
according to the latter. For instance, there are jural customs and
usages, moral, religious, asthetic, and educational customs and
usages. Customs and usages can, moreover, relate not to
cultural-spiritual regulation, but to technical regulations (econo-
mics, etc.). Mores is a term having meaning exclusively for
archaic societies in which differentiation of values and corre-
sponding regulations has not yet come about or not sufficiently.?
¢ Conventional rules > (Stammler) are a contradiction in terms, for
all regulation and all rules demand obedience contrary to the
arbitrary will of the party involved. As for rules of courtesy,
politeness, and fashion and certain social ceremonies, we have here
either asthetic social regulation, or a combination thereof with
jural regulation. These combinations appear when an impera-
tive-attributive regulation is oriented more towards @sthetic than
towards jural values. But these are extreme cases.

Having achieved a definition of law which seems to us simul-
taneously broad enough and precise enough to permit us to

! From this viewpoint the discussion at the second congress of the * International
Institute of the Philosophy of Law and Sociology of Law >’ are quite typical. Cf.,
IIme Annuaire : Droit, Moral, Meurs (Paris, 1936, ed. by G. Gurvitch). The partisans
of the existence of a special category of customs, usages, mores, despite numerous
expositions of this doctrine, did not succeed in arriving at any precise conclusion.
Sometimes they confused this category with unorganized law, sometimes with social
morality. Their opponents and critics, such as Messrs. G. Radbruch, G. Del Vecchio, .
and the present author, had no trouble in showing their contradictions.

# Cf. my discussion at the above-mentioned congress, pp. 248-9.
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envisage all levels and manifestations of the social reality of law,
we may now proceed to describe exactly the object and problems
of the sociology of law.

VI. Tue DEFINITION OF THE SOCIOLOGY OF Law

We are now in a position to define the precise framework of
this new discipline, that is to say, its object and its method as
well as the fundamental problems which it is called upon to solve.

The Sociology of Law is that part of the sociology of the human spirit
which studies the full social reality of law, beginning with its tangible and
externally observable expressions, in effective collective behaviours (crystal-
lized organizations, customary practices and traditions or be-
havioural innovations) and in the material basis (the spatial structure
and demographic density of jural institutions). Sociology of law
interprets these behaviours and material manifestations of law according
to the internal meanings which, while inspiring and penetrating them, are
at the same time in part transformed by them. It proceeds specially from
jural symbolic patterns fixed in advance, such as organized law, procedures,
and sanctions, to jural symbols proper, such as flexible rules and spon-
taneous law. From the latter it proceeds to jural values and ideas
which they express, and finally to the collective beliefs and intuitions which
aspire to these values and grasp these ideas, and which manifest them-
selves in spontaneous ** normative facts >, sources of the validity, that is to
say, of the positivity of all law.

A jurisprudence, or the ¢ dogma of positive law ”’, can only
establish a coherent system of normative patterns and symbols
(more or less rigid or flexible), valid for the experience of a par-
ticular group at a particular period and having as its aim facilitat-
ing the work of tribunals. But legal sociology envisages the quasi-
infinite variety of the experiences of all societies and all groups, describing
the concrete contents of each type of experience (to the extent that they
are expressed in phenomena externally observable), and revealing
the full reality of law which patterns and symbols veil more than they
express.

We must distinguish and clearly separate—and this is often
neglected—three problems of the sociology of law which are distinctly
different from each other : (1) Problems of systematic sociology of
law : the study of the manifestation of law as a function of the
forms of sociality and of the levels of social reality. These prob-
lems can be solved only by means of what we propose to call the
microsociology! of law. (2) Problems of the differential sociology of law :

1 Cf, infra, Chap. 11 and my Essais de Sociologie (1938), passim.
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studying the manifestations of law as a function of real collective
units whose solution is found in the jural typology of particular groups
and inclusive societies. (3) Problems of the genetic sociology of law,
analysed by means of the dynamic macrosociology of law : studying
the regularities as tendencies and factors of the change, develop-
ment, and decay of the law within a particular type of society.!

To understand this subdivision of the sociology of law into
three parts, it is necessary to take account of the fact that every
society is composed of a multiplicity of particular groupings, and
that each particular group—each real collective unit—is composed
of a multiplicity of ‘‘ forms of sociality *’—of ways of being linked to
the whole and by the whole. That is why, when one speaks of a social
type, it is essential to know whether what is meant is a type of
sociality, a type of group, or a type of inclusive society. For example,
contemporary inclusive societies are quite different from each
other when it comes to the types of divers particular groups com-
posing : the State, municipalities, public services, trade unions,
co-operatives, political parties, churches, clubs, philanthropic
societies, families, etc. The types of these various groups are
clearly distinct from the forms of sociality which constitute them.
For example, within such a group as the State, the trade union
or the club, may be observed varying degrees of intensity and
actuality of the inter-individual relations of rapprochement and
separation, and of fusion into mass, community, and communion,
etc. That is to say, there is a plurality of forms of sociality.

Obviously in the framework of law, which corresponds to the
types of groupings (e.g., trade union law, State law, co-operative
law, canon law), and, even more so, in the *“systems of law "’
which correspond to the types of inclusive society (e.g., feudal
law, bourgeois law, European law, Oriental law, American law,
primitive law, and civilized law), there are always merging a
multiplicity of ‘“ kinds of law ”’, linked to a plurality of forms of
sociality. If one did not distinguish between the microphysical and
the macrophysical sociology of law one would miss the moving maze
of perpetual tensions and sharp conflicts which agitate the effective
life of all law and one would close one’s eyes to the depths of the
inextricable pluralism which penetrates this life and which is in
itself a factor of the perpetual transformations of jural reality, of
its spontaneous dynamism.

These considerations show that genetic sociology of law, which

! Cf. my article *“ Major Problems of the Sociology of Law * in Fournal of Social
Philosophy (1941), vol. 6, No. 3.
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alone attracted attention in the nineteenth century, cannot pro-
ceed without the support of the microsociology of law and the
differential sociology of law, the first providing points of support
for the study of changes, and the second fixing the discontinuous
types within which it is alone possible to find regularities of
development. In fact, it is no longer possible to speak of a
unilinear direction in the development of legal institutions. For
example, the limitation of statute by contract, which a Spencer
or a Henry Maine regarded as a general principle of the develop-
ment of law, is valid only for the primitive type of society. In
civilized societies the direction of the movement was reversed
repeatedly. In our present-day type of society one could observe
rather an inverted tendency, that towards the limitation of con-
tract by statute, the development of trade unionism being sufficient
illustration (cf. infra, Chapter IV).

The distinction between systematic sociology of law or micro-
sociology, differential or typological sociology of law and genetic
legal sociology makes it possible to avoid a whole series of con-
fusions and to eliminate from this field conflicts of schools which
often arise solely from misunderstandings. These conflicts find
their basis in the fact that scholars take their point of departure
from a single one of the three divisions of sociology of law which
we have distinguished and, by bringing this one to the fore, give
it predominance over the two others by confusing quite distinct
problems. Thus, in the nineteenth century, there was interest
solely in genetic legal sociology, to which specialists looked for a
solution of all problems. This tendency persists in Sumner-
Keller and Durkheim. After having had the extremely happy
idea of starting research in sociology of law with the problem of
relations among forms of solidarity (sociality) and kinds of law,
that is to say, after having had a presentiment of the problems of
the systematic microsociology of law, Durkheim transposed the
distinction between mechanical and organic solidarity (and the
corresponding distinction between repressive and restitutive law)
into historical phases of the development of inclusive society.
Genetic legal sociology, without any limitation on the qualitative
types of inclusive societies—where alone it is valid—thus
triumphed over every kind of study in Durkheim. If, among his
disciples, it produced very precious gains, that was because they
limited their studies to the archaic type of society alone.

On the other hand, the most recent representatives of the
sociology of law—Pound, Cardozo, Commons, Llewellyn, and
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Arnold in the United States ; Kantorowicz, Eugene Ehrlich and
Hugo Sinzheimer in Germany ; Duguit, Hauriou, Leroy, and
Morin in France—were occupied mainly with sociological des-
cription of the actual state of law and the conflicts surging within
its bosom between rigid law and spontaneous, living law. Their
efforts have been concentrated above all (despite the wide diverg-
ence among their various conceptions) either on the description
of modifications of juridical technique and the activity of tribunals
with reference to major changes intervening in the social reality
of law, or on a general description of the transformation of the
actual system of law under various aspects, particularly under that
of the growth of the jural framework of the economic society
expressed in the growing réle of the autonomous law of labour
unions and trusts. Thus, except for some precious indications
by Ehrlich, Pound, Hauriou, and Llewellyn, the distinction
between systematic sociology of law and genetic legal sociology,
as well as between differential jural typology of inclusive societies
and that of particular groups, and moreover that between micro-
sociology of law and the jural typology has not been clearly
worked out. This has led frequently to a much too dogmatic
tendency in analyses. Some legal sociologists have attributed to
juridical techniques of a certain kind a too important réle and
have verged on identifying the technique of modern ‘‘ sociological
jurisprudence >’ or of its opponents, the ‘‘legal realists ’, with
the fate of the sociology of law itself. Others attribute to a
framework of law corresponding to a particular type of group
(labour law, trade union law, State law, church law, international
law) characteristics too precise and uniform, as though there raged
no struggle within each typical group among a multiplicity of
forms of sociality and corresponding kinds of law. Finally, the
current of modern sociology of law, represented by Max Weber,
reduced all sociology of law to the typology of legal systems with
reference to the ‘“ ideal types > of inclusive society. In this last
field it achieved very appreciable results. But it overlooked not
only the problems of the microsociology of law and of the genetic
legal sociology, but also the problem of the typology of particular
groups and corresponding frameworks of law. This artificial
limitation of the sociology of law to a single problem, accompanied
by the impoverishment of social reality, and consequently of the
reality of law, envisaged in but one of its levels of depth, greatly
diminished the value of this branch of Weber’s sociology, despite
all its merits.
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According to our conviction, the sociology of law cannot work
fruitfully except by considering at one and the same time the
three strictly delimited domains, microsociology of law, differen-
tial jural typology of groups and all inclusive societies, and genetic
legal sociology. It must simultaneously take account of the
necessity of autonomy and close collaboration among the three
disciplines, as well as of their hierarchical relationship, micro-
sociology of law being presupposed by the two other branches,
and genetic legal sociology leaning upon differential or typological
sociology of law.

To conclude our definition of the aim and problems of the
sociology of law, let us warn against a current dangerous mis-
understanding which confuses this discipline with a “‘ sociological
theory of law >.  Numerous examples of this confusion might be
cited, especially during the second half of the nineteenth century
(Ihering, Post, Kornfeld in Germany ; Duguit in France ; Ferri
and Vaccaro in Italy; Sergevitch, Muromzev and Korkunov
in Russia ; more recently N. Timashev in the United States ;
not even E. Ehrlich or K. Llewellyn have been entirely free from
this error). In discussing the problems of the sociology of the
human spirit and its relations with philosophy, and in borrowing
from a non-dogmatic philosophy of law our criteria for a definition
of law, we have already pointed out the impossibility for the socio-
logy of law to take the place of a theory of law. Here we must
emphasize once more that the ‘‘ sociological theory of law ” is for
us a contradiction in terms. The task of the sociology of law is
not at all to define law or to work out a system of jural categories
or jural values. The so-called ‘“ sociological theory of law > is
merely the positivistic interpretation of the philosophy of law.
Seeking, finally, like all positivistic doctrines, to derive values and
norms from facts, closing its eyes to spiritual (noetic) elements
embodied in social reality, and particularly in the reality of law,
and substituting sociology for philosophy, it succeeds only in
compromising the scientific sociology of law by assigning it tasks
which it is incapable of undertaking and fulfilling.

Before beginning a systematic exposition of the main problems
of sociology of law, of which we have now given an inventory, it
should be useful to halt a long while for a critical exposition of the
conceptions of the principal forerunners and founders of present-
day legal sociology. Thus, by means of examples, we should be
able to give a more lively and concrete picture of the work thus
far done and the difficulties encountered in this field.



CHAPTER 1

THE FORERUNNERS AND FOUNDERS OF THE
SOCIOLOGY OF LAW

SeEction I: THE FORERUNNERS

The forerunners of the sociology of law are extremely numer-
ous, for this branch of knowledge arose spontaneously in the course
of historical or ethnographic studies relating to law and in the
course of researches on law pursuing other aims; such as the
establishment of a social ideal, or a mechanist, realist, or rela-
tivist philosophy of law or a technical discussion about ‘‘ sources
of law ”’.  Of course, this ‘‘ spontaneous sociology of law ”’, as
opposed to methodical sociology of law, did not ordinarily touch
on more than one of the problems we have designated (owing to
the character of the works in which it appeared) : we find the
authors dealing exclusively either with problems concerning the
origin of law, or concerning the relation between the social reality
of law and the other social phenomena, or concerning the jural
typology of groups often wrongly limited to State forms. The
interdependence of the different parts of this discipline has in any
case never been envisaged in this discussion.

1. Aristotle, Hobbes, Spinoza, Montesquieu

Aristotle in antiquity (385-322 B.c.) and Montesquieu in
modern times (1689-1755) have most closely approached
methodical sociology of law. Aristotle anticipated the body of
problems it is called upon to solve ; Montesquieu, influenced by
the ‘“social physics” of Hobbes (1588-1679) and by Spinoza
(1632-77) purified the study from judgments of value and based
it on systematic empirical observation.

Aristotle’s sociology of law is found in his Ethics (see in part
Nicomachean Ethics, 1, V, VIII and IX) and in his Politics ; it is
integrated in his practical philosophy which studies the ultimate
aims of individual and collective conduct, and the means of
attaining them. In this sense, Aristotle’s formulation of the
problem has nothing in common with sociology as a positive
science. His naturalistic finalism, seeking entelechies in the real
being where they are operative, leads him, however, to pro-
ceed in ethics and politics less by dialectical construction than by

53
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a description of actual types and existing social groups in the hope
of subsequently finding their special entelechies in the réle of aims
(or rather of final causes), which would be integrated in the
ultimate and perfect aim of human conduct. Thus Aristotle, to
establish the meaning of justice, first describes the different sorts
of positive law, in their relation to the Nomos (the really efficient
social order), the Philia (sociality or social solidarity), and the
particular groups (Koinoniai), of which the State is but the crown.
And to find the best form of government, Aristotle begins by
studying all the really existing types of government in their rela-
tions to the effective structure of the different types of society (he
even undertook a purely comparative description of the principal
constitutions of Greece, of which only the fragment concerning
the constitution of Athens has come down to us).

All law, whether established by human will or independent
of human will (and in this sense ‘‘ natural ) is, according to
Aristotle, only the rational formulation of the requirements of
the Nomos (Nic. Ethics, 1129 et seq.). The Nomos is not the body of
laws decreed by the State but the living and spontaneous body
of rules governing social conduct, the effective societal regulation
in a given milieu (Pol., 1287 a, 1326 a), this dynamic order going
beyond the distinction between law, even flexible and unorgan-
ized, and social morality. Law in the Aristotelian sense, that is,
jural requirements fixed in formulas, is more abstract, more static
than the concrete and dynamic Nomos, which law tends to lag
behind and to which it must always adapt itself anew, a fact which
sharply suggests the problem of the social reality of law.

The types of law themselves can be established only as func-
tions of the different types of philia and of koinonia, for the living
reality of law can affirm itself only in a social milieu ; the social
milieu is constituted by the forms of sociality and by the particular
groups.

The usual translation of the term philia by ‘ friendship
has greatly obstructed a true understanding of Aristotle’s socio-
logical ideas. There can be no koinonia—or real group—says
Aristotle, unless the philia and law are realized within them (M.
Ethics, 1159 b). In each group there are as many kinds of law
as there are kinds of philia, for law develops with the development
of the ‘philiai, both applying to the same persons and the same
objects and rurning a parallel course (1160 a). Philia means
social bond or sociality, whether it be based on love, pleasure or
interest, whether it apply to kinship, civism, participation in a
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brotherhood or any other voluntary association, or, finally, to
simple friendship of a transitory or durable kind (r156-1162).
To the extent that the philia is based on disinterested love, and
realizes the good, it possesses a kind of virtue, an ‘‘ideal solidarity »
(““perfect philia”, 1156-1157 a), opposed to ““de facto solidarity’ ;
but to establish the former, Aristotle describes a multiplicity of
types of the latter. And he discovers the important fact that if
the philia, though imperfect, can under certain conditions dispense
with law, law is impossible without the philia, which serves at once
as its foundation and its complement. For the sociality is a more
profound, more elementary, and more vital bond than abstract
law and even the Nomos, whose source it is (1155 a). Unfortu-
nately Aristotle limits himself to describing concrete cases of
philia, instead of classifying them according to precise criteria,
and he does not examine the fundamental question, i.e., which
types of philia arc productive from the point of view of law and
which types are sterile.  And, although he anticipates the im-
portant opposition between ‘‘ microsociology >’ and *‘ macro-
sociology > by distinguishing between philia and koinonia, he
hesitates to recognizc clearly that each group (koinonia) contains
multiple forms of sociality (philia). He does recognize it in
dealing with the conjugal family, within which he distinguishes
the philia in the relations between husband and wife, in the
relations between parents and children (1558 b), and a corres-
ponding number of parallel types of law (1161 b); but he
declares that only a single form of philia corresponds to each form
of government in the koinonia politike—the State—(1161 a) ; and
sometimes he secems to say that each form of philia is determined
exclusively by the koinonia to which it entirely corresponds
(1160 a, 1161 b). Thus he mixes the microsociological and
macrosociological points of view—an error which we shall meet
again in a number of systematic sociologies of law.

When it comes to studying the kinds of law as functions of
social types, however, Aristotle distinguishes with perfect clarity
between jural microsociology and jural typology of groups, for
in opposing (MNic. Ethics, Book V) the law governing the dis-
tribution of property and honours, contract law, and penal law
(1130-1131 a), he relates them (Book VIII) to the different sorts
of philia (1162 b, 1160 a). Penal law is based on the *‘ philia
bound by mores ”’, contractual law on the *‘ pkilia bound by rules ”’
acting among equals (a more rigid and determinate sociality) ;
finally, distributive law is based on the same regulatory philia
among unequals.
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These three kinds of law based on microsociological consider-
ations, lead Aristotle to his famous theory of commutative and
distributive justice (or, more precisely, of inequality) (1301 a
et seq.). To them he opposes frameworks of law established in
regard to group types (koinoniai) : the law of the conjugal and
domestic family (this last being an economic production group
implying the right of domination over slaves), the law of villages
constituted by the association of families, the law of cities, the law
of various fraternal associations, and finally the law of the political
group, the State. The last is breaking down into as many types
as there are forms of government : monarchic law, aristocratic
law, and a law corresponding to the politeia (a perfect form of
government) ; tyrannical law (very ineffectual) ; oligarchic and
democratic law—these being degenerate forms of the first three
and further divisible into several sub-types (Pol., II, 1. III,
1280 et seq.; IV, VI; WNec. Ethics, VIII, 1. Chap. XI-XIII).

This jural typology of groups is greatly reduced in Aristotle,
however, by the thesis that the State, being a perfect koinonia,
enjoys metaphysical ‘‘ priority >’ to all the particular groups,
which can exist only as its subordinate parts (I, 1252 b, 1255 a ;
Nic. Ethics, VIII, 1160 a). State law alone makes possible the
autonomous law of the particular groups and takes precedence
over the group law to such an extent that Aristotle hesitates to
characterize the latter as true law, designating it as something
‘“ analogous to law ”’ ; only the dikaion politikon is law in the
strict sense of the term (Pol., 1153 a; Nic. Ethics, V., 1143 a~
1135 a). This dogmatic reasoning, based on statism a priori,
relates also to the types of law engendered by the different philiaz,
and clearly marks the limits of Aristotle’s sociology of law : since
all social bonds are absorbed in the political bond, the eternal
hierarchy of groups and the primacy of political law—the only
law in the strict sense—remain impervious to any sociological
observation. Aristotle’s successors retained his dogmatic con-
clusions, but failed to comprehend the far more profound ques-
tions which he raised and was unable to answer. It required the
genius of a Grotius and of a Leibniz (see below) to free Aristotle’s
sociology of law from servitude to his political metaphysics.

Under these conditions it is not surprising that Aristotle’s
sociology obtained concrete results only in its applications to
political law and, in particular, to the genesis and decadence of
the different types of constitution.

In the State he distinguished the political community in itself
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(kotnonia politike) from its organized superstructure, the form of
government (Pol., 1276 €). All constitutions are relatively good
to the extent that they are adapted to the variable substructure
of the political community, and here the elements to be considered
are density of population, the various industries, and economic
activities, the relation between the social classes, the number of
classes (1289 b, 1294-1326 a et seq.). Since the equilibria
between these factors are extremely mobile, the relativity of the
forms of government is very great ; and Aristotle seeks countless
nuances of constitutional sub-types to correspond to the variety of
social sub-structures (1290 a-1293 b). The means by which each
government maintains itself and the causes of its dissolution are
also found to be very numerous (13011316 b). What Aristotle
calls the ** perfect constitution *’ is merely a mixed form of govern-
ment, adapted to an artificially equilibrated sub-structure, a
koinonia neither too large nor too small, with a population neither
too dense nor too sparse, in which the *“ middle classes >’ dominate
economic life and are favoured in every way—all of which factors
guarantee maximum stability (1294~1297 a). Of course, this
notion of a perfect form is a dogmatic and artificial conception,
based on a combination of final causes and effective causes, but
at the same time it is penetrated through and through by the
social relativism which Aristotle so forcefully introduced into the
study of political law—a relativism which seems to triumph over
his quest for the ideal state.

To sum