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PREFACE TO THE FIRST E'D‘ITION‘

THIS volume is intended to be a contribution towards filling
up the gap between the ' Sdect Charters' edited by the Bishop
of Oxford, and Mr S. E. Gardiner's ' Constitutional Documents
of the Puritan Revolutions Of the documents which it contains,
afew of the most important, such’as the Acts of Supremacy and
Uniformity and the High Commission of 1559, are printed in .
full: the rest are given in an abbreviated form. Of the latter
it is hardly necessary to say that no alteration has been made in
the texts, but owing to exigencies of space certain portions have
been omitted. Where the omitted passages posssss any impor-
tance, and the omission is not shown by the numbering of the
paragraphs, it is indicated by dots. In the case of superfluities,
such as are indicated by brackets in the following phrases—
'‘person [and persons],’ 'all [and every]," 'prescribed [and
appointed],’ ' shall [and may] be lawful [to and] for,' ' the same
[or any of them],"'bring [or fcaus'eto bebrought],'* beit further
enacted [by the authority aforesaid], ' provided [always and be it
enacted],' '[any law statute or usage to the contrary notwith-
standing],' 'he [she and they]," and thelike, | have not thought
it necessary to call attention to the omission. Al additions to,
or substitutes for, the origina text are endosed in square
brackets. When a dae is given in a shortened form it is
similarly indicated. The spelling of the English documents has
been modernized throughout.

Documents which have not, so far as| am aware, been printed
before, are indicated in the Table of Contents by an ; those
that have been partially printed, with ant; while such ashave
been printed before but are now reprinted directly from the MSS.
are marked with a 8.



iv Preface.

The index is not intended to be an index nominum except in
a few important cases but | havetaken pains by means of a full
analytical index rerum and a glossary to make the collection as
useful as | can.

Finally, | haveto acknowledge, with much gratitude, the help
and encouragement ungrudgingly given me by the Bishop of
Oxford, the Bishop of Peterborough, Professor Maitland, Mr
S. E. Gardiner, and Mr Hubert Hall of the Record Office; but
I need hardly add that these gentlemen are in no way respon-
sible for any mistakes which this book may contain.

G. W. PROTHERO.

KING'S COLLEGE, CAMBRIDGE
January 21, 1894,

PREFACE TO THE SECOND EDITION.

THIS edition differs but slightly from the former. | have
modified a few sentences in the Introduction, corrected such
errors as have been pointed out to me, and added three docu-
ments, viz. the opinion of the Judges on irregular imprisonments,
quoted in Darnel's case (see Gardiner'sDocuments, ed. 2, p. 62);
the first charter to the East India Company ; and the charter
which led to the foundation of Virginia. It would have been
easy to print many other documents, throwing light on the
ecclesiastical or the economic history of the time; but, even
if want of space had not forbidden such additions, they would
have been beyond the scope of this collection, as defined by its
title. | have only to add that my thanks are due to Mr J. T.
Tomlinson for the assstance he has given me in connexion

with ecclesastical matters in Elizabeth's reign.
G.W.P.

CAMBRIDGE,
August, 1898.



PREFACE TO THE THIRD EDITION.

IN this edition, | have modified, in view of a criticism by
Professor F. C. Montague, a statement in ‘the Introduction
(p. Ixxiii) relative to the Act 26 Hen. VIII. 10; and | have
added six documents.

The Charter (p. 461) granted to the Merchant Adventurers
near the outset of Elizabeth's reign, may be usefully com-
pared with that which established the East India Company
(p. 448) at its close. It is discussed at length by Mr. W. E.
Lingelbach in the Transactions of the Royal Historical Society
(New Series), vol. xvi, p. 19 seq.; and in his Laws and
Ordinances of the Merchant Adventurers of 'England (1902), where
also extracts from the Charter are printed. It is also referred
to by Dr. K. Ehrenberg in his Hamburg und England im
Zeitalter der Kohigin Elizabeth (p. 73 seq.), and by other authors.
A fresh charter, with developments mainly concerning internal
government, was granted in 1586.

The series of documents bearing on Letters of Marque or
Reprisal, illustrates the system in vogue in the sixteenth
century, by which covert war was made on countries with
which the State was ostensibly at peace, and throws light
on the manner in which the Navy was supplemented by
private enterprise. The subject is referred to by Mr. R. G.
Marsden (to whose kindness | owe the series) in his Intro-
duction to Select Pleas of the High Court of Admiralty (Selden
Society), vol. ii, and in Transactions of the Royal Historical
Society (New Series) vol. xvi, p. 74.

The extracts from the Minute Book of the Dedham Classis
throw light on the beginnings of Presbyterianism in England,
against which Bancroft's book Dangerous Positions (see below,
p. 247) was directed. They show the objects of the montﬁly
meetings, the nature of ‘prophesying,® and the rudiments
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of Presbyterian discipline. The extracts are reprinted from
The Presbyterian Movement in the Reign of Elisabeth, edited for
the Royal Historical Society by R. G. Usher (Camden Society,
Third Series, vol. viii, 1905).

The Commisson for Depopulation (1607) throws light
primarily on economic problems, but adso, especialy in the mode
of procedure laid down, on constitutional and political matters.
It followed on serious disturbances in the midlands, causd
chiefly by the growth of enclosures. It is discussed by
Professor E. F. Gay in the Transactions of the Royd Historical
Society (New Series), vol. xviii, p. 195 seq. ; and referred to
by Miss E. M. Leonard, in the same series, vol. xix, p. 125.

To Mr. Hubert Hall, of the Record Office, | owe my best
thanks for calling my attention to these documents and for
supervising the transcription of those not previously printed.

G W. P
September, 1906.

PREFACE TO THE FOURTH EDITION

| HAVE added only one item to this edition—the High Com-
mission of 1583. A copy of this long-lost document, which
| sought for in vain when compiling the first edition of this
book, has recently been discovered in Dr. Williams* Library.
The credit of the discovery is due to Mr. Albert Peel, whowith
great kindness communicated it to me, and has allowed me,
with the consent of Dr. Williams' trustees, to print the Com-
mission here. (See note, p. 472 j.)

The Commission of 1583 differs in a few minor particulars
from those which preceded or followed it; but the differences
do not appear to be of such acharacter as to necessitate any
dterations in the remarks which | ventured to make upon it
in the Introduction (pp. xlii, xliii). Since, however, this
Commission has been regarded, notably by Hallam, as possess
ing specia importance, and since it has not been printed before,
| give it herein full.

- G.W. P

LONDON, April, 1913.
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INTRODUCTION

GENERAL SURVEY : THE MONARCHY AND THE NATION.

THE Tudor monarchy attained its zenith in the reign of
Queen Elizabeth. Henry VII| was more tyrannical than
his younger daughter, but it does not follow that he was
more firmly seated on the throne. Under him, the abuses
of arbitrary power were doubtless more flagrant, and the
direct influence of the royal will more obvious, while his
statutory powers were in some respects larger and his
financial resources, at least after the submission of the clergy
and the dissolution of the monasteries, more abundant.
But the Tudor monarchy, unlike most other despotisms,
did not depend on gold or force, on the possession of
vast edtates, unlimited taxation or a standing army. It
rested on the willing support of the nation at large, a
support due to the deeply-rooted conviction that a strong
executive was necessary to the national unity, and that,
in the face of the dangers which threatened the country
both at home and abroad, the sovereign must be allowed
afree hand. It was this conviction, instinctively felt rather
than definitely realized, which enabled Henry VIII not
only to crush open rebellion but to punish the slightest
signs of opposition to his will, to regulate the consciencés
of his subjects, and to extend the legal conception of treason
to limits hitherto unknown. [|£ was this which rendered

b
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it possible for the ministers of Edward VI to impose
a Protestant regime upon a Romanist majority, and allowed
Mary to enter upon a hateful marriage and to drag the
country into a disastrous war. It was this, finally, which
enabled Elizabeth to choose her own line in domestic and
foreign policy, to defer for thirty years the war with Spain,
and to resist, almost single-handed, the pressure for further
ecclesiastical change.

The Tudor monarchy was essentially a national monarchy.
It was popular with the multitude, and it was actively
supported by theinfluential classes, the nobility, the gentry,
the lawyers, the merchants, who sat as members of parlia-
ment at Westminster, mustered the forces of the shire as
Lords-Lieutenant, or bore the burden of local government
as borough-magistrates and Justices of the Peace. Had
these classes been recalcitrant, had they even been luke-
warm in their support, the crown would have been practi-
cally powerless. If proof of this were required, it would
be found in the fact that, while the Tudors, in spite of
countless difficulties, retained their ascendency for upwards
of acentury, the Stewarts, who had in their hands all the
despotic agencies and twice the wealth of their predecessors,
lost it in one generation.

Now if this fundamental popularity may be predicated
of the Tudors in general, it belonged in an especia degree
to the last of the race. A strong monarchy was beneficial
in the days of Henry VIII, but it was indispensable in
those of Elizabeth. Henry V I | had prospered, chiefly be-
cause his marriage put an end to the evils of a disputed
succession.  Had Elizabeth died before 1587, the disasters
of the fifteenth century would inevitably have recurred.
The dangers of political disorder could not in the reign
of the childless queen be long absent from the minds of
jinkingmen. No previousreign, for a century and a half
before her accession, had been free from plot and rebellion,
and ten years after she came to the throne the outbreak of
the northern éarls showed that baronial anarchy might
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yet again raise its head. During Elizabeth's reign, this
danger was immeasurably enhanced by religious differences.
If national unity and the maintenance of law and order
depended on the strength of the government in 1530, how
much more was this the case a generation later, when
Anglicans and Romanists nearly balanced each other, in
weight if not in numbers, and when the extreme Protestant
sects were introducing an element .of discord unknown
before the Reformation? The religious wars and massacres
in France and the Netherlands, the hostile leagues of
Germany, the religious animosities which distracted Scotland
and Ireland—all these wore warnings which no one who
who was not a fanatic could disregard. Moreover, in the
time of Honry VIII, the Papacy was discouraged and dis-
organized : in that of Elizabeth it had not only rallied but
was beginning to recover its earlier position. How should
the Protestants of England hope to make head against the
returning tide except by submitting themselves, like an
army in the field, to the stern discipline of undivided
control? What had they to expect if Mary of Scotland
should become, by the death of her cousin, not merely the
heir blit the rightful claimant of the English crown? It
is difficult to over-estimate the strength conferred upon a
sovereign by the consciousness that her life alone stands
between her subjects and anarchy. ,

To these considerations was added a new fear, the fear of
foreign "invasion and conquest. For centuries this danger
had been unknown. English armies had repeatedly invaded
France, and the foreigner had been unable to retaliate except
by occasional raids upon our coasts. Now, for thefirst time
for many generations, England was exposed to great and
imminent danger from abroad. No power comparable with
the new monarchies of France and Spain had existed a
century before. Either of them, taken singly,-was more,
than a match for this country : had they combined their
forces, Englishindependence could hardly have survived. In
the days of Elizabeth's father the* chance of such a combina-

b2
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tion was hardly appreciable : in the days of Elizabeth it was
not merely a chance but a probability. And here again the
political danger was doubled by religious hostility. Spain
was actively propagandist; France might become so at any
moment. England had aready learnt to her codt, in the
preceding reign, what was meant by Spanish domination,
and what Spain had once obtained by marriage she was
only toolikely to attempt by conquest. In the face of such
a danger as this, it is not to be wondered at if the repre-
sentatives of the nation voted without reluctance whatever
taxes were required, and abstained from criticisms or de
mands which might have hampered some delicate combina
tion or encouraged the enemy by the semblance of dis
union.

It is needless to go beyond this to account for the esse
with which Elizabeth handled the difficult machine of
parliamentary government. Eoyal influence was, no doubt,
applied to guide parliamentary elections, and to deflect the
tide of debate from inconvenient channels ; but thereis no
reason to suppose that this influence was excessive or un-
popular. The parliaments of Elizabeth were neither packed
nor servile. They had a mind of their own, and could on
occasion show it. But they knew what the national interest
demanded, and in supporting the crown they acted in
accordance with that interest. This attitude was confirmed,
as time went on, by the successes of a long and prosperous
reign, by a growing confidencein the wisdom of the govern-
ment, and by that chivalrous form of loyalty which encircles
a woman on the throne. Elizabeth, on her side, fully
understood both the sources and the limitations of her
power, for, extensive as it was, it had itslimitations. She
was aware of the value set upon her life, but she was not
misled by this knowledge into a fdse estimate of her
position. She knew that she could not sacrifice or endanger
the national interests without losing the goodwill of her
people, on which aone her liberty of action depended. Her
differences with her parliaments were never serious, and
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this can only partially be attributed to her concessions.
That she made some concessions cannot be denied, but the
occasions on which she yielded are as nothing compared
with those on which she stood firm. On the whole it is
clear that she ruled autocratically over State and Church,
over ministers and parliaments, and she could only have
accomplished thisby identifying her policy with theinterests
of the nation. Though occasionally these might appear to
diverge, the conviction grew stronger year by year that,
in the main, they were one. Hence a personal affection
which Elizabeth was at pains to cultivate, by feminine arts
aswell as by imperial policy, and which was none the less
genuine because it was often accompanied, according to the
fashion of the day, by extravagant flattery. The depth of
feelingwhich underlay this decorative exterior findseloquent
expression in the preamble (p. 106) to the last grant of taxes
voted by parliament to the aged queen.

To sum up, the efficient causes which tended to strengthen
the Tudor monarchy were especially potent during the latter
half of the sixteenth century. If it is true that the Tudors
were strong because they were popular, we shall probably
be correct in saying that Elizabeth was stronger than any of
her predecessors. It seems likely that the very violence
which marked the reign of Henry V111 was, in this respect,
rather a sign of weakness than of strength. |f Elizabeth's
yoke was lighter than that of her father, and her judgements
in general less severe, it is because she could rely more
confidently on the unconstrained support of her people.

These amicable relations between sovereign and subject,
confirmed by the traditions of nearly half a century, were
not likely to disappear immediately upon the accession of a
new dynasty. In the history of the constitution no hard
line can be drawn between the reigns of the last Tudor and
the first Stewart. The claim of James |, based as it was on
no title save that of descent, illustrated, by the force of 7
striking example, the general acceptance of the theory of
hereditary Divine Right. Parli'ament hastened to recognize
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the claim (p. 250) and manifested towards the new king all
the signs of loyalty which it had shown towards his prede-
cessor.  Even when repeated attacks upon their privileges
forced the Commons to remonstrate, the manifesto (p. 286)
in which they set forth their grievances is couched in a
tone of respectful apology of which Elizabeth herself could
scarcely have complained. Though incapable of inspiring
the devotion or attracting the admiration felt for his prede-
cesor, James was never positively unpopular.  Too wise or
too timid to commit himself to distinctly illegal courses or
flagrant departures from precedent, he preserved for the
most part a fairly good understanding with his subjects.
The pompous loquacity with which he lectured the repre-
sentatives of the nation contrasts unfavourably with the curt
and pointed utterances of Elizabeth, but does not appear to
have been offensive to contemporaries. It is true that the
notions of the prerogative set forth in his speeches and
writings transcend anything claimed by the Tudors, and had
to be largely reduced in practice, while the state-craft on
which he prided himself met with severe rebuffs both at
home and abroad. Nevertheless his intentions were good,
and, though he cannot be credited with much political in-
sight, he was capable of recognizing the impossible. On
some important questions, for instance those of religious
toleration and the union with Scotland, he merits the praise
— i f praise it is—of being in advance of his time. It isto
his credit as a ruler that, when he discovered the unripeness
of public opinion, he refrained from pushing his policy to a
dangerous point. Although he parted from some of his
parliaments in anger, theirritation was not wide-spread, and
the last parliament of his reign—to which indeed he made
important concessions—was also probably the most contented.
In short, during the reign of James | the old system may
be said, on the whole, to have held its ground. It was
r&erved for his son to make the irreparable breach.

But though this outward harmony was so long pre-
served, changes were taking place which year by year
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rendered it more insecure. The circumstances of the seven-
teenth century were very different from those of the
sixteenth. The traditions of aristocratic turbulence were
falling into so remote a past as to be practically forgotten.
Political power had to a large extent passed from the nobles
to the gentry and the mercantile classss. The successon
to the crown was no longer doubtful or dependent on
a single life. In England the adherents of Kome had
ceased to be formidable: they were a small and oppressed
minority. The danger of a conflict between Englishmen
of different religions had for the present passed away: the
Papists might plot, but they could hardly rebel. There
was no longer any serious danger of invasion from abroad.
The union with Scotland and the suppression of rebellious
chieftains in Ireland had deprived the foreigner of the
power to raise up enemies at our gates. France, tolerant
of dissent at home, was inclined, from clear reasons of
policy, to befriend Protestants abroad. Spain, while still
a great power, was no longer a source of terror, though
she remained an object of hatred, to Englishmen. The
ports of Holland, whence in the early days of Elizabeth
a hostile armament might at any moment have descended
on our coasts, were now in the hands of a people not yet
engaged in serious commercial rivalry with England, and
allied to this country by the bond of religious affinity.
In a word, the national independence, so long in danger,
was now secure. The chief -motive for acquiescence in
autocracy had therefore disappeared. An absolute mon-
archy was no longer indig>ensable, and the nation could
safely take its fate into its own hands.

Meanwhile, apart from these changes in external con-
ditions, the national development was making autocratic
government more difficult. It was the misfortune of the
Stewart kings that they inherited a system well enough
adapted to a previous age, but too inelastic for their own.
The very triumphs of the Tudors were fatal to their suc-
cessors. To begin with, they.had raised up in the national
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parliament a force which during their time was a willing
agent of the monarchy, but which might easily become
its rival. The importance of the sixteenth century in the
development of parliamentary institutions has generally
been under-rated. The influence exercised by parliament
over the affairs of the nation during that epoch is liable to
be obscured by the vigour of the monarchy, but was never-
theless, within its sphere, not only potent but inevitable.
It is true that the great statutes of the Reformation, the
penal statutes, the poor laws and other great legislative
changes were initiated by the government, but this should
not blind us to the equally important truth, that in all
these proceedings the sovereign was forced to rely upon
the national council to give effect to his policy. A series
of precedents confirmed the control of parliament over
taxation, secured its right to accept and consequently to
reject legislative proposals, and established most of its
special privileges. Although the annual sessons, which
had been customary under the Lancastrian kings, had long
been given up, the additions to the statute-book were more
copious and not less weighty than in any previous age
Parliament had, in fact, confirmed its position as an indis-
pensable element in the State. Without the training, the
prestige, and the snse of self-importance conferred upon
it by a century of Tudor legislation, it could never have
been styled by Pym the soul of the body politic.

In this powerful institution, fostered and developed by
the Tudors for their own ends, the House of Commons
cane more and more to be the dominant factor. The
sovereigns of the sixteenth century had done their best to
elevate the gentry and the commercial dass as a counter-
poise to the nobility. It was these classss which profited
most by the dissolution of the monasteries and the practice
of enclosures, by the expansion of trade and the successful
war with Spain. They had good cause to support the
rulers under whom they had made this advance, but they
had no specia reason to be grateful to the Stewarts. More-
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over they had now for the first time become coriscious of
their importance. They were learning. to act in concert,
and discovering their ability to stand without external aid.
The great council of the nation, in which all that was most
prominent and energetic among them was concentrated,
was passing out of tutelage and approaching its majority.
It could no longer be handled as even Elizabeth had
handled it. The weapon which the Tudors had used with
such consummate dexterity was ready to turn in the hands
of their successors.

Nor were causes wanting to induce Parliament to take
up an independent attitude. The ecclesiastical policy of
the Tudors contained within it a germ of danger to the
monarchy. To rid themselves of the yoke of Rome, they
had tolerated or encouraged the spread of Protestant doc-
trines. The religious movement thus induced they had
used so far as served their purposes, not foreseeing that
it might become as dangerous to the crown as it had been
to the Papacy. The ecclesiastical system established by
Elizabeth was supported by a large body of her subjects
as a politic and acceptable mean between the extremes
of Rome and Geneva, but by others—and these formed
a rapidly increasing party—it was regarded as an obstacle
to truth, as an attempt to check the Keformation half-way.
In their view, the Anglican system contained so much that
was objectionable ineritual and government, if not in
doctrine, as to be little preferable to that of Rome. Hence
the vestiarian controversy, followed by attacks upon the
bishops, their courts and their officids, and by the de-
velopment of Presbyterian and Independent opinions.
Elizabeth had some difficulty in stemming the tide, and
its force grew largely after her death. Against these attacks
the Church, alarmed for its existence, adopted severer
measures of repression, and drew upon itself political
hostility by exalting the prerogative behind which it hopefl
to find shelter. The split grew daily wider, the non-con-
formist party more clamorous. The mal-contents obtained
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a majority in the House of Commons, and took every
opportunity of pressing their demands upon the crown.
Thus the dawn of sdf-consciousness in Parliament and
the growing capacity for initiative coincided with the ao-
pearance of a potent reason for self-assertion.

The quarrel about ceremonies and church-government
was closely connected with the still more momentous
question of unparliamentary taxation. Sooner or later, no
doubt, this question would have come to the front, but
under other conditions it might long have slumbered. The
national wealth was growing fast, and so long as there was
no grave dispute between king and people, Parliament
was unlikely to grudge some additional revenue to the
crown. The method of collecting it by indirect taxation
was sanctioned by Tudor precedents, and was one for which
from alegal, aswell as an economica point of view, much
was to be said. But should any dispute arise, the latitude
hitherto allowed to the crown was sure to be called in
question, for, apart from the impeachment of ministers —
an expedient which disuse had rendered well-nigh obsolete
—a refusal of supplies was the only lever by which pressure
could be brought to bear upon the government. It was
therefore a heavy blow when, just as Parliament was be
ginning to need this weapon, it was struck from its hands
by the action of the law-courts. If the law was what the
judges declared it to be, there was all the more reason for
Parliament to bestir itself. Once raised, the question of
indirect taxation could not be left unsettled, and the whole
force of religious feeling came into the field to support
the contention of the popular party. Unfortunately, this
very force, by combining religious and political demands,
rendered an agreement almost impossible.

The decision of the judges in Bates' case (p. 340) did not
affect indirect taxation alone, but raised far wider issues.
Feeling their legal position insecure, the judges were driven
to invent or to support a theory of the prerogative which
threatened to subordinate law and Parliament to the crown,
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and to destroy the ancient basis of harmonious co-operation.
The far-reaching consequences of this theory were soon
perceived, and pressed upon the notice of Parliament (p. 350).
Long before Hobbes had formulated his defence of abso-
lutism, the philosophical notion of indivisible sovereignty
emorged, if at first but dimly, into the field of practical
politics (p. 352), and was interpreted by lawyers and poli-
ticians in opposing snses. A question was in this way
raised which went to the roots of government and was
not settled till the Revolution. Thus, during the early
years of James |'s reign, the religious and political questions
became inextricably involved, and each, while it embittered
the conflict, hampered the settlement of the other.

At thisjuncture, events of first-rateimportance took place
on the continent, which increased the difficulty, already very
great, of coming to an understanding. The fears and sus
picions of all earnest Protestants were aggravated tenfold by
the outbreak of the Thirty Years' "War. A coalition, not
indeed so dangerous to England as a league between France
and Spain would have been in the previous century, but
equally dangerous to European Protestantism, sprang into
existence. With France in difficulties at home, an offensive
alliance between the two branches of the house of Habsburg
threatened to undo all the work of the Keformation in Ger-
many. The German Protestants once subdued, and the
Emperor's authority re-esiablishecl, an attack on Holland
and the northern powerswould probably follow. Intheface
of such a risk, the neutrality of England appeared not only
irreligious but impolitic in the highest degree. And yet
the government, far from throwing itself energetically into
the conflict, wasted time in fruitless diplomacy, and even
entered upon negotiations for a matrimonial alliance with
the arch-enemy, Spain. The purport of these intrigues was
but dimly known, but enough leaked out to inspire the
greatest anxiety. The religious feelings aroused by thete
events induced Parliament to take another step in ad-
vance.
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The lever of financial control, already applied to enforce
ecclesiastical reform at home, was now employed to press
upon the government a definite policy abroad. Partly
through a natural reluctance to incur pecuniary responsi-
bility, partly from a sense of its own unfitness to deal with
the complexities of foreign affairs, Parliament had hitherto
abstained from interference in the relations of the state
with foreign powers. Along with the control of themilitary
and naval forces, the conduct of these relations was regarded
as within the speciad province of the crown. But the
dangers to which Protestantism was now exposed, coupled
no doubt with the prospect of commercial and colonial gain
at the expense of their ancient enemy, led the representatives
of the nation to depart once for all from this attitude of
reserve.  They now demanded nothing less than a decisive
voice in the conduct of foreign affairs. The step thus taken
involved the House of Commons in the most serious quarrel
with the monarchy that had yet occurred. The 'fiery and
popular spirits' (p. 310), who ventured to discuss matters of
state, religion and foreign policy, applied their privilege of
free speech to uses hitherto unknown, and refused to be
silenced at the bidding of the crown. When James tore
their protest from the journals of the House (p. 313), he
called in question the most essential liberties of Parliament
and threatened itsvery existence as a free assembly. Cir-
cumstances, however, were too strong for him, and the
failure of hisforeign diplomacy compelled him toyield. The
control thus gained, if it was to become effectivo, involved
of necessity a voice in the application of public funds. The
negative right of refusing taxes was a very inadequate
method of giving a positive direction to foreign policy.
Hence the adoption of the system afterwards known as
appropriation of supply (p. 278). This momentous change
had hardly taken place when James | died. |tsimportance
\tf&s recognized by his son, but Charles, failing to perceive
that it was inevitable, set himself to recall his father's
concessions and to drive Parliament from the position it
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had won. The effort proved fatal to him and to his
house.

Such then is the connexion between the Tudor and the
Stewart periods, and especially between the reigns of Eliza-
beth and James |. We shall hardly understand the Tudor
system if we confine our inspection to the days of its
splendour. It is only by studying its fate under the
Stewarts that we can fully grasp its chief peculiarity, the
essentially popular basis on which it stood. On the other
hand, the policy of the Stewartswill be unfairly estimated,
and the deeper reasons of their failure will be missed, unless
we examine their conduct by the light of Tudor history.
To the Tudor despotism the nation, as awhole, was a con-
senting party, because the sovereigns of that line protected
its-higher interests and in the long run gave effect to its
wishes. It resisted and finally overthrew the despotism of
the Stuarts, not because it believed an autocratic system to
be intrinsically bad, but because under the new regime it
was misapplied. In any case the Tudor methods of govern-
ment must eventually have been relinquished, for the nation
had outgrown the tutelary stage. But great political changes
are rarely, if ever, demanded by large masses of men as
ends in themselves. Power is only coveted by a class or
a nation, as a means for securing its interests, be they
spiritual or material. Had the Stewarts been far-seeing
statesmen, the political change might have been|ong deferred,
and despotism might have been almost insensibly meta-
morphosed into constitutional monarchy. Unfortunately
the rulers were blind to the national development and its
inevitable results, while they were led by circumstances and
their personal predilections into a position of hostility to
the national will. They can hardly be blamed for standing
on their rights, for, so far as their main contention was
concerned, law was in a manner on their side. Their
fault lay in abusing these rights, in supporting the abuse*by
straining the law and perverting custom, and in ignoring
the fact that rights, so abuse$ and so defended, cannot be
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maintained. Thus, instead of leading a gradual and peaceful
evolution, they hurried on a violent collision, which, from
the very nature of their power as explained above, could
not but be fatal to them in the end.

CHURCH AND STATE.

ON a superficial view of constitutional affairs during the
reigns of Elizabeth and James |, we are at once struck by
the great political importance of religious and ecclesiastica
questions. A fuller examination only confirms this im-
pression. In England, as well as on the continent, religion
was the chief motive power of the age.  If we would under-
stand the general progress of the nation, the development
of political idess, the limitations placed upon public and
private liberty, the mutual attitude of crown and Parliament,
we must enquire somewhat minutely into the relations of
Church and State, the laws and institutions by which these
relations were governed and defined, and the opinions held
at different times by the different religious parties.

The ecclesiastical system as settled by Elizabeth and
maintained by Jamos | was based upon the Acts of Su-
premacy and Uniformity (i Eliz. i and 2). All that followed,
for more than a century, was built on this foundation, for,
setting aside the revolutionary epoch of the Long Parlia-
ment and the Commonwealth, there was no departure from
the lines which Elizabeth had laid down until they were
modified by the Act of Toleration (1689).

The Act of Supremacy regards the ecclesiastical changes
of Henry VII1 as effecting not so much a revolution as
a restoration. The statutes of the period 1529-1536 had
' restored' to the crown ' the ancient jurisdictions' which of
right belonged to it, and had relieved the nation from an
‘'usurped foreign authority' (8 1). The rights so recovered
had been resigned by Mary. The Act of Supremacy there-
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fore restores to the crown its twice-lost authority, and frees
the nation a second time from the 'bondage' into which it
had fallen. It repeds the reactionary legislation of Mary
and revives the anti-papal statutes of Henry VIII. It
sweeps away all foreign authority, spiritual and temporal,
and it vests in the crown for ever the supreme power over
the national church. But it is careful to draw the limits of
the power thus given. It does not restore the title of
'supreme head' conferred upon Henry VIII, nor does it
revive those statutes (e. g. 32 Henry VIII. 26; 34 & 35
Henry VIII. 1) which may amost be said to have endowed
hiln with the authority of Pope and Council combined.
The supremacy vested in the crown is such as 'by any
spiritual or ecclesiastical power or authority hath heretofore
been or may lawfully be exercised.” The large and various
purposes for which it may be used are defined in § 8.

Further, while conferring upon the crown the right to
delegate its authority to commissioners, it limits their
control over religion, for it lays down (§ 20) that they shall
not have power to condemn as heresy anything not so
declared by scripture, general councils, or Act of Parliament
passed with the consent of Convocation. The supremacy is
declared by Elizabeth herself (p. 189) not to involve the
right of exercising strictly spiritual functions, and is ex-
plained as simply conferring 'the sovereignty over all
persons,' lay and clerical, born within her ream. It is
still more clearly defined by Art. 37 of the Thirty-Nine
Articles.

The authority of the sovereign thus recognized, precautions
are taken to render it secure.  The Act imposes a declaratory
oath, known as the 'oath of supremacy' (8 9), upon all
ecclesiagtics and all persons holding office under the crown,
and it inflicts (814) upon all who may persist in supporting
‘the authority of any foreign prince or prelate’ penalties
culminating in forfeiture and death.

While thus throwing off the yoke of Rome, Parliament
had no notion of introducing rsaligious toleration. In this
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respect it only shared the common opinion of the time. It
was not believed, in England or elsewhere, that freedom of
religion could be allowed without imperilling the unity of
the State and undermining political authority. The next
step therefore was to authorize a certain form of public
.worship and to prohibit all others. The Act of Uniformity,
after repealing (8 i) the statute of Mary which cancelled the
second prayer-book of Edward V I, revives that book, with
certain modifications, and (82) enjoins its use throughout
the kingdom. Any minister declining to usein his church
the form prescribed, or using any other, is to be severely
punished, and for his third offence to suffer deprivation and
imprisonment for life.

So far, the act only concerns the ministers of the Church,
but its provisions are not confined to the ministry. Heavy
pendties are threatened (§ 3) against any one ' depraving'
the book of common prayer or hindering its use, while a
general conformity is enforced by the infliction of a fine on
all who refuse to go to church. The duty of executing
these provisions is specially laid upon the bishops and their
subordinates (88 4, 6, 11), but is aso entrusted to the judges
and other lay officias (88 5, 10).

The scope of these two fundamental statutes was, then,
both political and religious, but their primary- aim was
political. They were intended to abolish the imperium in
imperio which the church had formerly enjoyed, and to
make the crown supreme within its own dominions. The
enemy against whom they were originally directed was
Rome, but Protestants ultimately felt their force almost as
much as Papists. The Anglican establishment eventually
stood between two fires: it had to face the Romanists on
one side, the Puritans on the other, and both parties, in
attacking the Church, came into collision with the. eccles-
astical supremacy. But the forces with which these two
attacks were combated were essentially dissimilar. Parlia-
ment was eager to support the crown in its struggle with
Rome, and neither Elizabeth nor James | found any difficulty
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in persuading that body to pass acts of excessive severity
against Jesuits and popish recusants. The penalties and
disabilities imposed upon Romanists were therefore, in the
main, the direct result of parliamentary legislation, and had
the statute-law been strictly executed, a Papist could hardly
have remained in the country. .

But the crown could not place equal reliance on Parliament
in its struggle with Puritanism. As the principles of the
Reformation gained ground, its more advanced and active
adherents naturally made their influence felt in the repre-
sentative assembly. Before long it became not only im-
possible to legislate against Puritanism, but difficult to
‘prevent legislation inits favour. The attitude of Parliament
reflected the general feeling of the country. Justices of the
peace and other lay officials, while ready enough to persecute
a popish recusant, were disinclined to put forth thevigour of
the law, even where it could be applied, against Protestants,
whom, however misguided and contentious, they were
bound, on the whole, to regard as friends. Consequently
the campaign against the Protestant non-conformists was |eft
to be carried on by the bishops, the ecclesiastical courts, and
the clerical officials.

This double conflict is the central fact of the period under
review, but before we are in a position to trace its history,
we must consider, first, what powers were involved in the
ecclesiastical supremacy now recognized by- statute as be-
longing to the crown; secondly, what steps were taken to
give greater definiteness to the general regulations laid down
by the Act of Uniformity concerning the doctrine and
government of the Church; and lastly, what special
machinery was created to cany these regulations into effect.

(8) The Ecclesiastical Supremacy.

The ecclesiastical supremacy of the crown implied the
right of visitation and the correction of abuses, with acontrol
over ecclesiastical legislation and taxation which was to

C
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some extent shared with Parliament, and a control over
appointments to high offices in the Church and over the
church-courts which was not similarly limited.

The genera right of Parliament to legislate for the Church,
subject, as in other departments of legislation, to the royal
assent, was no new matter. The right was repeatedly
exercised both before and during the Tudor period. With
regard to Church government, the powers of Parliament
were, after the Reformation, limited only by theories con-
cerning the relations of Church and State, but in the
definition of doctrine the Act of Supremacy itself recognized
a limitation, and (8 20) expressly reserved the right of the
clergy to assent. This right was upheld by Elizabeth on
more than one occasion, though probably only with a view
to the maintenance of her own influence. In 1572 she
even extended it so far as to prohibit the introduction of
ecclesiastical bills unless the sanction of the bishops had
been previously obtained (p. 120). Apart fromthisstatutory
l[imitation, the power of Parliament to initiate ecclesiastical
legislation was closely restricted by the royal will. Elizabeth
regarded any unauthorized attempts in this direction as
invasions of the ecclesiastical supremacy, and on more than
one occasion, notably in 1593 (p.’ 125), nipped them in the
bud. She was not unwilling to receive petitions on the
subject, but plainly informed Parliament (pp. 209, 210) that
its interference, unless requested, was superfluous. This
policy was maintained by James to the best of his power. |

Convocation, the legiglative assembly of the Church, sat in
two divisions, in the provinces of Canterbury and York. It
met on receiving a summons from the crown, drawn up in
ancient form (p. 190), and its sittings were coincident with
those of Parliament. In accordance with the submission of
the clergy (1532) and the Act of 1534 (25 Hen. VII1. 19),
revived by the Act of Supremacy, its canons were only
valid on receiving the royal assent. This right of veto is
distinctly reserved in the royal licence to meet and confer
(p. 417). Even the subjects of discussion were indicated by
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the crown (p. 419). Many of the canons passed by Convo-
cation in Elizabeth's reign were honest attempts to remedy
abuses in the Church: others aimed at the maintenance of
uniformity among ministers.  Such are the canons of 1571,
1585, and 1597 (pp. 200, 222, 226), but of these only the
last received the full sanction of the crown. So long as the
clergy confined their legislation to themselves, Parliament
does not appear to have made any effort to claim control, and
such a claim would probably have been disregarded in the
days of Elizabeth. But when, in 1604, Convocation drew up
a code of ecclesiastical law (p. 444) which received the royal
sanction, and which among other sweeping enactments,
placed under the ban of excommunication all persons,
whether lay or spiritual, who should question the orthodoxy
of the Prayer Book and the Thirty-nine Articles, it seemed
high time to interfere. In the session of 1606 a bill was
introduced to invalidate all canons affecting the life, liberty,
or property of laymen, which had not received the assent of
Parliament. The bill was, however, lost in the Upper
House, and Convocation remained legally subject to royal
authority alone. The temporal judges have, nevertheless,
always refused to recognize canons affecting laymen, unless
they have received parliamentary sanction.

The regular ecclesiastical revenue of the crown was de-
rived from the first-fruits and tenths, which had been trans-
ferred to it in 1534 (26 Hen. VIII. 3), and, having been
surrendered by Mary, were restored to Elizabeth in 1559
(1 Eliz. 4). This revenue, consisting of the first year's
income on promotion to a benefice, and a tenth of the yearly
income of all benefices above a certain value, was calculated,
in the reign of James |, as amounting to about £15,000
a year. Extraordinary taxes, called subsidies, were voted
by Convocation when required. In making this grant,
Convocation followed the lead of Parliament (see below,
p. Ixxxii), thatis, when thelaity voted one or more subsidies,
the clergy usually (but not always) voted a similar number.
The tax varied from 45. to 6s. inwthe pound, with remission

¢z
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on account of the annual tenth and alimit of income below
which no tax was exacted. The payments were usually
spread over a term of years. The archbishops and bishops,
or, if the see were vacant, the dean and chapter acted as
collectors in their own dioceses. The grant so made was
embodied in a separate statute (e. g. 5 Eliz. 29, p. 54) which
recognized parliamentary control over taxation and enabled
the crown to exercise legal compulsion in the collection of
the tax. Occasionally (e.g. in 1587, p. 137) Convocation
voted a benevolence in addition to the subsidy, which the
queen (p. 138) authorized the bishops and others to collect
in whatever way should be determined by themselves. On
some occasions, when a benevolence was demanded (e. g.
1622, pp. 359, 360), the bishops fixed the proportion to be
given, and wrote letters for its collection. For military
purposes the clerical contributions were fixed at the same
proportions as those usual in the case of the laity (seebelow,
§ VI, Army and Navy).

The control which the Pope had long exercised, in spite
of the Statutes of Provisors, over ecclesiastical appointments,
was swept away by the Eeformation. An Act of 1534
(25 Hen. VIII. 20) made the crown virtually supreme, by
establishing, orrather restoring, the system known asthat of
the conge d'dire. Edward VI substituted (1 Ed. VI. 2) for
this process the direct appointment by letters patent, but
the Act of Supremacy (§ 2) revived the earlier method. Its
action is exemplified by the documents printed on pp. 242-
244, It resulted in the complete subordination of the
higher clergy to the crown, and strengthened the influence
which the monarchy naturally exercised over the House of
Lords. It should be remembered that in the reign of
Elizabeth the spiritual peers numbered nearly athird of the
upper house.

The judicial subordination of the clergy depends, on the
one hand, on the degree of their subjection to the temporal
courts, and, on the other, on the control exercised by the
crown over the spiritual cqurts. Thejudicial immunities of
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the clergy, limited by a statute of 1489 (4 Hen.V I 1. 13),
were further curtailed by several Actsof Henry VI I1'sreign.
During the period under review, benefit of clergy was taken
away from various classes of offenders, e.g. by the statutes
8 Eliz. 4, 18 Eliz. 7, and 1 Jac. |I. 8, while many other
acts contained clauses prohibiting its use. But it remained
for two centuries longer a legal plea in cases not specially
excepted, and was not findly abolished till 1827." It may
be mentioned in this connexion that the privilege of
sanctuary, limited or regulated by several statutes passed
under Henry VIII, was done away with in 1624 (21 & 22
Jac. | . 28).

The jurisdiction of the episcopal and other ordinary
ecclesiastical courts was reserved not only by the Act of
Uniformity (88 4, 11), but also by other statutes (e.g. 13 Eliz.
12. 8 2). These courts took cognizance of temporal aswell
as spiritual causes and offences, of matrimonial and testamen-
tary cases, of perjury and sacrilege, as well as heresy and
immorality. Their sanctions consisted of censure and
excommunication, the latter being followed by imprison-
ment at the hands of the temporal authorities and by civil
disabilities of a serious nature. In cases of heresy, the
condemnation of the church courts might entail the penalty
of death, a penalty occasionally inflicted during this period ;
but this and other corporal punishments could only be
executed by the aid of the temporal power. The writs
issued by the ecclesiastical courts did not run in the king's
name, for the statute of 1547 (1 Ed. VI. 2), which enacted
that they should do so, was repealed by Mary and not re-
vived by Elizabeth\ But from these courts there lay an
appeal to a tribunal over which the Church had no control,
whiletheir ordinary jurisdiction was, until 1641, to acertain
extent superseded, or at least concurrently exercised, by the
High Commission.

The supreme appellate jurisdiction of the crown in eccle.

! This seemstohavebeonthe opinion of the Judgesin 1637. But Mary's
repealing statute was itself repealed by 1 Jac. |. 25, § 8 (below, p. 255).
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siastical matters was exercised through a court commonly
caled the High Court of Delegates. This tribunal was
originally established in 1534, under the statute 25 Hen.
VIII. 19, to take over the jurisdiction of which that Act
deprived the Court of Rome. It was abolished by Mary,
but revived by Elizabeth (1 Eliz. 1. § 2), and thenceforward
continued to act until, in 1833, its powers were transferred
to the Judicial Committee of the Privy Council. It heard
appeals from the higher ecclesiastical courts, exclusive of the
High Commission, on application to the king in Chancery™.
Its composition and its sittings were irregular, for its
members were only nominated for each occasion as it arose,
and although it discharged useful functions during a period
of nearly three centuries, it did not possess much political or
constitutional significance.

(b) Definition of Doctrine and Bitual.

The nationa religion and the rules for the conduct of
public worship were fixed in the Act of Uniformity, by
reference to an authoritative formula.  But, to avoid dis
putes, more exactitude in both respects was necessary, for
the Prayer-Book |eft not a few points uncertain. The further
definition of doctrine was accomplished in the Thirty-nine
Articles of Religion, basad on those of Edward VI, but
promulgated with more attention to legality. They were
discussed and accepted by Convocation in 1562, but had to
wait nine years before they received parliamentary recogni-
tion. AnAct of 1571 (13 Eliz. 12) imposed subscription to
such of these articles as ' concern the confession of the true
Christian faith and the doctrine of the sacraments on all
ministers ordained according to any ritual other than that
sanctioned under Edward V1 or Elizabeth, and on all clergy
before admission to a benefice with cure of souls.  All can-
didates for holy orders were 'to profess the doctrine'
embodied in these articles, and any beneficed clergyman

! Report of the Ecclesiastical, Courts Commission (1883), Part I11.
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teaching contrary doctrines might be deprived. The articles
so sanctioned have ever since been recognized as containing
'the true doctrine of the Church of England agreeable to
God's word." The so-caled Lambeth Articles, issued by
Whitgift and others in 1595 (p. 226), however interesting
as showing the tendency to Calvinism which at that time
prevailed even among the leading divines of the Church,
had no authority and produced no modification in the
national profession of belief.

With regard to public worship, the queen's proclamation
issued in 1558 (p. 183) merely laid down certain general
restrictive regulations. Fuller instructions touching rights
and ceremonies, preaching, vestments, and the duties of
ministers in general, were given in the Injunctions of 1559
(p..184). This ordinance is of a somewhat heterogeneous
character, and contains among other things a grudging
recognition of the marriage of the clergy; but clerical
marriages were not legalised by statute till 1604 (1 Jac. 1.
25). A few years after the appearance of the Injunctions,
Archbishop Parker issued his Advertisements (p. 191),
a series of supplementary orders intended to produce greater
uniformity in doctrine and ceremonial. Being sef forth
with the sanction of the bishops who were on the High
Commission, they might claim to be based, if only in*
directly, on the royal authority. Their provisions, so far
at least as concerned the ordination of ministers and their
licence to discharge ecclesiastica functions, were rendered
more stringent by Whitgift, who issued his Articles (p. 211)
in 1583. Under this edict, every minister was obliged not only
to use the Prayer-Book and to subscribe to the Thirty-nine
Articles, but aso to declare his belief that the whole of the
Prayer-Book and all the Articles, without exception, were
in accordance with the word of God. These regulations
made demands upon the Puritan conscience which exceeded
the limits fixed by the queen or by Parliament. Whitgirk,
indeed, might have pleaded that they did not, in respect
to the Thirty-nine Articles, go beyond the canon of 1571



X! Introduction.

(p. 201) ; but if this canon, which is somewhat vaguely
worded, is to be taken as insisting on subscription to all the
Articles, it does not appear to have been strictly enforced
till Whitgift's day. The opposition provoked by the arch-
bishop's regulations and his uncompromising efforts to en-
force their observance brought many troubles upon the
Church and upon the country at large.

(c) The High Commission.

The special machinery created for the maintenance of the
ecclesiastical supremacy and of the doctrines and regulations
described above, consisted in the Court of High Commission,
or, as we ought rather to call it, the group of courts held
by virtue of royal commissions issued under the Act of
Supremacy. It is not too much to say that these courts
were among the most efficient causes of the quarrel between
the monarchy and the nation, which culminated in the
rebellion of 1642. The institution was not immediately
connected with that rebellion, for it had been swept away
in the previous year, but it was one of the chief sources of
that hostility towards the Church which underlay the
whole quarrel, and made a reconciliation in 1642 im-
possible.

Henry VIIl was empowered by statute (31 Hen. VIII. 14
and 32 Hen. VIII. 15) to nominate commissioners to enquire
into and punish heresy. Such commissions were actually
issued by Edward VI and Mary, but the Court of High
Commission in its permanent form dates from the first year
of the reign of Elizabeth. The queen and her successors
were empowered by the Act of Supremacy (8§ 8) to nominate
commissioners who should exercise ecclesiastical juris-
diction under the crown, with power to correct and amend
all errors, abuses, and offences 'which by any manner of
spiritual or ecclesiastical power may lawfully be corrected
or amended." Elizabeth lost no time in availing herself of
these powers. In July, 1559, she issued a commission
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‘(p. 227) to Parker, Archbishop nominate of Canterbury,
Grindal, Bishop nominate of London, and seventeen others,
mostly laymen, authorizing them to act as a high eccle-
siastical court for the whole kingdom. Six commissioners
might act for the whole body, but seven persons were
named, of whom one must always be present. The first
duty of the commissioners was to maintain the Acts of
Supremacy and Uniformity, and wide general powers
were given them for this purpose. They were aso to
punish disturbers of public worship and absentees from
church, to suppress vagrants and quarrelsome persons in
or near London, to reinstate ministers deprived of their
livings on account of religion or marriage, and to deal with
immorality and other ecclesiastical offences. They were
authorized to enquire into these matters with or without
the aid of a jury, or by any other means that might appear
expedient. They might compel attendance on mere sus-
picion, examine any one, whether accused or witness, on
oath, and punish offenders or contumacious persons by fine
or imprisonment. All the most important powers of the
court, including that of administering the oath 'ex officio,’
afterwards so fruitful a source of complaint, appear in this
first commission. The commissions that followed were
more or loss closely modelled upon it.

Three years later, when the vacant sees had been filled
up, a new commission (p. 232) was issued, including two
more bishops, and raising the whole number of com-
missionersto twenty-seven. At tho samo time the minimum
number authorized to act was reduced to three, and this
minimum was henceforward retained. The powers of the
commissioners remained as before, with two additions.
A statute of 1559 (1 Eliz. 22, p. 36) had empowered the
‘gueen to make statutes for cathedral and collegiate churches
and schools. This power was now delegated (8 15) to the
commissioners. They were also authorized (8§ 16) to ad-
minister the oath of supremacy to all ecclesiastics, a special
quorum of bishops being named for this purpose. In 1572
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a third commission (p. 235) increased the number of the
commissioners to seventy, including eight bishops, and
introduced certain modifications of procedure, but added no
fresh powers.

More important alterations were made in the commission
of 1576 (p. 237), issued, on the death of Parker, to the new
archbishop, Grindal, and seventy-two others. The power
to act asa sort of justice of the peace in or near London,
exercised under § 7 of the commission of 1559 and later
commissions, was now taken away. The power to rein-
state deprived ministers was dropped, probably as no longer
necessary. On the other hand, the commissioners were
now entrusted with the execution not only of the Acts of
Supremacy and Uniformity, but also of the Acts of 1563 and
1571 (5 Eliz. 1; 13 Eliz. 12). In accordance with these
acts, they were empowered (8 16) to administer the oath of
supremacy to others besides ecclesiastics, and (8§ 6) to de-
prive any beneficed clergy who should persist in maintain-
ing doctrines contrary to the Articles of Religion. Further,
they were authorized (8 11) to enlist the aid of justices
of the peace and other officias in apprehending and bringing
before them any persons whose presence might be required ;
while to give greater force to their proceedings, they were
ordered (8 18) to use a sedl.

On the death of Grindal in 1583 a fifth commission was
issued. Unfortunately this commission was not enrolled
like the others, and no copies seem to be preserved, but it
is probable that it did not differ materially from that of
1576. Thelast commission of Elizabeth'sreign, that of 1601
(p. 240), isamost identical with that issued to Grindal, and
Whitgiftisunlikely to have surrendered in 1601 any powers
granted at his accesson. Thisview is borne out by the
abstract given in Ned's History of the Puritans (i. 330). A
list of the commissioners of 1583 is extant, from which it
appears that their numbers were reduced to forty-four,
a figure only slightly increased in 1601. It is true that
under Whitgift the commission was more active and effi-
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cient than before, but this change was apparently due not
to any additional powers but to the energetic and uncom-
promising character of its new head \

The first two general commissions of James Fs reign,
issued in 1605 and 1608, follow almost exactly the example
set in 1601. Not so the commission of 1611, in which
some changes of considerable importance appear. In the
year 1610 Parliament presented a petition (p. 302) in which,
among other grievances, the Court of High Commission
was vigorously attacked. Complaints had aready, it would
seem, reached James ears, and he had shown himself not
averse from hearing them (p. 295), provided that extreme
measures were not attempted. Among the charges now
made against the court, the most important were that in
inflicting fine and imprisonment it exceeded its lega
powers, that for slight offences men were cited at great -
inconvenience from remote parts of the country, that the
court could inflict both spiritual and temporal penalties,
that there was no appeal from its decisions, and that by
means of the oath 'ex officio’ it forced the accused to
convict himself. It was therefore craved that the powers
of the court might be reduced to more reasonable limits by
Act of Parliament. The king, in his answer to the petition
(Pari Hist, i. 1137), promised certain reforms, but the
changes actually introduced must have fallen far short of
parliamentary expectations.

The death of Bancroft in 1611 gave, as usua, the oppor-
tunity for a new commission. The commission (p. 424)
issued to Archbishop Abbot and eight-nine others showed
little inclination on the part of the crown to accede to the
views expressed by Parliament. It is drawn on lines which
. differ considerably from those of previous commissions, but
the difference is not in the direction of any curtailment of
powers. After sotting forth the intention of the Act of
Supremacy that the commissions issued under it should be

YHallam (Congt. Hist., i. 200), who follows Ned (Hist of the Puritans,
i 330)) is not to be trusted here.
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modified from time to time, it proceeds to sum upin one
long clause (8 3) the general powers to be exercised by the
commissioners, including several not expressly granted or
not so clearly stated before. Special mention is made of
the powers of the commissioners to examine accused persons
upon oath and to suppress'unlawful conventicles. They
are to punish the celebration of the mass and similar
offences, aswell as abuses in ecclesiastical judges or other
officers of the spiritual courts. They are further empowered
(88 5, 6, 19) to carry out the provisions of the Acts of 1585
and 1593 (27 Eliz. 2; 35 Eliz. 2) against popish priests
and recusants, to imprison (8 n) persons who refuse to
answer upon oath, and (8 18) to seize children sent over-seas
to be educated in Romanism, while in various other direc-
tions their authority is developed and expanded. On
the other hand, two limitationswere introduced. No final
sentence was to be given without the assent of five or more
commissioners (8 25), and a clause (8§27) was added allow-
ing any person sentenced by the court to supplicate the
king for a commission of review. The provision for trial
by jury, which had not been put in practice for many years,
was omitted. On the whole the new commission, while
making some concessions, must be regarded as expressing
a deliberate rejection of the parliamentary demands.

On the model thus laid down the later commissions of
James'reign were moulded. That of 1613 empowered the
commissioners (p. 428) to carry out the Star-Chamber de-
crees (pp. 168, 169) touching the censorship of the press,
and added three important clauses (pp. 431-433) authorizing
them to hear complaints by wives against their husbands,
and to assign a maintenance to the former at discretion,
thus confirming, in the teeth of a parliamentary remon-
strance (p. 305), a practice already established by the court.
Another commission, issued in 1620, follows exactly that of
1613. James' last commission, issued in 1625, is identical
with the twoimmediately preceding, except in the addition
of a clause (p. 435) providing that, during the sessions of



The High Commission. xlv

Convocation, the commission should be executed by the
bishopsin Convocation, and by them only. Thisclause, which
(when in working) deprived laymen of all share in the pro-
ceedings of the court and was therefore likely to be very
unpopular, was dropped in the commissions of Charles I,
but the advantage thus gained was balanced by the omission
of the clause providing for a commission of review. In
other respects Charles' commissions may be said to approach
more nearly than his father's to the Elizabethan model.

Although the commissions of Elizabeth described above
empowered the commissioners to act throughout all England,
it would seem that their jurisdiction was practically confined
to the province of Canterbury. There is evidence to show
that during at all events the greater part of the period
1559-1640 a northern commission was sitting at York,
Durham, Bipon, or elsewhere, and discharging functions
analogous to those discharged by the southern commission
at Lambeth, Fulham, Croydon, or Canterbury. The com-
missions issued to the Archbishop of Y ork and his colleagues
are in some respects not quite so extensive as those issued
for the southern province—for instance, the power to make
statutes for cathedrals and schools is omitted—but, in respect
of the general powers, the Y ork commissions are practically
identical with those of Canterbury. Similar commissions
were occasionally issued by Elizabeth to the Archbishop of
Armagh and others for the kingdom of Ireland; Wales,
being included in the province of Canterbury, did not
generally require a separate commission. The Welsh com-
mission of 1579 (p. 241) is peculiar in form, and was
probably exceptional. During the reign of James I, Ireland
and Wales were expressly included in the Canterbury com-
missions, and separate commissions for those countries do
" not, apparently, recur.

Another group of commissions consists of those issued
for various dioceses, as occasion required. These diocesan
commissions are not infrequent during the reign of Elizabeth
and the early years of James I but they appear to have
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ceasd after the year 1606, and in 1610 the king promised
that they should not be renewed. While they lasted, they
discharged duties similar to those ordinarily discharged by
the provincial commissions, but their area of jurisdiction
was limited and their duration temporary.

The efficiency of the system thus established, and the
general results produced, depended mainly on the views and
characters of the archbishops and their episcopal colleagues,
on whom fell almost all the burden of carrying the com-
mission into effect. The institution does not appear to have
been disliked at first. So long as the chief danger to the
Church came from Rome, the energies of the commissioners
were mainly exerted in this direction, and they could be
active without becoming unpopular. From such records of
their proceedings as are extant, it may be gathered that
a large part of their work consisted in the correction of
immorality, neglect of duty and other abuses among the
clergy, while some attention was paid to flagrant cases of
vice among thelaity. Activity in the former direction was
likely to meet with general approval, whilein the latter, if
resented by individuals, it could hardly be openly opposed.
But when the conflict between Anglicanism and Puritanism
became acute, and the commissioners began to apply their
large and somewhat indefinite powers to enforce religious
conformity, they met with increasing resistance. The oppo-
sition came not only from individuals, who refused to take
the oath 'ex officio' and to submit to the minute exami-
nation which it entailed, but aso from the law-courts,
which issued prohibitions against the further proceedings
of the commissioners or released their prisoners by means
of writs of ' Habeas Corpus' (p. 407). The cases of Cawdrey
(aPuritan minister) in 1587, and of Ladd and Fuller (both
laymen) in 1607, may be mentioned as attracting universal
attention and provoking injurious comment throughout the
Country. Even Lord Burghloy told Whitgift that his
proceedings ' savoured of the Roman Inquisition," and the
archbishop's retort, that the methods of the Star-Chamber
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were no better, was but a poor defence. The great lawyer
Coke condemned the proceedings of the High Commission
on strictly legal grounds, and hisarguments (p. 404) supplied
the Long Parliament with formal reasons for abolishing it
in 1641. But the reasons stated in the act of abolition
were not those which moved the nation at large. The
institutionwas generally condemned, not sd much because it
wasillegal, as because it exercised atyrannical control over
the freedom of religious belief and practice.

(d) The Penal Latvs and the Romanists.

The conflict with Rome, in its origin historically prior
to that of the conflict with Puritanism, is naturally the first
to beconsidered. The Act of Supremacy, while repudiating
in no doubtful language the Papal authority, was not,
either in the nature of its provisions or in regard to the
number of persons whom it directly affected, a sweeping or
tyrannical act. In the face of foreign complications and
domestic uncertainty, Elizabeth was obliged at first to proceed
with caution. She hesitated to challenge the Pope and the
King of Spain to mortal combat until she was sure of
national support, while they on their side were not without
hopes of a reconciliation. But within a few years of her
accession, the guarded and tentative attitude of the Queen
gave way to a more decided policy. Hence the Act™of 1563
(5 Eliz. 1, p. 39), by which the provisions of the Act of
Supremacy were extended and its penalties rendered more
stringent. Several classes of persons, including membors of
the House of Commons, hitherto exempted, were now com-
pelled to take the oath of supremacy, and a second refusal
was to be punished as high treason. 'About the year 1569,
the conflict entered on a more acute stage. Mary, Queen of
Scots, was now in England, and the rebellion of the Northern
Earls, combined with the Ridolfi plot, brought to light the
dangers to which her presence gave rise. The issue of the
Bull (p. 195), in which PiusV excommunicated and deposed
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the queen, justified strong measures of retaliation. In 1571
Parliament passed two Acts (13 Eliz. 1 and 2), the one con-
firming the queen's title and inflicting the penalty of high
treason on any onewho should attempt to deprive her of it, the
other forbidding under similar penalties the introduction of
bulls from Rome or the absolution of any of the queen's
subjects from their due allegiance. The combined effect of
the Papal bull and these statutes was to render the quarrel
irreconcilable. It was henceforward impossible for any
one to be at once @ good Roman Catholic and a good subject.
Next year the trial (p. 138) and execution of the Duke of
Norfolk and the Earl of Northumberland showed that the
government intended to keep its word, and foreshadowed
the fate in store for their royal confederate. Norfolk had
hardly been dead two months when the massacre of
St Bartholomew filled the Protestant world with mingled
fury and terror. The Parliament of 1572 followed up the
blows dealt by its predecessors with two Acts (14 Eliz.
1 and 2), extending the penalties of treason to any one who
should conspire to seize any of the queen's ships or fortresses,
or to set at liberty political prisoners—a provision clearly
aimed at Mary and her accomplices. Open war was now
raging between the two religions in France and in the
Netherlands : the conflagration might at any time spread to
this country.

The vigilance of the government was more severely tried
than ever before, when, about the year 1579, the Jesuits
entered actively into the fray. Their machinations resulted
in the temporary predominance of the Romanist and Marian
party in Scotland, and in the great rebellion of Desmond in
Ireland. The mission of Campian and Parsons to this
country was believed to be connected with a series of
plots, the object of which was to give practical -effect to the
Papal bull at the expense of the queen's life. To meet this
hew attack, Parliament adopted fresh measures of defence.
By an Act of 1581 (23 Eliz. 1) the mere attempt to convert
any of the queen's subjects. to Romanism was made a trea-
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sonable offence, the saying or hearing of mass was forbidden
under severe penalties, and a fine of £20 a month was
imposed on recusants. This statute was subsequently
amended by an Act of 1587 (28 & 29 Eliz. 6), which
enabled the crown, in default of the fine, to take two-thirds
of the property of the offender. By another Act of the year
1581 (23 Eliz. 2), the utterance of seditious words was to be
punished by mutilation and fine, while any one publishing
a seditious book, prophesying the queen's death, or fore-
casting the name of her successor, was to suffer death as
a felon*. The murder of William the Silent in 1584, and
the discovery of Parry's plot in February, 1585, intensified
the feeling which had already found expression in the
national association for the protection of the queen. The
Parliament of 1585 legalised (27 Eliz. 1) this association,
provided for a Council of Regency in the cae of the queen's
murder, and excluded from the successon any one in whose
interest the deed might be done. By another Act (27 Eliz. 2)
all Jesuits and seminary priests were banished from the
country on pain of death. The maintenance of any such
person was made felony, and any English subject then
being educated abroad at a Jesuit school, who should not
return and take the oath of supremacy within a specified
time, was to be held guilty of high treason.

It might have been expected that measures so sweeping
and penalties so tremendous as ihese would have rendered
the queen and the Reformation Settlement secure. But
Babington's plot showed that so long as Mary lived, men
would be found ready to risk their own livesin the attempt
to destroy the heretic who barred the way to the succession
of the Papist queen and the dominance of Rome. The
gueen's advisers were more than ever convinced that in
the death of Mary lay their only hope of safety, and yet
Mary's death meant open war with Spain. In the face
of so terrible a risk—a risk which Elizabeth ever since

! For the interpretation put upon this,Act, se Uddl'atrial (p. 44a).
d
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her accession had been schemingto avoid—it was no wonder
that she hesitated long. At length, however, she gave
way to the pressure of the Council, the Parliament (p. 109),
and the bulk of the nation, and Mary was tried and exe-
cuted under the Act of 1585 (p. 141). A year after her
execution came the great crisis of the reign. The Spanish
invasion was successfully withstood, but Parliament did
not relax its efforts. The danger from abroad had for the
present passed away, but the enemy within the land, though
greatly weakened, was still formidable. An. Act of the
year 1593 completes the tale of Elizabeth's penal laws.
The first statute of the year (35 Eliz. 1) was primarily
aimed against Protestant sectaries, but the second (35
Eliz. 2) was expressly directed against Popish recusants.
Such persons were henceforward forbidden to travel more
than five miles from their homes, and the poorer classes
of offenders were banished from the realm, while any one
suspected of being a Jesuit or seminary priest, and refusing
to answer to the charge, could be imprisoned till he would
submit to examination.

The gradually increasing severity of these laws seems to
show that during Elizabeth's lifetime the fears of the
Protestant majority grew with the diminishing numbers
of their opponents. Nor is there anything unreasonable
in this, for as the chances of a general‘ rising dwindled,
the fanatical minority were, driven into yet more desperate
courses, and were led to attempt by murder what they
could not hope to gain by open rebellion. The safety
of the country hung upon a single life, and any measures
tending to the prolongation of that life seemed justifiable.
But when by the execution of Mary the safety of the
Protestant succession was secured, when the defeat of the
Armada had relieved the country from the fear of Spanish
invasion, and still more when the crown had peacefully
descended to the Protestant heir, the continuance of such
severity may well have appeared unnecessary and therefore
impolitic. King James began his reign with a genuine
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desire to relieve his Romanist subjects of at least some
portion of the intolerable oppression from which they
suffered. In his first speech to Parliament (p. 283) he
held out hopes of a compromise, and, so far asin him lay,
relaxed the severity of the laws. Parliament, it is true,
was by no meanswilling to seeits legislative work undone
by the dispensing power, and passed an Act (1 Jac. |. 4)
confirming the penal statutes of the previous reign. Still
the execution of the laws depended on the crown, and
toleration would probably have received unprecedented ex-
tension, had not the Gunpowder Plot rudely startled the
king from his attitude of tolerant composure and driven
the Parliament to take measures in some respects more
violent than any that had hitherto been adopted. The
laws of Elizabeth excluded the conscientious Eomanist from
politics and the Universities, as well as from the edu-
cational and legal professions; they forbade the exercise
of his religion and banished his ministers from the realm.
The laws of James went further: they not only heightened
the penalties and multiplied the public disabilities under
which Popish recusants lay, but they interfered with-the
relations of domestic and private life.

An Act of the year 1606 (3 & 4 Jac. |. 4) obliged the
popish recusant, under heavy penalties, not merely to
attend church, but to receive the sacrament yearly according
to the Anglican rite. It enabled the king to seize two-
thirds of the offender's lands, not only (as under the Act
of 1587) in default of the pecuniary fine, but whenever
he saw fit to do so. It imposed a new oath, more stringent
than that of Supremacy, known as the oath of alegiance,
and it rendered liable to the penalties of praemunire, that
is, to outlawry and forfeiture, any recusant who should
twice refuse this oath. It extended the punishment of
death for conversion to Romanism, aready imposed on
the agent, to the convert himself. Another Act of the
same session (3 & 4 Jac. |, 5), intended to facilitate the
execution of these laws, offered a large bribe to any who

da
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should disclose the names of recusants or other offenders.
It banished recusants from court, and, except under specia
conditions, from the city of London. It debarred them
from the legal and medical professions, from posts in the
army and the navy, and from the lower public offices. It
inflicted severe penalties on the Romanist wife of a Pro-
testant husband, and punished marriage, baptism, or burial
performed by other rites than those of the English church.
It handed over the inheritance of recusants educated abroad
to the Protestant next of kin. It deprived recusants of
their ecclesiastical patronage, it debarred them from acting
as trustees or guardians, it violated the very privacy of
their dwellings by authorizing the justices of the peace
to search them for Popish books and relics, and it took
away from them all arms beyond the minimum requisito
for sdf-defence. Finally, an Act of 1610 (7 & 8 Jac. I. 6),
extended the provisions of the Act of 1606. The oath of
allegiance was now made incumbent not only upon recu-
sants but upon all persons ot whatsoever rank or description,
under the penalty of exclusion from places of trust and
from all the liberal professions, while the husband of a re-
cusant was subjected to the alternative of paying a heavy
fine or of seeing his wife torn from him and imprisoned
till she should conform.

However esger in the cause of persecution the govern-
ment might have been, the inherent difficulty of putting
into action a coercive and inquisitorial system of such
minuteness and universality would have rendered it prac-
tically impossible to carry out the law. No doubt these
merely physical obstacles had much to do with the dackness
of the administration, but its energies were benumbed by
moral reluctance, arising from various motives of foreign
and domestic policy, and from the personal disinclination
of the king. Hence a constant source of friction which
hampered the relations of crown and Parliament throughout
the reign. The fear of excessvo lenity, amounting to
apractical suspension of jhe laws, called forth the strongest
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expression of opinion (p. 290) touching the limitation
of royal power which is to be found in that remarkable
document, the Apology of 1604. The laxity of government
in this respect heads the list of religious grievances in the
petition of 1610 (p. 300), and it is dwelt upon at length
in the first petition of 1621 (p. 307). The complications
of James' diplomacy in the latter year necessitated a policy
of toleration which roused all the old anxieties of Parlia-
ment, and the persistence of that body in its demands
(p. 311) led to an open breach with the king. That there
was good ground for Protestant fears is 'clear from the
instructions issued to the judges in 1622 (p. 422). Even
without so overt a declaration of indulgence as this, it
was obviously essy for the government to mitigate the
rigour of the law. Parliament might legislate as it pleased,
but petitions and remonstrances were far from being ade-
quate to enforce strictness or hinder evasion, and the lot
of Romanists was no doubt less intolerable than a mere
survey of the law would lead us to suppose. It is pro-
bable that tho religious tests were seldom exacted and that
the disabilities were often forgotten in cases where the
oaths had been taken and political submission made.
Nevertheless, with all deductions, the penal code imposed
limitations upon the rights and liberties of the subject,
both public and private, which the deepest conviction of
danger to the State can hardly justify.

(e) The Churchy the Vuritans, and the sects.

The condition of the Protestant nonconformists, though
exposed to serious inconveniences, was a long way from
being so painful as that of the Romanists. The penalties
and disabilities imposed upon the former were far less severe,
they were not being constantly increased by legislation, and
they were less dependent on circumstances beyond their own
control. The troubles of the English Romanists were to
a great extent due to the action oj the Pope, the Jesuits, and
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the King of Spain: those of the Puritans were largely of
their own making, and were due to divergences of doctrine
or opinion less significant in themselves than those which
divided Romanists and Protestants. But here again we are
struck by the fusion of religious and political questions,
a fusion which does not appear so early as in the struggle
with Rome, but which, in the results which it eventually
produced, became even more important.

At the outset of Elizabeth's reign the Act of Supremacy
was welcomed by all Protestants alike, and the Prayer-Book
was regarded with favour as substituting a purer form of
worship for the breviary and the mass. But dissatisfaction
soon began to show itself among that advanced section of
Protestants which was most strongly imbued with foreign
ideas. As early as 1563, objections were raised to certain
ceremonial observances and restraints used in the Church,
which seemed to savour of popery, and a proposal to give
effect to these objections was rejected in the lower house of
Convocation by a bare majority of one (p. 191). Seldom has
a singlevote been moreimportant. Beaten in the assembly,
the malcontents took the law into their own hands, and in
their parochial ministrations omitted to observe the rubrics
or to use the forms of prayer which they disliked. To check
these irregularities, Parker and his colleagues issued the body
of directions known as the Advertisements (p. 191). The
attempt to enforce these rules led to the resignation of some
thirty per cent, of the London clergy and of many others
elsewhere. But the tide of Protestant fervour, naturally
running in the direction of violent antagonism to Rome, was
too strong for the bishops. The tenets of the Puritans, as
the reformers were now called (p. 195), spread far and wide.
The laity, unable to find contentment in the authorized
services of the Church, began to meet in ' conventicles' of
their own, thus coming into collision with the spirit, if not
the letter, of the law.

Thus arose the 'vestiarian controversy,'a dispute which
raged apparently round outward symbols, but which really
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turned on grave differences of opinion (p. 199). For some
ten years after Elizabeth's accession, this movement went on
within the bounds of the Church. Therewaslittle sign of
a tendency to schism, or of a desire to overthrow the exist-
ing ecclesiastical system. But about the year 1570, just
when the publication of the Papal bull rendered the conflict
with Rome irreconcilable, the dispute with the advanced
wing of Protestantism entered upon a new and more acute
stage. The principles of church-government advocated by
Calvinwere not the necessary outcome of his religious teach-
ing, but the adoption of one half of the master's views natur-
ally led his disciples to support the other. Moreover it was
clear that the chief obstacle to the spread of Calvinistic doc-
trines in this country was the existence of a hierarchy hostile
to the school of Geneva. Thus respect for a great teacher
combined with the exigencies of the situation to foster
Presbyterian views, and led a large section of the Puritan
party to attack the bishops. The new doctrineswere openly
preached by Cartwright and others (p. 196), at Cambridge
and elsewhere, and were urged in able but extravagant
pamphlets such as the two Admonitions to Parliament
(p. 198). About the same time great encouragement was
given to the Calvinists by the triumph of their organization
in Scotland, and the first Book of Discipline (pp. 247, 248),
in which that system had been set forth some ten years
earlier, was adopted by Cartwright as the manifesto of his
party. Thiswas a step fraught with grave political conse-
quences, and brought Cartwright and his followers into
direct collision with the crown. The resistance of the
Puritans to the queen's Injunctions was an act of insubor-
dination which could hardly be passed over, but the anti-
episcopal doctrines of Presbyterianism involved an overt
attack on the ecclesiastical supremacy, while its democratic
tendencies threatened the stability of the State.

Itistherefore not surprising that at thisjuncture the queen
interfered. She allowed an Act (13 Eliz. 12) to be passed
sanctioning the Thirty-nine Articles and empowering the
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bishops to impose a recognition of them on all ministers.
She issued a proclamation (p. 208), straitly charging the
ecclesiastical authoritiesto enforce the provisions of the A ct of
Uniformity. She endeavoured to suppress the ‘exercises'
(p. 204), or assembliesfor the purposes of religious discussion,
which had comeinto fashion in many dioceses. These meet-
ings (pp. 202-208), in which originally the clergy alone took
part, but to which the laity were subsequently admitted, first
as hearers only, afterwards as speakers, afforded excellent
opportunities for the spread of Puritanical and Presbyterian
doctrines, and for calling attention to abuses in the Church.
That such abuses existed, there is only too much evidence to
prove. Complaints of awant of learningin the ministry, of
pluralities and non-residence, are frequent throughout the
period (pp. 215, 218, 301, 414). The regularity with which
they recur, in parliamentary and other petitions, seems to
show that the remedial measures of Convocation (pp. 200,
202, 222, 226), while recognizing these evils, met with but
little success. Parliament attempted to legislate on the
subject, and the queen only evaded the pressure by promis-
ing (pp. 209, 210) to take the burden of reform upon her
own shoulders.

About the year 1583 came another change. It was the
year in which Whitgift succeeded to the archbishopric
(p. 211). This event nearly coincided with the first open
attempts to establish the Presbyterian organization in this
country, and with the appearance of Independency. During
the rule of Grindal, himself more than half a Puritan,
advanced doctrines had gained ground apace. The Privy
Council and the House of Commons sympathized with and
encouraged the exercises (pp. 206, 218). The archbishop
gave them his sanction and regulated their proceedings
(p. 204). The queen ordered him to suppress them (p. 205),
but apparently her orders were disregarded, and the arch-
bishop's reluctance to obey was one of the chief causes of his
suspension.  Puritanism easily led to Presbyterianism. In
the year 1582 -a synod of Calvimistic ministers adopted the
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second and fuller Book of Discipline, published in 1578, and
set about carrying its principles into practice.  Scattered
presbyteries had for some time been in existence.  These
were now, in various parts of the country, combined in the
wider organization called a "classis' (p. 248). Had this
system been allowed to spread alittle morewidely, it would
have gone hard with the Church of Engl'and. About the
same time, doctrines even more subversive of the Church
and the ecclesiastical supremacy began to be promulgated
by Browne, Barrow and others, whose disciples, afterwards
known as Independents, were at first called after the names
of their leaders. |f the establishment of presbyteries, classes,
and synods threatened the episcopalian system, the theory
that every congregation of Christian men formed a separate
church and should be free to govern itself as it pleased
(p. 223), left no placeat all for the bishops or for the exercise
of royal authority in matters ecclesiastical.

In selecting Whitgift as Grindal's successor, the queen
had chosen a man of undaunted courage and rigid orthodoxy.
If the nonconformists were to be suppressed, she could
hardly have found an instrument better suited to her purpose.
But, though ho was strongly supported by the queen, and
was a member of the Privy Council, the task before him was
no easy one. The articles (p. 211) issued immediately after
his succession, insisting on subscription to the Prayer-Book
and all the Thirty-nine Articles, were regarded by many
as going beyond the law. The questions which he drew up,
in order to prevent evasion and discover the least deviation
from orthodoxy, were condemnod even by Burghley (p. 213).
The House of Commons took up the cause of the deprived
ministers, and, while calling attention to abuses in the
Church, recommended greater leniency in dealing with the
Puritan clergy. The severity of the bishops and the High
Commissioners, and the insolence of minor officials, gave
occasion to call in question the legality of their proceedings,
the use of excommunication, and the oath 'ex officio' (pp.
215-218). The house even went so far as to advocate a plan



[Viii Introduction.

under which the authority of the bishops in ordination
should not be exercised without the co-operation of a certain
number of the inferior clergy (p. 216). The Presbyterian
tendency of this recommendation appears more plainly in
a petition presented about the same time to the queen
(p. 219). This petition, which openly proposed to substitute
the authority of synods or diocesan associates for that of the
bishops, went further than the Commons were at that time
inclined to go, but it can hardly be doubted that, if the
measures advocated by the lower house had been supported
by the Lords, the episcopal system might have been pro-
foundly modified. The Privy Council was itself divided.
Some of its members, like Knollys and Mildmay, were
Puritans by conviction ; others, like Leicester, appear to
have advocated a new reformation with a view to further
plunder. The queen, however, stood firm. The supremacy
over the Church was her own and she refused to share it
(p. 222). In all her long and trying reign, she probably
never showed a cooler courage and more masculine sdf-
reliance than in this crisis, when, hemmed in by dangers at
home and abroad, with a war for very existence in prospect,
and threatened with daily plots against her life, she resisted,
almost unaided, the pressure of Parliament and council,
backed by a growing party in the State, and defended the
Church from a second revolution.

During the last years of Elizabeth's reign there were some
signs of reaction.  The attacks on the bishops continued, and
even became more violent, culminating in the Marprelate
libels (p. 225) about the year 1588. But the virulence of
the sectaries overshot the mark. The danger of disunion
in the face of foreign invasion forced itself upon thinking
men. Parliament, though still anxious for ecclesiastica
legislation, and with difficulty restrained by the personal
influence of the queen (pp. 120, 125, 126), emphatically dis-
sociated itself from the schismatics in the Act of 1593
(35 Eliz. 1). ThisAct, expressly aimed at ' seditious sectaries
and disloyal persons'(8 1), punished with banishment and
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even death (82) the frequenters of conventicles and other
assailants of the ecclesiastical supremacy. It seems to have
been successful for the time. Many sectaries fled the
country; a few suffered death ; and for the rest of the
reign the Church was, comparatively speaking, left in peace.
It is possible that this lull was partially due to the influence
of Hooker, the first four books of whose great wor k appeared
in 1594 (p. 245). It isdifficult to believe that no effect was
produced by his learned and judicious advocacy of the
Anglican system, and still more by his elevated and
impersonal tone of controversy, so far superior to that of
the majority, at least, of his contemporaries.

On the accession of James | the conflict broke out anew.
The hopes which the Puritans had nourished were doomed
to disappointment. W hat these hopes were may be gathered
from the Millenary Petition (p. 413). This petition, it
should be remembered, did not emanate from the Pres
byterians, the Independents, or any of the more schismatical
sects. |t was signed by persons who repudiated all sympathy
with factious and schismatical parties and were anxious
to remain members of the Church of England. Their
principal demands may be grouped under three or four
heads. They asked, first, for a purification of ritual, and
for the omission of practices which they regarded as relics
of popery; next, for the withdrawal of those stringent
regulations touching subscription to the articles which
excluded many conscientious ministers from the Church;
thirdly, for the abolition of various abuses, such as plu-
ralities and 'commendams;' and lastly, for a reform of
the ecclesiastical courts, with restrictions on excommuni-
cation and the 'ex officio' oath. The Hampton Court Con-
ference, held shortly after the presentation of this petition,
arrived at certain conclusions (p. 416) which recognized the
desirability of reform, but produced no practical results.
James, while presiding at the conference, made no secret
of his own bias. In his speech at the opening of his first
Parliamentl, he clubbed all Protestant nonconformists to-
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gether as' Puritans and Novelists' (p. 283), and told them
plainly they must expect no toleration. It was in vain
that Parliament (p. 285) supported the petitioning ministers.
James ‘replied by a proclamation (p. 420), in which his
resolution to enforce a strict conformity was expressed in
no doubtful terms. The Puritans were allowed a brief
period of grace, and six months later Bancroft, the new
archbishop, who trod in Whitgift's steps, ordered the decree
of deprivation to be carried into effect.

Henceforward the conflict, thus begun, continued without
any real pause, until it ended, for a time, in the overthrow
of the Church. The old demands, so often roiterated, appear
again in the parliamentary petitions of 1610 (pp. 300, 302).
The king, convinced that concesson would only expose
the bishops to further attack, and that the very existence
of the monarchy was bound up with the episcopa system,
turned a desf ear to all such prayers. His obstinacy was
partly instrumental in bringing to an untimely end the
financial treaty known as the Great Contract\ an arrange-
ment which would have been as beneficial to him as to
the country at large. It is here that the religious question
becomes fused with the political. The refusal of the king
to grant redress for ecclesiastical grievances was answered
by Parliament with arefusal or at least astinting of supply.
The question of church reform was practically inseparable
from two other questions, that of the execution of the penal
laws and that of the political power of the bishops. The
former hes aready been discussed: of the temper of the
Commons regarding the latter, their angry remonstrances
against Bishop Thornborough in 1604, and Bishop Neile
in 1614, are striking illustrations. On severa occasions
the bishops showed themselves warm and indiscreet sup-
porters of the prerogative. In 1606, it can hardly be
doubted that their influence had much to do with the
failure of the bill to limit the power of Convocation (above,
p. xxxv). Again, in 1614, they were mainly instrumental

! Gardiner, Hist, of England, ii . 84, 107.
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in procuring the rejection by the Lords of a proposal from
the Lower House for a conference on the burning guestion
of indirect taxation. The bishops were strictly within
their legal rights, but their conduct on this occasion was
resented by the Commons as an unwarrantable interference
in a purely political dispute. The idea involved in this
objection is hardly compatible with the political control
claimed, and elsewhere exercised, by Presbyterian divines.
Thus religious and political motives combined to urge
upon the representatives of the nation the necessity of
radical ecclesiastical change. At one end of the scde stand
the religious demands of conscientious Puritans; at the
other the technical objections of the lawyers and the de-
structive aims of partisans who had purely political objects
in view. But between these parties there is no clear line
to be drawn: many men were at once Puritans and poli-
ticians; the different sections of the attacking force helped
and strengthened each other, and the storm they raised beat
upon the Church till it fell.  When in 1641 Archbishop
Williams and his more moderate colleagues tried to appease
the Commons by proposing reforms which would have been
welcomed thirty years before, it was too late. The anti-
episcopal party had a majority, though not alarge majority,
in the Long Parliament. This party carried the Act (16
Car. . 27) which deprived the bishops of their political
rights, and in the effort to prevent their ' root and branch'
extinction Charles and his Parliament came to blows.

[,
PARLIAMENT.

THE legislative importance of Parliament during the
sixteenth century was, as has been aready said, very great,
and it was cortainly not less under Elizabeth than under
her predecessors.  But in the sphere of the executive that
influence cannot be said to haye gone far, and it was by
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no means continuously exercised. Elizabeth, during her
long reign of forty-five years, summoned ten Parliaments,
which held in all thirteen sessions. Parliament met there-
fore, on the average, about once in every three and a half
years. The longest interval was that between the second
and third sessons of her fourth Parliament, when nearly
five years éapsed (March 15, 1576-Jan. 16, 1581). Longer
intervals had however occurred in the reign of her father,
and were to occur again in those of her two successors.
In the aggregate the sessions of her Parliaments (including
short adjournments), lasted nearly three years, giving an
average of rather more than three weeks per annum. How-
ever necessary an element of the constitution Parliament
may have been, it would be a stretch of language to call
such a system parliamentary government.

James |, in his reign of twenty-two years, summoned
four Parliaments, which held, in all, eight sessons. In
the aggregate they cover nearly as long a time as the
parliamentary sessons of Elizabeth's reign, and give an
average of more than six weeks per annum. But they
are less evenly distributed than those of Elizabeth. During
the first eight years of James reign, Parliament met no
less than five times, but between 1610 and 1621 it met
only once, and the Parliament of 1614 was barren of legis-
lation. It might be gathered from this circumstance, even
if we had not more conclusive evidence elsewhere, that
James' relations with his Parliaments were less harmonious
after 1610 than before that date.

The legislative work of the two reigns is not in propor-
tion to the duration of their parliamentary sessons. The
statutes of Elizabeth are not only considerable in bulk, but
in many cases are of great political, ecclesiastical, and social
importance, striking out new lines of policy which were
to be followed for generations. The legislation of James |
did little more, except in regard to the Union, than follow
out the lines laid down by his predecessor. His Parlia-
ments spent much more time in the defence of their
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privileges and in discussions which led to no immediate
legislative results. It does not follow from thisthat their
work, regarded from the constitutional point of view, is
less deserving of attention. In the time of James | it
was more essential to assert constitutional principles and
to maintain parliamentary rights, than to pass new laws
or to create new institutions.

(8) Composition of Parliament: election of the Speaker.

The control of the crown over Parliament depended, in
the first place, on its right to summon, prorogue, and dis-
solve the national assembly at pleasure. This right was
undisputed before the reign of Charles I, and was expressly
asserted by Elizabeth with her usua vigour (p. 125). Its
importance is too obvious to require pointing out. In the
next place, the composition of Parliament was largely
dependent on the will of the sovereign. This was eype
cially the cae in the Upper House. The bishops were
the nominees of the crown, and composed nearly a third
of that body. The temporal peers were few in humber-
under Elizabeth they appear never to have exceeded sixty
—and they were mostly new creations, owing their position
to the sovereign and a large part of their possessons
to the Reformation. Although, when once summoned, the
hereditary nature of their privilege might tend to make
them independent, new peers could at any time be created.
From a body so composed, not much opposition was to be
feared. James | was less chary than Elizabeth in creating
peers, but during hisreign, at all events, the Upper House
maintained towards the sovereign a complaisant, if not
a subservient attitude.

As it was the right of the crown to call new members
to the House of Lords, so it was dso in its power to enlarge
the numbers of the House of Commons. The Tudors made
a full use of this prerogative. During their time the
numbers of the Lower House were nearly doubled, Eliza-
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beth herself adding no less than sixty-two new members.
James did not go so far in this direction as his predecessor,
but he did his share, with the result that, if we exclude
the Scotch and Irish members, the House of Commons,
at the end of his reign, was nearly as large as it is now.
The new members, with the exception of those from the
Welsh counties added by Henry VIII, came entirely from
the boroughs. Many of them represented small towns,
which would more properly be styled villages, in remote
parts of the country, such as Cornwall, where royal in-
fluence might be exerted without much fear of detoction.
That such pressure was brought to bear seems proved by
sufficient evidence, but there is no reason to believe that
elections in general took place under conditions like those
which prevailed in the eighteenth century. It is true that
general directions were occasionally issued to sheriffs and
others respecting the class of persons to be nominated
(pp. 280, 441), but it must be remembered that the influence
exercised by local magnates on parliamentary elections,
both in town and country, had aways been considerable,
and so long as the influential classes were on the side of
the government, it is unnecessary to go further to find
an explanation of the fact that the Tudor Parliaments in
general supported the crown. That the Stewarts, with
just the same power and opportunities, failed to attain
similar results, may be held to imply that the government
exercised little direct control over the elections. Cases
of fraud and bribery occasionally occur, as for instance,
at Westbury in 1571 (p. 132), and at Cardigan and Shrews-
bury in 1604 (p. 331), but so far as the records go, these
affairs appear to have originated in nothing more important
than personal ambition and local intrigue. The main
reason for the large increase in the number of borough-seats
is probably to be found in the growing prosperity of the
country and in the reliance which the Tudors placed on
the commercial and industrial classes. That these dasses
must have largely profited by the change is obvious, but
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this gain was shared with others. It was probably owing
to the difficulty of finding men of sufficient standing and
education to represent the smaller places, that the statute
of 1413, which confined the passive franchise to residents,
had been allowed to become obsolete. The result was that
alarge number of lawyers found their way into the Lower
House, and formed an influential section of the Elizabethan
and Jacobean Parliaments. The interests of these legal
members, like those of the merchants and traders, were
bound up with the maintenance of law and order. So long,
therefore, as the crown remained the safeguard of these
interests, they were firm in its support. But when the
sovereign deserted their cause, and by straining or overriding
the law undermined the foundations of public order, the
lawyers in particular turned against him. In their ranks
were to be found during the first half of the seventeenth
century many of the boldest and most eloguent opponents
of arbitrary prerogative.

When Parliament met it was at a great disadvantage as
against the government, owing to its want of organization.
The comparative rarity of its meetings prevented its mem-
bers from knowing each other, and hindered the formation
of the habit of united action under recognized leaders. In
an age when daily papers, public meetings, and the caucus
were unknown, it was impossible to concert measures
beforehand. The election of a Spesker was the first step
on the opening of Parliament, and the powers of the
Speaker (p. 124) were such as to make the choice a matter
of great importance. But it was practically out of the
control of the House. The returns were in the hands of
the Privy Council long before the members could know
who were to betheir colleagues. The government therefore
had plenty of time to choose its man and to take proper
measures for securing his election. Although the theory
was that the House appointed the Speaker and presented
him for the acceptance of the crown, the common practice
is described (p. 178) as being exactly the reverse.

e
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(b) Legidlation,

When it came to debate and legislation, the crown had
all the advantage of the initiative. Its ministers had pre-
pared their Bills and decided on their policy, while unofficial
members were unaware what would be submitted to them
and could only ascertain the truth about many important
facts by applying to the government. Party-organization
was unknown; ' Her Magjesty's Opposition' had not come
into existence ; and as there was no alternation of ministers
in power, official experience was confined to those actually
in office.  Under such conditions, it is not wonderful that
ministers had it largely their own way, and that government
measures passed as a matter of course.  On the other hand,
it was generally not difficult to stop obnoxious legislation
in its preliminary stages without having recourse to the
veto of the crown. That the mere intimation of the
queen's displeasure was often sufficient seems clear from
the complaints of Peter Wentworth (p. 120). If this was
not enough, stronger measures were resorted to. A reca-
citrant member was occasionally inhibited from attendance
or committed to prison, as was the case with Mr Strickland
in 1571 (p. 119), and Mr Cope and others in 1587 (p. 124).
Sometimes the obnoxious bill would be sent for by the
queen (p. 120), or legislation would be simply forbidden
(pp. 115, 125, 126). In the last resort the veto could
always be used, and the right to use it was frankly asserted
(pp. 125, 411).

However much these various methods may have detracted
from the free action of Parliament, they must be regarded
on the other hand as so many recognitions of the con-
stitutional principle, that the power to make laws finally
binding on the community resided solely in that body. The
legislative supremacy of Parliament, by which of course is
meant the crown and the three estates in Parliament, is
emphatically set forth by Sir Thomas Smith, himself a royal
official (p. 178). It is asserted, without contradiction, by
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members of Parliament, as by Yelvorton in 1571 (p. 119),
and, in a more technical form, by Whitelocke in 1610
(P. 352). But the practical effect of this supremacy was
considerably reduced by the exercise of certain powers, one
positive, the other negative, also recognized as belonging
to the crown. It was generally maintained, ,at least in the
sixteenth century, that the sovereign could, either alone
or with the advice of the Council, issue proclamations con-
trolling the liberty of the subject, so long as such edicts
did not run counter to statute or common-law, and that
he could dispense with the action of the law in individual
cases. The constitutional importance of these powers,
limited only by custom or good sense, depended on the
extent to which they were exercised in practice. The Act
of 1539 (31 Hen. VIII. 8), which gave the king's procla-
mations the force of law, had been repealed in 1547 (1 Ed.
V I. 12), but this did not prevent the crown from enforcing
them by penaltiesinflicted through the Privy Council. Such
proclamations were frequent both under Elizabeth and
James |. The area covered by statute was comparatively
small, and left a large field open to be dealt with by this
quasi-legislative authority. Some of the most remarkable
examples of its use are to be found in connexion with the
censorship of the press. The ordinance of 1566 (p. 168),
developed by that of 1586 (p. 169), placed the freedom of
publication under very severe restrictions. By the second
of these edicts the supreme control was placed in the hands
of the Archbishop of Canterbury, the Bishop of London,
the two Chief Justices, and the Chief Baron. Elizabeth's
regulations were confirmed, with slight modifications, by
James | (pp. 394, 395). It may be doubted whether that
king carried the practice further than his predecessor, but,
as the times had changed, he met with more resistance.
The vigorous language in which the Commons protested
against the illegalities of the system (p. 305), combined with
the opinion of thejudges (Coke'sReports, part xii. p. 297, ed.
1826) that new offences could not be created by proclamation,

e?2
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produced a salutary effect, and for some time at least this
power was reduced within tolerable limits.

The other power, that of dispensing with the laws in
particular cases was abundantly exercised in Elizabeth's
reign, especialy in regard to Romanists, and also in respect
of commercial regulations. It is not only expressly recog-
nized by Sir T. Smith (p. 179) and Sir F. Bacon (p. 111),
who might perhaps in this point be regarded as prejudiced
witnesses, but by ordinary members of Parliament, like Sir
G. More (p. 113), and when used in moderation it never
seams to have been disputed.  James however carried this
power to unheard of lengths. It was by means of it that
he neutralized the action of the penal statutes, and his
declaration of indulgence in 1622 (p. 422) amounted to a
complete suspension of the law. The grave political results
to which this abuse gave rise have been already alluded to.
It was not checked until the Bill of Rights, and even then
the vague language of that document leaves its legal use
indefinite.

The opposition to James exercise of these powers was
increased by the extravagant language in which the king
and his supporters magnified the prerogative. Elizabeth,
with her statesmanlike instincts, shrank from pompous
definitions and sweeping generalities, but for James they
possessed an irresistible fascination. The political views
with which his writings and speeches abound, would, if
logically carried into practice, have extinguished parlia-
mentary legislation or reduced it to an empty form. In
his analysis of a 'free monarchy,” by which he meant
a monarchy free to do what it pleased, he used expressions
which can only be interpreted as implying absolute legis-
lative powers in the crown (p. 400). Dr Cowell could
scarcely improve upon his sovereign, even when he roundly
asserted that the participation of the estates in the making
of laws was a matter of grace and policy, and that the
execution of statutes was entirely at the king's discretion
(pp. 409, 410), The Commons could not openly resent
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the publication of James absolutist theories, but they
testified their abhorrence of the same views when uttered
by a subject by ordering CowelTs book to be burnt by the
hangman. At a time when political questions were being
actively debated, and when practical difficulties were forcing
men to find either a legal or philosophical basis for their
respective positions, these theories assumed great impor-
tance. It was essential for the defence of the parliamentary
system that the logical consequences of concessons to the
monarchy should be clearly perceived.

(c) Taxation.

The theoretical control of Parliament over the national
purse was as clearly recognized as its control over the law.
But here again the crown possesed certain indefinite
powers which enabled it to evade the authority of Parlia-
ment, and which were eventually seen to be capable of
very dangerous extension. The crown possssed (i) a re
venue, more or less regular, derived from crown-lands,
feudal rights, ecclesiastical firstfruits and tenths, Star-
chamber and recusancy fines, and some other sources. In
respect of this revenue it was completely independent.
The indirect taxes (2) levied on imports and exports, in-
cluding customs-duties and tunnage and poundage, were
in a manner subject to control, for they rested on a parlia-
mentary vote passed, during this period, at the outset of
each reign. The rights of purveyance and pre-emption are
historically connected with the customs, and should be
mentionod here, though they were at this time regarded
as something quite separate. The common phrase, 'The
king should live of his own,' applied to the ordinary
revenue which falls under the above-mentioned heads. It
was supposed that this income should suffice for the
ordinary business of the state. But it had never been fully
adequate for this purpose, and it became less and less
sufficient during the Tudor times. It was supplemented
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(3) by the extraordinary taxes called subsidies, and fifteenths
and tenths, which could only be levied by vote of Parlia-
ment, and (4) by the additional duties on imports, known
as impositions, which, though to a certain extent based on
statute (see below, p. Ixxiii), can hardly be called parlia-
mentary. An irregular income was aso derived (5) from
the sde of monopolies and patents, the right to grant
licenses to de-houses, and other means of extortion. Lastly,
(6) the Tudors and their immediate successors were in the
habit of occasionally increasing their income by collecting
what were fictitiously called benevolences, or of providing
themselves with ready money by means of loans. The
conflicts which so grievously disturbed the relations be
tween crown and Parliament in the first half of the seven-
teenth century were mainly due to the uncertainty which
prevailed regarding the second, fourth, and sixth of these
heads, but feudal dues and monopolies aso came into
question, and eventualy, in Hampden's case, the right of
the crown to take direct taxes without consent of Parlia-
ment.

(1) Feudal Incidents and Purveyance.

The feudal dues, consisting of the sums payable by way
of reliefs, the profits of wardships, marriages, and eschets,
with other valuable rights (p. 295), were, after the crown-
lands, the oldest existing source of royal income, unless
indeed purveyance may be regarded as older still. The
ordinary feudal dues were reckoned in 1610 as being worth
£45,000 a year (p. 345). But, besides thisincome, the feudal
sovereign could on three special occasions, viz. the knighting
of his eldest son, the marriage of his eldest daughter, and
for his own ransom, levy an extraordinary aid. The sub-
jects of King James were not likely to be called on to meet
the last-named emergency, but they had to pay for both the
two former. Prince Henry was knighted in 1609, and
Princess Elizabeth was married in 1613. The method of
collecting the aid on these occasions is described in the
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documents printed on pp. 355-358. It amounted to a tax
of five per cent, on the yearly value of all land held of the
king, whether by military tenure or by socage. It was
levied, in the cae of the smaller tenants, by the sheriff and
other royal officias, while the chancellor and the other
commissioners were appointed to compound with the large
landowners and various corporate bodies. The recurrence of
this unusual demand in 1609, after the lapse of more than
a century—for Henry V I | had been the last sovereign in
aposition to levy these aids—with its concomitant enquiries
and opportunities for extortion and jobbery, was likely to
give rise to wide-spread irritation. The question of feudal
dues in general had already been brought forward in the
Apology of 1604 (p. 291), when it was urged that the union
with Scotland had removed their original justification. It
was probably due in great measure to the aid of 1609 that
the demand for their abolition came up again in the Parlia-
ment of the following year. A negotiation began, which,
after much haggling, resulted in a proposa that the king
should surrender his feudal rights, together with purveyance
—a right much more annoying to the subject than bene-
ficial to the crown—and should recelve as compensation
a sum of £200,000 a year (pp. 295, 298, 299). The occa
sional feudal aids were still to be taken (p. 296) when
occasion arose, but to be limited in amount. The arrange-
ment was on the point of being concluded, when it broke
down, in great measure owing to religious disputes (cf.
above, p. IX). The rupture of the negotiations left matters
to romain as they were till the Civil War. At the Restora-
tion the feudal dues, aready abolished by parliamentary
ordinance in 1643, were finally done away with by statute,
the crown receiving a highly advantageous compensation in
the excise.

The practice of levying fines by way of distraint of
knighthood had its origin in military necessities, but as
it was closely connected with the feudal system and had
become a way of obtaining money, it may be mentioned
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here. Under this system all persons possessing land worth
£40 a year—it had once been £20—were obliged to take
upon themselves the honour of knighthood, with its
attendant burdens, military and other, or to pay a fine at
the discretion of commissioners nominated for the purpose.
Elizabeth put the system in practice at the commencement
of her reign (p. 133), and her example was followed by
James | and Charles|,

(2) Customs, Tunnage and Poundage: Impositions:
Monopolies.

The origin and antiquity of the customs-duties is still
matter of dispute. A discussion of their earlier history
would be out of place here: it must suffice to remind the
reader that, although the * ancient customs' are recognized
in Magna Carta, the duties on wool, hides, and leather, in
their parliamentary form, date from the reign of Edward I,
while tunnage and poundage, the duties on other kinds of
merchandise, date from that of Edward I I I . The practice
of granting these latter duties for life, initiated in the last
Parliament of Eichard | |, had been continued under the
Lancastrian kings. From the time of Edward 1V it had
become habitual to make such life-grants at the outset of
each reign. Thus it is not surprising to find Parliament
regarding these indirect taxes as 'an ancient revenue an-
nexed and united to the crown' (pp. 25, 26), and making
the same grant to James | as a matter of course. When
the House of Commons in the first Parliament of Charles |
departed from the practice of nearly two centuries and
attempted to restrict their grant to one year, they took an
important step towards a revolution. The amounts to be
levied on the various commodities are set forth in the
statute of 1559 (1 Eliz. 20, p. 26), and these continued to
be the ordinary rates levied under Act of Parliament
throughout the reigns of Elizabeth and her successor. The



Parlidment; Taxation. [xxiii

customs-duties increased but slowly in amount during the
early years of Elizabeth. In 1585 they were still farmed at
£24,000 a year, but thiswas considerably below their value.
Forty years later they had increased to £160,000.

But the parliamentary duties do not exhaust the list of
indirect taxes. They were supplemented by impositions,
a name given to certain additional duties laid upon various
articles of import

The importance assumed by the question of impositions
in the reigns of the first two Stewarts necessitates a short
account of their origin and history. The first addition
made in the Tudor times to the old rates was made in 1491,
when an Act (7 Hen. VII. 8) was passd, which largely
increased the duty on sweet wines imported from the
Levant. This was done by way of retaliation on the
Venetians, and was not primarily intended to be profitable
to the crown. In asimilar spirit the importation of French
wines was forbidden within certain times of the year by the
statute 23 Hen. VIIl. 7. |twas an advance onthese parlia-
mentary enactments when Henry V1| was empowered (26
Henry VIII. 10), during his life, to regulate by proclamation
the course of trade, by repealing or subsequently reviving
statutes passed by the parliament then sitting, touching the
import or export of any merchandise. Now the natural way
of discouraging a trade was to impose a heavy duty, and thus
arose the royal right of levying impositions. Originally
conferred upon the crown for commercial purposes, and
with what we should now call protective or fair-trade
objects, it was only later that it came to be used as a
means of enhancing the royal revenue. It was by virtue
of this power that Henry VI 11, without any interference
from Parliament, modified the duty on sweet wines, and
imposed what was called a 'new custom,’” Mary forbade,
under the penalty of a prohibitive duty, the importation
of French wine at atime when a strong anti-Gallican policy
was being pursued, and still further increased the duty on
sweet wines. Elizabeth, by adding a mark to the duty on
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French wines, merely equalized it with the duty aready
payable on the other sort. Subsequent Acts of Elizabeth's
reign (23 Eliz. 7; 39 Eliz. 10) show that this retaliatory
policy was still in fashion, and by implication leave it in
the hands of the crown to carry it out\

It is clear then that when, in the fourth year of James
reign, the question of impositions came before the Law
Courts in the famous case of Bates, the crown could quote
law and precedent in its favour. But in this particular
matter—the duty levied upon currants—special arguments
might be used in behalf of the crown. The government
was empowered, partly by custom, partly by statute, to
regulate trade. Such regulation might take the form either
of repression or encouragement. Kepression, as shown
above, implied theright of levying impositions: encourage-
ment might be given by the grant of monopolies. In the
caze of foreign trade, which often involved great risks, such
encouragement was, in the infancy of commerce, almost
indispensable. Hence the monopolies granted to the great
trading companies towards the close of the sixteenth and
the beginning of the seventeenth centuries. Naturally,
however, such monopolies were not granted for nothing:
the crown looked to make its profit, directly, by a charge
upon the company, and indirectly, by the general growth of
trade and customs. On such a basis as this, the Levant
Company had been established towards the end of Elizabeth's
reign. After passing through various vicissitudes, it had
arranged with the crown to keep its monopoly on payment
of £4,000 a year. But partly in deference to the outcry
against monopolies, partly owing to losses in trade, the
company in 1603 withdrew from the bargain, surrendered
its charter and ceased to pay the yearly rent. To recoup
the crown for the loss thus incurred, the duty on currants—
aduty previously levied by the company itself on merchants

1 Cf. Hall, Gusfoms-Revenue, i. 122 ff., correcting Hallam, Const. Hist.,
i. 243, 316.
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not belonging to it—was put on. It will be alowed that,
on legal and other grounds, there was much to be said for
the government\

But the question could not any longer be regarded solely
from the legal point of view. These trade-monopolies and
additional duties, originally justified in the eyes of con-
temporaries by supposed commercial necessity, had become
a source of profit to the crown and therefore a means of
evading parliamentary control. It was only natural that
the full importance of the question from the political point
of view was not immediately perceived. How it was
argued in court by Bates' counsel we do not know, but
the opinions of the judges (pp. 340-342) are based mainly
on legal grounds. It cannot be maintained that in giving
judgement they were servile, intimidated or corrupt, and
had they confined their observations to purely legal topics,
it would have been difficult to find valid objections to their
decision. But unfortunately they went further. Although
such considerations were not vital to their case they intro-
duced political theories capable of wide and dangerous
application. Baron Clarke maintained that statutes were
only binding on the king who made them, and Chief Baron
Fleming drew a distinction between the ordinary and the
absolute power of the crown. It is difficult not to perceive
in this distinction the effect of James unfortunate penchant
for philosophical generalization, but no doubt it was aso
due to the discussions about sovereignty to which political
disagreement was inevitably giving rise.

It is remarkable that the Parliament of 1608 acquiesced
in tho decision of the Exchequer, but tho advantage taken
by Cecil of that decision, and the issue of a new Book of
Rates in which it was applied, brought the political con-
sequences clearly before the eyes of a later assembly. The
commission by which James empowered his Treasurer to
levy impositions frankly claims for the crown (p. 354) afree

* Cf. Gardiner, Higt, of England, ii. 1-10; and Hall, Customs-Revenue,
i. 145~173
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hand in this branch of taxation, and states expressly that
a revenue may and ought to be raised by this method. The
Parliament of 1610, engaged in a conflict with the king on
religious and other questions, could not afford, by recog-
nizing this claim, to relinquish so important a means of
bringing pressure to bear upon the crown. The debates of
that year show that the representatives of the nation were
fully alive to the danger. Mr Hakewill argued the legal
question at great length (p. 342). On technical points he
cannot be said to have had the better of his opponents,
and it is unfortunatethat, in the endeavour to gain a victory
on this doubtful ground, he laid himself open to the charge
of being disingenuous. But, after all, thiswas not in the
main a technical question. An important political principle
was at issue, and here the speaker could bring stronger
arguments to bear. He endeavoured to prove that indefinite
taxes, like indefinite penalties, were alien to the spirit of
English law; that such sources of revenue, if not fixed by
statute, were not left to be settled by the caprice of the
sovereign; that previous kings had recognized the right of
Parliament to “x the dues in question; that the king's
right to close the ports to persons and goods, if necessary
for the national safety, did not imply the right of setting
what price he pleased upon their entry; and that if the
king might raise impositions at discretion, he might by
the same argument raise any other tax. Mr Whitelocke
(p. 351), while by no means ignoring legal arguments,
placed the issue on still higher grounds. He showed that
the power now claimed was of an essentially revolutionary
nature ; that sovereignty resided, not (as Baron Fleming
said) in the king alone, but in the king-in-parliament; and
that if the kings claim were allowed, there would soon be
an end of parliamentary government. Looked at in the
light of later events, there is something prophetic about
the utterances of thesetwo speakers. They might almost be
thought to have pointed out the way to the despotic
advisers of Charles I. Both sides could quote law and
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precedent in their own favour, and make plausible deduc-
tions from established premises, but they were equally
aware that the question was at bottom political. If we
regard the discussion as a legal one only, we shall be
wearied by its antiquarianism and its technicalities; but
looked at from another point of view, it becomes one of the
highest interest. It is not too much to say that it contains
the germ of all the subsequent quarrel, anticipates the casss
of Darnel and Hampden, and foreshadows not obscurely the
fundamental question at issue in 1640.

The rival claims of King and Parliament were unfortu-
nately not settled on this occasion. A Bill for remedying
the evil was prepared, and the king at ohe time promised to
give his assent. But the Bill went the way of the Great
Contract, and the dissolution of Parliament shelved the
guestion for several years. In 1614 it came up again.
Impositions were now distinctly coupled with monopolies,
with which, as has been shown above, they were historically
connected. A committee had been appointed to report on
the grievance of monopoliesin '1597. The great debate in
1601 (pp. 111-117) had not been barren of results, and
some monopolies had been abolished. But the practice
was too convenient a way of rewarding clamorous sup-
porters and of bringing a little money into an empty
exchequer to be entirely relinquished. During the first ten
years of James reign, the evil had steadily grown, but the
time was not yet ripe for checking it. The Addled Par-
liament separated without making any way either with this
guestion or with that of impositions. |ts successors were
more fortunate. By the year 1621 the evil of monopolies
had grown to an unprecedented height. Not only were
they so numerous as to encroach in all directions upon the
freedom of trade and manufacture, but the patents granted
were grossly abused. The Parliament of 1621 made ex-
amples of the most notorious offenders, such as Michell
and Mompesson, but it was dissolved before it could ded
with the question as a whole. It was reserved for the
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Parliament of 1624 to pass an Act (21 & 22 Jac. |. 3)
which, while recognizing the necessity of encouraging
inventions, put a stop to all arbitrary and unjustifiable
restrictions. But this Parliament refrained from attacking
impositions, although their value had largely increased
during James reign. The impositions, including the taxes
on wines, produced in 1623 upwards of £100,000, while
various special duties brought in some £60,000 more,
making with the ordinary customs (above, p. Ixxiii), atotal
of £323,000 derived from indirect taxation®.

(3) Benevolencesand Loans.

The practice of demanding benevolences, in its later form,
seems to have begun at least as far back as the reign of
Edward V. Though they were nominally free gifts, per-
suasion was, from the first, only too hable to degenerate
into compulsion. Abolished in 1483 (1 Ric. I 1 | . 2), they
were authorized, at least by implication, under Henry V | |
(2Hen. VI1. 10), and were occasionally taken down to the
time of Charles|. Elizabeth seldom had recourse to this
method. Indeed the only known occasion seems to be that
of 1587, and as the contribution was in this case voted by
Convocation (p. 137?) it was at all events not a benevolence
of the ordinary kind. Jameswas less scrupulous than his
predecessor. Having quarrelled with his Parliaments, or
being anxious to avoid having recourse to parliamentary
methods, he took benevolences on three occasions, in 1614,
1620, and 1622. In the circular issued in 1622 (p. 359),
the contribution is as usual stated to be voluntary, but the
threat of summons before the Council, in case of * obstinacy or
disaffection,’ shows that pressure wasto be used to stimulate
deficient loyalty. Charles | attempted once or twice to take
benevolences, but with little success. The last occasion on

L Cf. Gardiner, Hist, of England, x. 322.
2 Hallam (Const. Hist., i. 243) seems to be in error here.
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which the contribution appears was in 1661, but then it
was voted by Act of Parliament. Themethod was naturally
unpopular with all parties. It was of course objected to
by opponents of the monarchy as an illegal tax and as an
evasion of parliamentary control, while it was disliked by
supporters of the government because it was sure, in the
end, to fall most heavily on those whose principles made
them most willingto pay.

In order to meet temporary deficiencies, the Tudor and
Stewart sovereigns were in the habit of borrowing money
on alarge scade fromtheir subjects.  This practicewas little
more defensible, on constitutional grounds, than that of
exacting benevolences. In the earlier Middle Ages the
government had been accustomed to borrow from the Jews,
who could not refuse a royal demand, or from foreign
merchants, who were tempted by a high rate of interest.
After the Jews were expelled and foreigners aienated by
political circumstances or repeated -losses, the practice of
taking loans from subjects began. This practice became
habitual under Edward |V, and his successors followed his
example. The Parliaments of Henry V111 more than once
sanctioned the process by remitting his loans (21 Hen. VIII.
24; 35 Hen. VIII. 12). Elizabeth frequently took loans,
especially towards the end of her reign, for instance, in
1569, 1581, 1589, 1590, 1596, and 1599, and probably on
other occasons. She sometimes borrowed considerable
sums from individuals, notably the wealthy merchants of
London; on other occasons a loan was levied generaly
throughout the country. In 1581, nino rich merchants
advanced a collective sum of £5,000 ; others contributed
£15,000 in 1589. The general loan of 1569 produced over
£20,000, that of 1589 nearly £50,000. In such cass the
usual method seems to have been as follows (p. 134).
Letters were written by the Privy Council to the Lords-
Lieutenant, bidding them draw up a list of well-to-do
persons in their counties, adding such lump-sums as in
their opinion those persons might fairly be called upon to
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contribute. The lists were then revised by the Council,
and letters caled Privy Seds were sent to the individuals
in question (p. 136), ordering them to pay over to the
collector named by the Lord-Lieutenant the sum at which
they were assessed.  Interest was sometimes paid, but not,
apparently, in the case of the general loans. The |oans appear
to have been, as a rule, repaid, but not always punctually,
for in 1589 we find one lender, Lord Mayor Martin, sending
inaclaim for £16,000, much of which had been for along
time due. That some discontent was caused, at all events
in particular casss, and that pressure was sometimes re-
quired, there is abundant evidence to prove, but it appears
that the practice was generally accepted during Elizabeth's
reign.

James |, whose expenditure always exceeded his income,
appears to have borrowed money frequently, not however
by way of general loans, but from individuals. As was
only natural, he experienced more difficulty than his pre-
decessor : indeed we are told that when on one occasion,
in 1610, after his breach with the Parliament, he had
recourse to the rich merchants, he met with a point-blank
refusal. The cessation of general loans for about a
generation made Charles I's attempt to raise one in 1626
all the more unpopular. The loan of that year is com-
monly spoken of as the Forced Loan, but the epithet,
if meant to indicate a distinction, is unfortunate, for this
loan was hardly more compulsory than those of the pre-
vious century. The difference was that, whereas Eliza-
beth's loans were generally collected with little difficulty
and the only pressure required was noiselessly applied by
the Privy Council, the loan of 1626 was universally re-
sisted and an ill-advised attempt was made to crush
the resistance by imprisonment which attracted genera
attention. The result was Darnel's case and the Petition
of Eight
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(4) Fifteenths and Tenths, and Subsidies,

There remain to be considered the extraordinary parlia-
mentary taxes, Fifteenths and Tenths, and Subsidies. Taxes
on goods, as opposed to taxes on land, date from the latter
part of the twelfth century. They were levied in varying
proportions until the reign of Edward | I |, when it became
habitual to take a fifteenth and a tenth, or two or more
fifteenths and tenths, the smaller fraction being levied on
the counties, the larger on the towns. About the same
time the assessment appears to have become fixed. The
various amounts paid by the different districts under the
assessment of 1334 were afterwards retained without alter-
ation, except that a largo drawback was, in course of time,
allowed in the caee of decayed towns. Thus fixed, the
Fifteenth and Tenth became practically a tax upon holders
of lands and tenements, of a definite value, amounting
(after making all deductions) to little more than .£30,000.
After a while it became obvious, not only that owing to
changes of circumstances thistax pressed unfairly on certain
districts, but that it did not fully utilize the resources of the
country. It therefore became the practice to grant supple-
mentary taxes called Subsidies. The word subsidy is at
first loosely used—it is applied, for instance, to tunnage and
poundage (p. 26)—but after the early part of Henry VIIFs
reign it came to mean a direct parliamentary tax of 45. in
tho pound 011 the yearly value of land and 2s. 8d. in the
pound on personal property. These proportions ssem to
have been taken in order to connect the older and newer
methods, for the rate on land is two tenthsand that on per-
sonalty two fifteenths of a pound. In theoiy the subsidy
was freshly assessed on each occasion, but, as with other
direct taxes, the assessment tended to become formal, with
the inevitable result of a gradual diminution in amount.
Thus a lay subsidy, which at the beginning of Elizabeth's
reign is caculated to have amounted to about £ico,000,
wasworth at the end of the century little more than £80,000,

f
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A clerical subsidy (see above, p. xxxv) produced about £20,000
more.

The usual practice, not however by any means unvaried,
was to grant two fifteenths and tenths to every subsidy.
Such a normal grant was made in 1559 (p. 27). The special
advantages which a subsidy possessed over the older tax were
(1) that it covered all kinds of property ; (2) that the new
assessment allowed for changes in the value of land and the
income of persons taxed ; (3) that aliens, and subsequently
recusants, paid a double rate ; (4) that the assessment and
collection were carried on under the superintendence of the
central authority andwith elaborate provisions against fraud
or evasion. The fifteenths and tenths were levied by col-
lectors appointed by the members of Parliament (p. 28) in
their respective districts—probably arelic of the time when
the memberswhovoted atax were responsiblefor collectingit
themselves. In the case of subsidies, the chancellor,
treasurer, and other great officers of state appointed com-
missioners for the larger districts and boroughs (p. 30), who
in turn appointed collectors under them for the purpose of
assessing and levying the tax. The whole machinery of
collection is elaborately described in the Act. Peers were
assessed and taxed directly by the chancellor and other
high officials (p. 34). Exemptions were granted to the
northern counties, Ireland, the Cinque Ports, and the Channel
Islands, presumably on the ground of special military or
other liabilities, aswell asto Universities, schools, and hos-
pitals (pp. 35, 36). In spite of the advantages possessed by
subsidies over fifteenths and tenths, these two kinds of
taxation continued to be combined in the parliamentary votes
till 1624, after which fifteenths and tenths disappeared. Sub-
sidies survived till 1663, when they too were finaly super-
seded.

The Parliaments of Elizabeth were called upon to vote
these taxesin almost every session. During the first thirty-
five years of the reign the grants are fairly uniform and
average between £40,000 and £50,000 a year. But from
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the year 1593 they are largely increased, and during the last
ten years of the reign the yearly average is more than
£120,000. Itwaswell for the national pursethat thewar with
Spain was so long deferred. The early Parliaments of James |
werevery liberal. For hisfirst two years he had the benefit
of the large grant voted in 1601 (p. 106), whichwas to cover
aperiod of four years. The war with Spain came to an end
in 1604, but, in spite of this, Parliament made grants to
James in time of peece amost as large as those they mede
to his predecessor in time of war. For the next six years
his parliamentary income must have averaged over £100,000
ayear. But this large revenue ceesed in 1611, when the
vote of 1610 ran out, and during the next ten years he
received nothing from this source. The outbreak of the
Thirty YearsWar brought a change. The grant of 1621
was meegre, for the country had no confidence in James
policy : that of 1624, on the other hand, was the largest
yet made (p. 279). But it was accompanied by conditions
of anovel kind and of great constitutional importance. The
system afterwards called appropriation of supply was not
atogether new, for gpproaches to it had been made in the
fourteenth century, but it was unknown during the Tudor
times. It was a remarkable advance in the direction of par-
liamentary control when it was enacted (p. 279) that the
money granted should be paid into the hands of treasurers
nominated by Parliament, and applied in accordance with
previous resolutions (p. 318) for certain specified objects,
and for no other. To secure this end, the treasurers and the
Council of War were made responsible to Parliament, with
an express declaration that the houses themselves should
punish any misappropriation of the funds. The earlier
Parliaments of Charles | ssem to have found this plan
impracticable, but it was revived by the Long Parliament,
and from 1668 onwards became the rule.

It should be mentioned in this connexion that the
Commons dready claimed, though as yet but tentatively,
the exclusive right of determining the amount of taxation.

f2
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In the year 1593, when a subsidy bill was under discussion,
the Lower House, having voted two subsidies, received
a messge from the Lords stating that they would not
assent to less than three, and requesting a conference on the
subject. After a speech from Bacon (p. 443), in which the
principle in question was clearly stated, the conference was
refused. It should however be pointed out that the bill was
eventually modified as the Lords proposed, and that the
Commons, as Bacon's speech shows, did not as yet claim the
sole right of 'originating' money-bills, though they appear
to regard deviations from this custom as exceptional.
Throughout the period under review both Lords and
Commons concur in granting subsidies (pp. 27, 279). It
is not till 1625 that the Commons grant it alone.

(d) Jurisdiction of Parliament.

There is no such thing, properly speaking, as the juris-
diction of Parliament as awhole. Chief Justice Coke says
indeed (Institutes, V. 1, p. 23), 'l tisto be known that the
Lords in their house have power of judicature, and the
Commons in their house have power of judicature, and both
houses together have power of judicature.” But the prece-
dents which he quotes to prove the last statement are taken
from early times, and their applicability may be doubted.
In an impeachment the Lords alone arejudges, the Commons
appearing only as accusars.  An act of attainder is not
ajudicial proceeding at all, but rather, as was shown in
Strafford's case, a substitute for it. Both houses however
have, and had in the sixteenth and seventeenth centuries,
separate judicial authority, that of the Lords being far wider
than that of the Commons. Both houses have jurisdiction
over their own members, and over persons, not being
members, who violate their privileges (below, p. xciii).
Beyond this the jurisdiction of the Commons does not go.
The punishment inflicted on the town of Westbury in
1571 (p. 132), though it would now be considered an illegal
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extension, might have been defended at the time on the
ground of privilege, for bribery in an election is an attack
upon the purity of Parliament. The cae of Floyde in 1621
(P> 337) showed that the House of Commons cannot punish,
however strongly it may disapprove, a misdemeanour which
does not affect itself. The limits of itsjurisdiction drawn by
the Lords on that occasion (p. 338) were ‘accepted by the
Commons as agreeable to the law. It was indicative of
their politic temper and constitutional spirit that they recog-
nized their mistake, and retired with dignity from the fase
position into which their religious enthusiasm had betrayed
them. It is remarkable, however, that they should have
needed a second lesson, for in the cae of Mitchell at the
opening of the session, they had themselves recognized that
they possessed no such separate jurisdiction\  The claim of
the House of Commons to be considered a court of record
was insisted on in 1604 (pp. 287, 329), and though at first
denied by the king was afterwards acknowledged by him
(p. 330) and by the Lords (p. 338).

Thejurisdiction of the House of Lords is more important.
The peers possessed the peculiar right of trying members of
their own body when charged with treason or felony. This
right they exercised, though with certain limitations (below,
p. cxxvii) in several cases during the sixteenth century, for
instance in the trials of the Duke of Norfolk in 1572 (p. 138)
and of the Earl of Essex in 1601. Of their appellate juris-
diction in civil cases, and of the original jurisdiction which
they occasionaly claimed both in civil and criminal cases
nothing need hero be said. But their jurisdiction in cases
of impeachment, that is to say when any person was charged
before them by the Commons of England with public crimes
or misdemeanours, was of great constitutional importance.
As a means of securing the responsibility of ministers, the
weapon of impeachment was applied so far back as thereign
of Edward | I I . During the century that followed it was
occasionally used, but during the whole of the Tudor period

! Gardiner, Hist, of Engl., iv. 4a.
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it lay idle. The cass of Buckingham and Strafford in
Charles I's reign, of Clarendon and Danby in that of his son,
are perhaps the most notable examples of its application to
constitutional purposes. The instances that occur in the
reign of James | are not of so high political importance,
but they are of great moment as precedents which re-
established the system after a long period of desuetude, and
replaced in the hands of Parliament a weapon of tremendous
power.

The first persons against whom this weapon was used
during the period under review were a comparatively low
class of offenders, the holders of patents and monopolies.
The impeachment of Michell, Mompesson and others by the
Parliament of 1621 was successful, but it was only indirectly
of political importance. The patentees and monopolists
were charged, not with political crimes, but with fraud and
injustice.  Nevertheless as monopolies had long been
apolitical grievance,