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BANKERS® ADVANCES
AGAINST PRODUCE

CHAPTER 1

A BRIEF ACCOUNT OF HOW THE ADVANCES ARE
. ARRANGED AND OF THE DOCUMENTS IN USE

Two divergent views have been held by bankers
and by writers on Banking Law with regard to the
desirability and safety of advances against produce.
Mr. John Hutchison may be taken as the exponent
of one of these views, and Sir John R. Paget as the
exponent of the other.

Mr. John Hutchison in his Practice of Banking
makes the following remarks—

“It will be observed from the forms of the
documents known as Brokers’ Undertakings or
Brokers’ Engagements in connection with produce
(see Miscellaneous Forms, Vol. IV), that these are
utterly worthless as securities. The shareholders
of banks suspected of making advances on such
documents should demand explicit information
on the point, and if found to be made, steps should
be taken by them to prevent a repetition of the
practice. Large sums, we believe, are frequently
lost to shareholders in connection with advances
of this description made in Liverpool, and in one
or two other seaports, where, as has been observed,
‘ commercial thimblerigging runs riot.” If assistance

1
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by traders is required in this way, the formation
of a ‘ Traders ' Loan Company might be projected,
with its object openly professed, or a ‘Traders’
Pawnbroking Company, to meet the case of loans
made exclusively on warrants, Delivery Orders
and Warehousekeepers’ Certificates. There might,
however, be instituted with effect a ‘ General
Hypothecation Company’ by whom guaranteed
transferable warrants for convenient amounts might
be issued and occasionally accepted by the banks
against advances.”

It will be noticed how very different in tone and in

view is the following extract, which is taken from Sir
John Paget’s Law of Banking—

“ Provided the banker is dealing with honest
and responsible persons, documents of title to goods,
such as Bills of Lading, Dock Warrants, Ware-
housemen’s Certificates, Delivery Orders, and the
like, are convenient securities for advances. By
means of them goods can be effectively pledged,
which obviously could not otherwise be so utilized
by reason of their bulk. By means of Bills of Lad-
ing, in especial, goods on the high seas can be
hypothecated before arrival, and thus used as
security for bills given for the price. The Factors
Act, 1889, the Sale of Goods Act, 1893, constitute
a praiseworthy effort to protect bankers and others
who take such documents as security. They do
not profess to elevate them to the position of the
banker’s ideal security, the fully negotiable instru-
ment to which he acquires an indefeasible title,
whatever the customer’s position, whether the
customer is honest or not, whether the security is
his own or he has authority to deal with it, or not,
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and whether the banker takes it for an existing
debt or a fresh advance. And, unfortunately,
sthe provisions of the two Acts are so tangled, so
overlapping and complicated by cross-reference
and the idea of reducing everything to the common
denominator of the ‘ Mercantile Agent’ that, for
want of certainty, the safeguards are not so
reassuring as they were doubtless intended to be.
Yet it is to these Acts that the banker has to look
when confronted with questions of title or authority
in relation to documents of this sort pledged as
security for advances. For, with the possible
exception of Bills of Lading, no document of title
to goods is a megotiable instrument in the strict
sense of the word. The documents are merely
symbols of the goods, and the idea of indirectly
making goods negotiable has no place in law.”
These being the two divergent views, readers will
expect me, at the outset, to say to which school I
belong. Do I take the somewhat contemptuous
view of produce advances which Mr. Hutchison holds,
or do I side with Sir John Paget? I may frankly
say that no banker, who has ever been engaged in
produce advancing in Liverpool, could hesitate for a
moment. Produce advances are made in that city,
and in many other cities in this country, on lines not
altogether free perhaps from legal difficulty or com-
plication, but on lines which, in practice, are found
to work in the interests both of the bank and of its
customer. I am free to admit that advancing
against produce is probably the most difficult part
of a British banker’s work, and that it is only by
gradual experience that a banker can learn to avoid
pitfalls which attend this particular class of business.
Given, however, the experience, there is no reason
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why a banker of ordinary intelligence should not
safely and profitably conduct the business of advancing
against produce. In making such advances it is true
that much money has been lost, but infinitely more:
has been made by bankers,and it is well worth while
to try to master the underlying principles and leading
legal and commercial considerations which govern the
practice of produce advances.

In the present chapter I propose to describe in
non-legal phraseology the financing of produce from
the time it is shipped to this country up to its sale
to the British consumer. In subsequent chapters
the documents of title, the forms of lien and pledge,
the questions of storage, insurance, and marketability
of the different kinds of produce will be dealt with.

When we speak of produce in connection with our
subject, we mean produce imported from abroad,
such as cotton, wheat and other grains, rubber,
tobacco, provisions of all sorts, timber, metals, and
raw products generally, but, for purpose of illustrating
the subject, Raw Cotton will be considered. The
important cotton markets in this country are in
Liverpool and Manchester. In both places, but
particularly in Liverpool, there are established a large
number of firms dealing in the import of raw cotton
from the United States, Egypt, India, Peru, Brazil,
and other countries. Most of the firms are of such
standing, both in character and in financial position,
as to justify a banker in accepting them as borrowing
customers. The usual procedure is for the cotton
importer or merchant to see his banker some time
before September or October, which is the beginning
of the cotton season, and arrange with him the
accommodation the banker is prepared to grant
during the coming season. Bearing in mind that
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the cotton season, so far as importing is concerned,
is a short one, shipments have to be crowded into a
very few months, the height of the season being
reached in November and December, and it is at that
time, accordingly, that the maximum accommodation
is required. The merchant may say ‘I want to run
up to £200,000 in all.” If he possesses sufficient
capital the arrangement usually made with his banker
is that he may have, say, £20,000 of accommodation
without security. The remaining £180,000 must be
secured by cotton in the form of Bills of Lading or
Warehouse Receipts in the bank’s name, showing a
margin in value of 10 per cent, i.e., £198,000 worth of
cotton would be required to cover the £180,000 of
accommodation.

Now it is quite obvious that when the merchant
sells his cotton, he has to repay the bank, and this
may be done in two ways: Firstly, the merchant
may pay the bank cash against cotton released to him,
or, secondly, the bank may entrust the merchant
with the cotton in order that he may sell it and pay
the proceeds, when he receives them, to the bank
under his Trust Engagement. This latter method
is the one generally adopted.  Accordingly, the
banker arranges with the merchant at the opening
of the season the extent to which Trust Engagements
will be taken by the bank. In the above case, the
accommodation may take the following lines—

Total accommodation running at one time—
£200,000—of which '

£20,000 may be unsecured,
£20,000 against Trust Engagements for cotton,
and
£160,000 secured by cotton, with the usual margin.
These figures are taken by way of illustration.
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The limits of accommodation usually run between
£50,000 and £200,000, but at the height of the season,
in the case of rich and powerful firms, the limits
run to higher figures still.

The merchant, having arranged his banking accom-
modation, instructs his House or his agents in America
or Egypt, or elsewhere, as the case may be, to buy
the cotton, which is usually done either direct from
the cultivator, or from local dealers ; at any rate the
cotton is got together, pressed into bales, and either
taken to the ship’s side as it is at Alexandria,
Savannah, New Orleans, and some other posts, or
delivered to a railroad in the interior for conveyance
to the sea-port, and shipment thence to Europe.

In the first case, viz., shipment on board a steamer
without intervention of a railroad, the ship’s Bill of
Lading is obtained in exchange for the cotton, and
in the case of all cotton—except American cotton—
a ship’s Bill of Lading is thus obtained. In the case
of American cotton, however, the great majority of
shipments are made by means of the railroads from
some interior point, and a “ Railroad ”* or * Through "
Bill of Lading is obtained in exchange for delivery
of the cotton to the railroad. The Bill of Lading—
whether ship’s Bill of Lading or Through Bill of
Lading—is then attached by the shipper to the draft
drawn by the shipper either upon the importer in
Europe, or, as is more frequently done, upon the
importer’s banker.

In the case of American drafts, they are drawn at
sixty or ninety days’ sight ; in the case of Egyptian,
at three months’ date; and in the case of other
countries, at various tenors; but seldom less than
three months. The draft, with Bill of Lading attached,
is sold to Exchange buyers—generally banks—who
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transmit the Bill and Bill of Lading to their European
banking agents. The great mass of bills drawn on
English importers and their bankers are sent to
Liverpool or Manchester, as the case may be, presented
for acceptance, and after acceptance forwarded to
London banks, who are the agents of the Exchange
buyers. In the case of drafts on banks, the Bills of
Lading are detached by the bank against the bank'’s
acceptance of the bill. In the case of drafts on the
importers themselves, the accepted drafts with relative
Bills of Lading attached, usually lie with the Exchange
bpyers’ Liverpool or Manchester agents, pending
arrival of the cotton, when the acceptors come forward
and take up the drafts and documents under rebate.

Marine Insurance is attended. to either by the
shipper, or by the importer, as may be arranged.
If the shipper attends to it, which is usually the case,
a certificate of Marine Insurance accompanies the
Draft and Bill of Lading. If the importer attends to
it, he usually covers under Floating Policies on this
side.

In the case of the Shipper’s Draft being drawn on
the bank, the bank accepts the draft under the definite
instructions of its customer furnished at the time the
draft is presented (the customer usually inspecting the
shipping documents first) and retains the shipping
documents as security for the bank’s liability as
acceptor. The letter of instructions should be worded
so as to protect the bank against defective documents.
(See Appendix forms N and O.) In the case of the
draft being drawn on the importer, he, when he
wishes to take it up, usually goes to his bank and
requests them to retire his draft and get the shipping
documents. These documents are then held as security
for the advance which is thus given. The bank,
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accordingly, in either case, usually comes to hold the
shipping documents for the cotton. The customer
watches for the arrival of the cotton, and the bank
does the same, so far as it can, by scrutinizing the list
of steamship arrivals and also seeing that the shipping
documents do not remain in their hands unduly,
but it certainly has to rely in the great majority of
cases on the customer searching the ship’s manifests
and tracing the arrival of the cotton. When the
cotton arrives either the Bill of Lading is sent by
the bank to a warehousekeeper, with instructions to
claim the cotton and store it in the name of the bank—
Fire Insurance being attended to by the customer—
or it is sent in a Trust Letter (see Appendix for
forms of Trust Letters) to the customer himself
with similar instructions, or with instructions merely
to realize the cotton and pay the proceeds to the
bank. It is at this stage that reliance on the Trust
Letter begins. In the event of the cotton being stored
in the bank’s name, Delivery Orders or Transfer
Orders may be issued by the bank to the customer
and made subject to the original Trust Letter in which
the Bill of Lading was sent to him.

Warehouse receipts for any cotton that is stored
in the bank’s name ought to come into the bank within
a reasonable time (the period varies according to the
quantity of cotton and the congestion, or otherwise,
of the quays); if not received within about fourteen
days after the Bill of Lading has been handed to the
customer or the warehousekeeper, the bank should
enquire as to the position of matters. After storage
the cotton lies in the warehouse until the customer
wishes to deliver it, or part of it, against sales, such
sales being advised by the customer, who gives the
names of the buyers, thus placing the bank in a position
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to satisfy itself as to the responsibility of the buyers,
and to follow the proceeds in case of need. Upon
the ‘customer applying to the bank for a Delivery
ar Transfer Order, this document is handed to him
by the bank in trust under the terms of the original
Trust Letter. Should no original Trust Letter be in
existence, it is necessary to establish one. The
bank then has to watch for the proceeds, which ought
to be paid in by the customer within a reasonable
time after delivery of the cotton to him. If goods
are sold C.I.F. the proceeds should be paid in on the
same day or within two days; proceeds of other
sales within ten days. When the proceeds of the
cotton are paid into the bank, they are credited to the
customers’ account specified on the Trust Engagement,
and the accommodation given by the bank is thus
discharged.

One great safeguard which applies in the case of
advances against American cotton is that all im-
ports of cotton are, or should be, hedged by sales of
“ Futures ”’; thus, if the importer buys 100 bales
in the Southern States of America, he simultaneously
sells 100 bales in the Liverpool ‘‘ Future " market,
so that whether the market rises or falls, he can only
be slightly affected. As regards the ‘‘ position " or
maturing date of such ‘ Future’ contracts, this is
left to the experience and judgment of the merchant.
When the merchant sells ‘“ Spot ”’ cotton, he cancels
his “ Futures "’ by buying them in. It may here be
remarked that the fundamental idea of ‘‘ Futures”
was to cover the buying of cotton: they were never
intended for gambling purposes.

The same system applies also, to a certain extent,
to Egyptian cotton, and other cottons are now
covered by selling American Futures.

2—(1819)
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Cotton has been taken as an illustration because
the machinery for dealing with acceptances and
advances against cotton is probably more highly
developed than in the case of any other procﬁxce,
The course, however, of the financing of any other
produce, such as rubber, coffee, wheat, provisions,
etc., is very siilar, perhaps the main difference being
that in the case of other produce the proportion of
drafts drawn upon the banker is not so great as those
drawn upon the importer and that the system of
hedging by future contracts is less developed. For
instance, it is very seldom indeed that drafts arg
drawn on bankers in connection with the import of
provisions from Canada and the States. In the case
of produce from the Levant, drafts are drawn, to some
extent, upon the importer’s banker, but this is not
frequently the case in other markets, such, for instance,
as the wheat market.

From what has been said it will be seen that various
elements demand consideration if a banker is to
conduct safely the business of financing produce.
These elements, which we will now deal with in order,
are as follows—

Stability and experience of the Bank’s Customer.
. Stability and experience of the Shipper.

. Bill of Lading.

. Marine Insurance.

. Warehousekeeper.

. Fire Insurance.

. Customer’s Trust Letter or Engagement.

. Delivery Order and/or Transfer Order.

. Market for the particular produce under con-
sideration.

10. Special considerations affecting special com-
modities.

OO T W



HOW ADVANCES ARE ARRANGED 11

Stability and Experience of the Bank’s Customer.

It,would be a mistake for a bank to finance produce
business for anyone who is not well known to the
banker and completely trusted. It would also be a
mistake to finance produce for a man who, however
honest, has no capital of his own, for the value of
produce fluctuates from day to day, and if a man
has no capital he cannot, in a falling market, maintain
the margin which the bank requires in its security.
Again, the customer must have experience of his
market. The bank can only watch the general
tendency of markets and check the value of produce
by quotations in the newspapers or trade circulars,
but there are other risks against which a bank can
only be guarded by the experience of its customer.
Take cotton, for instance. An importer, through
want of experience or judgment, may make the mistake
of importing nothing but long staple cotton, which
in certain states of the market, is extremely difficult
to realize ; or again, take the case of lard or canned
goods, such as tinned salmon. There may be such a
heavy catch of salmon in the particular year when the
transaction takes place that an importer is making
a mistake if he imports heavily ; or Singapore pines
imported, and the summer turns out wet and cold ; or
similarly, the lard market, in which there is a certain
amount of speculation (in lard there is now a Future
market the same as in cotton), may be manipulated
to the great disadvantage of anyone actually holding
lard. These, and similar considerations, are con-
stantly arising, and the banker’s chief protection
against loss is the experience and judgment of his
customer. Accordingly, the all-important condition
of successful financing of produce is to finance only
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for customers upon whom the bank can rely in
regard to character, experience and means.

s

Shipper. .
While the bank’s credit is not accorded to the
shipper, but to the bank’s own customer, it is very
important that the shipper should be areliable party,
and it is well for the banker not only to discuss this
point with his customer, but to make enquiry at the
beginning of the season about the standing and
responsibility of the various shippers upon whose
shipments he will have to depend for security. -

Bill of Lading.

This is the banker’s prime security, and it is
important that he should feel able to rely upon its
genuineness, and upon the responsibility of the
carrier, or carriers, whose obligation it bears. In
the case of a Through Bill of Lading, the position is
more satisfactory to-day than it was before the great
frauds in America some years ago, inasmuch as rail-
roads in America have adopted a system of oversight
in regard to the issue of Bills of Lading which did
not exist before, and Through Bills of Lading must
always now have attached to them Validation
Certificates (see Appendix, form R), testifying to the
genuineness of the signature of the railroad agent,
signing the Bill of Lading. Further, the responsibility
of the railroad is practically unquestionable. In the
case of a ship’s Bill of Lading, theoretically there is
no protection against the issue of a forged Bill of
Lading. In practice, however, the cases of forgery
are so few as to be negligible. The great protection
that bankers have is that a Bill of Lading fraud,
especially in connection with a ship’s Bill of Lading,
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is bound to come to light so soon that it is a dangerous
fraud to attempt, and cases of forgery of Bills of
Lading are extremely rare, quite as rare as, if not more
5o than, the forgery of Bank of England notes. Not-
withstanding this, the Produce Security Department
of any bank giving accommodation against Bills of
Lading, ought always to be on the look-out for, and.
call for explanation of, any irregularities in a Bill of
Lading.

With reference to the responsibility of the ship in
the case of a ship’s Bill of Lading, the fact that a ship
can be arrested if the goods are not forthcoming,
and would only be released on bail being furnished,
is a great protection to the holder of a Bill of Lading.

Marine Insurance.

Marine Insurance is a vital point. The banker
ought always to have either a policy or a certificate
of insurance, or some other form of covering note of
Lloyd’s Underwriters or some good Insurance Com-
pany. If the names of continental companies are
offered, the bank ought to make full enquiry as to their
responsibility before accepting their policies. The
policy or certificate, etc., ought also to be indorsed
in blank so as to put the banker in a position to collect
any claim arising thereunder. The customer will
sometimes give a letter stating that he is attending
to Marine Insurance, and this usually is taken as
satisfactory, if the customer is strong.

‘Warehousekeeper.

The warehousekeeper may be either a dock or
canal authority, a railway, a limited company, a
private firm, or an individual. The Mersey Docks &
Harbour Board, some of the London Wharves, some
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other dock authorities and some private firms have
power to issue warrants in favour of the parties lodging
the goods, or their bankers, and when delivery is
required, these have to be indorsed and surrendered
to the Issuing Authority in exchange for delivery
of the goods. Such warrants can only be legally
issued under a special Act of Parliament, and therefore
when a warrant is handed to the bank, the bank ought
always to ascertain whether the party issuing it has
obtained fthe necessary statutory authority. In all
other cases the document of title is not a warrant
but a warehousekeeper’s receipt, which must be
made out in favour of the bank itself, and should
contain a clause that the receipt is subject only to a
charge for rent on the specific goods named therein.
It will not do to take a receipt in favour of the
customer and indorsed by him, because such indorse-
ment does not pass the title in the goods. When
delivery is required under the Warehouse Receipt,
a Delivery or Transfer Order must be signed by the
bank in favour of its customer, and when all the goods
have been delivered, the Warehouse Receipt, although
valueless, ought to be kept by the bank for some little
time in case enquiries should arise regarding it. If
the warehousekeeper is a private firm or individual,
the bank ought to satisfy itself that he is a reliable
party to be entrusted with the custody of goods.
Periodical enquiries should be made ; this is important.

Fire Insurance.

Fire Insurance, like Marine Insurance, is indis-
pensable, except in the case of one or two classes of
goods which are not inflammable. Usually the bank
takes customers’ undertaking to insure and only
occasionally receives the Fire Policy, or Covering
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Note. This ought either to be made out in the name
of the bank, or having been made out in the name
of the customer, ought to be specially indorsed with
the banker’s clause, which reads as follows—

[ of the Insurance by this policy
is limited to apply to Merchandise only as within
described in which the Insuwred and Messrs. .......
...................... are jointly interested as
Merchants, and Brokers or Bankers respectively.

““ Subject separately to the Conditions of Average.

“ If, however, at the breaking out of a fire the
value of such Mechandise be less than the total
Insurance limited to apply thereto, under this and
other specific policies, then the excess Insurance
shall be deemed to have reverted to the Insured
in terms as within stated.

‘“ In the case of two or more concurrent Insurances,
the excess Insurance which shall revert under this
policy shall be in rateable proportion to the total of
such concurrent Insurances.”

Customer’s Trust Letter or Engagement.

The next item is that of Customer’s Trust Letter
or Engagement. There is no point in connection
with produce financing which has been subjected
to so much criticism as the Trust Letter, and yet in no
reported case has a Trust Letter, it is thought, been the
subject of legal decision in the highest courts of the
land. What can be claimed for a Trust Letter properly
drawn is that, so far, its efficacy as a lien over the
goods and the proceeds has never been disputed.
It does, in practice, enable the bank to follow the goods
and the proceeds, even in the case of the bankruptcy
of the party who has entered into the Trust Engage-
ment, unless indeed the purchaser has already paid
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the proceeds, and these have been misapplied by the
bank’s customer instead of being paid in to the bank
under his Trust Letter, or unless the buyer of the
goods was, at the same time, a creditor of the bankrtupt
who is debtor to the banker in respect of the said goods,
in which case the buyer can legally set off one debt
against the other, and the proceeds of the goods may
thus fail to reach the bank.

The great danger about Trust Letters is the danger
of fraud on the part of the bank’s customer who has
entered into the Trust. He may receive the proceeds,
and instead of paying them in to the bank, may divert
them to other uses, or instead of paying them in to
his Advance, or other Special Account, he may pay
them in to his ordinary Current Account and draw
them out again. The only safeguard is (1) to see that
the Trust Letter itself is in proper form; (2) for the
Produce Security Department of the bank to watch
carefully that no proceeds get into arrears. Should
it be found that Trust proceeds are being paid into an
account other than that specified in the Trust Engage-
ment, the attention of the customer should at once be
called to the irregularity. The fact that misappro-
priation of the goods, or proceeds of them, is a penal
offence, is a further safeguard. The amount outstanding
entrusted to any one customer ought not to be
excessive ; in fact this particular class of security
has to be most carefully watched and kept within
moderate limits, The Trust Letter, however, is a
most useful and, indeed, indispensable feature in
connection with produce advances, and in spite of
the fact that large frauds have occurred in connection
with Trust Letters, they cannot be dispensed with.
Such frauds are fortunately very rare, and can, toa
very considerable extent, be guarded against,
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The next item is the Delivery Order and the Transfer
Order. We shall deal with these documents in detail
in a subsequent chapter. They are orders addressed
tp the warehousekeeper, signed by the bank, authorising
the warehousekeeper to deliver to or transfer into the
name of the person named therein certain specified
goods. They should contain a clause stating that
the goods are to be delivered “on payment of all
charges,” otherwise the warehouse charges might
run up as against the bank.

The Market.

‘A further point in the list is that of the market.
It is essential that the Produce Security Department
of the bank should be properly informed by the
customer, at the outset, of the quality and value of
the produce forming the security for the advance.
The value ought thereafter to be watched by the
department, the prices being ascertained from the
newspapers, or from cotton, sugar, coffee, and other
trade circulars, and upon any material shrinkage in
value, the bank ought to ask the customer to look into
the value, and, if necessary, lodge additional security
or reduce the advance. '

Advances against goods of special quality, the
prices of which are not quoted freely, are undesirable.
While care is always required in watching values,
the most extreme care is wanted when the market
for the particular produce is high, because there is
then room for a big fall in price.

Special Considerations Affecting Special Commodities.

The last item in the list is that of special
considerations affecting special commodities. For
instance, rubber is rather a dangerous security because
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the quality is a vital point, and the banker has to
rely almost entirely upon his customers’ representa-
tions in regard to this. The weight of rubber, too,
is liable to change considerably. Again, maize
sweats, and deprecmtes more rapidly than wheat,
but with regard to grain generally, the question of
condition has always to be watched.

With regard to provisions, if these are in cold
store an Insurance Policy must be taken out to cover
the risk of the refrigerating machinery breaking down,
or being stopped by strikes.

With regard to articles such as peaches, apricots,
tinned salmon, tinned lobster, etc., there ought to 'be
occasional examination to see that the contents
are not becoming ‘“ blown,” 4.e., that the fruit, etc.,
is not going bad. Fruit of a strongly acid nature
must not be held long; sardines are better when
matured, and the cases should be turned periodically
to allow the oil to permeate the fish thoroughly.
Special conditions of all sorts attach to every kind
of produce, and the banker can only learn by
experience what dangers he has to guard against in
reference to each kind.

From the foregoing we learn that in dealing with
these advances the banker needs all his usual prudence,
a great deal of experience, and above all, he must
prevent any of the Advances or Trust Letters from
becoming stale. Constant vigilance on the part of the
Produce Security Department of the bank is the
main safeguard against the danger just named. While
the business has its special difficulties, it also has its
advantages. When it goes smoothly, as it usually
does, it is a clean, rapid business. The average length
of loans against produce is only from six to eight
weeks ; some commodities take a longer time; and
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in spite of the theoretical risks which attach to the
business, there is no part of banking business which
is more profitable and more satisfactory.

The Borrower.

Now you cannot lend money unless you have a
borrower, and your customers’ powers to borrow will
differ one from the other.

First the customer may be a sole trader, trading
under his own name, or under the name of some firm.
Clearly he has full freedom to make such arrangements
with a banker as to an advance as he pleases, and as
the banker may think fit. But if a firm with two
or more partners wishes to borrow, it will be an
advantage to obtain a letter signed by all the partners
in the firm (this is not essential, but desirable),
authorizing one or more of them to arrange with the
banker as to the amounts of the advances and the
terms, and giving authority for any one of them to
sign the firm’s name to the letters of instructions,
letters of deposit and Trust letters, in fact, to do all
such things as are necessary for the carrying out
of the various transactions with the bank and for
binding the firm. Should there be any change in the
personnel of a firm with two or more partners, the
banker must draw a line upon all the accounts open,
and allow no more debit entries. Of course amounts
may be paid in to credit, or in reduction of advances.

The customer may be a Joint Stock Company ;
in this case an examination of the Memorandum and
Articles of Association must be made, to see what
powers the company possesses for borrowing and
pledging, and if these powers be in order, it will be
necessary for the directors to pass a resolution
authorizing that such and such overdrafts be taken
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from the bank, and that such and such produce be
deposited, and authorizing the Managing' Director, or
some other official, to make all necessary arrangements,
and of this resolution the banker should be supplied
with a copy, certified by the chairman of the meeting
at which the resolution was passed.

It will not be necessary that resolutions should
be passed for every advance taken, one resolution
may empower an official to arrange for overdrafts
up to a certain amount during certain periods, but any
advance in excess ‘of that amount would require a
fresh resolution to be passed by the Board of Directors
of the Company, and of this the banker should be
furnished with a certified copy.

Having dealt with the true owner or principal as
borrower, we now come to the Broker, Factor or
Mercantile Agent.  Here, bankers require some
protection, and this protection is, to some extent,
given by the Factors’ Act, 1889, and the Sale of Goods
Act, 1893.

It will be necessary to discuss in detail the Factors’
Act of 1889, and more briefly the Sale of Goods Act,
1893, before passing to discuss fully the various
documents we handle, after which we will proceed to
the practical side of the subject, which will perhaps be
found much more interesting than the discussion of
the Factors’ Act.

The expression * Mercantile Agent " is defined in
Clause 1 (1) of the Factors’ Act, 1889, as ‘ one having
in the customary course of his business as such agent,
authority either to sell goods, or to consign goods,
for the purpose of sale, or, to buy goods, or to raise
money on the security of goods.”

But how is an agent appointed, and who may be
an agent ?
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An agent may be appointed by a simple letter
(not under seal) stating that a certain consignment
has been sent to him, stating the terms under which
the goods are to be sold or disposed of, etc.

He may be appointed by deed, as, for instance, a

Power of Attorney, under seal, but this would really
only be required if it were necessary to give the agent
authority to contract under seal. But a deed is
necessary when the intended principal is a corporation,
and the authority given is to enter into contracts
which a corporation can only make under seal.
o An agent may be appointed by word of mouth,
and in fact the vast majority of agencies are so created
and often without any express agreement at all, and
unless these were recognized by law, mercantile
business could hardly proceed.

Speaking generally, anyone may be appointed as
agent. It has been settled that incapacity to con-
tract for himself or herself will not prevent a person
from being appointed agent to act for another. For
instance, an infant who can pn his own account only
bind himself for necessaries, and whose capacity to
contract is limited to this extent, may be appointed,
and may act as a factor.

A married woman may be appointed to act as
factor. But, as Blackwell points out, “ no prudent
man, however, would appoint either an infant or a
married woman to act as factor for him, at any rate,
without the guarantee of some responsible person.
For no action for breach of duty would lie against
either the infant or the married woman, and if breach
involved no dishonesty, the principal would be
entirely without a remedy, civil or criminal.”

" As regards those who may appoint an agent, any
person or any combination of persons who may



22 BANKERS’ ADVANCES AGAINST PRODUCE

lawfully carry on business on their own account, may
appoint a factor in buying and selling for them.

An agent may sell in his own name, and may receive
payment for the goods sold and give valid receipts;
he may sue the purchaser and act in his own name.
He has also an insurable interest in the goods he
handles, and since the passing of the Factors’ Act,
1889, he may pledge the goods.

An agency is ended by revocation, death,
bankruptcy of the principal, or insanity.



CHAPTER 1I
. FACTORS’ ACT, 1889

IN-all commercial communities there are a number
of middlemen who may be classed as brokers or
agents, or under the general term known to English
law as factors. These men are often entrusted
with goods which they have to handle in various
ways—buying, selling, and pledging, the latter being
of particular interest to bankers. The position of
parties who have to deal with such middlemen is often
rather difficult to define, and, in the last century,
gave rise to a number of legal decisions, sometimes
of a very unexpected nature.

In order to rectify hardships to which innocent
third parties dealing with factors were exposed,
and in order to introduce certainty into the law, the
Factors’ Act of 1889 was passed. That Act defined
the rights of parties making loans to factors against
produce and other goods, and it also dealt with the
relations between consignors and conmsignees, sellers
and buyers, and the parties dealing with those
several classes of business men.

Owing to the peculiar nature of the relations between
these different classes, and the fact that certain of
their powers are practically the same powers as the
owner of the goods would have, while other powers
are distinctly restricted, the Factors’ Act is necessarily
a somewhat complicated law.

The Factors® Act, 1889.

This was passed to codify and amend the law
with respect to factors contained in the former
Factors’ Acts of 1823, 1825, 1842, and 1877, these

23
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Acts being based upon exceptions to the Common

Law maxim Nemo dat quod non habet. The Act deals

both with the Law of Agency and the Law of Sale.
It is divided into three parts, and deals with—

First—Dispositions by Mercantile Agents, as
defined in Section 1;

Second—Dispositions by Consignors and Con-
signees; these two classes being dealt with in
Sections 2-7 ; and

Third—Dispositions by Sellers and Buyers of
goods in Sections 8-10;

the remaining Sections 11-17 are supplemental. Thege
divisions are important, as provisions applicable to
dealings by Mercantile Agents do not always apply
to dealings by consignors and consignees, or by
buyers and sellers of goods.

Lord Herschell says: ‘The headings are not,
in my opinion, mere marginal notes, but the sections
in the group to which they belong must be read in
connection with them and interpreted by the light of
them. It appears to me that the provisions of
Section 3 should not be treated as an enactment
relating to all pledges of documents of title, but only
to those effected by Mercantile Agents.”’?

With regard to documents of title to goods, the
Factors’ Act, 1889, and Sale of Goods Act, 1893,
have to be read together, a peculiar feature being that
Sections 8 and 9 of the Factors’ Act, 1889, are repro-
duced in somewhat fuller form by Section 25 of the
Sale of Goods Act, 1893, without being repealed.

Section 1. (1) “ The expression ‘ Mercantile Agent’
shall mean an Agent having in the customary course
of his business as such Agenmt, authority either to sell

1 Inglis v. Robertson (1898) A.C. 616, p. 630 Sc., see
Appendix, Case 1
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goods, or to consign goods for the purpose of sale, or to
buy goods, or to raise money on the security of goods.”

The term * agent *’ does not include a mere servant
or caretaker, or one who has possession of goods for
carriage, safe custody, or otherwise, as an independent
contracting party, but only persons whose employ-
ment corresponds to that of some known kind of
Commercial Agents like that class (factors) from
which the Act has taken its name, and Lord Blackburn
in the House of Lords in 1880, laid it down that ““ an
agent who can pledge or sell must be an agent of that
olass, which, like factors, have a business, which,
when carried to its legitimate result, would properly
end in selling or receiving payment for goods.”

In Lamb v. Attenborough, 1862 (31 L.J.Q.B. 41),
a wine merchant’s clerk had authority from his
employer to sign Delivery Orders for wine sold. By
means of such Delivery Orders signed by himself,
the clerk obtained from the Dock Company, where
the wine was stored, warrants for certain quantities,
and pledged them in fraud of his master with
Attenboroughs.

The Court held that the relation between Lamb,
the employer, and the clerk was that of master and
servant, and not principal and agent, and therefore that
the transaction between the clerk and Attenborough
was not protected by the Factors’ Act (of 1842).

It will be found sometimes that a warehouseman or
wharfinger may also be a Mercantile Agent, but if he
pledge goods which have been entrusted to him as
warehouseman or wharfinger, such pledge would not
be protected under the Act.!

1 Cole v. North Western Bank (1874), L.R. ix 470; see
Appendix, Case 2. City Bank v. Barrow (1880), L.R, v. 664,
see Appendix, Case 3.

3—(1819)
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The thoughts, therefore, which will pass through
the banker’s mind when he has to rely on this Act
for protection are— .

1. Is the customer a Mercantile Agent ? o

2. Has he in the customary course of his business
as such agent authority either to sell goods, consign
goods for the purpose of sale, buy goods, or raise
money on the security of goods ?

Under the old Factors’ Acts, the agent must have
been an agent entrusted for the purpose of consign-
ment or sale. The definition is now extended to
include agents who have authority to buy or pledge
goods as well as to consign or sell.

This extension gives greater safety to pledgees ;
prior to its passing bankers had frequently suffered
loss by advancing, against deposit of documents of
title, to persons who, it transpired, were agents for
purchase only.

Section 1. (2) “ A person shall be deemed to be in
possession of goods, or of the documents of title to goods,
where the goods or documents are in his actual custody
or are held by any other person subject to his control or
Jor him or on his behalf.”

This Section, not being limited to Mercantile Agents,
applies equally to the possession of other persons, such
as Sellers and Buyers : see Sections 2-7 and 8-10.

Goods which have been pledged by a Mercantile
Agent for an amount which does not exhaust their
value, are still within his control.}

Section 1. (3) ““ The expression ‘goods’ shall snclude
wares and merchandise.”

The Act only applies to goods dealt with in a mer-
cantile transaction. Stock Certificates are not goods.

1 Psaartalis v. Tetley (1867), L.R. § Eq. 140, see Appendix,
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Section 1. (4) “ The expression ‘ document of title’
shall include any bill of lading, dock warrant, ware-
housekeeper's certificate, and warrant or order for the
delivery of goods, and awny other document used in the
ordinary course of business as proof of the possession
or control of goods, or authorizing or purporting to
authorize, etther by tndorsement or by delivery, the
possessor of the document to transfer or recetve goods
thereby represented.”

We will discuss the various documents of title later
on.

* A Document of Title is something which represents
the goods, and from which either immediately or at
some future time, by indorsement or otherwise, the
possession of the goods may be obtained.

A mere certificate that goods are lying at a particular
place is not a Document of Title. In Gunn v.
Blockow, Vaughan & Co. (1875), L.R. 10 Ch. App.
491 (see Appendix, Case 3b), it was held that the
following was #not a Document of Title—

“1 hereby certify that there are lying at the
works of Messrs. N., 500 tons of Iron Rails, which
are ready for shipment.

W. Ross,
Wharfinger.”

The following s a Document of Title—
“ The undermentioned iron will not be delivered
to any party but the holder of this warrant.
A. & Co., Ltd.”
““ No. 100.
‘ Stacked at the works of A. & Co.

““ Warrant for 500 tons Steel Rails. Iron deliver-
able (f.o.b.) to Messrs. N. of London, or to their
assigns, by endorsement hereon.”
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A banker may be offered as security an instrument
which his customer treats, and asks the banker to
treat, as a ‘‘ Document of Title.” It may have a
name which does not appear amongst those listed
in Section 1 (4). The point on which the banker
will have to satisfy himself is, does it in substance
come within the description of the documents named
in this clause, or within the description ‘‘ any other
document used in the ordinary course of business, as
proof of the possession or control of goods, or author-
izing, or purporting to authorize, either by endorse-
ment or by delivery, the possessor of the document
to transfer or receive goods thereby represented ’ ?

If it does represent the goods, and delivery of those
goods may be obtained, by indorsement or otherwise,
either at once or at any future time, then he may
safely treat the document whether it be known as a
certificate or by some other name, as a ‘“ Document
of Title.” The names of the documents vary in the
different towns. In London and Hull—Warrant and
Wharfingers’ Certificates are in common use; in
Liverpool—Warehousekeepers’ Receipts or Certificates
and Warrants, and so on.

Warrants or Orders for the delivery of goods and
Bills of Lading are excluded from the statutory
definition of a “ Bill of Sale” by Section 4 of the
Bills of Sale Act, 1878, whereby the following are
exempted from registration under the Act: ‘‘ transfers
of goods in the ordinary course of business of any
trade or calling . . . Bills of Lading, India Warrants,
Warehousekeepers’ Certificates, Warrants or Orders for
the delivery of goods, or any other documents used
in the ordinary course of business as proof of the
possession or control of goods, or authorizing, either
by indorsement or by delivery, the possessor of such
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document to transfer or receive goods thereby
represented.”’

Section 1.°(5). *“ The expression ‘ pledge’ shall
Snclude any contract pledging, or giving a lien or security
on, goods, whether in consideration of an original advance
or of any further or continuing advance or of any
pecuniary labslity.”

As regards what a ‘“ pledge ”’ implies, we will learn
in a subsequent chapter.

The words used in this Section would include—

1. A pledge.

* 2. A mortgage or letter of hypothecation without
possession.

3. A lien, i.e., a right to retain goods until a debt
due in respect thereof has been paid.

Bankers’ lien will be dealt with later.

Section 1. (6). “ The expression *person’ shall
snclude any body of persoms corporate or unincorporate.”
() CORPORATE—

1. A Limited Liability Company under the Com-
panies Act.

2. A Corporation under the Companies Clauses Act,
1845, such as a Railway, Canal or Dock Company.

3. A Chartered Company.

4. A Municipal Corporation.

() UNINCORPORATE—

1. An individual. 3. A syndicate.
2. A firm, 4. An association,

DISPOSITIONS BY MERCANTILE AGENTS
Section 2. (1). ‘“ Where a mercantile agent is, with
the consent of the owner, in possession of goods or of the
documents of title to goods, any sale, pledge, or other
disposition of the goods, made by him when acting in the



30 BANKERS' ADVANCES AGAINST PRODUCE

ordinary course of business of a mercantile agent, shall,
subject to the provisions of this Act, be as valid as if he
were expressly authorized by the owner of the goods to
make the same : provided that the person taking under
the disposition acts in good faith, and has not at the
time of the disposition notice that the person making the
disposition has not authority to make the same.”

A pledge by a person who is not a Mercantile Agent
is not protected under this part of the Act.?

““ With the consent of the owner.” This is essential ;
if a clerk has obtained possession of goods by repre-
senting himself to be another person, there being ne
consent to A4¢s being in possession of the goods, the
Act will not apply, and he cannot make a valid pledge
or sale.?

Any dealings with the goods must be in the ordinary
course of the business of that Mercantile Agent, and a
pledge made by a Mercantile Agent to secure an
advance on his private account, might be held not to
be a pledge made when acting as a Mercantile Agent.

*“ Subject to the provisions of this Act,” viz., subject
to the terms of Sections 4 and 5.

“In good faith, and has nmot. .. notice”” The term
“notice ” is this section probably means actual, though
not formal notice, that is to say, either knowledge of
the facts or a suspicion of something wrong, combined
with a wilful disregard of the means of knowledge.
Notice probably would be the same as ‘‘ Notice '’ under
Section 29 of the Bills of Exchange Act, 1882, and
under Sections 37 and 49 of the Bankruptcy Act, 1883. .

In Kaltenbach v. Lewis (1883), 24 Ch. D. 54, The

! (Inglis v. Robertson (1898), A.C. 616 (see Appendix,
Case 1) ; Cole v. North Western Bank, 1875 L.R. 10 C.P. 370
(see Appendix, Case 2.

% Haydman v. Booth (1863) Huristone & Coltman’s Rep.
803, see Appendix, Case 4.
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Court of Appeal (at p. 78), said ‘* We think it extremely
important not to encourage the application of the
equjtable doctrines of constructive notice to honest
amercantile transactions.”

Section 2. (2). *“ Where a mercantile agent has,
with the consent of the owner, been in possession of goods
or of the documents of title to goods, any sale, pledge, or
other disposition, which would have been valid if the con-
sent had comtinued, shall be valid notwithstanding the
determination of the comsent : provided that the person
taking under the disposition has not at the time thereof
votice that the consent has been determined.”

This provision had to be inserted to counteract
the effect of a decision under the Act of 1842 in the
case Fuentes v. Montis (1868), L.R. 3 C.P. 268
(revocation of agency) affirmed L.R.4 C.P.93 Ex. Ch.!

The only way in which the owner of goods can
protect himself, having once given consent to the
goods being in the possession of a Mercantile Agent,
is either to remove the goods from the agent’s physical
possession or control, or to notify the third party
with whom the agent is about to do business, of the
determination of his consent.

Prior to the passing of this Act of 1889, it had
been held in Phillips v. Huth, 6 M. & W. 572 and
Hatfield v. Phillips 9 M. & W. 647, that a person
entrusted with a Bill of Lading for the purpose of
selling the goods it represented, was not, in consequence
of having possession, to be considered to be entrusted
with the Dock Warrant which he had obtained through
having possession of the Bill of Lading. This anomaly
has now been rectified.

For by Section 2 (3) it is now enacted that a Mer-
cantile Agent who has obtained possession of any

1 See Appendix, Case 5.
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document of title to goods by reason of his being or
having been, with the consent of the owner, in
possession of the goods represented thereby, or of any
other documents of title to the goods, shall be deemed
to be in possession of the first mentioned document
with the consent of the owner—Sec. 2. (4)—and the
consent of the owner, for the purposes of this Act,
shall be presumed in the absence of evidence to the
contrary. Accordingly, if any dispute arises between
the pledgee and the owner, it falls upon the owner
to prove that he never gave consent. The pledgee
must, of course, have acted in good faith, and have
no knowledge of any limitation of the owner’s consent.
The pledgee would have no rights if the goods had been
stolen.

Section 3 comes within the second part of the Act,
under the heading of * Disposition by Mercantile
Agents.” It reads: ‘“A pledge of the documents of
title to goods shall be deemed to be a pledge of the goods,”
so that a pledge by a person other than a Mercantile
Agent, except, of course, the owner, of documents of
title to goods is not equivalent to a pledge of the
goods themselves.

The House of Lords, in the case of Inglis v. Roberison
(1898 A.C. 616) ruled that * the provisions of this Act
shall be treated as limited by the headings under which
they occur, that those, for instance, included under
the heading ‘ Dispositions by Mercantile Agents’
must be confined to dealings by persons answering
that description.” Sir John Paget says that it seems
probable that the rule was originally directed to
preventing isolated sections, such as this one, general
in their terms, from being utilized by persons, and in
circumstances altogether outside the purview of the Act.

On the other hand, if a Mercantile Agent pledges
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documents of title to goods, or goods as security
for a debt or liability already existing before the pledge,
the ,pledgee only acquires such rights in the goods
as could have been enforced by the pledgor at the
time of the pledge. A pledge made for a debt already
existing is, as a rule, not based on any consideration,
and is unenforcible. A past consideration is, speaking
generally, no consideration. The lender has not been
induced to make his advance on the faith of the
pledge if he has, in fact, advanced the money before
the pledge.

« What rights may the pledgee in this case acquire ?
The agent may have advanced money, or given his
Acceptances on the credit of goods lodged in his hands,
and to this extent he has a lien on the goods, and
may retain them until he is fully indemnified by the
owner; or the agent may have become surety for
his principal, and so acquire a lien over the goods to
the extent of his liability, and these rights the agent
can transfer to the pledgee. But if he has made
himself liable for Acceptances against the goods to
the owner, and transfers his rights in these goods
to the pledgee, and the owner afterwards pays the
Acceptances, the agent’s right, and as a consequence
the pledgee’s also, would cease and become void,
and the owner would be entitled to immediate
possession of the goods. The pledgee runs the risk
of this taking place. (Fleicher v. Heath 7 B. & C. 517 ;
1 Man. & Ry. 335.)

Now, what is the consideration necessary for the
validity of a sale, pledge, or other disposition of
goods ? In pursuance of this Act, it may be either—

A payment in cash, or

The delivery or transfer of other goods or of a

document of title to goods, or of



34 BANKERS' ADVANCES AGAINST PRODUCE

A negotiable security, or

Any other valuable consideration,
but if a Mercantile Agent pledges goods in consideration
of the delivery or transfer of other goods, or of a
document of title to goods, or of a negotiable security,
the pledgee acquires no right or interest in the goods
so pledged, in excess of the value of the goods,
documents or security, which he has delivered or
transferred in exchange.

The consideration covers not only the ordinary
cash transactions, such as loans, overdrafts, letters
of credit, etc., but also acceptance, negotiation er
discount for the pledgor of a negotiable security.

It should be particularly noticed that when the
pledgee delivers up to the pledgor (the pledgor being a
Mercantile Agent or a Buyer of Goods) the goods
originally deposited, in exchange for fresh goods or
documents of title thereto, the pledgee can only
rely on the substituted goodsto the extent of the value,
at the time of substitution, of the goods surrendered.
Should the substituted goods be of greater value
than those surrendered, his security is not in any way
increased. The substituted goods or documents of
title to goods may be deposited by a Mercantile Agent
other than the one who made the original pledge,
provided the exchange and fresh deposit are made at the
request of and by agreement with the original pledgor.

A Mercantile Agent may authorize his clerk, or
other person, to make contracts of sale or pledge
for him in the ordinary course of business, and such
contracts shall be deemed to be an agreement with
the agent, and the owner of goods who consents to
their being in the possession of an agent who has given
such authority will be bound to respect the agreements
so made.
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Goods are frequently shipped by some person
abroad to this country, the goods having been
collegted by him from various. owners in his district,
and shipped in his own name as consignor. The
consignee in England may make advances or accept
bills against the goods, not knowing the consignor
was not the true owner. The Factors’ Act gives such
consignee a lien on the goods to the extent of the
advances so made, and gives him a right to transfer
any such lien to another person, but before the lien
can attach, he must have obtained possession of the
goods or of the shipping documents relating thereto.

We now come to Part III of the Act.

Di1sPOSITIONS BY SELLERS AND BUYERS OoF Goobps
(Clauses 8 to 10.)

Lord Watson (in Inglis v. Robertson, 1898, A.C. at p.
628), said ‘* The main, if not the sole, object of these
clauses appears to be this—to protect the purchaser
or pledgee of documents of title deriving right from
one who is lawfully in possession of them against a
claim of retention for unpaid price, or a right of
stoppage in framsitu, by the original seller, in cases
where the purchaser or pledgee has had no notice of
such claim or right.”

Mr. Butterworth points out that one effect of these
clauses is, in all transactions coming within their
terms, to give to a transfer of one of the other docu-
ments of title a similar effect to that given to a transfer
of a Bill of Lading. Outside the scope of the Factors’
Act the old difference between those documents still
holds good. For example, the transfer of a warrant
from a seller to a buyer will not as between them divest
the seller’s lien ; the transfer of a Bill of Lading will.
This is because a transaction directly between buyer
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and seller is not governed by the Factors’ Act, and the
old distinction, therefore, holds good. But if the
buyer sells or pledges the warrant to another, the
transaction falls within these clauses of the Factoxas
Act, and the transfer to the third party is as effectual
a bar to the original seller’s rights as though it were
the transfer of a Bill of Lading.

Section 8 protects a pledgee or a purchaser, who
in good faith and without notice of previous sale
receives delivery of goods or documents of title to
goods, from a person who has already sold the goods,
or from a Mercantile Agent acting for him, but who
continues in possession of the goods or the documents
of title thereto, and the delivery or transfer shall
have the same effect as if expressly authorized by the
owner of the goods.

This clause places a pledgee from a seller of goods
in a better position than a pledgee from a Mercantile
Agent, for Section 4 does not apply, which limits the
transaction as to an antecedent debt, and the latter
part of Section 5, which refers to substitution, does
not apply.

It must be clearly understood that to get the
benefit of this Section No. 8, the second buyer or the
pledgee must have the documents of title or the goods
actually delivered or transferred to him.

This Section 8 is re-enacted by Section 25 (1) of the
Sale of Goods Act, 1893, with the omission of the words
‘“or under any agreement for sale, pledge or other
disposition thereof.”

Section 9 reads: ‘‘ Where a person, having bought
or agreed to buy goods, obtains with the consent of the
seller possession of the goods or the documents of title
o the goods, the delivery or lransfer, by that person or
by a Mercantile Agent acting for him, of the goods or
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documents of title, under awy sale, pledge, or other
disposition thereof, to any person receiving the same tn
good Jfasth and without notice of any lien or other right
of the original seller i respect of the goods, shall have the
same effect as i1f the person making the delivery or transfer
were a Mercantile Agent in possession of the goods or
documents of title with the consent of the owner.”

This Section is reproduced by Section 25 (2) of the
Sale of Goods Act, 1893. ‘

Prior to the passing of this Section, it had been
ruled by the Courts that a sale or pledge of a Delivery
Ocder or other document of title (other than a Bill of
Lading) by a buyer, did not defeat the seller’s rights,
because the buyer held the documents as buyer,
and not as the seller’s agent.

Lord Campbell, C.J., in Gurney v. Behrend (1854), 3 ;
Ellis & Blackburn's rep : (at 633-634), stated that
as regards the transfer of a Bill of Lading the pro-
tection of the Factors’ Act in most cases is not needed,
for at Common Law the transfer of a Bill of Lading
to the buyer, by giving him constructive possession
of the goods, puts an end to the seller’s lien, and the
subsequent sale or pledge by the buyer to a third party
defeated, either wholly or to the extent of the advance,
the original seller’s right of stoppage in transitu.

In order to bring the case within the protection
of Section 9, the seller must still have a lien or other
right in respect of the goods. If, therefore, he has
sold and delivered them to the buyer, and has lost all
right in respect of them, except the right of action for
the price or part of it, the Section does not apply.

Thus, if a seller has goods lying in a warehouse,
and he instructs the warehouseman to deliver the goods
to a person to whom he has sold them, and he, acting
upon the instructions so given, transfer the goods into
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the name of the buyer and issue warrants to him, the
buyer obtains possession of these warrants in his own
right, and is not deemed to have obtained them
with the seller’s consent within the meaning of thi
Section (Inglis v. Robertson (1898), 616 H.L. Scottish).

Let us compare the two Sections 8 and 9. What
is the position of a pledgee under Section 8, that is,
from a seller who continues in possession of the goods
or of documents of title thereto ? The pledgee obtains
Jull title, with no limitation, but, on the other hand,
under Section 9, the pledgee from a buyer of goods is
placed in the position of a pledgee from a Mercantife
Agent (so that with Section 9 we must read Section 2 (1)
and Sections 4 and 5).

Let us further compare the position of a pledgee—

1. Where goods or documents of title to goods have
been pledged in respect of an antecedent debt.

Under Section 2 (1) ¢.e., by the Mercantile Agent.
8 i.e., by the Seller of Goods.
9 i.e., by the Buyer of Goods.

» ”

”» »

(@) By a Mercantile Agemt—the pledge is void,
except to the extent of the right (if any) of which the
Mercantile Agent himself had against his principal,
the owner, at the time of the pledge.

(b) By the Seller of Goods—the pledge is valid,
because there is no proviso in Section 8 similar to the
proviso in Section 2 (1) *subject to the provisions
of this Act "’ (¢.e., Sections 4 and § are not imported
into Section 8).

(¢) By a Buyer of Goods—the pledge is void, except
to the extent of the right (if any) which the buyer had
at the time of the pledge against the seller, and which
right he could transmit to the pledgee.

2. Substituting goods or documents of title to goods
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in exchange for other goods or documents of title to
goods already pledged for an existing advance.

(a) By a Mercantile Agent—the pledge is valid to
the extent (irrespective of the amount of the advance)
of the value of the goods or documents of title
withdrawn, at the time of substitution.

(b) By a Seller of Goods—the pledge is valid to the
full extent of the advance.

(c) By a Buyer of Goods—the pledge is valid only
to the extent of the value of the goods withdrawn,
at the time of substitution.

Pection 10 applies the Common Law rules relating
to the effect of the transfer of a Bill of Lading on the
seller’s right of stoppage #n transitu to all the docu-
ments mentioned in Section 1, so that, where a buyer
has lawfully obtained possession of a document of
title to goods, and he transfers that document to
another who takes in good faith and for valuable
consideration, the transfer has the same effect for
defeating any vendor’s lien or right of stoppage in
transitu, as the transfer of a Bill of Lading has for
defeating the right of stoppage in fransitu.

This Section is reproduced and developed by
Section 47 of the Sale of Goods Act, 1893.

Stoppage ¢n framsitw means that the unpaid seller
who has parted with the possession of the goods has
the right to resume possession as long as they are in
the course of transit, and may retain them until
payment or tender of the price.

Section 45 of the Sale of Goods Act, 1893, gives the
full explanation of this right. Briefly it is as follows—

Goods are deemed to be in transit from the time
when they are delivered to a carrier by land or water
or other bailee for the purpose of transmission to the
buyer until the buyer or his agent takes delivery
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from the carrier, and if that delivery is obtained
before the goods arrive at their appointed destination,
the transit is at an end. If after arrival of the goods
at the destination the carrier acknowledges to tke
buyer or his agent that he holds the goods on his
behalf, and continues to hold them, the transit is at
an end. But if the buyer refuses delivery, the transit
is not at an end, even if the seller refuses to receive
them back again. A ship may be chartered by the
buyer, and the goods delivered to that ship for transit,
it will depend on the circumstances of the particular
case whether the master of the vessel is to be
considered as a carrier, or as an agent of the buyer.

If the carrier wrongfully refuses to deliver to the
buyer, the transit is deemed to be at an end, and if
the carrier has delivered part of the goods to the buyer
or his agent, the balance of the goods may be stopped
in transitu, unless the carrier has promised to deliver
the whole.

Now, goods may be in transitu, although they may
have left the hands of the person to whom the seller
had entrusted them. It does not matter how many
hands they pass through, provided they have not
reached their destination. The goods need not of
necessity be in motion, they may be held by an agent
to forward, and they are as much #n ¢ransitu whilst
in his custody as if they were actually moving.

Goods, therefore, may be in transitu—

1. While being transported, as long as they are in
possession of the carrier as carrier, and it is immaterial
who appoints the carrier, the seller or the buyer.

2. Whilst deposited, as long as they are in possession
of the carrier as carrier, or in possession of some other
bailee in course of transmission to their buyer.

When goods have been sold, and are in the actual



FACTORS' ACT, 1889 41

possession of a carrier or other bailee, three states of
facts may exist with regard to them, viz.—

1. The carrier or other bailee may hold them as
agent for seller. In that case the seller preserves
his lien, and the right of stoppage n transitu does not
arise.

2. The goods may be in medio. The carrier may
hold thet simply as carrier, not as agent for either
seller or buyer. In that case the right of stoppage
in transitu exists.

3. The carrier or other bailee may hold the goods
either originally or by subsequent attornment, solely
as agent for the buyer. In that case, either there has
been no right of stoppage, or it is determined.

In order to be valid, the notice stopping the goods
must come from the vendor or from his agent, duly
authorized, and the notice must be given to the person
who has immediate custody of the goods. Notice
to the shipowner and transmitted by him to the
master is sufficient, but not and unless it reaches the
master. Mr. Carver, in his Carriage by Sea (2nd Ed.
pp. 531, 532), points out that there appears to be
some uncertainty whether the shipowner is bound
to forward such a notice to the master.

The Law with respect to documents of title is as
follows—

1. A mere indorsement of a document of title to
the buyer or consignee does not put an end to the
right of stopping #n tramsitw, and should the buyer
or consignee become insolvent before the goods named
in the document of title are delivered, the vendor
may exercise his right as against the purchaser or
consignee and his trustee in bankruptcy.

2. A further indorsement by the consignee or buyer
to a third party, unless for value to a person taking in

4—(1819)
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good faith, will not affect the right of stopping in
transitu.

3. A re-sale of the goods to a purchaser for value
and in good faith, but without indorsement of the
document of title, will not defeat the right of stoppage
in transitu, unless the vendor has assented thereto.

4, A re-sale for value to a person taking in good
faith and for value, together with an indorsement
of the document of title, absolutely puts an end to
the right of stoppage in framsitu, whether the value
has, or has not, been paid wholly or in part.

5. An indorsement of a document of title by way ¢ of
pledge does not put an end to the right of stoppage
tn transitu, but the unpaid vendor can exercise the
right only subject to the right of the pledgee.

Factors’ Act, 1889.—PArT IV
SUPPLEMENTAL

Section 11. *“ For the purposes of this Act, the
transfer of a document may be by indorsement, or, where
the document is by custom or by its express terms trans-
ferable by delivery, or makes the goods deliverable to the
bearer, then by delivery.”

Section 12. (1). *‘ Nothing in this Act shall authorize
an agent to exceed or depart from his authority as between
himself and his principal, or exempt him from any
lability, civil or criminal, for so doing.”

Although under the Factors’ Act an agent or the
other persons referred to in the Act, may convey to
third persons a good title to goods or documents of
title to goods, it is well to remember that the agent
has not any greater powers given to him under the Act
than those given to him by his principal. He remains
civilly liable for the value of the goods to his principal,
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and he may be criminally liable for misappropriating
the goods or documents of title.

Seation 12. (2). ‘‘ Nothing in this Act shall prevent
the owner of goods from recovering the goods from an
agent or his trustee in bankruptcy at any time before the
sale or pledge thereof, or shall prevent the owner of
goods pledged by an agent from having the right to
redeem the goods at any time before the sale thereof, on
satisfying the claim for which the goods were pledged,
and paying to the agent, if by him requived, any money
in respect of which the agent would by law be entitled
to wetain the goods or the documents of title thereto, or
any of them, by way of lien as against the owner, or
from recovering from any person with whom the goods
have been pledged any balance of momey remaining
in his hands as the produce of the sale of the goods after
deducting the amount of his lien.”

Mr. Chalmers points out that a trustee in bank-
ruptcy would acquire no title to property held in
trust, and property held by an agent would, as a rule,
be considered as held in trust, though in some cases the
reputed ownership clause might apply.

Section 12. (3). *‘ Nothing in this Act shall prevent
the owner of goods sold by an agent from recovering
from the buyer the price agreed to be paid for the same,
or any part of that price, subject to any right of set off
on the part of the buyer against the agent.”

This Section does not alter the Common Law
principles regarding principal, agent, and third party.
If the buyer knew that the agent was acting for a
principal, he cannot enforce any right of set-off against
the principal. If when buying, the buyer had know-
ledge that the agent might not be the principal, but
did not enquire, the personal right of set-off which he
had against the agent cannot be enforced against
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the principal, but if the buyer believed that at the
time of purchase the agent was verily the principal, he
can set up his right of set-off even against the principal.

Section 13. ‘“ The provisions of this Act shall «be
construed in amplification and not in derogation of
the powers exercisable by an agent independently of this
Act.”

Messrs. Neish & Carter in their book (on the Factors’
Act, 1889), summarize very briefly the provision
of the Act, as follows—

Assuming every transaction to be in good faith,
merchants, bankers, or other persons may buy from,
make advances to, or effect exchanges of goods or
documents of title to goods in the ordinary course of
business with a Mercantile Agent if he is, with the
consent of the owner, in possession of the goods or
documents of title thereto.

That consent will be assumed in Court, unless
the contrary is proved, and -their title will not be
affected by any revocation of the consent unknown
to them. Further, consent by the true owner to his
agent’s possession of any goods or documents of title
thereto, carries with it consent to the possession of any
derivative documents of title.

If a Mercantile Agent pledges to merchants,
bankers, or others, goods or documents, of title thereto,
not for cash, but in exchange for other goods, docu-
ments of title, or negotiable securities, they acquire
no right or interest in excess of the value which they
have given him in exchange.

Further, if a Mercantile Agent pledges to them
goods or documents of title to goods as a security for
antecedent debt, they acquire no further right thereto
than the agent could have enforced at the time of the

pledge. !
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A consignee has a lien for advances made on goods
to his shipper, though he be not a Mercantile Agent,
but one who has been allowed by the true owner to
copsig'n them or ship them in his own name, unless the
consignee was aware of the true title.

A seller who remains in possession of the goods
sold or documents of title thereto, may effectually
dispose of them to an innocent third person.

A buyer who has obtained, with the consent of his
seller, possession of goods or documents of title thereto,
may dispose of them to an innocent third person in
the same manner as the above mentioned Mercantile
Agent.

If an unpaid seller of goods transfer to anyone
as buyer or owner the documents of title, any further
transfer of those documents to a person receiving
them in good faith and for valuable consideration
will defeat not only the unpaid seller’s lien, but also
his right of stoppage in transitu.



CHAPTER 1IlII
THE DOCUMENTS CONSIDERED

Freight.

FREIGHT is the reward payable to a carrier by sea
for the safe carriage and delivery of goods. Hence
in ordinary cases it does not become payable unless
the voyage is completed and the goods are carried
to their destination, but in some cases, where a part
only of the voyage has been pcrformed, freight is
recoverable for that portion pro rata. Thus, if the
consignee voluntarily accepts the goods at a point
short of their destination in such a way as to raise
a fair inference that the further carriage is intentionally
dispensed with, a new contract will be implied to pay
freight for that portion of the voyage which has
actually been performed.

When freight has been prepaid, its nature differs
considerably from that of ordinary freight, for it then
ceases to be dependent on the safe delivery of the goods,
and therefore if the goods are lost, the shipowner is
not liable to refund the prepaid freight.

In ordinary cases, the shipowner has a right of
action against the consignor and sometimes also
against the consignee, for the recovery of the freight,
and also has a lien on the goods for the amount,
unless he has entered into a contract inconsistent
with or expressly waiving his right of lien. (Sweet’s
Law Dictionary.)

Primage. ,

This was originally a small payment made by the
merchant to the master of the ship for his care and
attention to the goods shipped, but in this connection

46
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the term is now practically obsolete. It was also
called “ Hat Money.”

The term is now used to express a certain per-
eentage on the freight payable by the merchant to the
shipowner. For instance, the freight may be quoted
as 15s. per ton with 5 per cent. primage, which
would make the freight in reality 15s. 9d. per ton.

Sometimes it is arranged that upon a shipper
giving and carrying out an undertaking to ship all
goods to certain ports by the ship of one company or
fleet, a certain percentage of the freights paid by him
to the company during the year, or other period,
will be returned to him. This is called returned
primage or rebate freight. (Dawson.)

Atffreightment.

A Contract of Affreightment is a contract with a
shipowner to hire his ship, or part of it, for the carriage
of goods. Such a contract generally takes the form

either of a Charter Party or of a Bill of Lading. (Sweet’s
Law Dictionary.)

Charter Party.

An agreement in writinig, whereby a shipowner
engages to provide a ship for a specified voyage or
period for the carriage of goods for a sum of money
called freight.

Among other things the agreemént generally
specifies or provides—

1. The burthen of the ship ;

2. Rate of freight ;

3. That the ship is seaworthy and will be ready to
take her cargo on a certain day ;

4. Shall sail when loaded; and

5. Deliver her cargo at the port of destination ;

6. That the charterer shall load and unload the ship
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within a certain number of days called lay days
(running days, or working days, as the case may be) ;

7. Or pay an extra sum per day beyond such days,
called demurrage ; and also .

8. Pay the agreed freight.

The converse of demurrage is called * despatch,”
and sometimes provision is made for an allowance
to the charterer of a certain sum per day for all days
saved out of the agreed lay days.

Dead Freight means the amount payable by the
charterer on the tonnage promised, but which was
not forthcoming. .

A Charter Party requires a 6d. stamp. (Dawson.)

Bottomry.

This is an agreement entered into by the owner of
a ship or his agent, whereby in consideration of a
sum of money advanced for the use of the ship, the
borrower undertakes to repay the sum with interest,
if the ship terminates her voyage successfully, and
binds or hypothecates the ship and freight or the
cargo for the performance of his contract, the debt
being lost in case of non-arrival of the ship. The most
important case of borrowing money on bottomry is
where the master of a ship is at a foreign port and finds
it absolutely necessary to obtain money, and can only
do so by executing an instrument of hypothecation.

A rule peculiar to bottomry and respondentia bonds
is that if securities of this sort are given at different
periods of the voyage, and the value of the ship is
insufficient to discharge them all, the last in point
of date is entitled to priority of payment ; because the
last loan furnished the means of preserving the ship
and without it the former lenders would have entirely
lost their security. (Sweet’s Law Dictionary.)
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Bottomry bonds are now rarely seen. Money
required by the master of the vessel when abroad,
or by the shipowner’s agent, can be quickly passed
by cable transfer from the shipowner at the home
port.

Bill of Lading.

A Bill of Lading is a document signed by the master
of a ship or an agent of the owner, acknowledging that
goods have been received on board, and stating the
terms on which they are to be carried. The Bill of
Lading serves as a receipt for the goods shipped on
board, as the memorandum of a contract between the
owner of the ship and the shipper of the goods, and as
a document of title to the goods, and if, as is usual,
the goods are deliverable to the consignor’s order or
assign, the Bill of Lading becomes an assignable
instrument, transferring by indorsement the rights to
the goods, and the various liabilitie$ and rights of the
contract.

Bills of Lading are usually issued in sets of three,
but this varies in different trades, as many as seven,
or even more being issued, and sometimes you see the
whole set marked “ original.” In the Hamburg sugar
trade one only is issued, and but one in the greater
proportion of the American cotton trade, this one
being the assignable one, the others issued being but
copies and of no value.

A copy is usually kept by the master of the ship.
Bills of Lading issued in England must bear a 6d.
impressed stamp, and they must be stamped before
being executed; anyone who makes or executes a
Bill of Lading unstamped becomes liable to a penalty
of £50. The Bill of Lading cannot be stamped after
execution.
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The bills are usually obtained by the shipper,
and filled in by him with the full particulars of the
cargo carried for him, usually mentioning the kind
and quantities of the goods, and the marks on the
packages. These are presented to the master or
shipowner’s agent, are checked on behalf of the ship,
are then signed by the master or shipowner’s agent,
and delivered to the shipper in exchange for the Mate’s
Receipt, the Mate’s Receipt being a receipt given
by some person in charge for the goods when they are
taken down to the ship’s side, or to the quay, and
delivered over to him for shipment in the particular
vessel. The receipt, as a rule, shows upon what terms
the goods are received and carried, and sometimes
refers to a particular form of Bill of Lading for which
it is to be exchanged, many firms of shipowners having
their own forms.

In the case of short coasting voyages, Bills of Lading
are not issued.

Bills of Lading differ greatly in detail, but they
have usually certain common features. The following
may perhaps be said to show the common type—

“ Shipped in good order and condition by

............ in and upon the good ship called
the ............ , whereof ............ is the
master for this present voyage, now riding at anchor
intheportof ............ ,and bound for ..... ey

(description of the goods) marked and numbered
as in the margin, and are to be delivered in the
like good order and condition at ............
aforesaid (the Act of God, the King’s enemies, fire,
and all and every other dangers and accidents of
the seas, rivers and navigation, of whatever nature
and kind soever excepted) unto .......... , or to
his assigns, he or they paying freight for the said
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goods at the rate of ......, with primage and

average accustomed. In witness whereof, the

master or agent of the said ship hath affirmed to

D, bills of lading, all of this tenor and

date, the one of which bills being accomplished

the other to stand void.
“Datedin .......... the day of ...........
“Signed .......... Cresaciens "

Upon this, however, many modifications are made,
gencrally in the direction of a diminution of the
shipowner’s liability, and different trades require
peculiar clauses to meet their own circumstances.

In some books Bills of Lading, Dock Warrants
and Warehousekeepers’ Warrants are referred to as
negotiable instruments. From the banker’s point of
view, and in its strict meaning, ‘' negotiable "’ has a
peculiar significance. To use Sir John Paget’s words,
“To be negotiable, the document must fulfil the
following conditions: It must purport to be, in its
then condition, transferable by delivery or by endorse-
ment and delivery; it must, either by statute or by
the custom of the mercantile community of this
country, be recognized as so transferable, and as
conferring upon a person who takes it honestly and
for value, independent and indefeasible property in
and right of action on it.”

This absolute title passes to a person who takes
honestly and for value, in spite of any defect in the
title of the transferor, but the word “ negotiable "’
cannot be applied in its strict meaning to Bills of
Lading and Warrants. They are not negotiable
instruments in the strict sense for a transferee of
these documents cannot acquire a title from a person
who has stolen the document.

The Judgment of Lord Campbell in Gurney v.
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Behrend (3 E. & B. p. 633) is by many regarded as
setting forth the true view. In it he says—

A Bill of Lading is not like a Bill of Exchange or
Promissory Note, a mnegotiable instrument, which
passes by mere delivery to a bona-fide transferee for
valuable consideration, without regard to the title
of the parties who make the transfer. Although a
shipper may have indorsed in blank a Bill of Lading
deliverable to his assigns, his right is not affected
by an appropriation of it without his authority. If
it be stolen from him, or transferred without his
authority, a subsequent bona-fide transferce for value
cannot make title under it as against the shipper of
the goods. The Bill of Lading only represents the
goods ; and in this instance the transfer of the symbol
does not operatc more than a transfer of what is
represented.

The Bill of Lading Act, 1855, gave a right of action
on the Bill of Lading to the ‘“ indorsec to whom the
property in the goods shall pass,” but it is gencrally
assumed that it did not invest the instrument with
any additional degree of negotiability. It scems
possible that the only exceptional featurc akin to
negotiability ever possecssed by Bills of Lading is
their acknowledged capacity to dcfecat the unpaid
vendor’s right of stoppage in transitu, when transferred
with authority to a bona-fide transferee for value.

Bills of Lading are included with other documents
of title to goods in the Factors’ Act, 1889, and Sale
of Goods Act, 1893. If they were considercd as fully
negotiable, they surely would not have been included.

The person in whose name the Bill of Lading is
drawn by indorsing the bill and delivering it may
transfer his right under it to the assignee If he
merely indorses it, the indorsement is in blank, and
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it can pass from hand to hand as though drawn to
bearer. The holder may fill in the blank as he chooses.!

In Henderson v. Comptosr d’Escompte de Paris
(L.R. 5 P.C. 253), it was held that if a Bill of Lading
is not drawn ‘‘ to order or assigns ’’ of the holder, the
bill is not assignable.

It would perhaps be more correct to call the Bill of
Lading a symbol of the goods, possession of it being
in legal effect possession of the goods which it
represents, except as against the shipowner who is
carrying them, and persons who hold for him under
his lien for freight, etc. Delivery of the Bill of Lading
is equivalent to a delivery of the goods, and this has
been uniformly held by the Courts without a single
exception. But at Common Law mere possession of
the goods does not enable any holder to confer a
title to the transferee, if the transferor’s title is
defective. The possessor may retain the goods and
can hand them on by delivering them, but he cannot
by selling and delivering defeat the true owner or
the person entitled to possession.

There are several points that should be noted by
bankers making advances on Bills of Lading. It
is essentially the symbol representing goods at sea,
and is duly effective as a document of title to goods
as long as the goods are at sea, and until the voyage
is completed. The voyage is deemed to continue,
and the Bill of Lading is effective as a document of
title ““at least so long as complete delivery of
possession of the goods has not been made tQ some
person having a right to claim under it.”’#

1 Sewell v. Burdick (1884) 10 Ap. Cases, 74, see Appendix,
Case 6; Lickbarrow v. Mason (1786) Smith’s Leading Cases,
1, 693, 11th Ed., see Appendix, Case 7.

* Myerstein v. Barber 1866 L.R. 2 C.P.,, p. 53; see
Appendix, Case 8.
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Bills of Lading are usually drawn in sets and this
gives rise to many opportunities of fraud, and to
guard against this, it is desirable to ask the customer
to hand over the full set. This, however, in practice,
is not always possible.

It has been held in the case of Sanders v. Maclean
(1863), 11 Q.B.D. 327, that in case of sale the delivery
of one of the set is a good delivery.

The practice of issuing Bills of Lading in sets has
given rise to many difficulties, but the law on the
point seems to be quite clear. Lord Westbury in
Myerstein v. Barber (1870), L.R. 4 H.L. 317, said,
“ There can be no doubt, that the first person who
for value gets the transfer of the Bill of Lading,
though it be only one of a set, acquires the property,
and all subsequent dealings with the other bills
must be in law subordinate to that first one, and,
for this reason, because the property is in the person
who first gets a transfer of the Bill of Lading.”

It may happen that a shipowner, having no notice
of the first dealing with a Bill of Lading, may sur-
render the goods against another of the set which is
presented to him. This he may legally do, and the
shipowner is discharged,! but it does not in any way
affect the legal ownership of the goods represented by
the Bill of Lading ; this ownership vests in the person
who first in point of time became the holder for value
and honestly of one of the Bills of Lading, he being
the one who had the first legal right in the property.

Should a banker only have one, or even two, of the
set of the Bills, other or others being outstanding,
it behoves him to be on the alert and notify the ship-
owner of his claim as soon as possible, for, as has

1 Glyn & Co. v. West India Dock Co., 1882, 7 Ap. Cas., 561 ;
see Appendix, Case 9.
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just been stated, the shipowner, or those acting for
him, are justified in surrendering the goods represented
by the Bill of Lading to the first party presenting a
b111 provided he surrender in good faith without
knowledge of prior indorsement. In case of more
than one copy of a Bill of Lading being presented to
the shipowner, he may interplead.

In some cases Bills of Lading contain a clause
‘ freight and all other conditions as per Charter Party,”
and such a clause will incorporate in the Bill of Lading
all such conditions in the Charter Party to be performed
By the consignee as are applicable to and consistent
with the character of the Bill of Lading. Such a
clause renders it unsafe to advance money on the
security of the Bill of Lading without seeing what may
be the liabilities under the Charter Party; for the holder
of a Bill of Lading may be made liable under such a
clause before he can obtain the goods, to pay Charter
Party demurrage at the port of loading or of discharge,
even though he may be prevented from discharging
his goods by the delay of other consignees.!

The assignee is held to be bound to look to the terms
of the Charter Party, which are incorporated in the
Bill of Lading, and to perform them so far as they
apply to the goods, and therefore, where according
to those terms the goods are deliverable on payment
of demurrage, if the assignee fails to pay demurrage
he is not entitled to the goods, or if they have already
been delivered to him, the law implies a promise
on his part that he will do all that the Bill of Lading
says shall be done, ¢.g., pay any demurrage due.?

Y Porteus v. Walney (1878) C.A. 3 Q.B.D. 534 ; see Appendix,
Case 10.

8 Wegener v. Smith (1854) Common Bench Reporis, 15, 285 ;
see Appendix, Case 11. Chappel v. Comfort 1861, 10 Common
Bench Reports. New Series, 802, see Appendlx, Case 12.
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Unless, indeed, the goods have been delivered to
him after he has expressly denied his liability to pay
demurrage and declined to pay it, in which case no
such promise can be implied. (County of Lancaster,
S.S. Co. v. Sharp (1889), 24 Q.B.D.)

Bills of Lading Act, 1855, contains three short
clauses—

1. Rights under Bills of Lading to vest in consignee
or endorsee.

2. Not to effect Right of Stoppage in transitu or
claims for freight.

3. Bill of Lading in hands of consignee, etc., con-
clusive evidence of the shipment as against master,
etc., subject to a proviso.

Prior to the passing of this Act, the contract of
carriage contained in the Bill of Lading was not
transferred by a transfer of the bill, or of property
in the goods. The transferee did not acquire any
right to sue for a breach of the contract in his own
name, nor was he himself liable to be sued upon the
contract. Now by indorsement of the Bill of Lading,
the rights under the contract follow the property in
the goods, provided the owner or assignee is named
in the Bill of Lading as consignee, or has the Bill of
Lading indorsed to him. The indorser acquires the
right to claim for breaches of the contract committed
before as well as after he became owner of the goods.
The indorsement need not be special : simple delivery
of the Bill of Lading endorsed in blank is sufficient.
With these rights are also transferred the liabilities
in respect of the goods under the contract.

However, Section 3 of Bills of Lading Act, 1855,
is of little or no practical value. The agent of the
ship, who often signs the Bill of Lading, is not, as a
rule, a party to the contract contained in it, and
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though the master, when he signs in his own name,
without qualification, is regarded as a party to that
contract, it is not often practically useful to sue.

* Thus it would seem that the objects with which
Section 3 was passed, have not been attained, and
there is much to be said against the present immunity
of shipowners. Bills of Lading are, it is understood,
sometimes given, without regard to their accuracy,
upon letters of indemnity from the shippers. In
some trades it is, or has been, the practice to give
Bills of Lading for goods before they are alongside
ol the ship, and even before they have arrived at the
loading port, and it is undoubtedly true that mistakes,
which care and a better arrangement of the business
might prevent, are very frequently made to the great
inconvenience and loss of importers. That has been
especially true, as already noticed, in the United
States cotton trade.

Goods not on Board.

The rights of suit transferred to the indorsee are
limited to those which arise under the contract, as
expressed in the Bill of Lading. In Thorman v.
Burt (54 L.T. 349), 7,497 pieces of timber had been
brought alongside a ship, and a Mate’s Receipt had
been given for them ; subsequently 216 pieces were
in some way lost from the rafts while alongside, and
did not get on board, but Bills of Lading were signed
by the captain’s agent for the whole 7,497 pieces as
being in the hold. Indorsees of these Bills of Lading
claimed for short delivery of the 216 pieces, but it
was held by the Court of Appeal that they had not
right of action, since they could only claim under the
contract in the Bills of Lading, and that only bound
the shipowner in respect of the timber actually put

5—(1819)
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on board. So far as the Bill of Lading related to goods
not put on board, it was given without authority.

In that case the whole of the timber mentiohed
in the Bill of Lading had been delivered into custody’
of the ship, and thus the shipowner was apparently
liable for it to the shipper, but the Court regarded
that fact as not material to the claim of the indorsees,
for their claim was made by virtue of the Bills of
Lading Act, 1855, and was confined to what could be
claimed under the contract as shown by the Bills of
Lading. The shorthand notes of the trial before
Groves J., show that the shipowner’s liability to tht
shippers was admitted, subject to possible defences
against them.

Limitation of Master’s Authority.

The master is only authorized to perform those
things usual in the line of business in which he is
employed. It may be that he signs a Bill of Lading
which states the quality and marks which have been
copied on the Bill of Lading from the Shipping Notes,
and which indicates the quality of the goods. It has
been held that it is not within his ordinary authority
to admit that the marks so stated tally with those
on the goods, and such admission by him does not
bind the shipowner.!

It will thus be seen that shipowners often remain
free from responsibility for serious inaccuracies in the
Bills of Lading to those who advance money on them.
The clause * weight, quantity and quality unknown ”’
has been held to over-ride a definite statement in the
Bill of Lading of the number and marks on the
packages shipped, and thus prevents sucha statement

1 Cox v, Bruce 1886, 18 Q.B.D. 147, see Appendix, Case 13;

Parson v. New Zealand Shipping Co., 1901, 1 Q.B. 546, C.A. ;
see Appendix, Case 14.
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from being conclusive even against the master or
person signing the Bill of Lading.

In Sewell v. Burdick (10 App. Cas. 74), it was held
By House of Lords : A Bill of Lading may be endorsed
and transferred for one of several different purposes ;
it may be to complete a pledge, a mortgage or a sale
of the goods ; or it may be only to enable an agent to
receive them. It is now clear that there is no technical
necessity that the property in the goods should pass
to the indorsee, contrary to the intention of the in-
dorser, and thus it depends on the intention with which
tle indorsement is made whether the indorsee can sue
and be sued under the Bills of Lading Act, 1855.

In this case Sewell only had a special property in
the goods, not the property in a sense necessary to
make them liable to be sued under the Bills of Lading
Act, 1855.

The master is not bound to notify arrival to
consignees—they are bound to watch for it themselves.

The master may land and warehouse the goods,
or take such other steps as may be proper for their
protection.

Consignees will be liable for any wharfage or other
expenses properly incurred in doing so.

Part Delivery.

Some companies, instead of marking the Bill of
Lading in the usual manner for quantity delivered,
cross out the total number of bales mentioned, and
put in the number of bales that have arrived in place
thereof, marking alongside the alteration that the
latter number of bales had arrived by such a ship.

Lien for Unsatistied Charges.
There is another question regarding freight to
which attention must be called, as it is of great
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importance to bankers as pledgees of a Bill of Lading.
Some Bills of Lading contain a clause making the goods
specified in the particular Bill of Lading liable, and
giving the shipowner a lien on the goods for ‘‘ any
unsatisfied freights, passage moneys, drafts (whether
current or not), or other moneys (whether presently
due or not) for which the shipper or consignees may
have become liable to the company, their managers
or agents in respect of other shipments, or on other
voyages, or on any account whatever, and the
company, their managers or agents, shall have full
power to sell all or any of the goods in order to satisfy
any claims for which they may have such a lien.”

Where this clause appears it will be necessary for
the bank, as pledgee, to obtain from the shipowner
a special letter, stating that that particular clause is
not to operate as regards any Bills of Lading held
by the bank and issued by that particular shipowner.
Should the bank not protect itself by such a letter,
it may find that unsatisfied claims for freight charges,
etc., make a big hole in the value of the security.

Dock Warrants, Warehousekeepers’ Warrants, and
Warehousekeepers® Receipts.
Section IIT (1) of the Stamp Act, 1891 (54 & S5
Vic. Ch. 39) defines warrants for goods as follows—

For the purposes of this Act, the expression * Warrant
Sfor Goods "’ means any document or writing being evidence
of the title of any person therein named, or his assigns,
or the holder thereof, to the property in any goods, wares
or merchandise lying in any warehouse or dock, or upon
any wharf, and signed or certified by or on behalf of
the person having the custody of the goods, wares or
merchandise.

That duty on a warrant is 3d., which may be denoted by
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an adhesive stamp which must be cancelled by the person
by whom the instrument is made, executed or issued.

Every person who makes, executes, issues or receives
by way of security or indemwity any warrant for goods
not duly stamped shall incur a fine of £20.

It has been difficult to obtain a really good
definition of a warrant. One definition states “ Under
the Factors’ Act of 1889, it is ‘a document of title’
and any person lawfully in possession of it although not the
owner of the goods, by indorsement and delivery of it
has the absolute right to all goods described init,” etc.
. This is highly misleading. Collins L. J., in his
judgment in the case of Cahn v. Pocketts’ Bristol &
Company (1899), 1 Q.B. 658, said *“ The Legislature
has not carried the rights of a purchaser under these
Acts (.., The Factors’ Acts, 1889, and Sale of Goods
Act, 1893), so far as to make the sale equivalent
to a sale in Market Overt. The purchaser must
accept the risk of his vendor having found or stolen
the goods or documents, or otherwise got possession
of them without the consent of the owner.” It
may also be remembered that Sir John Paget says,
speaking of documents of title to goods, that *“ these
documents are merely symbols of the goods and the
idea of indirectly making goods negotiable has no
place in law.”

Now, in dealing with these documents, as well as
with Warehousekeepers’ Receipts, it would be well,
for reasons which will shortly appear, for bankers
to keep a list of the names of those whose warrants
or receipts are offered, differentiating between those
who issue warrants under special or private Acts of
Parliament and of those who issue warrants not
under any special act. The lists should berevised
periodically, and enquiries made as regards the standing
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and stability of the warehousekeeper, seeing that in
the event of their suspending payment, it might be
a matter of considerable trouble for the banker to
obtain delivery of the goods against which warrants
or receipts had been issued.

In England warrants are usually made out in favour
of some person, firm or company, and delivery of the
goods is made only on surrender of the document duly
endorsed. On the Continent the warrant is often
made out to bearer. In some cases you may lodge
the warrant with the company who issue it, and
delivery of the goods will then be made against your
Delivery or Transfer Order; some warrants provide
for such delivery against the orders of the Registered
Holders. You may have observed on warrants of
the Union Cold Storage Company, printed in red ink
across the face, the following words—

This warrant must be returned for indorsement
by one of the Directors of the Company if out-
standing for six months from the date of issue,
otherwise it will be null and void.

It is not known if any one has tested this indorse-
ment, but there seems a great doubt as to the power
of any company to make any warrant ‘ null and
void.” However, to be safe, it is well to send up for
indorsement such warrants outstanding six months.

Warrants may be obtained for the whole or part of a
cargo, and may be divided into warrants for smaller
quantities upon payment of 6d. per warrant. A
lost warrant may, after due advertisement of the loss,
and upon the giving of a satisfactory indemnity, be
replaced by a fresh one.

Warrants usually have a clause embodied therein,
that the goods named therein are subject to a charge
for rent, etc., incurred by such goods.
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Warrants are treated, as a rule, as being assignable,
and under the Factors’ Act of 1889 they are included
in the list of documents of title, and for the purposes of
anll under that Act they are documents of title, but
the indorsement of a warrant does not at Common
Law pass the ownership on the goods or divest the
vendor’s lien if the goods have not been paid for,
but merely operates as a constructive delivery of
them as between the indorser and indorsee until the
company has attorned to the indorser by agreecing
to hold the goods for him.

This would not, of course, apply to warrants issued
by companies who issue them under their own special
Act of Parliament.

In the Scottish case, Haymans v. McLintocks, 1907,
Sc. L.R. 691 (see Appendix, Case 15), the Judge said:
(Relative to Section 16, Sale of Goods Act, 1893)—

“ Questions were raised and discussed as to the
value of these Store Warrants and although what
I have said is sufficient for the disposal of this case,
yet I may express my opinion upon these documents
generally and that is, that they are practically
worthless for any other purpose except to permit
of the holder going direct to the stores and getting
delivery there and then of a specified number of
sacks of flour. It will be noticed that no specific
goods are mentioned in them, that they are addressed
to no particular person and that they contain no
obligation to deliver to anyone.

“ A similar document was held not to be a
negotiable instrument of mercantile exchange in
the case Dixon v. Bovill (3 Macq. 1) and Wharfingers
Certificates in very similar terms were held not
to be documents of title in the case Gunn v. Bolckow
Vaughan & Co.
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McConnell & Reid's and Mr. J. H. Stewart’s
Claims.

“McConnell and Reid were purchasers of 250
sacks of ‘ Golden Flower ’ flour from the bankrupts
on 11th January, 1905. The price was paid and they
received a delivery order from the bankrupts
addressed to Haymans who granted an acknow-
ledgment in terms of the document printed in the
record. Subsequently they took delivery of 29
sacks of the said flour leaving 221 sacks which
they now claim. The trustee objects to this claim,
that this was a contract for the sale of ascertained
goods and that in terms of Section 16, Sale of Goods
Act, 1893, no property in the goods was thereby
transferred to the buyer unless the goods were
ascertained. Now it is clearly proved that these
goods were never ascertained, that the claimant
never asked Messrs. Haymans to separate them
from other goods of a similar brand belonging to
the bankrupts then in their store, and that it is
not the custom of such stores to make such separa-
tion unless the storekeeper is specially asked to
do so and is paid for his trouble. These being the
facts I think it follows that no property in these
goods passed to the buyers, and that the property
remained in the bankrupts till the date of the
sequestration.”’

SALE oF Goops Acrt, 1893
Transfer of property as between Seller and Buyer.

Section (16). Where there is a contract for the sale
of umascertained goods mo property in the goods is
transferred to the buyer unless and until the goods are
ascertained.
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Blackburn on Contract of Sale, 3rd Edition, 1910,
states—

, Acceptance and receipt of Delivery Order not
lodged with warehousemen did not bind the bargain.
Benball v. Burn, 3 B. & C. 423.

Dock Warrant, Warehousekeepers’ Certificates,
Warrants and orders for delivery of goods. No
custom of merchants relating to them has ever
been established.

Indorsement of a Delivery Order or Dock War-
rant has not any effect (independently of Factors’
Act) beyond that of a token of an authority to
receive possession.

Iron Warrants for goods deliverable to the
purchasers or their assigns by indorsement,
pass to the holders for value free from vendor’s
lien. These warrants were introduced in 1846,
and have been ,jn general use in the Iron Trade since
1866.

The late Mr. Arthur Cohen, the eminent K.C,,
throws doubt upon the negotiability of warrants,
and says that whatever the custom may be, that by
law, they are not negotiable.

He says: ‘“ Whether the custom can be established
in London I do not know, but in the absence of such
custom (being admitted by the Courts) it seems,
according to decided cases, very doubtful whether
the banker advancing money to a person on Dock
Warrants would acquire a good title as against that
person’s Trustee in Bankruptcy, merely by reason
of the fact that the wharfinger would probably refuse
to deliver the goods to anyone who did not produce
the warrants.”

“It must always be remembered that Delivery
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Orders and Dock Warrants are not considered by
law as symbols of property, the delivery of which is
eqmvalent to the delivery of the goods. They do not
stand in exactly the same position as Bills of Lading.
In many important points our law, according to
several decided cases, refuses to treat them as symbols
of property.”

“The doubts on this point are confirmed by a
passage in Blackburn on Sale. ‘“ These documents
(viz. Warrants, etc.) are generally written contracts by
which the holder of the document is rendered the
person to whom the holder of the goods is to deliver
them, and in so far they greatly resemble Bills of
Lading, but they differ from them in this respect,
that when goods are at sea the purchaser who takes
a Bill of Lading has done all that is possible in order
to take possession of the goods, as there is a physical
obstacle to his seeking out the master of the ship
and requiring him to attorn to his right ; but when
goods are on land there is no reason why the person
who receives a delivery order or Dock Warrant should
not at once lodge it with the bailee, and so take actual
or constructive possession of the goods. There is,
therefore, a very sufficient reason why the custom of
merchants should make the transfer of the Bill of
Lading equivalent to an actual delivery of possession,
and yet not give such an effect to the transfer of
documents of title to goods on shore.”

On the other hand, in Lucas v. Dorien the Judge
said he had been repeatedly stopped by special juries
of merchants who testified that they always treated
the transfer of a Dock Warrant as equivalent to a
transfer of the goods themselves.

In London, custom treats the transfer of these
instruments in exactly the same way as the transfer
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of a Bill of Lading, that is, as equivalent to the transfer
of the goods themselves.

Custom may differ in the matter of treating these
documents—one custom may prevail in Liverpool,
another in Hull, and yet quite a different method be
practised in London; custom need not be uniform
throughout the country.

Private Acts of Parliament have been passed of
late years at the instance of certain Dock Companies
and firms of warehousemen enabling them to issue
transferable certificates and warrants for the delivery
Qf goods entitling the person named or the last indorsee
to the goods specified therein. Some of these Acts
provide that ‘the goods so specified shall for all
purposes be deemed to be his property,”’ while
other Acts provide that such persons * shall have
the same right to the possession and property of
such goods as if they were deposited in his own
warehouse.”

Mr. Butterworth says that: ‘ These enactments
seem to go much further than the provisions of the
Factors’ Act, and that before advising on any case of
advances made on the security of any warehouse-
keeper’s certificate or delivery warrant and not falling
within the Factors’ Act, it would be necessary to
ascertain whether the particular Dock Company or
firm of warehousemen had obtained such a private
Act of Parliament, or not.”

The Liverpool Warehousing Company, Ltd., in a
small book issued by them, containing a copy
of their ““ Delivery Warrants Act, 1896,” give an
‘“ Explanatory Memorandum,’’ which, as it is short
and fully explains their reason for obtaining the Act
to enable them to issue transferable warrants, is
given here in full.
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THE LIVERPOOL WAREHOUSING CO., LTD.
DELIVERY WARRANTS AcT, 1896
EXPLANATORY MEMORANDUM

Under “ The Liverpool Warehousing Company,
Limited (Delivery Warrants) Act, 1896, the company
has acquired statutory powers to issue warrants for
the goods deposited in its warehouses. These warrants
are made by the Act, documents of title, and are
transferable by indorsement or special indorsement,
and the holder, whether the person named therein,
or the holder of a warrant bearing an open indorsement,
or the indorsee of a warrant bearing a special indorse-
ment, is (subject to the payment of the rent and
charges payable to the company in respect of the goods
specified in the warrant) to have the same rights to the
goods as if they were deposited in his own warehouse.

The necessity for obtaining these statutory powers
arose from the fact that the Courts hold that a ware-
house-keeper cannot be compelled, without his own
consent, to hold goods deposited with him for any
person other than the original depositor. This being
the law it was necessary, every time a warehouse
receipt changed hands, for the new owner to get the
warehouse-keeper’s consent to hold the goods on his
account. Until such consent had been given the
warehousekeeper continued to hold the goods for the
original depositor, and the original depositor, although
he had sold the goods, still retained control over them,
and in the event of his bankruptcy they passed to
his trustee.

This necessity for obtaining the consent of the
warehousekeeper having been found to seriously
interfere with business, the company has obtained
statutory powers which will render the obtaining of
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such consent unnecessary. A merchant or broker
having goods in one of the company’s warehouses
wills be able, by transferring the warrant, to transfer
2 good title to the goods ; an advance can be obtained
from bankers without the delay that has hitherto
been caused by the necessity for obtaining a warehouse-
keeper’s consent to a transfer ; and goods that are sold
for cash can be transferred by the delivery of the
warrant without there being any necessity to get the
warehousekeeper to transfer the goods into the name
of the purchaser.

¢ The warrants will, therefore, not only confer a
perfectly good title to the goods themselves, but they
will enable the holders to transfer the property in such
goods without reference being made to the company.

As many warehousekeepers who issue warrants
have no special Act of Parliament to protect those
who handle their warrants, it behoves banks to be
very careful in dealing with any that come into their
hands. Should they be warrants issued under an
Act of Parliament, and be duly indorsed, the title is
good, but should they be issued by warehouse-
keepers who have no special Act, it will be advisable
for bankers, for the reason given in the extract above,
at once to send in the warrant, and have a fresh one
issued in their own name.

As regards all documents of title, the Common Law
drew a hard and fast distinction between Bills of
Lading and other documents. The lawful transfer
of a Bill of Lading was always held to operate as a
delivery of the goods themselves, because whilst
goods were at sea they could not otherwise be dealt
with. (Startup v. Macdonald (1843) 6 M. & Gr. 593
Ex. Ch.) But the transfer of a Delivery Order or
Dock Warrant operated only as a token of authority
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to take possession, and not as a transfer of possession,!
and as between immediate parties, there is nothing to
modify the Common Law rule. If, however, a buye: or
Mercantile Agent, who is lawfully in possession of any
document of title to goods, transfers it for value to a
third person, the orignial seller’s right of lien and
stoppage ¢ tramsitu are thereby defeated (Factors’
Act, 1889, Sec. 10). The Factors’ Act, 1889, modifies
the rule of Common Law.

Warehousekeepers’ Receipts.

In practice it is found that Warehousekeepers’
Receipts are more easily handled, and suit the banker}
better.

The title to goods contained in warrants issued
under special Acts of Parliament, passes with the
delivery of warrants duly indorsed, but should delivery
of a portion only of the goods be required, it is usually
necessary for the warrant to be delivered to the
warehousekeeper discharged and a fresh warrant
obtained for the balance, which in practice we find
unworkable. For this reason the Warehousekeepers’
Receipts in the bank’s name is preferred, the title
to the contents of which does not pass by indorsement
of the receipt; indeed, these receipts do not require
to be re-delivered to the warehousekeeper at all,
deliveries being made against Delivery or Transfer
Orders in favour of a third party.

These Warehousekeepers’ Receipts or Certificates
are documents issued by a warehousekeeper acknow-
ledging receipt of certain goods specified, stating that
the goods are held at the disposal of the person or
persons named therein.

They are usually marked “ Not Transferable,”

1 McEwan v. Smith (1849) 2 H.L. Cases, 309 ; see Appendix,
Case 16.
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and are issued subject to certain conditions, which
are, as a rule, indorsed on the instrument. These
conditions vary considerably, and are sometimes very
onerous as regards rent and charges. The warehouse-
keeper usually retains a lien upon the goods named
in the receipt, not only for rent and charges for the
goods specified, but also for rent and charges upon
any other goods which may at any time be owing to
the warehousekeeper by the person or firm to whom
the receipt was originally issued. A transferee may
thus never know the extent of the liability attached
to such certificate or receipt.

Warehousekeepers should state on the receipt that
the goods are held subject to a lien for rent thereon
only, and free from all other liens, freights and chargcs,
or as an alternative the bank may obtain a letter
from the warehousekeeper waiving his right to a
general lien, and stating that the goods mentioned
in the receipt are liable for charges accruing upon the
specified goods only.

The Mersey Dock Board, the Manchester Ship
Canal Co., and several others will not waive their
lien or make any such arrangements.

Sometimes the warehousekeeper will put upon the
receipt the estimated amount of rent and charges.
(All Warehousekeepers’ Receipts must be stamped
3d. each.)

Whether a receipt or certificate given by ware-
housekeepers or wharfingers is or is not a document
of title depends on its form.

If it is such as to make the goods deliverable to
“AB. or assigns,” it is in effect a warrant, and
represents the goods, and is therefore a decument of
title; but if it is merely a certificate that the goods
are “ ready for delivery " it is no¢ a document of title.
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A word of warning should be given as regards the
registering of this class of document in your books.
These receipts do not require to be re-delivered te the
warehousekeeper ; the surrendering of the goods
named therein being made against the bank’s Delivery
or Transfer Orders in favour of a third party. The
main record of the deliveries made from time to time
against a particular receipt would be the entries in
your books, and these should accordingly be entered
and carefully checked before a Delivery or Transfer
Order isissued. When the goods included in a warehouse-
keeper’s receipt have all been delivered the receipt itself
should be taken out of the customer’s securities parcel
and held among ““ expired ' securities for a time.

See that the stocks of produce remaining in the
warehouse are verified by obtaining a quarterly
confirmation from your customer and an annual or
semi-annual confirmation from the warehouse-keeper.

Delivery Order.

This is an order addressed by the owner of goods
to the person holding them on his behalf, requesting
him to deliver them to a person named in the order.

Delivery and Transfer Orders are used in the case
of goods held by Dock Companies, wharfingers,
warehousemen, etc. Such an order is a document
of title under the Factors’ Act, 1889, but does not
transfer the property or divest the vendor’s lien
for the purchase money, until it is acted on by the
holder obtaining either—

1. Actual delivery; or

2. An entry of his title in the warehousekeeper’s
books ; or

3. The issue of a warrant or warehousekeepcr's
receipt in his name,
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which last operation would apparently pre-suppose
the second. Until he does one of these things, the
original owner may stop delivery or obtain delivery
to himself or transfer the property in the goods to some
one else.

. Apart from the Factors’ Acts, a Delivery Order is
not a document of title, but only ‘ the token of an
authority to receive possession.” (Farina v. Horne
(1846), 16 M. & W. 119.) Delivery Orders need not
now be stamped. (Finance Act, 1905, Section § (2).)

Delivery Orders issued by firms upon warehouse-
keepers, wharfingers, master porters at the quay,
and upon other firms for the delivery to a third person
of the goods named therein, are frequently used in
the markets, and pass from hand to hand fairly freely
in some trades, but you will understand from what
has been said that those who treat these documents
as negotiable are running grave risks, and although
a Delivery Order issued by a firm entitled to the
goods, and countersigned by the warehousekeeper,
may be some security, and the taking of it may be
unavoidable, it should be lodged at once with the
warehousekeeper or wharfinger, as the case may be
(and a written acknowledgment that it is in order
and will be acted upon should be obtained), and
instructions should be given for the warehousekeeper
to store the goods in the name of the bank and send
a receipt in due course; but, as a rule, the bank
would hand the Delivery Order back again to the
customer under a Letter of Engagement, for the
purpose of the goods being stored in the bank’s name.
Most Delivery Orders are not countersigned, and
cannot therefore be looked upon as representing the
existence of the goods, or that the quantity named
will be delivered when the order is presented.

6—(1819)
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All Warrants, Warehousekeepers’ Certificates or
Receipts and Delivery Orders, and any other document
used in the ordinary course of business as proof of the
possession or control of goods, etc., are excluded from
the statutory definition of a Bill of Sale in Section 4
of the Bills of Sale Act, 1878.

Delivery or Transfer Orders should be given in
favour of the bank’s customer who pledged the goods
and who makes the application for the order.

In cases where bankers have discounted the
Brokers’ or the Spinners’ Draft, the orders may be
granted to either. In no case should an order bg
granted in favour of the buyer of the goods, even at
the request of the customer, although some banks
do this. We are advised that to bring the Delivery
Orders under our Trust Letter, we must keep strictly
to our custom of only making them out in favour
of the customer, who under the terms of the Trust
Letter undertakes to hold the Delivery Orders, and
the property represented thereby and the proceeds
thereof and all insurances thereof, in trust for the
bank, and he undertakes further to pay the proceeds
specifically and directly to the bank immediately on
receipt thereof.

The Delivery or Transfer Order should contain a
clause that all charges are to be paid on the goods deliv-
ered, by the person in whose favour the order is given.

DIFFERENCE BETWEEN BILLS OF LADING AND OTHER
DoCcUMENTS OF TITLE, Viz. : DocK WARRANTS, WARE-
HOUSEKEEPERS’ AND WHARFINGERS’ WARRANTS
OR CERTIFICATES, WAREHOUSEKEEPERS'  AND
WHARFINGERS' RECEIPTS AND DELIVERY ORDERS.

Except as provided in the Factors’ Act, 1889, the
Sale of Goods Act, 1893, and under certain private
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Acts of Parliament, the above mentioned are not
considered as ‘“ documents of title ”’ at all; they are
merely ‘“ tokens of authority to receive possession.”

A Bill of Lading, on the other hand, has always
been regarded by the Law Merchant as a ‘ document
of title.”

As most of bankers’ advances come under the
provisions of the Factors’ Act, 1889, this difference
is not so important as it was at one time, but it is
well to bear the difference in mind, as cases may still
arise which may not come under any of the above
anentioned Acts. In such cases the transfer of a Bill
of Lading will be equivalent to a transfer of the goods,
but the transfer of a Dock Warrant, Warehouse-
keepers’ Warrant or Certificate, or Delivery Order
will not be so considered, unless the warrants are
issued under special Acts of Parliament.

The transferee of a Bill of Lading is deemed to be
in possession of the goods; the transferce of one
of the other documents is not.



CHAPTER 1V

THE PLEDGE—THE FORMS IN USE—THE
TRUST LETTER, ETC.

Hypothecation.

IN its proper sense, hypothecation is where a ship,
or her freight or cargo, or all three, are made liable
for the payment of money borrowed by the master.
In that sense it is of two kinds: bottomry and
1espondentia.

Commercially, where property is charged with the
amount of a debt, but neither ownership nor possession
is passed to the creditor, it is said to be hypothecated ;
as for example, where a borrower, being entitled to
goods in the hands of a third person, or prospectively
entitled to property not yet in existence, gives the
creditor a right of sale, and of appropriating the
procceds in satisfaction of his debt in the event of
non-payment. Sometimes the word is used in a
comprehensive sense to denote any form of charge
to secure the repayment of an advance.

A Letter of Hypothecation may create a trust over
the goods in favour of the lender, as between the
borrower and the lender, whose only remedy in case
of breach is to claim for damages. No property in
goods can pass by a Letter of Hypothecation.

It is not deemed to be a Bill of Sale within the
meaning of the Bills of Sale Act, 1882, so does not
require to be registered. This exemption from the
provisions of the Act does not operate in Bankruptcy
proceedings so as to take the goods, comprised in
such Letter of Hypothecation, out of the ‘ reputed

76
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ownership”’ clause; if apart from such hypothecation,
the goods would be liable thereto.

Lien.

“Lien is the right which a person has to retain
that which is in his possession belonging to another
until certain demands of him by the person in
possession are satisfied.” (Hammonds v. Barclay,
2 East 227.)

Liens may be divided into three main classes, viz.—

1. Possessory.
2. Equitable.
3. Maritime.
1. Possessory liens may be subdivided in—
(a) Particular (or specific).
(b) General.

(a) A particular lien is the right of a creditor to
retain possession of his debtor’s property until his
debt has been satisfied; thus if you take your boots
to be repaired, the bootmaker has a particular lien
upon the boots for the cost of the repairs.

(%) General lien is the right to retain the property
of another person, not only in respect of specific
charges, but for a general balance of account.

The principal instances of general lien arising
by operation of law, occur in the case of bankers,
solicitors, brokers, factors, wharfingers, warehouse-
keepers, and innkeepers, but a general lien not existing
in the Common Law, will only be allowed where
justified by an express contract between the parties
or an implied contract resulting from the usage of
trade. Where a general lien is claimed to exist by
custom, the existence and extent of such custom
must be conclusively proved: moreover, it must be
notorious and reasonable.
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Possession is essential to the existence of a special or
general lien.

The general lien of bankers is part of the law
merchant, and judicially recognized as such. (Brandao
v. Barnett, 12 Cl. & Fin. 787.)

Although the class of securities which would be
subject to the bankers’ lien has not been clearly
defined, it may be said to extend to all the usual
securities that a banker deals with, and which have
come into his hands in his capacity as banker. The
securities would not be limited to negotiable in-
struments only. The lien attaches to mnegotiable,
instruments, whether belonging to the customer or
not, provided that in the latter case, the banker
has received them in good faith. It need hardly
be said that where securities have been lodged with a
banker for safe custody only, the banker has no
lien upon them—he is in that case a bailee.

As regards any credit balances in the customer’s
name, Mr. Morse, in the American Law of Banking
(Boston, 4th Ed., p. §96), says that the word “lien ”
cannot properly be used to the claim of the bank
upon a general deposit; for the funds on general
deposit are the property of the bank itself. The
term “‘set-off ’ should be applied in such cases,
and lien when a claim against paper or valuables on
special or specific deposit is referred to.

A possessory lien carries with it the right of detain-
ing whatever is subject to it. A customer, therefore,
cannot insist upon taking any securities subject to
the lien out of the hands of his banker, as long as
any balance is due to the banker. A possessory lien
carries with it also the right of realizing the security.
In this respect the banker’s rights resemble those of
pawnee. (Donald v. Suckling (1866), L.R. 1 Q.B.
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585.) As regards a bill which has been dishonoured,
the banker’s lien is merged in the higher rights of an
independent holder for value.

2. Equitable lien has nothing to do with possession,
but is “ a right to have a specific portion of property
dealt with in a particular way for the satisfaction of
specific claims”’ (e.g., vendor’s lien for purchase money).

3. Maritime lien, a privileged claim upon a thing
in respect of service rendered to it, or injury caused
by it, in connection with some maritime adventure,
which claim must be carried into effect by legal process
Jn the Admiralty Court.

This right differs from the Common Law lien to
the extent that it exists without possession (actual
or constructive) of the subject upon which it is
established. Salvage claims, collision claims, seamen’s
wages, and bottomry bonds are instances of such
claims as give risc to a maritime lien.

The Pledge.

The various documents we have been discussing
are handed to the banker under what is termed in
law a pledge, that is to say, the goods as represented
by the various documents of title are deposited with
the banker, to be held by him until the advance or
engagement of the customer is satisfied, the banker
having the power to sell under his agreement at such
time or times as he may think fit. The general
property in the goods remains in the pledgor; the
pledgee, i.c., the banker, has only a special property
or right of detaining the goods for his security until
payment of the debt.

‘“ A pawn or pledge in favour of a person other than
a banker differs from a lien, which conveys no right
to sell whatever, but only a right to retain until the
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debt, in respect of which the lien was created, has
been satisfied, and which passes no property '*; but
Lord Campbell, in Brandao v. Barneit (1846), 3 C,B.
53, however, described a banker’s lien as an ‘‘ implied
pledge,” and so under a banker’s general lien he has
power to realize.

A pawn or pledge differs, on the other hand, from
a mortgage, which conveys the entire property of the
thing mortgaged to the mortgagee conditionally,
so that when the condition is broken, the property
remains absolutely to the mortgagee, whereas a
pawn never conveys the general property to the
pawnee, but only a special property in the thing
pawned, and the effect of a default in payment of the
debt by the pawner is not to vest the entire property
of the thing pledged in the pawnee, but to give him
a power to dispose of it, accounting for the surplus;
and if he neglects to use this power, the general
property of the thing pawned continues in the pawner,
who has the right at any time to redeem it. (Cf.
Halliday v. Holgate (1868), L.R. 3 Ex. 299 & 302.)

The delivery of the goods pledged should be given
either actually or constructively. Until that has been
done there is no complete legal title. A-customer’s
agreement to pledge certain goods to a banker will
only give the banker an equitable right, as lawyers
callit. The property of the goods, as well as possession,
will remain with the customer, and he would still be
able to transfer the goods to others. For instance,
he may sell the goods or pledge them elsewhere, giving
possession, and so defeat the equitable right previously
given.

The difference between legal interest and equitable
interest in the goods pledged is of great importance
to bankers, and it behoves the bank to see that the
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pledge is complete by getting possession, either actually
or constructively, of the goods pledged.

Constructive delivery will be completed, where,
if the goods are of bulk, the key of the warehouse
in which they are contained is delivered, or if the
goods are at sea, the Bill of Lading is delivered, or if
the goods have been stored, a Warehouse Receipt
in the bank’s name, or a warrant is delivered, provided
that such warrant be issued under an Act of Parliament,
making it a transferable document. A pledgee may
re-deliver the goods to the pledgor for a limited purpose
without thereby losing his rights under the contract of
pledge against the pledgor himself or his creditors.!

Duty of Pledgee.

The pledgee must exercise ordinary care of the
goods pledged as long as his right of retention
continues. (If the bank store the goods themselves,
it is usual to take the customers’ instructions as
to where they are to be stored; as a rule, however,
the customer attends to the storage). After repayment
or tender they are at the pledgee’s risk until returned
to pledgor.

Redemption.

The pledgor is entitled to redeem the thing pledged
upon payment of the debt at the appointed time, or
afterwards, so long as the thing pledged remains in
the possession of the pledgee.

If the pledgor tenders to the pledgee the amount
due on the security, and the pledgee refuses to accept
it, his special property in the goods is determined,
and the pledgor can maintain an action in respect of
the detention of the goods.

1 North Westeyn Bank v. Poynter, Son & Macdonald (1895)
A.C. 56 ; see Appendix, Case 17.
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Bank of N.S. Wales v. O'Connor (1889), 14 A.C.
273, p. 282.
Yungmann v. Briesmann, W.N. (1892), 162, ,

Advance against Exported Produce.

The case of Ladenberg v. Goodwin, Ferreira & Co.,
Ltd. (in Liguidation) and J. P. Garnett (the Liguidator)—
Judgment given in 1913—aroused considerable interest,
and was decided in favour of the Liquidator of Good-
win, Ferreira & Co., Ltd., that is, against Ladenberg.
The Journal of the Institute of Bankers, Vol. XXXIV,
p- 54, gives the details as follows—

* The plaintiffs made advances to the defendant
Company on the Company’s drafts. The Company
gave the plaintiffs duplicate Bills of Lading, copies
of invoices of goods shipped by them, and a letter
hypothecating the shipments or the proceeds
thereof. The Company sold goods to their cus-
tomers, all charges from the warehouse being
charged to the customers’ account, and on six
months’ credit. The goods were shipped on Bills
of Lading made out to the customers’ order (i.e.,
to the order of the firm abroad). The Company
having gone into liquidation, the plaintiffs claimed
to be entitled under the letter of hypothecation
to the proceeds of a particular shipment of goods.

‘“ Held, that the letter of hypothecation gave a
mortgage or charge not on the goods but on the
proceeds thereof, and that such charge was on the
book debts of the Company within Section 93 of the
Companies (Consolidation) Act, 1908, and as it was
not registered, it was void against the liquidator
of the Company.”

It is difficult to see how judgment could have been
given otherwise. Ladenberg never had possession,
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either actually or constructively, of the goods, and
therefore they could not create any trust thereon;
the Bills of Lading appear to have been made outin
favour of the customers’ order (i.e., the firm abroad),
and apparently the plaintiffs only had duplicate Bills
of Lading in their possession. The customers had
consequently the sole property in the goods, subject
only to the possible right on the part of the defendants
to stop in tramsitw. In these circumstances, it is
difficult to see how any valid charge or mortgage
on the goods could be given to the plaintiffs. As
regards the hypothecation upon the proceeds of the
goods, the proceeds were the invoice value to be paid
by the customer, and that seemed to be a book debt
owing by the customer to the defendants. It was
said that when the money got into the hands of
the defendant company, or into the hands of the
liquidator, it was impressed with a trust in favour
of the plaintiffs. His Lordship said, it seemed to him
that there was a charge upon the money which, until
it was paid to the defendants, was a book debt, and it
was because it was a book debt that, when received,
it was impressed with a trust, if it ever became so
impressed.

In these circumstances, it was a charge within
Section 93 of the Companies (Consolidation) Act,
1908, and as it was not registered it was void against
the liquidator.

The simplest way by which Ladenbergs could have
covered themselves would have been for Messrs.
Goodwin to have drawn drafts upon their customer
at a certain tenor, with the Bills of Lading attached
thereto, the Bills of Lading being to Goodwin’s order
and indorsed by them in blank, the drafts and Bills
of Lading being then handed to the bank for collection,
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the bank allowing Goodwins to draw against the
bills so held, and the bank would then have had a
lien on the bills to the extent of any overdraft granted.

Bills of Lading indorsed in blank by the customer
are sometimes handed to the bank for the bank to
send to some foreign town to be surrendered against
payment of a stated sum. Any advance granted
by the bank against the shipping documents thus
received would be covered by the bank’s lien on the
property represented by the documents, and on the
proceeds.

Advances against Imported Produce (Amount Advanced
being Cabled).

With the great facilities now offered for cabling
money, amounts are frequently cabled to foreign
towns to be paid to certain firms against the surrender
of shipping documents representing certain goods.
These documents should always be drawn to the
shippers’ order, and be indorsed by them before
being sent over to this side. In the case of some goods,
viz. : food stuffs, the documents will be Bill of Lading,
Examiners’ Certificate and Marine Policy.

The customer signs a letter instructing the bank
to cable to their agents at the foreign town to negotiate
under the bank’s guarantee the drafts of A. Y. & Co.,
drawn either upon the bank or upon the customer,
as may be arranged, if presented to the agents on or
before a certain time, the drafts to be drawn at sight,
payable in London, to the aggregate extent of £.....
for invoice value or part invoice value of shipment
of x cases of merchandise to Liverpool, for which the
Bills of Lading to “ order,” hypothecated to the bank
in the usual way for the bank’s security, are to
accompany the drafts, and in consideration of the
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bank so doing, the customer engages to pay, om
presentation, all drafts drawn on them so negotiated
by the agents, or to provide the bank with cash funds
to meet all drafts upon presentation drawn upon
the bank and negotiated by the agents, and the
customer charges the merchandise represented by the
said documents with the repayment of the amount
of the said drafts with interest, commission, and all
charges, and gives the bank full discretionary power
of sale over the merchandise at such times, either
before or after arrival, as the bank may deem fit.

The customer will further state in his letter that the
Marine Insurance will be taken out either by himself
or by the shippers, and that War Risk will be covered,
and he undertakes to hold the Marine Insurance and
War Risk Insurance in trust for the bank, and in the
event of loss in due course to recover and receive the
Marine Insurance moneys and War Risk moneys
and pay the same to the bank as and when received.
The customer will state that their engagement to pay
shall continue in force, notwithstanding any changes
in the individuals composing the respective firms,
and that no responsibility is to attach to the bank or
the bank’s agents as to documents, beyond seeing that
they purport to be in order, and they agree to hold the
bank and the bank’s agents harmless in respect of
any loss or damage that may arise in consequence of
error or delay in transmission of the bank’s or the
agents’ messages, or misinterpretation thereof, or
from any cause beyond the bank’s or the agents’
control.

Advances against Imported Produce (not Cabled).

In the first chapter a broad outline of how advances
against produce were carried through is given; in



86 BANKERS' ADVANCES AGAINST PRODUCE

the second chapter we discussed the details of the
Factors’ Act of 1889, and touched briefly upon the
Sale of Goods Act, 1893. In the next chapter we
discussed, the significance of the various documents of
title. In this chapter Hypothecation, Lien, and Pledge
are dealt with, and we will now see how the various
documents are deposited, how the bank safeguards
itself, and how the overdrafts granted are liquidated.

The simplest form of advance is when the customer
says “I will deposit with you this Bill of Lading
representing such and such goods,” or, ‘“ I will store in
your name such and such goods and will hand you the
Warehousekeepers’ Receipt, and I will pay you cash
against each Delivery Order or Transfer Order I
require, until I liquidate the advance.”

But the transaction does not often take this form,
and so methods have been devised, and suitable
forms drafted, to meet other conditions which arise.

You will quite understand that the procedure
outlined refers only to that employed by a particular
bank, and the forms explained are those in daily
use, but they are more or less identical with those
used by other banks who advance against produce.
(For copies of the forms referred to see Appendix.)

The borrower fills in an “ advance application "’
letter,! in which he enquires if the bank will advance to
him and on what conditions, the sumof £..... against
property, the particulars and value of which are
listed at the foot of the letter, and the borrower
undertakes to repay on or before a certain date. He
informs the bank that he will effect the Fire Insurance
on the property, and in the event of loss will hand the
amount received from the insurance to the bank.
The price which the borrower must insert in the

1 See Appendix, Form A,
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application must be the market price of the day.
It happens sometimes that the applicant, having sold
the goods, fills in the contract price, but this is not
sufficient. 'What the bank requires is the price
which the goods would bring in the market if it became
necessary for the bank itself to realize. If the goods
have been sold, the particulars of sale, viz.: buyer’s
name and contract price should also be inserted.

Usually on produce advances a margin of 10 per cent.
to 20 per cent. is required. This varies, however,
being governed by the marketability of the produce.
The advance is granted for a term not exceeding
three months. This time is fixed so as to afford an
early opportunity for reviewing the condition of the
advance, the security and the market. Of course, the
produce loan department watch the market day by day,
and report to the management anything calculated
to cause anxiety.

Should the security be a Bill of Lading, endeavour
to get the full set. We discussed the reason for this
in the previous chapter, but as this is sometimes
not possible, find out where the remainder of the
bills are and keep a look out for them. Should the
goods arrive before the Bill of Lading, as may happen,
the bank sometimes joins with the customer in giving
the shipowner an indemnity, under which delivery
of the goods is obtained without production of the
Bill of Lading. This should be done but rarely and
with caution.

It will be found convenient not to have a general
advance account in which all advances for the
customer are entered, but a series of accounts—
advance No. 1, advance No. 2, and so on—the records
of which can be kept separately, and the proportion
of security to advance accurately watched.
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While it is held true no document is legally necessary
to establish a banker’s general lien over all the
securities lodged by a customer, whether originally
connected or not with the specific advances comprised.
in the customer’s total indebtedness to the bank,
it is well to place the matter entirely beyond question,
and to impress the fact on the customer by taking
from him a General Lien Letter. (See Appendix,
Form P.)

As soon as each individual advance is paid off by
the proceeds of sales, or otherwise, the account should
be made up at once, and the charges debited to the
customer’s current account, and the specific advance
ruled off. -

In the forms used by the bank for the purpose of
establishing a trust under which the sale of the
produce may be effected and the proceeds paid into
the bank, it should be noticed that although the
forms are regulated to a certain extent by the nature
of the security, they are all drawn with a view of
establishing the ownership by the bank of all the
documents, the produce and the proceeds, and the
obligation on the part of the borrower to hold all the
documents, produce and proceeds, in trust for the
bank. The forms further stipulate that the borrower
shall insure against Fire Risk, and in case of loss, pay
the insurance money to the bank.

The security tendered may be in several forms,
viz,—

1. Bill of Lading.

2. Dock Warrants, Warehousekeepers’ Warrants,
or Warehousekeepers’ Receipts.

3. Transfer Orders.

1. The customer having applied for an advance



THE PLEDGE 89

on Form A,! may at that point be able to bring the
Bill of Ladmg with him, but it very frequently happens
that he requires to draw the money from the bank to
lift the Bill of Lading elsewhere ; the bank accordingly,
in that case, makes the advance without any security
for the moment. The Bill of Lading is then brought
to the bank, and the bank hands it back to the
customer, on the arrival of the goods, accompanied
by a letter in Form “B " or Form “ C.” Form “B”
is used where the property is going to be stored in
warehouse, and the Warehousekeeper’'s Receipt in
the name of the bank handed to the bank. Form
“C” is used where the property is going to be sold
ex Quay, or where sale is so imminent that the bank
agrees to allow the customer to retain custody of the
property. To each of these letters “B” and “C"
is appended a form of acknowledgment for the customer
to sign and return to the bank, which, it will be seen,
is a definite engagement to carry out the bank’s
instructions. The customer’s acknowledgment is
technically known as a ‘ Trust Engagement ' or
“ Trust Letter.” In the event of Form “ B having
been used, the Warchousekeeper’s Receipt in due
course is handed to the bank.

In some cases the bank sends the Bill of Lading
direct to the warehousekeeper with a letter (Form
“K”) instructing the warehousekeeper to claim,
warehouse, and hold the property in the name of the
bank, and the warehousekeeper acknowledges receipt
of the documents in a form provided by the bank,
undertaking to carry out the bank’s instructions.
It may happen that part only of the goods represented
by the Bill of Lading have arrived ; in that case the
warehousekeeper returns the Bill of Lading to the

1 See Appendix.

7—(1819)
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bank marked with the portion delivered, so that the
balance of the property may be dealt with on arrival
later on. ¢

As soon as the warehousekeeper has claimed and
stored the goods and handed his receipt to the bank,
the bank at once sends to the customer a letter (Form
“J ") soas to put in writing the conditions on which
the advance is made, and receive in due course the
“ Trust Engagement *’ appended thereto, duly signed
by the customer.

2. In the event of the advance being made
against Warehousekeeper’s Receipt, Warehousekeeper’s
Warrant, or Dock Warrant, the customer makes
application on Form “A,” but instead of Form “B"”’ or
Form ““ C,” the bank’s Letter of Instructions is issued
in Form “ J.”” This form also establishes a Trust.

3. When Delivery or Transfer Orders are tendered
as security Form “L” is used. In most cases the
bank at once lodges the order with the warehouse-
keeper for the goods named therein to be stored in
the bank’s name ; occasionally the document is handed
back again to the customer to be dealt with by him.

The goods, sooner or later, will be sold or the advance
paid off out of other money and a Delivery Order or
Transfer Order will be required ; the customer then
applies for the order, either Transfer or Delivery as
the case may be, using Form “ D" This form must
be signed by the customer, or by some duly authorized
person on his behalf, and must refer to the original
Trust Letter. Against this application a Delivery
Order or Transfer Order is issued on Forms “E,”
“F,” or “G.” In the selection of the particular form
of Delivery Order or Transfer Order the bank is guided,
first of all, by the requirements of the particular
warehousekeeper with whom the goods are stored ;
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secondly, by the question of whether the customer
wishes the goods transferred to his order in the books
of the warehousekeeper or wishes to have them
3ctually delivered. Care must be taken in the issuing
of these orders that the warehousekeeper be directed
to collect - rent and charges before delivering or
transferring the goods.

The order having been signed and handed to the
customer, the sale must be entered in a diary, under
the date when proceeds are due, all important particu-
lars being given. This diarising is most important.
SRould the proceeds not come in promptly, enquiry
should at once be made of the borrower as to the reason
for the delay, and, if necessary, he should be reminded
frequently ; for the maxim “Watch the proceeds”
comes into play at this point, and gentleness combined
with firmness in the early stages will often save the
bank a bad debt, and may earn a customer’s gratitude.
The particulars given on the application for the
Delivery Order or Transfer Order, must, of course,
correspond strictly with the details on the Trust Letter.

In all cases, the borrower advises the bank of the
names of the people to whom he has sold the goods ;
these names should be carefully scrutinized, and the
bank should satisfy themselves as to the standing
of the buyers. The amount for which the goods are
sold should be watched with reference to the market
price and an explanation received if the prices vary
at all considerably, and the ‘‘ prompt " should accord
with the usual trade terms.

The credit notes (for specimens on the various
forms see Appendix) upon which the various proceeds
will be paid in must contain sufficient particulars of the
sale to which the proceeds relate, to enable the trans-
actions to be duly recorded and marked offin the diary.
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There will be times when the borrower will want
to withdraw the documents the bank hold, and
substitute others in their place. In this case, a letfer
(Form “M"”) is addresssed to the bank, in which
the borrower refers to the bank’s original Letter of
Instructions relating to advance No..... for £..... ,
and asks to be allowed to substitute certain property
detailed in lieu of the property listed in original letter,
and the terms of the original Trust Letter are revived.
As regards the bank’s position, reference should be
made to the Factors’ Act, 1889, Section 5, which 1s
discussed fully in the second chapter.

Sometimes a Delivery Order or Transfer Order is
given for produce which has been sold, and it happens
that the buyer refuses the goods; the broker or the
borrower will then hand the goods back to the ware-
housekeeper, obtain a fresh receipt in the bank’s
name, and hand the receipt to the bank on the sub-
stitution Form ‘“ M.” This is done to re-establish the
Trust, and to make quite sure should the substituted
property turn out afterwards to be different from the
original property.

Watch carefully that any substitution is antecedent
to or simultaneous with the receipt of proceeds.

Substitution ought not to be encouraged.

Deterioration and Rent.

A sharp look out should be kept that the bank
delivers every package lodged in its name in the
warehouse, or it may be surprised some day by a
demand for rent for some forgotten package. A
case is known where a bank had some thousands of
bundles of jute fibre stored, and as these bundles were,
relatively speaking, small, the delivery orders were
generally worded * deliver 500 bundles more or less.”
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Five years after this particular advance had been
closed, and the firm defunct a year or more, the
warehousekeepers demanded £3 to £4 rent for some
thirty bundles, which had been lying in the warehouse
forgotten in a corner; the value of the fibre being
about 30s., the bank told the warehousekeepers to
realize and get what they could, and as the warehouse-
keepers acknowledged they had overlooked the goods,
they did not press for the rent, but took possession
of the fibre, and, presumably, realized somethng
towards their claim. Again, a firm of grain merchants
stated that some years ago they had some tons of
Siberian beans stored in bulk in a warehouse, and they
lay there undisturbed for three years. At last, having
found a purchaser, workmen were sent to place the
beans in sacks, the beans being stored in bulk. The
first touch of the wooden shovel, however, caused the
whole mass to collapse; rats had burrowed in below
and eaten the whole of the core, leaving an outer
shell of beans which were valueless. It seems
extraordinary that the beans should stand in spite of
the natural vibration of the building, but such was the
case, and the owners not only lost the value of the
beans, but had been paying rent for three years.

Death of a Partner in a Firm.

Security may cease to be effectual as cover for
further advances by reason of a change in the
personality of the borrower.

Should there be a firm with one person only trading
in the firm name, it is the duty of the executors to see
that the Trust Engagements are carried out, accord-
ingly it is not necessary for the executors to sign any
fresh letters. But if a fresh partner is introduced,
and he continues to trade in the old name, he should
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sign any general lien letter which might be necessary.
Should the advances be all taken in one account, it
must not be forgotten that it may be necessary, to
draw a line in the account, in the event of the bank
deciding that the liability of the deceased partner’s
estate should be preserved.

Insolvency or Bankruptcy of Customer.

It will be clear that if the bank’s security is a Bill
of Lading their position is sound, but how will the
bank stand in the case of Warrants, Warehouse-
keepers’ Receipts, Wharfingers’ Certificates and
Transfer Orders ?

By Clause 44 of the Bankruptcy Act, 1913, property
held by the bankrupt on trust for any other person
is not divisible amongst his creditors, and where a
man holds property as a mere agent or factor, he will
be considered to hold it as a trustee, and should he
become bankrupt, his principal can claim it, so long
as it is distinguishable from the mass of the bankrupt’s
property.

The various documents of title which are handed
back again by the bank to the customer, are held by
that customer as agent for and on behalf of the bank
and the customer signs the acknowledgment, engaging
to hold the documents, or the goods represented
thereby, or the proceeds thereof, as trustee on behalf
of the bank, and the efficacy of a Trust Letter
properly drawn, as a lien over the goods and the
proceeds, has never been disputed. In.the case of the
North Western Bank v. Poynter Soms & Macdonald,
it was held that the bank’s security was not invalidated
by reason of the fact that the goods had been handed
back to the customer for realization on the bank’s
account. If this is the true position, no question as
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to “being in the possession, order or disposition "’
could arise on the bankruptcy of the customer.

. Lord Justice Vaughan Williams, in his work on
Bankruptcy (6th Ed., 199), states that the dock owner
or warehousekeeper must attorn to the holder of the
documents. This may be true as regards Warehouse-
keepers Receipts and Transfer Orders, but not in the
case of Transferable Warrants issued by warehouse-
keepers or wharfingers who, under special Acts of
Parliament and in accordance with the terms of the
warrant, will not part with the goods except on
production of the warrant.

As regards a Delivery or Transfer Order, this should
be lodged as soon as possible with the warehouse-
keeper and the goods claimed, for until this is done
the goods remain in the possession, order and dis-
position of the owner, and should he become bankrupt,
the property will vest in his trustee.

Fire Insurance.

The bank should insist on having the fire insurances
effected with a substantial company. If a policy of
a weak company is tendered, it is a matter for con-
sideration, and the question should be looked at with
an eye to the position of the customer.

The statement of the customer that he has effected
insurance: with such and such company is usually
accepted. In some cases the policy is handed to
the bank, it is then indorsed with the bankers’ clause
which reads—

Indorsement No......... Memo:— £........
B (R ) of the insurance by this policy is limited
to apply to merchandise only as within described
in which the insured and ...........coi0iiiienn
are jointly interested as merchants and brokers or
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bankers respectively. Subject separately to the

conditions of average.

If, however, at the breaking out of a fire the
value of such merchandise be less than the total
insurance limited to apply thereto, under this and
other specific policies, then the excess insurance
shall be deemed to have reverted to the insured
in terms as within stated.

In the case of two or more concurrent insurances,
the excess insurance which shall revert under this
policy shall be in rateable proportion to the total
of such concurrent insurances.

Entered in the Office Books this ........ day of
This bankers’ clause is used in Liverpool, Manchester

and Hull.

Inasmuch as the bankers’ clause describes the
insurable interest as a ‘“ joint ”’ interest, the customer
has to join with the bank in making any claim under
the policy. This would be inconvenient, if not
dangerous, to the bank in the event of the bankruptcy
of the customer. Accordingly, when a customer fails
it is necessary that the bank should take out a fresh
policy in its own name.

In a policy in favour of the banker’s customer only,
there is no privity between the banker and the
Insurance Company. In either case, it is essential
that the goods should be insured to their full market
value, such policies being subject to the Average
Clause.

Floating policies are used as ‘‘ a blanket,” covering
goods on arrival for a night or so; specific policies
being taken out as soon as possible. Nearly all firms
keep a ‘‘ floater or two *’ going, and these are seldom
if ever indorsed with the bankers’ clause.
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Floater premiums are, as a rule, higher than
premiums on specific policies, but grain and flour
premium is the same on both floaters and specific
policies.

General Average.

The term ‘ General Average’ (otherwise but not
usually called Gross Average) expresses the contribu-
tion, which by the Commercial Law of every country
in Europe is made by the general body of proprietors
of the ship or cargo, towards the loss sustained by any
individual of their number, whose property has been
sacrificed for the common safety ; as where in a storm
jettison is made of any goods, or sails or masts are cut
away. But to found this obligation, it is essential
that the ship should be eventually saved; and that
the sacrifice so made should have, in fact, conduced
to her preservation, and also that the cargo so jettisoned
was laden in a proper manner; for goods stowed
upon the deck (unless where a special custom
authorizes such stowage) are not the subject of
General Average.

The proportion which the value of the property
so sacrificed bears to the entire value of the whole
ship, cargo and freight, including what has been
sacrificed, is first ascertained ; and then the property
of each owner contributes in the proportion so
found. Under the usual maritime policies the under-
writers are liable for these payments made by the
assured.

A very common clause is *“ General Average payable
according to York-Antwerp Rules, 1890.” This refers
to a code of rules settled and adopted by a series
of International Conferences, including one at York
in 1864, Antwerp, 1877, and Liverpool, 1890.
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Marine Policies.

The Bill of Lading is full of clauses which exempt
the shipowner from responsibility for losses of all
kinds. The extent of these varies. Broadly speaking,
they exempt the shipowner from liability for accidental
marine losses, where there has been no negligence,
but often they exempt him from liability, though the
losses may have been caused by the negligence of his
servants, or contributed to by such negligence. All
these losses may be insured against, and persons
called underwriters undertake to bear them; the
bank should see that any policy held covers all cases
in which the shipowner is not liable. The liability
of the shipowner is limited by the Merchant Shipping
Act, 1862, Section 54, in respect of any one marine
casualty to £8 per ton of the ship’s registered tonnage
where there is no loss of life; and the liability is
limited to £15 per ton where liability for loss of life
also comes in. The policy may be for a voyage, or
for twelve months. It should provide—

1. An indemnity against direct loss or damage of
the goods by marine casualties.

2. Indemnity against liability to contribute to
General Average, or Salvage, or to bear cxtraordinary
expenses for the protection of the particular goods.

Floating policies are taken out to cover a number
of shipments of goods, the merchant not knowing,
when he takes out the policy, when the goods will be
shipped, the quantities, or the ships that will carry
the goods. Sometimes the policy will be for a large
sum to cover a number of shipments, which, as made,
the merchant is bound to declare under the policy.
This declaration of the shipment, showing the value
of the interest in it, is indorsed on the policy, and
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gradually the amount of the policy is exhausted.
As a policy of this description cannot be attached
to.the Bill of Lading, certificates are issued for the
specific shipment, and can be used for negotiation
in place of the policy. The certificate will refer to
the floating policy, will certify that the goods are
held insured in accordance with its terms, and will
state some of the general features of the policy such
as the nature and extent of the voyage, and as to
whether partial losses are or are not covered. The
certificates generally state that they are to stand in
place of the policy, and that the insurance moneys are
to be payable to the holders of the certificates.

A certificate given under a duly stamped floating
policy made in the United Kingdom does not require
a fresh stamp, but a certificate given under a floating
policy made abroad, and so not stamped under our
Revenue Laws, must be stamped in order to collect a
claim in the United Kingdom as a policy within ten
days of arrival in the United Kingdom at the rate of
1d. per cent.

The delivery of the policy or certificate to the
banker is evidence of an agreement between him
and his customer that the banker is to have the
benefit of the insurance, and if notice of that agreement
is given to the underwriters, the transaction will be
binding upon them. They will at their peril pay any
moneys which may be due under the policy to anyone
but the bankers. The legislature in 1868 further
provided that the full legal title to a policy may be
assigned so as to enable the transferee to sue upon it
in his own name, subject to any defences, which would
be available against the transferor.

A VALUED PoLicy is one in which the value of the
goods is fixed by the policy.
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AN UnvaLueED PoLicy where no agreed valuation
is made; the policy merely describes the goods, and
states that so much is insured upon them, leaying
the value of the goods, or the assured interest in them‘ )
to be determined when occasion arises.
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CASES

Case 1
Inglis v. Roberison & Baxter (1898), A.C. 616; 67
L.J.pP.C. 108; 79 L.T. 224; 14 T.L.R. 517.

Section 3 of the Factors’ Act, 1889, applies only
to a pledge by a ‘‘ mercantile agent’ as defined
by the Statute ; therefore, where the owner of goods
in a bonded warehouse indorsed the delivery order

*to the appellant as security for a loan without
notice to the warehousekeeper, held that the
appellant’s title did not prevail against that of
the respondents, the unpaid vendors, who had
arrested the goods.

Case 2
Cole & Amnor. v. North Western Bank (1874); L.R.
ix 470.

To constitute a person an ‘‘ agent intrusted with
the possession of goods’ within the Factors’ Act
he must be intrusted with them in the character of
such agent, that is, for the purposes of sale. If
besides the character of agent he also carries on an
independent business as a warehouseman, goods
intrusted to him for the purpose of warehousing
them are not ‘‘ intrusted ”’ to him as agent within
the meaning of the Act.

Case 3
City Bank v. Barrow (1880), L.R. v., 664.

Where there is a power by law to sell a purchaser
may obtain from the vendor, even as against the
true owner, a good title, but that cannot extend by
implication to a pledge.

101
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Case 3a

Poytalis v. Tetley (1867), L.R. 5 Eq. 140; 37 L.J.¢h.
139; 16 W.R. 503; 17 L.T.N.S. 344.

Where a Mercantile Agent has pledged goods to a
pledgee, but not for their full value, the goods so
pledged are still within the Mercantile Agent’s
control, so as to enable him to pledge them for the
balance of their value. They were, to quote the
words of Page-Wood V.C., “within his control,
being in the possession of another person sub]ect
to his control and on his behalf.”

Case 3b

Gunn v. Blockow, Vaughan & Co. (1875), L.R. 10
Chy., 491.

Wharfinger’s certificates are not documents of
title, and their delivery passes no right to the
goods ; and no custom of trade can give them the
effect of warrants or documents of title against the
vendors.

Case 4

Hardman v. Booth (1863), Hurlstone & Coliman's
Reps., Vol. I, 803.

Where goods are delivered to a person who is
not in fact authorized to receive them as agent,
no property passes, and such unauthorized person
is not “intrusted with the possession of goods
within the Factors’ Act; a pledgee of such goods
selling under his power of sale will be liable to the
true owner for the amount realized by the sale,
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Case 5

Fuentes v. Montis and another (1868), L.R. 4 C.P. 93.

An agent “entrusted with' and in possession of
goods or of the documents of title to goods ** within
the Factors’ Act is a person who is entrusted as
agent for sale; and consequently one whose
authority to sell has been revoked cannot make a
valid pledge of goods which had been entrusted
to him for sale, but which have been wrongfully
retained after his authority has been revoked and
the goods demanded from him by his principal.

Case 6

Sewell v. Burdick (1884), 10 Ap. Cases, 74.

The mere indorsement and delivery of a Bill of
Lading by way of pledge for a loan does not pass
‘ the property in the goods”’ to the indorsee so as
to transfer to him all the liabilities in respect of the
goods within the meaning of the Bills of Lading Act
(e.g., for the freight).

Case 7

Lickbarrow v. Mason (1786), Smith’s Leading Cases,
1, 693 (11th Ed.)

The Vendee of goods may by assignment of the
Bill of Lading to a bonra-fide transferee defeat the
vendor’s right to stop them in #ransitw in case of
the vendee’s insolvency.

The consignor may stop goods #n transitu before
they get into the hands of the consignee in case of
the insolvency of the consignee; but if the con-
signee assign the Bill of Lading to a third person
for valuable consideration, the right of the con-
signor as against such assignee is divested. There
is no distinction between a Bill of Lading indorsed
in blank and an indorsement to a particular person.
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Case 8

Myerstein v. Barber (1866), L.R. 2 C.P.38; A.C,
317.

A Bill of Lading remains in force until there has'
been a complete delivery of the goods thereunder
to a person having a right to receive them, and is
not spent or exhausted by the landing and ware-
housing them at a sufferance wharf—at all events
so long as they are under a stop for freight. * There
can be no complete delivery of goods under a Bill
of Lading until they have come into the hands of
some person who has a right to possession undeér
it.”

The person who first gets the Bill of Lading
(though only one of a set of three) gets the property
which it represents, he need not do any act to
assert his title, which the Bill of Lading itself
renders complete, and any subsequent dealings
with the others are subordinate to the rights passed
by that one.

Case 9

Glynn v. East & West India Dock Company (1882),
7 App. cases, 591.

Where goods were shipped under a Bill of Lading
drawn in parts, to be delivered to the consignee
“or his assigns, the one of which Bills being
accomplished the others to stand void,” the master
or the warehouseman who has the custody of the
goods under the Merchant Shipping Act, 1802,
is justified in delivering on production of one part,
although there has been a prior indorsement for
value to the holder of another part; provided
delivery be bona-fide and without notice of such
prior indorsement.
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Case 10
-Porteus v. Watney (1878), L.R. Q.B.D. 3, 5§34.

A charterer is liable for demurrage although
he is prevented from getting his goods by the delay
of other consignees.

Case 11

Wegener v. Smith (1854), Common Bench Reps. 15,
285.

The acceptance of a cargo by the indorsee of the
Bill of Lading whereby the goods were deliverable
to order ‘‘against payment of the agreed freight
and other conditions as per Charter Party” is a
circumstance from which the jury may imply a
contract on his part to pay demurrage stipulated
for by the Charter Party, notwithstanding his
refusal at the time of receiving the goods to pay the
demurrage.

Case 12

Chappel v. Comfort (1861), 10 Common Bench
(N.S.) 802.

Where cargo was deliverable to the consignee,
“he or they paying freight as per Charter Party,”
and in the margin of the Bill of Lading appeared
the words ** there are eight working days for unload-
ing ”’ : held, that the consignees by accepting the
Bill of Lading incurred no liability for demurrage,
although the vessel was detained for four days
beyond the time mentioned.

8—(1819)
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Case 13

Cox, Patterson & Co. v. Bruce (1886), 18 Q.B.D., 147,

Where a Bill of Lading contained the followmg
provision ‘“ If quality marks are used they are to be
of the same size as the leading marks and contiguous
thereto, and if such quality marks are inserted in
the shipping notes and goods are accepted by the
mate, Bills of Lading in conformity therewith
shall be signed by the captain, and the ship shall
be responsible for the correct delivery of the goods ™’ ;
held, on the facts that an indorsee of the Bill of Lad-
ing without notice of the incorrectness of the
description of the marks therein, had no right of
action against the shipowner either for breach of
contract or upon the ground that they were estopped
by the representation in the Bill of Lading.

Case 14

Parsons v. New Zealand Shipping Company (1901),
1 Q.B. 548, 17 T.L.R. 274.

Where a shipowner tendered goods to the holder
of a Bill of Lading bearing different marks from
those appearing in the margin of the Bill of Lading:
Held, that Section 3 of the Bills of Lading Act,
1885, did not estop the shipowner from showing
that the goods tendered were in fact part of the
goods shipped under the Bill of Lading, the difference
in the marks affecting merely the identification
and not the identity of the goods.

Case 15
Hyman v. McLintock (1907), Scotch L.R. xliv, 691

The transfer of a Bill of Lading constitutes a good
security valid against a trustee in bankruptcy ;
but the claim of the trustee is preferable to that of
the holder of store warrants and delivery orders.
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Case 16

. M'Ewan v. Smith (1849), 2 House of Lords Cases,
309.

The giving of a delivery order does not, without
some positive act done under it, operate as a
constructive delivery of the goods to which it relates,
nor deprive the owner of the goods who gave it of his
right of lien for their price, even as against the
claim of a third party who has bona-fide purchased
them from the original vendee. Blackburn on Sale
(p. 302).

Case 17

North Western Bank v. Poynter, Son & Macdonald
(1895) A.C. 56.

The pledgors of a Bill of Lading representing a
specific cargo were under contract to sell a larger
quantity of like goods to third parties. The
pledgees (the bank) returned the Bill of Lading
to the pledgors, to obtain delivery of the merchandise,
and sell on the pledgees’ behalf, and account for
the proceeds towards satisfaction of the debt. It
was held that the pledgees’ security was not affected,
and that they were entitled to the proceeds of the
cargo, as against general creditors of the pledgors
who had attached them.

In the law of Scotland as in the law of England,
a pledgee may re-deliver the goods to the pledgor for
a limited purpose without thereby losing his rights
under the contract of pledge.
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ADVANCE APPLICATION.

Form A.

To the BANK OF X, LIMITED.

Be good enough to snform melus sf the Bank will advance

to mefus, and if so on what conditions, £...................

against the undermentioned property, the value of which ss statsd
at foot, which advance, sf made, I|we engage to vepay on or
before the...........cc.. ccvrccnevinner XL,

Fiye Insurance on said Properly will be duly effected by me/us,
the amount of which sn the event of loss, will be handed to you.

Advance Account No............ccueur ...

PARTICULARS OF PROPERTY.

Net
Marks. Property. Weight. Price. || Value. Ship. Warehouse,
£
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B/L. Insce.—W'house, &c.
Form B.

BANK OF X, LIMITED,
LIVERPOOL,................... ...19..

To M.

I enclose Bill....of Lading for

and I request you to hold the same and the property represented thereby as
Trustee... for this Bank, and I direct you to deal with the said property and
net proceeds thereof in 'the Sfollowing manner ;

You are to warchouse the said property in the name of this Bank (save and
except such part of the property, if any, as may be sold by you b;fora the same
shall have been warehoused) and to hand me tn due course Warehouse Receipt
for the property so warehoused.

You are to sell thesaid property (either before or after it has been warehoused
in the name of this Bank) as the agent of, and for account of this Bank.

If the said property or any part thereof shall be sold by you before it has
been warehoused, you are to pay, specifically and directly to this Bank,
the net proceeds them;f ) tmmedtately on receipt, to the credil of. ..

panying each of such payments b:v @ credst

note in the enclosed form.

If at any time, or from time to time, afier the said property or any part
thereof shall have been warehoused in the name of this Bank, you shail be
entrusted by this Bank with any delivery order oy other document entitlin
you to the possession or comirol of the said property, or any part thereof,
you are requested to hold such delivery order, or other document, and &
property rvepresented thereby, in trust for this Bank and, when any sale of
the said property has been effected by you, I request you to jay the net proceeds
thereof specifically and divectly to this Bank, immediately on receipt, in the
same manner as divected above with respect to the proceeds of any property
sold before being warehoused.

You are also requested to keep the said property fully covered by Insurance
from fire in trust for this Bank and to recover and receive any Marine or
Fire Insurance moneys which may b due in respect of the said property
and to pay the same specifically and directly to this Bank, smmediately on
receipt, in like manner as proceeds of sales.

You are also at any time, and from time to time, whilst any of the above-
mentioned docummts or proparty remain in your possession or under your

control, ¢ ately upon request by this Bank, to return to this Bank such
documents or ddwer to this Bank or to its nominee such property, against
payment to you of any y is actually made by you on

account thereof.
Your confirmation on the annexed form will oblige,
For the Bank of X, Limited,

For form of credit note see back hereof.
111
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Form B.
(copy.) BANK OF X, LIMITED,
LIVERPOOL,............. ........19. .

I enslose Bill....of Lading for

a I request you to hold the same and the property represented thereby as
rustee....for this Bank, and I direct you to deal with the said property and
net proceeds thereof in the following manner ;

o are to warchouse the said property in the name of this Bank (save and
except such part of the property if any, as may be sold by you before the same
shall have been wurehoused? and to hand me in duce course Warehouse Receipt
Jor the property so warehoused.

You are to sell the said property (either before or after it has been warehoused
in the name of this Bank) as the agent of, and for account of this Bank.

If the said property or any part thereof shall be sold by you before it has
been warehoused, you are to pay, specifically and directly to this Bank,
the net proceeds thereof, immediately on receipt, to the credit of. .. .... . .. ..
e e e GCCOUNE, accompanying each of such payments by a credit
note in the enclosed form.

If at any time, or from time to time, after the said property or any part
thereof shall have been warehoused in the name of this Bank, you shall be
entrusted by this Bank with any delivery order or other document entitlin,
you to the possession or control of the said property, or any part thereof,
you are requested to hold such delivery order, or other document, and the
property represented thereby, in trust for this Bank and, when any sale of
the said property has been effected by you, I request you to pay the net procecds
thereof specifically and directly to this Bank, immediately on receipt, in the
same manner as directed above with respect to the proceeds of any property
sold before being warehoused.

You are also requested to keep the satd property fully covered by Insurance
Jrom fire in trust for this Bank and to recover and receive any Marine or
Fire Insurance moneys which may become due in respect of the said property
and to pay the same specifically and directly to this Bank, immediately on
receipt, in like manner as proceeds of sales.

You are also at any time, and from time to time, whilst any of the above-
mentioned documents or property remain in your possession or under your
control, immediately upon request by this Bank, to return to this Bank such
documents or deliver to this Bank or to its nominee such property, against
payment to you of any mecessary disbursements actually made by you on
account thereof .

Your confirmation on the annexed form will oblige,
For the Bank of X, Limited,
For form of credit note see back hereof.

Liverpool,......

To the Bank of X, Limited.

I/we acknowledge the receipt of your letter to mefus, of which the foregoing
is a copy, with the Bill..of Lading and......... ...... ... ..... ... ... ..0f Marine
Insurance therein mentioned, and, in consideration of receiving the same,
Ijwe undertake and declare that I[we will deal with the several documents,
property, proceeds and Insurance moneys referred to in your said lelter in
accordance with your directions theresn contained.
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B/L. and Insce.
Form C.

BANK OF X, LIMITED,
LIVERPOOL,...........cnrerennen. 19 ..

I hand to you herewith Bill  of Lading for

on the express understanding that you are to hold said Bill of Ladmg,
.....of Marine Insurance, the property represented
thereby, and the net pr ds thereof, respectively, in trust for this Bank ;
and on the further understanding
that you will not part with the said Bill  of Lading, or. ..... ..
of Marine Insurance or property for any purpose whatever (except in
accordance with the customary course of business, for the purpose of
obtaining possession of such property andfor warchousing the same
eandjor delivering the same to the purchaser thereof or enabling him to
obtain possession thereof) but will retain the entive control of the said
documents and property respectively, and hold the same as Trustee for
this Bank, and further that you will pay the net proceeds of all sales and
insurances specifically and directly to this Bank, immediately on their
receipt, to the credit of . . ... ...

account, and that you will keep the property fully covered by Insurance
from fire in trust for this Bank, and that you will, in the event of loss,
recover, receive, and apply the Insurance money in like manner as
proceeds of sales ;

and further that you will at any time upon the request of this Bank return
to it the said Bill of Lading and. ...  .............. . e of
Marine Insurance, or deliver to thts Bank or to its nammee, the said
property or such portion thereof as shall remain unsold, against repayment
of any necessary disbursements actually made by you on account thereof ;

and further that if all or any part of the property represented by the said
Bill  of Lading, and... s .. of Marine Insurance shall,
under instructions jrom thts Bank or otherwlse, be obtained by you,
and warehoused in the name of this Bank, pending sale and delivery
to a purchaser, the conditions and directions herein contained and your
acknowledgment and undertaking on the form annexed shall apply to
all such delivery orders or other documents relating to the property so
warehoused as shall be received by you from this Bank and to the property
represented thereby and to the net proceeds of all sales thereof ;

and I hereby direct you to pay the net proceeds of all sales and marine and
fire insurances of the said property specifically and directly to this Bank,
smmediately on their veceipt, to the credit of the said account, accompanying
each payment by a Credit Note in the enclosed form. (Copy of form
on back hereof.)

For the Bank of X, Limited,
R ..Manager.
Please acknowledge rccnpt hereoj on thc fom amwxed
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(cory.) Form C.
BANK OF X, LIMITED,
LIVERPOOL,........... ...... e 19....

To M

I hand to you herewith Bill  of Lading for

........................................ of Marine Insurance, the properly represented
thereby, and the nel proceeds thereof, respectively, sn trust for this Bank ;
and on the further understanding
that you will not part with the sasd Bill  of Lading, or........... ... cocceveen
of Marine Insurance or property for any purpose whatever (except in
accordance with the customary course of business, for the purpose of
obtaining possession of such gropcrty and/or wanhoasin7 the same
andjor delwering the same to the purchaser thereof or enabling him to
obtain possession thereof) but will retain the entire control of the said
documents and property respectively, and hold the same as Trustee for
this Bank, and further that you will pay the net proceeds of all sales and
snsurances specifically and directly to this Bank, immediately on their
ereceipt, to the credit of. .

account, and that you will keep the property fully covered by Insurance
from fire in trust for this Bank, and that you will, in the event of loss,
vecover, receive, and applv the Insurance money in lhike manneras
proceeds of sales ;

and further that you will at any time upon the request of this Bank return
to it the said Bill of Lading and... .. . ...... .. e O
Marine Insurance, or deliver to this Bank, or to its nominee, the said
property or such portion thereof as shall v in unsold, against repayment
of any necessary disbursements actually made by you on account thereof ;

and further that if all or any part of the property represented by the said
Bill  of Lading,and . .. v vveeene . .. Of Marine Insurance shall,
wunder instructions from this Bank or otherwise, be oblained by you,
and warehoused in the name of this Bank, pending sale and delivery
to a purchaser, the conditions and divections herein contained and your
acknowle«f;mmt and undertaking on the form ammexed shall apply to
all such delivery orders or other documents relaling to the property so
warehoused as shall be received by you from this Bank and to the property
represented thereby and to the net proceeds of all sales thereof ;

and I hereby divect you to pay the net proceeds of all sales and marine and
Jfire insurances of the sard property specifically and directly to this Bank,
3 diately on thesr receipt, to the credit of the said account, accompanying
each payment by a Credit Note in the enclosed Jorm. (Copy of form

on back hereof.
For the Bank of X, Limited,

Liverpool,
To the Bank of X, Limited,

Ijwe acknowledfe the receipt of your letter to me[us of which the foregoing
is a copy, with the Bill of Lading and..............cocoveuvever e of Marine
Insurance therein mentioned and, in consideration of receiving the same,
I/we undertake and declare that I|we will deal with the several documents,
property, pr ds and I nce moneys referred to in your said letter 1n
accordance with your directions therein contained.

Sixpenny
Stamp.

117



7

Jo spa22044

|

“ “100d¥FALT
NVHL S3IOVId ¥IHLO

11V NO SENDFH) ANV ‘STIIG

° °  JMSI¥ SAVd 0 LV SHLON TVO01

(a180) SMNVE TOOdYFALT NO SHNOIHO
HIATIS
¥ ‘SA0S 4IVH

M B e g (019]
¥ SNDITAFAOS

........................ SHLON ANVIONE 40 JMNVH

el

~61

0y0sg

\°§ 14

40 INNOJOV LIATED

‘papuvy ‘x Jo yuvg

(pamuspuo) —1d0))

118



Form D.
LIVERPOOL,......oocviiiiiiiiies oo 19....

To the Bank of X, Limited.

Referring to my/our letter of engagement to you

O I/we beg to inform you that I/we have

B:
Marks. Co?tlce)?l. Ship. Street.

rnp e eeafeee e e e e e
warehoused With.........ccoociiiiiiiii e
in your name and appertaining to my/our......... .....cceciiiiiinnn. Alc
NOecieteceee e being part of the property referred to

in my/our said letter.
I/We request you to give me/us Delivery Order for the same.

The net proceeds I/we estimate at about £..........cccvveviviiiinnnn
which are due......cccouveciriviiiecciiiiiiecnieneienine and will be specifically

paid to you by me/us as received in terms of said letter.

Received Delivery Order for the
above-mentioned Cotion.






Form E.

Bank of X, Limited.

19....

DMESSYS...covaneeiiireeereieeeeteeeesie e ereeseereeeseresessnessensreas

LI1VERPOOL.

Please deliver to

the undermentioned Cotton, on payment of all rent and charges.

Per pro BANK OF X, LIMITED,
Manager.
Marks. C]gtat]g; Ship. Street.
|
i
Total SAY ittt s

9—(1819) 121
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Form J.
ADVANCE. BANK OF X, LIMITED,

LIVERPOOL,.........coviirnecne e 190
To M

I now beg to put in writing the conditions on which this Bank has advanced
or agreed to advance 10 You the SUM Of L.......... coevereerenernronsd repayable by you
on or before ........... .. i next, on the security of the undermentioned
Property, which you pledged to this Bank, and for which this Bank now
holds Warehouse Receipts or Warrants.

This Bank is to have 4 diate and absolute power of sale, and, under
vthat power, I authorize you to sell the said property on behalf of this Bank
in the customary course of business, and if at any time, or from time to time,
you shall be entrusied by this Bank with any delivery order or other document
entitling you to the ﬁossession or control of the said property, or any part
thereof, you are to hold such delivery order or other document and the property
represented thereby in trust for this Bank and, when any sale of the said
property has been effected by you, I direct you to pay the net proceeds thereof
specifically and directly to this Bank, ¢ diately on receipt, to the credit
of YOUP . . i. o cee et e, . BCCOUNLE.

You are at any time, at the request of this Bank, to give to this Bank
particulars of any sales of the said property made by you, and to gsve to this
Bank full authority to receive all sums due, or to become due, from any person
or persons tn respect of any such sales.

ntil the whole of the said advance shall have been repaid,the said property,
ar such part thereof as shall remain in the possession or under the control of
this Bank, shall at all times represent a markel value equal to at least 10 per
cent. over and above the amount due for the time being to this Bank in respect
of the said advance, and if at any time, or from time to time, such property
shall represent less than the value aforesaid you are, immediately upon demand
by this Bank, to pay or transfer to this Bank cash or property sufficient to
make up such value.

You are to keep the said property fully covered by imsurance from Fire,
in trust for this Bank, and, in the event of loss, to recover and receive the
insurance money and to pay the same specifically and directly to this Bank,
immediately on receipt, in like manner as proceeds of sales.

You are also at any time, and from time to time, whilst any such delivery
order or other document as aforesard, or any property represented thereby,
shall remain in your possession or under your control, immediately upon
request by this Bank, to return to this Bank such deltvery order or other
document, or deliver to this Bank or its nominee such property.

The above conditions and directions are also to apply to any Property
which, with the consent of this Bank, may, from time to time, be substituted
as security to this Bank for all or any of the under-mentioned Property, and
to any delivery order or other document relating thereto and to all insurance
money payable in respect thereof.

For the Bank of X, Limited,

e e e s M anager.
PARTICULARS OF PROPERTY,
Marks. Property. Weight. Price. Vljfl:e. Ship. Warehouse.

127



PARTICULARS OF PROPERTY.

Marks.

Property.

Weight.

Price.

Net
Value.

Ship.

Warehouse.

£
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(adPY.)

ADVANCE. BANK OF X, LIMITED,
LIVERPOOL,....... neennnen e 190
To M
I now beg to put in writing the conditions on which this Bank has advanced
or agreed to advance 1o you the Sum Of £ .......ooveveevenceecencaanss repayable by you

on or before..  ..............c.... mext, on the security of the undermentioned
Properly, which you pledged to this Bank, and for which this Bank now
holds Warehouse Receipts or Warrants.

This Bank is to have 4 diate and absolute power of sale, and, under
that power, I authorise you to sell the said property on behalf of this Bank
i the customary course of business, and if at any lime, or from time to time,
vou shall be entyusted by this Bank with any delsvery order or other document
entitling you to the possession or control of the said property, or any part
thereof, you are to hold such delivery order or other document and the property
represented thereby in trust for this Bank and, when any sale of the said
property has been effected by you, I direct you to pay the net proceeds thereo,
specifically and directly to this Bank, immediately on receipt, to the credit
of your ... Ceee e e .. . GcCOunt.

You are at any time, at the request of this Bank, to give to this Bank
particulars of any sales of the said properly made by you, and to give to this
Bank full authority to receive all sums due, or to become due, from any person
or persons in respect of any such sales.

ntil the whole of the said advance shall have been repaid,the said property,
or such part thereof as shall remain in the possession or under the control of
this Bank, shall at all times represent a market value equal to at least 10 per
dent. over and above the amount due for the time being to this Bank in respect
of the said advance, and if at any time, or from time to time, such property
shall represent less than the value aforesaid you are, 1 diately upon d. d
by this Bank, to pay or transfer to this Bank cash or property sufficient to
make up such value,

You are to keep the said property fully covered by insurance from Fire,
in trust for this Bank, and, in the event of loss, to recover and receive the
insurance money and to pay the same specifically and directly to this Bank,
7 diately on recespt, in like manner as proceeds of sales.

You are also at any time, and from time to time, whilst any such delivery
order or other document as aforesaid, or any property represented thereby,
shall remain in your possession or under your control, immediately upon
request by this Bank, to return to this Bank such delwvery order or other
document, or deliver to this Bank or 1ls nominee such property.

The above conditions and directions are also lo apply to any Property
which, with the consent of this Bank, may, from time to time, be substituted
as security lo this Bank for all or any of the under-mentioned Property, and
to any delivery order or other document relating therelo and to all insurance
money pavable in respect thereof.

For the Bank of X, Limited,

(Signed)..... .. e+ e veeen . Manager.
PARTICULA&_B( OF PROPERTY.
Marks. Property. Weight. Price. iVl\;lel:c.“' Ship. Warehouse.
i —h —
Liverpool,....... ... ... . coeveriininnns 19...

To the Bank of X, Limited,

Ifwe have yeceived your letter of which the above is a copy. It correctly
details the conditions on which you made the advance referved to, and I[we
hereby undertake to carry out your directions.

The Property therein specified is insured on your behalf agatnst all Fire
risks in the .. ... eee e ee se seersee s sesras  sass su 4 seass sessessssressrs sanes o
and the Policy held by mefus in terms of your said letter.

I|we estimate that, after deduction of all charges, the value of the above
property at to-day's prices is £............ ...

Si. xpmn;
__Stamp.
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PARTICULARS OF PROPERTY.

Marks.

Property.

Weight.

Price.

Net

“ || Value

Ship.

‘Warehouse.

£
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B/L—W’housekeeper.
Form K.

Bank of X, Limited.

DMESSYS...ccoviereiiiiiiiinies it
Liverpool.

Dear Sirs,
Please take delivery of the Merchandise described

in the enclosed Bill of Lading, as per particulars below, warehouse it

n the Bank’s name, and forward your usual receipt to us in due course.

All charges to be claimed from Messys..............ocooveueiniinniiuennneeeens
Yours faithfully,
Managey.
Marks and Particulars. Property. VVShip or Line. Arn:;.—p‘c:' N
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(Cory.)
B/L—W’housekeeper.

Bank of X, Limilted.

DESSYS....ovcevevrsrineieeiniaieinieirsieceininee ceeeareenneeeies
Liverpool.

Dear Sirs,
Please take delivery of the Merchandise described
in the enclosed Bill of Lading, as per particulars below, warehouse it

in the Bank’s name, and forward your usual veceipt to us in due course.

All charges to be claimed from Messys..... ...... .cocoveeereuiencneinieeienns

Yours faithfully,
Manager.
Marks and Particulars. Property. Ship or Line. Arrived per
|
Liverpooi,...........iueuivieneinniincncneniirennnne 19....

To BANK OF X, LIMITED,
LIVERPOOL.
We acknowledge receipt of Bill of Lading accompanying your
letter, of which the foregoing is a copy, and we undevtake to act in

conformity with the divections which that letter comtains.



D/O and Insce.
Form L.
Bank of X, Limited.

Liverpool, ... ..o wooreseve 19...

To M

Liverpool.

Until further instructions from this Bank you are requested to hold
the property represented by the said Delivery Order as Trustee  for
this Bank, and to vealize the same for account of this Bank and pay
the net procecds, immediately on veceipt thereof, specifically and direcily
to this Bank to the credit of..

account, accompanying each of
such payments by a credit note in the enclosed form.

You are further vequested to heep the property fully covered by
Insurance from five in trust for this Bank and, sn the event of Loss,
to recover, receive and apply the Insurance money in like manner

as proceeds of sales.
Your confirmation on the annexed form will oblige,

For the Bank of X, Limited,

For form of credit note see back heyeof.
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(Copy.)
Bank of X, Limited.
Liverpool, .. ... .. .. ....19._

Liverpool.

I enclose Delivery Ordey for........ .. .....covvevirceveioicinineneiiesiiieenanes e

Until Jurther instructions from this Bank you ave requested to hold
the property represented by the said Delivery Order as Trustee foy
this Bank, and to vealize the same for account of this Bank and pay
“the net proceeds, immediately on receipt thereof, specifically and divectly
to this Bank to the credit of.... .. .......c.coocoiiit civiiiiies et et s
Rt e account, accompanying each of
such payments by a credit note in the enclosed form.

You are further vequested to keep the property fully covered by
Insurance from five in trust for this Bank and, in the event of Loss,
to recover, veceive and apply the Insurance money in like manner
as proceeds of sales.

Your confirmation on the annexed form will oblige.
For the Bank of X, Limited,
(Signed).......ccveeev vevis s Manager.

For form of credit note see back hereof.

Liverpool,.........ccovveveenes vinriiiieniiniionns 19....
To the Bank of X, Limited.

I/we acknowledge the veceipt of your letter to mejus, of which the
foregoing is a copy, and also the delivery ovder thevein mentioned and,
in consideration of veceiving the same, I[we undertake to cayry out
the teyms of your said letter, and I[we expressly declave by this Instru-
ment in writing that Ijwe will hold the said delivery ordey and the
property represented theveby, and the net proceeds thereof vespectively,
and of all Insurances thereof, in trust for you, and that I/we will
pay the said net proceeds specifically and divectly to you immediately
on veceipt theveof by me/us.

6d.
Stamp. ..............................
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BSTITUTION—ADVANCE.

Please  insert
w date of the
Bank's original
dier of instruce
ms.

Form M,

Liverpool, 19...
To THE BANK OF X, LIMITED.

Referring to your letter of*

the ad No. of £
you to me[us, I[we shall be obliged if in lieu of...
(particulavized at foot hereof) being.
referved to in your said letter, you will allow mefus to substitule the

20,

following property, viz

(also particularized at foot heveof) which is transferred lo you as per
warehouse veceipts andfor warvants hevewith.

Ifwe hereby undertake to cayry out in respect of the said substituted
property the divections contained in your said lelter, as if the said
substituted property were thevein specifically described.

The said substituted property is fully insured on your behalf against
all fire risks in the
and the policy is held by mefus in terms of your said letter.

Ifwe estimate that, after deduction of all charges, the value of the
said substituled property at to-day’s prices is f

Yours faithfully,

PROPERTY WITHDRAWN, PROPERTY SUBSTITUTED.

Date. | Marks, | Property. Ship. Marks. | Property. Ship. | Warehouse.

10-—(1819) 12 pp. 137
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Form P.
LIVERPOOL,........coctvrevenveriereniecnnnens 19....

To THE BANK OF X, LIMITED.

Gentlemen,

In considevation of your granmting to melus such facilities in con-
ducting myJour account with you whethey in the form of cash advances
the discounting of Bills the accepting of Bills or the giving of guarantees
by the Bank or in any other form as I/we may from time to time
require and you may think fit to grant I/we hereby declare and agree
that all property and securities which you now hold oy which you shall
or may from time to lime reccive from mefus or on myfour accourt
whethey in the form of Bills of Lading or othey documents of title for
colton or other produce warchoused or stored in your name or on your
account or stocks shaves or securities oy in any other form shall from
time to time be held by you as security fory the payment to you on demand
of the balance for the time being of myjour account with you and also
for the due payment and discharge of all other obligations and liabilitigs
o you matured and unmatuved to which I/we shall for the time being
be subject either alone or jointly with any other person or persons.

You ave at all times and from lime to time to have full power of sale
over all such property and secuvities as aforesaid and I|we hereby
undevtake and agrvee whenever so vequived by you at myjour own cost
at all times and from time to time to do all such acts and things as
shall be necessary or as you shall deem expedient for the puvpose of
enabling you lo effect and carry out any sale of such property and
securities and veceive the proceeds thereof.

And I)we also undertake and agree from lime to ltime whenever
so requived by you to supply additional margin either by payment of
cash or the deposit or transfer of additional property or securities to
such an amount or value as you shall require.

And I/we further engage at all times and from time to time to keep
fully covered by marine or five insurance on youy behalf all the property
for the time being constituting this security and capable of being insured
and to hold the policies of insurance in trust for you and io recovey
and veceive on your behalf and in irust for you the net proceeds of all
such insurances and pay the same to you as and when veceived or if
and whenevey vequived by you so o do to delivey all such policies as
aforesaid to you and do all such acts and things as you shall require
Jor the purpose of enabling you to recover and receive the monies thereby

assured.
Yours faithfully,

6d.
Stamp.
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INDEX

ADVANCES : accommodation,
arrangements for, 4

, amount of, §

———, period of, 87

, margin, 5, 87
against exported produce,

2

8

(cabled) against imported
produce, 84

(not cabled) against im-
ported produce, 85

, repayment, §
Affreightment, 47

Agents, how appointed, 21

who may be appointed, 21
Agency, revocation of, 22
Antecedent debt, 38

Articles of Association, 19

BankrupTCcY Act, 1883, 30, 94

of customer, 94

Bill of Lading Act, 1855, 52,
56

Bills of Lading, 6, 7, 8, 12, 28,
31, 35, 36, 37, 39, 49, 57, 66,
67, 69, 74, 75, 81, 82, 83, 84,
86, 87, 88, 89, 94, 98

, consignees of, 59

, endorsement of, 56

—— ——, forged, 12
, lien for unsatisfied
charges, 59

, irregularities in, 13
, part delivery of
goods, 59

, Railroad or Through,

6

, sSpecimen, 50
Bills of Sale Act, 1878, 28, 74
, 1882, 76

Borrower, 19
, as a firm, death of partner,

, death of, 93
,msolvency of, 94
Bottomry, 48, 76

CHARTER Party, 47, 55

Companies (Consolidation) Act,
1908, 82, 83

Cotton, arrival of, 8

futures, 9

season, 5

DEeAp freight, 48

Delivery, constructive, 81

orders, 2, 8, 9, 14, 17, 37,

62, 64, 65, 69, 70, 72, 73, 74,

75, 86, 90, 91, 92, 95

Warrants Act, 1896 (of
the Liverpool Warehousing
Co., Ltd.), 67, 68

Demurrage, 48, 55

Despatch, 48

Deterioration of produce, 92

Dock warrants, 2, 31, 51, 60, 65,
66, 70, 75

Drafts, acceptance of shippers, 7

, American, tenor of, 6

——, Egyptian, tenor of, 6

—— on Bank, acceptance of,
7, 139, 141

—— on importer, 7

——, other countries, 6

ExaMiINERS’ Certificate, 84

Facrors, 23

Factors’ Act, 1889, Chapter II

Finance Act, 1905, 73

Freight, 46

Forms used : advance applica-
tion, 86, 110

, application for

Delivery Order, 90, 119

, authority to accept,

, Bill of Lading,
property to be stored, 89, 111,
112, 113, 114

roperty

prope
sold ex quay, 89, 115, 116
117, 118

141

147



148

Forms used: Bill of Lading,
direct to warehousekeeper, 89,
131, 132

——, conditions on which

advance is made, 90, 127, 128

129, 130

, Delivery or Transfer
Order as security, 90, 133, 134,
135, 136

——— ——, Delivery Orders, 90,
121, 123, 124

, general lien letter,

88, 143

, letter to customer
relative to draft left for
acceptance, 139

, substitution, 92, 137
, Transfer Order, 90,
125, 126

, validation
cate, 145

certifi-

GENERAL average, 97, 98

HAT money, 47
Hypothecation, 76

INSURANCE certificates, 99
, fire, 8, 14, 86, 88, 95
, bankers’ clause, 15,

7, 96,
— marine, 7, 13, 84, 85, 98

——, valued policy, 99
——, unvalued policy, 100

95
——, floating policies,

LiexN, 77

——, possessory, 78
——, equitable, 79

——, maritime, 79

MARkET, the, 17

Mates’ receipt, 50, 57
Mercantile agent, 20

Merchant Shipping Act, 1862, 98
Mortgage, 80

INDEX

NEGOTIABLE instruments, 51, 52

PART delivery, 59

Pledge, 29, 30, 31, 32, 33, 34,
38, 39, 42, 79-81

Primage, 46, 47

Proceeds of sales, 8, 9

Produce, various kinds, 11

REDEMPTION, 81
Respondentia, 76

SaLE of Goods Act, 1893, 2,
20, 24, 36, 37, 39, 52, 61, 64,
74, 86

Set-off, 43, 44, 78

Shippers, 12

Special consideration affecting
special commodities, 17 ©

Spot cotton, 9

Stability of banks’ customer,
11

Stamp Act, 1891, 60

Stoppage in transitu, 35, 37,
39, 40, 41, 42, 45, 52, 56, 70,
83

Storage, 8

TRANSFER Orders (see Delivery
Orders)

Trust letter, 5, 8, 9, 15, 16, 18,
19, 73, 74, 89, 90, 91, 92, 93,
94

forms (see appendix)
Trustee in bankruptcy, 43, 65

VALIDATION certificates, 12, 145

WAREHOUSEKEEPERS' warrants,
60, 65, 67, 75

receipts, 5, 8, 14, 28, 60,
61, 70, 74, 75, 81, 86, 88, 89,
90, 94, 95

‘Wharfingers’ or warehousemen'’s
certificates, 2, 65, 74

Warrants, power to issue, 14, 67,
68

Printed by Sir Isaac Pitman & Soms, Lid., Bath, England
v—(1819)






o
3 lakns L.,Jl}'..(tl.;‘{ 'é_)l? onLGJDLgJLT

ngff)nb_jdo.x.:bb S d
-Kd_lﬁ-@#‘{)%axt\”d\i‘ e Q)y

! | I
| |
i



N JP 01 M\ 9 N
£ /,wf, ﬁ,w,, ,w 3w
gu ,.,,..L_. w.. ..,. @.M
W)
/U/»\ . JJ@vs “—..ﬁ -\/v,v.‘









	00000001.tif
	00000002.tif
	00000003.tif
	00000004.tif
	00000005.tif
	00000006.tif
	00000007.tif
	00000008.tif
	00000009.tif
	00000010.tif
	00000011.tif
	00000012.tif
	00000013.tif
	00000014.tif
	00000015.tif
	00000016.tif
	00000017.tif
	00000018.tif
	00000019.tif
	00000020.tif
	00000021.tif
	00000022.tif
	00000023.tif
	00000024.tif
	00000025.tif
	00000026.tif
	00000027.tif
	00000028.tif
	00000029.tif
	00000030.tif
	00000031.tif
	00000032.tif
	00000033.tif
	00000034.tif
	00000035.tif
	00000036.tif
	00000037.tif
	00000038.tif
	00000039.tif
	00000040.tif
	00000041.tif
	00000042.tif
	00000043.tif
	00000044.tif
	00000045.tif
	00000046.tif
	00000047.tif
	00000048.tif
	00000049.tif
	00000050.tif
	00000051.tif
	00000052.tif
	00000053.tif
	00000054.tif
	00000055.tif
	00000056.tif
	00000057.tif
	00000058.tif
	00000059.tif
	00000060.tif
	00000061.tif
	00000062.tif
	00000063.tif
	00000064.tif
	00000065.tif
	00000066.tif
	00000067.tif
	00000068.tif
	00000069.tif
	00000070.tif
	00000071.tif
	00000072.tif
	00000073.tif
	00000074.tif
	00000075.tif
	00000076.tif
	00000077.tif
	00000078.tif
	00000079.tif
	00000080.tif
	00000081.tif
	00000082.tif
	00000083.tif
	00000084.tif
	00000085.tif
	00000086.tif
	00000087.tif
	00000088.tif
	00000089.tif
	00000090.tif
	00000091.tif
	00000092.tif
	00000093.tif
	00000094.tif
	00000095.tif
	00000096.tif
	00000097.tif
	00000098.tif
	00000099.tif
	00000100.tif
	00000101.tif
	00000102.tif
	00000103.tif
	00000104.tif
	00000105.tif
	00000106.tif
	00000107.tif
	00000108.tif
	00000109.tif
	00000110.tif
	00000111.tif
	00000112.tif
	00000113.tif
	00000114.tif
	00000115.tif
	00000116.tif
	00000117.tif
	00000118.tif
	00000119.tif
	00000120.tif
	00000121.tif
	00000122.tif
	00000123.tif
	00000124.tif
	00000125.tif
	00000126.tif
	00000127.tif
	00000128.tif
	00000129.tif
	00000130.tif
	00000131.tif
	00000132.tif
	00000133.tif
	00000134.tif
	00000135.tif
	00000136.tif
	00000137.tif
	00000138.tif
	00000139.tif
	00000140.tif
	00000141.tif
	00000142.tif
	00000143.tif
	00000144.tif
	00000145.tif
	00000146.tif
	00000147.tif
	00000148.tif
	00000149.tif
	00000150.tif
	00000151.tif
	00000152.tif
	00000153.tif
	00000154.tif
	00000155.tif
	00000156.tif
	00000157.tif
	00000158.tif
	00000159.tif
	00000160.tif
	00000161.tif
	00000162.tif
	00000163.tif
	00000164.tif
	00000165.tif
	00000166.tif
	00000167.tif

