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PREFACE

The resolve to gather these materials on labor and its legal status
was motivated largely by the intensity of interest current in the sub-
ject. That this focus of attention will prove of more than transitory
importance seems assured by the fact that the American labor move-
ment has now attained a marked degree of maturity and has adjusted
its position in the face of recent statutory developments in both fed-
eral and state areas. That labor is a force of no mean proportions
in the political and economic arena can readily be appreciated by
any student of current events. The national election of 1948 has
again served to emphasize this proposition and to point to the un-
wisdom of those who would minimize the impact of labor on the
ultimate determination of national policy.

It is the central objective of the forthcoming textual and case
materials to present something of a coherent picture of labor:law and
legislation in its present social setting as conditioned by landmarks
of the historical past. In view of the rapidly shifting changes in
statutory labor law in the federal and state areas, the reader may
feel that our objective is almost insuperable. The writer would con-
test the validity of this proposition under the theory that the ap-
parent changes are mere surface ripples, that the stronger current is
that which flows beneath, and that the touchstone in the comprehension
of labor law and legislation will become manifest only in so far as the
components of the underlying current are recognized and understood.

Six major legislative enactments are subjected to scrutiny in this
volume: The Sherman Act, the Clayton Act; the Federal Anti-
Injunction Act, the Railway Labor Act, the F#ir Labor Standards
Act, and the National Labor Relations Act, including the amend-
ment thereto in 1947, with revisions contemplated by the 1949
Congress.

The rules of the Sherman and Clayton Acts as applied to labor
have been crystallized for a decade. No essential change has been
made in the Railway Labor Act since 1934. The only important
change in the Fair Labor Standards Act since 1938 is the forth-
coming raising of the statutory minimum wage to accord with pre-
vailing price levels. The Federal Anti-Injunction Act was crystal-
lized in its application between 1932 and 1947. The only change
which Congress probably will make in 1949 affecting this legisla-
tion will be by virtue of restoring in some measure its pre-1947
applicability.

iii



iv PREFACE

It is only with the National Labor Relations Act that some
difficulty will be encountered, but even here the difficulties are more
apparent than real. Notwithstanding the commitment of the Ad-
ministration to modification or repeal of the 1947 Amendment to the
National Labor Relations Act, the following should be recalled:

(1) The 1947 Amendment, as to a substantial number of its pro-
visions, was merely a re-enactment of the 1935 Wagner
Act; thus the bulk of judicial decisions between 1935 and
1947 remain applicable.

(2) The changes in the remaining category, though important,
should not be unduly magnified. Many of the newly intro-
duced modifications represented either a statutory codifica-
tion of previous common-law rules observed in the federal
courts, as in the case of secondary boycotts and damage
suits, or they represented provisions that will, in the main,
be re-enacted by the 1949 Congress in the public interest,
witness the National Emergency Strike provisions of the
1947 amendment which have repeatedly been employed by
the executive arm of the government.

One can hardly read intensively the subject matter of labor rela-
tions and labor law without acquiring a tinge of bias in favor either
of management, labor, or the public. It has been the author’s central
purpose to guard against this danger and to present uncolored and
objective material in the ensuing pages. As a guidepost, the case
method of presentation has been emphasized as against a purely
textual portrayal. What seems important is not what the writer may
believe the courts have decided, but rather, what they themselves
have said and done, and what they are likely to do based upon the
familiar rule of precedent. The compass of a work such as this could
have been somewhat reduced by an exclusively textual treatment, but
substitution of opinion, with its possible inaccuracy and loss of pro-
portion, would be the result. Further than this, a large part of under-
standing in the field of labor law is not so much a matter of cold rules
of law as it is the statement of the rule within its factual frame-
work. Apart from this factual setting, rules of law mean little or
nothing to the student or jurist. Nowhere are shades of reasoning
more important than in the study of law. That these shades cannot
be even superficially captured unless the case method of instruction
is employed is recognized by the great majority of leading law schools,
which place primary reliance upon it.



PREFACE v

Text matter has been included largely for the purpose of pro-
viding transition areas and to clarify issues left unresolved by the
court’s statement. For the most part is has been possible to unearth
cases incorporating a full development of background material as
well as the determination of issues involved. In the teaching of these
materials, attention is directed to the question material provided at
the end of each case or section. Whether formal answers to the
questions are to be required or not, the student will find that his
analysis will be facilitated by reference to them as the case is ana-
lyzed. The preparation of written digests by the student will also
furnish a more adequate background for discussion.

In order to maintain clear emphasis upon major considerations,
matters of pure detail and minor importance have been omitted in
the process of digesting the included materials. From the standpoint
of material and case organization, the reader will find that some cases
may raise more than one issue. Where this is true, the case is cata-
logued under its appropriate major issue, with footnotes calling atten-
tion to corollary and related matters. It is hoped that this will
serve to minimize confusion, and, at the same time, give each deci-
sion the fullest treatment.

The author wishes to make special acknowledgment for the invalu-
able and unstinting contribution of his faculty associate, Mr. Ken-
neth K. Henning, who has acted so much in the role of a collabo-
rator as to make his omission as a coauthor seem a dereliction.
The preparation of the materials on the Fair Labor Standards Act
is largely his original effort.

That the labor problem is and will remain one of the central
issues on the national scene is implicit in the statement of Elton
Mayo who, in the preface to Management and the Worker, expresses
forcefully the urgent need for understanding in this field: “It is in
this area that leadership is most required, a leadership that has
nothing to do with political Gsms’ or eloquent speeches. What is
wanted is knowledge, a type of knowledge that has escaped us in two
hundred years of prosperous development. How to substitute human
responsibility for futile strife and hatreds—this is one of the most
important researches of our time.”

STEPHEN J. MUELLER

De Paul University
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CHAPTER 1

INTRODUCTION

SECTION 1. THE PROBLEM

In its powers of adaptive change, law is perhaps slower than
other institutions of social control. Because of this tardiness, it
becomes a social force tempering the mold of change with the con-
servatism that legal procedure and delayed deliberation require.
However, of the many areas of law governing the conduct of human
affairs in all its complex aspects, that small segment of law which
embraces the relations of capital and labor is perhaps the most
dynamic and the most responsive to changing social and economic
forces. Another peculiar characteristic of the field of labor law and
legislation is the fact that it is largely derivative, an admixture of
established fields of law such as contract, tort, equity, constitutional,
administrative, and even criminal.

Notwithstanding the sensitivity of labor law in its process of
adjustment to the unending needs of a competitive economic system,
or the fact that its rules do not lend themselves to definite cata-
loguing, it will be well to remember that any area of law is essen-
tially effect and not cause. Labor law, too, cannot be subjected to
meaningful scrutiny apart from its cause—the social setting in which
particular rules of law arise, are modified, or are rescinded. The
legal controls contemporaneously cast about labor become coherent
only in this broader view. Thus, at the outset, two broad questions
are presented. First, what are the sources of current American labor
law? Second, what early doctrines and historical landmarks have
influenced the course that labor law and legislation has subsequently
taken? In a work of this compass, however, it should be apparent
that little more than a survey treatment can be accorded to the
questions raised above if focus is to be maintained upon our central
thesis.

SECTION 2. SOURCES OF LABOR LAW

We have previously alluded to the fact that labor law is a hetero-
geneous mass which slices through and draws upon other established
fields for much of its procedure and substance. Cases subsequently
presented for analysis in Chapter 2 will make clearer the nature of
these sources. When, for example, a labor union enters into a col-
lective agreement with an employer, that agreement becomes subject

1
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to the law of contract as to its validity and construction. If it is
breached by one of the parties, the law of evidence is resorted to in
proving the agreement and its breach, while the law of damages
determines the compensation to be rendered the aggrieved party. In
the course of the breach of a contract, assuming that a trespass to
person or property has been committed as an incident of strike or
picketing activity, the rules peculiar to tort law are brought into
play. If an injunction is requested, the law of equity is invoked.
In defense of picketing activity, the labor union may attempt to hold
itself blameless under rules of agency or may seek to show that it
was merely exercising rights guaranteed by the Constitution under
the First, Fifth, or Fourteenth Amendments. This will serve to illus-
trate the complexity of our first source, namely, the rules of law
drawn from other fields.

A second major source of American labor law is found in our
heritage from the English as to their common law and their statu-
tory enactments. The influence of English courts in the formulation
of early doctrines is left for fuller treatment under that heading in
the next chapter. Cases that are there included reveal the parallel
treatment accorded labor both in Englard and in America.

A third source of our labor law, the most important of any, can
be found in the Federal Constitution. Legislation such as the National
Labor Relations Act, the Fair Labor Standards Act, and the Railway
Labor Act, to mention a few, has been enacted by Congress under
the delegated powers in the Constitution, principally under the com-
merce power. Not only is the Constitution important because it is
the source of all Congressional authority, but also, in the labor area,
because certain rights that it guarantees federal citizens, such as
freedom of speech and press, have also been the nexus of extended
litigation involving permissible strike, picket, and boycott activity by
labor unions. The following sections of the Constitution are reprinted
below because they embrace the principal powers and rights men-
tioned above and are repeatedly referred to in many of the cases
included in this series.

1. Article I. Section 8. “The Congress shall have the Power. .. . To
regulate commerce with foreign Nations, and among the several
States, and with Indian Tribes. . . .”

2. First Amendment. “Congress shall make no law respecting an estab-
lishment of religion, or prohibiting the free-exercise thereof; or
abridging the freedom of speech, or of the press; or the right of
the people peaceably to assemble, and to petition the Government
for a redress of grievances.”



Sec. 2] SOURCES OF LABOR LAW 3

3. Fifth Amendment. “No person shall . . . be deprived of life, liberty,
or property, without due process of law. . ..”

4. Fourteenth Amendment. “. .. No state shall make or enforce any
law which shall abridge the privileges or immunities of citizens of
the United States; nor shall any state deprive any person of life,
liberty, or property, without due process of law; nor deny to any
person within its jurisdiction the equal protection of the laws.”

The federal government has only a limited police power, that is,
power to burden property and contract rights in the interest of the
general welfare. It has only such police power as is required to
effectuate its express and implied powers under the Constitution.
The bulk of police power thus resides in the sovereign states, never
having been delegated by them to the national government. States,
under their police power, have enacted legislation covering workmen’s
compensation, minimum wages, and general laws touching upon the
safety, health, or morals of its constituents. Some of the cases herein
included treat of the thorny problem facing the Supreme Court when
it is called upon to decide a conflict between the state’s reserved
police power and the constitutional rights of due process and equal
protection of laws guaranteed to federal citizens by the Fifth and
Fourteenth Amendments.

State constitutions are another source of labor law. They are of
prime importance at present because of the vast body of state labor
legislation that is subjected to scrutiny in the state courts. It should
be noted, however, that, in case of ultimate conflict between the
state constitution and the Federal Constitution, the latter prevails;
but, as a point of initial inquiry, in cases of first impression in the
state courts, the state constitution is controlling.

Next worthy of inclusion are the legislative enactments of fed-
eral and state bodies. Federal laws such as the National Labor
Relations Act, the Fair Labor Standards Act, and the Federal Anti-
Injunction Act find their counterparts in state enactments such as
the “little” Wagner Acts, anti-injunction acts, and laws governing
the limits of permissible strike, picket, and boycott activity. The
last of these became extremely popular among those state bodies
which, by way of reaction, believed that the National Labor Rela-
tions Act was being unfairly administered in favor of labor by the
National Labor Relations Board.

Court decisions, or case law, contribute an important segment
to the law of this field. As to some statutes, such as the National
Labor Relations Act, only the federal courts have complete jurisdic-
tion; while, as to others, notably the Fair Labor Standards Act, state
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courts have jurisdiction concurrent with the federal. On the other
hand, if jurisdictonal requirements are met, such as diversity of citi-
zenship or presentment of a federal question, the federal courts may
be a forum concurrent with those of the state, even as to the inter-
pretation of a state legislative enactment or the application of a state
common law rule. Court decisions, or case law, are roughly synony-
mous with the term “common law.” In a more accurate sense, how-
ever, a common law rule is one developed by a court decision in the
absence of a statute governing the issue.

Final contribution to the mass of labor law comes from a rela-
tively new source, namely, administrative law. Thousands of rules
and decisions are promulgated annually by such agencies as the
National Labor Relations Board and the Wage and Hour Adminis-
trator of the Fair Labor Standards Act. A good example on the
state side is the Wisconsin Employment Relations Board, which
interprets and carries out the provisions of Wisconsin’s little Wag-
ner Act. These are quasi-legislative and judicial agencies set up to
administer those labor laws that require continuing surveillance and
interpretation. The courts have been divested of some of their powers
in this area because a purely judicial body, being relatively inexpert
and slow in decision, does not lend itself to the expeditious settlement
of emergency labor controversies; hence legislatures have more and
more delegated interpretative and policing powers to administrative
agencies. The courts, nevertheless, have not been completely divested
of their control over the administrators. They still exercise the right
of review as to matters of law passed upon by the agency; however,
matters of fact that are decided by the agency below, if supported
by evidence, are generally not disturbed by the courts. The amended
National Labor Relations Act provides that the validity of a factual
determination by the National Labor Relations Board depends upon
whether it is supported, not by some evidence, as under the Wagner
Act, but by substantial evidence. Thus the powers of evidentiary
review by the federal courts have seemingly been expanded by the
amendment of 1947, although the National Labor Relations Act
does not provide for a trial de novo in the courts.

Secondary sources of labor law, which we mention only in pass-
ing, include arbitration decisions and legislative reports, hearings,
and debates. The latter are referred to by the courts and adminis-
trative agencies only in connection with the interpretation or applica-
tion of enactments that are unclear or indefinite in their statement.
Where the legislative intent is not manifest, the court can search the
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legislative proceedings in connection with the statute to determine
what the intent was. With this cursory review of source materials,
we now turn to a consideration of early doctrines in labor law.

Questions on the Chapter

. Explain the statement that the field of labor law is derivative in

character.

. What are the sources of American labor law?

. Render a statement of the commerce power of Congress as given in

Article I, Sec. 8, of the Federal Constitution.

. If a federal law impairs a citizen’s right to due process of law, it may

be attacked under the Fifth Amendment. Under what amendment may
state laws be similarly contested?

5. Does the national government possess any ‘‘police powers”?

6. Define the police power of the national government.

7. In case of conflict between a state constitution and the Federal Con-

stitution, which will prevail?

8. Explain the role of administrative law as a source of labor law.

9. What right of review can a court exercise over the rulings of an admin-

10.

11.

istrative agency?

What change in evidence requirements was introduced by the National
Labor Relations Act of 19477

List the secondary sources of labor law.



CHAPTER 2

EARLY DOCTRINES
SECTION 3. ENGLISH BACKGROUND

Because of the inarticulate position of the slave in the Egyptian
and Roman civilizations, these periods posed no urgent labor problem
as such. The slave was a mere chattel subject to purchase, usage, and
sale at the will of the privileged overlord. Since the slave possessed
no rights, no legal remedies were developed. For our purposes, an
extended treatment of slave labor forms is largely superfluous.

Much the same can be said of the serf’s status under the feudal
system of the Middle Ages; however, in comparison to the social and
legal position of the slave, we can begin to detect the emergence of
limited rights. “The serf occupied a position in rural society which
it is difficult for us to understand. He was not a slave . . . because
he was free to work for himself at least part of the time; he could
not be sold to another master; and he could not be deprived of the
right to cultivate land for his own benefit. He was not a hired man,
for he received no wages. And he was not a tenant farmer, inasmuch
as he was attached to the soil . . . unless he succeeded in running
away or in purchasing complete freedom, in which case he would
cease to be a serf and would become a freeman.” !

Feudalism as a social system in England did not disintegrate
rapidly nor for any single reason. Four major causes, concurrently
operating, served to weaken, and eventually to destroy, this planned
and ordered society based upon the tenure system of land holding
and centering about the manor as the economic, political, and mili-
tary unit.

1. The Crusades, ending in the thirteenth century, which decimated
the ruling caste from which the feudal leaders were drawn.

2. The sweeping of western Europe by the bubonic plague, which caused
an acute labor shortage.

3. The defection of the serfs and villeins from the manors to the towns
and cities.

4. The reopening of international trade routes to the East, with its con-
sequent emphasis upon commerce rather than land as a source of
wealth.

! Hayes, A Political and Cultural History of Modern EKurope (New York:
Macmillan, 1936), I, 49.

6
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A true system of labor jurisprudence thus followed the disinte-
gration of Feudalism, for it then became necessary to develop new
rules of law to govern labor relationships.

Mercantilism, extending roughly from the years 1350 to 1776,
superseded Feudalism. Its philosophy centered about the objective
of securing a favorable balance of foreign trade. As the student
will recall, this was to be attained by securing foreign trade monopo-
lies, supported by an expanded merchant fleet and strengthened agri-
culture and manufacture. English mercantilism represents a rather
illuminating corollary with present day societies based upon minute
governmental regulation of production and distribution factors, for
it too was predicated upon the same foundation. It is to this era
that we must turn to trace the source of such modern economic forms
as the trade union and the employer association. These are but modi-
fied outgrowths of the craft and merchant guilds that early saw the
economic advantage arising from monopolistic competition and col-
lective action.

SECTION 4. EARLY ENGLISH STATUTES

One of the major effects of the Black Death, the growth of urban
centers, the freeing of serfs, and the infusion of life into international
commercial channels was the creation of an acute labor shortage,
which, given free expression in a price and profit economy, caused
the price of labor to ricochet upward. Alarmed at this turn of events,
the landed gentry and the merchants, who were now dependent upon
hired laborers and who alone were represented in Parliament, secured
the passage of restrictive labor legislation and the assistance of the
judiciary in counteracting the all too favorable position of labor.

The earliest restrictive labor legislation is found in 1351 in the
Statute of Laborers (25 Edw. 3, St. 1), in which a broad, national
attempt was made to reduce labor’s bargaining power by requiring
able-bodied persons to work, by fixing the price of labor, by con-
trolling the freedom of labor to contract, and by providing criminal
punishment for the violation of its mandates.

Over two hundred years later, Parliament issued in 1562 a super-
seding Statute of Laborers (5 Eliz. C. 4), which was perhaps more
embracive than the Act of 1351 had been. It defined the elements
inhering in the master and servant relationship, established rules
limiting the mobility of labor to stop the exodus of labor from rural
to urban centers, outlined product quality and price standards to
control craft and merchant guilds, and fixed by law the price of labor.
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Governing the commercial activity of this mercantile era, we find
the permissible labor contract delineated by the statute and common
law, and the area of governmental regulation extended also over
manufacture and merchandising. Both Statutes of Laborers incor-
porated limits to permissible employer activity as it touched his labor
and marketing relations. Business combinations of this period, more
properly termed merchant and craft guilds, engaged in considerable
self-imposed regulation, in the interest of promoting monopoly and
of maintaining prices, quality, and output standards. The merchant
and craft guilds were, however, basically concerned with the problem
of limiting outside competition.

Trade unions, as distinguished from labor or industrial unions,
found their inception in the decline of the guild system, which was
accelerated by the Industrial Revolution of the 18th Century. With
the substitution of capital equipment for labor, necessitated by the
technological advancement of the Revolution, many journeymen found
themselves unable to enter the master ranks because their finances
were inadequate to the heavier fixed and working capital require-
ments. As a corollary, many erstwhile masters were forced back into
the journeyman ranks for the same reason. An amalgamation of
these two disenfranchised groups culminated in the formation of the
earliest true trade unions, which were utilized to nullify the monopo-
listic bargaining advantage of the fewer remaining masters, who
were banded together in powerful employer groups and, by now,
could be classified as manufacturers rather than artisans. It was
these early trade unions that were made the subject of the mercan-
tile period’s labor law.

SECTION 5. THE CRIMINAL CONSPIRACY DOCTRINE

Concurrent with statutory control, the English common law devel-
oped what is known as the doctrine of criminal conspiracy, which
made unlawful concerted action by workers in making demands
upon merchant or manufacturer. The case of the King against the
Journeymen-Taylors of Cambridge, decided in England in 1721, illus-
trates the criminal conspiracy idea applied to labor under statute
and common law. (See page 9.) There it was held that, while the
action against the combination of tailors might not lie because the
prosecutor’s indictment did not bring the action within the prohibi-
tion of the criminal conspiracy statute of 1720 (7 Geo. 1, C. 13), yet
the conviction of the defendant tailors would stand because a labor
combination was a criminal conspiracy at common law and could be
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punished independent of whether the procedural requirements of the
statute were met.

Following the text of the Journeymen-Taylors of Cambridge case
is printed the case of the Journeymen Cordwainers, decided in New
York in 1809 and reported by Yates, a court reporter, who sum-
marized the gist of the case in longhand, since shorthand verbatim
reporting was then unknown to court reporting. The latter case
shows the influence of our heritage of English common law, which,
almost a century later, led us to hold labor combinations to be viola-
tive of the criminal law of New York state. The common law doc-
trine of criminal conspiracy is not presently followed, except in the
modified form of the Sherman Act of 1890, which outlaws as criminal
certain conspiracies in restraint of trade. Consideration of the present
status of the criminal conspiracy doctrine is deferred for subsequent
detailed consideration under the heading of criminal syndicalism and
the antitrust laws.

THE KING v. JOURNEYMEN-TAYLORS OF CAMBRIDGE
Kings Bench, 1721. 8 Mod. 10, 88 Eng. Reports 9

One Wise, and several other journeymen taylors, of or in the town
of Cambridge, were indicted for a conspiracy amongst themselves to
raise their wages; and were found guilty.

It was moved in arrest of judgment, upon several errors in the
record. . . .

Thirdly, no crime appears upon the face of this indictment, for
it only charges them with a conspiracy and refusal to work at so
much per diem, whereas they are not obliged to work at all by the
day, but by the year, by Eliz. C. 4.

It was answered, that the refusal to work was not the crime, but
the conspiracy to raise the wages.

THE CoURT. The indictment, it is true, sets forth, that the de-
fendants refused to work under the wages which they demanded;
but although these might be more than is directed by the statute,
yet it is not for the refusing to work, but for conspiring, that they
are indicted, and a conspiracy of any kind is illegal, although the
matter about which they conspired might have been lawful for them,
or any of them to do, if they had not conspired to do it, as appears
in the case of The Tubwomen v. The Brewers of London. . .

Fifthly, this indictment ought to conclude contra formam statuti;
for by the late statute 7 Geo. 1, C. 13, journeymen-taylors are pro-
hibited to enter into any contract or agreement for advancing their
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wages, & c. And the statute of 2 & 3 Edw. 6, C. 15, makes such per-
sons criminal.

It was answered, that the omission in not concluding this indict-
ment contra formam statuti is not material, because it is for a
conspiracy, which is an offense at common law. It is true, the indict-
ment sets forth, that the defendants refused to work under such
rates, which were more than enjoined by the statute, for that is only
two shillings a-day; but yet these words will not bring the offense,
for which the defendants are indicted, to be within that statute,
because it is not the denial to work except for more wages than is
allowed by the statute, but it is for a conspiracy to raise their wages,
for which these defendants are indicted. It is true, it does not appear
by the record that the wages demanded were excessive; but that is
not material, because it may be given in evidence.

THE CoUrRT. This indictment need not conclude contra formam
statuti, because it is for a conspiracy, which is an offense at com-
mon law.

So the judgment was confirmed by the whole Court quod capiantur.

Case Questions

1. Is this a civil or a criminal case?

2. What did the court deem illegal action by the tailors?

3. Why was it immaterial that the indictmert did not conclude against the
Statutes of George and Edward?

(CASE OF THE JOURNEYMEN CORDWAINERS)
PEOPLE OF STATE OF NEW YORK v. JAMES MELVIN
1809, 7 N.Y. Common Law Reports 153, 1 Yates Sel. Cas. 114
Reported from a longhand brief of the case written by the court reporter, Yates.

The First Count states that the defendants, being workmen and
journeymen in the art, mystery and manual occupation of cord-
wainers, Oct. 18, 1809, & c., unlawfully, perniciously and deceitfully
designing and intending to form and unite themselves into an unlaw-
ful club and combination, and to make and ordain unlawful by-laws,
rules and orders among themselves, and thereby to govern themselves
and other workmen in the said art, and unlawfully and unjustly to
extort great sums of money by means thereof, on the day and year
aforesaid, with force and arms, at, & c., together with divers other
workmen and journeymen in the same art, & c. (whose names to the
jurors are yet unknown), did unlawfully assemble and meet together,
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and being so, & c., did then and there, unjustly and corruptly con-
spire, combine, confederate and agree together, that none of them,
the said conspirators, after the said 18th October, would work for
any master or person, whatsoever, in the said art, mystery and occu-
pation, who should employ any workman or journeyman, or other
person in the said art, not being a member of said club or combina-
tion, after notice given, & c., to discharge such workman. . . .

The charge of the Court:

He observed there were two points of view in which the offense
of a conspiracy might be considered; the one where there existed a
combination to do an act, unlawful in itself, to the prejudice of other
persons; the other where the act done, or the object of it, was not
unlawful, but unlawful means were used to accomplish it. As to the
first, there could be no doubt that a combination to do an unlawful
act was a conspiracy. The second depended on the common principle
that the goodness of the end would not justify improper means to
obtain it. If, therefore, in the present case the defendants had con-
federated either to do an unlawful act to the injury of others, or to
make use of unlawful means to obtain their ends, they would be liable
to the charge of a conspiracy. He observed that the court did not
mean to say, nor did the facts in the case require them to decide,
whether an agreement not to work, except for certain wages, would
amount to this offense without any unlawful means taken to enforce
it. . ..
The injury produced by unlawful combinations might affect any
person or number of persons, as in the present case the master work-
men or the fellow journeymen of the defendants, or any other indi-
viduals. It appeared in evidence that the society of journeymen, of
which the defendants were members, had established a constitution,
or certain rules for its government, to which the defendants had
assented, and which they had endeavored to enforce. These rules
were made to operate on all the members of the Society, on others
of their trade who were not members, and through them on the
master workmen, and all were coerced to submit, or else the mem-
bers of the Society which comprehended the best workmen in the
City, were to stop the work of their employers. One of the regula-
tions even required that every person of their trade whom they
thought worthy of notice, should become a member of the Society,
and of course become subject to its rules, and in case of neglect or
refusal, it imposed fines on the person guilty of disobedience. When
the Society determined on any measure, it found no difficulty in
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carrying it into execution. If its ordinary functions failed, it enforced
obedience by decreeing what was called a strike against a particular
shop that had transgressed, or a general turnout against all the shops
in the City; terms which had been explained by the witnesses, and
were sufficiently understood. These steps were generally decisive,
and compelled submission to all concerned.

Whatever might be the motives of the defendants, or their object,
the means thus employed were arbitrary and unlawful, and their
having been directed against several individuals in the present case,
it was brought in the opinion of the court, within one of the descrip-
tions of the offense which has been given.

The jury retired and shortly after returned a verdict against the
defendants.

The sentence was then passed by His Honor, the Mayor, who
observed to the defendants that the novelty of the case, and the gen-
eral conduct of their body, composed of members useful in the com-
munity, inclined the court to believe that they had erred from a
mistake of the law and from supposing that they had rights upon
which to found their proceedings. . . .

They were fined each one dollar, with the costs.

Case Questions

1. What did the journeymen attempt to do? Is this in the nature of the
modern closed shop?

2. Discuss the criminal conspiracy doctrine as to its double aspects of ends
and means.

3. What methods were employed by the journeymen to secure their ends?

SECTION 6. THE CIVIL CONSPIRACY DOCTRINE

With the approach of the 19th Century, heralding the advent of
the Industrial Revolution, we find strong and powerful forces at work
to overthrow the restrictive legislation that was hamstringing busi-
ness and labor. The reaction was crystallized by the publication of
Adam Smith’s Wealth of Nations (1776) in which the new laissez-
faire doctrine was epitomized. Contending that the least regulation
is the best regulation, and that the public interest would best be
served by resort to economic, rather than statute, law in matters
of supply, demand, and price, Smith found popular favor with the
articulate public. Acceptance of his doctrine, at least as applied to
nonlabor groups, became the guiding rule of laissez-faire capitalism,
ushered in in 1776.
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As applied to labor, however, governmental control appeared to
remain as the most desirable alternative. In 1799 and 1800, Parlia-
ment passed the Combination Acts (89 Geo. 3, C. 81 and 40 Geo. 3,
C. 106), which made “. .. void . . . all contracts . . . entered into by
or between . .. workmen for obtaining an advance of wages . .. for
lessening or altering . .. usual hours or time of working, or for de-
creasing the quantity of work, or for preventing or hindering any
person or persons from empvloying whomsoever he . . . think proper
to employ in his business. . . .” The Act also made it a criminal
offense to picket or boycott an employer or to refuse to work with a
nonunion workman. In 1875, the Conspiracy and Protection Act
(38 and 39 Vict.,, C. 86) removed labor union action from the ban
of criminal conspiracy and broadened greatly the allowable limits
of peaceful picketing. The result of this act was the invalidation of
most of the adverse English labor legislation of the preceding century.

This liberality on the English labor scene, however, was obscured
by the Quinn v. Leathem case (1901, A.C. 495), reprinted below, in
which the Court, conceding the outlawry of the criminal conspiracy
doctrine by the Act of 1875, nevertheless found the union liable
under its newly created civil conspiracy doctrine, which, when com-
bined with the ruling in the Taff Vale Railway Company case (1901,
A.C. 426) holding unions liable as an entity for members’ torts, con-
fronted labor with another hurdle to surmount. The reasoning of
the Court is presented in the text of Lord Shand’s opinion. While
the civil conspiracy idea no longer has acceptation as such, the
quarrel is merely one over the name to be given a course of conduct.
The activities of the defendants in the Quinn case might at present
be considered unlawful under the secondary boycott theory.

QUINN v. LEATHEM
House of Lords, 1901. A.C. 495

The respondent brought an action in Ireland against five defend-
ants, Craig, Davey, Quinn (the appellant), Dornan, and Shaw, alleg-
ing causes of action that are summarized in the judgment of Lord
Brampton. At the trial before Fitzgibbon, L. J., and a special jury
at Belfast in July, 1896, evidence was given for the plaintiff to the
following effect. Craig was president, Quinn treasurer, and Davey
secretary of a trade union registered as the Belfast Journeymen
Butchers and Assistants’ Association. By rule 11 of the association
it was the duty of all members to assist their fellow unionists to
obtain employment in preference to nonsociety men.
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The plaintiff, a flesher at Lisburn for more than twenty years,
in July, 1895, was employing Dickie and other assistants who were
not members of the union. At a meeting of the association at which
Craig, Quinn, Dornan, and Shaw were present, and which the plain-
tiff attended by Davey’s invitation, the plaintiff offered to pay all
fines, debts, and demands against his men and asked to have them
admitted to the society. This was refused, and a resolution was
passed that the plaintiff’s assistants should be called out. Craig told
the plaintifl that his meat would be stopped at Munce’s if he did not
comply with their wishes. Munce, a butcher, had been getting about
£30 worth weekly of meat from the plaintiff for twenty years. . . .

In September Davey wrote to the plaintiff that, if he continued
to employ nonunion labour, the society would be obliged to adopt
extreme measures. After some negotiations with Munce, Davey wrote
to him that, having failed to make a satisfactory arrangement with
the plaintiff, they had no other alternative but to instruct Munce’s
employees to cease work immediately the plaintiff’s beef arrived.
On September 20 Munce sent a telegram to the plaintiff, “Unless
you arrange with society you need not send any beef this week as
men are ordered to quit work,” and Munce ceased to deal with the
plaintiff. The plaintiff said that in consequence of this he was put
to great loss, a quantity of fine meat having been killed for Munce.

The jury found for the plaintiff, with £250 damages. [Quinn
took this appeal to the House of Lords.]

Lorp SHAND. My Lords, atter the able and full opinions of the
learned judges of the Court of Appeal in Ireland holding that the
verdict and judgment for the plaintiff ought to stand, the grounds
of my opinion that the judgment ought to be affirmed and the appeal
dismissed may be shortly stated. I refrain from any detailed refer-
ence to the numerous cases cited in the argument. These have been
considered and discussed by the judges of the Court of Appeal, and
I concur in the reasoning of the majority of their Lordships, and
they have been already dealt with in my judgment in the case of
Allen v. Flood. (1898, A.C. 1.)

In that case I expressed my opinion that while combination of
different persons in pursuit of a trade object was lawful, although
resulting in such injury to others as may be caused by legitmate
competition in labour, yet that combination for such object, but in
pursuit merely of a malicious purpose to injure another, would be
clearly unlawful; and, having considered the arguments in this case,
my opinion has only been confirmed.
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This being clearly so, the question now raised is really whether,
in consequence of the decision of this House in the case of Allen v.
Flood, and of the grounds on which that case was decided, it is now
the law that where the acts complained of are in pursuance of a
combination or conspiracy to injure or ruin another, and not to
advance the parties’ own trade interests, and injury has resulted,
no action will lie, or, to put the question in a popular form, whether
the decision in Allen v. Flood has made boycotting lawful.

It may be true that in certain cases the object of inflicting injury,
and success in that object, requires combination or conspiracy with
others in order to be effectual. That was not so in all of the cases
enumerated by Lord Bowen; but no question on that point arises in
the circumstances of this particular case, for according to the evi-
dence and the verdict of the jury the defendants by combined action
wrongfully and maliciously induced a number of persons to refrain
from dealing with the plaintiff. That is sufficient for the decision
of the case, although, in my opinion, it is further proved that they
succeeded in inducing a servant and a customer of the plaintiff to
break existing contracts with him. On the whole, it seems to me
clear that the defendants were guilty of unlawful acts, unless the
judgment in the case of Allen v. Flood has introduced a change
which has rendered such acts lawful.

As to the vital distinction between Allen v. Flood and the present
case, it may be stated in a single sentence. In Allen v. Flood the
purpose of the defendant was by the acts complained of to promote
his own trade interest, which it was held he was entitled to do,
although injurious to his competitors, whereas in the present case,
while it is clear there was combination, the purpose of the defend-
ants was “to injurc the plaintiff in his trade as distinguished from
the intention of legitimately advancing their own interests. . . .”

The ground of judgment of the majority of the House, however
varied in expression by their Lordships, was, as it appears to me,
that Allen in what he said and did was only exercising the right of
himself and his fellow workmen as competitors in the labour market,
and the effect of injury thus caused to others from such competition,
which was legitimate, was not a legal wrong.

It is only necessary to add that the defendants here have no such
defence as legitimate trade competition. Their acts were wrongful
and malicious in the sense found by the jury—that is to say, they
acted by conspiracy, not for any purpose of advancing their own
interests as workmen, but for the sole purpose of injuring the plain-
tiff in his trade. I am of opinion that the law prohibits such acts
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as unjustifiable and illegal; that by so acting the defendants were
guilty of a clear violation of the rights of the plaintiff, with the
result of causing serious injury to him, and that the case of Allen
v. Flood, as a case of legitimate competition in the labour market,
is essentially different, and gives no ground for the defendant’s
argument.

I concur with your Lordships in holding that there is not suffi-
cient ground for disturbing the verdict on the question of damages,
and in holding that the special provision of the 3rd section of the
Conspiracy Act of 1875 has no application to the circumstances of
this case.

Order appealed from affirmed and appeal dismissed with costs.
Lords’ Journals, August 5, 1901.

Case Questions

1. State the operative facts of the parent case.

2. Does your statement of fact show the presence of a secondary boycott
against the plaintiff?

3. At the time of this case, were secondary boycotts called civil conspiracies?

4. What distinction did the court make in reconciling the Quinn and Allen
cases?

5. Are you satisfied that the distinction is based on sound reasoning?

SECTION 7. THE CONTRACTUAL INTERFERENCE
DOCTRINE

A third doctrine limiting the permissible activities of labor com-
binations is that of tortious interference with contractual or work
relationships. In a legal sense. the dectrine may be confusing, as
the right arises in contract while the remedy is pursued in tort.
The remaining cases in this section illustrate its application and
present status. The theory that interference with a contract rela-
tion was an actionable tort arose first in the case of Lumley v. Gye,
an English decision of 1853 (page 17). The reader may note that a
labor union is not involved in this decision, although the rule devel-
oped found acceptation in labor cases arising at a later date both in
England and America. On their own facts, both Lumley v. Gye and
the South Wales decision (pages 18-19) remain as soundly reasoned
law. An interesting parallel may be struck between the South Wales
decision and the frequent skirmishes of our own United Mine Workers
with the courts as revealed by the Supreme Court’s opinion in United
States v. United Mine Workers on page 183 of this volume.
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LUMLEY v. GYE
Queen’s Bench, 1853. 2 El. & Bl. 216

The 1st count of the declaration stated that plaintiff was lessee
and manager of the Queen’s Theatre, for performing operas for gain
to him; and that he had contracted and agreed with Johanna Wagner
to perform in the theatre for a certain time, with a condition amongst
others, that she should not sing nor use her talents elsewhere dur-
ing the term without plaintiff’s consent in writing: Yet defendant,
knowing the premises, and maliciously intending to injure plaintift
as lessee and manager of the theatre, whilst the agreement with
Wagner was in force, and before the expiration of the term, enticed
and procured Wagner to refuse to perform; by means of which
enticement and procurement of defendant, Wagner wrongfully re-
fused to perform, and did not perform during the term. . ..

ERLE, J. The question raised upon this demurrer is, whether an
action will lie by the proprietor of a theatre against a person who
maliciously procures an entire abandonment of a contract to perform
exclusively at that theatre for a certain time; whereby damage was
sustained? And it seems to me that it will. The authorities are
numerous and uniform, that an action will lie by a master against
a person who procures that a servant should unlawfully leave his
service. The principle involved in these cases comprises the present;
for there, the right of action in the master arises from the wrong-
ful act of the defendant in procuring that the person hired should
break his contract, by putting an end to the relation of employer
and employed; and the present case is the same. . . .

With respect to the objection that the contracting party had not
begun the performance of the contract, I do not think it a tenable
ground of defence. The procurement of the breach of the contract
may be equally injurious, whether the service has begun or not, and
in my judgment ought to be equally actionable, as the relation of
employer and employed is constituted by the contract alone, and no
act of service is necessary thereto. The result is that there ought to
be, in my opinion, judgment for the plaintiff.

Per Curiam. There will be no rule. Rule refused.

Case Questions

=

What facts gave rise to the plaintiff’s cause of action?

What is the issue of the case?

Was the tort any less actionable because Johanna Wagner had not
entered upon performance of the contract?

4. Does the Lumley rule represent valid law at present?

W N
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SOUTH WALES MINERS’ FEDERATION v. GLAMORGAN
COAL COMPANY, LIMITED

House of Lords, 1905. A.C. 239

The Glamorgan Coal Company, Limited, and seventy-three other
plaintiffs, owners of collieries in South Wales, brought this action
against the South Wales Miners’ Federation, its trustees and officers,
and several members of its executive council, claiming damages for
wrongfully and maliciously procuring and inducing workmen in the
collieries to break their contracts of service with the plaintiffs, and
alternatively for wrongfully and maliciously conspiring to do so. . . .
Briefly the case was as follows. The federation (which was regis-
tered as a trade union) was formed (inter alia) to consider trade
and wages, to protect the workmen and regulate the relation between
them and employers, and to call conferences. The wages were paid
upon a sliding scale agreement, rising and falling with the price of
coal. In November, 1900, the council of the federation, fearing that
the action of merchants and middlemen would reduce the price of
coal and conscquently the rate of wages, resolved to order a “stop
day” on November 9, and informed the workmen. This order was
obeyed by over 100,000 men, who took a holiday and thereby broke
their contracts of service. Four other like holidays were later taken.
. .. The learned judge gave judgment for the defendants. This deci-
sion was reversed by the Court of Appeal, . .. and defendants now

appeal.

LorD MACNAGHTEN. My Lords, I agree in the motion which my
noble and learned friend the Lord Chancellor proposes, and I also
agree with him in thinking that the question before your Lordships
lies in a very narrow compass.

It is not disputed now—it never was disputed seriously—that the
union known as the South Wales Miners’ Federation, acting by its
executive, induced and procured a vast body of workmen, members
of the union, who were at the time in the employment of the plain-
tiffs, to break their contracts of service, and thus the federation
acting by its executive knowingly and intentionally inflicted pecu-
niary loss on the plaintiffs. It is not disputed that the federation
committed an actionable wrong. It is no defence to say that there
was no malice or ill-will against the masters on the part of the fed-
eration or on the part of the workmen at any of the collieries thrown
out of work by the action of the federation. It is settled now that
malice is not the gist of such an action as that which the plaintiffs



Sec. 7] THE CONTRACTUAL INTERFERENCE DOCTRINE 19

have instituted. Still less is it a defence to say that if the masters
had only known their own interest they would have welcomed the
interference of the federation.

It was argued—and that was the only argument—that although
the thing done was prima facie an actionable wrong, it was justifi-
able under the circumstances. That there may be justification for
that which in itself is an actionable wrong I do not for a moment
doubt. And I do not think it would be difficult to give instances put-
ting aside altogether cases complicated by the introduction of moral
considerations. But what is the alleged justification in the present
case? It was said that the council—the executive of the federation—
had a duty cast upon them to protect the interest of the members of
the union, and that they could not be made legally responsible for
the consequences of their action if they acted honestly in good faith
and without any sinister or indirect motive. The case was argued
with equal candor and ability. But it seems to me that the argument
may be disposed of by two simple questions. How was the duty
created? What in fact was the alleged duty? The alleged duty was
created by the members of the union themselves, who elected or
appointed the officials of the union to guide and direct their action;
and then it was contended that the body to whom the members of
the union have thus committed their individual freedom of action
are not responsible for what they do if they act according to their
honest judgment in furtherance of what they consider to be the
interest of their constituents. It seems to me that if that plea were
admitted there would be an end to all responsibility. It would be idle
to sue the workmen, the individual wrong-doers, even if it were prac-
ticable to do so. Their counsellors and protectors, the real authors
of the mischief, would be safe from legal proceedings. The only
other question is, What is the alleged duty set up by the federation?
I do not think it can be better described than it was by Mr. Lush.
It comes to this—it is the duty on all proper occasions, of which the
federation or their officials are to be the sole judges, to counsel and
procure a breach of duty.

I agree with Romer and Stirling, L. JJ., and I think the appeal
must be dismissed.

Case Questions

1. Why did the Federation call upon the miners to take a holiday?
2. Was lack of malice on the defendants’ part a recognized defense?
3. What agency question did the court decide against the Federation leaders?
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SECTION 7. THE CONTRACTUAL INTERFERENCE
DOCTRINE (Continued)

The influence of the Lumley and the South Wales cases upon the
courts in America is revealed by the Vegelahn and the Hitchman
decisions, which are overruled classics in American labor law. The
reader’s attention is directed to the dissenting opinion in the Vege-
lahn case of Justice Holmes, then on the Massachusetts bench, in so
far as it reveals the anticipatory vision of this great jurist.

Brimelow v. Casson, a 1924 English Chancery decision, shows
this jurisdiction successfully struggling to reach a just result in the
face of an established rule of law. By way of exception, this court
held that the doctrine was inapplicable if the interference was socially
justifiable. In America, likewise, an even more pronounced cleavage
with the rule was begun by the New York courts in the Interborough
and the Exzchange Bakery decisions, wherein the doctrine was com-
pletely abrogated as being inequitable, without consideration, and
against public policy.

At present, yellow-dog contracts (contracts containing the pro-
vision that employees will not join a union without surrendering their
employment) are outlawed by Section 2 (5) of the Railway Labor
Act of 1934, 45 U.S.C. 151, Section 3 of the Federal Anti-Injunction
Act of 1932, 29 U.S.C. 101, and are impliedly outlawed by Section 8
(a) of the Labor Management Relations Act of 1947. The present
rule is that interference with a contractual or work relationship by
a labor union is permissible as long as the purpose is proper and the
means employed to effectuate the end are peaceful and within per-
missible bounds. The cases collected in the remainder of this volume
deal largely with legislative and court determinations that give mean-
ing and form to the general rule stated above.

VEGELAHN v. GUNTNER
Supreme Judicial Court of Massachusetts, 1896. 167 Mass. 92, 44 N.E. 1077

ALLEN, J. The principal question in this case is whether the
defendants should be enjoined against maintaining the patrol. The
report shows that, following upon a strike of the plaintiff’s work-
men, the defendants conspired to prevent him from getting workmen
and thereby to prevent him from carrying on his business, unless and
until he should adopt a certain schedule of prices. The means adopted
were persuasion and social pressure, threats of personal injury or
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unlawful harm conveyed to persons employed or seeking employment,
and a patrol of two men in front of the plaintiff’s factory, maintained
from half past 6 in the morning till half past 5 in the afternoon, on
one of the busiest streets of Boston. The number of men was greater
at times, and at times showed some little disposition to stop at the
plaintiff’s door. The patrol proper at times went further than simple
advice not obtruded beyond the point where the other person was
willing to listen; and it was found that the patrol would probably be
continued if not enjoined. There was also some evidence of per-
suasion to break existing contracts. The patrol was maintained as
one of the means of carrying out the defendants’ plan, and it was
used in combination with social pressure, threats of personal injury
or unlawful harm, and persuasion to break existing contracts. It was
thus one means of intimidation, indirectly to the plaintiff, and di-
rectly to persons actually employed, or seeking to be employed, by
the plaintiff, and of rendering such employment unpleasant or in-
tolerable to such persons.

Such an act is an unlawful interference with the rights both of
the employer and of the employed. An employer has a right to en-
gage all persons who are willing to work for him, at such prices as
may be mutually agreed upon, and persons employed or seeking
employment have a corresponding right to enter into or remain in
the employment of any person or corporation willing to employ them.
These rights are secured by the constitution itself. . . .

The defendants contend that these acts were justifiable, because
they were only seeking to secure better wages for themselves, by
compelling the plaintiff to accept their schedule of wages. This motive
or purpose does not justify maintaining a patrol in front of the
plaintiff’s premises, as a means of carrying out their conspiracy. A
combination among persons merely to regulate their own conduct is
within allowable competition, and is lawful, although others may be -
indirectly affected thereby. But a combination to do injurious acts
expressly directed to another, by way of intimidation or constraint,
either of himself or of persons employed or seeking to be employed
by him, is outside of allowable competition, and is unlawful. . . .

Nor does the fact that the defendants’ acts might subject them to
an indictment prevent a court of equity from issuing an injunction.
It is true that, ordinarily, a court of equity will decline to issue an
injunction to restrain the commission of a crime; but a continuing
injury to property or business may be enjoined, although it may also
be punishable as a nuisance or other crime. . . .
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A question is also presented whether the court should enjoin such
interference with persons in the employment of the plaintiff who
are not bound by contract to remain with him, or with persons who
are not under any existing contract, but who are seeking or intend-
ing to enter into his employment. A conspiracy to interfere with the
plaintiff’s business by means of threats and intimidation, and by
maintaining a patrol in front of his premises, in order to prevent
persons who are in his employment from continuing therein, is un-
lawful, even though such persons are not bound by contract to enter
into or continue in his employment; and the injunction should not
be so limited as to relate only to persons who are bound by existing
contracts. We therefore think that the injunction should be in the
form originally issued. So ordered.

HoLMES, J. (dissenting). . . . One of the eternal conflicts out of
which life is made up is that between the efforts of every man to get
the most he can for his services, and that of society, disguised under
the name of capital, to get his services for the least possible return.
Combination on the one side is patent and powerful. Combination
on the other is the necessary and desirable counterpart, if the battle
is to be carried on in a fair and equal way. . . .

If it be true that workingmen may combine with a view, among
other things, to getting as much as they can for their labor, just as
capital may combine with a view to getting the greatest possible
return, it must be true that, when combined, they have the same
liberty that combined capital has, to support their interests by argu-
ment, persuasion, and the bestowal or refusal of those advantages
which they otherwise lawfully control. I can remember when many
thought that, apart from violence or breach of contract, strikes were
wicked, as organized refusals to work. I suppose that intelligent
economists and legislators have given up that notion today. I feel
pretty confident that they equally will abandon the idea that an or-
ganized refusal by workmen of social intercourse with a man who
shall enter their antagonist’s employ is unlawful, if it is disassociated
from any threat of violence, and is made for the sole object of pre-
vailing, if possible, in a contest with their employer about the rate
of wages. The fact that the immediate object of the act by which the
benefit to themselves is to be gained is to injure their antagonist does
not necessarily make it unlawful, any more than when a great house
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lowers the price of goods for the purpose and with the effect of driv-
ing a smaller antagonist from the business. . . .

Case Questions

Was the picketing peaceful or tainted with violence?

Will an equity court ordinarily enjoin the commission of a crime?
What was the scope of the court’s injunction?

In his classic dissent, how does Justice Holmes justify the infliction of
injury by a labor organization?

s

HITCHMAN COAL & COKE CO. v. MITCHELL
Supreme Court of the United States, 1917. 245 U.S. 229, 38 Sup. Ct. 65

PiTNEY, J. This was a suit in equity, commenced October 24,
1907, in the United States Circuit (afterwards District) Court for
the Northern District of West Virginia, by the Hitchman Coal &
Coke Company, a corporation organized under the laws of the state
of West Virginia, against certain citizens of the state of Ohio, sued
individually and also as officers of the United Mine Workers of
America. Other non-citizens of plaintiff’s state were named as de-
fendants but not served with process. . . .

Plaintiff owns about 5,000 acres of coal lands situate at or near
Benwood, in Marshall county, West Virginia, and within what is
known as the “Panhandle District” of that state, and operates a
coal mine thereon employing between 200 and 300 men, and having
an annual output, in and before 1907, of about 300,000 tons. At the
time of the filing of the bill, and for a considerable time before and
ever since, it operated its mine ‘“non-union,” under an agreement
with its men to the effect that the mine should be run on a non-union
basis, that the employees should not become connected with the union
while employed by plaintiff, and that if they joined it their employ-
ment with plaintiff should cease. . . .

. . . The general object of the bill was to obtain an injunction to
restrain defendants from interfering with the relations existing be-
tween plaintiff and its employees in order to compel plaintiff to
“unionize” the mine. . . .

. . . On April 15, 1906, defendant Zelenka, vice-president of the
subdistrict, visited the mine, called a meeting of the miners, and
addressed them in a foreign tongue, as a result of which they went
on strike the next day, and the mine was shut down until the 12th of
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June, when it resumed as a “non-union” mine, so far as relations
with the U.M.W.A. were concerned.

During this strike plaintiff was subjected to heavy losses and ex-
traordinary expenses with respect to its business, of the same kind
that had befallen it during the previous strikes.

About the 1st of June a self-appointed committee of employees
called upon plaintiff’s president, stated in substance that they could
not remain longer on strike because they were not receiving benefits
from the union, and asked upon what terms they could return to
work. They were told that they could come back, but not as members
of the United Mine Workers of America; that thenceforward the
mine would be run non-union, and the company would deal with each
man individually. They assented to this, and returned to work on a
non-union basis. Mr. Pickett, the mine superintendent, had charge
of employing the men, then and afterwards, and to each one who
applied for employment he explained the conditions which were that
while the company paid the wages demanded by the union and as
much as anybody else, the mine was run non-union and would con-
tinue so to run; that the company would not recognize the United
Mine Workers of America; that if any man wanted to become a mem-
ber of that union he was at liberly to do so; but he could not be a
member of it and remain in the employ of the Ilitchman Company;
that if he worked for the company he would have to work as a non-
union man. To this each man employed gave his assent, understand-
ing that while he worked for the company he must keep out of the
union.

Since January, 1908 (after the commencement of the suit), in
addition to having this verbal understanding, each man has been re-
quired to sign an employment card expressing in substance the same
terms. This has neither enlarged nor diminished plaintiff’s rights,
the agreement not being such as is required by law to be in writing.
Under this arrangement as to the terms of employment, plaintiff
operated its mine from June 12, 1906, until the commencement of the
suit in the fall of the following year.

During the same period a precisely similar method of employment
obtained, at the Glendale mine, a property consisting of about 200
acres of coal land adjoining the Hitchman property on the south, and
operated by a company having the same stockholders and the same
management as the Hitchman; the office of the Glendale mine being
at the Hitchman Coal & Coke Company’s office. Another mine in the
Panhandle, known as Richland, a few miles north of the Hitchman,
likewise was run “non-union.”
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In fact, all coal mines in the Panhandle and elsewhere in West
Virginia, except in a small district known as the Kanawha field, were
run “non-union” while the entire industry in Ohio, Indiana, and
Illinois was operated on the “closed-shop” basis, so that no man could
hold a job about the mines unless he was a member of the United
Mine Workers of America. Pennsylvania occupied a middle ground,
only a part of it being under the jurisdiction of the union. Other
states need not be particularly mentioned.

The unorganized condition of the mines in the Panhandle and
some other districts was recognized as a serious interference with
the purposes of the union in the Central Competitive Field, particu-
larly as it tended to keep the cost of production low, and, through
competition with coal produced in the organized field, rendered it
more difficult for the operators there to maintain prices high enough
to induce them to grant certain concessions demanded by the
Union. . . .

What are the legal consequences of the facts that have been
detailed ?

That the plaintiff was acting within its lawful rights in employing
its men only upon terms of continuing non-membership in the United
Mine Workers of America is not open to question. Plaintiff’s re-
peated costly experience of strikes and other interferences while
attempting to ‘“run union” were a sufficient explanation of its resolve
to run “non-union,” if any were needed. But neither explanation nor
justification is needed. Whatever may be the advantages of “collec-
tive bargaining” it is not bargaining at all, in any just sense, unless
it is voluntary on both sides. The same liberty which enables men to
form unions, and through the union to enter into agreements with
employers willing to agree, entitles other men to remain independent
of the union and other employers to agree with them to employ no
man who owes allegiance or obligation to the union. In the latter
case, as in the former, the parties are entitled to be protected by the
law in the employment of the benefits of any lawful agreement they
may make. This court repeatedly has held that the employer is as
free to make non-membership in a union a condition of employment,
as the working man is free to join the union, and that this is part of
the constitutional rights of personal liberty and private property, not
to be taken away even by legislation, unless through some proper ex-
ercise of the paramount police power. Adair v. United States, 208
U.S. 161, 174, 28 Sup. Ct. 277, 52 L. Ed. 436, 13 Ann. Cas. 764;
Coppage v. Kansas, 236 U.S. 1, 14, 35 Sup. Ct. 240, 59 L. Ed. 441,
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L.R.A. 1915C, 960. In the present case, needless to say, there is no
act of legislation to which defendants may resort for justification.

Plaintiff, having in the exercise of its undoubted rights estab-
lished a working agreement between it and its employees, with the
free assent of the latter, is entitled to be protected in the enjoyment
of the resulting status, as in any other legal right. That the employ-
ment was at will, and terminable by either party at any time, is of
no consequence. . . .

We return to the matters set up by way of justification or excuse
for defendants’ interference with the situation existing at plaintiff’s
mine.

The case involves no question of the rights of employees. De-
fendants have no agency for plaintiff’s employces, nor do they assert
any disagreement or grievance in their behalf. In fact, there is none;
but if there were, defendants could not, without agency, set up any
rights that employees might have. The right of the latter to strike
would not give to defendants the right to instigate a strike. The
difference is fundamental.

It is suggested as a ground of criticism that plaintiff endeavored
to secure a closed non-union mine through individual agreements
with its employees, as if this furnished some sort of excuse for the
employment of coercive measures to secure a closed union shop
through a collective agreement with the union. It is a sufficient an-
swer, in law, to repeat that plaintiff had a legal and constitutional
right to exclude union men from its employ. But it may be worth
while to say, in addition: First, that there was no middle ground
open to plaintiff; no option to have an “open shop” employing union
men and non-union men indifferently; it was the union that insisted
upon closed-shop agreements, requiring even carpenters employed
about a mine to be members of the union, and making the employ-
ment of any non-union man a ground for a strike; and secondly,
plaintiff was in the reasonable exercise of its rights in excluding all
union men from its employ, having learned, from a previous experi-
ence, that unless this were done union organizers might gain access
to its mine in the guise of laborers.

Defendants set up, by way of justification or excuse, the right of
workingmen to form unions, and to enlarge their membership by
inviting other workingmen to join. The right is freely conceded,
provided the objects of the union be proper and legitimate, which we
assume to be true, in a general sense, with respect to the union here
in question. Gompers v. Bucks Stove & Range Co., 221 U.S. 418, 439,
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31 Sup. Ct. 492, 55 L. Ed. 797, 34 L.R.A. (N.S.) 874. The cardinal
error of defendants’ position lies in the assumption that the right is
so absolute that it may be exercised under any circumstances and
without any qualification; whereas in truth, like other rights that
exist in civilized society, it must always be exercised with reasonable
regard for the conflicting rights of others. Brennan v. United Hat-
ters, 713 N.J. Law, 729, 749, 65 Atl. 165, 9 L.R.A. (N.S.) 254, 118
Am, St. Rep. 727, 9 Ann. Cas. 698. . . .

In any aspect of the matter, it cannot be said that defendants
were pursuing their object by lawful means. The question of their
intentions—of their bona fides—cannot be ignored. It enters into
the question of malice. As Bowen, L. J., justly said, in the Mogul
Steamship Case, 23 Q.B. Div. 613:

“Intentionally to do that which is calculated in the ordinary course
of events to damage, and which does, in fact, damage another in that
other person’s property or trade, is actionable if done without just
cause or excuse.”

Another fundamental error in defendants’ position consists in the
assumption that all measures that may be resorted to are lawful if
they are “peaceable”—that is, if they stop short of physical violence,
or coercion through fear of it. In our opinion, any violation of plain-
tiff’s legal rights contrived by defendants for the purpose of inflict-
ing damage, or having that as its necessary effect, is as plainly
inhibited by the law as if it involved a breach of the peace. A combi-
nation to procure concerted breaches of contract by plaintiff’s em-
ployees constitutes such a violation. Flaccus v. Smith, 199 Pa. 123,
48 Atl. 894, 54 L.R.A. 640, 85 Am. St. Rep. 779; South Wales Miners’
Federation v. Glamorgen Coal Co. (1905), A.C. 239, 244, 250, 253;
Jonas Glass Co. v. Glass Bottle Blowers’ Association, 77 N.J. Eq. 219,
223, 79 Atl. 262, 41 L.LR.A. (N.S.) 445. . ..

Upon all the facts, we are constrained to hold that the purpose
entertained by defendants to bring about a strike at plaintiff’s mine
in order to compel plaintiff, through fear of financial loss, to consent
to the unionization of the mine as the lesser evil, was an unlawful
purpose, and that the methods resorted to by Hughes the inducing
of employees to unite with the union in an effort to subvert the sys-
tem of employment at the mine by concerted breaches of the contracts
of employment known to be in force there, not to mention misrepre-
sentation, deceptive statements, and threats of pecuniary loss com-
municated by Hughes to the men—were unlawful and malicious
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methods, and not to be justified as a fair exercise of the right to
increase the membership of the union. . . .

That the damage resulting from a strike would be irremediable
at law is too plain for discussion.

As against the answering defendants, plaintiff’s right to an in-
junction is clear; as to the others named as defendants, but not
served with process, the decree is erroneous, as already stated. . . .

The decree of the Circuit Court of Appeals is reversed, and the
decree of the District Court is modified as above stated. . . .

Case Questions

1. What agreement did the Hitchman Company ask its employees to abide
by ?

2. At the time of this case, what states were mining coal on a closed-shop
basis?

3. What is a closed shop?

4. What rule was promulgated in the Adair case, page 25?

5. Were the organizing efforts of the U.M.W. peaceful? Was this a good
defense?

6. Did the court concede that workers had the right to form and join labor
organizations?

7. Did the court uphold the yellow-dog contract?

BRIMELOW v. CASSON
1924. 1 CH. 302

RUSSELL, J. . . . My task here is to decide whether, in the cir-
cumstances of this case, justification existed for the acts done. The
plaintiff is carrying on a business which involves the employment for
wage of persons engaged in the theatrical calling, a calling in which
numberless persons of both sexes are engaged in different classes of
work throughout the country. The unions, or associations, formed
for the purpose of representing and advancing the interests of those
persons in connection with their different classes of work, and the
interests of the calling as a whole, have ascertained by experience,
and no one could doubt the fact, that it is essential for the safeguard-
ing of those interests that there should be no sweating by employers.
They have found by experience that the payment of less than a living
wage to chorus girls frequently drives them to supplement their in-
sufficient earnings by indulging in misconduct for gain, thus ruining
themselves in morals and bringing discredit to the theatrical calling.
. . . They find that the plaintiff is paying to his chorus girls wages
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on which no girl could with decency, feed, clothe, and lodge herself,
wages far below the minimum fixed by the Actors’ Association. They
have had previous experience of the plaintiff, and they cause fresh
inquiries to be made, with the result that they are satisfied that many,
if not all, the results anticipated by them to flow from such under-
payment are present in the plaintiff’s company. They desire in the
interest of the theatrical calling and the members thereof to stop
such underpayment with its evil consequences. The only way they
can do so is by inducing the proprietors of theaters not to allow per-
sons like the plaintiff the use of their theaters, either by breaking
contracts already made or by refusing to enter into contracts. . . .
But have they in law justification for those acts? As has been pointed
out, no general rule can be laid down as a gencral guide in such cases,
but I confess that if justification does not exist here I can hardly
conceive of the case in which it would be present. . . .

The result is that the action is dismissed with costs.

Case Questions

1. Detail the controlling facts of this case.

2. How did the union enforce its wage demand?

3. Does the decision indicate a qualification of the contractual interference
doctrine, a reshaping of the rule to secure a socially desirable result?

EXCHANGE BAKERY & RESTAURANT, INC. v. RIFKIN
Court of Appeals of New York, 1927. 245 N.Y. 260, 157 N.E. 130

ANDREWS, J. A workman may leave his work for any cause what-
ever. He need make no defense, give no explanations. Whether in
good or bad faith, whether with malice, or without, no one can ques-
tion his action. What one man may do, two may do or a dozen, so
long as they act independently. If, however, any action taken is con-
certed ; if it is planned to produce some result, it is subject to control.
As always, what is done, if legal, must be to effect some lawful re-
sult by lawful means, but both a result and a means lawful in the
case of an individual may be unlawful if the joint action of a number.

A combination to strike or to picket an employer’s factory to the
end of coercing him to commit a crime, or to pay a stale or disputed
claim, would be unlawful in itself, although, for an individual, his
intent in leaving work does not make wrongful the act otherwise law-
ful. His wrong, if wrong there be, would consist of some threat, of
something beyond the mere termination of his contract with his em-
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ployer. Likewise a combination to effect many other results would
be wrongful. Among them would be one to strike or picket a factory
where the intent to injure rests solely on malice or ill will. Another’s
business may not be so injured or ruined. It may be attacked only
to attain some purpose in the eye of the law thought sufficient to jus-
tify the harm that may be done to others.

The purpose of a labor union to improve the conditions under
which its members do their work; to increase their wages; to assist
them in other ways, may justify what would otherwise be a wrong.
So would an effort to increase its numbers and to unionize an entire
trade or business. It may be as interested in the wages of those not
members, or in the conditions under which they work, as in its own
members because of the influence of one upon the other. All engaged
in a trade are affected by the prevailing rate of wages; all, by the
principle of collective bargaining. Economic organization today is not
based on the single shop. Unions believe that wages may be in-
creased, collective bargaining maintained only if union conditions
prevail, not in some single factory, but generally. That they may
prevail, it may call a strike and picket the premises of an employer
with the intent of inducing him to employ only union labor. And it
may adopt either method separately. Picketing without a strike is no
more unlawful than a strike without picketing. Both are based upon
a lawful purpose. Resulting injury is incidental and must be endured.

Even if the end sought is lawful, the means used must be also.
“Picketing” connotes no evil. It may not be accompanied, however,
by violence, trespass, threats, or intimidation, express or implied. No
crowds may be collected on or near the employer’s property. The
free entrance of strangers, customers, or employees may not be im-
peded. There may be no threats—no statements, oral or written, false
in fact, tending to injure the employer’s business. We here make no
attempt to enumerate all the acts that might make picketing illegal.
Doubtless, there are others. When the situation in a particular case
comes to be reviewed by the courts, there will be no difficulty in draw-
ing the line between acts permissible and acts forbidden.

We have been speaking in terms of the workman. We might
equally have spoken in terms of the employer. The rule that applies
to the one also applies to the other. The latter may hire and discharge
men when and where he chooses and for any reason. But, again, any
combination must be for lawful ends secured by lawful means. If
believed to be for their interests, employers may agree to employ non-
union men only. By proper persuasion they may induce union men
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to resign from their unions. They may not, however, because of mere
malice or ill will, combine to limit the opportunities of any one to
obtain employment. The means adopted must be lawful. No violence
or intimidation, no threats, no trespass, no harmful false statements,
no means that would be improper, were the workman the actor.

In writing as we have done, we have in mind cases where the
strike, the picketing, or the lockout is made use of by associates in
the same trade or business; where the end sought, therefore, directly
affects those, masters or men, engaged therein. We do not consider
so-called sympathetic strikes, boycotts, or lockouts where interest is
more remote. Questions that may arise under such circumstances are
not before us. Neither do we consider strikes or lockouts not con-
nected with labor disputes, but designed to enforce political action.

Where the end or the means are unlawful and the damage has
already been done, the remedy is given by a criminal prosecution or
by a recovery of damages at law. Equity is to be invoked only to give
protection for the future. To prevent repeated violations, threatened
or probable, of the complainant’s property rights, an injunction may
be granted. This is no novel assumption of jurisdiction. For many
years, while leaving to the law redress for single or isolated wrongs
to property rights, where there is danger of their repetition, the
chancellor has used this weapon to protect the innocent. The theo-
retical basis of this power has been said to be the avoidance of a
multiplicity of actions. Whatever the basis, however, the power is
undoubted. It has been exercised in many ways. Repeated trespasses
have been prevented; the continued pollution of streams; the main-
tenance of nuisances; the misuse of a trade-name. Other instances
might be cited. The rule is not different where behind the facts pre-
sented to the court lies a labor dispute. Freedom to conduct a busi-
ness, freedom to engage in labor, each is like a property right.
Threatened and unjustified interference with either will be prevented.
But the basis of permissible action by the court is the probability of
such interference in the future, a conclusion only to be reached
through proof contained in the record. Unless the need for protec-
tion appears, equity should decline jurisdiction.

In the case before us findings of fact were made by the Special
Term, resulting in a judgment for the defendants. Most of such
findings were reversed by the Appellate Division. As a substitute
new findings were made by that court and a sweeping injunction was
granted to the plaintiff. It therefore becomes our duty to review
these findings and to determine ourselves whether they are sustained
by the weight of the evidence. Civil Practice Act, section 589.
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In 1918 the plaintiff corporation was formed. From the first its
‘ntention was to employ only nonunion waitresses in its restaurant.
Always, with one exception, an applicant for employment was ques-
-ioned as to her membership in any union and only those who denied
such a connection were engaged. No contract as to this matter was
-hen made, but the applicant was hired at the rate of $8 per week
for full time, or $5 for half time. This hiring was at will and might
be ended at any time by either party. Cuppy v. Stollwerck Bros., 216
N.Y. 591, 111 N.E. 249. Thereafter the waitresses were asked re-
peatedly if they had joined a union. They always denied it. If it
had been discovered that their denials were untrue, they would have
been at once discharged. Also after beginning work each waitress
signed a paper stating that it was the understanding that she was
not a member of any union, pledging herself not to join one or if she
did to withdraw from her employment. She further promised to
make no efforts to unionize the restaurant, and says that she will
attempt to adjust by individual bargaining any dispute that may
arise. This paper was not a contract. It was merely a promise based
upon no consideration on the part of the plaintiff. From 14 to 16
waitresses were employed, and, so far as appears, the conditions of
their work was satisfactory to them.

The three defendants are members of a waiters’ union. Its sched-
ule of wages is $15 a week for full time and $10 for half time. Ap-
parently at their instigation 4 waitresses joined the union after em-
ployment was obtained. They had not been members on the date
when they were originally engaged. The fact that they had done so
was not known to the plaintiff. Efforts were also made to induce other
employees to take the same course. At the same time the plaintiff
was asked to unionize its restaurant, but it refused.

The Appellate Division has based its decision in part upon the
theory that the defendants wrongfully attempted to persuade the
plaintiff’s employees to break this alleged contract. Even had it been
a valid subsisting contract, however, it should be noticed that, what-
ever rule we may finally adopt, there is as yet no precedent in this
court for the conclusion that a union may not persuade its members
or others to end contracts of employment where the final intent lying
behind the attempt is to extend its influence. In Lamb v. S. Cheney
& Son (227 N.Y. 418, 125 N.E. 817) we said that where a specific
contract of employment for a definite time exists another may not
intentionally, without just cause or excuse, interfere therewith. In
Posner Co. v. Jackson (223 N.Y. 325, 119 N.E. 573), an employee,
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having made an express contract to perform specific, unique, and
extraordinary services for a fixed period, was induced to break it by
a rival manufacturer. She might herself have been enjoined from
violating her negative covenants. So he who persuaded her to do so
might be held in damages. Finally, in Reed Co. v. Whitemun (238
N.Y. 545, 144 N.E. 885), it was sought to use these cases as authority
to support an injunction against a labor union which was persuading
employees who were engaged under a written contract from week to
week, to strike. In that case, however, there was a finding, binding
upon us, to the effect that the action of the union was “with the
intent and purpose solely of preventing plaintiff from doing any
business and of ruining plaintiff in its business, and bringing dis-
order into plaintiff’s business.” Contract or no contract, such an act,
induced solely by malice, was wrongful. Here, however, we do not
need to decide whether, where the object of the act is to aid in a
labor dispute, there is just cause or excuse for such interference with
existing contracts, and, if not, how specific the contract must be, nor
how substantial the term of employment contained therein, to permit
equity to intervene. Nor need we discuss the correlative question as
to how far contracts made by unions with their members, providing
that they are to work only in union shops, are to be protected.

On April 22, 1925, some of the defendants representing the union
entered the plaintiff’s restaurant as ordinary customers. They did
this, however, with the preconceived design of causing a strike by
blowing a whistle at a time inconvenient to the plaintiff when many
patrons were present. In so acting they were clearly trespassers,
and, if such trespasses were to be continued in the future, they
might be enjoined. It was an isolated wrong, however, and adequate
compensation might be recovered in an action at law. When the
strike was declared the four waitresses who had joined the union at
once stopped work and left the premises. In so doing one of them
threatened an officer of the plaintiff and she interfered with the
access of a patron of the restaurant. A crowd collected, but was
soon dispersed. Again, we have an isolated instance of intimidation
occurring at the outset of the strike. Thereafter there was picketing,
which consisted of two women walking in the street close to the curb,
but near the premises, having placards 10x16 inches in size pinned
to their dresses and bearing the legend:

“Waitresses Strike Picket. Waiters Union Local No. 1. Affiliated
with the American Federation of Labor and the United Hebrew
Trades.”
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There was no violence; no intimidation; no obstruction of en-
trances to the premises; no collection of crowds. This course of con-
duct continued for four days until it was ended by a temporary
injunction.

Under such a state of facts the defendants have been enjoined
from “patrolling the side-walk and street in front of and near the
plaintiff’s premises, from approaching, accosting, threatening, assault-
ing, or intimidating any person desiring to enter the premises, from
blockading the entrance thereto, from collecting crowds, from ex-
hibiting any signs or notices in the vicinity, from suggesting a boy-
cott, and from coercing or intimidating any person seeking to enter
the employment of the plaintiff.” In this we think the Appellate
Division has erred.

As we have indicated, the action of those defendants who entered
the restaurant when the strike was called was a trespass. There is,
however, no indication that such acts will be repeated. There was no
contract between the plaintiff and its waitresses in regard to the
union with which the defendants can be said to have interfered.
There is nothing untruthful in the placards carried by the pickets,
even assuming that the word “strike” is to be confined to cases where
some of those who have become employees of the plaintiff have left
its employment to obtain relief in a labor dispute. Such was the case
here. Three of these four waitresses were employed by the plaintiff
long before they became members of the union. Their reply to in-
quiries then made was entirely truthful. To the fourth, no questions
were put. If they subsequently joined the union, they might have
been discharged; but until they were discharged they remained in
the plaintiff’s employment. Except on the one occasion the picketing
was entirely lawful and for a lawful object, although the plaintiff’s
business might be injured thereby. It is said that the strike was not
properly called because of the neglect of some preliminaries which
the union rules required in such a case, and that the four waitresses
referred to were not properly members of the union because their
dues had not been paid. This is a question as to which the plaintiff
is not interested.

It is quite true that, where unlawful picketing has been continued,
where violence and intimidation have been used, and where mis-
statements as to the employer’s business have been distributed, a
broad injunction prohibiting all picketing may be granted. The course
of conduct of the strikers has been such as to indicate the danger of
injury to property if any picketing whatever is allowed. Such is not
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this case. Nor should a court of equity intervene where there is no
evidence that wrongs have been committed or threatened on the
theory that the defendant is not harmed by the prohibition of such
unlawful acts.

The judgment of the Appellate Division should be reversed, and
that of the Special Term affirmed, with costs in this court and in the
Appellate Division.

SUPPLEMENTAL CASE DIGEST—CONTRACTUAL
INTERFERENCE

INTERBOROUGH RAPID TRANSIT COMPANY V. GREEN. Supreme
Court, New York County, 1928; 131 Misc. 682, 227 N.Y.S. 258. The
Company entered into individual contracts with its employees speci-
fying that the workers refrain from joining any union other than
the one sponsored by the Company. An injunction restraining the
defendant outside union from breaching the company contracts was
refused on the ground that the agreement was inequitable and there-
fore unenforceable.

Case Questions

1. If a specific course of conduct is individually lawful, does it follow that
the same conduct, when collectively engaged in, must also be lawful?

2. What does the case have to say as to strike and picket activity actuated
wholly by malice and ill will? (See in this connection Hunt v. Crum-
boch, under the Anti-Trust caption.)

3. List the legitimate purposes of a labor organization as detailed by Jus-
tice Andrews.

. What picket line conduct may be enjoined?

What rights does Andrews indicate an employer has in his labor relation?

o T oa

. Discuss the statement: Equity is to be invoked only to give protection
for the future.

7. Did the Court of Appeals sustain the injunction issued by the lower
court?

8. Why was the yellow-dog contract held unenforceable in the parent
situation?
Questions on the Chapter
1. Distinguish between the legal status of the slave and of the serf.
2. What factors weakened the feudal economy? Discuss fully.
3. Discuss the philosophy and method of Mercantilism.
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. What were the Mercantilistic counterparts of the modern trade union

and employers’ association?

. Discuss the provisions of the Statutes of Laborers. Were they confined

to labor?

. What three early common-law doctrines were applied to labor organi-

zations?

7. What is the modern outgrowth of the criminal conspiracy doctrine?
8. What was the holding in the Taff-Vale Railway decision?

9. Discuss the rights and remedies aspect of the contractual interference

10.

doctrine.

What is the present status of the so-called yellow-dog contract, as well
as of the yellow-dog injunction employed in the Hitchman decision?



CHAPTER 3

STRUCTURE AND PURPOSE OF LABOR COMBINATIONS

SECTION 8. EVOLUTIONARY CHANGES IN PURPOSE

Viewing American labor combinations from an historical stand-
point will reveal much of interest as to their ever-changing methods
and objectives. The influence of English law upon American labor
law has been previously traced; but this presents only a partial pic-
ture, since the social and economic forces at work here and abroad
were not altogether parallel.

Local Unionism, 1792-1827. American labor history can be sum-
marily divided into four basic periods, each possessing its own char-
acteristics. The first is that of Local Unionism, beginning with the
formation of the Philadelphia shoemakers into a craft unit in 1792
and extending to 1827, the beginning of the period of Early Federa-
tion. The shoemakers’ group lasted about twelve years, making up
for its small size by its extreme energy. It conducted the first organ-
ized strike against a wage reduction, and was ordered to disband in
1805, as it was conducting its second strike, by the courts, which
found it to be a conspiracy in restraint of trade. The printers, car-
penters, and shipwrights likewise banded together during this period,
but these did not approach the vitriolic union activity engaged in by
the cobblers.

Labor combinations of this period were organized along craft
lines, were relatively weak in effectuating their demands, did not
engage in collective bargaining in the modern sense, and concerned
themselves more with uplift matters, little attention being paid to
basic questions of wages, hours, and working conditions. The con-
ception of a free and open market, ingrained in the English common
law and incorporated in our own, served to make the judiciary hos-
tile to the monopolistic character of concerted labor action. Thus
most labor action in the holdings of the law fell into the illegal
category.

Early Federation, 1827-1886. The second major labor era found
its inception in the year 1827 with the combination of Philadelphia
unions into a city national, the Mechanics’ Union of Trade Associa-
tions. Purely local unionism was being supplanted, then, by citywide
nationals, as labor in Baltimore, New York, and Boston followed the

37
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lead of Philadelphia. Politically the pcriod was one of reaction
against moneyed interests, and in 1828 Andrew Jackson was swept
into the presidency on a wave of Populism. Workers along the North
Atlantic seaboard engaged in extended political activity as an inci-
dent of union strength, forming the Workingmen’s Party, America’s
first labor-sponsored political group. This party had in its platform
such matters as free public education, tax reform, the abolition of
debt imprisonment, monopoly regulation, and other related reforms.

The panic of 1837 intervened, however, forcing dissolution of
most city nationals and driving the balance underground. Until 1850,
the only favorable result for labor was the decision of the Massa-
chusetts Supreme Court in the famous case of Commonwealth v.
Hunt in 1842, reprinted in this chapter. This decision legalized the
strike as a union weapon and sounded the death knell of the criminal
conspiracy doctrine treated in the previous chapter. Prosperity in
the decade of the 1850’s gave heart to the labor movement, with the
result that, by 1866, some thirty-two nationals had been revived or
newly formed, including the typographers, blacksmiths, stonecutters,
and building trades workers. The year 1866 is of special importance
in that the first successful attempt was made to bring all labor to-
gether into one nationwide unit, the National Labor Union, under
the leadership of W. H. Sylvis. Its ill-fated predecessor, the National
Trade Union of 1834, had died in the throes of the 1837 lean years.
The National Labor Union was, however, not a militant labor organ-
ization, being conducted along political and idealistic lines, empha-
sizing greenbackism, the eight-hour day, and cooperative production.
This organization disbanded after six years, one of the major rea-
sons lying in the distate that the trade unions had in the parent for
its emphasis on political issues.

The demise of the National Labor Union witnessed the rise of the
Knights of Labor, begun by the Philadelphia tailors as a secret so-
ciety in 1869. The difficult situation of labor after the Civil War,
accompanied by the fact that the Knights freely admitted skilled and
unskilled labor into its local assemblies, make it one of the most spec-
tacular unions in American history. Estimates as to its peak strength
vary from slightly less than one to more than four million men, its
secret character making a definite figure impossible. The Knights of
Labor had blended economic and political objectives and sought to
draw all workers, regardless of race, color, creed, sex, political affilia-
tion, or skill status. Only bankers, liquor dealers, and employers were
refused membership. While it conducted a successful strike in 1885
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against the Jay Gould railroad interests, its decline is traceable to
ineffective leadership, lack of solidarity between craft and industrial
workers, excessive emphasis on purely political and social questions,
and charged participation in the Chicago Haymarket debacle of 1886.
The Knights of Labor remains significant as being the forerunner of
modern industrial, as distinguished from craft, labor organizations.
It should not, however, be confused with pure industrial unionism,
for the Knights preserved the identity of craft units in all areas ex-
cept the local assembly.

Modern Craft Federation, 1886-1935. Believing that they were
the pawns of unskilled labor in the ranks of the Knights of Labor,
the craft units gradually withdrew from that combination and, by
1886, had formed a national unit of their own, the American Fed-
eration of Labor. For the first twenty years, the Federation retained
it pure craft status, but then a major change in policy permitted the
inclusion of the United Mine Workers and Ladies Garment Workers
Union, which were and remain industrial unions. The regularity
with which the Mine Workers withdraw from the parent indicates
quite forcefully that craft and industrial workers do not, as yet,
recognize any common bond of mutual help and economic interest.
The American Federation, during its formative years, wisely kept
its guns trained upon economic objectives such as shorter hours,
higher wages, and improved safety and work conditions, maintaining
secondary emphasis upon such national questions as child labor legis-
lation, restriction of immigration, and protective tariffs.

It should be noted, however, that contemporary restrictive labor
legislation, notably the amended National Labor Relations Act of
1947, has caused all major labor groups to engage in extended and
concerted political activity in order to secure more favorable legis-
lative treatment in state and federal areas. On the whole, the polit-
ical aspect of modern unionism is being directed at those matters
having a direct bearing on the stability and continued survival of
the labor movement. It thus cannot be viewed as being in the cate-
gory of the dispersive tactics that weakened earlier labor organ-
izations.

The period of Modern Federation witnessed many changes in
labor law, notably in the legislative area, including the Sherman
Anti-Trust Act, the Clayton Act, the Federal Anti-Injunction Act,
the Railway Labor Act, and the National Labor Relations Act. The
last four pieces of legislation have done much to nullify the historical
antilabor attitude of the judiciary; in fact, the present strength of



40 STRUCTURE AND PURPOSE OF LABOR COMBINATIONS [Ch.3

labor is ascribed by many authorities to the positive, prolabor legis-
lative sponsoring of labor under the New Deal by the federal govern-
ment. We leave the above enactments to fuller treatment under
subsequent appropriate headings and turn briefly to the final period
of American labor history.

Industrial Unionism, 1935-. The predominant feature of this last
period rests with the tremendous impetus given industrial unionism
by the Congress of Industrial Organizations working under protection
of the National Labor Relations Act of 1935. As was previously
stated, the American Federation of Labor, through reluctantly per-
mitting the inclusion of unskilled industrial workers in its ranks,
continue to maintain focus upon its craft organization, treating the
former as something of a poor relation. As industrial workers were
included, they were made part and parcel of related craft units and
were not set up organizationally as separate and autonomous bodies.
With the passage of the Wagner Act of 1935, some labor leaders in
the American Federation of Labor hierarchy saw the possibility of
making vast inroads in the as yet fertile and unorganized mass pro-
duction areas, such as steel, petroleum, merchandising, and automo-
biles. Upon the refusal of American Federation of Labor leadership
to embark upon a pressurized organizing campaign among produc-
tion workers, a schism developed, culminating in the eventual forma-
tion of the Congress of Industrial Organizations in November of 1935.

This new labor body met with such marked success in organizing
campaigns in the steel, rubber, automotive, electrical and other in-
dustries that, by 1947, the Bureau of Labor Statistics reported a
C.1.0. membership of over six million, closely rivalling the seven mil-
lion constituents of the A. F. of L. The latter group was able to
increase its strength in the face of this competition only because it
rectified the earlier mistake of not permitting autonomous industrial
units to be included in its fold. At this writing, the two mammoths
of labor have not returned to unified control, principally because of
jealousy and distrust between the rival leaders and basic differences
in ideological approach.

Throughout the entire breadth of American labor history, no
period has been more fruitful in enabling labor to grow and consoli-
date its gains. A receptive public attitude born in the depression of
the thirties, federal legislative sponsorship of the idea of collective
bargaining under the National Labor Relations Act of 1935, aggres-
give labor leadership, favorable economic conditions, a liberal Su-
preme Court, and neutralization of the federal judiciary by the
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Federal Anti-Injunction Act have been major factors in permitting
this phenomenal growth in labor’s power. The trend of governmental
and public favor, however, seems to have changed recently. Whether
this trend will significantly weaken the labor movement in the years
to come remains in the pale of the future, beyond predictability
because of the interaction of the thousand variables that enter into
the history of labor.
Questions on Section 8
1. Discuss labor combinations of the Local Union Period as to organization
and matters that concerned them.
2. What period of American labor history gave rise to the first labor-
sponsored political group?
8. List the demands of the Workingmen’s Party platform.

4. Why are we justified in naming the second period of labor history that
of Early Federation?

5. Discuss the Knights of Labor. Why were they significant, other than
for reason of size?

6. List the major pieces of labor legislation enacted during the period of
Modern Federation.

7. Distinguish an industrial from a craft union.
. Do craft and industrial workers find much in common?

9. Discuss legislative sponsorship of labor during the period of Industrial
Unionism.

o0

SECTION 9. LEGALITY OF COMBINATION

The central purpose of Chapter 2 was to outline the various statu-
tory enactments and common-law doctrines in England and America
that were directed at the outlawry of labor organization formation
and activity. The concept of a free and open market, however, was
gradually narrowed in the 19th century, as applied to both capital
and labor. In the face of permissible monopolistic competitive prac-
tices by large-scale employer groups, more liberal juristic agencies
began to concede to labor a correlative right to combine for the pur-
pose of securing to itself a more equitable distribution of the gains
of economic progress.

The landmark American decision in this transition period cover-
ing the basic legality of labor combination, when utilized for proper
purposes, is Commonwealth v. Hunt, reprinted immediately below.
Since the rendition of this decision, the right of American labor to
organize has not been seriously questioned by either the courts or
legislatures.
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COMMONWEALTH v. HUNT
Supreme Court of Massachusetts, 1842. 4 Metcalf 111, 38 Am. Dec. 346

SHAW, C. J. . . . The general rule of the common law is that it
is a criminal and indictable offense for two or more to confederate
and combine together, by concerted means, to do that which is un-
lawful or eriminal, to the injury of the public, or portions or classes
of the community, or even to the rights of an individual. This rule of
law may be equally in force as a rule of the common law, in England
and in this commonwealth; and yet it must depend upon the local
laws of each country to determine whether the purpose to be accom-
plished by the combination, or the concerted means of accomplishing
it, be unlawful or criminal in the respective countries. . . . Without
attempting to review and reconcile all the cases, we are of opinion,
that as a general description, though perhaps not a precise and accu-
rate definition, a conspiracy must be a combination of two or more
persons, by some concerted action, to accomplish some criminal or
unlawful purpose, or to accomplish some purpose, not in itself crim-
inal or unlawful, by criminal or unlawful means.

The first count set forth that the defendants, with divers others
unknown, on the day and at the place named being workmen and
journeymen in the art and occupation of bootmakers, unlawfully,
perniciously, and deceitfully designing and intending to continue,
keep up, form and unite themselves into an unlawful club, society,
and combination, and make unlawful by-laws, rules, and orders
among themselves, and thereby govern themselves and other work-
men in the said art, and unlawfully and unjustly to extort great sums
of money by means thereof, did unlawfully assemble and meet to-
gether, and being so assembled, did unjustly and corruptly conspire,
combine, confederate, and agree together that none of them should
thereafter work for any master or person whatsoever, in the said
art, mystery, and occupation, who should employ any workman or
journeyman, or other person in the said art, who was not a member
of said club, society, or combination, after notice given him to dis-
charge such workman from the employ of such master; to the great
damage and oppression, ete. . .

Stripped, then, of these introductory recitals and alleged inju-
rious consequences, and of the qualifying epithets attached to the
facts, the averment is this: that the defendants and others formed
themselves into a society, and agreed not to work for any person,
who should employ any journeyman or other person, not a member
of such society, after notice given him to discharge such workman.
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The manifest intent of the association is to induce all those en-
gaged in the same occupation to become members of it. Such a pur-
pose is not unlawful. It would give them a power which might be
exerted for useful and honorable purposes, or for dangerous and
pernicious ones. If the latter were the real and actual object, and
susceptible of proof, it should have been specially charged. Such an
association might be used to afford each other assistance in times of
poverty, sickness, and distress; or to raise their intellectual, moral,
and social condition; or to make improvement in their art; or for
other proper purposes. Or the association might be designed for pur-
poses of oppression and injustice. But in order to charge all those
who become members of an association with the guilt of a criminal
conspiracy, it must be averred and proved that the actual, if not the
avowed object of the association, was criminal. An association may
be formed, the declared objects of which are innocent and laudable,
and yet they may have secret articles, or an agreement communicated
only to the members, by which they are banded together for purposes
injurious to the peace of society or the rights of its members. Such
would undoubtedly be a criminal conspiracy, on proof of the fact,
however meritorious and praiseworthy the declared objects might be.
The law is not to be hoodwinked by colorable pretenses. It looks at
truth and reality, through whatever disguise it may assume. But to
make such an association, ostensibly innocent, the subject of prose-
cution as a criminal conspiracy, the secret agreement which makes
it so, is to be averred and proved as the gist of the offense. But when
an association is formed for purposes actually innocent, and after-
ward its powers are abused by those who have the control and man-
agement of it, to purposes of oppression and injustice, it will be ¢rim-
inal in those who thus misuse it, or give consent thereto, but not in
the other members of the association. In this case, no such secret
agreement, varying the objects of the association from those avowed,
is set forth in this count of the indictment.

Nor can we perceive that the objects of this association, whatever
they may have been, were to be attained by criminal means. The
means which they proposed to employ, as averred in this count, and
which, as we are not to presume, were established by the proof, were,
that they would not work for a person, who, after due notice, should
employ a journeyman not a member of their society. Supposing the
object of the association to be laudable and lawful, or at least not
unlawful, are these means criminal? The case supposes that these
persons are not bound by contract, but free to work for whom they
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please, or not to work, if they so prefer. In this state of things, we
can not perceive that it is criminal for men to agree together to exer-
cise their own acknowledged rights, in such a manner as best to
subserve their own interests. One way to test this is to consider the
effect of such an agreement, where the object of the association is
acknowledged on all hands to be a laudable one. Suppose a class of
workmen, impressed with the manifold evils of intemperance, should
agree with each other not to work in a shop in which ardent spirit
was furnished, or not to work in a shop in which any one used it, or
not to work for an employer who should, after notice, employ a
journeyman who habitually used it. The consequences might be the
same. A workman who should still persist in the use of ardent spirit,
would find it more difficult to get employment; a master employing
such an one might, at times, experience inconvenience in his work,
in losing the services of a skillful but intemperate workman. Still it
seems to us, that as the object would be lawful, and the means not
unlawful, such an agreement could not be pronounced a criminal
conspiracy. . . .

We think, therefore, that associations may be entered into, the
object of which is to adopt measures that may have a tendency to
impoverish another, that is, to diminish his gains and profits, and
yet so far from being criminal or unlawful, the object may be highly
meritorious and public-spirited. The legality of such an association
will therefore depend upon the means to be used for its accomplish-
ment. If it is to be carried into effect by fair or honorable and law-
ful means, it is, to say the least, innocent; if by falsehood or force,
it may be stamped with the character of conspiracy. . . .

Several other exceptions were taken, and have been argued; but
this decision on the main question has rendered it unnecessary to
consider them.

Case Questions

1. What was the “manifest intent” of the labor organization in the parent
case?

2. How does the court define a criminal conspiracy?
3. State the rule of law developed by the court.
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SECTION 10. PSEUDO-LABOR ORGANIZATIONS

Ascertainment of whether a particular association of individuals
is a bona fide labor organization can oftentimes be a determinative
issue in a civil or a criminal action, as is illustrated by the two deci-
sions in this section. The law may treat as lawful certain acts by a
labor organization which, when committed by nonlabor groups,
would be unlawful. The Distributors Division and Gassman cases,
printed in this section, are in point, for the Donnelly Anti-Trust law
of New York is inapplicable to labor unions that can qualify as
such. In the federal area, because of the Clayton Act, the Sherman
Anti-Trust Act usually does not apply to labor unions.

Conversely, certain acts or practices are made unlawful if com-
mitted by labor organizations, but immunity is granted if they are
engaged in by nonlabor persons or associations, as for example the
union unfair labor practices prohibited by Sec. 8 (b) of the Na-
tional Labor Relations Act of 1947. Other examples could be given
to emphasize the definitive importance of the term ‘“labor organiza-
tion,” but the above will suffice.

The following two cases are of further significance, for they dis-
tinguish labor organizations from nonlabor associations. The Na-
tional Labor Relations Act of 1947 defines, for jurisdictional and
immunity purposes, a labor organization in Sec. 2 (5). This section
is reprinted at the end of the Gassman decision.

PEOPLE v. DISTRIBUTORS DIVISION, SMOKED FISH WORKERS
UNION, LOCAL NO. 20377

Supreme Court, Special Term, New York County, 1938.
169 Mise. 255, 7 N.Y.S. (2d) 185

PECORA, J. The attorney general seeks a permanent injunction to
restrain the defendants from (1) intimidating and coercing manu-
facturers or producers of ‘“smoked fish” into selling that product
solely to members of the defendant Distributors Division, Smoked
Fish Workers Union, Local No. 20377 (hereinafter called “Distribu-
tors Division”) ; (2) from coercing and compelling retail storekeep-
ers, who sell said product, to purchase their supply solely from mem-
bers of the “Distributors Division”; and (8) from picketing and
threatening to picket the places of business of such producers and
retailers who failed to comply with the demands of the “Distributors
Division.”
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The action is thus one to restrain an illegal combination alleged
to be operating in violation of Article 22, Section 340, of the General
Business Law (known as the Donnelly Anti-Trust Law). Section
340, in substance, declares to be void and illegal combinations whereby
monopolies in the manufacture, production, transportation, market-
ing or sale of products or services are created; or whereby free com-
petition is restrained or prevented.

Subdivisions 2 and 3 of section 340, however, provide for certain
exceptions to the operation of this statute. They read as follows:
“2. The provisions of this article shall not apply to cooperative asso-
ciations, corporate or otherwise, of farmers, gardeners, or dairymen,
including live stock farmers and fruit growers, nor to bona fide labor
unions.” (Italics mine.) “8. The labor of human beings shall not be
deemed or held to be a commodity or article of commerce as such
terms are used in this section and nothing herein contained shall be
deemed to prohibit or restrict the right of workingmen to combine
in unions, organizations and associations, not organized for the pur-
pose of profit.”

The evidence, however, convinces me that the Distributors Divi-
sion is not a bona fide union of laborers or workingmen, but merely
an aggregation that has taken on the guise and nomenclature of a
union in order to obtain an immunity to carry on its activities as an
illegal combination to restrain trade and create a monopoly. It was
established that the membership of the Distributors Division con-
sisted of merchants engaged in the business of buying and selling
smoked fish. In fact, prior to the organization of the “Distributors
Division” in January 1937, much of its membership was banded to-
gether in an association of jobbers known as the “Smoked Fish Dis-
tributors Association of Greater New York.” . . .

“The term ‘labor organization’ means any organization which
exists and is constituted for the purpose, in whole or in part, of col-
lective bargaining, or of dealing with employers concerning griev-
ances, terms, or conditions of employment, or of other mutual aid or
protection and which is not a company union as defined herein.”

Labor unions are organizations of employees. Employees are
those who are compensated for their labor or services by wages, and
are not paid by profits. Although both the laborer and the entre-
preneur may toil equally, the economic and social difference between
them lies in the method of compensation and return for their toil.
One is paid a wage or salary; while the other must look to prospec-
tive profits for his remuneration. The Distributors Division is a
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typical jobbers association. It is not interested in the classical pur-
poses of a labor union, namely: furthering the interest of the worker
with respect to higher wages, improved labor conditions, bettering
hours of labor, etc. Its interests lay solely in striving to obtain more
retail trade or customers for its members so as to increase their
profits.

In attempting to accomplish this end, the defendants tried to
compel retail storekeepers to buy their smoked fish only from mem-
bers of the Distributors Division, although there are a large number
of other distributors throughout the city of New York. The methods
of coercion employed included threats and intimidation and the plac-
ing of pickets in front of retail stores whose owners refused to com-
ply with the demands of the Distributors Division. The signs carried
by such pickets mentioned the fact that these stores did not pur-
chase their smoked fish from members of Distributors Division,
Smoked Fish Workers Union, Local No. 20377. Threats to picket
were also made to manufacturers or producers if they sold their
products to any but members of the Distributors Division. The pub-
lic was misled thereby into believing that there was a labor contro-
versy, when in fact none existed.

If the Distributors Division succeeded in compelling retailers to
purchase only from, and manufacturers to sell only to, its members,
the result would inevitably be a monopoly with all its familiar at-
tendant evils. The evidence leads reasonably to that conclusion. There
was testimony by certain retailers that they paid higher prices to
members of the Distributors Division, from whom they had been
compelled to buy, than they did to other non-member distributors.

As stated before, the Distributors Division is not a bona fide labor
union and has none of the attributes of such an organization. Tra-
ditionally a court of equity will look beyond the mere form, to dis-
cover the substance. Particularly is this applicable here, where an
organization has garbed itself in the robes of union immunity, in
order to further its illegal purposes. In so disguising itself, such an
organization not only injures its competitors, but also tends to dis-
credit the sound cause of union labor. The public is bound to pay
the cost of such monopolies, and it will point its accusing finger at
this organization which styles itself a “Division” of a labor union.
Organized labor must be vigilant that it be not made a catspaw for
any such schemes.

Let it here be noted that the evidence affirmatively shows that
the parent organization—the American Federation of Labor—did not
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assent to the engrafting of the Distributors Division upon its local,
nor was it even consulted about it. The federation was undoubtedly
ignorant of the unworthy plan.

Upon the whole case it appears that the injunction prayed for
should be granted. Submit findings of fact and conclusions of law.!

Case Questions

1. Discuss the provisions of the Donnelly Act under which this action is
brought by the attorney general.

Give the definition of a labor organization as stated in the case.

Why was not the Distributors Division deemed a bona fide labor group?
Was the A. F. of L. aware of the existence of the Distributors Division?

- wN

PEOPLE v. GASSMAN
Court of General Sessions, New York County, 1943. 45 N.Y.S. (2d) 709

GOLDSTEIN, J. The defendants make two motions: 1. To inspect
the grand jury minutes. 2. To dismiss the indictment. The indict-
ment, which names 14 defendants, contains 73 counts, charging vio-
lation of the Donnelly Act. (Sec. 340, General Business Law),
conspiracy to commit extortion and blackmail, 16 counts charging
extortion and 55 counts charging blackmail. The dismissal of the
indictment is sought on the grounds: 1. That the evidence submitted
to the grand jury is insufficient in law to charge the defendants with
the commission of any crime, and 2. That the acts charged against
the defendants as constituting crimes, were acts committed by the
defendants as officials and members of a bona fide labor union and,
as such, were not subject to the action by the grand jury. .

The indictment is predicated on the theory that Local No. 324 of
the Amalgamated Clothing Workers of America is not a bona-fide
labor union in that it is an organization of entrepreneurs and not
employees. The grand jury minutes and the moving papers disclose
the following: In 1937 the Amalgamated Clothing Workers of Amer-
ica began unionizing the laundry industry by organizing all workers,
including agent drivers, sometimes referred to as independent driv-
ers, into one unit, which was chartered as the “United Laundry
Workers’ Union, Local No. 300, of Amalgamated Clothing Workers
of America.” In 1938 the membership of Local No. 300, having
grown to over 25,000—too large for administrative purposes—was
split up into ten local unions. Local No. 324 (the only one involved

1 See also See. 16.2, “Unprotected Labor Disputes,” p. 117.
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in the indictment) was one of the ten. Local No. 300, before it was
subdivided (into ten locals) was a bona-fide union and as such was
entitled to the exemption of the Donnelly Act. Obviously the sub-
divisions, made necessary for better administration, have not changed
the bona fides of the situation. The membership of Local No. 324
consists, in the main, of agent-drivers whose function it is to collect
soiled laundry, convey it to a power steam laundry for processing
and to return the finished laundry to the customer. For his work the
agent-driver receives as commission a percentage of the price paid
by the customer for the finished work.

A history of the laundry industry shows that prior to 1930 there
were practically no so-called “agent-drivers.” When the depression
occurred in the early 1930’s some employers in the laundry industry,
as well as in other industries such as milk, bakery and coal, sought
to reduce operating expenses by doing away with minimum guar-
anteed salaries and eliminating the payment of Workmen’s Compen-
sation Insurance and Vehicle Public Liability Insurance premiums.
The method adopted was 1o convert employee-drivers receiving a
fixed salary into agent-drivers to be paid on a commission basis. At
the time of the change some of the ‘“agent-drivers” acquired their
collection and delivery trucks from their employers on a small pay-
ment or altogether on credit. In other cases laundry owners helped
finance the purchase of trucks by agent-drivers. In many instances
it was the laundry owner who insisted upon the new relationship.
The work performed by the agent-driver is substantially the same as
that performed by a route driver. Economically, the agent-driver
competes with the driver employee of the laundry. His net earnings
approximate the salary paid to the employee-driver. The standard
forms of collective bargaining agreement in use between Local
No. 324, the Laundry Workers’ Joint Board, the Amalgamated Cloth-
ing Workers of America and the employer laundries denominate the
agents or independent drivers as “employees’” and the laundries as
“employers.”

Ownership of the truck by the agent-driver is not a decisive factor
in determining his status as employee or entrepreneur. His position
is analogous to an employee traveling salesman who works on a com-
mission basis, uses his own automobile in soliciting business, pays for
his own insurance coverage, does not punch a time clock and who is
paid for the business he brings in regardless of the number of hours
he works. Nor is the agent-driver’s status as an entrepreneur estab-
lished by his being licensed by the City of New York. The city
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also licenses taxicab drivers, barbers and masseurs who work for
others. . .

. . . Section 340, subdivision 2, of the General Business Law
(Donnelly Act) provides that the provisions of the act shall not apply
to the activities of bona-fide labor unions. The Donnelly Act is not
to be so narrowly construed as to nullify the purpose of the Legis-
lature and to render futile the immunities provided in the Act.

The Legislature, by granting exemption to labor unions from the
provisions of the Donnelly Act, clearly indicated that its purpose was
to restrain monopolies which are wholly beyond the scope of labor
union objectives.

The exemption under the Donnelly Act extends not only directly
to the labor unions but to all those in contractual relations with such
purposes. American Fur Mfrs. Ass'n v. Associated Fur Coat &
Trimming Mfrs., Inc., 161 Misc. 246, 291 N.Y.S. 610, affirmed, 251
App. Div. 708, 296 N.Y.S. 1000. . . . If persons, genuinely inte-
grated in a particular industry by the character of their work and
whose activities are coordinated with those of a labor union in attain-
ing legitimate labor objectives were, by reason of those activities, 1o
become subject to criminal prosecution then the exemption expressed
in the Donnelly Act would be illusory and meaningless. The courts
have recognized the right of labor unions to organize ageni-drivers.
Bernstein v. Madison Baking Co., Sup., 38 N.Y.S. 2d 811, affirmed,
266 App. Div. 839, 43 N.Y.S. 2d Sup., 256 N.Y.S. 2d 548, 549. Con-
duct which the courts have held to be proper in civil litigation can-
not in good conscience be made the basis for criminal prosecution.

The attorney-general urges that a dismissal of the indictment in
the instant case would open the door to illegal activities on the part
of unscrupulous groups acting under the guise of labor unions. The
two cases relied upon by the attorney-general—People v. Distributors
Division, Smoked Fish Workers Union, Local No. 20377, 169 Misc.
255, 7T N.Y.S. 2d 185 and People v. Masiello, 177 Misc. 608, 31 N.Y.S.
2d 512—are readily distinguishable from the case at bar. The courts
can and do distinguish between legitimate labor unions and attempts
on the part of groups of independent business men to effect monopo-
lies and otherwise illegally restrain trade under the cloak of labor
union activity. . . .

The moving papers and the grand jury minutes clearly established
that the Amalgamated Clothing Workers of America is a labor union
with a membership of about 300,000 workers engaged in the manu-
facturing, processing and servicing of clothing and related items of
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wearing apparel. Local No. 324, which is involved in this prosecu-
tion, was duly chartered by the parent body, the Amalgamated Cloth-
ing Workers of America. Its affairs are administered like any other
of the local unions affiliated with Amalgamated Clothing Workers of
America. The accounts and finances of the local union are audited
periodically by the auditors of the parent body. The local union pays
a per capita tax and also turns ever a portion of the initiakion fee to
the parent body. The officers of the local union reeeive salaries of
$50 and less a week in addition {o their expense accounts. All the
facts in the case lead to the irresistible conclusion that Local No. 324
is a legitimate organization and not a “racket” as charged by the
attorney-general. The grand jury minutes fail to disclose that Local
No. 324 was created for a criminal purpose or that any of the de-
fendants’ acts, upon which the indictment is based, were performed
with criminal intent. The 16 counts charging blackmail and the 55
counts charging extortion involve the collection or atlempted collec-
tion of union dues. There is no claim that the dues were used for
personal gain as distinguished from union activities. The collection
of dues, whether by a labor union, or an association or entrepreneurs
cannot be blackmail or extortion. The felonious intent necessary to
sustain a conviction for these crimes is wholly lacking.

On the facts presented and on the law, it would be the duty of
the trial judge to dismiss the indictment and direct a verdiet of
acquittal. For the reasons indicated both motions are granted. Settle
order on notice.?

Case Questions

1. Outline the history of the laundry industry given in the case.

2. Did the court deem ownership of the trucks by the agent drivers as
indicating they were independent contractors?

3. How does the court distinguish this from the Distributors Division deci-
sion? Do you agree?

4. Are company unions permitted under the National Labor Relations Act?
What section is involved?

2 Affirmed in 51 N.Y.S. 2d 173, 268 App. Div. 377, 1944. The National
Labor Relations Act of 1947 defines, in Sce. 2 (5), a labor organization as
follows: “The term ‘labor organization’ means any organization of any kind,
or any agency or employee representation committee or plan, in which employees
participate and which exists, in whole or in part, for the purpose of dealing with
employers concerning grievances, lubor disputes, wages, rates of pay, hours of
employment, or conditions of work.” The same Act outlaws company dominated
unions, placing them in the category of pseudo-labor organizations, by virtue of
Sec. 8 (a) (2), which makes it an unfair labor practicc for an employer “to
dominate or interfere with the formation or adnnmstratxon of any labor organi-
zation or contribute financial or other support to it.
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SECTION 11. CRIMINAL SYNDICALISM

The cerime of criminal syndicalism is defined in the famous case of
De Jonge v. Oregon, reprinted in this section, and hence will not be
reiterated here. This decision is included because, both historically
and currently, certain labor leaders were or are brought before judi-
cial tribunals on the charge that they, and the labor organizations
which they represent, are tainted with the advocacy of violence, an-
archy, and governmental unheaval, and hence are amenable to erim-
inal prosecution.

In point on this matter, we may note Professor Hoxie’s classi-
fication of labor organizations into five groups:

(a) Business unions. These concern themselves with basic issues such
as wages, hours, and working conditions. The American Federa-
tion of Labor is represcntative of this group.

(b) Uplift unions. These have broad social objectives, such as elimi-
nation of child labor, public education, elimination of night work
for women, and workmen’s compensation. Representative was the
National Labor Union of 1866 and the Knights of Labor of 1869.

(¢) Dependent unions, or unions company fostered or dominated. This
type has been outlawed by the National Labor Relations Act of
1935 and as amended. (Sce Sec. 63.2 of this volume.)

(d) Predatory unions, or those falling into the racketeering category.
They were found operating prineipally in the building trades and
motion picture industries. A primary motive was the shakedown
of the employer or the public. (See Sec. 12 of this volume.)

(e) Rewolutionary umions. Unions organized along industrial lines
rather than craft lines have more often skirted the crimson fringe
of political action because of their inherently weaker bargaining
position. The Industrial Workers of the World, formed in 1905 to
give expression to class struggle, were perhaps the most repre-
sentative of labor unions in this category.! Criticism is currently
being levied from some sources that the C.I.O. is, at some of its
leadership points, colored with revolutionary doctrine.

The criminal syndicalism laws enacted by some of the several
states, principally in the West, where the 1. W.W. had its strongest
hold among migratory workers, were dirccted at this revolutionary
form of unionism. Critics of these laws charge that they are, at times
of inflamed public censure, indiscriminately directed against essen-
tially peaceful and legitimate labor groups and activities. At any
rate, the approach of the Supreme Court on this question is found
in the De Jonge and Stromberg decisions reprinted below.

! For a summary discussion of the I.W.W.,, see Millis and Montgomery,
Organized Labor, McGraw-Hill, New York, 1945, pp. 118-120.
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DE JONGE v. STATE OF OREGON
Supreme Court of the United States, 1937. 299 U.S. 353, 57 Sup.Ct. 2565

HucHES, C. J. Appellant, Dirk De Jonge, was indicted in Mult-
nomah County, Or., for violation of the Criminal Syndicalism Law
of that State. The act defines “criminal syndicalism” as “the doc-
trine which advocates crime, physical violence, sabotage, or any un-
lawful acts or methods as a means of accomplishing or effecting
industrial or political change or revolution.” With this preliminary
definition the act proceeds to describe a number of offenses, embrac-
ing the teaching of criminal syndicalism, the printing or distribution
of books, pamphlets, ete., advocating that doctrine, the organization
of a society or assemblage which advocates it, and presiding at or
assisting in conducting a meeting of such an organization, socicty or
group. The prohibited acts are made felonies, punishable by im-
prisonment for not less than one year nor more than ten years, or
by a fine of not more than $1,000, or by both.

We are concerned with but one of the described offenses and with
the validity of the statute in this particular application. The charge
is that appellant assisted in the conduct of a meeting which was called
under the auspices of the Communist Party, an organization advo-
cating criminal syndicalism. The defense was that the meeting was
public and orderly and was held for a lawful purpose; that, while it
was held under the auspices of the Communist Party, neither erim-
inal syndicalism nor any unlawful conduct was taught or advocated
at the meeting either by appellant or by others. Appellant moved for
a direction of acquittal, contending that the statute as applied to him,
for merely assisting at a meeting called by the Communist Party
at which nothing unlawful was done or advocated, violated the due
process clause of the Fourteenth Amendment of the Constitution of
the United States.

This contention was overruled. Appellant was found guilty as
charged and was sentenced to imprisonment for seven years. The
judgment was affirmed by the Supreme Court of the State which
considered the constitutional question and sustained the statute as
thus applied. 152 Or. 315, 51 P.(2d) 674. The case comes here on
appeal. . . .

The stipulation, after setting forth the charging part of the in-
dictment, recites in substance the following: That on July 27, 1934,
there was held in Portland a meeting which had been advertised by
handbills issued by the Portland section of the Communist Party;
that the number of persons in attendance was variously estimated at
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from 150 to 300; that some of thosc present, who were members of
the Communist Party, estimated that not to exceed 10 to 15 per cent
of those in attendance were such members; that the meeting was
open to the public without charge and no questions were asked of
those entering, with respect to their relation to the Communist Party ;
that the notice of the meeting advertised it as a pfotest against
illegal raids on workers’ halls and homes and against the shooting of
striking longshoremen by Portland police; that the chairman stated
that it was a meeting held by the Communist Party; that the first
speaker dwelt on the activities of the Young Communist League;
that the defendant De Jonge, the second speaker, was a member of
the Communist Party and went to the meeting to speak in its name;
that in his talk he protested against conditions in the county jail,
the action of city police in relation to the maritime strike then in
progress in Portland, and numerous other matters; that he discussed
the reason for the raids on the Communist headquarters and work-
ers’ hall and offices; that he told the workers that these attacks were
due to efforts on the part of the steamship companies and stevedoring
companies to break the marilime longshoremen’s and seamen’s
strike. .

The broad reach of the statute as thus applied is plain. While de-
fendant was a member of the Communist Party, that membership
was not necessary to conviction on such a charge. A like fate might
have attended any speaker, although not a member who “assisted in
the conduct” of the meeting. However innocuous the object of the
meeting, however lawful the subjects and tenor of the addresses,
however reasonable and timely the discussion, all those assisting in
the conduct of the meeting would be subject to imprisonment as
felons if the meeting were held by the Communist Party. This mani-
fest result was brought out sharply at this bar by the concessions
which the Attorney General made, and could not avoid, in the light
of the deeision of the state court,

Thus, if the Communist Party had called a public meeting in
Portland to discuss the tariff, or the foreign policy of the govern-
ment, or taxation, or relief, or candidacies for the offices of President,
members of Congress, Governor, or state legislators, every speaker
who assisted in the conduct of the meeting would be equally guilty
with the defendant in this case, upon the charge as here defined and
sustained. The list of illustrations might be indefinitely extended to
every variety of meetings under the auspices of the Communist Party
although held for the discussion of political issues or to adopt pro-



Sec. 11] CRIMINAL SYNDICALISM

tests and pass resolutions of an entirely innocent and proper char-
acter.

While the States are entitled to protect themselves from the abuse
of the privileges of our institutions through an attempted substitu-
tion of force and violence in the place of peaceful political action in
order to effect revolutionary changes in the government, none of our
decisions go to the length of sustaining such a curtailment of the
right of free speech and assembly as the Oregon statute demands in
its present application. In Gitlow v. People of State of New York,
268 U.S. 652, 45 S. Ct. 625, 69 L. Ed. 1138, under the New York
statute defining criminal anarchy, the defendant was found to be
responsible for a “manifesto” advocating the overthrow of the gov-
ernment by violence and unlawful means. Id., 268 U.S. 652, at pages
656, 662, 663, 45 S. Ct. 625, 628, 69 L. Ed. 1138. In Whitney v. Peo-
ple of State of California, 274 U.S. 357, 47 S. Ct. 641, 71 L. Ed. 1095,
under the California statute relating to the criminal syndicalism, the
defendant was found guilty of willfully and deliberately assisting in
the forming of an organization for the purpose of carrying on a
revolutionary class struggle by criminal methods. The defendant was
convicted of participation in what amounted to a conspiracy to com-
mit serious crimes. Id., 274 U.S. 357, at pages 363, 364, 367, 379, 47
S. Ct. 641, 644, 645, 649, 71 L. Ed. 1095. The case of Burns v. United
States, 274 U.S. 328, 47 S. Ct. 650, 71 L. Ed. 1077, involved a similar
ruling under the California statute as extended to the Yosemite Na-
tional Park. Id., 274 U.S. 328, at pages 330, 331, 47 S. Ct. 650, 651,
71 L. Ed. 1077. On the other hand, in Fiske v. Kansas, 274 U.S. 380,
47 S. Ct. 655, 71 L. Ed. 1108, the criminal syndicalism act of that
State was held to have been applied unconstitutionally and the judg-
ment of conviction was reversed, where it was not shown that un-
lawful methods had been advocated. Id., 274 U.S. 380, at page 387,
47 S. Ct. 655, 657, 71 L. Ed. 1108. See, also, Stromberg v. People of
State of California, 283 U.S. 359, 51 S. Ct. 532, 75 L. Ed. 1117, 73
A.L.R. 1484.

Freedom of speech and of the press are fundamental rights which
are safeguarded by the due process clause of the Fourteenth Amend-
ment of the Federal Constitution. . . . The right of peaceable as-
sembly is a right cognate to those of free speech and free press and
is equally fundamental. As this Court said in United States v. Cruik-
shank, 92 U.S. 542, 552, 23 L. Ed. 588: ‘“The very idea of a govern-
ment, republican in form, implies a right on the part of its citizens
to meet veaceably for consultation in respect to public affairs and to
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petition for a redress of grievances.”” The First Amendment of the
Federal Constitution expressly guaraniees that right against abridg-
ment by Congress. But explicit mention there does not argue exclu-
sion elsewhere. For the right is one that cannot be denied without
violating those fundamental principles of liberty and justice which
lie at the base of all civil and political institutions—principles which
the Fourteenth Amendment embodies in the general terms of its due
process clause. . . .

These rights may be abused by using speech or press or assembly
in order to incite to violence and crime. The people through their
Legislatures may protect themselves against that abuse. But the
legislative intervention can find constitutional justification only by
Jdealing with the abuse. The righis themselves must not be curtailed.
The greater the importance of safeguarding the community from
incitements to the overthrow of our institutions by force and vio-
lence, the more imperative is the need to preserve inviolate the con-
stitutional rights of free speech, free press and free assembly in order
to maintain the opportunity for free political discussion, to the end
that government may be responsive to the will of the people and that
changes, if desired, may be obtained by peaceful means. Therein lies
the security of the Republic, the very foundation of constitutional
government.

It follows from these considerations that, consistently with the
Federal Constitution, peaceable assembly for lawful discussion can-
not be made a crime. The holding of meetings for peaceable political
action cannot be proscribed. Those who assist in the conduct of such
meetings cannot be branded as criminals on that score. The ques-
tion, if the rights of free speech and peaceable assembly are to be
preserved, is not as to the auspices under which the meeting is held
but as to its purpose; not as to the relations of the speakers, but
whether their utterances transcend the bounds of the freedom of
speech which the Constitution protects. If the persons assembling
have formed or are engaged in a conspiracy against the public peace
and order, they may be prosecuted for their conspiracy or other vio-
lation of valid laws. But it is a different matter when the State,
instead of prosecuting them for such offenses, seizes upon mere par-
ticipation in a peaceable assembly and a lawful public discussion as
the basis for a criminal charge.

We are not called upon to review the findings of the state court
as to the objectives of the Communist Party. Notwithstanding those
objectives, the defendant still enjoyed his personal right of free
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speech and to take part in a peaceable assembly having a lawful pur-
pose, although called by that party. The defendant was none the less
entitled to discuss the public issues of the day and thus in a lawful
manner, without incitement to violence or crime, to seek redress of
alleged grievances. That was of the essence of his guaranteed per-
sonal liberty.

We hold that the Oregon statute as applied to the particular
charge as defined by the state court is repugnant to the due process
clause of the Fourteenth Amendment. The judgment of conviction is
reversed and the cause is remanded for further proceedings not in-
consistent with this opinion.

SUPPLEMENTAL CASE DIGEST—CRIMINAL
SYNDICALISM

STROMBERG V. PEOPLE OF STATE OF CALIFORNIA. Supreme Court
of the United States, 1931; 283 U.S. 359, 51 Sup. Ct. 532. The ap-
pellant was convicted on the first count of an indictment which
charged that he did . . . feloniously display a red flag and banner
in a public place and in a meeting place as a sign . . . of opposition
to organized government and as an invitation to anarchistic action.
. . . A California statute held this to be a felony. Rcversed. “The
maintenance of the opportunity for free political discussion to the
end that the government may be responsive to the will of the people
and that changes may be obtained by lawful means, an opportunity
essential to the security of the Republic, is a fundamental principle
of our constitutional system. A statute which upon its face, and as
authoritatively construed, is so vague and indefinite as to permit the
punishment of the fair use of this opportunity is repugnant to the
guaranty of liberty contained in the Fourteenth Amendment.”
(HuGHESs, C. J.)

Case Questions

Define criminal syndicalism.

What defense was made to the charge of crime?

What were the purposes of the meeting called by the Communist Party?
Did the court consider these purposes lawful?

What are the leading cases on criminal syndicalism?

What three “fundamental rights” are guaranteed by the due process
clause of the Fourteenth Amendment?

. Are the above rights subject to qualifications?

. Did Oregon overstep its police power under its statute in this situation?
. In the Stromberg case digest, what did the indictment charge? Was it
sustained ?

S oD

© oo 3
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SECTION 12. ANTI-RACKETEERING ACT

The original Anti-Racketeering Act, enacted in 1934, was re-
drawn and re-enacted by Congress in 1946, 60 Stat. 420. Both laws
interdicted interference with interstate commerce by robbery or ex-
tortion, either by way of direct action or by way of conspiracy to
obstruct commerce. Violation of the Act is punishable by imprison-
ment up to twenty years and/or a fine of $10,000. The terms “rob-
bery” and “extortion” are given the usual criminal law definitions.

In the Nick decision of 1941, the Supreme Court upheld the con-
stitutionality of the 1934 Act and sustained the conviction of the
defendants. A similar result was reached by the Circuit Court of
Appeals in the Compagna case of 1944. The case of U.S. v. Local
807 has been included because of its finely spun reasoning on a diffi-
cult set of facts. The re-enactment of the Act in 1946 is believed to
have been occasioned by the Local 807 decision. Congress omitted
the language of Sec. 2 (a) of the original Act in 1946, and thus ex-
pressed disapproval of the majority view in that case, which was
based on the exemption contained in Sec. 2 (a). It is probable that
the defendants in Local 807 would have stood convicted except for
the above section, which no longer is contained in the Act.

NICK v. UNITED STATES
Circuit Court of Appeals, Eighth Circuit, 1941. 122 Fed. (2d) 660

STONE, C. J. Appellants were jointly indicted on twelve counts,
the first eleven of which were laid under the Anti-Racketeering Act,
48 Stat. 979, 18 U.S.C.A. Sec. 420a-420e, and the twelfth count being
under the Sherman Anti-Trust Act, 26 Stat. 209, 15 U.S.C.A. 1. Ver-
dict of not guilty was returned on the twelfth count and of guilty
on each of the other eleven counts. The respective sentences were five
years imprisonment upon each count concurrently and a fine of
$10,000 upon the first count. From such judgments and sentences
this appeal is brought.

Appellants were labor officials in control of a local union of oper-
ators of moving picture machines in the St. Louis area (composed
of St. Louis County and the City of St. Louis). This area was so
completely unionized as to dominate operation therein. About one-
fourth of the picture houses in the area were owned by the St. Louis
Amusement Company and the Fanchon and Marco Service Corpora-
tion. The remainder were separately owned by persons who con-
trolled one or more theatres and are spoken of as ‘“independent
exhibitors.” The independent exhibitors were organized into an



Sec. 12] ANTI-RACKETEERING ACT 59

association, known as ‘“Motion Picture Theatre Owners of St. Louis,
Eastern Missouri and Southern Illinois,” which acted for owners in
matters of common interest through a committee. This committee
acted in arranging contracts with the union covering wages and
working conditions. Such contracts were made annually for terms
beginning September first. The Co-operative Sound Service Supply
Company was a corporation organized and controlled by appellant
Weston and in which appellant Nick was later interested. This
“Co-op” furnished inspection service and maintenance services for
sound equipment used in connection with exhibition of moving pic-
tures. .

The essential averments of count one are as follows. The motion
picture industry is made up of the production, distribution and ex-
hibition of moving picture films and accompanying sound effects. The
production is almost entirely in California and not at all in Missouri.
Producers have contractual arrangement with “exchanges” (usually
subsidiary corporations) for the distribution of their films. These
exchanges have contracts with the exhibitors (motion picture theatre
owners) in their respective territories for the use (exhibition) of
certain films. The films so contracted for are shipped from California
to the exchange which delivers them to the exhibitor. After the films
have been exhibited in a theatre, they are returned to the exchange
which sends them to other exhibitors or, after final use, they are
stored or reduced to their constituent chemical elements to be again
made into raw films for future picture production. The ownership
of the films does not change from the producers.

The value of the films as physical property is inconsequential. The
value is in the use for public exhibition purposes. If exhibition be
prevented in a locality, the shipment of films thereto would cease.
The distribution “exchanges’ located in St. Louis supply exhibitors
in Missouri, Illinois, Kentucky, Iowa and Arkansas with films shipped
to the exchanges from outside these States.

During the time here involved, appellant Nick was vice-president
of the International Alliance of Theatrical Stage Employees and Mov-
ing Picture Machine Operators of the United States and Canada—
an unincorporated labor organization. Appellant Weston was busi-
ness manager of the Moving Picture and Projecting Machine Opera-
tors Protective Union, Local No. 143 (located at St. Louis), of the
above International Alliance.

From on or about July 1, 1936, appellants conspired to acquire
control of the above Local and to use such control “to obtain the
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payment of money and other valuable considerations (not the pay-
ment of wages) from exhibitors of motion picture films in the St.
Louis area by the use of, attempt to use, and threat to use force, vio-
lence, and coercion . . . in violation of” the above Act—such pay-
ment of money being “for their personal use and profit.” The plan
of conspiracy was to “make excessive, arbitrary, unreasonable, ruin-
ous, and bogus demands for wage increases of operators employed by
exhibitors in the St. Louis area, well knowing and intending said
demands to be” such “and not with any purpose, intent or object of
securing such increases for the said operators but for the purpose
and intent and with the object of coercing the said exhibitors to pay
money and other valuable considerations to the defendants for their
personal use and profit.” . . .

Denial of Free Speech. The argument as to denial of free speech
is that the Act would punish organized labor and its leaders by mak-
ing it a crime for them to communicate their wage demands to em-
ployers. This contention is unsound.

In so far as here pertinent, the Act makes it a felony to obtain,
attempt to obtain, or to conspire to obtain or attempt to obtain
“money,” “property,” or ‘“‘other valuable considerations” by use of,
attempt to use, or threat of force, violence or coercion.

Wages, even though obtained by the means condemned in the Act,
are excepted from the statute. Not only is this exception expressed
but it is emphasized by being twice stated. In section 2(a) of the
Act, 48 Stat. 980, 18 U.S.C.A. Sec. 420a (a) is the language “not
including, however, the payment of wages by a bona-fide employer
to a bona-fide employee.” Again in section 3(b) of the Act, 48 Stat.
980, 18 U.S.C.A. Sec. 420b(b) it states that “The terms ‘property,’
‘money,’ or ‘valuable considerations’ used herein (in section 420a of
title) shall not be deemed to include wages paid by a bona-fide em-
ployer to a bona-fide employee.”

Individuals may obtain power in labor organizations which is
capable of use to obtain unwilling payments from employers through
bringing about or threatening to bring about violence or through
coercion. So long as that power is used solely to obtain more wages,
such exercise of power is expressly excluded from the Act. It is only
when such power is misused to obtain personal benefits for such in-
dividuals and not for the membership that the Act applies. The Act
covers no action by a labor leader honestly acting for the member-
ship of his organization. It does cover the compulsory payment of
graft to a labor leader for his own individual enrichment. Thus con-
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strued, the Act is clearly as protective to labor organizations and
their membership as it is to employers. The payment of graft to a
labor leader is, clearly, the purchase of his loyalty to his organiza-
tion. The result is betrayal of his organization. Labor is likely to
suffer more through such a sellout than the employer who, willingly
or unwillingly, pays the bribe. By punishing the traitorous leader
who uses his power for his personal enrichment at the expense of
his organization, the Act truly is at least as protective of employees
at it is of employers. The Act makes such betrayal hazardous.

The Tenth Amendment. The argument as to the Tenth Amend-
ment is that this Act undertakes to invade State jurisdiction and
deal with domestic violence—in short, is an attempt to exercise the
police power reserved to the State under the Amendment. Clearly
this is not true. The Act is an exercise of police power but it is based
upon the protection of interstate commerce. If it comes within the
commerce clause of the Constitution it is not open to this objection.
If it does not come within the commerce clause it would be invalid
whether it involved an exercise of police power or not. That the Act
is within the commerce clause seems clear under National Labor Re-
lations Board v. Fuinblatt, 306 U.S. 601, 604-606, 59 S. Ct. 668, 83
L. Ed. 1014. . . .

. . . The only purpose for shipping these picture films in inter-
state commerce is to have them licensed or leased for exhibition pur-
poses. If exhibitors are prevented or seriously obstructed in exhibit-
ing the films, they will not buy them. If exhibitors will not buy the
films, they will not be shipped in interstate commerce. In effect upon
interstate commerce, there is no difference between preventing the
films entering interstate commerce and in preventing them being used
at the points to which they may be shipped—in either case, the films
will not be shipped because of the obstruction. . .

The position of appellants in regard to their claim that the ver-
dict is inconsistent is based on the situation that the verdict was
guilty upon the first eleven counts for violation of the “Anti-Racke-
teering Act” while it was not guilty on the twelfth count for viola-
tion of the Sherman Act. . . .

The interference with interstate commerce punishable under the
“Anti-Racketeering Act” is entirely different from that covered by
the Sherman Act. The Acts are directed at different evils. This
count twelve charged (as it must have) a conspiracy to control in-
terstate commerce in films. The other counts charged extortion made
effective through control over a local labor union. Testimony which
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would have sustained the twelfth count might utterly fail as to the
eleven counts and vice versa. There is no inconsistency in the ver-
dict. . . .

Upon the whole case our conclusion is that there is no error and
that the judgments should be, and are, affirmed.

Case Questions

. Who were the defendants?

. What plan of extortion did they follow?

. What contention did the defendants make as to freedom of speech?
The Anti-Racketeering Act makes it a crime to coerce the payment of
money or property. What important exception does the Act make?
How did the defense endeavor to use the Tenth Amendment?

6. On what grounds was it argued that the verdict was inconsistent?

a3 e

=

UNITED STATES v. LOCAL 807 OF INTERNATIONAL
BROTHERHOOD OF TEAMSTERS

Supreme Court of the United States, 1942. 315 U.S. 521, 62 Sup. Ct. 642

BYRNES, J. This case comes here on cross-petition for certiorari
to review a judgment of the Circuit Court of Appeals reversing the
conviction of Local 807 and 26 individuals on charges of conspiracy
to violate Secs. 2 (a), 2 (b) and 2 (c) of the Anti-Racketeering Act
of June 18, 1934. The Government asks that the judgments of con-
viction be reinstated. In their cross-petition the defendants seek
dismissal of the indictment. We do not regard this as a correct dis-
position of the case. Since the correctness of the views concerning
the meaning of the statute on which the trial court submitted the
case to the jury goes to the root of the convictions and their reversal
by the Circuit Court of Appeals, we shall confine our consideration
of these cases to that issue. Consequently, we are concerned only
with whether the defendants were tried in 4 manner consistent with
the proper meaning and scope of the pertinent provisions of Sec. 2
of the Act, which provide:

“Any person who, in connection with or in relation to any act in
any way or in any degree affecting trade or commerce or any article
or commodity moving or about to move in trade or commerce—

“(a) Obtains or attempts to obtain, by the use of or attempt to
use or threat to use force, violence, or coercion, the payment of
money or other valuable considerations, or the purchase or rental of
property or protective services, not including, however, the payment
of wages by a bona-fide employer to a bona-fide employee; or
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“(b) Obtains the property of another, with his consent, induced
by wrongful use of force or fear, or under color of official right; or

“(c) Commits or threatens to commit an act of physical violence
or physical injury to a person or property in furtherance of a plan
or purpose to violate sections (a) or (b). . ..”

The proof at the trial showed that the defendant Local 807 in-
cludes in its membership nearly all the motor truck drivers and help-
ers in the city of New York, and that during she period covered by
the indictment defendants Campbell and Furey held office in the
Local as delegates in charge of the west side of Manhattan and the
other defendants were members. Large quantities of the merchan-
dise which goes into the city from neighboring states are transported
in “over-the-road” trucks, which are usually manned by drivers and
helpers who reside in the localities from which the shipments are
made and who are consequently not members of Local 807. Prior to
the events covered by this indictment, it appears to have been cus-
tomary for these out-of-state drivers to make deliveries to the ware-
houses of consignees in New York and then to pick up other mer-
chandise from New York shippers for deliver; on the return trip
to consignees in the surrounding states.

There was sufficient evidence to warrant a finding that the de-
fendants conspired to use and did use violence and threats to obtain
from the owners of these “over-the-road” trucks $9.42 for each large
truck and $8.41 for each small truck entering the city. These amounts
were the regular union rates for a day’s work of driving and un-
loading. There was proof that in some cases the out-of-state driver
was compelled to drive the truck to a-point close Lo the city limits
and there to turn it over to one or more of the defendants. These
defendants would then drive the truck to its destination, do the un-
loading, pick up the merchandise for the return trip and surrender
the truck to the out-of-state driver at the point where they had taken
it over. In other cases, according to the testimony, the money was
demanded and obtained, but the owners or drivers rejected the offers
of the defendants to do or help with the driving or unloading. And
in several cases the jury could have found that the defendants either
failed to offer to work, or refused to work for the money when asked
todoso. ...

The question in the case concerns that portion of Sec. 2 (a) which
excepts frem punishment any person who “obtains or attempts to
obtain, by the use of or attempt to use or threat to use force, vio-
lence, or coercion, . . . the payment of wages by a bona-fide em-
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ployer to a bona-fidle employee.” The Circuit Court of Appeals re-
versed because it believed that the trial court had failed to instruct
the jury properly with respect to this exception. . .

It may be true that professional rackets have sometimes assumed
the guise of labor unions, and, as the Circuit Court of Appeals ob-
served, that they may have “covered their practices by the pretence
that the tribute collected was pay for services rendered.” And it
may also be true that labor organizations of good repute and honest
purpose can be misdirected and become agencies of blackmail. Never-
theless, Congress plainly attempted to distinguish militant labor
aclivity from the other and to afford it ample protection. With this
legislative purpose uppermost in mind, we return to test the three
theories of interpretation of Sec. 2(a) 1o which we have referred.

We hold that the exemption is not restricted to a defendant who
has attained the status of an employee prior to the time at which he
obtains or attempts or conspires to obtain the money. In the first
place, we agree with the observation of the court below that “prac-
tically always the crux of a labor dispute is who shall get the job,
and what the terms shall be. . . .” To exclude this entire class of
disputes from the protection of the exception would be unjustifiably
to thwart the purpose of Congress as we understand it. In the sec-
ond place, the structure and language of Sec. 2(a) itself is persuasive
against so narrow an interpretation. It does not except “a bona-fide
employee who obtains or attemptls to obtain the payment of wages
from a bona-fide employer.” Rather, it excepts “«any person who . . .
obtains or attempts to obtain . . . the payment of wages from a
bona-fide employer to a bona-file employee.” Certainly, an outsider
who “attempts” unsuccessfully by violent means to achieve the status
of an employee and to secure wages for services falls within the
exception. And where, as here, the offense charged is conspiracy to
violate the section, the defendants are entitled to immunity if their
objective is to become bona fide employees and to obtain wages in
that capacity, even though they may fail of their purpose.

The Government contends, as we have said, that the test is
“whether, under all the circumstances, it appears that the money
has been paid for labor or for protection.” If the defendants do not
offer to work, or if they refuse to work, or if their offer to work is
rejected by the owners, the Government argues that any payment
made to them must be for protection rather than for services. And
even if the defendants actually perform some work, it is said, this
circumstance should be regarded as relevant but not controlling in
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etermining “the one crucial issue in every case such as this—namely,
‘hether the money was paid for labor or for protection.”

We take this to mean that the intent of the owners in making the
ayment is to be regarded as controlling. We cannot agree. The
tate of mind of the truck owners cannot be decisive of the guilt of
rese defendants. On the contrary, their guilt is determined by
‘hether or not their purposc and objective was to obtain “the pay-
1ent of wages by a bona-fide employer to a bona-fide employee.” . . .

. . . But it is always an open question whether the cmployers’
apitulation to the demands of the union is prompted by a desire to
btain services or to avoid further injury or both. To make a fine or
rison sentence for the union and its members contingent upon a
nding by the jury that one motive or the other dominated the em-
loyers’ decision would be a distortion of the legislative purpose. . . .

. . . The Circuit Court has referred to the “stand-by” orchestra
evice, by which a union local requires that its members be substi-
uted for visiting musicians, or, if the producer or conductor insists
pon using his own musicians, that the members of the local be paid
he sums which they would have earned had they performed. That
imilar devices are employed in other trades is well known. It is
dmitted here that the stand-by musician has a “job” even though
e renders no actual service. There can be no question that he
emands the payment of money regardless of the management’s
sillingness to accept his labor. If, as it is agreed, the musician would
scape punishment under this Act even though he obtained his
stand-by job” by force or threats, it is certainly difficult to see how
. teamster could be punished for engaging in the same practice. . . .

. . . Since the instructions denied, and the misleading instruec-
ions actually given, go to what is indeed the heart of the case, we
10ld the convictions cannot stand and that the judgment of the Cir-
uit Court of Appeals must be affirmed.

STONE, C. J. (dissenting). .. . I can only conclude that such
onduct accompanied by such a purpose constitutes a violation of the
tatute even though the defendants stood ready to unload the trucks
n the event that they were hired to do so. Unless the language of
he statute is to be disregarded, one who has rejected the proffered
ervice and pays money only in order to purchase immunity from
riolence is not a bona fide employer and is not paying the extorted
noney as wages. The character of what the drivers or owners did
ind intended to do—pay money to avoid a beating—was not altered
)y the willingness of the payee to accept as wages for services ren-
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dered what he in fact intentionally exacted from the driver or owner
as the purchase price of immunity from assault, and what he in-
tended so to exact whether the proffered services were accepted or
not. It is no answer to say that the guilt of a defendant is personal
and cannot be made to depend upon the acts and intention of another.
Such an answer if valid would render common law robbery an inno-
cent pastime. For there can be no robbery unless the purpose of the
victim in handing over the money is to avoid force. Precisely as
under the present statute, the robber’s use of force and its intended
effect on the victim are essential elements of the crime, both of which
the prosecutor must prove. Under this statute when both are present
the crime is complete, irrespective of other motives which may actu-
ate the offender, if he is also aware, as we must take it the jury
found, that the money is not in fact paid as wages by a bona fide
employer. It is a contradiction in terms to say that the payment of
money forcibly extorted by a payce who is in any case a lawbreaker,
and paid only to sccure immunity from violence, without establish-
ment of an employment relationship or the rendering of services, is
a good faith payment or reeeipt of wages. . . .

("ase Questions

1. What practice of TLocal 807 ran them afoul of the law?

2. What defense did T.ocal 807 interpose?

3. Discuss the statement “the state of mind of the truck owners cannot be
decisive of the guilt of these defendants.”

4. Do any other labor groups resort to “featherbedding” practices?

5. Discuss Chief Justice Stone’s dissenting statement, “It is no answer to
say that the gyilt of a defendant is personal and cannot be made to
depend upon the acts and intention of another.”

6. Do you ascribe to the majority or minority opinion?

UNITED STATES v. COMPAGNA

Circuit Court of Appeals, Second Circuit, 1944. 146 Fed. (2d) 524
(Certiorari * denied, 324 U.S. 867, 65 Sup. Ct. 912)

L. HAND, C. J. Compagna and six others have appealed from
convictions for violation of subdivision (d) of 420a, Title 18, U.S.
C.A.: a conspiracy to extort money from producers and exhibitors of
moving pictures during the years 1935 to 1940. They rely upon some
twenty assignments of error, of which the first and the most impor-

1 Certiorari. A writ issued by an upper court to a lower court ordering the
record of a case to be sent up for review.
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tant is that there was not enough evidence to support the verdict.
Since the case against Kaufman is somewhat different from that
against the rest, we will reserve consideration of his appeal until we
have disposed of those of the others. .

To an intelligent understanding of the appeal, it is necessary to
give an outline of the general venture in which the accused were in-
volved, as the jury might have found it from the testimony. . . .

The first step was to elect Browne president of the union, Chicago
local of stage hands and moving picture machine operators, in which
they succeeded. Circella and Bioff were then given offices in the union
as personal representatives of Browne, as president, and both drew
salaries. Early in 1935 all had been arranged, and Bioff and Browne,
who were to be the spearheads, began to blackmail exhibitors of mov-
ing pictures in Chicago. So far as appears, they did not expressly
threaten violence, but confined themselves to a pretence of union
activity; that is, they threatened to call strikes against their victims
unless they were plentifully paid. Among their earliest victims was
an exhibitor in Chicago, one Barger, who operated a small theatre,
and whom Bioff forced to share equally with him all Barger’s profits.
Later, by the same pressure, Bioff imposed upon this unfortunate
man as employees: first, Maritote, and later, D’Andrea, neither of
whom rendered any services whatever, but who were paid $175 a
week and later, $200. By the autumn of 1935 the enterprise had
apparently become so profitable that Bioff extended it to New York.
One Basson was the local agent of the New York local, and had
undertaken negotiations for a wage increase with some large ex-
hibitors in that city, with the threat of a strike as a sanction; but
Bioff, speaking for Browne, without whose consent no strike was
regular, intervened and upon the payment of $150,000 from the ex-
hibitors collectively, refused to permit the strike.

Until the beginning of 1936, the collections had all been from
exhibitors, either in Chicago or New York, but early in that year the
group decided to include producers, who, as is well known, produce
films for the most part in California. It had been the custom of the
industry to have an annual meeting each year in New York between
representatives of the various unions in the industry and of the pro-
ducers; and in 1936 Bioff went to this meeting and met Schenck, a
representative of a large producer. Bioff threatened to close up the
theatres of exhibitors throughout the country unless Schenck could
raise a very large sum from the producers generally. After some
higgling, the two finally agreed upon a schedule, or tariff, by which
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3 larger producers were each to pay annually $50,000; and the
aller, $25,000. The group found the threat of a strike against the
qatres more effective a sanction than a strike against the producers
mmselves; for, by stopping the outlets they could entirely paralyze
s+ production of films. The arrangement so concluded lasted almost
til the indictment was filed on March 18, 1943, and resulted in the
lection of over $600,000, in addition to nearly $500,000 collected
ym exhibitors. . . .

It is apparent that such a conspiracy was within the statute, pro-
led that the threats used to extort the money were ‘“coercion,” as
ined in subdivision (a) of 420a; and provided further that the
ortion was “in connection with” an act ‘“affecting” interstate
nmerce. To take up the second point first, it was enough proof of
» effect of their acts upon interstate commerce, that the group
ind it more effective, when they were blackmailing the producers,
threaten them with a strike against the theatres. Nothing could
re completely illustrate the unity of the whole industry; all its
~ts were like those of a single elastic member in which an impact
n one part is instantly transmitted everywhere. Moreover, not
y would the producers feel the check upon the interstate move-
nts of their films when the exhibitors were tied up; but since many
the exhibitors did business on a small margin, and must have a
istant supply of films to keep going at all, a very short cessation
that supply at the sources might destroy them, and end them for-
T as outlets. If these were the facts, the business was interstate
matter of law, and the question should not have been submitted
the jury; and since nobody contested the facts, but only their legal
ict, it was unnecessary for the judge to say anything on the issue.
ming back now to the first of the questions we just put, the ac-
ed “coerced” exhibitors and producers, if it was “coercion” to
eaten them with strikes. The statute does not, indeed, make it a
me to force a rise in wages by such a threat; the twice expressed
eption that it shall not apply to the payment of wages would alone
we that, as indeed would the general purpose to be drawn from
whole. But if the accused at bar were not concerned in any wage
pute, but threatened to call strikes, not in the interest of the work-
n, but to feather their own nests, they “coerced” their victims
hin the meaning of the section. The judge should have left to the
y nothing more than he did. . . .

There remains only one question, as to the method of dealing with
ich my brothers and I are not in entire accord, though we agree
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in the result. During the trial the prosecution called a number of
exhibitors or producers who testified that Bioff threatened to call
strikes in their theatres or film studios, if they would not comply
with his demands. As we have already said, he did not threaten
them with violence, but the judge allowed the prosecutor to ask
whether, when they paid the blackmail, they had been moved by fear
of violence; and in a number of instances they said that they had.
Moreover, they were further allowed to say what their fears had
been: i. e., that during other strikes there had been stoppages of
film machines in the middle of a performance; stink bombs had been
set off in the theatres; members of the audience and recalcitrant
exhibitors had been assaulted. Against all this testimony the accused
vigorously protested at the time, and they particularly press its ad-
mission upon us now as error. .

But, although I think that it was an error to admit the testimony,
I do not believe that it requires us to reverse the convictions. It
might have done so, if the victims had based their fears upon what
the accused had done in the past; but the testimony did not in this
way covertly convey to the jury an accusation of earlier and inde-
pendent crimes. Indeed, il did not appear that any of the accused
on trial had ever called a strike in the past. (Kaufman may have,
but not in Chicago, where these victims did business.) The victims’
fears originated from acquaintance with the general disorders and
violence which had accompanied other strikes. As such, it was part
of what everybody knows, and I cannot see how it could have preju-
diced the accused with the jury. Indeed it was entirely proper for
the jury to infer that the accused expected to play upon precisely
such fears, when Bioff threatened to call strikes.

We are satisfied that the accused had an impartial trial, and that
no honest jury could have failed to convict them. The crime struck
at the heart of civilized society; its very possibility is a stain upon
our jurisprudence. The convictions are affirmed. . . .

Case Questions
1. How did defendants build their organization?

2. What threat did the defendants employ to secure payments from the
producers?

8. What testimony was admitted in error? Was it prejudicial?

4. Is there anything about the monopolistic character of the movie industry

which makes it a fertile field for racketeering, or do you agree with
Justice Hand that “the crime struck at the heart of civilized society”?
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SECTION 13. MACHINE DISPLACEMENT

Union policy, in the interest of protecting the vested rights of its
members to their jobs, rather uniformly dictates against the dis-
placement of its members through technological advancement. The
success that unions enjoy in resisting machine displacement depends
upon their strength and their willingness to employ that strength
against the employer. We are concerned with the legality of this
objective, and we find the courts in disagreement. Though Opera
on Tour represents the view of the state courts, the U. S. Supreme
Court has taken a contrary position on facts limited to the appli-
cability of the Sherman Act.

The Supreme Court in 1941, on authority of U.S. v. Hutcheson,
321 U.S. 219, printed in Sec. 55, upheld the union in a Sherman Act
prosecution in the case of U.S. v. International Hod Carriers, 313
U.S. 539. In the Hod Carrier’s case, the union resisted the introduc-
tion, on construction jobs, of mechanical concrete truck mixers,
which threatened to displace some of their constituents. The Supreme
Court sustained the union’s demurrer to the indictment. It thus ap-
pears that the Supreme Court would legalize the labor policy of
resisting machine displacement under the theory that the Clayton
Act and the Norris-LaGuardia Anti-Injunction Act have operated to
immunize such conduct. This remains the rule in the federal if not
in the state courts.’

OPERA ON TOUR, INC. v. WEBER
Court of Appeals of New York, 1941. 285 N.Y. 348, 34 N.E. (2d) 349

FINCH, J. The question presented for decision is far reaching
and of vital importance to the best interests of unions of employees,
of employers and of the general public. The only issue is whether
the leaders of the defendant unions were engaged in promoting a
lawful labor objective when the Musicians’ Union induced the Stage-
hands’ Union to join in a combination to destroy an enterprise solely
because of the use of machinery in the production of music in place
of the employment of live musicians. . . .

After a trial at Special Term, it was found upon sufficient evi-
dence that plaintiff was engaged in the business of rendering per-
formances of grand opera with an orchestral accompaniment of music
mechanically reproduced from records instead of by an orchestra of

! For an exhaustive treatment of union policies, see Slichter, Union Policies
and Industrial Management, Brookings Institution, Washington, D. C., 1941.



Sec. 13] MACHINE DISPLACEMENT 71

live musicians. The purpose was to make grand opera available in
those cities and towns of the United States which could not afford
otherwise this form of entertainment because of the prohibitive cost
of transporting a grand opera orchestra. Each of the two defendants
is a labor union.

It was found that the members of the defendant unions had no
other grievance of any kind, nor did there exist any controversy ex-
cept this demand to discard machinery, between plaintiff and the
defendant unions. The defendant Musicians’ Union threatened to
and did put plaintiff out of business solely because of the use of
recorded music. The defendant Musicians’ Union induced the de-
fendant Stagehands’ Union to order its members 1o cease rendering
any service to plaintiff, which order had to be obeyed by the mem-
bers of the defendant Stagehands’ Union since over ninety-five per
cent of the theatres and auditoria in the United States are closed
shop, and without membership in the defendant Stagehands’ Union
the latter find it practically impossible to obtain employment. . . .

. . . As a result of this conspiracy between the two defendant
unions, plaintiff was unable to fulfill its bookings and its contracts
which had already been made and was prevented from entering into
further engagements for the presentation of opera, and in conse-
quence thereof this entire enterprise was forced to come to a com-
plete stop. It was likewise found at Special Term that there was no
labor dispute or controversy between the defendant unions and plain-
tiff, or between any member of those unions and plaintiff, and that
the case did not involve or grow out of a labor dispute between plain-
tiff and these defendants, the only contention being the demand and
refusal to cast out machinery.

An injunction was thereupon granted restraining defendants
from interfering directly or indirectly with the business of plaintiff,
and from ordering and coercing any person or persons to cease per-
forming service for plaintiff, and from ordering and coercing em-
ployees of plaintiff to leave the employ of plaintiff, on the ground that
plaintiff uses records or transcribed or mechanically reproduced
music in connection with its performances, and from entering into a
conspiracy with any group or organization having as its object the
destruction of the business of plaintiff for the aforesaid reason,
namely, to prevent the rendition of any services to plaintiff, on the
ground that plaintiff uses music reproduced by machinery in connec-
tion with its performances.

Does this demand of these defendant unions, that plaintiff discard
machinery in the interest of the immediate employment of a few
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individuals, constitute a lawful labor objective? If the acts of these
unions have any reasonable connection with wages, hours of employ-
ment, health, safety, the right of collective bargaining, or any other
condition of employment or for the protection from labor abuses,
then the acts are justified. . . . If on the other hand the labor objec-
tive here sought is illegal and not a lawful labor objective, since it
has no reasonable connection with wages, hours, health, safety, the
right of collective bargaining, or any other condition of employment
or for the protection of labor from abuses, then there is no immunity
for injury inflicted by a labor union. For such activities labor is not
free from legal responsibility.

“, . . Prima facie, the intentional infliction of temporal damage is
a cause of action, which, as a matter of substantive law . . . re-
quires a justification if the defendant is to escape. . . .”” Mr. Justice
Holmes in Atkens v. Wisconsin, 195 U.S. 194, 204, 25 S. Ct. 8, 5, 49
L. Ed. 154.

The self-interest of labor, like the self-interest of any other body,
receives immunity only for those objectives which have a legitimate
and reasonable relation to lawful benefits which the union is seeking.
When the labor objectives are illegal, the courts must control, other-
wise there are bodies within our midst which are free from the pro-
visions of the Penal Law. When doubt arises whether the contem-
plated objective is within the legal sphere, or without and so illegal,
it is for the courts to determine. In Euxchange Bakery & Restaurant,
Inc. v. Rifkin, 245 N.Y. 260, 262, 157 N.E. 130, 132, we said: “If,
however, any action taken is concerted; if it is planned to produce
some result, it is subject to control. As always, what is done, if legal,
must be to effect some lawful result by lawful means. . . .” By way
of illustration, the courts condemn the combined effort of employees
to coerce an employer to pay a stale or disputed claim, even though
it might be to the self-interest of the striking employees. Dorchy v.
Kansas, 272 U.S. 306, 47 S. Ct. 86, 71 L. Ed. 248. So a conspiracy
is illegal involving extortion or to force the employer to commit a
crime; or one where the intent to injure rests solely on malice or ill
will. Or if those engaged in police duty or in the armed forces should
conspire in the face of an emergency or otherwise to coerce others
to cease maintaining law and order or defense. A secondary boycott
has always been held to be an illegal labor objective. Auburn Draying
Co. v. Wardell, 227 N.Y. 1, 11, 124 N.E. 97, 6 A.L.R. 901. Harm done
to another or to the public may be countenanced only if the purpose,
in the eye of the law, is sufficient to justify such harm.
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So in Scavenger Service Corporation v. Courtney, 7 Cir., 85 F.
(2d) 825, a labor union joined an employers’ association to prevent
plaintiff from price cutting in performing scavenger service in the
city of Chicago. This labor objective was held unlawful.

To make impossible the continuance of a business and thus to
prevent the employment of a full complement of actors, singers and
stagehands merely because a machine is not discarded and in place
thereof live musicians employed, is not a lawful labor objective. In
Hopkins v. Oxley Stave Co., 8 Cir., 83 F. 912, the labor objective
sought was to abandon certain machines for hooping barrels which
materially lessened the cost of making the same. The introduction
of the machine actually resulted in the dismissal of certain employees,
and the court held the labor objective unlawful.

In Haverhill Strand Theatre v. Gillen, 229 Mass. 413, 118 N.E.
671, L.R.A. 1918C 813, Ann. Cas. 1918D, 650, the owner of a motion
picture theatre used an organ played by hand during the presenta-
tion of its pictures. A union sought to compel the use of an orchestra
of five pieces. The Supreme Court of Massachusetts held that de-
fendants were guilty of an unlawful labor objective.

For a union to insist that machinery be discarded in order that
manual labor may take its place and thus secure additional oppor-
tunity of employment is not a lawful labor objective. In essence the
case at bar is the same as if a labor union should demand of a print-
ing plant that all machinery for typesetting be discarded because it
would furnish more employment if the typesetting were done by
hand. We have held that the attempt of a union to coerce the owner
of a small business, who was running the same without an employee,
to make employment for an employee, was an unlawful objective and
that this did not involve a labor dispute. Thompson v. Boekhout, 273
N.Y. 390, 7 N.E.(2d) 674. . . .

Since the endeavor to prevent the use of a mechanical device
bears no reasonable relation to wages, hours of employment, health,
safety, the right of collective bargaining or any other condition of
employment or for the protection of labor from abuses, there is no
labor dispute within either the letter or the spirit of the Civil Prac-
tice Act. Civil Practice Act, Sec. 876-a, subd. 10; . . .

A majority of the Appellate Division sought to limit the effect of
the question herein decided by stating that they were passing solely
on the right of the defendants to stop work in protest against the
use of mechanical music. As we have pointed out earlier in this
decision, the right to strike is not involved in this case. Also the



4 STRUCTURE AND PURPOSE OF LLABOR COMBINATIONS [Ch.3

right to strike does not prevent the issuance of an injunction against
a continuance of the unlawful labor objectives sought herein by the
defendant unions. The leaders of a labor union cannot make an
illegal ohjective legal merely by the use of a legal method (the strike)
to obtain that objective. . . .

It follows that the judgment of the Appellate Division should be
reversed and that of the Special Term affirmed, without costs.

Case Questions

. State the issue of the parent case.

. Does the fact situation indicate sympathetic strike activity?

When may harm be intentionally inflicted without liability?

. What was the union objective in the Dorchy case? the Scavenger case?
the Hopkins case? the Haverhill case? the Thompson case? Were the
objectives lawful?

5. Why does the question of whether a bona fide labor dispute exists arise

in this case?

il 2

SECTION 14. FEATHERBED PRACTICES

Featherbedding is simply the receiving of compensation for serv-
ices that are not required, tendered, or performed. Two decisions on
this subject are included. The Lafayette case represents the common
law view on this question. The Petrillo case covers a stiffening of
the common-law rule by making featherbedding in the broadcasting
industry a federal crime, punishable by imprisonment and fine. The
Supreme Court here held that the statute was not unconstitutional
on its face. The footnote at the end of this section explains the effect
of the Labor Management Relations Act on featherbed practices.

LAFAYETTE DRAMATIC PRODUCTIONS, INC. v. FERENTZ
Supreme Court of Michigan, 1943. 305 Mich. 193, 9 N.W. (2d) 57

STARR, J. There is no dispute as to the material facts. The testi-
mony adduced by plaintiff stands undisputed. Plaintiff corporation
was organized in April, 1941, for the purpose of rehabilitating and
operating the Shubert Lafayette theater. . . .

. . . It proposed to produce dramas and comedies, and its man-
ager iestified that for the production of such attractions it did not
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require musicians. Plaintiff had entered into a contract with defend-
ant stage hands’ union and had employed stage hands and others who
were members of such union. The record indicates that there was
no dispute regarding wages or working conditions between plaintiff
and defendant stage hands’ union or its members employed by plain-
tiff. .

By threatening to prevent the opening and operation of the thea.
ter, defendant unions sought to compel plaintiff to sign a contract
for the employment of musicians which it did not need or desire to
employ and could not afford. Defendants’ only objective was to com-
pel the employment of such musicians. The question is, was this a
lawful labor objective?

It is plain that defendants’ demand that plaintiff employ musi-
cians had no reasonable connection with any dispute or controversy
relating to wages, working conditions, hours of work, health, safety,
the right of collective bargaining or the protection of labor from
abuses. The situation did not involve any dispute between plaintiff
and members of defendant musicians’ union or between plaintiff and
members of defendant stage hands’ union regarding wages, working
conditions or regarding other legitimate controversial labor matters.
The situation involved only the question of the right of the defendant
unions to combine their efforts for the purpose of compelling plaintiff
either to employ an orchestra it did not need or want or to submit
to a strike of its employees, which would have prevented the opening
and operation of its theater. If the object sought to be obtained by
defendants was not a lawful labor objective, the court would be justi-
fied in exercising control of their acts. Furthermore, it is for the
court to determine whether or not the labor objective was lawful.

In the case of Haverhill Strand Theater, Inc., v. Gillen, 229 Mass.
413, 118 N.E. 671, L.R.A. 1918C, p. 813, Ann. Cas. 1918D, 650, the
plaintiff, who operated a moving picture and vaudeville theater, em-
ployed one musician who played an organ in the theater. The de-
fendants were officers and members of a labor union of musicians.
The union of musicians adopted an arbitrary rule under which plain-
tiff was required to employ an orchestra of five musicians. Defend-
ants notified plaintiff that they intended to enforce such rule, and
plaintiff filed bill in equity to enjoin such enforcement. In sustaining
an injunction against enforcement of the rule the court said in part,
pages 418-421 of 229 Mass., page 673 of 118 N.E., L.R.A. 1918C,
813, Ann. Cas. 1918D, 650:
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“It is manifest that such a rule is an interference with a plain-
tiff’s right to that free flow of labor to which every member of the
community is entitled for the purpose of carrying on the business in
which he or it has chosen to embark. . . . In the case at bar the
purpose of the defendants’ combination is to force the plaintiff to
make work for them when he does not wish to have that work done
and when that work will result in a pecuniary loss for him. The
question is whether a combination by a union for the purpose of get-
ting work for the members of it in this indirect way is a justifiable
interference with the plaintiff’s right to a free flow of labor. . . .

“A majority of the court are of opinion that a minimum rule
fixing the number of musicians to be employed in the several theaters
specified in it is an interference with the right of the owners of those
theaters to a free flow of labor which is not justified by the purpose
for which it is made.”

In the case of Thompson v. Boekhout, 273 N.Y. 390, 7 N.E. 2d
674, 675, the court granted an injunction restraining defendants from
picketing because plaintiff had decided to operate his theater without
help. In a per curiam opinion the court said: “Where the owner of
a small business seeks to avoid ‘labor disputes’ as defined in the stat-
ute, by running his business without any employees, an attempt to
induce or coerce him to hire an employee or employees, upon terms
and conditions satisfactory to persons associated in such attempted
inducement or coercion, is not a ‘labor dispute’ within the letter or
spirit of the statutory definition.”

In the present case defendants’ objective was to compel plaintiff
to employ musicians which it did not need or desire. Such objective
invaded plaintiff’s right to conduct its business without unjust inter-
ference and its right to the free flow of labor. In the case of Opera
on Tour, Inc., v. Weber, supra, the musicians’ union induced the
stage hands’ union to join in a combination to force plaintiff either
to employ musicians or to discontinue its theatrical business. In the
present case defendant musicians’ union induced defendant stage
hands’ union to join in a combination to force plaintiff either to em-
ploy musicians or to discontinue its theater. We are satisfied that
defendants’ purpose was to accomplish an unlawful labor objective.

In effect, defendants argue that the stage hands’ union and the
musicians’ union had the right to strike and to do peaceful picketing.
We do not deny them that right in the accomplishment of a legiti-
mate labor objective. However, we do deny them the right to com-
bine for the purpose of using such lawful methods to obtain an un-
lawful labor objective.
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Defendants contend, and the trial court held, that the present case
involved a labor dispute within the meaning of Act No. 176, Pub.
Acts 1939 . . . being an act to create a board for the mediation of
labor disputes. By such contention defendants apparently sought to
bring the matter under the jurisdiction of the State Labor mediation
board. Relying upon Lauf v. E. G. Shinner & Co., 303 U.S. 323, 58
S. Ct. 578, 82 L. Ed. 872, the trial court held that a “labor dispute or
controversy” was involved in the present case. The question in the
Lauf case was whether or not the factual situation presented consti-
tuted a labor dispute within the terms of Wisconsin Statutes 1937,
Sec. 103.62 (3). In defining the term “labor dispute” such statutory
provision was much more comprehensive than the corresponding pro-
vision of our State statute cited above, in that it also provided “or
any other controversy arising out of the respective interests of em-
ployer and employee, regardless of whether or not the disputants
stand in the proximate relation of employer and employee.” The
Lauf case is not determinative of the question before us. We are
convinced that the present case does not involve a labor dispute
within the meaning of our State statute. Furthermore, defendants
may not claim that a bona fide labor dispute is involved when the
object they sought to accomplish was an unlawful labor objective. . . .

In Scavenger Service Corp. v. Courtney, supra, where the em-
ployees’ union and the employers’ association combined to prevent the
complainant from entering into the scavenger business, it was held
that the unlawful end made the means also unlawful. The court there
said, page 833 of 85 F. 2d: “The conspiracy was one to ruin appel-
lant’s business. Therefore the means adopted were unlawful. The
actionable character of the means may be and often is determined
by the use to which they are put. If, therefore, individuals conspired
to commit the wrongful act of ruining appellant’s business, the means,
even though of themselves innocent, were actionable. Aside from
whether the picketing was peaceful . . . it was unlawful when its
object was as here disclosed.”

. . . We are convinced that under the facts and circumstances
shown by the record plaintiff’s manager was induced by duress, coer-
cion and business compulsion to sign the contract in question. Plain-
tiff acted with due diligence in beginning the present suit, and such
contract should be set aside and vacated. . . .

The decree of the trial court is reversed. A decree may be entered
in this Court declaring the contract in question to be null and void.
Plaintiff shall recover its costs.
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Case Questions

1. What was the union objective?

2. May lawful union weapons, such as the strike and picket, be employed
to further an illegal objective?

3. On what grounds did the court invalidate the contract that the plaintiff
had entered into?

4. Did the court find a labor dispute to exist?

UNITED STATES v. PETRILLO
Supreme Court of the United States, 1947. 332 U.S. 1, 67 Sup. Ct. 1538

Brack, J. The District Court dismissed a criminal information
filed against the respondent, James C. Petrillo, on the ground that
the statute on which the information was founded was unconstitu-
tional. 68 F. Supp. 845. . . . The information charged a violation
of the Communications Act of 1934, 48 Stat. 1064, as amended by an
Act of April 16, 1946, 60 Stat. 89, 47 U.S.C.A. 506. The specific pro-
visions of the Amendment charged to have been violated read:

“Sec. 506. (a) It shall be unlawful . . . to coerce ... a licensee—

“(1) to employ or agree to employ, in connection with the conduct
of the broadcasting business of such licensee, any person or persons
in excess of the number of employees needed by such licensee to
perform actual services. . . .

“(d) Whoever willfully violates any provision of subsection (a)
or (b) of this section shall, upon conviction thercof, be punished by
imprisonment for not more than one year or by a fine of not more
than $1,000, or both.”

. . . The information further charged that the respondent, Pe-
trillo, “wilfully, by the use of force, intimidation, duress and by the
use of other means, did attempt to coerce, compel and constrain said
licensee to employ and agree to employ, in connection with the con-
duct of its radio broadcasting business, three additional persons not
needed by said licensee to perform actual services. . . .”

The coercion was allegedly accomplished in the following manner:

“(1) By directing and causing three musicians, members of the
Chicago Federation of Musicians, theretofore employed by the said
licensee in connection with the conduct of its broadcasting business,
to discontinue their employment with said licensee;

“(2) By directing and causing said threce employees and other
persons, members of the Chicago Federation of Musicians, not to
accept employment by said licensee; and
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“(3) By placing and causing to be placed a person as a picket in
front of the place of business of said licensee.”

The only challenge to the information was a motion to dismiss
on the ground that the Act on which the information was based
(a) abridges freedom of speech in contravention of the First Amend-
ment; (b) is repugnant to the Fifth Amendment because it defines
a crime in terms that are excessively vague, and denies equal pro-
tection of the law and liberty of contract; (¢) imposes involuntary
servitude in violation of the Thirteenth Amendment. The District
Court dismissed the information, holding that the 1946 Amendment
on which it was based violates the First, Fifth, and Thirteenth
Amendments. . . .

First. One holding of the District Court was that, as contended
here, the statute is repugnant to the due process clause of the Fifth
Amendment because its words, “number of employees needed by such
licensee,” are so vague, indefinite and uncertain that “persons of
ordinary intelligence cannot in advance tell whether a certain action
or course of action would be within its prohibition. . . .”

We could not sustain this provision of the Act if we agreed with
the contention that persons of ordinary intelligence would be unable
to know when their compulsive actions would force a person against
his will to hire employees he did not need. . . . But we do not
agree. Of course, as respondent points out, there are many factors
that might be considered in determining how many employees are
needed on a job. But the same thing may be said about most ques-
tions which must be submitted to a fact-finding tribunal in order to
enforce statutes. Certainly, an employer’s statements as to the num-
ber of employees ‘“nceded” is not conclusive as to that question. It,
like the alleged wilfullness of a defendant, must be decided in the
light of all the evidence.

Clearer and more precise language might have been framed by
Congress to express what it meant by “number of employees needed.”
But none occurs to us, nor has any better language been suggested,
effectively to carry out what appears to have been the Congressional
purpose. The argument really seems to be that it is impossible for
a jury or court ever to determine how many employees a business
needs, and that, therefore, no statutory language could meet the prob-
lem Congress had in mind. If this argument should be accepted, the
result would be that no legislature could make it an offense for a
person to compel another to hire employees, no matter how unneces-
sary they were, and however desirable a legislature might consider
suppression of the practice to be.
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The Constitution presents no such insuperable obstacle to legis-
lation. We think that the language Congress used provides an ade-
quate warning as to what conduct falls under its ban, and marks
boundaries sufficiently distinct for judges and juries fairly to admin-
ister the law in accordance with the will of Congress. That there
may be marginal cases in which it is difficult to determine the side
of the line on which a particular fact situation falls is no sufficient
reason to hold the language too ambiguous to define a criminal
offense. . . . The Constitution has erected procedural safeguards to
protect against conviction for crime except for violation of laws
which have clearly defined conduct thercafter to be punished; but
the Constitution does not require impossible standards. The language
here challenged conveys sufficiently definite warning as to the pre-
seribed conduct when measured by common understanding and prac-
tices. The Constitution requires no more.

Second. 1t is contended thal the statute denies equal protection
of the laws to radio-broadcasting employces as a class, and, for this
reason, violates the due process clause of the Fifth Amendment. This
contention. raised by the motion to dismiss, and sustained by the
District Court as a ground for holding the statute unconstitutional
as written, is properly before us, and we reach this equal protection
ground, for the same rcason that we decided the question of whether
the section was unconstitutionally vague and indefinite.

In support of this contention it is first argued that if Congress
concluded that employment by broadcasting companics of unneeded
workers was detrimental to interstate commerce, in order to be con-
sistent, it should have provided for the punishment of employers, as
well as employees, who violate that policy. Secondly, it is argued, the
Act violates due process because il singles out broadcasting employees
for regulation while leaving other classes of employees free 1o en-
gage in the very practices forbidden to radio workers. But it is not
within our province to say that because Congress has prohibited some
practices within its power to prohibit, it must prohibit all within its
power. Consequently, if Congress believes that there are employee
practices in the radio industry which injuriously affect interstate
commerce, and directs its prohibitions against those practices, we
could not set aside its legislation even if we were persuaded that em-
ployer practices also required regulation. . . . Here Congress aimed
its law directly against one practice—compelling a broadecasting
company to hire unneeded workers. There is nothing novel aboutl
laws to prohibit some persons from compelling other persons to act
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contrary to their desires. Whatever may be the limits of the power
of Congress that do not apply equally to all classes, groups, and per-
sons, see Steward Machine Co. v. Davis, 301 U.S. 548, 584, 57 Sup.
Ct. 883, 889, 81 L. Ed. 1279, 109 A.L.R. 1293, we are satisfied that
Congress has not transgressed those limits in the provisions of this
statute which are here attacked.

Third. Respondent contends here, and the District Court has held,
that the statute abridges freedom of speech by making peaceful
picketing a crime. It is important to note that the statute does not
mention picketing, peaceful or violent. The proposed application of
the statute to picketing, therefore, does not derive from any specific
prohibition written into the statute against peaceful picketing. Rather
it comes from the information’s charge that respondent attempted to
compel the licensee to hire unnceded employees by placing “a picket
in front of (his) place of business. . . .” Yet the respondent’s mo-
tion to dismiss was made only on the ground that the statute, as
written, contravenes the First Amendment. In ruling on this motion,
the District Court assumed that because ‘“there was no charge of
violence . . . the placing of a picket must be regarded . . . as peace-
ful picketing.” From this assumption, it concluded that ‘“the appli-
cation (of the statute) here sought to be made violates the First
Amendment by its restriction upon freedom of speech by peaceful
picketing.” Thus, rather than holding the statute as written to be
an unconstitutional violation of the First Amendment, the District
Court ruled on the statute as it was proposed to be applied by the
information as it then read.

We consider it inappropriate to reach the merits of this consti-
tutional question now. . .

. . . Consequently, we refrain from considering any constitu-
tional questions except those concerning the Act as written. We do
not decide whether the allegations of the information, whatever shape
they might eventually take, would constitute an application of the
statute in such manner as to contravene the First Amendment. We
only pass on the statute on its face; it is not in conflict with the
First Amendment.

Fourth. The District Court held, and it is argued here, that the
statute, as sought to be applied in the information, violates the Thir-
teenth Amendment which prohibits slavery and involuntary servi-
tude. This contention is also rooted in that part of the information
which particularizes the means by which respondent attempted to
compel action by the licensee, i. e., by causing three musicians to



82 STRUCTURE AND PURPOSE OF LABOR COMBINATIONS [Ch.3

discontinue, and three musicians not to accept, employment. The
argument is that employees have a constitutional right to leave em-
ployment singly, see Pollock v. Williams, 322 U.S. 4, 17, 18, 64 Sup.
Ct. 792, 800, 88 L. Ed. 1095, or in concert, and consequently that
respondent cannot be guilty of a crime for directing or causing them
to do so. For the reasons given with reference to the picketing speci-
fication, therefore, we consider the Thirteenth Amendment question
only with reference to the statute on its face. Thus considered, il
plainly does not violate the Thirteenth Amendment. Whether some
possible attempted application of it to particular persons in par
ticular sets of circumstances would violate the Thirteenth Amend
ment is a question we shall not pass upon until it is appropriatel;
presented.
Reversed and remanded.!

Case Questions

1. Upon what grounds do the defendants urge unconstitutionality of th

Act?

What does the court conclude as to each of the above grounds?

As to the First and Thirteenth Amendments, does the court leave ope

the constitutional question?

4. What is the status of featherbedding under the National Labor Rel:
tions Act?

N

19X

! Featherbed practices by unions are unfair union labor practices under S
8 (b) (6), and may be enjoined by the National Labor Relations Board unc
Section 10 (j) of the National Labor Relations Act of 1947. No crimi
penalty is attached. The employer may not sccure an injunction in his o
right, but must clear through the Board. Section 8 (b) (6) provides, “It st
be an unfair labor practice for a labor organization or its agents to cause
attempt to cause an employer to pay or deliver or agree to pay or deliver ¢
money or other thing of value, in the nature of an exaction, for services wh
are not performed or not to be performed.”



CHAPTER 4

THE LABOR INJUNCTION

SECTION 15. INTERPRETATION OF THE CLAYTON ACT

Understanding of the statutory and case materials in this chapter
requires a preliminary statement about the injunctive process. An
injunction may be defined as a mandatory or prohibitory writ issued
by a court of equity, alternately known as a court of chancery. It
is one of the extraordinary remedies within the inherent powers of
courts of equity, and it was provided to give relief to an aggrieved
party in those cases where the remedy of money damages at law was
inadequate. Courts of law are limited in remedial power to the giving
of money damages; they may not issue injunctions. Nor may a court
of equity generally give the remedy of damages, unless it does so as
an incident of equitable relief.

The injunction is used primarily as a device to protect property
or property rights by preventing injury thereto as the result of con-
tinued trespass or nuisance. An injunctive wril is prohibitory if it
orders the defendant to refrain from specified conduct; it is manda-
tory if it requires performance of an affirmative act. A single in-
junction, however, may have both prohibitory and mandatory aspects
at the same time, as when a union is concurrently ordered to refrain
from violence in picketing and to bargain in good faith with the
employer. In a further sense, an injunction may be preliminary or
final. The former enjoins commission of the disputed acts during
the time of suit and while the case is being adjudicated on its merits.
The latler is issued after a hearing on the merits, or the preliminary
injunction is made final by court order.

We have stated that the injunction is used generally to protect
against the unlawful invasion of property or property rights. As
applied to trespasses by labor, the employer found the injunction a
keen and effective tool for the following reasons:

1. Speed of action was secured, since affidavit proof was admitted
to issue a preliminary restraining order.

2. Delay between issuance of the preliminary and the final in-
junction was often so prolonged as to ensure defeat of the
strikers or picketers, notwithstanding eventual victory of the
union in securing dissolution of the restraining order.

83
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3. The employer had a choice of {ribunal to which he would direct
his plea and could select an antilabor forum.

4. Lack of a jury trial in equity reduced labor’s chances of win-
ning an injunction case.

Blanket and obscure language in the wording of some injunc-
tions intimidated unionists because of their inability to sepa-
rate legal from illegal acts, as well as their inability to
determine exactly what conduct was permissible and what was
forbidden.

The case of In re¢ Debs,' decided in 185, 158 U.S. 164, popu-
larized the usage of the injunction in labor cases in America. Over
the ensuing years, labor carried on a relentless running battle to
secure a narrowing of judicial injunctive power in labor cases. The
first fruit of this agitation was the Clayton Anti-Trust Act of 1914
(38 Stat. 730). Congress here sought to substantially re-cnact the
Sherman Anti-Trust Act of 1890 (26 Stal. 209), but, at the same
time, to withdraw the applicability of that Act to labor combina-
tions and to divest the courts of their wide injunctive powers in
labor dispute cases. Sec. 6 provided “That the labor of a human
being is not a commodity or article of commerce . . . nor shall such
(labor) organizations, or the members thereof, be held or construed
to be illegal combinations or conspiracies in restraint of trade, under
the anti-trust laws.”

Sec. 20 imposes a statutory restriction on injunctive relief by
providing that no injunction would issue in a labor dispute between
employers and employecs unless irreparable injury to property or
property rights was threatened for which the law remedy of dam-
ages was inadequate. Narrow interpretations of the Clayton Act
emasculated the edicts of Secs. 6 and 20 as is shown by the Duplex
v. Deering * and the American Steel Foundries® decisions of 1921.
The courts found a path around the Act by making the exception the
rule under various theories, among them that the Act did not change
pre-existing law, did not apply in boycott cases, did not protect “out-
siders” such as union organizers, did not apply where the union
objective was recognition, did not apply where yellow dog contracts
were in effect, and finally, did not protect strikers since they were
no longer employees.

o

1 In re Debs is reprinted 1m Chapter 5, Section 25, page 172.

2 Duplex v. Deering is reprinted in Chapter 8, Scction 52, page 359.

t A digest of the American Steel Foundries decision is given in this section
on page 102.
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The injunction device to counteract labor militancy was even
more popular after passage of the Clayton Act, since an employer
could now bring the action in a federal court as a party plaintiff,
whereas, under the Sherman Act, only the government had that
power. Disappointed by the Supreme Court’s adverse construction
of the Clayton Act in the Duplex and American Steel Foundries
cases, labor intensified its political pressure in both state and federal
areas, securing, in 1932, passage of the IFederal Anti-Injunction Act
(Norris-LaGuardia Act), 47 Stat. 70. This legislation effectively
divested the federal courts of their equity power to issue injunctions
at the behest of private parties in those situations where a bona fide
labor dispute was in existence. The jurisdictional requirements set
out in Section 7 furnished an almost insurmountable barrier to in-
Jjunctive action when coupled with Secticn 13, which very broadly
defined the term “labor dispute” as to include controversies without
regard to whether the proximate relation of employer and employee
was extant.

The case of Truwazx v. Corrigan ' cast considerable doubt upon the
constitutionality of proposed anti-injunction legislation, but these
doubts were favorably resolved for labor by the Supreme Court in
the 1937 case of Senn v. Tile Layers Protective Union,” 301 U.S. 468.

Employers were thus placed in a difficult position, the legislative
and judicial tenor having taken a complete turnabout. They turned
for assistance to the state courts, only to find that here, too, many
states had barred the door with anti-injunction legislation patterned
after the Norris-LaGuardia Act. With the enactment of the Labor
Management Relations Act of 1947, reflecting the ever-changing pub-
lic temper, the immunities afforded labor from injunctive interdic-
tion by the Anti-Injunction Act have been substantially narrowed
by Sec. 10 (1), which provides that, as to strike and boycott activity
outlawed by Sec. 8 (b) (4), the National Labor Relations Board may
secure a federal court injunction against unions without inhihition
of the Federal Anti-Injunction Act. The rcader should observe that
the employer is not granted this remedy, being limited to his right
to sue for damages under Sections 301 and 303 of the Labor Man-
agement Relations Act of 1947, unless he can satisfy the jurisdic-
tional requirements of Sec. 7 of the Anti-Injunction Act.

Immediately after this textual material is found the text of the
Clayton Act’s labor provisions and two Supreme Court decisions con-

4 Truax v. Corrigan is reprinted in this section on page 87.
»Senn v. Tile Layers Protective Union is reprinted in Chapter 6, Section 43,
page 282.
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struing them. The reader should pay special note to Sec. 20, for, con-
trary to popular belief, this section does not completely immunize
labor organizations from the injunction as an employer weapon. The
immunity is qualified as revealed by the words ‘“unless necessary to
prevent irreparable injury to property, or to a property right, of the
party making the application. . . .”” Relying on this sentence of Sec-
tion 20, the Supreme Court, in the Truwax v. Corrigan and American
Steel Foundries decisions, found that the Clayton Act did not mate-
rially change pre-existing law as to the issuance of injunctions in
those cases where strike and picket activity was unlawful in object
or method.

The dissenting opinion of Justice Brandeis is included along with
the majority finding because of its accurate background material on
the history and applicability of the injunction, as well as for his
incisive reasoning in connection with the restaurant owner’s conten-
tion, upheld by the majority opinion, that the Arizona Anti-Injunction
Act contravened his rights under the due process clause of the Four-
teenth Amendment.

The three sections of the Clayton Act of 1914 that have applica-
tion to labor controversies are as follows:

Sce. 6. That the labor of & human being is not a commodity or article
of commerce. Nothing contained in the antitrust laws shall be construed to
forbid the existence and operation of labor, agricultural, or horticultural
organizations, instituted for the purposes of mutual help, and not having
capital stock or conducted for profit, or to forbid or restrain individual
members of such organizations from lawfully carrying out the legitimate
objects thereof; nor shall such organizations, or the members thereof, be
held or construed to be illegal combinations or conspiracies in restraint of
trade, under the antitrust laws.

Sec. 19. That every order of injunction or restraining order shall set
forth the reasons for the issuance of the same, shall be specific in terms
and shall describe in reasonable detail, and not by reference to the bill of
complaint or other document, the act or acts sought to be restrained, and
shall be binding only upon the parties to the suit, their officers, agents,
servants, employees, and attorneys, or those in active concert or partici-
pating with them, and who shall, by personal service or otherwise, have
received actual notice of the same.

Sec. 20. That no restraining order or injunction shall be granted by
any court of the United States, or a judge or the judges thereof, in any
case between an employer and employees, or between employers and em-
ployees, or between employees. or between persons employed and persons
sceking employment, involving or growing out of, a dispute concerning
terms or conditions of employment, unless necessary to prevent irreparable
injury to property, or to a property right, of the party making the appli-
cation, for which injury there is no adequate remedy at law, and such
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property or property right must be described with particularity in the
application, which must be in writing and sworn to by the applicant or by
his agent or attorney.

And no such restraining order or injunction shall prohibit any person
or persons, whether singly or in concert, from terminating any relation of
employment, or from ceasing to perform any work or labor, or from recom-
mending, advising, or persuading others by peaceful means so to do; or
from attending at any place where any such person or persons may law-
fully be, for the purpose of peacefully obtaining or communicating infor-
mation or from peacefully persuading any person to work or to abstain
from working; or from ceasing to patronize or to employ any party to such
dispute, or from recommending, advising, or persuading others by peaceful
and lawful means so to do; or from paying or giving to, or withholding
from, any person engaged in such dispute, any strike benefits or other
moneys or things of value; or from peaceably assembling in a lawful man-
ner, and for lawful purposes; or from doing any act or thing which might
lawfully be done in the absence of such dispute by any party thereto; nor
shall any of the acts specified in this paragraph be considered or held to
be violative of any law of the United States.

TRUAX v. CORRIGAN
Supreme Court of the United States, 1921. 257 U.S. 312, 42 Sup. Ct. 124

TArT, C. J. The plaintiffs in error, who were plaintiffs below,
and will be so called, own, maintain, and operate, on Main Street,
in the City of Bisbee, Arizona, a restaurant, known as the “English
Kitchen.” The defendants are cooks and waiters formerly in the
employ of the plaintiffs, together with the labor union and the trades
assembly of which they were members. All parties are residents of
the State of Arizona.

The complaint set out the following case:

In April, 1916, a dispute arose between the plaintiffs and the
defendants’ union concerning the terms and conditions of employ-
ment of the members of the union. The plaintiffs refused to yield
to the terms of the union, which thereupon ordered a strike of those
of its members who were in plaintiffs’ employ. To force compliance
with the demands of the union, the defendants and others unknown
to the plaintiffs entered into a conspiracy and boycott to injure plain-
tiffs in their restaurant and restaurant business, by inducing plain-
tiffs’ customers and others theretofore well and favorably disposed,
to cease to patronize or trade with the plaintiffs. The method of
inducing was set out at length and included picketing, displaying
banners, advertising the strike, denouncing plaintiffs as “unfair” to
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the union and appealing to customers to stay away from the “Eng-
lish Kitchen,” and the circulation of handbills containing abusive
and libelous charges against plaintiffs, their employees and their
patrons, and intimations of injury to future patrons. Copies of the
handbills were set forth in exhibits made part of the complaint.

In consequence of defendants’ acts, many customers were induced
to cease from patronizing plaintiffs, and their daily receipts, which
had been in excess of the sum of $156, were reduced to $75. The
complaint averred that if the acts were continued, the business would
be entirely destroyed, and that the plaintiffs would suffer great and
irreparable injury; that for the plaintiffs to seek to recover dam-
ages would involve a multiplicity of suits; that all the defendants
were insolvent, and would be unable to respond in damages for any
injury resulting from their acts and the plaintiffs were therefore
without any adequate remedy at law.

The complaint further averred that the defendants were relying
for immunity on Paragraph 1464 of the Revised Statutes of Arizona,
1913, which is in part as follows:

“No restraining order or injunction shall be granted by any court
of this state, or a judge or the judges thereof, in any case between
an employer and employees, or between employers and employees, or
between employees, or between persons employed and persons seek-
ing employment, involving or growing out of a dispute concerning
terms or conditions of employment, unless necessary to prevent ir-
reparable injury to property or to a property right of the party
making the application, for which injury there is no adequate rem-
edy at law, and such property or property right must be described
with particularity in the application, which must be in writing and
sworn to by the applicant or by his agent or attorney.

“And no such restraining order or injunction shall prohibit any
person or persons from terminating any relation of employment, or
from ceasing to perform any work or labor, or from recommending,
advising, or persuading others by peaceful means so to do; or from
attending at or near a house or place where any person resides or
works, or carries on business, or happens to be for the purpose of
peacefully obtaining or communicating information, or of peacefully
persuading any person to work or to abstain from working; or from
ceasing to patronize or to employ any party to such dispute; or from
recommending, advising, or persuading others by peaceful means so
to do; . ..”

The plaintiffs alleged that this paragraph if it made lawful de-
fendants’ acts contravened the Fourteenth Amendment to the Con-
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stitution of the United States by depriving plaintiffs of their property
without due process of law, and by denying to plaintiffs the equal
protection of the law, and was, therefore, void and of no effect. Upon
the case thus stated the plaintiffs asked a temporary, and a perma-
nent, injunction.

The defendants filed a demurrer, on two grounds: First, that the
complaint did not state facts sufficient to constitute a cause of action,
in that the property rights asserted therein were not, under Para-
graph 1464, Revised Statutes of Arizona, 1913, of such character that
their irreparable injury might be enjoined, and secondly, that upon
its face the complaint showed a want of equity.

The Superior Court for Cochise County sustained the demurrer
and dismissed the complaint, and this judgment was affirmed by the
Supreme Court of Arizona. . ..

The effect of this ruling is that, under the statute, loss may be
inflicted upon the plaintiffs’ property and business by “picketing” in
any form if violence be not used, and that, because no violence was
shown or claimed, the campaign carried on, as described in the
complaint and exhibits, did not unlawfully invade complainants’
rights. . ..

The result of this campaign was to reduce the business of the
plaintiffs from more than $55,000 a year to one of $12,000.

Plaintiffs’ business is a4 property right (Duplex Printing Press
Co. v. Deering, 254 U.S. 443, 465, 41 Sup. Ct. 172, 656 L. Ed. 349)
and free access for employees, owner and customers to his place of
business is incident to such right. Intentional injury caused to either
right or both by a conspiracy is a tort. Concert of action is a con-
spiracy if its object is unlawful or if the means used are unlawful.
Pettibone v. United States, 148 U.S. 197, 203, 13 Sup. Ct. 542, 37
L. Ed. 419; Duplex Printing Press Co. v. Deering, supra. Intention
to inflict the loss and the actual loss caused are clear. The real ques-
tion here is, were the means used illegal? The above recital of what
the defendants did can leave no doubt of that. The libelous attacks
upon the plaintiffs, their business, their employees, and their cus-
tomers, and the abusive epithets applied to them were palpable
wrongs. They were uttered in aid of the plan to induce plaintiffs’
customers and would-be customers to refrain from patronizing the
plaintiffs. The patrolling of defendants immediately in front of the
restaurant on the main street and within five feet of plaintiffs’ prem-
ises continuously during business hours, with the banners announc-
ing plaintiffs’ unfairness; the attendance by the picketers at the
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entrance to the restaurant and their insistent and loud appeals all
day long, the constant circulation by them of the libels and epithets
applied to employees, plaintiffs and customers, and the threats of
injurious consequences to future customers, all linked together in a
campaign, were an unlawful annoyance and a hurtful nuisance in
respect of the free access to the plaintiffs’ place of business. It was
not lawful persuasion or inducing. It was not a mere appeal to the
sympathetic aid of would-be customers by a simple statement of the
fact of the strike and a request to withhold patronage. It was com-
pelling every customer or would-be customer to run the gauntlet of
most uncomfortable publicity, aggressive and annoying importunity,
libelous attacks and fear of injurious consequences, illegally inflicted,
to his reputation and standing in the community. No wonder that a
business of $50,000 was reduced to only one-fourth of its former
extent. Violence could not have becn more effective. It was moral
coercion by illegal annoyance and obstruction and it thus was plainly
a conspiracy. . . .

A law which operates to make lawful such a wrong as is described
in plaintiffs’ complaint deprives the owner of the business and the
premises of his property without due process and can not be held
valid under the Fourteenth Amendment. . . .

It is argued that, while the right to conduct a lawful business
is property, the conditions surrounding that business, such as regu-
lations of the Stale for mainlaining peace, good order, and protec-
tion against disorder, are matters in which no person has a vested
right. The conclusion to which this inevitably leads in this case is
that the State may withdraw all protection to a property right by
civil or criminal action for its wrongful injury if the injury is not
caused by violence. This doctrine is supposed to find support in the
case of New York Central R. R. Co. v. White, 243 U.S. 188, 198, 37
Sup. Ct. 247, 61 L. Ed. 667, L.R.A. 1917D, 1, Ann. Cas. 1917D, 629,
and cases there cited. These cases, all of them, relate to the liabilities
of employers to employees growing out of the relation of employment
for injuries received in the course of employment. They concern leg-
islation as to the incidents of that relation. They affirm the power
of the State to vary the rules of the common law as to the fellow
servant doctrine, assumption of risk, and negligence, in that relation.
They hold that employers have no vested right in those rules of the
common law. The broad distinction between one’s right to protec-
tion against a direct injury to one’s fundamental property right by
another who has no special relation to him, and one’s liability to
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another with whom he establishes a voluntary relation under a statute
is manifest upon its statement. It is true that no one has a vested
right to any particular rule of the common law, but it is also true
that the legislative power of a State can only be exerted in sub-
ordination to the fundamental principles of right and justice which
the guaranty of due process in the Fourteenth Amendment is intended
to preserve, and that a purely arbitrary or capricious exercise of
that power whereby a wrongful and highly injurious invasion of
property rights, as here, is practically sanctioned and the owner
stripped of all real remedy (the injunction), is wholly at variance
with those principles. . .

It is urged that in holding Paragraph 1464 invalid, we are in
effect holding invalid section 20 of the Clayton Act. Of course, we
are not doing so. In the first place, the equality clause of the Four-
teenth Amendment does not apply to congressional but only to state
action. In the second place, section 20 of the Clayton Act never has
been construed or applied as the Supreme Court of Arizona has con-
strued and applied Paragraph 1464 in this case.

We have but recently considered the clauses of section 20 of the
Clayton Act, sometimes erroneously called the “picketing’” clauses.
American Steel Foundries v. Tri-City Central Trades Council, ante
(257 U.S. 184, 42 Sup. Ct. 72, 66 L. Ed. 189, 27 A.L.R. 360). They
forbid an injunction in labor controversies prohibiting any person
“from attending at any place where any such person or persons may
lawfully be, for the purpose of peacefully obtaining or communicat-
ing information, or from peacefully persuading any person to work
or to abstain from working ; or from ceasing to patronize or to employ
any party to such dispute, or from recommending, advising, or per-
suading others by peaceful and lawful means so to do.”

We held that under these clauses picketing was unlawful, and that
it might be enjoined as such, and that peaceful picketing was a con-
tradiction in terms which the statute sedulously avoided, but that,
subject to the primary right of the employer and his employees and
would-be employees to free access to his premises without obstruction
by violence, intimidation, annoyance, importunity or dogging, it was
lawful for ex-employees on a strike and their fellows in a labor union
to have a single representative at each entrance to the plant of the
employer to announce the strike and peaceably to persuade the em-
ployees and would-be employees to join them in it. We held that
these clauses were merely declaratory of what had always been the
law and the best practice in equity, and we thus applied them. The
construction put upon the same words by the Arizona Supreme Court
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makes these clauses of Paragraph 1464 as far from those of section
20 of the Clayton Act in meaning as if they were in wholly different
language.

We conclude that the demurrer in this case should have been
overruled, the defendants required to answer, and that if the evi-
dence sustained the averments of the complaint, an injunction should
issue as prayed. . ..

The judgment of the Supreme Court of Arizona is reversed and
the case remanded for further proceedings not inconsistent with this
opinion.

BRrRANDEIS, J. (dissenting). The first legislature of the State of
Arizona adopted in 1918 a Civil Code. By Title 6, C. III, it sets forth
conditions and circumstances under which the courts of the State
may or may not grant injunctions. Paragraph 1464 contains, among
other things, a prohibition against interfering by injunction between
employers and employees, in any case growing out of a dispute con-
cerning terms or conditions of employment, unless interposition by
injunction is necessary to protect property from injury through vio-
lence. Its main purpose was doubtless to prohibit the courts from
enjoining peaceful picketing and the boycott. With the wisdom of
the statute we have no concern. Whether Arizona in enacting this
statute transgressed limitations imposed upon the power of the States
by the Fourteenth Amendment is the question presented for decision.

The employer has, of course, a legal right to carry on his business
for profit; and incidentally the subsidiary rights to secure and retain
customers, to fix such prices for his product as he deems proper, and
to buy merchandise and labor at such prices as he chooses to pay.
This right to carry on business—be it called liberty or property—
has value; and, he who interferes with the right without cause ren-
ders himself liable. But for cause the right may be interfered with
and even destroyed. Such cause’exists when, in the pursuit of an
equal right to further their several interests, his competitors make
inroads upon his trade, or when suppliers of merchandise or of labor
make inroads upon his profits. What methods and means are per-
missible in this struggle of contending forces is determined in part
by decisions of the courts, in part by acts of the legislatures. The
rules governing the contest necessarily change from time to time.
For conditions change; and furthermore, the rules evolved, being
merely experiments in government, must be discarded when they
prove to be failures.

Practically every change in the law governing the relation of
employer and employee must abridge, in some respect, the liberty or
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property of one of the parties—if liberty and property be measured
by the standard of the law theretofore prevailing. If such changes
are made by acts of the legislature, we call the modification an exer-
cise of the police power. And, although the change may involve
interference with existing liberty or property of individuals, the
statute will not be declared a violation of the due process clause,
unless the court finds that the interference is arbitrary or unreason-
able or that, considered as a means, the measure has no real or sub-
stantial relation of cause to a permissible end. . . . The questions
submitted are whether this statutory prohibition of the remedy by
injunction is in itself arbitrary and so unreasonable as to deprive
the employer of liberty or property without due process of law;—
and whether limitation of this prohibition to controversies involving
employment denies him equal protection of the laws.

Whether a law enacted in the exercise of the police power is justly
subject to the charge of being unreasonable or arbitrary, can ordi-
narily be determined only by a consideration of the contemporary
conditions, social, industrial and political, of the community to be
affected thereby. Resort to such facts is necessary, among other
things, in order to appreciate the evils sought to be remedied and
the possible effects of the remedy proposed. Nearly all legislation
involves a weighing of public needs as against private desires; and
likewise a weighing of relative social values. Since government is
not an exact science, prevailing public opinion concerning the evils
and the remedy is among the important facts deserving considera-
tion; particularly, when the public conviction is both deep-seated and
widespread and has been reached after deliberation. What, at any
particular time, is the paramount public need is, necessarily, largely
a matter of judgment. Hence, in passing upon the validity of a law
challenged as being unreasonable, aid may be derived from the expe-
rience of other countries and of the several States of our Union in
which the common law and its conceptions of liberty and of property
prevail. The history of the rules governing contests between employer
and employed in the several English-speaking countries illustrates
both the susceptibility of such rules to change and the variety of con-
temporary opinion as to what rules will best serve the public interest.
The divergence of opinion in this difficult field of governmental action
should admonish us not to declare a rule arbitrary and unreasonable
merely because we are convinced that it is fraught with danger to
the public weal, and thus to close the door to experiment within
the law.
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In England a workingman struggling to improve his condition,
even when acting singly, was confronted until 1813, with laws limit-
ing the amount of wages which he might demand. Until 1824 he was
punishable as a criminal if he combined with his fellow workmen to
raise wages or shorten hours or to affect the business in any way,
even if there was no resort to a strike. Until 1871 members of a
union who joined in persuading employces to leave work were liable
criminally, although the employees were not under contract and the
persuasion was both peaceful and unattended by picketing. Until 1871
threatening a strike, whatever the cause, was also a criminal act.
Not until 1875 was the right of workers to combine in order to attain
their ends conceded fully. In that year Parliament declared that
workmen combining in furtherance of a trade dispute should not be
indictable for criminal conspiracy unless the act if done by one person
would be indictable as a crime. After that statute a combination of
workmen to effect the ordinary objects of a strike was no longer a
criminal offense. But picketing, though peaceful, in aid of a strike,
remained illegal; and likewise the boycott. Not until 1906 was the
ban on peaceful pickeling and the bringing of pressure upon an
employer by means of a secondary strike or a boycott removed. In
1906, also, the act of inducing workers to break their contract of
employment (previously held an actionable wrong) was expressly
declared legal. In England improvement of the condition of work-
ingmen and their emancipation appear to have been deemed rccently
the paramount public need.

In the British Dominions the rules governing the struggle be-
tween employer and employed were likewise subjected to many modi-
fications; but the trend of social experiment took a direction very
different from that followed in the mother country. Instead of ena-
bling the worker to pursue such methods as he might deem effective
in the contest, statutes were enacted in some of the Dominions which
forbade the boycott, peaceful picketing, and even the simple strike
and the lockout; use of the injunction to enforce compliance with
these prohibitions was expressly sanctioned; and violation of the
statute was also made punishable by criminal proceedings. These
prohibitions were the concomitants of prescribed industrial arbitra-
tion through administrative tribunals by which the right of both em-
ployer and employee to liberty and property were seriously abridged
in the public interest. Australia and New Zealand made compulsory
both arbitration and compliance with the award. Canada limited the
compulsion to a postponement of the right to strike until the dispute
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should have been officially investigated and reported upon. In these
Dominions the uninterrupted pursuit of industry and the prevention
of the arbitrary use of power appear to be deemed the paramount
public needs.

In the United States the rules of the common law governing the
struggle between employer and employee have likewise been subjected
to modifications. These have been made mainly through judicial
decisions. The legal right of workingmen to combine and to strike
in order to secure for themselves higher wages, shorter hours and
better working conditions received early general recognition. But
there developed great diversity of opinion as to the means by which,
and also as to the persons through whom, and upon whom pressure
might permissibly be exerted in order to induce the employer to yield
to the demands of the workingmen. Courts were required, in the
absence of legislation, to determine what the public welfare de-
manded ;—whether it would not be best subserved by leaving the
contestants free to resort to any means not involving a breach of the
peace or injury to tangible property; whether it was consistent with
the public interest that the contestants should be permitted to invoke
the aid of others not directly interested in the matter in contro-
versy; and to what extent incidental injury to persons not parties
to the controversy should be held justifiable.

The earliest reported American decision on peaceful picketing
appears to have been rendered in 1888, the earliest on boycotting in
1886. By no great majority the prevailing judicial opinion in America
declares the boycott as commonly practiced an illegal means (see
Duplex Printing Press Co. v. Deering, 2564 U.S. 443, 41 S. Ct. 172,
65 L. Ed. 349, 16 A.L.R. 196), while it inclines towards the legality
of peaceful picketing. See American Steel Foundries v. Tri-City Cen-
tral Trades Council, ante (257 U.S. 184, 42 S. Ct. —, 66 L. Ed. 189,
27 A.L.R. 360). But in some of the States, notably New York, both
peaceful picketing and the boycott are declared permissible. Judges,
being thus called upon to exercise a quasi-legislative function and
weigh relative social values, naturally differed in their conclusions
on such questions.

In England, observance of the rules of the contest has been
enforced by the courts almost wholly through the criminal law or
through actions at law for compensation. An injunction was granted
in a labor dispute as early as 1868. But in England resort to the
injunction has not been frequent and it has played no appreciable
part there in the conflict between capital and labor. In America the
injunction did not secure recognition as a possible remedy until 1888.



96 THE LABOR INJUNCTION [Ch. 4

When a few years later its use became extensive and conspicuous,
the controversy over the remedy overshadowed in bitterness the
question of the relative substantive rights of the parties. In the
storms of protest against this use many thoughtful lawyers joined.
The equitable remedy, although applied in accordance with estab-
lished practice, involved incidents which, it was asserted, endangered
the personal liberty of wage-earners. The acts enjoined were fre-
quently, perhaps usually, acts which were already crimes at common
law or had been made so by statutes. The issues in litigation arising
out of trade disputes related largely to questions of fact. But in
equity issues of fact as of law were tried by a single judge, sitting
without a jury. Charges of violating an injunction were often heard
on affidavits merely, without the opportunity of confronting or cross-
examining witnesses. Men found guilty of contempt were committed
in the judge’s discretion, without cither a statutory limit upon the
length of the imprisonment, or the opportunity of effective review
on appeal, or the right to release on bail pending possible revisory
proceedings. The effect of the proceeding upon the individual was
substantially the same as if he had been successfully prosecuted for
a crime; but he was denied, in the course of the equity proceedings,
those rights which by the Constitulion are commonly secured to per-
sons charged with a crime.

It was asserted that in these proceedings an alleged danger to
property, always incidental and at times insignificant, was often laid
hold of to enable the penalties of the criminal law to be enforced
expeditiously without that protection to the liberty of the individual
which the Bill of Rights was designed to afford; that through such
proceedings a single judge often usurped the functions not only of
the jury but of the police department; that, in prescribing the con-
ditions under which strikes were permissible and how they might be
carried out, he usurped also the powers of the legislature; and that
incidentally he abridged the constitutional rights of individuals to
free speech, to a free press and to peaceful assembly.

It was urged that the real motive in seeking the injunction was
not ordinarily to prevent property from being injured nor to protect
the owner in its use, but to endow property with active, militant
power which would make it dominant over men. In other words,
that, under the guise of protecting property rights, the employer
was seeking sovereign power. And many disinterested men, solicitous
only for the public welfare, believed that the law of property was not
appropriate for dealing with the forces beneath social unrest; that
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in this vast struggle it was unwise to throw the power of the State
on one side or the other according to principles deduced from that
law; that the problem of the control and conduct of industry de-
manded a solution cf its own; and that, pending the ascertainment
of new principles to govern industry, it was wiser for the State not
to interfere in industrial struggles by the issuance of an injunction.

After the constitutionality and the propriety of the use of the
injunction in labor disputes was established judicially, those who
opposed the practice sought the aid of Congress and of state legis-
latures. The bills introduced varied in character and in scope. Many
dealt merely with rights; and, of these, some declared, in effect, that
no act done in furtherance of a labor dispute by a combination of
workingmen should be held illegal, unless it would have been so if
done by a single individual; while others purported to legalize spe-
cific practices, like boycotting or picketing. Other bills dealt merely
with the remedy; and of these, some undertook practically to abolish
the use of the injunction in labor disputes, while some merely limited
its use either by prohibiting its issue under certain conditions or by
denying power to restrain certain acts. Some bills undertook to mod-
ify both rights and remedies. These legislative proposals occupied
the attention of Congress during cvery session but one in the twenty
years between 1894 and 1914. Reports recommending such legisla-
tion were repeatedly made by the Judiciary Commitice of the House
or that of the Senate; and al some sessions by both. Prior to 1914,
legislation of this character had at several sessions passed the House;
and in that year Congress passed and the President approved the
Clayton Act, Sec. 20 of which is substantially the same as Paragraph
1464 of the Arizona Civil Code. Act of October 15, 1914, C. 323, 38
Stat. 730, 738, 29 U.S.C.A. Sec. 52.

Such was the diversity of view concerning peaceful picketing and
the boycott expressed in judicial decisions and legislation in English-
speaking countries when in 1913, the new State of Arizona, in estab-
lishing its judicial system, limited the use of the injunction and
when in 1918 its Supreme Court was called upon to declare for the
first time the law of Arizona on these subjects. The case of Truax
v. Bisbee Local No. 380, Cooks’ & Wuiters’ Union, 19 Ariz. 379, 171
P. 121, presented facts identical with those of the case at bar. In
that case the Supreme Court made its decision on four controverted
points of law. In the first place, it held that the officials of the union
were not outsiders with no justification for their acts (19 Ariz. 379,
390). In the second place, rejecting the view held by the federal
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courts and the majority of the state courts on the illegality of the
boycott, it specifically accepted the law of New York, Montana and
California, citing the decisions of those States (19 Ariz. 379, 388,
390). In the third place, it rejected the law of New Jersey, Minne-
sota and Pennsylvania that it is illegal to circularize an employer’s
customers, and again adopted the rule declared in the decisions of
the courts of New York, Montana, California and Connecticut (19
Ariz. 379, 389). In deciding these three points the Supreme Court of
Arizona made a choice between well-established precedents laid down
on either side by some of the strongest courts in the country. Can
this court say that thereby it deprived the plaintiff of his property
without due process of law?

The fourth question requiring decision was whether peaceful
picketing should be decemed legal. Here, too, each of the opposing
views had the support of decisions of strong courts. If the Arizona
court had decided that by the common law of the State the defend-
ants might peacefully picket the plaintiffs, its decision, like those of
the courts of Ohio, Minnesota, Montana, New York, Oklahoma and
New Hampshire, would surely not have been open to objection under
the Federal Constitution; for this court has recently held that peace-
ful picketing is not unlawful. American Steel Foundries v. Tri-City
Central Trades Council, supra. The Supreme Court of Arizona found
it unnecessary to determine what was the common law of the State
on that subject, because it construed Paragraph 1464 of the Civil
Code as declaring peaceful picketing to be legal. In the case at bar,
commenting on the earlier case, the court said: ‘“The statute adopts
the view of a number of courts which have held ‘picketing,’ if peace-
ably carried on for a lawful purpose, to be no violation of any legal
right of the party whose place of business is ‘picketed,” and whether
as a fact the picketing is carried on by peaceful means, as against
the other view, taken by the federal courts and many of the state
courts, that picketing is per se unlawful.” Shortly before that deci-
sion the Criminal Court of Appeals of Oklahoma had placed a similar
construction upon a statute of that State, declaring that “the doc-
trine (that picketing is not per se unlawful) represents the trend of
legal thought of modern times, and is specifically reflected in the
statute above construed.” Ex parte Sweitzer, 13 Okl. Cr. 154, 160,
162 P. 1134. . . . A State, which despite the Fourteenth Amendment
possesses the power to impose on employers without fault unlimited
liability for injuries suffered by employees, and to limit the freedom
of contract of some employers and not of others, surely does not lack
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the power to select for its citizens that one of conflicting views on
boycotting by peaceful picketing which its legislature and highest
court consider will best meet its conditions and secure the public
welfare.

The Supreme Court of Arizona, having held as a rule of sub-
stantive law that the boycott as here practiced was legal at common
law; and that the picketing was peaceful and, hence, legal under the
statute (whether or not it was legal at common law), necessarily
denied the injunction, since, in its opinion, the defendants had com-
mitted no legal wrong and were threatening none. But even if this
court should hold that an employer has a constitutional right to be
free from interference by such a boycott or that the picketing prac-
ticed was not in fact peaceful, it does not follow that Arizona would
lack the power to refuse to protect that right by injunction. For <t
is clear that the refusal of an equitable remedy for a tort is not
necessarily a denial of due process of law. And it seems to be equally
clear that such refusal is not necessarily arbitrary and unreasonable
when applied to incidents of the relation of employer and employee.
The considerations which show that the refusal is not arbitrary or
unreasonable show likewise that such refusal does not necessarily
constitute a denial of equal protection of the laws merely because
some, or even the same, property rights which are excluded by this
statute from protection by injunction, receive such protection under
other circumstances or between persons standing in different rela-
tions. The acknowledged legislative discretion exerted in classifica-
tion, so frequently applied in defining rights, extends equally to the
grant of remedies. It is for the legislature to say—within the broad
limits of the discretion which it possesses—whether or not the rem-
edy for a wrong shall be both criminal and civil and whether or not
it shall be both at law and in equity. [Author’s italics.]

A State is free since the adoption of the Fourteenth Amendment,
as it was before, not only to determine what system of law shall pre-
vail in it, but, also, by what processes legal rights may be asserted,
and in what courts they may be enforced. Missouri v. Lewis, 101
U.S. 22, 31, 25 L. Ed. 989; Iowa Central Ry. Co. v. Iowa, 160 U.S.
389, 16 Sup. Ct. 344, 40 L. Ed. 467. As a State may adopt or reject
trial by jury, Walker v. Sauvinet, 92 U.S. 90, 23 L. Ed. 678; or
adopting it may retain or discard its customary incidents, Hayes v.
Missouri, 120 U.S. 68, 7 Sup. Ct. 350, 30 L. Ed. 578; Brown v. New
Jersey, 175 U.S. 172, 20 Sup. Ct. 77, 44 L. Ed. 119; Maxwell v. Dow,
176 U.S. 581, 20 Sup. Ct. 448, 494, 44 L. Ed. 597; as a State may



100 THE LABOR INJUNCTION [Ch. 4

grant or withhold review of a decision by appeal, Reetz v. Michigan,
188 U.S. 505, 23 Sup. Ct. 390, 47 L. Ed. 563; so it may determine
for itself, from time to time, whether the protection which it affords
to properly rights through its courts shall be given by means of the
preventive remedy or exclusively by an action at law for compensation.

Nor is a State obliged to protect all property rights by injunction
merely because it protects some, even if the attending circumstances
are in some respects similar. The restraining power of equity might
conceivably be applied to every intended violation of a legal right.
On grounds of expediency its application is commonly denied in cases
where there is a remedy at law which is decmed legally adequate.
This occurs whenever a dominant public interest is deemed to require
that the preventive remedy, otherwise available for the protection
of private rights, be refused and the injured party left to such rem-
edy as courts of law may afford. Thus, courts ordinarily refuse, per-
haps in the interest of free speech, to restrain actionable libels.
Boston Diatite Co. v. Florence Mfg. Co., 114 Mass. 69, 19 Am. Rep.
310; Prudential Insurance Co. v. Knott, LLR. 10 Ch. App. 142. In
the interest of personal liberty they ordinarily refuse to enforce spe-
cifically, by mandatory injunction or otherwise, obligations involving
personal service. Arthur v. Oakes, 63 F. 310, 138, 11 C.C.A. 209, 25
L.R.A. 414; Davis v. Foreman (1894), 3 Ch. 654, 657; Gossard v.
Crosby, 132 Towa 155, 163, 164, 109 N.W. 483, 6 L.R.A., N.S., 1115.
In the desire to preserve the separation of governmental powers they
have declined to protect by injunction mere political rights, Giles v.
Harris, 189 U.S. 475, 23 Sup. Ct. 639, 47 L. Ed. 909; and have re-
fused to interfere with the operations of the police department.
Davis v. American Society for the Prevention of Cruclty to Animals,
75 N.Y. 362; Delaney v. Flood, 183 N.Y. 323, 76 N.E. 209, 2 L.R.A,,
N.S., 678, 111 Am. St. Rev. 759, 5 Ann. Cas. 480; compare Bisbee v.
Arizona Insurance Agency, 14 Ariz. 313, 127 P. 722, Instances arc
numerous where protection to property by way of injunction has
been refused solely on the ground that serious public inconvenience
would result from restraining the act complained of. Such, for ex-
ample, was the case where a neighboring land owner sought to re-
strain a smelter from polluting the air, but that relief, if granted,
would have necessitated shutting down the plant and this would have
destroyed the business and impaired the means of livelihood of 2
large community. There are also numerous instances where the cir-
cumstances would, according to general equity practice, have justified
the issue of an injunction, but it was refused solely because the right
sought to be enforced was created by statute, and the courts, apply-
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ing a familiar rule, held that the remedy provided by the statute
was exclusive.

Such limitations upon the use of the injunction for the protection
of private rights have ordinarily been imposed in the interest of the
public by the court acting in the exercise of its broad discretion.
But, in some instances, the denial of the preventive remedy because
of a public interest deemed paramount, has been expressly com-
manded by statute. Thus, the courts of the United States have been
prohibited from staying proceedings in any court of a State, Judicial
Code, Sec. 265, 28 U.S.C.A. Sec. 371; and also from enjoining the
illegal assessment and collection of taxes. Revised Statutes, Sec. 3224 ;
Snyder v. Marks, 109 U.S. 189, 3 Sup. Ct. 157, 27 L. Ed. 901; Dodge
v. Osborn, 240 U.S. 118, 36 Sup. Ct. 275, 60 L. Ed. 557. What Con-
gress can do in curtailing the equity power of the federal courts,
state legislatures may do in curtailing equity powers of the state
court; unless prevented by the constitution of the State. In other
words States are free since the adoption of the Fourteenth Amend-
ment as they were before, either to expand or to contract their equity
jurisdiction. The denial of the more adequate equitable remedy for
private wrongs is in essence an exercise of the police power, by which,
in the interest of the public and in order to preserve the liberty and
the property of the great majority of the citizens of a State, rights
of property and the liberty of the individual must be remoulded,
from time to time, to meet the changing needs of society.

For these rcasons, as well as for others stated by Mr. Justice
Holmes and Mr. Justice Pitney, in which I concur, the judgment of
the Supreme Court of Arizona should, in my opinion, be affirmed :—
first, because in permitting damage to be inflicted by means of boy-
cott and peaceful picketing Arizona did not deprive the plaintiffs of
property without due process of law or deny them equal protection
of the laws; and secondly, because, if Arizona was constitutionally
prohibited from adopting this rule of substantive law, it was still
free to restrict the extraordinary remedies of equity where it con-
sidered their exercise to be detrimental to the public welfare, since
such restriction was not a denial to the employer either of due process
of law or of equal protection of the laws.

SUPPLEMENTAL CASE DIGEST—THE CLAYTON ACT

AMERICAN STEEL FOUNDRIES v. TRI-CITY CENTRAL TRADES COUN-
CIL. Supreme Court of the United States, 1921; 257 U.S. 184. The
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Central Trades Council, a labor organization composed of 37 craft
units, invoked a strike for higher wages and for recognition against
the American Steel Foundries. Picketing of the plant, though essen-
tially orderly, was marked by a few cases of assaults upon nonstrikers
seeking employment. An injunction was issued against the union
restraining all picketing activity by the union. This appeal was taken
to determine the applicability and effect of the labor clauses of the
Clayton Act, 38 Stat. 738, especially Sec. 20 thereof, in divesting the
courts of their injunctive powers in labor disputes. As finally ordered
by the court, picketing activity was restricted to one representative
at each point of ingress or egress in the plant. Chief Justice Taft,
speaking for the court, laid down the following interpretation.

“The first question in the case is whether section 20 of the Clay-
ton Act of 1914 is to be applied to this case.

“Tt has been determined by this court that the irreparable injury
to property or to a property right, in the first paragraph of section
20, includes injury to the business of an employer, and that the second
paragraph applies only in cases growing out of a dispute concerning
terms or conditions of employment, between an employer and em-
ployee, between employers and employees, or between employees, or
between persons employed and persons seeking employment, and not
to such dispute between an employer and persons who are neither
ex-employees nor seeking employment. Duplex Printing Press Co. v.
Deering, 254 U.S. 443, 41 S. Ct. 172, 65 L. Ed. 349, 16 A.L.R. 196.
Only two of the defendants, Cook and Churchill, who left at the time
of the strike, can invoke in their behalf section 20. We must, there-
fore, first consider the propriety of the decree as against them, and
then as against the other defendants.

“The prohibitions of section 20, material here, are those which
forbid an injunction against, first, recommending, advising or per-
suading others by peaceful means to cease employment and labor;
second, attending at any place where such person or persons may
lawfully be for the purpose of peacefully obtaining or communicat-
ing information, or peacefully persuading any person to work or to
abstain from working; third, peaceably assembling in a lawful man-
ner and for lawful purposes. This court has already called attention
in the Duplex case to the emphasis upon the words ‘peaceable’ and
“9awful’ in this section. 254 U.S. 443, 473, 41 S. Ct. 172, 65 L. Ed.
349, 16 A.L.R. 196. It is clear that Congress wished to forbid the
use by the federal courts of their equity arm to prevent peaceable
persuasion by employees, discharged or expectant, in promotion of
their side of the dispute, and to secure them against judicial restraint
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in obtaining or communicating information in any place where they
might lawfully be. This introduces no new principle into the equity
jurisprudence of those courts. It is merely declaratory of what was
the best practice always. Congress thought it wise to stabilize this
rule of action and render it uniform.

“The object and problem of Congress in section 20, and indeed
of courts of equity before its enactment, was to reconcile the rights
of the employer in his business and in the access of his employees to
his place of business and egress therefrom without intimidation or
obstruction, on the one hand, and the right of the employees, recent
or expectant, to use peaceable and lawful means to induce present
employees and would-be employees to join their ranks, on the other.
If in their attempts at persuasion or communication with those whom
they would enlist with them, those of the labor side adopt methods
which however lawful in their announced purpose inevitably lead to
intimidation and obstruction, then it is the court’s duty, which the
terms of section 20 do not modify, so to limit what the propagandists
do as to time, manner and place as shall prevent infractions of the
law and violations of the right of the employees, and of the employer
for whom they wish to work.

“How far may men go in persuasion and communication and still
not violate the right of those whom they would influence? In going
to and from work, men have a right to as free a passage without
obstruction as the streets afford, consistent with the right of others
to enjoy the same privilege. We are a social people and the accost-
ing by one of another in an inoffensive way and an offer by one to
communicate and discuss information with a view to influencing the
other’s action are not regarded as aggression or a violation of that
other’s rights. If, however, the offer is declined, as it may right-
fully be, then persistence, importunity, following and dogging become
unjustifiable annoyance and obstruction which is likely soon to savor
of intimidation. From all of this the person sought to be influenced
has a right to be free and his employer has a right to have him free.”

Case Questions

. What acts by the union is the plaintiff in error seeking to enjoin?

. What statutory defense is made by the defendant union?

. Did the union win in the lower court?

. On what theory was the Arizona anti-injunction statute held unconsti-
tutional ?

5. Does the majority opinion consider the term ‘peaceful picketing” as a

contradiction in terms?

'SR VI
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6. According to Justice Brandeis’ dissenting opinion:

(a) Under what power did Arizona pass the act in question?

(b) Why does Brandeis develop the law of labor relations in other
countries?

(¢) Is the boycott illegal under the majority view in America? What
states hold it legal?

(d) What remedies in labor contests are employed in England? Was
resort to the injunction frequent?

(e) What reasons are given to bolster the statement that the in-
junction in America “endangered the personal liberty of wage
earners”?

(f) What was the Arizona law respecting outsiders, boycotts, circu-
larization of customers, peaceful picketing?

(g) Do you agree with Brandeis that it is not a denial of due process
to refuse to protect a right by injunction, as long as other reme-
dies, e.g. damages and the criminal law, provide remedies? What
did Chief Justice Taft hold on this point?

(h) What state rights are listed by Brandeis as not having been
destroyed by the Fourteenth Amendment?

7. In the American Steel Foundries case:

(a) Upon what theory did the union base its appeal?

(b) How does the court recason around the prohibition of Section 20
of the Clayton Act?

' (¢) Would the Supreme Court’s decision have been the same if the
picketing were unmarked by violence?
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SECTION 16. THE NORRIS-LAGUARDIA ACT

In response to labor pressure, Congress in 1932 passed the Fed-
eral Anti-Injunction Act, otherwise known for its principal sponsors.
The Act reflects legislative disapproval of Supreme Court construc-
tion of the Clayton Act, which largely nullified the Congressional
intent that was manifested, but not too explicitly stated, in Sections
6 and 20. The text of the Federal Anti-Injunction Act, printed imme-
diately following, merits analysis as to those provisions that throw
substantial safeguards around legitimate union activity, in protect-
ing the same from private injunctive process in the Federal courts.
In the subsequent treatment of these materials, it is important to
recall that many states enacted anti-injunction statutes patterned
after the federal law, thus placing the employer in a somewhat diffi-
cult position in all forums.

Analysis of the principal provisions of the Norris-L.aGuardia Act

follows:

(a) Section 1 divests federal courts of injunctive powers in cases grow-
ing out of a labor dispute, except as provided by Sec. 7.

(b) Section 2 states that the policy of the Act is to foster labor’s right
to form labor organizations without interference by the cmployer.

(¢) Section 3 outlaws yellow dog contracts.

(d) Section 4 reiterates the worker’s right to strike, assemble and
peacefully picket, and identifies nine specific situations protected
from injunctive process.

(e) Section 6 lays down a very stringent rule of agency liability, re-
quiring, before liability for unlawful acts of others may attach to
an officer or agent of any organization, in a labor dispute case, that
there be proof of actual participation, actual authorization, or rati-
fication after actual knowledge of the commission of unlawful acts.
Application of this section is illustrated in the case of United
Brotherhood of Carpenters & Joiners v. United States, reprinted
in Section 54 of Chapter 8, page 407.

(f) Section 7 provides that the complainant in a labor dispute case
will be denied relief unless he can prove, in open court, under
adverse cross examination, a case incorporating the following
elements:

(1) Unlawful acts have been threatened or committed.

(2) Injury to property will follow therefrom.

(3) Injury to complainant will be greater than injury to defend-
ant unless the unlawful acts are enjoined.

(4) Complainant has no adequate remedy at law.

(5) Police are unable or unwilling to furnish adequate protec-
tion to complainant’s property.

(g) Section 8 adds the further jurisdictional requirement that com-
plainant must come in with clean hands, having made reasonable
efforts to negotiate the differences existing.
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(h) Section 9 requires the injunction to enjoin only specific acts com-
plained of, eliminating the omnibus type of injunction.

(i) Section 10 provides for expeditious appeal.

(j) Section 11 allows a jury trial in contempt cases not committed in
the court’s presence or near thereto.

(k) Section 13 (c) provides a broad definition of a labor dispute and
that the disputants need not “stand in the proximate relation of
employer and employee.”

Sections 16.1 and 16.2 of this volume, which next follow, reveal
the law in action as to application of the Anti-Injunction Act in
specific fact situations. The Coryell and New Negro decisions in
Section 16.1 (pages 111 and 113) develop the concept of a labor
dispute protected by the Act. That all labor disputes are not immune
from employer injunctive action is exemplified by the Columbia River,
Union Premier, Converse, and Bakery Sales Drivers decisions in Sec-
tion 16.2 (pages 117, 119, 122, and 125). In these cases the employer
met the jurisdictional requirements of Section 7 of the Act. A variety
of factual situations are included to give the reader the feel of the
courts as they search out the answer to whether the labor dispute
in question is one exempted by the Act and whether the complainant
has complied with Section 7 of the Anti-Injunction Act.

The text of the Norris-LaGuardia Azt of March 23, 1932, C. 90,
47 Stat. 70, is given below:

Sec. 1. That no court of the United States, as herein defined, shall have
jurisdiction to issue any restraining order or temporary or permanent in-
junction in a case involving or growing out of a labor dispute, except in a
strict conformity with the provisions of this Act; nor shall any such re-
straining order or temporary or permanent injunction be issued contrary
to the public policy declared in this Act.

Sec. 2. In the interpretation of this Act and in determining the juris-
diction and authority of the courts of the United States, as such jurisdic-
tion and authority are herein defined and limited, the public policy of the
United States is hereby declared as follows:

Whereas under prevailing economic conditions, developed with the aid
of governmental authority for owners of property to organize in the cor-
porate and other forms of ownership association, the individual unorgan-
ized worker is commonly helpless to exercise actual liberty of contract and
to protect his freedom of labor, and thereby to obtain acceptable terms
and conditions of employment, wherefore, though he should be free to
decline to associate with his fellows, it is necessary that he have full free-
dom of association, self-organization, and designation of representatives of
his own choosing, to negotiate the terms and conditions of his employment,
and that he shall be free from the interference, restraint, or coercion of
employers of labor, or their agents, in the designation of such representa-
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tives or in self-organization or in other concerted activities for the purpose
of collective bargaining or other mutual aid or protection; therefore, the
following definitions of, and limitations upon, the jurisdiction and authority
of the courts of the United States arc hereby enacted.

Sec. 3. Any undertaking or promise, such as is described in this sec-
tion, or any other undertaking or promise in conflict with the public policy
declared in section 2 of this Act, is hereby declared to be contrary to the
public policy of the United States, shall not be enforceable in any court of
the United States and shall not afford any basis for the granting of legal
or equitable relief by any such court, including specifically the following:

Every undertaking or promise hereafter made, whether written or oral,
express or implied, constituting or contained in any contract or agreement
of hiring or employment between any individu:l, firm, company, associa-
tion, or corporation, and any employee or prospe:tive employee of the same,
whereby

(a) Either party to such contract or agreement undertiakes or promises
not to join, become, or remain a member of any labor organization or of
any employer organization; or

(b) Either party to such contract or agreement undertakes or promises
that he will withdraw from an employment relation in the event that he
joins, becomes, or remains a member of any labor organization or ot any
employer organization.

Sec. 4. No court of the United States shall have jurisdiction to issue
any restraining order or temporary or permanent injunction in any case
involving or growing out of any labor dispute to prohibit any person or
persons participating or interested in such dispute (as these terms are
herein defined) from doing, whether singly or in concert, any of the fol-
lowing acts:

(a) Ceasing or refusing to perform any work or to remain in any rela-
tion of employment;

(b) Becoming or remaining a member of any labor organization or of
any employer organization, regardless of any such undertaking or promise
as is described in section 3 of this Act;

(¢) Paying or giving to, or withholding from, any person participating
or interested in such labor dispute, any strike or unemployment benefits or
insurance, or other moneys or things of value;

(d) By all lawful means aiding any person participating or interested
in any labor dispute who is being proceeded against in, or is prosecuting,
any action or suit in any court of the United States or of any State;

(e) Giving publicity to the existence of, or the facts involved in, any
labor dispute, whether by advertising, speaking, patrolling, or by any other
method not involving fraud or violence;

(f) Assembling peaceably to act or to organize to act in promotion of
their interests in a labor dispute;

(g) Advising or notifying any person of an intention to do any of the
acts heretofore specified;

(h) Agreeing with other persons to do or not to do any of the acts
heretofore specified; and
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(i) Advising, urging, or otherwise causing or inducing without fraud
or violence the acts heretofore specified, regardless of any such under-
taking or promise as is described in section 3 of this Act.

Sce. 5. No court of the United States shall have jurisdiction to issue
a restraining order or temporary or permanent injunction upon the ground
that any of the persons participating or interested in a labor dispute con-
stitute or are engaged in an unlawful combination or conspiracy because
of the doing in concert of the acts enumerated in section 4 of this Act.

Sec. 6. No officer or member of any association or organization, and
no association or organization participating or interested in a labor dispute,
shall be held responsible or liable in any court of the United States for the
unlawful acts of individual officers, members, or agents, except upon clear
proof of actual participation in, or actual authorization of, such acts, or of
ratification of such acts after actual knowledge thereof.

Sec. 7. No court of the United States shall have jurisdiction to issue
a temporary or permanent injunction in any case involving or growing out
of a labor dispute, as hercin defined, except after hearing the testimony of
witnesses in open court (with opportunity for cross-examination) in sup-
port of the allegations of a complaint made under oath, and testimony in
opposition thereto, if offered, and except after findings of fact by the court,
to the effect—

(a) That unlawful acts have been threatened and will be committed
unless restrained or have been committed and will be continued unless re-
strained, but no injunction or temporary restraining order shall be issued
on account of any threat or unlawful act excepting against the person or
persons, association, or organization making the threat or committing the
unlawful act or actually authorizing or ratifying the same after actual
knowledge thereof;

(b) That substantial and irreparable injury to complainant’s property
will follow;

(¢) That as to each item of relief granted greater injury will be in-
flicted upon complainant by the denial of relief than will be inflicted upon
defendants by the granting of relief;

(d) That complainant has no adequate remedy at law; and

(e) That the public officers charged with the duty to protect complain-
ant’s property are unable or unwilling to furnish adequate protection.

Such hearing shall be held after due and personal notice thereof has
been given, in such manner as the court shall direct, to all known persons
against whom relief is sought, and also to the chief of those public officials
of the county and city within which the unlawful acts have been threatened
or committed charged with the duty to protect complainant’s property:
Provided, however, That if a complainant shall also allege that, unless a
temporary restraining order shall be issued without notice, a substantial
and irreparable injury to complainant’s property will be unavoidable, such
a temporary restraining order may be issued upon testimony under oath,
sufficient, if sustained, to justify the court in issuing a temporary injunc-
tion upon a hearing after notice. Such a temporary restraining order shall
be effective for no longer than five days and shall become void at the ex-
piration of said five days. No temporary restraining order or temporary
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injunction shall be issued except on condition that complainant shall first
file an undertaking with adequate security in an amount to be fixed by the
court sufficient to recompense those enjoined for any loss, expense, or
damage caused by the improvident or erroneous issuance of such order or
injunction, including all reasonable costs (together with a reasonable attor-
ney’s fee) and expense of defense against the order or against the granting
of any injunctive relief sought in the same proceeding and subsequently
denied by the court.

The undertaking herein mentioned shall be understood to signify an
agreement entered into by the complainant and surety upon which a decree
may be rendered in the same suit or proceeding against said complainant
and surety, upon a hearing to assess damages of which hearing complainant
and surety shall have reasonable notice, the said complainant and surety
submitting themselves to the jurisdiction of the court for that purpose.
But nothing herein contained shall deprive any party having a claim or
cause of action under or upon such undertaking from electing to pursue
his ordinary remedy by suit at law or in equity.

Sec. 8. No restraining order or injunctive relief shall be granted to
any complainant who has failed to comply with any obligations imposed by
law which is involved in a labor dispute in question, or who has failed to
make every reasonable effort to settle such dispute either by negotiation
or with the aid of any available governmental machinery of mediation or
voluntary arbitration.!

Sec. 9. No restraining order or temporary or permanent injunction
shall be granted in a case involving or growing out of a labor dispute,
except on the basis of findings of fact made and filed by the court in the
record of the case prior to the issuance of such restraining order or injunc-
tion; and every restraining order or injunction granted in a case involving
or growing out of a labor dispute shall include only a prohibition of such
specific act or acts as may be expressly complained of in the bill of com-
plaint or petition filed in such case and as shall be expressly included in
said findings of fact made and filed by the court as provided herein.

Sec. 10. Whenever any court of the United States shall issue or deny
any temporary injunction in a case involving or growing out of a labor dis-
pute, the court shall, upon the request of any party to the proceedings and
on his filing the usual bond for costs, forthwith certify as in ordinary cases
the record of the case to the circuit court of appeals for its raview. Upon
the filing of such record in the circuit court of appeals, the appeal shall be
heard and the temporary injunctive order affirmed, modified, or set aside
with the greatest possible expedition, giving the proceedings precedence
over all other matters except older matters of the same character.

Sec. 11. In all cases arising under this Act in which a person shall be
charged with contempt in a court of the United States (as herein defined),
the accused shall enjoy the right to a speedy and public trial by an impar-
tial jury of the State and district wherein the contempt shall have been
committed: Provided, That this right shall not apply to contempts com-

1 The effect of Sec. 8 is fully treated in Sec. 78 of this volume, “Injunctions
Under the Railway Labor Act.”
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mitted in the presence of the court or so near thereto as to interfere directly
with the administration of justice or to apply to the misbehavior, miscon-
duct, or disobedience of any officer of the court in respect to the writs,
orders, or process of the court.

See. 12. The defendant in any proceeding for contempt of court may
file with the court a demand for the retirement of the judge sitting in the
proceeding, if the contempt arises from an attack upon the character or
conduct of such judge and if the attack occurred elsewhere than in the
presence of the court or so near thereto as to interfere directly with the
administration of justice. Upon the filing of any such demand the judge
shall thercupon proceed no further, but another judge shall be designated
in the same manner as is provided by law. The demand shall be filed prior
to the hearing in the contempt proceeding.

Sec. 13. When used in this Act, and for the purposes of this Act—

(a) A case shall be held to involve or to grow out of a labor dispute
when the case involves persons who are engaged in the same industry,
trade, craft, or occupation; or have direct or indirect interests therein; or
who are employees of the same employer; or who are members of the same
or an affiliated organization of employers or employees; whether such dis-
pute is (1) between one or more employers or associations of employers
and one or more cmployees or associations of employees; (2) between one
or more employers or associations of employers and one or more employers
or associations of employers; or (3) between one or more employees or
associations of employees and one or more employees or associations of
employees; or when the case involves any conflicting or competing interests
in a “labor dispute” (as hereinafter defined) of “persons participating or
interested” therein (as hereinafter defined).

(b) A person or association shall be held to be a person participating
or interested in a labor dispute if relief is sought against him or it, and
if he or il is engaged in the same industry, trade, craft, or occupation in
which such dispute occurs, or has a direct or indirect interest therein, or
is a member, officer, or agent of any association composed in whole or in
part of employers or employees engaged in such industry, trade, craft, or
occupation.

(¢) The term “labor dispute” includes any controversy concerning terms
or conditions of employment, or concerning the association or representa-
tion of persons in negotiating, fixing, maintaining, changing, or seeking
to arrange terms or conditions of employment, regardless of whether or
not the disputants stand in the proximate relation of employer and employee.

(d) The term “court of the United States” means any court of the
United States whose jurisdiction has been or may be conferred or defined
or limited by Act of Congress, including the courts of the District of
Columbia.

Sec. 14. If any provision of this Act or the application thereof to any
person or circumstances is held unconstitutional or otherwise invalid, the
remaining provisions of the Act and the application of such provisions to
other persons or circumstances shall not be affected thereby.

See. 15. All Acts and parts of Acts in conflict with the provisions of
this Act are hereby repealed.
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SECTION 16.1. PROTECTED LABOR DISPUTES
L. L. CORYELL & SON v. PETROLEUM WORKERS UNION

United States District Court, D. Minnesota, 1936. 19 Fed. Supp. 749

BELL, D. J. This is an action in equity for an injunction restrain-
ing the defendants from picketing the plaintiffs’ place of business at
2250 University Avenue, St. Paul, Minnesota. There is a diversity
of citizenship, and the requisite jurisdictional amount is involved.

The plaintiffs are citizens of the state of Nebraska and are en-
gaged as copartners in marketing petroleum products at retail and
wholesale in territory covering fourteen or more states with their
principal place of business at Lincoln, Nebraska. They own and
operate a gasoline filling station and bulk plant at the above-
mentioned address in St. Paul, Minnesota.

The defendants are petroleum workers’ unions, officers and agents
thereof, and for a period of six weeks were engaged in picketing the
plaintiffs’ said place of business. Plaintiffs allege that about June 28,
1936, the defendants entered into a malicious combination and con-
spiracy to destroy plaintiffs’ business in St. Paul by violence and
unlawful conduct on the plaintiffs’ premises, and continuously since
that date have subjected the plaintiffs and their employees to coer-
cion and intimidation by picketing and by signs and placards bear-
ing false, misleading, and fraudulent matter; that the defendants
have threatened, intimidated, and annoyed the customers of the plain-
tiffs. .

Plaintiffs further allege that none of the defendants is employed
by the plaintiffs; that wages paid by plaintiffs to their employees
and working conditions and hours are satisfactory to their employ-
ees; that said employees are ready, willing, and anxious to continue
in the service of the plaintiffs; that the plaintiffs have not influenced
or interfered with its employees in exercising their choice and judg-
ment as to joining labor unions or organizations; and that their
employees are paid substantially union wages.

Plaintiffs further allege that there is in existence no labor dis-
pute between the plaintiffs and the defendants. . . .

On this petition the court issued a temporary restraining order
and a rule on the defendants to show cause why an injunction
pendente lite should not be granted.

The defendant unions and a number of the individual defendants
entered a special appearance and moved for an order dissolving the
temporary restraining order, vacating the rule to show cause, and a
denial of plaintiffs’ application for an injunction pendente lite, on
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the ground that the court is without jurisdiction, because the bill of
complaint did not allege facts showing compliance with the Norris-
LaGuardia Act. . ..

Obviously, there is a great variance in the statements contained
in the affidavits as to what occurred in connection with the picket-
ing of the plaintiffs’ place of business and as to who was responsible
for it. . ..

It has been held that an employer of nonunion labor is not en-
titled to injunctive relief against a labor union for picketing in an
effort to unionize the laborers of the plaintiff where no fraud or vio-
lence was used. Levering & Garrigues Company v. Morrin (C.C.A.),
71 F. (2d) 284; Cinderella Theater Company v. Sign Writers’ Local
Union (D.C.), 6 F. Supp. 164. . ..

It is unnccessary to analyze these cases because sufficient facts
are admitted, or are evident, to show that a labor dispute as defined
by the Norris-LaGuardia Act is involved in this case. On June 15,
1936, the employees Davis and Scringer joined the union. On June 23
the union made a demand for higher wages and shorter hours, and
on June 27, they were discharged. On July 1st a demand for rein-
statement was made on the plaintiffs. There was a refusal and pick-
eting was commenced. These facts did not appear in the bill of
complaint, but they are fully eslablished by the affidavits and state-
ments of counsel. It has been explained that the letter of the union
to the plaintiffs demanding higher wages and shorter hours was not
known to counsel for plaintiffs at the time the bill of complaint was
drafted and filed. Clearly, there is a controversy between the plain-
tiffs and their employees amounting to a labor dispute which brings
this case within the provisions of the Norris-LaGuardia Act and
leaves this court without jurisdiction.

The temporary restraining order should be dissolved; the rule to
show cause should be vacated; and the application for an injunction
pendente lite should be denied.

Case Questions

1. What action on the union’s part gave rise to plaintiff’s complaint?
2. State the rule of law cited in the Levering case.
3. State the facts and decision in the parent case.
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NEW NEGRO ALLIANCE v. SANITARY GROCERY CO.
Supreme Court of the United States, 1938. 303 U.S. 552, 58 Sup. Ct. 703

ROBERTS, J. The matter in controversy is whether the case made
by the pleadings involves or grows out of a labor dispute within the
meaning of section 13 of the Norris-LaGuardia Act. . ..

The following facts alleged in the bill are admitted by the answer.
Respondent, a Delaware corporation, operates 255 retail grocery,
meat, and vegetable stores, a warehouse and a bakery in the Dis-
trict of Columbia and employs both white and colored persons.
April 3, 1936, it opened a new store at 1936 Eleventh Street, N.W.,
installing personnel having an acquaintance with the trade in the
vicinity. Petitioner, The New Negro Alliance, is a corporation com-
posed of colored persons, organized for the mutual improvement of
its members and the promotion of civic, educational, benevolent, and
charitable enterprises. The individual petitioners are officers of the
corporation. The relation of employer and employees does not exist
between the respondent and the pclitioners or any of them. The
petitioners are not engaged in any business competitive with that of
the respondent, and the officers, members, or representatives of the
Alliance are not engaged in the same business or occupation as the
respondent or its employes.

As to other matters of fact, the state of the pleadings may be
briefly summarized. The bill asserts: the petitioners have made arbi-
trary and summary demands upon the respondent that it engage and
employ colored persons in managerial and sales positions in the new
store and in various other stores; it is essential to the conduct of
the business that respondent employ experienced persons in its stores
and compliance with the arbitrary demands of defendants would in-
volve the discharge of white employes and their replacement with
colored; it is imperative that respondent be free in the selection and
control of persons employed by it without interference by the peti-
tioners or others; petitioners have written respondent letters threat-
ening boycott and ruination of its business and notices that by means
of announcements, meetings and advertising the petitioners will cir-
culate statements that respondent is unfair to colored people and to
the colored race and, contrary to fact, that respondent does not
employ colored persons; respondent has not acceded to these de-
mands. The answer admits the respondent has not acceded to the
petitioners’ demands, but denies the other allegations and states that
the Alliance and its agents have requested only that respondent, in
the regular course of personnel changes in its retail stores, give
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employment to Negroes as clerks, particularly in stores patronized
largely by colored people; that the petitioners have not requested
the discharge of white employes nor sought action which would in-
volve their discharge. It denies the making of the threats described
and alleges the only representations threatened by the Alliance or
its authorized agents are true representations that named stores of
the respondent do not employ Negroes as sales persons and that the
petitioners have threatened no more than the use of lawful and peace-
able persuasion of members of the community to withhold patronage
from particular stores after the respondent’s refusal to acknowledge
petitioner’s requests that it adopt a policy of employing Negro clerks
in such stores in the regular course of personnel changes.

The bill further alleges that the petitioners and their authorized
representatives “have unlawfully conspired with each other to picket,
patrol, boycott, and ruin the Plaintiff’s business in said stores, and
particularly in the store located at 1936 Eleventh Street, Northwest”
and, “in an effort to fulfill their threats of coercion and intimida-
tion, actually have caused the said store to be picketed or patrolled
during hours of business of the plaintiff, by their members, repre-
sentatives, officers, agents, servants, and employees”; the pickets
carrying large placards charging respondent with being unfair to
Negroes and reading: “Do your Part! Buy Where You Can Work!
No Negroes Employed Here!” for the purpose of intimidating and
coercing prospective customers from entering the respondent’s store
until the respondent accedes to the petitioners’ demands. .

The trial judge was of the view that the laws relating to labor
disputes had no application to the case. He entered a decree cenjoin-
ing the petitioners and their agents and employes {rom picketing
or patrolling any of the respondent’s stores, boycotting or urging
others to boycott respondent; restraining them, whether by induce-
ments, threats, intimidation or actual or threatened physical force
from hindering any person entering respondent’s places of business,
from destroying or damaging or threatening to destroy or damage
respondent’s property and from aiding or abetting others in doing
any of the prohibited things. The Court of Appeals thought that the
dispute was not a labor dispute within the Norris-LaGuardia Act
because it did not involve terms and conditions of employment such
as wages, hours, unionization or betterment of working conditions,
and that the trial court, therefore, had jurisdiction to issue the in-
junction. We think the conclusion that the dispute was not a labor
dispute within the meaning of the Act, because it did not involve
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terms and conditions of employment in the sense of wages, hours,
unionization or betterment of working conditions is erroneous.

Subsection (a) of Sec. 13 provides: “A case shall be held to
involve or to grow out of a labor dispule when the case involves
persons who are engaged in the same industry, trade, craft, or occu-
pation; or have direct or indirect interests therein; . . . or when the
case involves any conflicting or competing interests in a ‘labor dis-
pute’ (as hereinafter defined) of ‘persons participaling or interested’
therein (as hereinafter defined).” Subsection (b) characterizes a per-
son or association as participating or interested in a labor dispute
“if relief is sought against him or it and if he or it . . . has a direet
or indirect interest therein, . . .” Subsection (c) detines the term
“labor dispute” as including “any controversy concerning terms or
conditions of employment, . . . regardless of whether or not the dis-
putants stand in the proximate relation of employer and employee.”
These definitions plainly embrace the controversy which gave rise to
the instant suit and classify il as one arising out o1 a dispute defined
as a labor dispute. They leave no doubt that The New Negro Alli-
ance and the individual petitioners are, in contemplation of the Act,
persons interested in the dispute.

In quoting the clauses of Sec. 13 we have omitted those that deal
with disputes between employers and employes and disputes between
associations of persons engaged 1n a particular trade or craft, and
employers in the same industry. It is lo be noted, however, that the
inclusion in the definitions of such disputes, and the persons inter-
ested in them, serves to emphasize the fact that the quoted portions
were intended to embrace controversies other than those belween
employers and employcs; between labor unions seeking to represent
employes and employers; and belween persons sceking employment
and employers.

The Act does not concern itself with the background or the mo-
tives of the dispute. The desire for fair and equitable conditions of
employment on the part of persons ot any race, color, or persuasion,
and the removal of discriminations against them by reason of their
race or religious beliefs is quite as important to those concerned as
fairness and equity in terms and conditions of employment can be
to trade or craft unions or any form of labor organization or asso-
ciation. Race discrimination by an employer may reasonably be
deemed more unfair and less excusable than discrimination against
workers on the ground of union affiliation. There is no justification
in the apparent purposes or the express terms of the Act for limit-
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ing its definition of labor disputes and cases arising therefrom by
excluding those which arise with respect to discrimination in terms
and conditions of employment based upon differences of race or color.

The purpose and policy of the Act respecting the jurisdiction of
the federal courts is set forth in Secs. 4 and 7. The former deprives
those courts of jurisdiction to issue an injunction against, inter alia,
giving publicity to the existence of, or the facts involved in, any
labor dispute, whether by advertising, speaking, patrolling, or by
any other method not involving fraud or violence; against assem-
bling peaceably to act or to organize to act in promotion of interests
in a labor dispute; against advising or notifying any person of an
intention to do any of the acts specified; against agreeing with other
persons to do any of the acts specified. Section 7 deprives the courts
of jurisdiction to issue an injunction in any case involving or grow-
ing out of a labor dispute, except after hearing sworn testimony in
open court in support of the allegations of the complaint, and upon
findings of fact to the eilect (a) that unlawful acts have been threat-
ened and will be committed unless restrained, or have been com-
mitted and will be continued, unless restrained, and then only against
the person or persons, association or organization making the threat
or permitting the unlawful act or authorizing or ratifying it; (b) that
substantial and irreparable injury to complainant’s property will
follow; (c) that, as to each ilem of relief granted, greater injury
will be inflicted upon the complainant by denial of the relief than
will be inflicted on the defendant by granting it; (d) that complain-
ant has no adequate remedy at law, and (e) that the public officers
charged with the duty to protect complainant’s property are unable
or unwilling to furnish adequate protection.

The legislative history of the Act demonstrates that it was the
purpose of the Congress further to extend the prohibitions of the
Clayton Act respecting the exercise of jurisdiction by federal courts
and to obviate the results of the judicial construction of that Act.
It was intended that peaceful and orderly dissemination of infor-
mation by those defined as persons interested in a labor dispute con-
cerning “terms and conditions of employment” in an industry or a
plant or a place of business should be lawful; that, short of fraud,
breach of the peace, violence, or conduct otherwise unlawful, those
having a direct or indirect interest in such terms and conditions of
employment should be at liberty to advertise and disseminate facts
and information with respect to terms and conditions of employment.
and peacefully to persuade others to concur in their views respect-
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ing an employer’s practices. The District Court erred in not com-
plying with the provisions of the Act.

The decree must be reversed and the cause remanded to the Dis-
trict Court for further proceedings in conformity with this opinion.
Reversed.

Case Questions

Is The New Negro Alliance a labor union?
How did the Alliance intend to enforce its demands?
On what grounds did the lower court issue its injunction?

Did the Supreme Court believe that the members of the Alliance were
“persons” interested in a labor dispute?

5. An injunction under Section 7 of the Norris-LaGuardia Act may issuc
if certain jurisdictional requirements are met. List them.

6. What was the decision of the court?

- W

SECTION 16.2. UNPROTECTED LABOR DISPUTES
COLUMBIA RIVER PACKERS ASSOCTATION, INC. v. HINTON
Supreme Court of the United States, 1942. 315 U.S. 143, 62 Sup. Ct. 520

BLACK, J. The petitioner filed a bill for an injunction charging
that the respondents attempted to monopolize the fish industry in
Oregon, Washington, and Alaska, in violation of the Sherman Act.
26 Stat. 209. The Norris-LaGuardia Act declares that no federal
court shall, except under certain specified circumstances, have juris-
diction to issue an injunction in any case which involves or grows
out of a “labor dispute.” The jurisdictional requirements were not
present here. But the District Court held that, since this case did
not involve or grow out of a ‘“labor dispute,” these requirements
were irrelevant; and, finding that the respondents had violated the
Sherman Act to the injury of the petitioner, issued the injunction
sought. 34 F. Supp. 970. The Circuit Court of Appeals reversed,
holding that a “labor dispute” was involved and that the District
Court was therefore without jurisdiction to enjoin. 117 F. 2d 310.
To review this question, we granted certiorari. 314 U.S. 600.

The petitioner has plants for processing and canning fish in Ore-
gon, Washington, and Alaska. It distributes its products in inter-
state and foreign commerce. Its supply of fish chiefly depends upon
its ability to purchase from independent fishermen. The dispute here
arose from a controversy about the terms and conditions under which
the respondents would sell fish to the petitioner.
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The respondents are the Pacific Coast Fishermen’s Union, its
officers and members, and two individuals who, like the petitioner,
process and sell fish. Although affiliated with the C.1.0., the Union
is primarily a fishermen’s association, composed of fishermen, who
conduct their operations in the Pacific Ocean and navigable streams
in Washington and Oregon, and some of their employees. The fisher-
men own or lease fishing boats, ranging in value from $100 to $15,000,
and carry on their business as independent entrepreneurs, uncon-
trolled by the petitioner or other processors.

The Union acts as a collective bargaining agency in the sale of
fish caught by its members. Its constitution and by-laws provide
that “Union members shall not deliver catches outside of Union
agreements,” and in its contracts of sale it requires an agreement
by the buyer not to purchase fish from nonmembers of the Union.
The Union's demand that the petitioner assent to such an agreement
precipitated the present controversy. Upon the pelitioner’s refusal,
the Union induced its members to refrain from selling fish to the
petitioner, and since the Union’s control of the fish supply is exten-
sive, the petitioner was unable to obtain the fish it needed to carry
on its business.

We think that the court below was in error in holding this contro-
versy a “labor dispute” within the meaning of the Norris-LaGuardia
‘Act. That a dispute among businessmen over the terms of a contract
for the sale of fish is somcthing different from a “controversy con-
cerning terms or conditions of employment or concerning the asso-
ciation . . . of persons . .. seeking to arrange terms or conditions of
employment” calls for no extended discussion. This definition and
the stated public policy of the Act—aid to “the individual unorgan-
ized worker . . . commonly helpless . . . to obtain acceptable terms
and conditions of employment” and protection of the worker “from
the interference, restraint, or coercion of employers of labor”’—make
it clear that the attention of Congress was focused upon disputes
affecting the employer-employee relationship, and that the Act was
not intended to have application to disputes over the sale of com-
modities.

We recognize that by the terms of the statute there may be a
“labor dispute” where the disputants do not stand in the proximate
relation of employer and employee. But the statutory classification,
however broad, of parties and circumstances to which a “labor dis-
pute” may relate does not expand the application of the Act to in-
clude controversies upon which the employer-employee relationship
has no bearing. Our decisions in New Negro Alliance v. Grocery
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Co., 303 U.S. 552, and Milk Wagon Drivers’ Union v. Lake Valley
Co., 311 U.S. 91, give no support to the respondents’ contrary con-
tention, for in both cases the employer-employee relationship was
the matrix of the controversy.

The controversy here is altogether between fish sellers and fish
buyers. The sellers are not employees of the petitioners or of any
other employer, nor do they seek to be. On the contrary, their desire
is to continue to operate as independent businessmen, free from such
controls as an employver might exercise. That some of the fishermen
have a small number of employees of their own, who are also mem-
bers of the Union, does not alter the siluation. For, the dispute here,
relating solely to the sale of fish, does not place in controversy the
wages or hours, or other terms and conditions of employment, of
these employees.

We are asked to consider other contentions pressed by the re-
spondents, which it is said would support the reversal below. But
the Circuit Court neither canvassed nor passed upon these conten-
tions. It will be free to do so upon remand.

Reversed.
Case Questions
What activity is the petitioner engaged in?
. Who arc the respondents? Are they independent contractors or are they
controlled, as employees, by the petitioner?

What was the agreement that the union induced buyers to sign?
4. Was there a labor dispute in this situation? Why or why not?

DN

&

UNION PREMIER FOOD STORES, INC. v. RETAIL. FOOD CLERKS
AND MANAGERS UNION
Circuit Court of Appeals, Third Circuit, 1938. 98 Fed. (2d) 821

Davis, C. J. The question upon which the decision in this case
depends is whether or not there was a “labor dispute” to which the
plaintiffs were a party.

The plaintiffs are now and for many years have been engaged in
buying, selling and shipping merchandise in interstate commerce. . . .

For quite a while during the early part of this year the defendant
unions tried to induce the plaintiffs’ employees to join their unions,
but they, of their own accord and without any influence or inter-
ference whatever on the part of the plaintiffs, refused to join.
However, the defendants notified plaintiffs that they represented a
majority of their employees.

Upon the refusal of plaintiffs’ employees to join defendant unions,
defendants placed professional, hired pickets (none of whom had in
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any way been connected with the plaintiffs) around their stores and
warehouses, carrying signs which falsely stated that plaintiffs were
unfair to organized labor and that their employees were on strike.
The pickets, by surrounding plaintiffs’ stores and warehouses, pre-
vented customers from entering them, prevented trucks from loading
and unloading, from taking merchandise to and from their stores and
warehouses and from receiving merchandise for plaintiffs or from
delivering merchandise to them.

The United Retail and Wholesale Employees of America, here-
inafter called United, affiliated with the Committee for Industrial
Organization (hereinafter referred to as the C.I.0.), observed what
was going on and notified plaintiffs that it represented more than a
majority of their employees and that under the provisions of the
Wagner Act, it was entitled to represent their employees as their sole
bargaining agent and that any agreement which they entered into
with any other union would be illegal, void and punishable under the
provisions of that Act. The situation was that both the affiliates of
the American Federation of Labor on the one side and United, affi-
liated with the C.I.O., on the other side, claimed the right to repre-
sent plaintiffs’ employees as their sole, collective bargaining agent.
Thereupon plaintiffs suggested to both the defendants and United
that they try to organize and unionize their employees in any way
that they could; that both sides would have entire freedom to dis-
tribute literature to them, talk to and persuade them; that at the
end of the campaign period of four days in which to organize and
unionize them, an election be held to sclect their bargaining agents
and plaintiffs would sign a contract with whichever union obtained
a majority of the votes at the election. United agreed, but the de-
fendants, although claiming to represent a majority of the employees,
refused and declared that they would not withdraw their picket line
unless and until plaintiffs entered into a “union agreement” with
them. Plaintiffs thereupon, in order to stop the picketing, which was
destroying their business, agreed to enter into a contract with the
defendants and began negotiations accordingly. The pickets were
thereupon withdrawn.

United vigorously protested against the proposed agreement with
the defendants and filed a complaint on April 8, 1938, against plain-
tiffs with the National Labor Relations Board, hereinafter called the
Board, charging them with unfair labor practices as defined in sub-
sections (1) (2) (8) and (5) of section 8 of the Wagner Act, 29
U.S.C.A. Sec. 158 (1-3, 5).
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The Board notified the plaintiffs of these charges and asked if
they cared to make a statement of their “side of the matter.”

A preliminary hearing was held on April 19, 1938, at the office
of the Board, 1432 Bankers Securities Building, Philadelphia, Penn-
sylvania. At that hearing Leo Fee, Esq., a hearer for the Board,
suggested that the defendant unions, United and the plaintiffs agree
that an election be held to determine which of the unions was entitled
to represent plaintiffs’ employees for the purpose of collective bar-
gaining which was really the only question at issue. This suggestion
was accepted by the plaintiffs and United but was rejected by the
defendant unions. Both sides, the defendant unions and United,
claiming as members a majority of plaintiffs’ employees, asserted
the right to be their sole collective bargaining representative. This
question had to be determined by the Board and could not be deter-
mined, under the facts in this case, by the plaintiffs. . . .

More than fifty per cent of the merchandise handled by plaintiffs
is perishable. The continuance of the picket line would have destroyed
plaintiffs’ business within a few days for they could not, while the
picket line was maintained, move even perishable merchandisc to or
from the railroad stations or their warehouses. Plaintiffs tried hard
to settle the contest between the defendant unions and United, but
without success. They saw no way to escape the destruction of their
business and financial ruin except through injunctive relief. Accord-
ingly they filed in the District Court a bill in which they prayed that
defendants be enjoined and restrained until final hearing. . . .

The fundamental question here, as stated above, is whether or
not under the facts of this case there was a labor dispute involving
the plaintiffs within the meaning of the Wagner Act. Of course
there was a “labor dispute” or the Board could not have taken juris-
diction and proceeded to determine the question in issue, but the
dispute was and is entirely between the unions. The plaintiffs are
not disputing with anyone. . ..

The only controversy in this case concerns the right to represent
plaintiffs’ employees as collective bargaining agent and that is a real
controversy, but it is between the affiliates of the C.I.O. and of the
American Federation of Labor. This controversy in money means a
gain of about $50,000 in dues to the one which wins, but the plain-
tiffs are not concerned as to which one that may be. The plaintiffs
are standing by while the disputants wage their contest, and are
ready, willing and anxious to obey the Board, bargain collectively
with the victor and comply with the provisions of the Act when the
Board certifies to them the collective bargaining agent.
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However sympathetic we may be—on the one hand with labor,
to see that its interests are legally and fully protected in respect to
proper representation and collective bargaining, or in any other re-
spect affecting its employment; and on the other hand, with capital,
to see that it receives a square deal in an honest, fair and impartial
administration of the Wagner Act—yet we can not construe the facts
of this case to constitute a “labor dispute” involving the plaintiffs
when there is no such dispute.

The unions are the “disputants” and as to this dispute they do
not now stand in “proximate” or other relation to the plaintiff's or
their employees within the meaning of the Wagner Act. Congress
meant to help both capital and labor by the passage of this Act and
when the Board has taken jurisdiction and is determining the only
question in dispute between the unions, it did not intend to destroy
the great business of any employer who stands willing and ready to
obey any and all provisions of the Act as soon as told by the Board
what to do. . ..

Since there was no “labor dispute” in this case in which plain-
tiffs were involved, the District Court was not bound by the provi-
sions of the Norris-LaGuardia Act, 29 U.S.C.A. Sec. 101 et seq., but
had power to grant the restraining order and we think it wisely exer-
cised that power. . . .

The petition for a supersedeas is denied pending action by the
Board.

Case Questions

=

State the controlling facts of this case.

Does your statement indicate the presence of a jurisdictional dispute?

3. How did the National Labor Relations Board propose to settle the con-
flict?

4. Did the plaintiffs show the probability of irreparable injury if an injunc-
tion failed to issue?

5. Did the court agree that there existed a labor dispute?

6. Was it a labor dispute protected from injunctive stoppage by the Anti-

Injunction Act?

o

CONVERSE v. HIGHWAY CONSTRUCTION CO. OF OHIO
Circuit Court of Appeals, Sixth Circuit, 1939. 107 Fed. (2d) 127
HAMILTON, C. J. Debtor-appellee, on May 11, 1936, filed its peti-

tion pursuant to the provisions of section 77B of the Bankruptcy Act,
11 U.S.C.A. Sec. 207, which on the same day was approved and it
was continued in possession of its property, with authority to operate
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its business with all of the powers of a trustee appointed pursuant
to the provisions of the Act.

The court, by an ex parte order, enjoined and restrained all per-
sons from interfering with the property, assets or effects in the pos-
session of or owned by the debtor and from interfering with it in the
conduct of its business “or to interfere in any manner with the exclu-
sive jurisdiction of this Court over the debtor and its property.” . ..

The injunctive order here complained of had no relation to a
labor dispute at the time of its entry. It was the usual one entered
in bankruptcy cases under section 77B for the protection and preser-
vation of the bankruptey estate pending the proceedings. A review
of the facts shows that the contempt charges did not grow out of
a labor dispute, as defined under Section 13 of the Act (29 U.S.C.A.
Sec. 113, 47 Stat. 73). . . .

The facts found by the Special Master and concurred in by the
court show that the Cleveland Truckers Association is a corporation
organized under the laws of Ohio and the Pavers Exchange is also
an Ohio non-profit corporation, and its members are paving contrac-
tors doing business in the County of Cuyahoga, Ohio; that the Inter-
national Union of Operating Engineers is an unincorporated labor
organization and had three locals or subordinate bodies with their
headquarters in the City of Cleveland, Ohio, and that the appellant,
Frank P. Converse, is its international representative, and appellant,
Bernard Hagesfeld, is the vice-president and business agent of the
locals. . . . At the time the debtor, who was not a member of the
Pavers Exchange or the Truckers’ Association, filed its petition for
reorganization, it was constructing a highway in Cuyahoga County
under contract with the State Highway Commission and shortly
thereafter became a sub-contractor of the Howitz Company for the
construction of a street in the City of Cleveland. It was also a bidder
at a public letting for another section of the highway in Cuyahoga
County.

Appellant, Frank P. Converse, instructed debtor’s officers that
they must not file a bid with the Highway Department on this let-
ting as he intended that another contractor belonging to the Pavers
Exchange should have the contract. . . .

After the debtor’s petition was filed and approved, appellant Con-
verse insisted it must become a member of the Pavers Exchange,
the constitution and by-laws of which provided that upon a majority
vote of its members an assessment could be made of two percent of
the gross sum each of its members received upon public contracts
to be used for the payment of salaries, wages or other expenses to
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promote additional campaigns or for lobbying purposes. The record
shows, however, this assessment was never made.

Regardless of the instructions of Converse, the debtor bid on the
public construction contracts, refused to heed his request to join the
Pavers Exchange and declined to employ superintendents, foremen
and timekeepers of his union or to require its employees occupying
those positions to join the union. Following this, appellants, acting
jointly and severally, so interfered with the conduct of the debtor’s
business by placing pickets in large numbers about its equipment,
thus preventing its employees from operating it, that its work was
discontinued until the order of citation herein was issued.

A labor dispute, as used in the Norris-LaGuardia Act, compre-
hends “disputes growing out of labor relations and implies the exist-
ence of rclation of employer and employee.” United Electric Coal
Companies v. Rice, T Cir., 80 F. 2d 1. In the case at bar there was
no real controversy between the debtor and its employees concerning
terms or conditions of employment or concerning the association or
representation of persons in negotiating, fixing, maintaining, chang-
ing or seeking to arrange terms or conditions of employment. Stripped
of excuses, appellants were by interference and coercion attempting
to compel the debtor to become a member of a contractors’ associa-
tion in Cuyahoga County, Ohio, the primary purpose of which was
to destroy competition in the highway construction business in that
county. Wages and working conditions were incidental. The refusal
of the debtor to accede to the unauthorized and unwarranted demands
of appellants can be in no sense termed a labor dispute as defined in
section 13 (c) of the Norris-LaGuardia Act. Application of that Act
to the case at bar would be a distortion of its purpose not intended
by Congress. Scavenger Service Corporation v. Courtney, 7 Cir., 85
F. 2d 825.

It is well-settled law that whoever unlawfully interferes with
property in the possession of a court is guilty of contempt and it is
equally settled that whoever unlawfully interferes with officers and
agents of the court in the full and complete possession and manage-
ment of property is guilty of contempt. It is of no consequence
whether the interference results in actual violence or only in intimi-
dation or threats. Ex partc Tyler, Petitioner, 149 U.S. 164, 191, 13
Sup. Ct. 785, 37 L. Ed. 689.

The evidence in the case is somewhat contradictory but is suffi-
cient to support the lower court’s finding that the contemptuous acts
of appellant were established clearly and convincingly. . . .

The decree of the District Court is affirmed.
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Case Questions

1. What was the Pavers Exchange? What was its purpose?

2. Who was Frank P. Converse? Why did Converse desire the debtor com-
pany to join the Paver’s Exchange?

3. Did the court find a true labor dispute in existence? Do you agree?

BAKERY SALES DRIVERS LOCAIL UNION NO. 33 v. WAGSHAL
Supreme Court of the United States, 1948. 68 Sup. Ct. 630, 333 U.S. 437

FRANKFURTER, J. This is an action brought in a United States
District Court to enjoin interference with a business, and the ques-
tion is whether the complaint subjects that court to the limitations
imposed by the Norris-LaGuardia Act upon its equity jurisdiction.

This is the substance of the complaint. Respondent owns a deli-
catessen store which sells food and serves meals. She obtained bread
for the delicatessen store from Hinkle’s bakery. Deliverics were
made by a driver, an employee of Hinkle and a member of Local
Union No. 33, one of the petitioners. The driver delivered the bread
at noon, which inconvenienced the respondent, since the checking of
deliveries at that hour interfered with the serving of lunches. Re-
spondent “required” the driver to bring the bread at another hour.
Shortly thereafter, Hinkle informed the respondent that it would no
longer furnish her with bakery products. And so, respondent made
arrangements with another bakery, which delivered at a more con-
venient hour.

Three weeks later, the petitioner Andre, president of the union,
visited the delicatessen store and stated that the respondent owed
the driver approximately $150 and requested immediate payment.
Respondent replied that she had never had dealings with the driver,
but had paid Hinkle directly by check, and would pay the bill in due
course. Andre replied that the payment would have to be made to
the driver in full; furthermore, that if the respondent did not cease
carrying a certain non-union article of food he noticed on display,
delivery of bread, milk, and other products necessary to the respond-
ent’s business would be cut off. Shortly thereafter the respondent
sent a check to Hinkle for the balance of her bill. It was returned
by the union, with a letter signed by Andre asserting that the pay-
ment was owed to its member, the driver, and could not be accepted.
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The following day, the bakery which had been serving respondent
after Hinkle had stopped doing so, ceased to deal with her, explain-
ing that the union had threatened otherwise “to pull out all its
drivers.” Through an effective boycott, the union kept the respondent
from obtaining bread from other bakeries or retail stores. The deli-
catessen store was also picketed.

The complaint prayed for temporary and permanent injunctions
against the boycott and other interference with respondent’s busi-
ness, the payment of damages, and the usual catch-all relief. Peti-
tioners moved to dismiss the action on the ground that the controversy
as set forth in the complaint involved a “labor dispute” under the
Norris-LaGuardia Act, 47 Stat. 70, 29 U.S.C. Secs. 101 et seq. Re-
spondent filed an “answer to motion to dismiss,” attached to which
were affidavits, including one of Benjamin Wagshal, manager of the
delicatessen store, elaborating the incidents narrated in the com-
plaint. Among other matlers set forth, he stated that payment for
bread purchased from Hinkle had always been made by check sent
directly to Hinkle and was never made to a driver, and that neither
the union nor any of its drivers had ever previously questioncd this
practice; that Andre had asserted by mail and at the delicatessen
store that the check which the respondent had sent to Hinkle was
$12.22 short of the amount owed; and that the non-union item on
sale to which Andre had objected was not a subject of controversy
but merely an excuse for Andre’s attempt on his visit to the deli-
catessen store, to enforce his demands concerning the bill, and that
in any event its sale had been discontinued.

The District Court granted an injunction pendente lite, restrain-
ing the petitioners from interfering with respondent’s business or
preventing sale and delivery of bakery products to the respondent,
by boycott and picketing. At the same time, it denied the petitioners’
motion to dismiss. Petitioners filed a notice of appeal to the Court
of Appeals for the District of Columhia, and respondents moved to
dismiss the appeal.

If this case does not involve a “labor dispute” under the Norris-
LaGuardia Act, an appeal as of right could not be had in the Court
of Appeals for the District of Columbia. 31 Stat. 1189, 1225, as
amended, D.C. Code (1940), Sec. 17-101. However, Sec. 10 of the
Norris-LaGuardia Act, 47 Stat. 70, 72, 29 U.S.C. Sec. 110, provides
for immediate review of an order granting or denying “any tem-
porary injunction in a case involving or growing out of a labor dis-
pute. . . .” The Court of Appeals, one justice dissenting, held that
this was not such a case, and dismissed the appeal. 161 F. (2d) 380.
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Because of asserted conflict between this decision and prior decisions
of this Court on the scope of “labor dispute” within the meaning of
the Norris-LaGuardia Act, we granted certiorari. 332 U.S. —.

A preliminary claim must be met, that the case has become moot.
The short answer to the argument that the Labor Management Rela-
tions Act of 1947, P.L. 101, 80th Cong., 1st Sess., Sec. 10 (h), has
removed the limitations of the Norris-LaGuardia Act upon the power
to issue injunctions against what are known as secondary boycotts,
is that the law has been changed only where an injunction is sought
by the National Labor Relations Board, not where proceedings are
instituted by a private party. The claim of mootness is also based
on an affidavit stating that after dismissal of the appeal by the Court
of Appeals, the union lifted its boycott. Since the record does not
show that a stay of the injunction was granted pending action in
this Court, we must assume that the union’s action is merely obedi-
ence to the judgment now here for review. We therefore turn to the
merits.

The petitioners attach significance to three incidents for their
claim that a “labor dispute” is here involved.

1. The controversy over the hour of delivery. The petitioners
claim that this was a dispute “concerning terms or conditions of
(the driver’s) employment,” thereby raising a labor dispute, “whether
or not the disputants stand in the proximate relation of employer or
employee.” Sec. 18 (c¢) of the Norris-LaGuardia Act. But the re-
spondent had nothing to do with the working conditions of Hinkle’s
employees, individually or collectively. Her only desire was to have
the bread come at an hour suitable for her business, and she had no
interest in what arrangements Hinkle made to satisfy that desire
rather than run the risk of losing her trade. . .. To hold that under
such circumstances a failure of two businessmen to come to terms
created a labor dispute merely because what one of them sought
might have affected the work of a particular employee of the other,
would be to turn almost every controversy between sellers and buyers
over price, quantity, quality, delivery, payment, credit, or any other
business transaction into a “labor dispute.” Cf. Columbia River
Packers Assn. v. Hinton, 315 U.S. 143. . . .

2. The controversy over the bill. The petitioners regard both the
question whether payment was to be made to the driver rather than
to Hinkle, and the disagreement over the disputed sum of $12.22,
as a matter concerning the driver's wages, and therefore a condition
of his employment. But, on the allegations now here, respondent
had nothing to do with the payment of the driver’s wages. The
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delicatessen store was Hinkle’s customer. On the basis of the alle-
gations to be considered, the driver would receive his pay whether
or not respondent paid her bill. It is immaterial that the driver
may have been the conduit for payment—as drivers who deliver
packages normally are. The same is true as to the disputed item of
$12.22. The mere fact that it is a labor union representative rather
than a bill collector who, with or without the creditor’s consent,
seeks to obtain payment of an obligation, does not transmute a busi-
ness controversy into a Norris-LaGuardia “labor dispute.” Cf. Dorchy
v. Kansas, 272 U.S. 306, 311.

3. The non-union item on sale in the delicatessen store. Sale by
a merchant of non-union commodities is, no doubt, a traditional
source of labor dispute within the scope of the Norris-LaGuardia
Act. While the complaint does not indicate the history of this matter
after Andre’s visit, the affidavit attached to the “answer to dismiss”
sets forth that it was not a bona fide bone of contention, but a mere
pretext, and, further, that the respondent thereafter withdrew the
item from sale. While the conclusion of the incident giving rise to
a controversy may not necessarily terminate a labor dispute (Cf.
Hunt v. Crumboch, 325 U.S. 821), what is before us leaves no doubt
that the subsequent boycott was addressed only to the question of
payment of the bill. Petitioners suggesi that since no injunction
may issue in a casc growing out of a labor dispute, except upon oral
testimony, determination whether there is a labor dispute should not
rest on affidavits. But in this case the affidavits were merely a gloss
on the complaint and as such constituted an informal amendment.
They serve here as allegations, not proof.

This case was decided on a motion to dismiss. All that has been
determined is that, on the basis of the respondent’s claims, which
the petitioners chose not to controvert, the Norris-LaGuardia Act
does not apply. . ..

Affirmed.

Case Questions

pd

. Why did the union boycott the respondent delicatessen owner?

Do the Norris-L.aGuardia Act restrictions on the issuance of an injunc-
tion still apply when such injunction is sought by a private party?

. Do they apply when sought by the National Labor Relations Board?

N

. What is a moot issue?

. Explain why each of the threce incidents in this case did not involve a
protected labor dispute, leaving the injunction against the union in full
effect.

(1 B~V
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SECTIbN 17. INJUNCTIONS UNDER THE NATIONAL
LABOR RELATIONS ACT OF 1947

The National Labor Relations Act of 1947 narrows the bene-
ficial aspects of the Federal Anti-Injunction Act as applied to labor.
While private complainants must continue to satisfy the jurisdic-
tional requirements of the Injunction Act precedent to securing a
federal court injunction, the public power is under no such disability.
The Supreme Court decision in United States v. United Mine Work-
ers of America,* 67 Sup. Ct. 677, decided in 1947, held that the Fed-
eral Anti-Injunction Act was inapplicable to an injunction suit en-
tertained in the public interest by the federal government in its sov-
ereign capacity. Congress expressed its accord of this decision by
incorporating in the National Labor Relations Act of 1947 Secs.
206, 207, and 208, which give the Attorney General the power to
secure an injunction, limited as to time, in the event of threatened
or actual national emergency strikes. (See Section 27, “National
Emergency Strikes,” in Section 27, page 183.)

Congress went even further than this decision in its amendment
to the National Labor Relations Act. Sec. 10 (h) lifts the National
Labor Relations Board from under the limitations imposed by the
Federal Anti-Injunction Act. The Board now has the power to seek
temporary restraining orders or injunctions when the following acts
are committed :

(1) Employer unfair labor practices detailed in Sec. 8 (a) (1), (2),
(3), (4), and (5) are subject to temporary restraining order or
injunction as specified in Secs. 10 (e), 10 (f), or 10 (j). The re-
straining order in Secs. 10 (e) or 10 (f) are sccured by the Board
after it has entered its order and is seeking enforcement in the
federal courts, or the aggrieved party is seeking judicial review
of the order. In the interim, the court may issue the restraining
order at the behest of the Board. The restraining order of Sec.
10 (j) is issued at the instigation of the Board upon issuance of
a complaint, but prior to the entering of its order in disposition
of the case.

(2) Union unfair labor practices detailed in Sec. 8 (b) (1), (2), (3),
(4), (5), and (6) are subject to temporary restraining order or
injunction upon Board application as specified in Secs. 10 (e),
10 (f), 10 (j), or 10 (1). Section 10 (1) applies only to union
unfair labor practices committed under Sec. 8 (b) (4) (A), (B),
(C), or (D), namely, the unlawful strikes and boycotts specified
therein. It is obligatory that the Board apply for a restraining

1 United States v. United Mine Workers of America is reprinted in Section
27 of Chapter b, page 183.
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order as to 8 (b) (4) violations if its investigation reveals the
probable truth of the charge made.

(3) Jurisdictional disputes under Sec. 8 (b) (4) (D) are amenable
to injunction under Sec. 10 (1) as indicated above. In addition, the
Doard is empowered by Sec. 10 (k) to determine the dispute, em-
ploying the injunction process only as long as the dispute exists.

In the Le Baron decision, reprinted below, the court is faced with
an application of the Board, pending the Board’s decision, for a re-
straining order under Sec. 10 (1) because of an ostensible violation
of See. 8 (b) (4) (A) by a labor organization. The union is resist-
ing issuance of the injunction on the ground that Secs. 8 (b) (4)
(A) and 10 (1) are unconstitutional and that peaceful picketing can-
not be restrained. The answer of the court is had in its decision.

The Amazon case, reprinted on page 136, decides the question of
whether the National Labor Relations Board has exelusive jurisdic-
tien to secure injunctions to restrain unfair labor practices under
the National Labor Relations Act or whether private persons may
secure injunctions thereunder.

It is probable that the 1949 Congress will either narrow or ex-
tinguish the power of the National Labor Relations Board to seek
injunctions against union unfair labor practices. If this is done, it
will restore to privale labor disputes the unmodified applicability of
Secs. 16, 16.1 and 16.2 of this volume, as 1he stringent requirements
of the Federal Anti-Injunction Act will have to be met by the em-
ployer precedent to his securing an injunction.

The writer believes it unlikely that the Federal Government’s
power to secure injunctions in national emergency labor disputes will
be significantly impaired by any forthcoming legislation.

LLEBARON v. PRINTING SPECTALTIES AND PAPER
CONVERTERS UNION

United States District Court, Southern District of California, 1948.
75 Fed. Supp. 678

McCorMICK, D. J. Sealright Pacific L.td., manufacturers of paper
milk bottle caps and closures and sanitary food containers (herein-
after called Sealright), under the authority of Section 10 (b) of the
Labor Management Relations Act, 1947 (hereinafter referred to as
the Act), filed with the National Labor Relations Board (hereinafter
called the Board), a charge that Printing Specialties and Paper Con-
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verters Union, Local 388, A.F.L. (hereinafter called the Union), had
engaged in “unfair labor practices” within the meaning of Section 8
(b), subsection 4 (A) of the Act, affecting commerce within the
terms of Section 2 (6) and (7) of the Act. . . .

In line with the expressed Congressional purpose and policy of
the amendment to the National Labor Relations Act as legislatively
declared in Section 1 (b) of the Act and conformable to the re-
written findings stated in the Act (Title 29, Section 151, U.S.C.A.),
and as required by the terms of Section 10 (1) thereof, the accredited
Regional Director, upon his supplementary factual ascertainment on
behalf of the Board, petitions this Court for appropriate injunctive
relief against the Union and its above named officer pending final
adjudication of the charge of Sealright against the Union.

In his verified petition the investigating Regional Director speci-
fies as the basis and reason for his belief that injunctive process of
this Court is necessary as an aid and cooperative instrumentality to
the Board during its consideration, and until its decision in the mat-
ter of Sealright’s charge of unfair labor practices by the Union, the
following factual situation concomitant to the dispute between Seal-
right and the Union:

“(a) Sealright Pacific Ltd. is a corporation organized under and
existing by virtue of the laws of the State of California. Its prin-
cipal office and place of business is located at 1577 Rio Vista Avenue,
Los Angeles, California, where it is engaged in the manufacture,
sale and distribution of paper food containers and milk bottle caps.
In the course and conduct of its business, it purchases and causes to
be transported to its Los Angeles plant from points outside the State
of California, paper, steel, shipping cases, etc., all valued at an excess
of $1,000,000.00 annually. Its finished products comprising milk
bottle caps, milk bottle closures and food containers, are valued at an
excess of $1,000,000.00 annually and more than 50 per cent of such
products are shipped outside the State of California.

(b) Los Angeles Seattle Motor Express, Inc. (hereinafter called
L.A. Secattle), 1147 Staunton Avenue, Los Angeles, is a common car-
rier operating motor trucks between Los Angeles and points in the
Pacific Northwest. It has carried Sealright’s products for a number
of years.

(c) On November 13, 1947, respondent Walter J. Turner (vice-
president) of Local 388, advised L.A. Seattle that if it continued to
handle Sealright’s products, L.A. Seattle would be picketed by
Local 388.
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(d) On about November 14, 1947, representatives of Local 388
followed two trucks loaded with Sealright’s products to the L.A.
Seattle terminal where by forming a picket line around the two
trucks containing the products of Sealright and telling the employees
that the trucks contained “hot cargo” and not to “handle it,” they
induced and encouraged the employees of I.A. Seattle, by orders,
force, threats, or promises of benefits, not to transport or handle the
goods of Sealright. After November 14, 1947, as a result of the
above conduct of Local 388 the employees of L.A. Seattle refused to
transport or handle the goods of Sealright. Local 388 engaged in the
foregoing conduct to force or require L.A. Sealtle to cease handling
or transporting the products of Sealright.

(¢) West Coast Terminals Co. (hereinafter called West Coast),
is a public wharfinger with its docks and wharves located on Pier A,
Berths 2 and 8, Terminal Island, Long Beach (2), California. On or
prior to November 17, 1947, West Coast received from Panama
Pacific Lines Vessel S. S. Green Bay Victory, a consignment of rolls
of paper destined for Sealright’s Los Angeles plant.

(f) On November 17, 1947, while employees of West Coast were
engaged in loading the rolls of paper onto freight cars consigned to
Sealright in Los Angeles, a group of pickets representing Local 383
appeared at the docks of West Coast and, by forming a picket line
around the freight cars being loaded with the rolls of paper for
Sealright, induced and encouraged the employees of West Coast, by
orders, force, threats, or promises of benefits, not to handle or work
on the paper consigned to Sealright. Since November 17, 1947, as a
result of the above conduct of Local 388 and continued picketing by
Local 388 of the docks of West Coast, the employees of West Coast
have refused to handle or work on the goods consigned to Sealright.
Local 388 engaged in the foregoing conduct in order to force or re-
quire West Coast to cease handling or transporting the products of
Sealright. . . .

Upon motion of George H. O’Brien, Esq., one of the accredited
attorneys of the Board, an order to show cause has been issued
directed to the Union and to Mr. Walter J. Turner, an officer thereof,
requiring the showing of cause herein by them why, pending final
adjudication by the Board with respect to the matter of the accused
unfair labor practices, they should not be enjoined and restrained
from continuing such activities.

Both respondents duly appeared on the return day of the order
to show cause and through their attorneys, Messrs. Gilbert, Todd and
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Shapiro, they interposed a motion to dismiss the Board’s petition for
injunction upon jurisdictional grounds that the invoked sections 8
(b), (4), (A) and 10 (1) are violative of Amendments I, V and
XIII of the Constitution of the United States. .

Therefore it seems clear that the specific injunctive processes ex-
pressly conferred upon this Court by Section 10 (1) of the Act be-
come operable upon the credible petition of the administrative agency
as provided in the Act, unless some constitutional limitation super-
venes to forestall the restrictive restraint which the Act provides for
the situation before us in this matter. . . .

Before turning to the very delicate constitutional issue that is
involved under the established concrete factual situation before the
Court, attention should be given to the significant and broad change
in legislative policy that is definitely declared and clearly expressed
by Congress relative to the use of injunctive processes available in
the District Court to ameliorate the public interests in the Federal
Area of labor disputes. Not only is it stated in Subsection (h) of
Section 10 of the [Labor Management Relations] Act that the equi-
table jurisdiction of Federal courts is no longer to be circumscribed
by limitations specified in the Act approved March 23, 1932, 29
U.S.C.A,, Section 101 et seq. (Norris-LaGuardia Act), but Subsec-
tion (1) of Section 10 further amplifies the National policy of utiliz-
ing appropriate judicial injunctive methods in the specific activities
that are made unlawful in Section 8 (b), (4), (A) of the Act as
incorporated in the new restraint processes now applicable in labor
disputes pursuant to the limitations in Section 10 (I) of Labor Man-
agement Relations Act, 1947, this Court should grant an appropriate
injunction auxiliary to the proceedings in the Board and until the
labor dispute pending before the Board is finally adjudicated by the
Board.

The substantive provisions of the Act that are here challenged as
constitutionally assailable read thus:

“It shall be unfair labor practice for a labor organization or its
agents—to engage in, or to induce or encourage the employees of any
employer to engage in, a strike or a concerted refusal in the course
of their employment to use, manufacture, process, transport, or
otherwise handle or work on any goods, articles, materials, or com-
modities or to perform any services, where an object thereof is:
(A) forcing or requiring any employer or self-employed person to
join any labor or employer organization or any employer or other
person to cease using, selling, handling, transporting, or otherwise
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dealing in the products of any other producer, processor, or manu-
facturer, or to cease doing business with any other person.” Sec.
8(b) (4).

We find no support whatever, under the record before us or
within the provisions of the Act that are involved in this matter, for
a finding or conclusion that the Thirteenth Amendment has been
transgressed.

We are not here considering a criminal statute or parts of an
act which relate to outlawed activities characterized as crimes.

The measure involved pertains solely to activities classified in the
law as torts, or in other words, wrongs of a civil nature, and the
inherent and statutory rights of employees, as such are preserved by
saving provisions in the Act, which read thus:

“Nothing in this Act shall be construed to reguire an individual
employee to render labor or service without his consent nor shall
anything in this Act be construed to make the quitting of his labor
by an individual employee an illegal act; nor shall any court issue
any process to compel the performance by an individual employee of
such labor or service, without his consent; nor shall the quitting of
labor by an employee or employees in good faith because of abnor-
mally dangerous conditions for work at the place of employment of
such employee or employees be deemed a strike under this Act.”

The provisions of the Act under scrutiny are products of legis-
lation that clearly under the Constitution is within the power of Con-
gress to enact. Labor Board v. Jones and Laughlin Steel Corp., 301
U.S. 1, 46. They are regulatory statutes directed at the control of
acts and practices of labor organizations and their agents in the field
of interstate commerce that to Congress seemed contrary to the pub-
lic interest and inimical to general welfare.

The words employed by the legislative body to reach the evil con-
templated are clear and precise. [t is only coercive and compulsive
conduct that is proscribed, and even measured by the stricter rule
which applies to criminal statutes, Section 8 (b), (4), (A), is not
unconstitutionally vague or indefinite. See United States v. Petrillo,
332 U.S. 1.

But it is contended that the provisions of the Act upon which the
Regional Director, on behalf of the Board, seeks injunctive relief
from this Court infringe the freedom of speech and assembly guar-
anteed to all by the due process clause of the Fifth Amendment and
by the First Amendment to the Constitution. We think such centen-
tion untenable in the situation before us. . ..
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We think it indisputable that if the factual situation disclosed by
the Regional Director is considered realistically it will be manifest
that an object of the picket line at “L.A. Seattle Terminal” and at
the harbor in Long Beach, California, was coercion, and the type of
cocrcion that is attended with serious repercussions and dire conse-
quences upon the interests of the two strangers to the labor dispute
between Sealright and the Union. Cf. Buakery Drivers Locul v. Wohl,
315 U.S. 769.

The picketing activities, which prompted the representatives of
the Board to petition the Court for injunctive relief, can in truth
hardly be said to have been motivated by “dissemination of informa-
tion concerning the facts of a labor dispute.” A candid and forth-
right appraisal of the picketing activities in question classifies them
as a form of forcible technique that has been held to be subject to
restrictive regulation by the State in the public interest on any rea-
sonable basis. Carpenters Union v. Ritter’s Cufe, 315 U.S. 722. And
in the exclusive Federal field of protecting the interests of the public
in interstate commerce against forcible obstruction to the free flow
of such commerce, Congress has, we think, in Section 8 (b), (4),
(A), kept within the permissive restrictions on free speech and as-
sembly that have been approved by the Supreme Court in comparable
legislation. See Thornhill v. Alabama, 310 U.S. 88 at 105.

The observation of Mr. Justice Douglas in the concurring opinion
in Bakery Drivers Local v. Wohl, supra, delineates the evils of “the
secondary boycott” which has met disapproval by the Supreme Court
in Duplex Printing Press Co. v. Deering, 254 U.S. 443. The learned
Justice in the cited recent labor case aptly stated:

“Picketing by an organized group is more than free speech, since
it involves patrol of a particular locality and since the very presence
of a picket line may induce action of one kind or another, quite irre-
spective of the nature of the ideas which are being disseminated.
Hence those aspects of picketing make it the subject of restrictive
regulation.”

We find that the provisions of the Labor Management Relations
Act, of 1947, here under attack are valid Congressional legislation
and are not unconstitutional.

The respondents’ motion to dismiss the petition for temporary
injunction is denied in toto. .

Case Questions
1. Describe the secondary picketing activity engaged in by Local 388.
Against whom was it directed? Is this an unfair practice under Sec. 8
(b) (4)?
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2. Did the peaceful character of the picketing remove it from the injunc-
tive powers granted the N.L.R.B. in Section 10 (1) of the Labor Man-

agement Relations Act?
3. What is “hot cargo”?

AMAZON COTTON MILL CO. v. TEXTILE WORKERS
UNION OF AMERICA

Circuit Court of Appeals, Fourth Circuit, 1948. 167 Fed. (2d) 183

PARKER, C. J. This is an appeal in a suit instituted by a labor
union against an employer in which it was alleged that the latter had
been guilty of an unfair labor practice in refusing to bargain with
the union as the representative of the employees, that a strike of the
employees had resulted and that they had sustained damage from
loss of employment due to the strike. The relief asked was an in-
junction requiring the employer to bargain with the union and an
award of damages. The employer moved to dismiss the suit on the
ground that the court was without jurisdiction to grant relief and
that, in any event, no claim was stated upon which relief would be
justified. The National Labor Relations Board, before which the
union had filed a complaint charging the employer with unfair labor
practices in refusing to bargain, was allowed to intervene and file a
motion to dismiss on the ground that under the law it had exclusive
jurisdiction of the matters in controversy. The motions to dismiss
were denied and an interlocutory injunction was issued requiring the
employer to bargain with the union. Both the employer and the
Board have appealed to this Court.

The facts may be briefly stated. The union, the Textile Workers
Union of America, was certified by the Board in 1943 as the bar-
gaining representative of the employees of the Amazon Cotton Mill
Company of Thomasville, North Carolina, and negotiated a wage
agreement with that company, which was renewed from time to time
and extended until February 28, 1947. In the month preceding the
expiration of this agreement, negotiations were conducted looking to
its extension and modification; but the union contends that these
were not conducted in good faith by the employer. A strike was called
on March 3rd and the mill was closed down. Negotiations looking to
a settlement of the strike were without result and a complaint charg-
ing the employer with unfair labor practices was filed with the
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Board in March 1947 and is still pending before it. In September
1947 the employer refused to conduct further negotiations with the
union, contending that it no longer represented a majority of the
employees. In October it began to operate its mill on a part time
basis and secured an injunction from a state court restraining the
local union of plaintiff and a large number of employees represented
by it from interfering with operations. The union thereupon insti-
tuted this suit; and the District Judge, finding that the employer had
refused to bargain in good faith, entered the orders from which
appeal is taken.

We think it clear that the District Court had no jurisdiction of
the case. Unless the Labor Management Relations Act of 1947 has
had the effect of clothing each of the more than two hundred District
Judges of the country with the powers over unfair labor practices
vested in the National Labor Relations Board, and in addition the
effect of virtually repealing the provisions of the Norris-LaGuardia
Act limiting the use of injunctions in labor cases, the injunction
granted by the lower court cannot be sustained. We do not think that
the Labor Management Relations Act was intended to have or does
have that effect.

Prior to the passage of the Norris-LaGuardia Act of March 23,
1932, 47 Stat. 70, 29 U.S.C.A. 101 et seq., the use of injunctions in
labor disputes had been the subject of much bitter controversy; and
the purpose and effect of that legislation was to deprive the Federal
courts of jurisdiction to interfere by injunction with labor disputes
except in a very limited class of cases. The jurisdiction of the courts
over labor disputes was still further limited by the National Labor
Relations Act of July 5, 1935, 49 Stat. 449, 29 U.S.C.A. 151 et seq.,
which guaranteed the right of collective bargaining to employees
engaged in industry affecting interstate commerce, defined unfair
labor practices on the part of employers and set up the National
Labor Relations Board to supervise collective bargaining and protect
employees in the exercise of rights guaranteed by the Act from un-
fair labor practices on the part of their employers. It is perfectly
clear, both from the history of the National Labor Relations Act and
from the decisions rendered thereunder, that the purpose of that Act
was “to establish a single paramount administrative or quasi-judicial
authority in connection with the development of Federal American
law regarding collective bargaining”; that the only rights made en-
forceable by the Act were those determined by the National Labor
Relations Board to exist under the facts of each case; and that the
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Federal trial courts were without jurisdiction to redress by injunc-
tion or otherwise the unfair labor practices which it defined. . . .

There is nothing in either the text or the history of the Labor
Management Relations Act to indicate any departure from this salu-
tary approach to the matter of conferring jurisdiction on the courts
in labor controversies. Title I makes amendments to the National
Labor Relations Act, some of which define unfair labor practices on
the part of labor organizations; but there is no indication of any
intention to change the method by which unfair labor practices were
dealt with under the Act or to vest the District Courts with juris-
diction as to these matters, except to the limited extent that such
jurisdiction was expressly conferred. Under Section 10 (j) of the
Act, the District Courts are expressly given jurisdiction to grant
injunction upon application of the Board after the latter has issued
a complaint charging an unfair labor practice; under Section 10 (1)
they are given jurisdiction to issue injunctions upon application of
an officer or regional attorney of the Board in certain cases involv-
ing jurisdictional strikes and secondary boycotts; under Section 208
they are authorized to issue injunctions notwithstanding the provi-
sions of the Norris-LaGuardia Act in certain cases involving strikes
and lockouts affecting interstate commerce and imperiling the na-
tional health and safety, but only upon petition of the Attorney
General following a report of a board of inquiry and direction by the
President; and under Section 303 they are given jurisdiction of suits
for damages arising out of jurisdictional strikes and boycotts. In no
other cases does the Act confer jurisdiction upon the District Courts
to deal with unfair labor practices; and it is hardly reasonable to
suppose that Congress intended the District Courts to have general
power to grant injunctive relief, at the suit of either unions or em-
ployers, with respect to any unfair labor practice that might exist,
while limiting with such meticulous care the cases in which those
courts might grant injunctive relief upon petition of the Labor Board
or the Attorney General acting under the direction of the President.
FExpressio unius est exclusio alterius.?

It is argued that, since Section 10 (a) of the National Labor
Relations Act provided that the power of the Board to prevent per-
sons from engaging in unfair labor practices should be exclusive,
and since this provision was omitted from Section 10 (a) of the Labor
Management Relations Act, it was intended that persons aggrieved

* Expression of the one is the exclusion of the other.
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by unfair labor practices should have the option to appeal either to
the Board or to the courts for protection. As pointed out above, how-
ever, a remedy in the courts not expressly given is not to be inferred;
and especially is this true where Congress has worked out elaborate
administrative machinery for dealing with the whole field of labor
relationships, a matter requiring specialized skill and experience,
and has provided for the handling of unfair labor practices by an
administrative agency equipped for the task. The change in the stat-
ute upon which reliance is placed was clearly intended, not to vest
the courts with general jurisdiction over unfair labor practices, but
to recognize the jurisdiction vested in the courts by Section 10, sub-
sections (j) and (1), Section 208, and Section 303, to which we have
heretofore made reference, as well as the power in the Board, con-
ferred by the proviso in Section 10 (a) Lo cede jurisdiction to state
agencies in certain cases. This is not only the clear meaning of the
statute when its language is considered in the light of existing law,
but it is also the meaning given it by the Conference Committee of
the House and Senate (see H.R. No. 510, June 3, 1947). . . .

Contention is made that jurisdiction is vested in the District
Court by Section 301 (b) of the Act providing that a labor organ-
ization may sue or be sued in the courts of tie United States “as an
entity and in behalf of the employees whom it represents’; but the
purpose and effect of this provision was manifestly to make clear the
capacity of labor organizations to come or be brought into court as
parties [cf. Tunstall v. Brotherhood of Locomotive Firemen and En-
ginemen, 4 Cir., 148 F. (2d) 403], not to enlarge the class of cases
of which the District Courts were given jurisdiction. The difference
between such a provision and one conferring jurisdiction is well
illustrated by comparison of 301 (b) of the Act with 301 (a), the
latter of which confers on the District Courts jurisdiction of suits
between employers and labor organizations for violation of contracts.
Another provision conferring jurisdiction on the District Courts is
Section 303 (b) of the Act, which authorizes them to entertain suits
for damages on account of the strikes and boycotts made unlawful
by Section 303 (a). There would, of course, have been no reason for
the enactment of either Section 301 (a) or Section 303 (b), if the
effect of Section 301 (b) was to vest in the Federal courts general
jurisdiction of suits by or against labor unions. .

A consideration of the effect and consequences of an interpreta-
tion of the Act which would give District Courts coordinate juris-
diction with the Board to redress unfair labor practices, as well as
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a consideration of its reason and spirit, and the history of its enact-
ment, therefore, support what we regard as the reasonable inter-
pretation of its language when considered alone, viz., that it was not
intended to vest and does not vest jurisdiction in the District Courts
in cases of this sort.

We do not mean to say that unusual cases may not arise where
courts of equity could be called upon to protect the rights of parties
created by the Act. . . . What we have here, however, is not an
unusual case calling for the exercise of extraordinary jurisdiction,
but an ordinary unfair labor practice case involving alleged refusal
to bargain. For such a case, the plaintiff has been provided an ade-
quate administrative remedy before the Labor Board; and certainly
the extraordinary powers of a court of equity may not be invoked
until this administrative remedy has been exhausted. . . .

For the same reason that plaintiff may not maintain the suit for
injunction to restrain the unfair labor practice, it may not maintain
the action to recover damages on account thereof. Recompense of
lost wages on account of an unfair labor practice is a matter for the
Labor Board. . . . The decree appealed from will accordingly be re-
versed with direction to the lower court that the case be dismissed.

Case Questions

1. Why did the union seek a mandatory injunction?

2. State briefly the facts of the case.

3. Do the federal courts have any jurisdictional rights under the Labor
Management Relations Act? Detail them.

4. Do the federal courts have the general right to issue injunctions as to
unfair labor practices without precedent Board application therefor?
Why is this so?

5. The union cites Sce. 301 (b) of the Act as vesting jurisdiction in the
federal courts. Answer this argument.

6. Does the court permit the union to sue for money damages occasioned
by the strike?



CHAPTER 5

LAWFUL AND UNLAWFUL STRIKE ACTIVITY

SECTION 18. STRIKES IN GENERAL

Types of Strikes. The strike is perhaps the most potent weapon
possessed by labor to force its demands upon an employer. Its usual
concomitant is the establishment of a picket line. Sometimes the boy-
cott is simultaneously employed against an especially resistant em-
ployer. However, we may have a strike without either picket or
boycott activity by the workers involved. Consideration of the latter
two weapons is reserved for the next two chapters.

The strike may generally be defined as a temporary and concerted
withdrawail of workers from an employer’s service to enforce their
demands, the workers retaining a contingent interest in their jobs.
The degree to which workers retain a vested or contingent interest
in the positions they leave will depend largely upon the purpose of
the strike, the means employed to effectuate the strike, and the suc-
cess of the employer in securing effective replacements. Interpreta-
tions of the courts under the National Labor Relations Act have
clarified, to some extent at least, the status of workers engaging in
the various forms of strikes. The determination of a striker’s status
becomes important with respect to deciding questions of reinstate-
ment of workers, awarding of back pay, and granting of permission
to the men to participate in representation elections. These issues are
introduced by the Firth case, reprinted in Section 20 on page 153.

While the general definition has been given, it would be well to
distinguish the several forms of strike activity. The primary strike
involves a withdrawal of a single employer’s workers who seek a
direct and immediate benefit to themselves. The secondary strike in-
volves a withdrawal of another employer’s workers who thereby
exert pressure on their own employer in the expectation that he will,
in turn, bring pressure upon an employer with whom the union has
a dispute. Thus the unionized workers of X Company withdraw to
force X to bring pressure upon the Y Company, with whom the union
has an unsettled dispute. The secondary strike has sympathetic ele-
ments, but is distinguishable from a sympathetic strike in the fol-
lowing particulars. To fall in the secondary rather than the sympa-
thetic category, the strike in question must be conducted for the
direct benefit of the union involved. If the strike is for the direct
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benefit of some other union, and if the strikers secure only an inci-
dental benefit therefrom, then we have a sympathetic or sympathy
strike. The secondary and sympathetic strikes involve boycott ele-
ments that bring them into serious conflict with Section 8(b) of the
National Labor Relations Act of 1947, at least in those cases lacking
facts that would enable application of the unity of interest doctrine,
a detailed treatment of which is made in Sec. 49 of Chapter 7.

The general strike involves work cessation by most, if not all,
workers in a particular industry, such as coal or steel; or most, if
not all, workers in a particular city. In its widest and most serious
application, the workers of an entire nation are involved. European
countries have seen more rashes of national general strikes than
have we in America. That this has been true may be traced to the
broad economic and political character which this strike form as-
sumes. Strongly entrenched and unified labor combinations find in
the general strike an efficacious tool for the assertion of strength in
protest against adverse industry-wide conditions of employment or
antilabor legislation. This trepidation of the general strike was mani-
fested by Congress by its inclusion in the amended National Labor
Relations Act of 1947, Sections 206-210 on National Emergency
Strikes. With American labor combinations having assumed mam-
moth proportions, the usage of the general strike weapon is made
more imminent.

The sitdown strike covers a cessation of work by laborers with-
out the incident of withdrawal from the plant. The men remain at
their work stations, but their machines and tools remain idle. The
slowdown is a variant of the sitdown, there being no withdrawal
from the work station; however, the cessation of work is only par-
tial. The slowdown is an aggravated form of soldiering, and brings
pressure by embarrassing production schedules in mass-production
industries particularly. The partial strike is likewise explicable in the
light of its name. Only part of the workers leave their work stations.
This technique has been employed successfully in several large-scale
merchandising firms. The union selects a vulnerable department or de-
partments and strikes only in those areas. For example, to embarrass
a wholesaling organization, the union need call out only the receiv-
ing and shipping department workers. No merchandise can enter
and none can leave, especially if outside unions give sympathetic aid
by respecting picket lines established at the receiving and shipping
docks. The bulk of union members continue working and draw their
pay, that is, if the employer does not lock them out. The union strike
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fund is indefinitely full for the maintenance of the partial strikers.
The employer finds his warehousing floors glutted, his customers dis-
gruntled and canceling orders, his payroll expense continuing, and
his revenues dwindling to a trickle. Thus the partial strike is directed
at the throat of the bottle in the interest of conservation of union
and worker resources.

The wildeat strike is one for which the parent union disclaims
responsibility. Presumably, or in fact, it is unauthorized and gen-
erally is in breach of a collective agreement. Forces lying dormant,
in a seething state, may spontaneously flare into flame in retaliation
against dilatory action by management with respect to the handling
of unredressed employee grievances, or for other reasons not directly
in issue. The union, for example, may not effectively represent the
desires of the workmen, in which case they fully or partially strike
on their own volition to force redress of grievances.

The National Labor Relations Board lumps all the above strike
variants into three broad groupings. The first may be termed the
economic strike; the second, the employer unfair labor practice
strike; and the third, the wnion wunfeir labor practice strike. The
economic strike is one concerned with material or nonmaterial de-
mands concerning improvement as to hours of work, wages, and
working conditions. The employer unfair labor practice strike in-
volves retaliation against unfair employer practices, more fully de-
veloped in Chapter 9. These unfair practices include the denial to
workers of the right to bargain collectively, discrimination against
union members, and other proscribed interferences with legitimate
collective activily. The third type of strike that has been recognized
by the Board under the National Labor Relations Act is the union
unfair labor practice strike. This would encompass those strikes
{that are made illegitimate by Sce. 8 (b) (4) of the Act.

The reader should bear in mind, as to strike, picket, and boycott
activity, two questions: Is the purpose of the activity legitimate? If
lawful, are the means used to effectuate that purpose or end per-
mitted ? A concurrently affirmative answer is required to absolve the
activity from legal restraint or prohibition. A final word. Strikes
are not lightly entered into by labor combinations as a means of
achieving a desired result. The impact of wage loss upon constituents
may well prove disastrous to even a sirong union in the event of an
ill-advised and prolonged work stoppage. So too with the employer
desirous of continuing in business. The result is a temperate employ-
ment of the strike or lockout weapons. Both parties will appraise
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carefully their forces before entering this type of affray. Other means
of dispute settlement are generally found. Only where power is
evenly balanced on both sides and the issues sufficiently serious will
a strike ensue. Otherwise one or the other party will accede to, or
recede from, demands that are made.

Work Stoppages During 1947.' Nineteen forty-seven was a year
of sizable strike activity in a period of high employment in which
industrial production exceeded all peace-time records. Strike idleness
in 1947 was far less than in the record year of 1946, and also less
than in 1945, but it was greater than in any of the other years since
1919. Approximately 3,700 stoppages occurred in 1947 in which
2,170,000 workers were involved. Idleness in establishments directly
affected by these disputes amounted to 34,600,000 man-days—about
A4 of 1 per cent of the estimated worktime in the nation’s industry.

The average strike in 1947 continued from 3 to 4 weeks. About
half the year’s stoppages involved less than 100 workers each. By
contrast, 15 stoppages, involving 10,000 or more workers each, in-
cluded 1,030,000 workers or 47 per cent of the total participants in
all stoppages. Idleness resulting from these large disputes amounted
to over 17,000,000 man-days, or about half the year’s total.

The general impact of work stoppages on production in 1947 was
much less severe than in 1946. In only three cases—telephone, coal
mining, and shipbuilding—were large portions of major industries
affected. In the telephone stoppage, partial service was maintained
in most areas by supervisory workers and dial systems; the coal
stoppage was too brief to cause widespread shortages; and the pro-
longed shipbuilding strike came at a time when the industry was not
pressed for production.

Wage disputes were the most important single cause of strikes
during the year, as workers sought to restore their purchasing power,
which had been diminished by rising prices. Problems of union
recognition or representation for collective bargaining purposes were
second only to wage issues in importance. At times, both wage and
union security issues were intertwined with organized labor’s ex-
pressed dissatisfaction with proposed or enacted Federal and state
legislation regulating or prohibiting certain trade-union practices.

The second postwar year (1947) was in many respects not unlike
the second year (1920) following World War 1. In both years, labor-

' By Don Q. Crowther and Ann J. Herlihy of the Bureau of Labor Statis-
tics. Analysis taken from Monthly Labor Review, May 1948, pp. 479-487.
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management relations became less turbulent, with fewer stoppages
and a drop in the number of large strikes. In each postwar period,
workers were concerned with rising prices and the future security
and stability of their unions. After World War I, however, collective
bargaining centered largely in a narrow group of industries such as
mining, construction, printing, transportation, and some branches of
textiles and apparel, with a peak union membership of approximately
5,000,000. Labor-management relations in 1947, on the other hand,
rested on a much broader base, with wrilten agreements prevailing
to a substantial degree throughout most of the American economy
and a trade-union membership estimated at slightly over 15,000,000.

TRENDS IN WORK STOPPAGES
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Trend of Stoppages in 1947. Legislatures in forty-five states met
in the early months of 1947. Many of these considered measures that
unions regarded as hostile. As a result “protest stoppages” occurred
from time to time. The largest was a 1-day suspension of work on
April 21 by approximately 100,000 A. F. of L. and C.I.O. members
against proposed anti-closed-shop legislation pending in the Iowa
Legislature.

On June 23, the Congress overrode the President’s veto and
passed the Labor Management Relations Act of 1947. Enactment of
this much-discussed legislation touched off widespread protest walk-
outs of bituminous coal miners in various sections of the country.
Vacations for the coal miners were scheduled to begin June 27 and
continue through July 7, but over 200,000 miners were idle a few
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days before, and a greater number remained away from the pits
after the vacation period. Meanwhile, on June 30, the Federal Gov-
ernment returned to private operation the country’s coal mines,
which had been seized in May, 1946. At the end of the vacation
period on July 7, contracts between the United Mine Workers of
America (A. F. of L.) and the private operators had not been finally
agreed upon. Practically the entire industry and some 340,000 miners
were idle for a few additional days until contracts were signed and
ratified. The new agreements provided for an increase in the indus-
try’s contribution to the union welfare fund from 5 to 10 cents on
cach ton of coal produced, a daily wage increase of $1.20, and a re-
duction in the portal-to-portal workday from 9 hours to 8 hours. An
important inclusion in the contract was a clause providing that min-
ers would furnish their services “during such time as such persons
are willing and able to work.” This provision was secured by the
union as a possible safeguard against legal actions that might arise
under the new Labor Management Relations Act penalizing unau-
thorized work stoppages.

The first significant stoppage over the application of some impor-
tant provisions of the Labor Management Relations Act occurred in
November. This controversy, involving over 1,500 printers employed
by six Chicago newspapers, stemmed from a policy adopted by the
International Typographical Union (A. F. of L.) at its August, 1947,
convention. In part, this policy was:

While there should not be, and will not be, any attempt on the part
of the international or subordinate unions to violate any vahd provi-
sions of this law, or of any law, Federal or state, yet there should be,
and will be, earnest endeavors on the part of these unions to avoid any
condition that will result in their being penalized by these laws and to
avoid the sacrifice of rights and prerogatives which may be lost by the
signing of contracts as heretofore.

Under this union policy, the Chicago printers (as well as those in
some ten to fifteen other cities) sought through strike action to con-
tinue their traditional practice of maintaining “uniform shop condi-
tions of a basic character and proper apprentice training regula-
tions.” These objectives, the I.T.U. stated, were to be preserved
through the posting of “conditions of employment” in printing estab-
lishments for the guidance of members. The employers and their
printing-trades associations, on the other hand, insisted that appli-
cation of the I.T.U.’s policy, particularly regarding retention of the
closed shop, was contrary to the provisions of the Labor Management
Relations Act and could not be accepted. At the year’s end, the Chi-
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cago stoppage was still in effect and various legal aspects of the
entire controversy were being considered by the National Labor Re-
lations Board and the courts.

Except for the issues raised by the L.T.U. in the printing indus-
try, stoppages in the late months of 1947 were, for the most part,
not unlike those of any normal period. In terms of new strikes,
activity had begun to wane by midsummer, with month-by-month
declines to the year’s low point in December. During this period,
most unions followed a policy of “watchful waiting” to determine the
effect of the Labor Management Relations Act upon their activities
and sought to avoid legal entanglements that might result from ill-
advised strike action. Some unions, either prior to the enactment of
the law in June or before August 22, when the ban on negotiation of
closed-shop provisions became completely effective, had extended or
renegotiated union security clauses in their contracts.

Various reasons were ascribed for the decline in strike activity
in the late months of 1947. Some interpreted the decline as a vindi-
cation of the principles incorporated in the new law; others believed
that the real test of the law’s application would come upon the ex-
piration of the large number of significant labor-management con-
tracts that had been negotiated prior to the enactment of the law.
Records of the Bureau of Labor Statistics over a 20-year period show
that strike activity has declined in the late months of nearly every
year to a low point in December. Only once (1940) has the number
of work stoppages beginning in the last four months exceeded the
average monthly rate for the year. The drop in the closing months
of 1947, however, was somewhat greater than usual. Between Au-
gust 22 (the fully effective date of the Labor Management Relations
Act) and December 31, a total of 781 new stoppages occurred, in-
volving approximately 250,000 workers and resulting in 5,900,000
man-days of idleness.

Major Issues Involved. Wages were important issues in 61 per
cent of the stoppages in 1947 as workers sought higher pay to offset
rapidly rising prices. These stoppages involved over 75 per cent of
all workers and accounted for nearly 88 per cent of the year’s total
idleness [see table on page 148].

Some stoppages focused attention upon a section in the Labor
Management Relations Act that provided that unions could be sued
in the Federal courts for damages resulting from work stoppages in
violation of their contracts. Protection against such suits was an
important issue in the large coal stoppage and also in a July strike
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Major issues involved in work stoppages in 1947

Man-days idle
Work stox:gal%e‘%begmning during 1947 (all
stoppages)
Workers
Major issues involved
N Per- Per-
um-| cent cent
ber of Per- Number of
total Number ogr;t total
total
Alldssues. o .ooonaminiaanns 3, 693| 100. 0|2, 170,000 100 0|34, 600, 000/ 100.0
Wages and hours. . ccoaiveann 1,707] 46.3] 805, 000{ 37.2{15,200,000] 43.9
‘age increase. 1,295 35.2| 605,000] 27.9(12,600,000 36.6
Wage decrease........... 19 b b, 540 .3 45, 100 .1
‘Wage increase, hour de-
Creaso.. 59] 1.6] 35,600 16| 673,000 1.7
Other-. - 334 9.0f 159,000 7.4] 1,900,000 6.5
Unlon organization, wages,
and hours. ... ............ 550 15 1| 840,000{ 38.8/15,200,000{ 43.9
Recogmtion, wages and/
orhours. .............. 288 7.8/ 35600 1.6/ 1,040,000 3.0
Strengthening  bargain-
Ing_ position, wages
and/or hours__........ 83| 2.2] 743,000 34.3{12,800,000( 37.3
Closed or union shop,
wages and/or hours.... 176| 4 8| 44,500 21| 1,110,000f 3.2
Discrimination, wages
and/or hours........... 8| .2 1,290 .1 72,200 .2
Other........... 4 .1 15, 400 .7 83, 800 .2
Union organization 543] 14.7| 91,000, 4.2] 1,790,000 5.1
Recognition. .....c...... 366] 9.9] 41,700 1.9 941, 2.6
Strengthening  bargain-
mg posttion..._........ 25 .71 11,300 .5 342,000 1.0
Closed or union shop. ... 74| 2.0/ 13,300 .6[ 231,000 .7
Discrimination 46| 1.2 7,620, .4 159,000 .5
.................. 32 .9 17, 000 .8 117,000 .3
605 18.8| 387,000{ 17.8[ 1,580,000 46
349 9.5 ,600, 4.6 599,000 1.8
275 7.4 124,000 6.7| 528,000 15
38| 1.0] 14,500 .7 63, 500 .2
3 33 .9| 148,000 6.8/ 385000 1.1
MALLeIS. .- e cceeecaencaa 159 4.3 32,0000 1.8 845000 24
Sympathy._......o...... 3] 11| 18,100 .9 3 .2
55 1.8 4,470 .2[ 101,000 .3
Jurisdiction..... 62| 1.6 9, 160, .4/ 658,000( 1.9
Union regulations. 1l O 20 2’; 60 (¢
Otbher.... - 2 .1 200 (! 340| (t
Not reported. . 30 .8 11,600 14 34, 100! .1

1 Less than a tenth of 1 percent.
at the Murray Corp. of America in Detroit involving the United
Automobile Workers (C.I1.0O.). Settlement of the coal controversy
included a stipulation that miners would furnish their services “dur-
ing such time as such persons are willing and able to work.” The
Murray automobile workers secured an agreement that neither the
union nor its officers or members should be liable for damages result-
ing from unauthorized stoppages. In return, the local union agreed
not to authorize any strike or picketing unless sanctioned by the
international union and until 45 days after filing a grievance claim.
Another stoppage of nearly 3,000 workers occurred in October when
dock foremen or “walking bosses” demanded that the Waterfront
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Employers’ Association of Southern California recognize the Inter-
national Longshoremen’s and Warehousemen’s Union (C.1.O.) as
their bargaining agent. The employers refused and closed down all
stevedoring operations, claiming that the Labor Management Rela-
tions Act relieved them of the necessity of bargaining with super-
visory employees. The issue was subsequently submitted to arbi-
tration.

About 1 out of every T stoppages was due primarily to union
organization matters—recognition, closed or union shop, discrimina-
tion, etc.—and accounted for about 5 per cent of the year’s idlcness.
Disputes over other working conditions, which caused about 19 per
cent of the stoppages, were usually settled rather quickly and ac-
counted for less than 5 per cent of the year’s idleness.

Jurisdictional, union rivalry, and sympathy strikes accounted for
4.3 per cent of all stoppages and less than 214 per cent of the total
strike idleness. The jurisdictional dispute in Hollywood movie studios
between the Conference of Studio Unions (made up primarily of
A. F. of L. craft unions) and the International Alliance of Theatrical
Stage Employees (A. F. of L.) was the most prolonged dispute in
this group. The stoppage began in September, 1946, and continued
throughout 1947 despite efforts by the A. F. of L., the National Labor
Relations Board, and a congressional committee to reselve the ditli-
culties. Toward the end of 1947 some of the craft unions affiliated
with the Conference of Studio Unions voted to permit striking mem-

Work stoppages in 1947, by affiliations of unions

involved
Stoppages beginning mn 1947
Man-days idle
during 1947 (all
‘Workers stoppages)
involved
Aflihation of union Per-
Num-| cent
ber of Per- Per-
total | Num- | cent { Num- | cent
ber of her of
total total
Total.. ..o iiiaaiaaas 3,693 100.0{2, 170, 000| 100 0{34, 600,000; 100 O
American Federation of
abor. . ... ... _.._._.... 2,137 57.9| 968,000 44 6/10,000,000] 29 0
Congress of Industrial Or-
ganizations. ... ... ...... 1,200 32 5 568,000 26 2(11,900,000, 34.3
Independent unions....__... 212 5.7 487,000| 22.5{11,700,000] 33.9
Rival unions (different affili-
ations)... .. .o..o...... 54 1.5 4,430 .2 101, 000 .3
Cooperating unions (differ-
ent affiliations) .. ....._.._. 20 5| 130,000 6 0f 831,000 2.4
Single-firm unions. .. . 5 .1 1,380 .1 12,700 (V)
No unfons involved......... 65 1.8 7,970 .4 33,100 .1

1 Less than a tenth of 1 percent.
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bers to seek work in the studios or elsewhere. Members of the
Brotherhood of Carpenters and Joiners (A. F. of L.) and Inter-
national Association of Machinists (Ind.), however, reportedly voted
against such action.

Unions Involved. Stoppages by independent unions—those not
affiliated with the two large federations, A. F. of L. and C.I.O.—
accounted for 5.7 per cent of the year’s total (see table on page 149).
Due primarily to the telephone controversy, however, stoppages in
the unaffiliated group of unions involved 22.5 per cent of all workers
and accounted for 33.9 per cent of the idleness recorded in 1947.

As between affiliates of the A. F. of L. and the C.I.O., the year’s
record shows that 57.9 per cent of all stoppages involved A. F. of L.
labor organizations, but accounted for only 44.6 per cent of all the
workers involved and 29 per cent of the total idle time. C.I.O. unions,
which engaged in 32.5 per cent of all stoppages, accounted for 26.2
per cent of all the workers involved and 34.3 per cent of the idleness.

Questions on Section 18

1. Define a strike.

2. Why does it become important to determine a striker’s status?

3. Distinguish the various types of strikes.

4. What is the principal usage of the gencral strike?

5. Why are partial strikes embarrassing to employers?

6. What three strike categories are recognized bv the National Labor Rela-
tions Board?

7. When will a strike ensue? Is it lightly entered into?
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SECTION 19. THE STRIKE DEFINED

The Point Reyes decision in this section investigates the definition
of a strike in a technical situalion fully explained in the text of the
case. Special attention should be paid to the definition of the term
by the National Labor Relations Act, since it is broader than the
common law context, including slowdowns and stoppages “by reason
of the expiration of a collective bargaining agreement.” Congress
evidently had in mind unions such as the Typographers and Mine
Workers when it appended the quoted portion to the definition.

THE POINT REYES
Circuit Court of Appeals, Fifth Circuit, 1940. 110 Fed. (2d) 608

IToLMEs, C. J. Appellants, twenty-four members of the crew of
the S. S. Point Reyes, present for review a decree dismissing a libel
brought by them to recover on a rider attached to shipping articles
executed to cover a voyage made by them on appelleces’ boat. The
rider provided: “In the event this vessel enters any Gulf port where
a maritime strike is in effect cach member of the crew shall be paid
fifty and 00/100 ($50.00) dollars in addition to all wages and over-
time due them less proper deductions up to the time the crew leaves
the vessel.”

The articles contemplated a voyage from San Francisco to New
Orleans and return. When the vessel reached New Orleans, a Gulf
port, appellants noticed, and were challenged by, armed pickets on
the dock, although they were not molested by them, and were advised
by the local president of the union to which they belonged that a
maritime strike existed in the port. Upon these facts, and without
any further investigation, they concluded that a strike was in effect,
and demanded their earned wages and the bonus provided by the
rider. The master denied the existence of the strike, paying the
wages but refusing to pay the bonus. The sole question necessary
for decision is whether or not any maritime strike cxisted in the
port of New Orleans on the date in question.

It was shown shown that, prior to 1923, practically all steamship
companies operating in the port of New Orleans had contracts with
the International Longshoremen’s Association. In that year, all of
the companies except two declined to renew the contracts, and began
to employ independent longshoremen. In 1931, these last two refused
to renew theirs, and thereafter used independent workers. On Sep-
tember 30, 1935, the International Longshoremen’s Association, which
had had no contracts with either shipping interests or stevedores for
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approximately four years, called a strike in an effort to induce mem-
bership in, and contracts with, its organization. Men were employed
to picket the harbor and assault or terrorize the independent workers
on the dock. Despite the fact that these tactics caused some dis-
turbances for a few days, no steamship company was deprived of
the services of its regular employees, shipping was not disturbed or
delayed, and there was no shortage of regular labor. At the time the
Point Reyes docked at New Orleans on December 26, 1935, the inter-
ference was negligible.

It is clear from the facts stated that the action of the Inter-
national Longshoremen’s Association did not involve workers of a
common employer acting in concert to induce the employer to accede
{0 their demands, nor did it involve a concerted cessation of employ-
ment; it was rather an attempt of hirelings of the union to coerce
the making of contracts in contemplation of employment to be created.

Webster’s unabridged dictionary defines a strike as follows: “Act
of quitting work; specifically, such an act done by mutual under-
standing by a body of workmen as a means of enforcing compliance
with demands made on their employer; a stopping of work by work-
men in order to obtain or resist a change in conditions of employ-
ment.” Black’s Law Dictionary defines it: ““The act of a body of
workmen, employed by the same master, in stopping work altogether
at a prearranged time and refusing to continue until . . . some . . .
concession is granted to them by the employer.”

In every other definition that we have found, the word strike con-
tains two essential ingredients: There must be the relation of em-
ployer and employee, and there must be a quitting of work. . . .
Under the facts in this case, it is manifest that neither of these essen-
tial requirements was met. The fact that the union chose to call its
action a strike could not make it such, and could not alter the rela-
tions of the parties. Appellants are not entitled to recover. and the
decree is affirmed.!

Case Questions

1. What provision was in the rider to the shipping articles?
2. Why was it held no strike existed in the port of New Orleans?
3. How does Black define a strike?

+ See. 501 (2) of Amended National Labor Relations Act states that “the
term ‘strike’ includes any strike or other concerted stoppage of work by employees
(including a stoppage by reason of the expiration of a collective-bargaining
agreement) and any concerted slow down or other concerted intervuption of
operations by employees.”
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SECTION 20. THE ECONOMIC SYMPATHY STRIKE

The common law has not looked with too much favor upon the
sympathetic strike. It has been generally considered unlawful under
the theory that the strikers lack a community of interest with the
group they are trying to assist, or that the benefits to be secured by
the sympathy strikers are so remote or indirect as not to justify the
infliction of harm on the employer or the public.

The Firth case in this section involves sympathetic elements, but
the court finds the strike not illegal for the reason that the strikers’
attempt to maintain the security of their union was a legitimate
labor objective, as it provided sufficient direct benefit to the members
involved. It is classified also as an economic strike, which preserves
the striker’s interest in his job so long as the employer does not
secure replacements.

FIRTH CARPET CO. v. NATIONAL LABOR RELATIONS BOARD
Circuit Court of Appeals, Second Circuit, 1942. 129 Fed. (2d) 633

CLARK, C. J. The Firth Carpet Company has petitioned for re-
view of an N.L.R.B. order requiring it to reinstate seven employees
with back pay and to cease and desist discouraging membership in
the Textile Workers Union of America or otherwise interfering with
rights guaranteed by the National Labor Relations Act, 29 U.S.C.A.
Sec. 151 et seq. . . .

Second. The Reinstatements. On May 9, 1939, the foreman of
the shipping department at petitioner’s Firthcliffe plant ordered
three employees, members of the Textile Workers, to stop the work
they were doing and to aid other workers engaged in another ca-
pacity in the same department. These three feared that if they left
their jobs non-union carpenters would be brought in temporarily to
do their work, and that eventually the carpenters might get the jobs
permanently. Accordingly, they demurred, and the shop chairman
joined in and insisted on a guaranty that if the three left their jobs
to do another one, no one would be brought in, and that if work
piled up the three could work overtime. The foreman took the matter
up with the main office and reported back that no guaranty could be
given. Thereupon the three employees refused to do the job they
were ordered to do and the foreman told them to go. After they left,
the shop chairman and six other employees of the shipping depart-
ment walked out in sympathy. All ten of these were union men and,
except for one non-union man, comprised the whole shipping de-
partment. . . .
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The Board, one member dissenting, found that the three who re-
fused to work were discharged on May 9, but that the other seven
were discharged on May 10, when they received their checks. The
refusal to reinstate the three was held valid because they had refused
to work, but the refusal to reinstate the seven was found to be solely
because they had struck, and therefore, a violation of Sec. 8 (3), 29
U.S.C.A. Sec. 158 (3).

The first point raised by petitioner is that the record does notl
support a finding that the seven were notl reinstated because of the
strike. The other grounds stated in the May 24th letter must be
relied upon according to petitioner. The Board maintains, however,
that on different occasions petitioner has conceded that the walkout
was the sole reason for the refusal to reinstate, and citations {rom
the brief before the Board, belore us, and the petition for review are
relied upon. Be that as it may, we think the Board can be sustained
on the record without recourse to any concessions. The superin-
tendent testified, not without some backing and filling, that he con-
sidered the sympathy strike the “main reason” for the discharge. . . .

The second point raised is that even assuming that the refusals
to rehire were prompted by the strike. they were not unlawful dis-
criminations by petitioner. For this view two cuases are relied upon.
N.L.E.B. v. Condenser Corp., 3 Cir., 128 F. 2d 67; Hu:cl-Atlus Glass
Co. v. N.L.R.B., 4 Cir., 127 F. 2d 109. Boih of thesec are cases in-
volving so-called “illegal” strikes. In the Condenser case, the court
said an employer need not reinstate employees who were discharged
for standing idle at their machines even after the foreman promised
to take up their demands at the end of the day. And in the Hazel-
Atlas case, the court upheld an employer who refused to reinstate
a foreman who would not operate machines after the operators had
struck in contravention of a no-strike clause in their union contract.
Whether or not we should have characterized these particular strikes
as “illegal,” we can accept these cases as inapposite herc. By no
stretch of the imagination can the striking seven be considered as
having walked out “illegally.” Petitioner attempts Lo equate “illegal”
with “unjustified.” But this is not only a gross shift in meaning; it
does not meet the issue, because we can hardly say the walkout of
the seven, or the attitude of the other three not reinstated by the
Board, was unjustified. All had a fear that their jobs were likely to
be taken over by non-union men. In their minds it was a justified
grievance; this makes it a “legal” strike preserved by Section 13 of
the Act, 29 U.S.C.A. Sec. 163.
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Finally, petitioner makes the point that, where employees strike
for a reason other than that the employer engaged in unfair labor
practices, they need not be reinstated if, in the meantime, new em-
ployees have been hired to take their places. N.L.R.B. v. Mackay
Radio & Teleg. Co., 304 U.S. 333, 345, 568 S. Ct. 904, 82 L. Ed. 1381.
Here, however, no replacements were made. Petitioner transferred
some employees from other departments in a makeshift arrangement
and then eventually hired some new people in other departments. It
is apparently only an afterthought to maintain that the refusal to
take the men back was because they had been replaced. To rely on
the Mackay case it would have been necessary to convince the Board
that the reason for refusal to rehire was that the jobs had been im-
mediately filled. The May 24th letter clearly shows that no such
reason existed.

Some point is made of a difficulty in upholding the Board’s order
as to the seven when the Board found in favor of petitioner as to the
other three. Mere inconsistency of itself is of no interest to us; the
Board conceivably may have been wrong about the three. In any
event, whether or not the discharge of the three was justified, the
refusal to rcinstate the seven because they had struck in sympathy
could be discriminatory. The Board so found and there is substantial
evidence to support the finding. . . .

The petition to review is denied and the Board’s request for an
order of enforcement is granted.

Case Questions

1. State the facts leading to the dispute.

2. How did the Board rule? Did the court agree?

3. What did the court hold in the Condenser case?

4. What cffect does replacement have upon the status of economic strikers?
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SECTION 21. STALE CLAIM STRIKE

The Dorchy, Silkworth, and Hornstein cases in this section are
authority for the proposition that a strike, or the threat of a strike,
to force an employer to part with value because of a stale or an un-
warranted claim are unlawful objectives and border on racketeering.
They are but symptomatic of the many ways in which the law has
qualified the right to strike, as will become apparent from the forth-
coming materials.

DORCHY v. KANSAS
Supreme Court of the United States, 1926. 272 U.S. 306, 47 Sup. Ct. 86

BRANDEIS, J. Section 17 of the Court of Industrial Relations Act,
Laws of Kansas, 1920, Special Session, C. 29, while reserving to the
individual employee the right to quit his employment at any time,
makes it unlawful to conspire “to induce others to quit their employ-
ment for the purpose and with the intent to hinder, delay, limit or
suspend the operation of” mining. Section 19 makes it a felony for
an officer of a labor union wilfully to use the power or influence inci-
dent to his office to induce another person to violate any provision of
the Act. Dorchy was prosecuted criminally for violating Seec. 19. The
jury found him guilty through inducing a violation of Sec. 17; the
trial court sentenced him to fine and imprisonment; and its judgment
was affirmed by the Supreme Court of the State, Kansas v. Howat,
112 Kan. 235. Dorchy duly claimed in both state courts that Sec. 19
as applied was void because it prohibits strikes; and that to do so
is a denial of the liberty guaranteed by the Fourteenth Amendment.
Because this claim was denied the case is here under Sec. 237 of the
Judicial Code as amended. . . .

Some years prior to February 3, 1921, the George H. Mackie Fuel
Company had operated a coal mine in Kansas. Its employees were
members of District No. 14, United Mine Workers of America. On
that day, Howat, as president, and Dorchy, as vice-president of the
union, purporting to act under direction of its executive board,
called a strike. So far as appears, there was no trade dispute. There
had been no controversy between the company and the union over
wages, hours or conditions of labor; over discipline or the discharge
of an employee; concerning the observance of rules; or over the em-
ployment of non-union labor. Nor was the strike ordered as a sym-
pathetic one in aid of others engaged in any such controversy. The
order was made and the strike was called to compel the company to
pay a claim of one Mishmash for $180. The men were told this; and
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they were instructed not to return to work until they should be duly
advised that the claim had been paid. The strike order asserted that
the claim had ‘“been settled by the Joint Board of Miners and Oper-
ators but (that) the company refuses . . . to pay Brother Mishmash
any part of the money that is due him.” There was, however, no
evidence that the claim had been submitted to arbitration, nor of any
contract requiring that it should be. The claim was disputed. It had
been pending nearly iwo years. So far as appears, Mishmash was
not in the company’s employ at the time of the strike order. The men
went out in obedience to the strike order; and they did not return
to work until after the claim was paid, pursuant to an order of the
Court of Industrial Relations. While the men were out on strike this
criminal proceeding was begun. .

The right to carry on business—be it called liberty or property—
has value. To interfere with this right without just cause is unlaw-
ful. The fact that the injury was inflicted by a strike is sometimes
a justification. But a strike may be illegal because of its purpose,
however orderly the manner in which it is conducted. To collect a
stale claim due to a fellow member of the union who was formerly
employed in the business is not a permissible purpose. In the absence
of a valid agreement to the contrary, each party to a disputed claim
may insist that it be determined only by a court. Compare Guaranty
Trust Co. v. Green Cove R. R., 139 U.S. 137, 143; Red Cross Line v.
Atlantic Fruit Co., 264 U.S. 109. To enforce payment by a strike is
clearly coercion. The legislature may make such action punishable
criminally, as extortion or otherwise. Compare Pcople v. Barondess,
16 N.Y. Supp. 436; 133 N.Y. 649. And it may subject to punishment
him who uses the power or influence incident to his office in a union
to order the strike. Neither the common law, nor the Fourteenth
Amendment, confers the absolute right to strike. Compare Aikens v.
Wisconsin, 195 U.S. 194, 204-205.

Affirmed.

SUPPLEMENTAL CASE DIGESTS—STALE CLAIM STRIKE
SILKWORTH V. LOCAL No. 575 OF AMERICAN FEDERATION OF LA-
BOR, Supreme Court of Michigan, 1944; 309 Mich. 746, 16 N.W. 2d
145. Plaintiffs, a partnership engaged in the business of selling
gasoline and fuel oil to dealers and consumers, sought and obtained
injunctive relief from defendants’ picketing where it was shown that
the defendants’ objective was to compel plaintiffs to put their drivers
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in defendant union by paying their initiation fees, regardless of
whether or not the drivers wished to join. This was held not to be
lawful labor objective. Defendants were denied the lawful means of
peaceful picketing to accomplish such an unlawful purpose. For an
interesting case involving extortion in the glaziers’ union, see People
v. Curran, 310 Ill. 441, 121 N.E. 637.

HORNSTEIN V. PARAMOUNT PICTURES, INC., Court of Appeals of
New York, 1944, 55 N.E. 2d 740. The defendants, officers and direc-
tors of Paramount Pictures, Inc., had paid certain sums of money
from the corporate treasury to labor union officials, under the threats
of the payees that in the contrary event they would call a strike of
the employees of the Corporation. Action was brought by the stock-
holders to compel these officers and directors to repay the sums to
the treasury. “. . . There is not the slightest evidence that this duly
appointed representative of a labor organization was or even pre-
tended to be under any legal duty to cause a sirike. He did not ask
for pay to influence him in the performance of any duty, real or pre-
tended. He simply threatened to do unlawful injury to Paramount,
and other similar companies, by calling a strike or strikes he was
under no duty to call, and the only part his position as a representa-
tive of a labor organization played in the matter was that it consti-
tuted such a source of power as to give meaning to his threat and
thereby induce consent to the giving of the money he demanded. . . .
Such a threat is a felony . . . and such a payment is deemed to be so
far involuntary as to raise an obligation to make restitution thereof.
... It is well settled that a criminal statute should narrowly be
construed, that acts otherwise innocent and lawful do not become
crimes, unless there is a clear and positive expression of the legis-
lative intent to make them criminal. . . . In that view, we are not
ready to impute to section 380 of the Penal Law the meaning that
one who is victimized by an extortion of the kind in question should
on that account suffer loss of his liberly or property.” Affirmed.
(Per Curiam.)

Case Questions

1. State the facts of the Dorchy case, including the provision of the Kansas
law in question.

2. What is a stale claim?
3. State the rule of law in the Silkworth case digest.

4. State the rule of the Hornstein case.
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SECTION 22. STRIKE FOR UNION SECURITY

The Colonial Press case in this section represents the Massachu-
setts view as to the legality of union security objectives. The great
majority of states permit unions to engage in collective pressure
tactics to obtain union security arrangements and recognize them as
legitimate labor objectives. Some states have outlawed the closed
shop, but permit milder forms of compulsory unionism.

The National Labor Relations Act of 1947 permits union shop
and maintenance of membership agreements, subject to the require-
ments of Sec. 8(a), (3). It also permits the check-off, or collection
of union dues by the employer, if the employee agrces thereto in
writing as specified in Sec. 302 (¢) (5). Sec. 14 (b) permits the
states to outlaw all forms of compulsory unionism if they so desire,
but no state is empowered to legalize the closed skop. It is very prob-
able that Congress in 1949 will amend the 1947 Act to broaden the
powers of labor organizations in respect to compulsory unionism
demands.

COLONIAIL PRESS v. ELLIS
Massachusetts Supreme Judicial Court, 1947. 74 N.E. (2d) 1

WILKINS, J. The plaintiff, a printer and distributor of books in
Clinton, brings this bill in equity against certain individuals, who are
officers and members either of a labor union known as the Clinton
Printing Pressmen and Assistants Union, Local 265, or of a parent
union known as the International Printing Pressmen and Assistants
Union of North America. By the bill, which alleges the existence of
an unlawful strike, the plaintiff seeks an injunction against picketing
and against interference with its business. . . .

The present purpose of the strike is to secure the retention in a
contract, which is to be negotiated between the plaintiff and the
local union, of a maintenance of union membership provision. As
contained in their previous contract, which has been terminated, the
most important part of this provision was that, subject to a fifteen
day “escape period,” “All employees who, on February 14, 1945, are
members of the union in good standing in accordance with its con-
stitution and by-laws and all employees who become members after
that date, shall as a condition of employment maintain their mem-
bership in good standing for the duration of the collective agreement
in which this provision is incorporated, or until further order of the
(National War Labor) Board.” The provision had been inserted in
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the previous contract at the direction of the National War Labor
Board. The judge ruled that the strike is “for an illegal purpose
within the law of the Commonwealth,” and made the findings pre-
requisite to issuing an injunction in a case growing out of a labor
dispute, as provided in G. L. (Ter. Ed.) C. 214, Sec. 9A, as inserted
by St. 1935, C. 407, Sec. 4. The final decree permanently enjoined
the defendants from proceeding with or encouraging the groups about
the entrances to the plainliff’s place of business “including the rail-
road crossing over Waler Street”; from interfering with the entering
or departure of the plaintiff’s officers and employees into or from
the plaintifl’s place of business; from interfering with the plaintiff’s
business; and from carrying on a strike for the purpose of compelling
the plaintiff to make a contract containing a maintenance of union
membership provision.

It is well settled in this Commonwealth, as the defendants con-
cede, that a strike for a closed shop is a strike for an illegal purpose.
Reynolds v. Davis, 198 Mass. 294. . . . It is also settled that in order
to justify the infliction of intentional injury and to escape the lia-
bility which follows from the ordinarily tortious quality of such an
act, the right of their own which the defendants claim to exercise
must bear a direct, and not a merely remote or secondary, relation to
their own lawful advantage. Planl v. Woods, 176 Mass. 492, 502. . . .

The first question to be decided is whether a strike for a main-
tenance of union membership agreement falls within the unlawful
category. . . .

The provision is explained in decisions of the Board. It requires
only that an employee who is a member when the contract becomes
effective and at the expiration of the escape period, or who thereafter
voluntarily joins the union, shall remain a member in good standing.
It does not create a closed shop, because it does not require that only
union members be employed. It does not create a union shop, because
it does not require the employees who have been hired, to join the
union. It does not create a preferential union shop, because it does
not require that preference in hiring be given to union members. No
employee, old or new, is obliged to join the union to keep his job. If
in the union, a member has the duration of the escape period to get
out but still keep his job. If not in the union, the worker is free to
stay out and keep his job. . . .

It is obvious that the provision for maintenance of union mem-
bership is in substance a means to provide union security. As such,
it falls within the principles frequently enunciated with respect to
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the closed shop. A strike for its inclusion in an agreement with an
employer is designed to afford augmented strength to the union in
a potential future controversy. It cannot be upheld as a lawful strike
objective under our decisions. The right of their own which the de-
fendants claim to exercise bears merely a remote or secondary, and
not a direct, relation to their own lawful advantage. The fact that
union membership is not compulsory is only a difference in the de-
gree of security.

The next question for our determination is whether, notwith-
standing the unlawful purpose of the strike, the defendants may
picket the plaintiff’s plant at the entrances and at the “railroad cross-
ing,” under the guise of the right of free spcech guaranteed under
the Constitution of the United States. The judge found that the
union placed a picket line around the plaintiff’s plant, and also at a
railroad crossing where a highway crosses the railroad at grade,
about a mile or mile and one-half from the plant, and over which
a spur track ran to the plant, as well as to other manufacturing
establishments; that during the first week there were more pickets
than were necessary for purely peaceful picketing; that they marched
in a circle outside the gates of the plant, sometimes as close together
as two feet, and by their words and action intimidated to some extent
those who desired to enter or leave the premises; that thereafter the
number of pickets was reduced, and the picketing has been of an
orderly and peaceful nature; that there have been some instances
where employees of the plaintiff and others doing business with it
have been subjected to violence and attack; but that it was not shown
that these acts were instigated by the union.

The facts which the judge found pursuant to G. L. (Ter. Ed.)
C. 214, Sec. 9A, as inserted by St. 1935, C. 407, Scc. 4, are that by
reason of the combination of persons, members of the union, inten-
tionally endeavoring to injure the business of the plaintiff, there
have been unlawful acts committed which will be continued unless
restrained; that there has been substantial and irreparable injury
to the plaintiff’s business; that there has been injury to the plain-
tiff’s property which is greater than that to the defendants; that the
denial of relief would inflict greater injury upon the plaintiff than
granting it would on the defendants; that the plaintiff has no ade-
quate remedy at law; that the public officers charged with the duty
to protect the plaintiff’s property are unable to furnish adequate
protection, in that the injury to the plaintiff’s property has been
caused not by any acts of the defendants which are violations of the
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criminal law, but rather by acts which are unlawful from the point
of view of the civil law of the Commonwealth; that the plaintiff has
not failed to comply with any obligation imposed upon it by law; and
that the plaintiff has made every reasonable effort to settle the dis-
pute by negotiation and “with the aid of available governmental
machinery.”

The defendants rely upon certain of the more recent cases in the
Supreme Court of the United States. ... We do not understand,
however, that that court has held that picketing in support of an
unlawful objecclive cannot be enjoined. See Carpenters & Joiners
Union of America, Local No. 213 v. Ritter’s Cafe, 315 U.S. 722, 727-
728; Bakery & Pastry Drivers & Helpers, Local 802 of the Interna-
tional Brotherhood of Teamsters v. Wohl, 315 U.S. 769, 775. . . .
Until there is an unequivocal pronouncement to that effect we ad-
here to the view of the law laid down in our own decisions. . .
Decree affirmed with costs.!

Case Questions

. State the purpose of the strike, detailing the disputed provision.

What is the issue of the case?

3. Distinguish the terms closed shop, union shop, preferential union shop,
and maintenance of membership.

4. Why did the court hold a maintenance of membership strike to be un-
lawful ?

5. Is all peaceful picketing prohibited in Massachusetts?

6. How does the court reconcile its decision with recent pronouncements
of the Supreme Court?

7. Does this decision represent the minority view on the question of main-
tenance of membership?

8. Explain the status of union security arrangements under the National

Labor Relations Act of 1947,

_[QH

! The National Labor Relations Act of 1947 provides in Sec. 14 (b):
“Nothing in this Act shall be construed as authorizing the execution or applica-
tion of agreements requiring membership in a labor organization as a condition
of employment in any state or territory in which such execution or application
is prohibited by State or Territorial law.” Thus, while the National Labor
Relations Act permits union sccurity to the extent defined by Sec. 8 (a) (3), it
leaves to the discretion of the several states whether they will countenance any
form of union security agreement. Complete outlawry of union security agree-
ments is therefore permissible by the states. The states cannot, on the other
hand, as a matter of public or other policy, permit the closed shop as to em-
ployees in interstate commerce, for this would violate the prohibition of Sec. 8
(a) (3) above. At this writing, the majority of states permit union security
arrangements. States forbidding them are tabulated in the chapter on State
Regulation of Labor Unions,
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SECTION 23. SITDOWN STRIKE

The depression of the thirties witnessed the rise of a new strike
weapon, born of the fear which workers had during this era that, if
they engaged in a normal walkout, they would be readily replaced by
the employer because of the glutted labor market. The leading pro-
nouncement on the legal status of sitdown strikes is the Fansteel
decision, which is digested in the body of the Holland case below.

HOLLAND v. MINNEHOMA OIL & GAS CO.
Supreme Court of Oklahoma, 1939. 184 Okla. 640, 89 P. (2d) 761

DANNER, J. This case involves a one-man sitdown strike. Though
we have carefully noted all the facts of the case, a detailed statement
thereof is unnecessary. In material substance the following is the
situation. The defendant, a laborer in the oil fields, was unable to
agree with his employer, the plaintiff, or with the plaintiff’s operat-
ing agent, as to the terms of his employment. He thereupon took
physical possession of a producing oil well, by removing certain
essential wires in the engine equipment and sitting upon the clutch
lever so that others could not resume the operation of the well. He
stated that no one other than himself would be allowed to operate
the well, and that it would take a court order to remove him. Ac-
cordingly, the plaintiff brought the present injunction action for the
purpose of removing him and to enjoin him from interfering with
the peaceable operation of the well. The trial judge held for the
plaintiff, and defendant appeals.

The defendant asserts that in view of the fact that the case in-
volves a dispute between an employer and employee, the trial court
was without jurisdiction to issue an injunction, and cites Section
10878, O.S. 1931, 40 Okla. St. Ann. Sec. 166. In substance that sec-
tion provides that no agreement between two or more persons con-
cerning an act in furtherance of any trade dispute shall be deemed
criminal if such act committed by one person would not be a crime,
and forbids issuance of any restraining order or injunction with re-
lation thereto. The section further provides that nothing therein
shall be construed to authorize force or violence.

The defendant fails to assert or explain any theory by which the
statute may be held applicable to this case. The mere fact that an
employer and an employee are involved in the case does not forbid
the issuance of an injunction, in the absence of conditions prescribed
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by the statute. The section itself reveals several reasons why it is
not in point, but it is only necessary to observe the provision that
nothing in the section shall be construed to authorize force or vio-
lence. Giving the statute the construction apparently asked by the
defendant would be the authorization of at least force, if not vio-
lence, for clearly enough the defendant forcibly took or retained pos-
session of his employer’s property, without the slightest legal right.
The section itself plainly prescribes that it shall not be so construed
as to authorize the conduct of which defendant was guilty. The con-
tention of the defendant in respect to this section of our statute, and
the reasoning applicable thereto, are virtually the same as will be
treated in the next proposition, concerning the status of sitdown
strikers under the National Labor Relations Act.

The defendant next contends that he was justified in this seizing
his employer’s property, by virtue of the National Labor Relations
Act, 29 U.S.C.A. Sec. 151 et seq. The defendant contends that when
the occurrences involved herein took place, a complaint was pending
by the plaintiff’s employees before the National Labor Relations
Board and, further, that by the terms of the proposed contract of em-
ployment between him and plaintiff he would have been denied the
benefits of the aforesaid Act of Congress. We do not agree that the
evidence supports the conclusions which defendant has drawn, but,
for facility of reasoning, let us assume that the employer had violated
the provisions of the National Labor Relations Act. Would it follow
that defendant was thereby entitled forcibly to seize and retain pos-
session of his employer’s property, and that the employer was com-
pelled to submit thereto? Certainly not.

The Supreme Court of the United States has recently spoken very
emphatically and decisively upon this question. The case of Fansteel
Metallurgical Corporation v. National Labor Relations Board, T Cir.,
98 F. 2d 375, was appealed to the Supreme Court and decided in
National Labor Relations Board v. Fansteel Metallurgical Corpora-
tion, 59 S. Ct. 490, 306 U.S. 240. In that case certain employees were
dissatisfied with an admitted violation of the aforesaid Act by the
employer. In order to force the employer to the terms desired by the
employees they staged a sitdown strike in two of the employer’s “key
buildings,” so that the employer had to shut down the factory. The
employer discharged the employees, and also obtained an injunction
requiring them to surrender the premises. If the employer was en-
titled to discharge the employees it naturally would follow that he
would be entitled to the injuiiction. The following is from the opin-
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ion of the Supreme Court of the United States on the question of the
employer’s right to discharge, under those circumstances:

“Nor is it questioned that the seizure and retention of respondent’s
property were unlawful. It was a high-handed proceeding without
shadow of legal right. It became the subject of denunciation by the
state court under the state law, resulting in fines and jail sentences
for defiance of the court’s order to vacate and in a final decree for
respondent as the complainant in the injunction suit.

“This conduct on the part of the employees manifestly gave good
cause for their discharge unless the National Labor Relation Act
abrogates the right of the employer to refuse to retain in his employ
those who illegally take and hold possession of his property. . . .

“For the unfair labor practices of respondent the Act provided a
remedy. Interference in the summer and fall of 1936 with the right
of self-organization could at once have been the subject of complaint
to the Board. The same remedy was available to the employees when
collective bargaining was refused on February 17, 1937. But repre-
hensible as was that conduct of the respondent, there is no ground
for saying that it made respondent an outlaw or deprived it of its
legal right to the property. The employees had the right to strike
but they had no license to commit acts of violence or to seize their
employer’s plant. We may put on one side the contested questions
as to the circumstances and extent of injury to the plant and its
contents in the efforts of the men to resist eviction. The seizure and
holdings of the buildings was itself a wrong apart from any acts of
sabotage. But in its legal aspect the ousting of the owner from law-
ful possession is not essentially different from an assault upon the
officers of an employing company, or the seizure and conversion of
its goods, or the despoiling of its property or other unlawful acts in
order to force compliance with demands. To justify such conduct
because of the existence of a labor dispute or of an unfair labor prac-
tice would be to put a premium on resort to force instead of legal
remedies and to subvert the principles of law and order which lie
at the foundations of society.

“As respondent’s unfair labor practices afforded no excuse for
the seizure and holding of its buildings, respondent had its normal
rights of redress. . . .

“This was not the exercise of ‘the right to strike’ to which the
Act referred. It was not a mere quitting of work and statement of
grievances in the exercise of pressure recognized as lawful. It was
an illegal seizure of the buildings in order to prevent their use by the
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employer in a lawful manner and this by acts of force and violence
to compel the employer to submit. When the employees resorted to
that sort of compulsion, they took a position outside the protection
of the statute and accepted the risk of the termination of their em-
ployment upon the grounds aside from the exercise of the legal rights
which the statute was designed to conserve.”

It is thercfore clear that the National Labor Relations Act, 29
U.S.C.A. Sec. 151 et seq., did not justify the defendant in taking
physical possession of the employer’s property and withholding same
from said employer. This disposes of the defendant’s second propo-
sition.

The judgment is affirmed.

Case Questions

. What did defendant do in this case?

How does defendant justify his action?

Why did the court hold inapplicable the anti-injunction statute of Okla-
homa?

What defense is asserted under the National Labor Relations Act?
How does the court answer this latter argument?

. State the facts and rule of the Fansteel case.

W=

@Ult;
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SECTION 24. SEA STRIKE

The Rees case in this section develops the proposition that the
same rules of strike law are not applicable to seamen as are applied
to shore workers, especially when the former are on the high seas.
This decision was selected because the seamen involved, though
aboard ship, were neither on the high seas nor were they at safe
anchor. As such, the court was faced with a difficult determination.

REES v. UNITED STATES
Circuit Court of Appeals, Fourth Circuit, 1938. 95 Fed. (2d) 784

NorTHCOTT, C. J. ... The defendants were unlicensed members
of the crew of the steamship Algic, a freight vessel owned by the
United States Maritime Commission, an agency of the United States
government, being operated for the Commission by the American
Republics Line, under a temporary agreement in conformity with
Section 707 (c¢) of the Merchant Marine Act of 1936, Title 486,
U.S.C.A. Sec. 1197(c). On July 16, 1937, at Jacksonville, Fla., ship-
ping articles were signed for a full complement of officers and crew,
numbering 38 and including the defendants, for a voyage to South
American ports and return, the voyage not to exceed 12 months in
duration. The vessel, in command of Captain Joseph A. Gainard, sailed
two days later and reached the port of Montevideo, Uruguay, home-
ward bound, on September 10, 1937, about 6:45 a. m. The Algic was
anchored in the harbor, using two anchors, about three-quarters of
a mile from the dock, between the inner and outer breakwaters. The
purpose of her call at Montevideo was to load a miscellaneous cargo,
which had to be done from lighters, the work of loading being done
by stevedores, who had been arranged for by the local agent of the
ship. The only work to be done by the crew of the vessel, with re-
gard to the loading of the cargo, was to furnish steam from the
engineering department to give power in the operation of the winches
and other machinery used in lifting the freight from the lighters and
placing it in the holds of the ship. The crew had no part in the actual
handling of the freight, and while cargo is being loaded in port ihe
crew are assigned certain duties, such as painting, cleaning, chipping,
etc. These orders for the day beginning at 8 o’clock a. m. were given
to the crew by the officers through the boatswain, as was the usual
custom.

About 7 o’clock a. m. the stevedores went on board and proceeded
to load cargo. Members of the crew learned that a stevedores’ strike
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was in progress in the port and saw a number of natives, presumably
striking stevedores, encircling the Algic in launches, shouting and
making menacing gestures at the crew and the stevedores on the
dock.

Shortly after 8 o’clock a. m. the crew called a meeting, at which
all the defendants were present, and after a discussion concluded that
the stevedores working on the vessel were strike breakers and decided,
by a unanimous vote, to notify the officers of the ship that they
would not work with or assist the stevedores on the ship and selected
two delegates, defendant Rees, of the deck department, and one
Lampkin of the engine department, to notify the officers of their
decision. It was also decided at the meeting that the steam would be
turned off, if necessary, in order to stop the work of the steve-
dores. . . .

During the morning it became necessary to shift the anchorage
and one of the engineers turned the steam on so that could be done.
The anchors were changed by the chief officer assisted by the third
mate.

About 5 o’clock p. m. the captain and the Consul having returned
to the ship, the captain assembled the crew in the presence of the
other officers and the Consul, and informed them that he had com-
municated with the Maritime Commisnsion and had been directed to
put such men as refused to obey his lawful orders in irons. Each
member of the crew was then asked if he would obey the orders of
the captain and work with the stevedores, and they all agreed to do
so. The next day the cargo was loaded by the same stevedores who
started the work the first day, a delay of 24 hours having been occa-
sioned by the events detailed. . . .

The statute which the defendants were charged with violating
is Title 18, U.S.C.A. Sec. 483, Criminal Code, Sec. 292, which reads
as follows: “Inciting revolt or mutiny on shipboard. Whoever, being
of the crew of a vessel of the United States, on the high seas, or on
any waters within the admiralty and maritime jurisdiction of the
United States, endeavors to make a revolt or mutiny on board such
vessel, or combines, conspires, or confederates with any other person
on board to make such revolt or mutiny, or solicits, incites, or stirs
up any other of the crew to disobey or resist the lawful orders of
the master or other officer of such vessel, or to refuse or neglect
their proper duty on board thereof, or to betray their proper trust,
or assembles with others in a tumultuous and mutinous manner, or
makes a riot on board thereof, or unlawfully confines the master or
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other commanding officer thereof, shall be fined not more than $1,000,
or imprisoned not more than five years or both.” . . .

As to the fourth question, whether the crew of which the defend-
ants were members, had, under the circumstances, a lawful right to
strike, we are confronted with the fact that what happened was
more than a strike in the commonly accepted meaning of that word.
Refusal to work might constitute a strike on shore but the shutting
off of the steam constituted an assumption of authority over the ship
and its cargo. Had a sudden storm come up, and it was shown that
this was liable to happen in that harbor, the delay, necessary in
turning the steam back on, might have resulted disastrously.

That seamen on a vessel, signed on for a voyage, work under
different conditions from workers on shore and must, of necessity,
be governed by different rules, with regard to their right to strike,
cannot be controverted. The laws of the United States concerning
seamen, their rights and their trcatment, are more liberal and more
favorable to the seamen than the laws of any other country. Great
care has been taken by Congress to safeguard their rights and pro-
tect them from injustice. They are given every opportunity to secure
redress for any grievance they may have on their return from a
voyage, and the consular officers of the United States are required
by law to give them every protection. The number of seamen re-
quired to constitute a crew for a vessel of a certain class and the
number of hours they may be required to work are fixed by statute.
The articles required to be signed specify the standard of food to be
given them on a voyage and severe penalties are imposed for their
benefit when there is any withholding of their wages. They are in-
sured against dismissal during the course of a voyage. These safe-
guards have not been thrown around workers ashore.

In view of the almost paternal attitude adopted toward them by
the government it seems not only right and proper, but absolutely
necessary, that seamen in their turn be required to render, while on
a voyage, unquestioned obedience to the lawful orders of their su-
perior officers, otherwise travel by sea would be made unsafe, uncer-
tain, and impracticable. There must be some supreme authority in
command of a ship on a foreign voyage. Away from the home coun-
try no immediate resort can be had to the authorities or the courts
of the home government. The captain is obviously the proper person
to vest with this supreme authority and as was said by Joseph P.
Kennedy, then chairman of the United States Maritime Commission,
in submitting an Economic Survey of the American Merchant Marine
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to Congress in November, 1937: “Shippers and travelers realize that
disorderly vessels are likely to be unsafe vessels. Safety at sea is
based upon order and discipline as much as, if not more than, the
quality of equipment. ‘Personnel is to material,” said the great
Nelson, ‘as three is to one.” The man with a rifle makes the army;
good forecastle hands make the ship. The sea is no place for divided
authority. When a man puts foot on the deck of a ship he becomes
part of a disciplined organism subject to the navigation laws of the
United States. Seamen must recognize that the nature of their call-
ing, which gives them a unique status under the law, also imposes
upon them obligations not common to shore occupations.” .

It is contended on behalf of the defendants that the National
Labor Relations Act, 49 Stat. 449, Title 29, U.S.C.A. Sec. 151, in
which the right of workers to strike is recognized, applies to seamen
on a voyage. While this act may govern workers on vessels in some
respects, as was held in Black Diamond S.S. Corporation v. National
Labor Relations Board, 94 F. 2d 875, decided by the Circuit Court of
Appeals for the Second Circuit on February 14, 1938, there is noth-
ing in the act to indicate that Congress intended to disregard the
fact that working conditions of seamen differ from those affecting
workers ashore, or that Congress intended to repeal the act upon
which the indictment in this case is based. It is of interest in this
connection that, in the year following the enactment of the National
Labor Relations Act, Congress passed the Maritime Commission Act
which deals particularly with wages and working conditions of Amer-
ican seamen. 46 U.S.C.A. Sec. 1131.

When articles are signed by a crew for a voyage, all bargaining,
individual or collective, is ended for the duration of the voyage. A
contract is made, binding both owner and seaman, that is lawful,
if the articles comply with the statutes, and should be lived up to
scrupulously.

The laws of the United States require seamen to sign articles
promising, during the voyage signed for, obedience to all lawful com-
mands of their superior officers, and it certainly cannot be success-
fully maintained that therc exists a right to strike in violation of
the law. . . .

The defendants contend that the crew of a vessel which is moored
to a dock or is at anchor in a safe harbor have the right to strike
and that the Mutiny Act, 18 U.S.C.A. Sec. 483, has no application to
seamen in such a situation. But that question is not presented for
decision in this case. As we have already pointed out, the Algic was
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not in fact moored to the dock or at anchor in a safe harbor, but was
in such a position that the obedience of the crew to the orders of the
master was essential to her safety. In such a case, the same rule is
applicable as though the vessel were ai sea, as this court decided in
Hamilton v. United States, 4 Cir., 268 F. 15.

The defendants, under the circumstances shown by the evidence,
had no right to strike, and the trial judge was right in so instructing
the jury. . . .

The contention of the defense that the action of the crew in
notifying the officers that they would not work was merely a protest
against working with strike breakers, and not a refusal to obey
orders, was left to the jury under a plain instruction from the court
that if the contention of the defendants was believed, a verdict of
not guilty should be returned. The jury by its verdict of guilty re-
jected this theory.

The conduct of the judge throughout the trial and his charge to
the jury were eminently fair to the accused. There was no error in
the trial, and the judgment of the court below is affirmed.

A ffirmed.

Case Questions
1. Is this a criminal or a civil action?
2. At the time of the strike, where was the vessel located? Wus this a
good defense?

3. Did defendants have a labor dispute with the owners of the vessel, or
did they stop work in sympathy?

. Did the court consider the action of the engincers a strike, or was it
mutiny?

. What safeguards has the law cast around seamen?

Did the court hold the National Labor Relations Act applicable to seamen?

. When do colleetive bargaining rights terminate for seamen?

>

[owm

1In accord with the principal case is Southern Steamship Co. v. N.L.R.B.,
Supreme Court of the U. S., 1942, 316 U.S. 31, 62 Sup. Ct. 886.
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SECTION 25. STRIKE INVOLVING THE MAILS

Though In re Debs was handed down over fifty years ago, it is
still a celebrated decision (1) on the inherent powers of chancery
courts to issue injunctions and (2) the federal power to eliminate
obstructions to the free passage of the mails. The Debs decision,
which is reprinted in this section, made ever more popular the usage
of the injunction to quell labor pressure and aroused no end of con-
sternation in the ranks of labor. The effect of the Debs ruling upon
labor was finally localized with the passage of the Anti-Injunction
Act of 1932. (See Section 16 of Chapter 4, page 105.)

IN RE DEBS, PETITIONER
Supreme Court of the United States, 1895. 158 U.S. 564, 15 Sup. Ct. 900

The issue for decision by the court was clearly stated by Mr. Lyman Trum-
bull, attorney for Eugene Debs and other convicted union officers. It is therefore
quoted here prior to Justice Drewer’s decision.

MR. LYMAN TRUMBULL. The bill states that the prisoners are
officers and members of an organization known as the American Rail-
way Union; that in May, 1894, a dispute arose between the Pullman
Palace Car Company and its employees which resulted in the em-
ployees leaving the service of the company; that the prisoners, offi-
cers of the American Railway Union combining together, and with
others unknown, with the purpose to compel an adjustment of the
said differences and dispute between said Pullman Co. and its em-
ployees, caused it to be given out through the newspapers of Chicago,
generally, that the American Railway Union would at once create a
boycott against the cars manufactured by said Pullman Palace Co.,
and that in order to make said boycott effective, the members of the
American Railway Union who were some of them employed as train-
men or switchmen, or otherwise, in the service of the railroads men-
tioned, which railroads or some of them are accustomed to haul the
sleeping cars manufactured by the Pullman Palace Car Co., would be
directed to refuse to perform their usual duties for said railroad
companies and receivers in case said railroad companies thereafter
attempted to haul Pullman sleeping cars.

Such is the gist of the bill. All that is subsequently alleged as to
what was done by the prisoners, was for the purpose of compelling
an adjustment of the difference between the Pullman Company and
its employees. To accomplish this, the American Railway Union
called upon its members to quit work for the companies which had
persisted in hauling the Pullman cars. Was there anything unlawful
in this? . . .
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The boycott of the Pullman sleepers was, as the bill shows, not to
obstruct commerce, but for an entirely different purpose.

It was not unlawful for the American Railway Union to call off
the members of the organization, although it might incidentally affect
the operation of the railroads. Refusing to work for a railroad com-
pany is no crime, and though such action may incidentally delay the
mails or interfere with interstate commerce, it being a lawful act,
and not done for that purpose, is no offence. . .

BREWER, J. The case presented by the bill is this: The United
States, finding that the interstate transportation of persons and prop-
erty, as well as the carriage of the mails, is forcibly obstructed, and
that a combination and conspiracy exists to subject the control of
such transportation to the will of the conspirators, applied to one of
their courts, sitting as a court of equity, for an injunction to restrain
such obstruction and prevent carrying into effect such conspiracy.
Two questions of importance are presented: First. Are the relations
of the general government to interstate commerce and the transpor-
tation of the mails such as authorize a direct interference to prevent
a forcible obstruction thereof? Second. If authority exists, as au-
thority in governmental affairs implies both power and duty, has a
court of equity jurisdiction to issue an injunction in aid of the per-
formance of such duty? . . .

As, under the Constitution, power over interstate commerce and
the transportation of the mails is vested in the national government,
and Congress by virtue of such grant has assumed actual and direct
control, it follows that the national government may prevent any un-
lawful and forcible interference therewith. But how shall this be
accomplished? Doubtless, it is within the competency of Congress to
prescribe by legislation that any interference with these matters shall
be offences against the United States, and prosecuted and punished
by indictment in the proper courts. But is that the only remedy?
Have the vast interests of the nation in interstate commerce, and in
the transportation of the mails, no other protection than lies in the
possible punishment of those who interfere with it? To ask the ques-
tion is to give the answer. By article 3, section 2, clause 3, of the
Federal Constitution, it is provided: ‘“The trial of all crimes except
in cases of impeachment shall be by jury; and such trial shall be held
in the State where the said crime shall have been committed.” If
all the inhabitants of a State, or even a great body of them, should
combine to obstruct interstate commerce or the transportation of the
mails, prosecutions for such offences had in such a community would
be doomed in advance to failure. And if the certainty of such failure
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was known, and the national government had no other way to en-
force the freedom of interstate commerce and the transportation of
the mails than by prosecution and punishment for interference there-
with. the whole interests of the nation in these respects would be at
the absolute mercy of a portion of the inhabitants of that single
State.

But there is no such impotency in the national government. The
entire strength of the nation may be used to enforce in any part of
the land the full and free exercise of all national powers and the
security of all rights entrusted by the Constitution to its care. The
strong arm of the national government may be put forth to brush
away all obstructions to the freedom of interstate commerce or the
transportation of the mails. If the emergency arises, the army of the
Nation, and all its militia, are at the service of the Nation to compel
obedience to its laws.

But passing to the second question, is there no other alternative
than the use of force on the part of the executive authorities when-
ever obstructions arise {o the freedom of interstate commerce or the
transportation of the mails? Is the army the only instrument by
which rights of the public can be enforced and the peace of the na-
tion preserved? Grant that any public nuisance may be forcibly
abated either at the instance of the avthorities, or by any individual
suffering private damage therefrom, the existence of this right of
forcible abatement is not inconsistent with nor does it destroy the
right of appeal in an orderly way to the courts for a judicial deter-
mination, and an exercise of their powers by writ of injunction and
otherwise to accomplish the same result. . . . As a rule, injunctions
are denied to those who have adequate remedy at law. Where the
choice is between the ordinary and the extraordinary processes of
law, and the former is sufficient, the rule will not permit the use of
the latter. In some cases of nuisance and in some cases of trespass,
the law permits an individual to abate the one and prevent the other
by force, because such permission is necessary to the complete pro-
tection of property and person. When the choice is between redress
or prevention of injury by force and by peaceful process, the law is
well pleased if the individual will consent to waive his right to the
use of force and await ils action. Therefore, as between force and
the extraordinary writ of injunction, the rule will permit the latter.

So, in the case before us, the right to use force does not exclude
the right of appeal to the courts for a judicial determination and for
the exercise of all their powers of prevention. Indeed, it is more to
the praise than to the blame of the government, that, instead of de-
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termining for itself questions of right and wrong on the part of these
petitioners and their associates and enforcing that determination by
the club of the policeman and the bayonet of the soldier, it submitted
all those questions to the peaceful determination of judicial tri-
bunals, and invoked their consideration and judgment as to the meas-
ure of its rights and powers and the correlative obligations of those
against whom it made complaint. And it is equally to the credit of
the latter that the judgment of those tribunals was by the great
body of them respected, and the troubles which threatened so much
disaster terminated.

Neither can it be doubted that the government has such an in-
terest in the subject-matter as enables it to appear as party plaintiff
in this suit. It is said that equily only interferes for the protection
of property, and that the government has no property interest. A
sufficient reply is that the United States have a property in the mails,
the protection of which was one of the purposes of this bill. Searight
v. Stokes, 3 How. 151, 169. . . .

It is obvious from these decisions that while it is not the province
of the government to interfere in any mere matter of private con-
troversy between individuals, or to use its great powers to enforce
the rights of one against another, yet, whencver the wrongs com-
plained of are such as affect the public at large, and are in respect
of matters which by the Constitution are entrusted to the care of the
Nation, and concerning which the Nation owes the duty to all the
citizens of securing to them their common rights, then the mere fact
that the government has no pecuniary interest in the controversy is
not sufficient to exclude it from the courts, or prevent it from taking
measures therein to fully discharge those constitutional duties.

The national government, given by the Constitution power to
regulate interstate commerce, has by express statute assumed juris-
diction over such commerce when carried upon railroads. It is
charged, therefore, with the duty of keeping those highways of in-
terstate commerce free from obstruction, for it has always been
recognized as one of the powers and duties of a government to re-
move obstructions from the highways under its control. . . .

It surely cannot be seriously contended that the court has juris-
diction to enjoin the obstruction of a highway by one person, but
that its jurisdiction ceases when the obstruction is by a hundred
persons. It may be true, as suggested, that in the excitement of pas-
sion a mob will pay little heed to processes issued from the courts,
and it may be, as said by counsel in argument, that it would savor
somewhat of the puerile and ridiculous to have read a writ of injunc-
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tion to Lee’s army during the late civil war. It is doubtless true that
inter arma leges silent, and in the throes of rebellion or revolution the
processes of civil courts are of little avail, for the power of the courts
rests on the general support of the people and their recognition of
the fact that peaceful remedies are the true resort for the correction
of wrongs. But does not counsel’s argument imply too much? Is it
to be assumed that these defendants were conducting a rebellion or
inaugurating a revolution, and that they and their associates were
thus placing themselves beyond the reach of the civil process of the
courts? We find in the opinion of the Circuit Court a quotation from
the testimony given by one of the defendants before the United States
Strike Commission, which is sufficient answer to this suggestion:

“As soon as the employeces found that we were arrested, and
taken from the scene of action, they became demoralized, and that
ended the strike. It was not the soldiers that ended the strike. It
was not the old brotherhoods that ended the strike. It was simply
the United States courts that ended the strike. Our men were in a
position that never would have been shaken, under any circumstances,
if we had been permitted to remain upon the field among them. Once
we were taken from the scene of action, and restrained from sending
telegrams or issuing orders or answering questions, then the minions
of the corporations would be put to wovk.

“. . . Our headquarters were temporarily demoralized and aban-
doned, and we could not answer any messages. The men went back
to work, and the ranks were broken, and the strike was broken up

. not by the army, and not by any other power, but simply and
solely by the action of the United States courts in restraining us
from discharging our duties as officers and representatives of our
employees.”

Whatever any single individual may have thought or planned, the
great body of those who were engaged in these transactions contem-
plated neither rebellion nor revolution, and when in the due order of
legal proceedings the question of right and wrong was submitted to
the courts, and by them decided, they unhesitatingly yielded to their
decisions. The outcome, by the very testimony of the defendants,
attests the wisdom of the course pursued by the government, and
that it was well not to oppose force simply by force, but to invoke
the jurisdiction and judgment of those tribunals to whom by the
Constitution and in accordance with the settled conviction of all citi-
zens is committed the determination of questions of right and wrong
between individuals, masses, and States.
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It must be borne in mind that this bill was not simply to enjoin
a mob and mob violence. It was not a bill to command a keeping of
the peace; much less was its purport to restrain the defendants from
abandoning whatever employment they were engaged in. The right
of any laborer, or any number of laborers, to quit work was not
challenged. The scope and purpose of the bill was only to restrain
forcible obstructions of the highways along which interstate com-
merce travels and the mails are carried. And the facts set forth at
length are only those facts which tended to show that the defendants
were engaged in such obstructions.

A most earnest and eloquent appeal was made to us in eulogy of
the heroic spirit of those who threw up their employment, and gave
up their means of earning a livelihood, not in defence of their own
rights, but in sympathy for and to assist others whom they believed
to be wronged. We yield to none in our admiration of any act of
heroism or self-sacrifice, but we may be permitted to add that it is
a lesson which cannot be learned too soon or too thoroughly that under
this government of and by the people the means of redress of all
wrongs are through the courts and at the ballot-box, and that no
wrong, real or fancied, carries with it legal warrant to invite as a
means of redress the cooperation of a mob, with its accompanying
acts of violence.

We have given to this case the most careful and anxious attention,
for we realize that il touches closely questions of supreme importance
to the people of this country. Summing up our conclusions, we hold
that the government of the United States is one having jurisdiction
over every foot of soil within its territory, and acting directly upon
each citizen; that while it is a government of enumerated powers, it
has within the limits of those powers all the attributes of sovereignty ;
that to it is committed power over interstate commerce and the trans-
mission of the mail; that the powers thus conferred upon the national
government are not dormant, but have been assumed and put into
practical exercise by the legislation of Congress; that in the exercise
of those powers it is competent for the nation to remove all obstruc-
tions upon highways, natural or artificial, to the passage of interstate
commerce or the carrying of the mail; that while it may be competent
for the government (through the executive branch and in the use of
the entire executive power of the nation) to forcibly remove all such
obstructions, it is equally within its competency to appeal to the civil
courts for an inquiry and determination as to the existence and char-
acter of any alleged obstructions, and if such are found to exist, or
threaten to occur, to invoke the powers of those courts to remove or
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restrain such obstructions; that the jurisdiction of courts to interfere
in such matters by injunction is one recognized from ancient times
and by indubitable authority ; that such jurisdiction is not ousted by
the fact that the obstructions are accompanied by or consist of acts
in themselves violations of the criminal law; that the proceeding by
injunction is of a civil character, and may be enforced by proceed-
ings in contempt; that such proceedings are not in execution of the
criminal laws of the land; that the penally for a violation of injunc-
tion is no substitute for and no defence to a prosecution for any
criminal offences committed in the course of such violation; that the
complaint filed in this case clearly showed an existing obstiruction
of artificial highways for the passage of interstate commerce and the
transmission of the mail—an obstruction not only temporarily exist-
ing, but threatening to continue; that under such complainti the Cir-
cuit Court had power to issue its process of injunction; that it hav-
ing been issued and served on thesc defendants, the Circuit Court
had authority to inquire whether its orders had been disobeyed, and
when il found that they had been, then to proceed under Section 725,
Revised Statutes, which grants power “to punish, by fine or im-
prisonment, . . . disobedience, . . . by any party . . . or other per-
son, to any lawful writ, process, order, rule, decree or command,”
and enter the order of punishment complained of; and, finally, that,
the Circuit Court having full jurisdiction in the premises, its finding
of the fact of disobedience is not open to review on habcas corpus in
this or any other court. . . .
The petition for a writ of habeus corpus is denied.

Case Questions

1. State the casc as presented by Mr. Lyman Trumbull, attorney for the
defense.

2. What questions does Justice Brewer raise in the opening paragraph of
his decision?

3. Can the United States punish eriminally an unlawful obstruction of inter-
state commerce or the mails?

4. Justice Brewer states a weakness in the criminal law, and explains his
position. Do you agree with the soundness of his reasoning?

5. Does Justice Brewer believe the injunction to be an appropriate remedy
under the facts of this case?

6. The defense asserted that the United States has no property right in the
mails and therefore equity, which protects only property rights, has no
injunctive jurisdiction. How does the court reply?

7. Is it the province of government to interfere in matters of private con-
troversy ?

8. State the conclusions summed up in the last paragraph of the case.
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SECTION 26. STRIKE INVOLVING INTERSTATE
COMMERCE

Is a strike illegal, in the absence of statute or emergency char-
acter, because it is one that hampers interstate commerce? This con-
tention was made in the affirmative by the Great Northern Railway
during a series of railroad strikes in the twenties. The answer of
the court is given below, surrounded by a discussion of the labor
injunction that is not without some humor. Judge Bourquin, in 1922,
foretells accurately the possibility of greater public intervention in
economic affairs in his classic statement, “Society has not progressed
to insure work, or to recognize a substantial interest in a job had,
though perhaps the spirit of the times, if not their necessity, even
as the Clayton Act, tends in the direction of the latter at least.”

GREAT NORTHERN RY. CO. v. LOCAL GREAT FALLS LODGE OF
INTERNATIONAL ASS’N OF MACHINISTS, NO. 287

United States District Court, D. Montana, 1922. 283 Fed. 557

BoURQUIN, D. J. This is a hearing upon the interstate railway
corporation plaintiff’s application to restrain, pending suit, alleged
activities of the labor union defendants. No restraining order issued,
and a situation fraught with possibilities of grave irreparable injury
requires prompt decision. .

The parties are in the throes of the nation-wide railway strike of
July 1, 1922. To plaintiff’s charge that defendants, in their refusal
to abide by the federal Labor Board’s wage scale, “strike against the
United States,” defendants counter that the associated railroads, in
their analogous refusals in respect to some of the board’s orders, first
and likewise strike. .

The strike hampers and threatens to incidentally stop plaintiff’s
inlerstate transportation. This is not unlawful, and warrants no in-
junection, so long as but an unintended consequence of lawful exercise
of defendants’ rights. Although in conflict in some particulars, the
evidence is clear and undisputed in sufficient others to disclose that
plaintiff’s efforts to continue train service are virtually nullified by
threats, force, and intimidation inflicted upon such employees as it
secures.

These evil acts include excessive masses or groups on or too near
plaintiff’s premises, libelous epithets and names, unpeaceful domi-
ciliary visits, undue restraint, deportation, and threats of bodily in-
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jury, in part executed, and which are committed by men singly and
in concert, at various times and places. Plaintiff alleges all this is
in execution of a conspiracy entered into by defendants to coerce
plaintiff from applying the wage scale aforesaid, and defendants deny
the charge. It is admitted by plaintifl that the national organizations,
with jurisdiction over defendants, command the use of none but law-
ful methods, and it is asserted by defendants they obey, but cannot
restrain their members, if disposed to disobey. This assertion is sup-
ported by the cvidence and accepled as true for the purpose of this
proceeding. . . .

. . . If in the emergency defendants cannot restrain their mem-
bers, it is the duty of the court in law enforcement to do so, therein
serving the best interests of defendants no less than those of plaintiff,
nor overlooking those of the third party aforesaid.

All voluntary associations, ineluding labor unions, for acts of their
members are responsible to some extent on the theory of agency.
Acts not authorized may be ratified, expressly or by implication. Tt
is not always enough to repudiate the acts, for, unless the members
are disciplined sufficienily to prevent revctition, the inference that
the associations approve, even as they profit by the acts, may be
inevitable, despite the most solemn disavowal of them. The associa-
tions can preserve their integrity against impairment by rebellious
members, for they have power to control, and even expel, the latter,
if necessary. In present circumstances, suits are brought against the
association by name, and thus against all the members. . . .

It is emphasized that the principles applicable to injunctions are
the same in conlroversies between employers and employees as in any
others. Injunections go only in cases of urgent necessity, made to
appear by compelent, material, credible, and preponderating evidence,
to guard against injuries, not merely feared by the applicant, but
reasonably to be apprehended, and likely to be irreparable. They
are extraordinary remedies, granted with great caution, and in the
exercise of sound judicial discretion. That the applicant is annoyed,
threatened, and injured will never justify a court to grant him an
injunction, unless these trespasses are so great that they threaten
him with irreparable injury, within the settled meaning of that term
in equity.

Experience warns against injunctions upon only affidavits to vital
issues, and that may surprise defendants. The cvidence that may
well warrant an emergency restraining order, until hearing can be
had upon the application for an injunction, may fall short to justify
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the latter. As no one is to be subjected to injunction merely because
it will not injure him (though an unwarranted injunction is an in-
dignity, and always injurious), before he is enjoined a sufficient case
must be legally made out against him.

In strikes, employers too often with little cause are quick to seek
injunctions and their intimidating advantages, and courts too often
likewise grant them. The consequence is a disposition to view the
courts as partisans of the employers, and the judicial writs of in-
junction as weapons against employees however lawfully they be pro-
ceeding. And it is of this Pandora’s box of obvious evils to society
that the Clayton Act is designed to somewhat close the lid.

These controversies inevitably present provocative situations, and
may involve fugitive enconnters and dirorders, for which neither
parly may be solely responsible. Oftien trivial, they do not threaten
irreparable injury, and so do not warrant interposition by a court of
equity, but can be adequutely remedied by appeal to local authority.
It moy be, as contended, that near election time local administrations
are disposed to negleet duly in the premises and to ‘“play politics.”
Jut for that matler national administrations are likewise. It is of
the price, as of the vice, of democracies. Nevertheless, injunctions go
only in the circumstances aforesaid, and not merely to bridge gaps
of administrative dereliction.

The right of employees, of men, to work (of which so much is
heard during strikes, and so little other times), is but incidental,
and aids plaintiff none. However much that right be infringed, plain-
tiff cannot complain, save to the extent that it is part of unlawful
methods inflicting irreparable injury to plaintiff’s property rights.
The right itself is not absolute, but qualified—the right to sell labor
if a buyer be found, to solicit a job (and often hopelessly and un-
availingly), and {o work if and as long as the buyer or job giver
consenls and no longer. Society has not yet progressed to insure
work, or to recognize a substantial interest in a job had, though per-
haps the spirit of the times, if not their necessily, even as the Clay-
ton Act, tends in the direction of the latter at least.

In respect to the contention that the Anti-Trust Act (Comp. St.
Secs. 8820-8823, 8827-8830), in connection with Section 16 of the
Clayton Act (Comp. St. Sec. 88350), warrants injunction against
even peaceful persuasion of employees to cease work, if the result
otherwise is tnterruption of plaintiff’s interstate transportation, it is
unmamtainable. The interruption, an unintended consequence of law-
ful exercise of a right sanctioned by the law before and since the
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acts aforesaid, sanctioned by Section 20 of the latter act aforesaid, is
damnum absque injuria,' and not within said acts, so far as injunctive
relief is concerned.

In the matter of defendants’ request that the order enjoin plain-
tiff from maintaining more guards than pickets where the latter are
stationed, if and when it is made to appear that guards in any num-
ber are infringing upon defendants’ rights, a corrective can be ap-
plied. The order in respect to the number of defendants’ agents or
pickets can be amended when necessity is made to appear, as sug-
gested in the earlier and foregoing decision. Neither that decision
nor this assumes to limit the number composing any of defendants’
groups for persuasion only. What is reasonable and only persuasive
is a safe guide.

Order accordingly, effective on bond in the sum of $5,000.

Case Questions

1. Does the court feel that the stoppage of interstate transportation, oi
itself, warrants issuance of an injunction?

2. Describe the picketing engaged in.

3. Discuss the liability of the union for acts of its members as stated i
the case.

4. Does Judge Bourquin believe that courts had favored employers in the

issuance of injunctions?

Do you believe that local governing bodies, at election time, would tenc

to favor labor in a strike?

. What is meant by the phrase damnum ubsque injuria?

7. Does the last paragraph indicate that the equitable injunction is a flex
ible remedy?

8. What did Judge Bourquin say as to the size of railway guard and strik
ing picket groups?

o

(=2}

! Damage for which therc is no legal redress.
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SECTION 27. NATIONAL EMERGENCY STRIKES

The repeated walkouts or threats of walkouts on the part of the
United Mine Workers, imperiling the national interest, were largely
responsible for the inclusion of the national emergency strike provi-
sions in the National Labor Relations Act, Secs. 206-210. These
sections represent Congressional affirmation of the result reached by
the Supreme Court in deciding the legality of the 1946 coal miner
walkout, led by John L. Lewis. The central issue in U. S. v. U.M.W.
was whether the Federal Anti-Injunction Act imposed upon the fed-
eral government the same disability in securing injunctions that it
imposed on private employers. Many legal scholars are critical of the
reasoning employed in the majority opinion. For that reason, the
dissenting opinion of Justice Murphy is included.

The Mine Workers decision in this section is to be distinguished
from that of the Great Northern case (page 179) because of the
localized character of the strikes in the earlier situation. With the
modern trend moving definitely in the direction of industry-wide
bargaining, it is evident that an ever-increasing number of labor
disputes will fall into the national emergency strike category and
will therefore be subjected to the 80-day restraint imposed by Secs.
206-210 of the 1947 Act.

The decision following the Mine Workers case applies the above
interdiction to a threatened walkout of the National Maritime Union
and upholds the exercise of this power embodied in the National
Labor Relations Act.

UNITED STATES v. UNITED MINE WORKERS OF AMERICA
Supreme Court of the United States, 1947. 330 U.S. 258, 67 Sup. Ct. 677

VINSON, C. J. In October, 1946, the United States was in posses-
sion of, and operating, the major portion of the country’s bituminous
coal mines.

Terms and conditions of employment were controlled “for the
period of Government possession” by an agreement entered into on
May 29, 1946, between Secretary of Interior Krug, as Coal Mines
Administrator, and John L. Lewis, as President of the United Mine
Workers of America. The Krug-Lewis agreement embodied far-
reaching changes favorable to the miners; and except as amended
and supplemented therein, the agreement carried forward the terms
and conditions of the National Bituminous Coal Wage Agreement of
April 11, 1945.
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On October 21, 1946, the defendant Lewis directed a letter to
Secretary Krug and presented issues which led directly to the present
controversy.

According to the defendant Lewis, the Krug-lewis agreement car-
ried forward Sec. 15 of the National Bituminous Coal Wage Agree-
ment of April 11, 1945. Under that section either party to the
contract was privileged to give ten days’ notice in wriling of a desire
for a negotiating conference which the other party was required to
attend; fifteen days after the beginning of the conference either party
might give notice in writing of the termination of the agreement,
effective five days after receipl of such notice. Asscrting authority
under this clause, the defendant Lewis in his letter of October 21
requested that a conference begin November 1 for the purpose of
negotiating new arrangements concerning wages, hours, practices,
and other pertinent matiers appertaining to the bituminous coal
industry. . . .

Conferences were scheduled and began in Washington on Novem-
ber 1, both the union and the Government adhering to their opposing
views regarding the right of either party to terminate the contract.
At the fifth meeting, held on November 11, the union for the first
time offered specific proposals for changes in wages and other condi-
tions of employment. On November 13 Secretary Krug requested the
union to negotiate with the minc owners. This suggestion was re-
jected. On November 15 the union, by John L. Lewis, notified Secre-
tary Krug that “Fifteen days having now elapsed since the beginning
of said conference, the United Mine Workers of America, exereising
its option hereby terminates said Krug-Lewis Agreement as of 12:00
o’clock P.M., Midnight, Wednesday, November 20, 1946. . . .

The United States on November 18 filed a complaint in the Dis-
trict Court for the District of Columbia against the United Mine
Workers of America and John L. Lewis, individually, and as presi-
dent of the union. The suit was brought under the Declaratory
Judgment Act and sought judgment to the effect that the defendants
had no power unilaterally to terminate the Krug-Lewis Agreement.
And alleging that the November 15 notice was in reality a strike
notice, the United States, pending the final determination of the
cause, requested a temporary restraining order and preliminary in-
junctive relief,

The court, immediately and without notice to the defendants,
issued a temporary order restraining the defendants from continu-
ing in effect the notice of November 15, from encouraging the mine
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workers to interfere with the operation of the mines by strike or
cessation of work, and from taking any action which would interfere
with the court’s jurisdicltion and its determination of the case. The
order by its terms was Lo expire at 3:00 p.m. on November 27 unless
extended for good cause shown. A hearing on the preliminary in-
junction was set for 10:00 a.m. on the same date. The order and
complaint were served on the defendants on November 18.

A gradual walkout by the miners commenced on November 18,
and, by midnight of November 20, consistent with the miners’ “no
contract, no work” policy, a full-blown strike was in progress. Mines
furnishing the major part of the nation’s bituminous coal production
were idle.

On November 21 the United States filed a petition for a rule to
show cause why the defendants should not be punished as and for
contempt, alleging a willful violation of the restraining order. The
rule issued, setting November 25 as the return day and, if at that
time the contempt was not sufficiently purged, setting November 27
as the day for the trial on the contempt charge.

On the return day, defendants, by counsel, informed the court
that no action had been taken concerning the November 15 notice,
and denied the jurisdiction of the court to issue the restraining order
and rule to show cause. Trial on the contempt charge was thereupon
ordered to begin as scheduled on November 27. On November 26 the
defendants filed a motion to discharge and vacate the rule to show
cause. Their motion challenged the jurisdiction of the court, and
raised the grave question of whether the Norris-LaGuardia Act pro-
hibited the granting of the temporary restraining order at the in-
stance of the United States.

After extending the temporary restraining order on November 27,
and after full argument on November 27 and November 29, the court,
on the latter date, overruled the motion and held that its power to
issue the restraining order in this case was not affected by either the
Norris-LaGuardia Act or the (layton Act.

The defendants thereupon pleaded not guilty and waived an ad-
visory jury. Trial on the contempt charge proceeded. The Govern-
ment presented eight witnesses, the defendants none. At the conclu-
sion of the trial on December 3, the court found that the defendants
had permitted the November 15 notice to remain outstanding, had
encouraged the miners to interfere by a strike with the operation of
the mines and with the performance of governmental functions, and
had interfered wilh the jurisdiction of the court. Both defendants
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were found guilty beyond reasonable doubt of both criminal and civil
contempt dating from November 18. The court entered judgment
on December 4, fining the defendant Lewis $10,000, and the defend-
ant union $3,500,000. On the same day a preliminary injunction,
effective until a final determination of the case, was issued in terms
similar to those of the restraining order. . .

Defendants’ first and principal contention is that the restraining
order and preliminary injunction were issued in violation of the
Clayton and Norris-LaGuardia Acts. We have come to a contrary
decision.

It is true that Congress decreed in Sec. 20 of the Clayton Act
that “no such restraining order or injunction shall prohibit any per-
son or persons . .. from recommending, advising, or persuading
others . . .” to strike. But by the Act itself this provision was made
applicable only to cases “between an employer and employees, or
between employers and employees, or between employees, or between
persons employed and persons seeking employment. . . .” For rea-
sons which will be explained at greater length in discussing the ap-
plicability of the Norris-LaGuardia Act, we cannot construe the
general term “employer” to include the United States, where there is
no express reference to the United States and no evident affirmative
grounds for believing that Congress intended to withhold an other-
wise available remedy from the Government as well as from a speci-
fied class of private persons. . . .

Defendants maintain that certain facts in the legislative history
of the Act so clearly indicate an intent to restrict the Government’s
use of injunctions that all the foregoing arguments to the contrary
must be rejected. . . .

In the debates in both Houses of Congress numerous references
were made to previous instances in which the United States had re-
sorted to the injunctive process in labor disputes between private
employers and private employees, where some public interest was
thought to have become involved. These instances were offered as
illustrations of the abuses flowing from the use of injunctions in
labor disputes and the desirability of placing a limitation thereon.
The frequency of these references and the attention directed to their
subject matter are compelling circumstances. We agree that they
indicate that Congress, in passing the Act, did not intend to permit
the United States to continue to intervene by injunction in purely
private labor disputes,
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But whether Congress so intended or not is a question different
from the one before us now. Here we are concerned only with the
Government’s right to injunctive relief in a dispute with its own
employees. Although we recognize that Congress intended to with-
draw such remedy in the former situation, it does not follow that it
intended to do so in the latter. The circumstances in which the Gov-
ernment sought such remedy in 1894 and 1922 were vastly different
from those in which the Government is seeking to carry out its re-
sponsibilities by taking legal action against its own employees, and
we think that the references in question have only the most distant
and uncertain bearing on our present problem. Indeed, when we look
further into the history of the Act, we find other events which un-
equivocally demonstrate that injunctive relief was not intended to be
withdrawn in the latter situation. . . .

It has been suggested, however, that Congress, in passing the
War Labor Disputes Act, effectively restricted the theretofore exist-
ing authority of the courts to issue injunctions in connection with
labor disputes in plants seized by the United States. Chief reliance
is placed upon the rejection by the Senate of Sec. 5 of the Connally
substitute bill. . . .

. . . The conferees, in producing the Act in its final form, did
nothing which suggests that the Congress intended to bar injunctions
sought by the Government to aid in the operation of seized plants.
We thus find nothing in the legislative background of the War Labor
Disputes Act which constitutes an authoritative expression of Con-
gress directing the courts to withhold from the United States injunc-
tive relief in connection with an Act designed to strengthen the hand
of the Government in serious labor disputes.

The defendants contend, however, that workers in mines seized
by the Government are not employees of the Federal Government;
that in operating the mines thus seized, the Government is not en-
gaged in a sovereign function; and that, consequently, the situation
in this case does not fall within the area which we have indicated
as lying outside the scope of the Norris-LaGuardia Act. It is clear,
however, that workers in the mines seized by the Government under
the authority of the War Labor Disputes Act stand in an entirely
different relationship to the Federal Government with respect to
their employment from that which existed before the seizure was
effected. That Congress intended such was to be the case is ap-
parent both from the terms of the statute and from the legislative
deliberations preceding its enactment. . . .
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We do not find convincing the contention of the defendants that
in seizing and operating the coal mines the Government was not
exercising a sovereign function and that, hence, this is not a situation
which can be excluded from the terms of the Norris-LaGuardia Act.
In the Executive Order which directed the scizure of the mines, the
President found and proclaimed “the coal produced by such mines is
required for the war effort and is indispensable for the continued
operation of the national economy during the transition from war to
peace; that the war effort will be unduly impeded or delayed by . ..
interruptions (in production) ; and that the exercise .. . of the
powers vested in me is necessary to insure the operation of such
mines in the interest of the war effort and to preserve the national
economic structure in the present emergency. . . .” Under the con-
ditions found by the President to exist, it would be difficult to con-
ceive of a more vital and urgent function of the Government than the
seizure and operation of the bituminous coal mines. We hold that in
a case such as this, where the Government has seized actual posses-
sion of the mines, or other facilities, and is operating them, and the
relationship between the Government and the workers is that of
employer and employee, the Norris-LaGuardia Act does not apply. . ..

1t does not follow, of course, that simply because a defendant may
be punished for criminal contempt for disobedience of an order later
set aside on appeal, that the plaintiff in the action may profit by way
of a fine imposed in a simultaneous proceeding for civil contempt
based upon a violation of the same order. The right to remedial
relief falls with an injunction which events prove was erroneously
issued, Worden v. Searls, supra, 121 U.S. at pages 25, 26, 7 S. Ct. at
page 820, 30 L. Ed. 853; Salvage Process Corp. v. Acme Tank Clean-
ing Process Corp., 2 Cir., 1936, 86 F. 2d 727; S. Anargyros v. Anar-
gyros & Co., C.C. 1911, 191 F. 208; and a fortiori when the injunc-
tion or restraining order was beyond the jurisdiction of the court.
Nor does the reason underlying United States v. Shipp, supra, com-
pel a different result. If the Norris-LaGuardia Act were applicable
in this case, the conviction for civil contempt would be reversed in
its entirety.

Assuming, then, that the Norris-LaGuardia Act applied to this
case and prohibited injunctive relief at the request of the United
States, we would set aside the preliminary injunction of December 4
and the judgment for civil contempt; but we would, subject to any
infirmities in the contempt proceedings or in the fines imposed, affirm
the judgments for criminal contempt as validly punishing violations
of an order then outstanding and unreversed. . . .
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We have examined the other contentions advanced by the defend-
ants but have found them to be without merit. The temporary re-
straining order and the preliminary injunction were properly issued,
and the actions of the District Court in these respects are affirmed.
The judgment against the defendant Lewis is affirmed. The judg-
ment against the defendant union is modified in accordance with this
opinion, and, as modified, that judgment is affirmed. So ordered.

Affirmed in part and modified and affirmed in part.

Murpny, J. (dissenting). An objective reading of the Norris-
LaGuardia Act removes any doubts as to its meaning and as to its
applicability to the facts of this case. Section 4 provides in clear,
unmistakable language that ‘“No court of the United States shall have
jurisdiction to issue any restraining order or temporary or perma-
nent injunction in any case involving or growing out of any labor
dispute. . . .” That language, which is repeated in other sections of
the Act, is sufficient by itself to dispose of this case without further
ado. But when proper recognition is given to the background and
purpose of the Act, it becomes apparent that the implications of
today’s decision cast a dark cloud over the future of labor relations
in the United States.

Due recognition must be given to the circumstance that gave rise
to this case. The Government was confronted with the necessity of
preserving the economic health of the nation; dire distress would
have eventuated here and abroad from a prolonged strike in the
bituminous coal mines. It was imperative that some effective action
be taken to break the stalemate. But those factors do not permit the
conversion of the judicial process into a weapon for misapplying
statutes according to the grave exigencies of the moment. That can
have tragic consequences even more serious and lasting than a tem-
porary dislocation of the nation’s economy resulting from a strike of
the miners.

The whole thrust of the Norris-LaGuardia Act is directed toward
the use of restraining orders and injunctions in cases arising out of
labor disputes between private employers and private employees. It was
in that setting that the abuses of federal equity power had flourished;
and it was those abuses that led to the adoption of the Act. The
application of the Act to the instant situation is thus clear. It cannot
be denied that this case is one growing out of a labor dispute between
the private coal operators and the private miners. That is a matter
of common knowledge. Executive Order No. 9728 which authorized
the Secretary of the Interior to take possession of and to operate the
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coal mines, explicitly stated that this action was taken “as a result of
existing or threatened strikes and other labor disturbances.” Those
strikes and labor disturbances grew out of the relations between the
operators and the miners. The Government further recognized that
fact by its subsequent refusal to negotiate with the miners on their
demands and its insistence that these demands be addressed to the
private mine owners. It is precisely in situations arising out of dis-
putes of this nature that Congress has said that no court of the
United States shall have jurisdiction to issue any restraining order
or injunction.

The crux of this case is whether the fact that the Government
took over the possession and operation of the mines changed the
private character of the underlying labor dispute between the oper-
ators and the miners so as to make inapplicable the Norris-LaGuardia
Act. The answer is clear. Much has been said about the Govern-
ment’s status as employer and the miners’ status as Government em-
ployees following the seizure. In my opinion, the miners remained
private employees despite the temporary gloss of Government posses-
sion and operation of the mines; they bear no resemblance whatever
to employees of the executive departments, the independent agencies
and the other branches of the Government. But when all is said and
done, the obvious fact remains that this ‘case involves and grows out
of a labor dispute between the operators and the miners. Govern-
ment seizure of the mines cannot hide or change that fact. Indeed,
the seizure took place only because of the existence of the dispute and
because it was thought some solution might thereafter result. The
dispute, however, survived the seizure and is still very much alive.
And it still retains its private character, the operators on the one
side and the coal miners on the other.

The important point, and it cannot be overemphasized, is that
Congress has decreed that strikes and labor disturbances growing out
of private labor disputes are to be dealt with by some means other
than federal court restraining orders and injunctions. Further con-
firmation, if any be needed, is to be found in the terms and in the
history of the War Labor Disputes Act. To this clearly enunciated
policy of making “government by injunction” illegal, Congress has
made no exception where the public interest is at stake or where the
Government has seized the private properties involved. Congress can
so provide. But it has not done so as yet; until it does, we are not
free to sanction the use of restraining orders and injunctions in a
case of this nature.
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The Government’s seizure of the coal mines thus becomes irrele-
vant to the issue. The federal equity power to issue restraining or-
ders and injunctions simply cannot be invoked in this case, since it
grows out of a private labor dispute. And it makes no difference that
the party seeking the proscribed relief is the Government rather than
a private employer. The touchstone of the Norris-LaGuardia Act is
the existence of a labor dispute, not the status of the parties. Among
the specific evils which the framers of the Act had in mind were the
injunctions secured by the Government in the Debs, the Hayes and
the Railway Shopmen’s cases. The Act was drawn to prevent, among
other things, the recurrence of such injunctions. The Government
concededly could not obtain an injunction in a private labor dispute
where there has been no seizure of private properties, no matter how
great the public interest in the dispute might be. To permit the
Government to obtain an injunction where there has been a seizure
would equally flout the language and policy of the Act. In whatever
capacity the Government acts, this statute closes the doors of the
federal courts where a restraining order or injunction is sought in
a case arising out of a private labor dispute. . . .

It has been said that the actions of the defendants threatened
orderly constitutional government and the economic and social sta-
bility of the nation. Whatever may be the validity of those state-
ments, we lack any power to ignore the plain mandates of Congress
and to impose vindictive fines upon the defendants. They are entitled
to be judged by this Court according to the sober principles of law.
A judicial disregard of what Congress has decreed may seem justified
for the moment in view of the crisis which gave birth to this case.
But such a disregard may ultimately have more disastrous and last-
ing effects upon the economy of the nation than any action of an
aggressive labor leader in disobeying a void court order. The cause
of orderly constitutional government is ill-served by misapplying the
law as it is written, inadequate though it may be, to meet an emer-
gency situation, especially where that misapplication permits puni-
tive sanctions to be placed upon an individual or an organization. . . .

Mr. Justice Black, Mr. Justice Frankfurter, Mr. Justice Douglas,
and Mr. Justice Jackson dissenting in part, and Mr. Justice Murphy
and Mr. Justice Rutledge dissenting.!

1The National Labor Relations Act of 1947 under Secs. 206-210 enables
the government to secure what amounts to an 80-day injunctive forestalling of
strikes or lockouts affecting all or a substantial part of an industry in interstate
commerce, if such activity were to imperil the national health or safety. During
the interim, the government mediation service is to be invoked, but recommenda-
tions for settlement are not mandatory on the disputants. If an accord is not
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Case Questions

1. What did Sec. 15 of the National Bituminous Coal Wage Agreement of

195 provide?

What 's .ue did the United States seck to determine when it filed suit in

t *e D sirict Court on November 18 under the Declaratory Judgment Act?

%ty the United States make any other request of the District Court on
November 18?2
Wit principal defense was made by the defendant union?

o Does the Norris-LaGuardia Act, according to the majority opinion, apply
to the United States? Why?

6 Dous the Norris-LaGuardia Act prohibition against injunctions apply to
the United States where private labor disputes exist?

7. Why did the Supreme Court feel this strike did not involve a private
lahor dispute?

8. The Court said that, if the Norris-LaGuardia Act was applicable, it
would reverse the judgment for civil contempt, but affirm the judgment
for criminal contempt. Why?

9. As to Justice Murphy’s dissenting opinion:

(a) Do you agree that an “objectlive reading of the Norris-LaGuardia
Act (Sec. 4) removes any doubts as to its meaning and as to its
applicability to the facts of this case”?

(b) Do you agree that “this case is one growing out of a labor dis-
pute between private coal operators and the private miners”?

(¢) What is the “touchstone” of the Norris-LaGuardia Act in the
opinion of Justice Murphy? .

(d) Which opinion is the more soundly reasoned, in your estimation?

(8

UNITED STATES OF AMERICA v. NATIONAL MARITIME
UNION OF AMERICA (C.1.O.)

United States District Court, Southern District of New York.
Civil No. 46-299. June 24, 1948, 15 Labor Cases Par. 64,599 2

Findings of Fact

CLANCY, D. J. 1. The Statutory Provisions of Sections 206 to 208
of the Labor Management Act of 1947 have been complied with.

reached, the Board must poll the workers as to whether they wish to accept the
employer’s last offer in settlement. If the last offer is not acceptable, the injunc-
tion is dissolved and the President refers the case to Congress for such “appro-
priate action” as they deem advisable. The decision of the Supreme Court in
the principal case would seem to offer a way to continue the injunction by the
expedient of making Federal employees of the workers involved for the dura-
tion of the unsettled controversy. However, legislation appropriate to that end
would be required, as the War Labor Disputes Act, under which the United
States assumed jurisdiction in the parent case, expired on June 30, 1947.

In his veto message of June 20, 1947, the President expressed disapproval
of the national emergency strike provisions of the 1947 Act. At a later date he
employed his powers under Secs. 206-210. It is highly probable that the 1949
Congress, in the public interest, will not esseuntially change these provisions.

* Copyrighted by Commerce Clearing House, Inc., reproduced by permission
from Labor Cases.
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2. The threatened strikes will affect a substantial part of the
shipping industry which is engaged in trade, commerce and trans-
portation between the several states, between the United States and
some of its territories and between the United States and foreign
nations.

3. If such threatened strikes occur they will clearly imperil the
national health and safety.

4. There is no evidence of a lockout actual or threatened by the
employers or employers’ associations named as respondents in the
petition.

Conclusions of Law

1. The Government’s petition in this case presents for decision a
controversy to which the United States is a party.

2. The Act, 29 U.S.C.A. 178-180, is constitutional.

3. The petition is denied so far as it asks injunctive relief against
the employers or employers’ associations.

4. An order of this Court will issue enjoining the strike threat-
ened by the respondent employees’ unions.

The employees’ unions attack the constitutionality of the Act by
an appeal to the language of the First, Fifth and Thirteenth Amend-
ments. Their contentions have all been disposed of. Texas & New
Orleans Railroad Co. v. Brotherhood of Railway Clerks, 281 U.S.
548. In this regard we call counsel’s attention to Sec. 502 of the Act,
29 U.S.C.A. 143; Allen Bradley Co. v. Union, 325 U.S. 797; Dorchy
v. Kansas, 272 U.S. 306; In re Debs, 158 U.S. 564. The exercise even
of the constitutional rights urged here as involved in the right to
strike may be curtailed in the face of clear and imminent danger to
the national health and safety. We hold that on the evidence sub-
mitted to us in the Government’s petition and the supporting affi-
davits that the imminence of a threat to the national health and
safety is clear. The respondent unions say that the only foreseeable
effect of the strike is probable inconvenience to some or many indi-
viduals. This is a short-sighted view. The affidavits supporting the
Government’s application present a picture of the nation’s economy
in an expectable state of confusion approaching collapse or inoper-
ability. Whether or not the danger of that calamity is apparent and
imminent is the question we have considered and decided.

We have noticed that the allegations in the petition and its ac-
companying affidavits about the effect of the strike on tanker and
collier transportation are no longer true. We have further consid-
ered the probable changes wrought by the termination of the tanker
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and collier strikes on the calculations and conclusions of the officers
of the Interstate Commerce Commission, the Secretary of Commerce
and the United States Maritime Commission. The effect of the stop-
page of exports and of interstate and intercoast traffic on American
flag vessels is not adverted to in any union affidavit and it is the effect
of that stoppage that is presented so cogently in the Government’s
petition and its supporting affidavits. In such circumstances the
Court is left without doubt, so overwhelming is the conviction that
the national health and safety will be imperiled by the threatened
strike.

The respondent unions argue that certain circumstances, the em-
ployers’ intransigeance in the bargaining thus far conducted, and
the prevention of a strike at this season profitable to the employers,
constitute “equities” which should move the Court in reaching its
decision. We have concluded, however, that the interest of the people
whose health and safety is imperilled, as we have found it is by the
threatened strikes, is the Court’s real concern in determining the only
facts conditioning the exercise of its power in issuing the order
sought by the Government. Those fact issues are the ones we have
decided in our findings.

In the original stay order issued by this Court, a paragraph re-
quired the continuation of collective bai'gaining. As a matter of fact
Section 8(d) of the Act explicitly imposes the duty of collective bar-
gaining on all of the original respondents here. The refusal to bar-
gain collectively is an unfair labor practice on the part of either
employer or union. There has been no charge from any source that
the unions have thus far declined to bargain. They are now the only
respondents. Furthermore the process for correction of unfair labor
practice is prescribed in the Act and we think that the practice pro-
vided by Congress should be followed if occasion arise.

Case Questions

p—

. State the findings of fact made by the court.

2. Outline the procedure to forestall a national emergency strike, Secs. 206-
208 of National Labor Relations Act.

3. Under what rule may the constitutional right to strike be curtailed?

4. What other arguments are advanced by the union against issuance of an

injunction?
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SECTION 28. STRIKE IN BREACH OF COLLECTIVE
AGREEMENT

Both the Sands and the Uneeda cases in this section involve
breaches of collective agreement by the unions involved. The agree-
ments are subject to ordinary contract law interpretation. The
former concerns seniority rights; the latter, the interpretation of an
arbitration clause in the agreement. In either case, the breach by the
unions leaves them in an untenable position. The Sands decision is
of special significance since it reveals the effect of a breach upon
employee’s rights to reinstatement and back pay. The text of the
Sands case is preceded by the author’s summary of the facts leading
to the labor dispute therein.

NATIONAL LABOR RELATIONS BOARD v. SANDS
MANUFACTURING COMPANY

Supreme Court of the United States, 1939. 306 U.S. 332, 59 Sup. Ct. 508

The employees of the Sands Manufacturing Company, in the spring of
1934, formed an independent labor organization called the Mechanics Edu-
cational Society of America (MESA). On June 15, 1935, the Union and
the Company signed an agreement which stipulated, among other matters,
that the transferring of workers from one department to another, or within
a department, would be handled on a departmental seniority basis rather
than a plant wide basis as formerly. About July 15 of that year, business
dropped off and the Company began curtailing its work force in all depart-
ments except the machine shop, which was expanding its activity.

In accordance with the agreement previously executed, the Company
hired new men for the machine shop rather than transfer in workers from
other departments with seniority in the organization. The latter workers
were laid off since new men could be hired at lower rates of pay. The
Union committee demanded that the departmental seniority provision of the
agreement be disregarded. Management declined, a strike followed, new
men were hired, and MESA was disestablished in favor of an A. F. of L.
affiliate.

The National Labor Relations Board found that the Sands Manufactur-
ing Co. was in violation of Sections 8 (1), 8 (3), and 8 (5) of the National
Labor Relations Act of 1935, and ordered reinstatement of the discharged
strikers along with back pay. The Circuit Court of Appeals, 96 F. 2d 721,
denied the Board’s petition for enforcement of its order, and the Board
appeals.

ROBERTS, J. . . . The contract provided for departmental sen-
iority, in Sections 5 and 6, and Section 7 did not create any ambiguity
on the subject. Moreover, the record makes it clear that the com-
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mittee which negotiated the contract on behalf of the union fully
understood its terms in the same sense as did the respondent. In this
situation how often and how long was the company bound to continue
discussion of the committee’s demand that the provisions of the con-
tract should be ignored? It is to be borne in mind that Section 20
of the contract provided that if the company did not meet the com-
mittee’s views within forty-eight hours the employees reserved full
liberty of action and this meant that if the company did not accede
to demands a strike might follow.

We come then to consider the situation of the respondent in Au-
gust 1935. The Board has found that it desired to operate its ma-
chine shop in accordance with its honest understanding of the
contract. Its motive, whether efficiency or economy, was proper. It
had stated its views to the committee. The committee was adamant;
its stand was that the company could close its entire plant if it chose,
but it could not operate the machine shop in accordance with the
provisions of the contract. If it attempted the latter alternative a
strike was inevitable. The Board found that it was inconceivable that
the employees would have accepted the company’s construction of the
contract even if they had been threatened with discharge at the time.
It is evident that the respondent realized that it had no alternative
but to operate the plant in the way the men dictated, in the teeth of
the agreement, or keep it closed entirely, or have a strike. When the
representatives of the two parties separated on August 21, no further
negotiations were pending, each had rejected the other’s proposals,
and there were no arrangements for a further meeting. On the fol-
lowing days the factory was closed.

The Board finds that, in this situation, the respondent was under
an obligation to send for the shop committee and again to reason
with its members or to wait until the situation became such that it
could operate its whole plant without antagonizing the employees’
views with respect to departmental seniority. We think it was under
no obligation to do any of these things. There is no suggestion that
there was a refusal to bargain on August 21st. There could be, there-
fore, no duty on either side to enter into further negotiations for
collective bargaining in the absence of a request therefor by the
employees. No such request was made prior to September 4th. Re-
spondent rightly understood that the men were irrevocably committed
not to work in accordance with their contract. It was at liberty to
treat them as having severed their relations with the company be-
cause of their breach and to consummate their separation from the



Sec. 28] STRIKE IN BREACH OF COLLECTIVE AGREEMENT 197

company’s employ by hiring others to take their places. The Act
does not prohibit an effective discharge for repudiation by the em-
ployee of his agreement, any more than it prohibits such discharge
for a tort committed against the employer. As the respondent had
lawfully secured others to fill the places of the former employees and
recognized a new union, which, so far as appears, represented a ma-
jority of its employees, the old union and its shop committee were no
longer in a position on September 4th to demand collective bargaining
on behalf of the company’s employees. . . . The decree is affirmed.!

Case Questions

Why did the union strike?

. Was the company within its rights in disregarding seniority when it
began to hire new men instead of transferring older workers to the
machine shop?

3. May an employer discharge workers who repudiate the collective agree-

ment?

4. Why, on September 4, was the old union not in a position to demand

that the company bargain with it?

What remedy for breach of a collective agreement is provided the em-

ployer or the union by the National Labor Relations Act of 1947?

6. May a judgment running against a union be collected from the individual

assets of the members if the union’s assets are insufficient?

DN

(2§

UNEEDA CREDIT CLOTHING STORES, INC. v. BRISKIN
Supreme Court, Kings County, 1939. 14 N.Y.S. (2d) 964

The union went on strike and threw up a picket line because the em-
ployer discontinued a department and thereby made possible the layoff of
five men. The collective agreement was silent with respect to the discon-
tinuation of departments. The court ruled that, in the absence of agree-
ment to the contrary, the determination of whether departments would be
added or discontinued was a managerial prerogative.

Management prerogatives are those matters which, by usage, are in the
exclusive province of managerial decision and which, therefore, need not be
submitted to the collective bargaining process in the absence of agreement
to the contrary. Further examples are the setting of quality requirements,
selection of supervisory and executive personnel, determining how much the

1By Sec. 301 of the National Labor Relations Act of 1947, the employer
may sue the labor organization for any damages incurred as the result of a
breach of collective agreement. The Act allows this remedy in the Federal Dis-
trict Court having jurisdiction over the defendant. A corollary right to sue for
breach is given the union if the employer is at fault. A judgment running
against a union is collectible only from it as an entity and not from the indi-
vidual assets of the members.

Though Sec. 301 may be altered by the 1949 Congress, the effect will be
inconsequential because damage suits in the Federal Courts were permitted prior
to the 1947 Act. See Sec. 80.
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company will produce and, ordinarily, where production facilities are to be
located. For a case hitting the outside limits, see N.L.R.B. v. J. H. Allison
& Co., reprinted in Chapter 9, where it was held that individual merit
increases were a proper subject of collective bargaining. A complete dis-
cussion of managerial prerogatives is found in Teller, Management Func-
tions under Collective Bargaining, Baker-Voorhis Co., 1944.

KADIEN, J. . . . The very purpose of arbitration clauses is to de-
termine peaceably whether what was done was right or wrong within
the terms of the contract. To say that the occurrence which gave rise
to the dispute was ipso facto a breach of the contract, would make
an idle gesture of the arbitration of that dispute. It would prejudge
the very issue to be arbitrated. Thus, when the second paragraph of
the aforesaid arbitration clause states: ‘“As long as the employer
complies with all the decisions of the arbitrator and the terms of this
contract, there shall be no strike, interruption of work, boycott or
temporary walkout called by the union . . . ,” it means that, as long
as the decision of the arbitrator on the issues submitted to him and
the other or remaining terms of the contract, i. e., those terms which
were not involved in the dispute arbitrated, are complied with by
either party, the union could not call a strike, etc., and reciprocally
the employer could not cause a lockout.

The evidence adduced at the comprehensive and complete hear-
ings in this matter amply sustains the plaintiffs’ position that the
defendant union violated an essential term of the contract when it
refused to arbitrate the existing dispute unless the suspended em-
ployees were reinstated to their old positions, notwithstanding the
offer of the plaintiffs to maintain the status quo or its equivalent,
though not required to do so under article “17,” by paying a week’s
wages pending the decision of the arbitrator, who testified that he
was ready to arbitrate the matter within a day of the union’s request
therefor and had actually set the date, when the union refused to
proceed, except upon the conditions already described.

The Court finds that the plaintiffs have suffered and will continue
to suffer irreparable injury unless relief is granted pending the trial.
The union has been shown to have violated the contract in refusing
to arbitrate under the circumstances. There is no reason why the
dispute cannot now be settled by arbitration as required by the con-
tract between the parties. It may be that because of his participation
in the conference of August 4, 1939, and his testimony at the hear-
ings, the arbitrator designated in the contract will be unable to act.
But article “18” of the contract provides for that eventuality and
should the parties be unable to agree upon a new arbitrator, the
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Court will make the appointment from a list submitted by both par-
ties, or will, upon request, appoint a committee as did the late Mr.
Justice Cotillo in Busch Jewelry Co., Inc. v. United Retail Employees’
Union Local 830, 169 Misc. 854, 9 N.Y.S. 2d 167.

In the meantime, an order will issue restraining all picketing
until the determination of the arbitration or the trial of the action,
if the dispute is not arbitrated. Provision for the undertaking will
be made in the order which will be settled on two days’ notice

Case Questions

1. What was the gist of the arbitration clause?
2. What provision was included in Article 18?
3. Define and illustrate a managerial prerogative.

SECTION 29. HOSPITAL STRIKE

Because of the vital services rendered by hospitals to the com-
munity, the usual right to strike does not apply to hospital workers,
as was true also in the case of seamen. The reader should, however,
note the result that the court reaches relevant to picketing activity
by hospital workers. While there is not much law on the subject, the
instant case would seem to represent a sound view. At all events,
the writer has found no contrary view.

SOCIETY OF THE NEW YORK HOSPITAL v. HANSON
Supreme Court of New York, 1945. 185 Misc. 937, 59 N.Y.S. (2d) 91

PECORA, J. The plaintiff, the Society of the New York Hospital,
has brought this action for a permanent injunction, enjoining and
restraining the defendants, a labor union organization called New
York Building and Construction Trades Council’s Maintenance Or-
ganization, its officers, agents, members, representatives, and those
acting in concert with them, from interfering with the operation of
plaintiff’s hospital by causing, instigating or continuing any strike,
work shortage or action of a similar nature, from picketing in front
of or in the vicinity of plaintiff’s hospital, and from otherwise inter-
fering with the orderly operation of the hospital. . . .

The plaintiff is a public, charitable, non-profit and non-sectarian
corporation engaged in the operation and maintenance of a general
hospital in the city for the care and treatment of the sick and injured,
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and for the advancement through research and teaching of preven-
tive and curative medicine. . . .

The plaintiff employs approximately 2,500 persons in addition to its
professional staff. These include employees working in the hospital’s
power plant, elevator operators and maintenance men, such as elec-
tricians, mechanics, plumbers, carpenters, painters and upholsterers.

The hospital is wholly dependent upon its power plant, operated
by its employees, for the electricity required not only to light and
heat its premises, but to operate equipment such as oxygen tents,
respirators, incubators, sterilizers, and many other modern instru-
ments and machines now recognized as essential to the proper oper-
ation of a hospital.

On November 19, 1945, about 116 non-professional employees, in-
cluding power plant workers, elevator operators and maintenance
men, failed to report for work following a statement made two days
previously by an officer of defendant union to plaintiff’s officers that
some workers would not report on that day because conferences be-
tween plaintiff and defendants had apparently reached an impasse.
These workers have not yet returned to their jobs, and their absence
has to a certain extent handicapped plaintiff in the performance of
its functions. On that day members of the defendant’s union and
employees of the plaintiff picketed in front of plaintiff’s hospital. The
picketing was discontinued late that day, as a result of the issuance
and service of a temporary restraining order of this court, and it has
not been resumed to this date. . . .

The courts of Pennsylvania have gone so far as to deny the bene-
fits of the Pennsylvania State Labor Relations Act to employees of
charitable hospitals, even though there is no provision in the Act
excluding them from its applicability (see Western Pennsylvania
Hospital v. Lichliter, 340 Pa. 382, 17 A. 2d 206; Petition of Salvation
Army, 349 Pa. 105, 36 A. 2d 479, 1944.

This interpretation, however, was rejected by the United States
Court of Appeals for the District of Columbia in National Labor Re-
lations Board v. Central Dispensary and Emergency Hospital, in
which the court refused to follow the reasoning of the Pennsylvania
courts and held the National Labor Relations Act applicable to a
charitable hospital. The federal court there approved the principle
adopted by the Supreme Courts of Minnesota and Wisconein, to the
effect that charitable hospitals and their non-professional employees
are subject to State Labor Relations Acts which do not expressly
exclude charitable institutions from their provisions.
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At common law, well established in this state before the passage
of Article 20 of the Labor Law, the right to strike was fully recog-
nized as one of the most valuable possessions of labor. Our courts
have properly refused to enjoin workers from striking or organizing
for the purpose of striking, despite such damage as might incidentally
ensue to the property of those affected. In exercising this equitable
function, however, the courts have been careful to protect both
property and lives from strikes called to achieve improper results or
which were violently conducted (Opera on Tour, Inc. v. Weber, 170
Misc., aff’d 285 N.Y. 248; Exchange Bakery v. Rifkin, 245 N.Y. 260,
1927).

It is the court’s duty in each case to determine the purposes and
objectives which workers embraced in the categories enumerated in
Section 715 may lawfully attempt to achieve by striking. In so doing
the court must weigh the public interest against that to be served by
allowing such workers to obtain fair treatment through the utiliza-
tion of those economic weapons which are available to them. The
right to strike has proven to be of such proper potency to labor in
our industrial history that this court would not curtail it in any
respect except for the most impelling of reasons. But there are some
contravening considerations which can be of even greater importance
to the public interests as a whole. It is difficult to conceive of a pub-
lic service of greater value than the maintenance of hospitals for the
care of the sick and the injured. It is almost impossible to conceive
of such hospitals functioning properly if they are subject to inter-
ference with their activities by strikes or otherwise. Obviously min-
istration to the sick cannot be delayed. . . .

A strike by its employees which injuriously affects the essential
functions of a hospital must therefore be held to be improper and
inimical to public interest. . . .

An injunction will therefore issue permanently restraining the
defendants from striking and from organizing for the purpose of
striking or inducing others to strike against the plaintiff or the hos-
pital operated by the plaintiff. Such an injunction will not, and can-
not, trespass upon the right of the individual to quit his work—for
to give it such effect would be tantamount to giving abhorrent sanc-
tion to peonage. It is aimed only at concerted activities to bring
about and support a strike.

It now becomes necessary to dispose of the application for injunc-
tive relief against picketing,
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It does not follow, merely because the court will enjoin a strike,
that peaceful picketing should also be prohibited.

Labor’s right to picket has been developed by the courts following
a strong tide of enlightened public opinion. OQur Court of Appeals
played a prominent -part in evolving the doctrine that peaceful
picketing is a fundamental right of labor, with which the courts will
not interfere even though no strike is in progress. (Fxzchange Bakery
v. Rifkin, 245 N.Y. 260, 1927.) In that case the court said at page
263:

“Picketing without a strike is no more unlawful than a strike
without picketing. Both are based on a lawful purpose. Resulting
injury is incidental and must be endured.”

The Supreme Court of the United States has also adopted this
doctrine, holding that the right of labor to disseminate information
through the form of picketing concerning the facts of a labor dis-
pute, is inherent in the constitutional guarantee of freedom of speech.
In Thornhill v. Alabama (310 U.S. 88) that court stated this prin-
ciple in the following language:

“The freedom of speech and of the press guaranteed by the Con-
stitution embraces at least the liberty to discuss publicly and truth-
fully all matters of public concern w1thout previous restraint or fear
of subsequent punishment. .

“In the circumstances of our times the dissemination of informa-
tion concerning the facts of a labor dispute must be regarded as
within the area of free discussion that is guaranteed by the Consti-
tution” (pp. 101-102).

That court also has held, in American Federation of Labor v.
Swing (312 U.S. 321), that the Fourteenth Amendment protects
peaceful picketing even by a person who is not in the employ of the
party picketed, although this rule was subsequently qualified by hold-
ing that such picketing is subject to reasonable regulation by the
states. (Carpenters and Joiners Union of America, Local No. 213 v.
Ritter’s Cafe, 315 U.S. 722.) .

Inasmuch as peaceful picketing has consistently been held by our
highest courts to be an exercise of the constitutional right of freedom
of speech, this court does not feel that defendants should, at this time
at least, be enjoined from picketing, provided, however, that the
picketing be done in such form as will not deter persons having busi-
ness or professional relations with the hospital from crossing the
picket line; and provided, further, that such picketing does not other-
wise interfere with the hospital’s functions. . . .

Settle decree in accordance herewith.
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SUPPLEMENTAL CASE DIGEST—HOSPITAL STRIKE

BETH-EL HoOSPITAL v. ROBBINS. New York Supreme Court, Spe-
cial Term, Part 1, Kings County, 1946; 15 N.Y.L.J. 261. The plain-
Liffs, membership corporations operating hospitals in the Borough of
Brooklyn as non-profit and charitable institutions sought a declara-
tory judgment to the effect that their employees, acting in concert,
have no legal right to strike, leave their employment, or engage in
other public demonstrations as a means of compelling plaintiffs to
bargain collectively, and an injunction restraining the defendant
union, its officers and members, from committing any acts in viola-
tion of such declaration.

“Some fields of endeavor so directly involve the public safety that
the individuals engaged therein are not possessed of the right to
strike as a means of increasing their wages or improving their work-
ing conditions. The policeman, the fireman, the soldier, does not pos-
sess that right. The physicians in the wards or operating rooms of
the plaintiff hospitals do not possess it, and those in more humble
positions in the laboratory and diet kitchen, the engine room or the
power plant, once they have assumed the performance of duties just
as essential to the care and healing of the sick as those of the physi-
cian himself, must understand that they have, in assuming that obli-
gation, surrendered rights possessed by those seeking employment in
enterprises operated for profit, not so directly involving the public
interest. . . .

“The defendant’s right to picket may be exercised in any way and
to any extent that it will not bring about the result that the Court is
seeking to prevent. . . .”” (Johnson, J.)

Case Questions

1. What states hold that employees of charitable hospitals are entitled to
the benefits of the Labor Relations Act?

2. State the rule of law as to the lawfulness of a strike by charitable hos-
pital workers.

. Did the court adopt a different view as to picketing? State the rule.

. Was the right to picket qualified? How?

> o
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SECTION 30. STRIKE FOR CLOSED SHOP

The legal background and social reasoning on the closed shop
issue is gone into extensively in the Canter decision in this section.
A milder form of union security was called to task in Section 22,
namely, maintenance of membership. While the latter, along with
the union shop, remains permissible under the provisions of the
amended Act of 1947, the closed shop and all other forms of com-
pulsory union arrangements are now unlawful, notwithstanding a
respectable number of states that permitted the closed shop under
their common law prior to the 1947 Act. The several states may
outlaw all forms of compulsory unionism, but they cannot legalize
the closed shop.

Before a union is entitled to bargain with an employer on the
issue of the union shop or the maintenance of membership, the Na-
tional Labor Relations Board must conduct a vote in accordance with
the provisions of Sec. 9 (e) and 8 (a) (3) to determine whether a
majority of the employees in an appropriate unit desire a union
security agreement. Until a favorable vote is secured, the union may
not strike to secure the arrangement or bargain relative thereto with
an employer, even though the latter is amenable.

CANTER SAMPLE FURNITURE HOUSE, INC. v. RETAIL
FURNITURE EMPLOYEES LOCAL NO. 109

Court of Chancery of New Jersey, 1937. 122 N.J. Eq. 575, 196 A. 210

BERRY, V. C. By this bill the complainant seeks to enjoin several
trade union organizations and certain individuals acting in concert
with them from what is alleged to be an unlawful interference with
complainant’s business and property rights [strike to secure closed
shop]. . . .

The provision of the proposed contract which provides for the
employment of members of the defendant local exclusively is viola-
tive of the fundamental right of nonmember individuals to work and
brings the contract directly within the rule of Lehigh Structural
Steel Company v. Atlantic Smelting & Refining Works, 92 N.J.Eq.
1381, 111 A. 376, 378, in which Vice Chancellor Backes said: ‘“Public
policy favors free competition, and the courts have been keen to
recognize the right of organized labor to compete for work and wage
and economic and social betterment, and to use its weapon, the strike,
to realize its lawful aspirations, but none has gone to the length of
sanctioning a strike for a closed shop, which has for its object the
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exclusion from work of workmen who are not members of the organ-
ization.” [Author’s italics.]

The object of this proposed contract and of the strike here in-
volved is exactly what was there condemned.

This court has expressly held that closed shop contracts and a
strike to obtain or enforce them are usually declared illegal because
they create or tend to create a monopoly in the labor market and are
thus opposed to public policy. . . . And this jurisdiction is not alone
in so holding. Keith Theatre v. Vachon, 134 Me. 392, 187 A. 692, 693;
Jefferson & Indiana Coal Company v. Marks, 287 Pa. 171, 134 A.
430, 432, 47 A.L.R. 745. And see C. B. Smith Metropolitan Market
Company, Limited v. Lyon, Opinion 417270, California Superior
Court, Los Angeles County, decided July 26, 1937; Pickett v. Wulsh,
192 Mass. 572, 78 N.E. 753, 6 L.R.A., N.S., 1067, 116 Am. St. Rep.
272, 7 Ann. Cas. 638; L. D. Willcutt & Sons Company v. Driscoll, 200
Mass. 110-117, 85 N.E. 897, 23 L.R.A., N.E., 1236; O’Brien v. People,
216 Ill. 354, 75 N.E. 108, 115, 108 Am. St. Rep. 219, 3 Ann. Cas. 966;
A. R. Barnes & Co. v. Chicago Typographical Union No. 16, 232 Ill.
424, 83 N.E. 940, 14 L.R.A., N.S,, 1018, 13 Ann. Cas. 54 ; Huntworth
v. Tanner, 87 Wash. 670, 684, 152 P. 523, Ann. Cas. 1917D, 676; St.
Germain v. Bakery & Confectionery Workers’ Union, 97 Wash. 282,
166 P. 665, L.R.A. 1917F, 824. . . .

Our Court of Errors and Appeals, in Cameron v. International,
ete., Union No. 384, 118 N.J.Eq. 11, at page 26, 176 A. 692, 699, 97
A.L.R. 594, speaking through Mr. Justice Heher, said:

“The constitutional rights of liberty and property may be limited
only to the extent necessary to subserve the public interest. The
union cannot, in the service of its interest, deprive a nonmember of
his constitutional right of liberty and property. The statutes giving
sanction to such unions were designed ‘to secure most favorable con-
dittons for labor of their members,” and are ‘not a warrant for mak-
ing war upon the nonunion man, or for illegal interference with his
rights and privileges. . . . There are in such a combination against
an employee the suggestions of coercion, attempted monopoly, depri-
vation of livelihood and remoteness of the legal purpose of the union
to better its members’ condition.” American Steel Foundries v. Tri-
City C. T. Council, 257 U.S. 184, 42 S.Ct. 72, 66 L.Ed. 189, 27 A.L.R.
360 (supre). And this limitation is likewise imposed upon the com-
bination in dealing with its members. It is restricted to the advance-
ment of the common interest through peaceable and lawful means,
provided the public interest is not thereby injuriously aftected. The
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function of a trade union is to increase the individual bargaining
power by collective action, and thus to promote the common interest
of its members. If, in the pursuit of this objective, through peace-
able means and methods that are otherwise deemed to be lawful, in-
jury incidentally results to another, it is damnum absque injuria. But
the power conferred upon such an organization must be directed to
the advancement of the common interest and general welfare of its
members. Such is its extent and limit.”

In that case the complainants had voluntarily entered into the
contract which the court had declared to be obnoxious as an arbi-
trary and unreasonable restrain of trade as the result of which
restraint the complainants had voluntarily bargained away an in-
alienable right to the prejudice of the public interest. If such an
agreement in restraint of trade is obnoxious to the public welfare,
even though voluntarily entered into, what lawfulness can be im-
ported to the purpose of the defendants here, when they attempt, by
the coercive methods of a strike, to achieve a monopoly of the em-
ployment in the furniture trade in the city of Newark which must
necessarily result in an arbitrary and unreasonable restraint of trade?
Obviously such a purpose is unlawful. While the employees may law-
fully strike for increased wages and shorter hours, or to better their
working conditions, when such a purpose is combined with an un-
lawful purpose clearly contrary to the public interest, that interest
is paramount, and the combination of the lawful and the unlawful
purpose renders the strike itself and all activities in connection there-
with illegal. . . .

The restraints already imposed, broadened to enjoin all picketing,
will be continued until final hearing.!

Case Questions

1. State the reasons assigned by the court for holding the closed shop
illegal ?

What did the court say as to strikes with mixed purposes?

Would the same result follow if the purposes are severable?

What does the National Labor Relations Act of 1947 say about closed-
shop agreements?

Ll

1 The amended National Labor Relations Act of 1947 is in accord. See Sec.
7 and Sec. 8 (a) (3) for the type of allowable union security agreement that
is still permissible. The closed shop is impliedly outlawed by the Act. Modifica-
tion of Sec. 8(a) (3) by the 1949 Congress is likely. The extent to which com-
pulsory unionism will be permitted is indeterminate at this writing.
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SECTION 31. STRIKE AGAINST CERTIFIED UNION

The courts were not formerly in complete accord on the question
of whether a strike to force disestablishment of a certified union was
legal. The National Labor Relations Act of 1947, however, leaves
no doubt on this issue at present. The Euclid case in this section
reaches a result in consonance with the 1947 Act, thought it was not
decided thereunder.

The National Labor Relations Act does not make illegal, as an
unfair labor practice, a strike by a rival union to force recognition
where neither union is certified. The policy of the Act, however, is to
induce unions to resort to the certification procedure, rather than to
the strike or boycott, to secure bargaining status.

EUCLID CANDY CO. OF NEW YORK, INC. v. SUMMA
Supreme Court, Special Term, Kings County, 1940.
174 Misc. 19, 19 N.Y.S. (2d) 382

DALY, J. The plaintiff moves to enjoin pendente lite the officers
and members of the Candy and Confectionery Workers Union, Local
No. 452, Greater New York A. F. of L., from calling or continuing
a strike against plaintiff, picketing its premises, interfering with its
business, officers, employees and customers, and for other relief.

Originally, there was a controversy between two unions, namely,
the union against which relief is sought herein, which hereafter will
be referred to as Local 452, and Independent Confectionery Workers
Union, which hereafter will be referred to as the Independent Union,
as to which should be the sole collective bargaining agent for plain-
tiff’s employees. By an agreement dated February 15, 1940, to which
the plaintiff and the two unions were parties, it was agreed that an
election be held under the auspices of the National Labor Relations
Board for the purpose of certifying the sole collective bargaining
representative for the plaintiff’s employees. . . . On February 29,
1940, an electicn was held by secret ballot, and the National Labor
Relations Board certified that the Independent Union had been desig-
nated by plaintiff’s employees as their sole collective bargaining
agency. Thereupon the plaintiff entered into negotiations with the
union so certified, and an agreement was made and executed, dated
March 6, 1940. . . .

Some thirty-one employees, members of Local 452, refused to com-
ply [with the contract], and went out on strike and began to picket
the premises,
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Upon this application the Independent Union has appeared and
joined the plaintiff in its prayer for relief. It has filed an answer
containing a cross-complaint against Local 452, in which it prays for
injunctive relief restraining the local from unlawfully attempting to
induce plaintiff to breach its aforesaid contract, and for other relief.

Although in the course of the oral argument counsel for Local
452 conceded that in this controversy no labor dispute, within the
meaning of Sec. 876-a, Civil Practice Act, was involved, he never-
theless contends in his memorandum that the instant controversy is
a labor dispute. Notwithstanding the broad language of the statute
in defining a labor dispute, the controversy existing between the par-
ties herein does not, in the court’s opinion, come within the purview
of said statute. There was a labor dispute prior to the certification
by the National Labor Relations Board. This certification, following
an election duly held by that Board pursuant to the agreements above
referred to, brought that labor dispute to a conclusion. It would be
anomalous, under these circumstances, to say that the labor dispute
still exists merely because a minority of employees, apparently dis-
satisfied with the result (the Labor Board certification), is un-
willing to abide by the will of the majority. Cf. Oberman & Co. v.
United Garment Workers of Ameriea, D.C., 31 F. Supp. 20; Union
Premier Food Stores, Inc., et al. v. Retail Food Clerks and Managers
Union, Local No. 1357, 3 Cir., 98 F. 2d 821; Stalban v. Friedman,
171 Misc. 106, 11 N.Y.S. 2d 343. There being no labor dispute, the
sole purpose of the minority union would seem to be to induce the
breach of the contract which the certified union entered into with
the plaintiff, and which contained the provisions for a closed shop,
pursuant to the agreement entered into by both unions prior to the
election. The plaintiff has thus been placed in a dilemma. If it ac-
cedes to the demands of the minority union, it breaches its contract
with the certified union. If it attempts to abide by the terms of said
contract, as it did in the instant case, it has a strike on its hands,
and picketing and the other activities that go with it. It seems to the
court that, since the picketing by the minority union is, in effect, an
attempt to force the breach of the agreement which was entered into
under the circumstances above described, this court of equity should
prevent the irreparable injury which flows therefrom.:

Accordingly the motion is granted. . . .

1 “It shall be an unfair labor practice for a labor organization or its agents
. . . to force or require any employer to recognize or bargain with a particular
labor organization as the representative of his employees if another labor organi-
zation has been certified as the representative of such employees under the pro-
wiciame af cantion Q” National Labor Relations Act of 1947, Sec. 8 (b) (4).
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SUPPLEMENTAL CASE DIGEST—STRIKE AGAINST
CERTIFIED UNION

EASTWOOD-NEALLEY CORP. v. INTERNATIONAL ASSOCIATION OF
MACHINISTS. New Jersey Chancery Court, 1938; 123 N.J. Eq. 274,
1 Atl. 2d 477. In a representation dispute, the defendant union went
out on strike to force employer recognition. Neither contesting union
had been certified by the N.L.R.B. In refusing an injunction against
the strike, the Court said: “. . . complainant was not required by
the statute [Sec. 8 (5) of N.L.R.A.] to break off negotiations with
defendant union; the object of the strike, namely, resumption of
negotiations, is not unlawful.” (Bigelow, V. C.)

Case Questions

i

State the facts giving rise to the dispute.

Was there a valid labor dispute prior to the N.L.R.B. certification action?

3. The certified union entered into a collective agreement with the employer.
Is there anything illegal about the agreement under the present rule?

4. 1s pressure on an employer, prior to a certification election, permissible?

(Eastwood case)

o
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SECTION 32. SECONDARY STRIKE

Pickett v. Walsh, decided in 1906, which is reprinted in this sec-
tion, remains a leading case on the secondary strike, its nature, and
the reasons for its general illegality in the absence of interest unity.
The secondary strike and the secondary boycott, though generally
unlawful, may be lawful if (a) their purpose is beneficial to the
union members, (b) pressure is exerted on a third party employer
in unity of interest with the principal employer, and (¢) the third
party employer is not too remote to the controversy. These questions
are more fully resolved in Chapter 7, “The Boycott.”

The De Minico digest in this section applies the managerial pre-
rogative theory to render illegal the strike in that situation.

PICKETT v. WALSH
Supreme Court of Massachusetts, 1906. 192 Mass. 572, 78 N.E. 753

LORING, J. When and for what end this power of coercion and
compulsion commonly known as a strike may be legally used is the
question which this case calls upon us to decide. In the present state
of the authorities it becomes necessary to consider the general prin-
ciples governing labor unions and strikes by labor unions.

The right of laborers to organize unions and to utilize such or-
ganizations by instituting a strike is an exercise of the common law
right of every citizen to pursue his calling, whether of labor or busi-
ness, as he in his judgment thinks fit. It is pointed out in Carew v.
Rutherford, 106 Mass. 1, 14, 8 Am. Rep. 287, that in the earlier days
of the colony the government undertook to control the conduct of
labor and business to some extent, but that later this policy of regu-
lation was abandoned and all citizens were left free to pursue their
calling, whether of labor or business, as seemed to them best. This
common law right was raised to the dignity of a constitutional right
by being incorporated in the Constitution of the commonwealth. So
far as the question now before us goes, it is of no consequence
whether the right to pursue one’s calling (whether it be of labor or
of business) is a common law right or a constitutional right, since
the violation of it here complained of is on the part of individuals
and not on the part of the Legislature. What is of consequence here
is that such a right exists. In Article I of the Declaration of Rights
it is declared that “all men are born free and equal, and have certain
natural, essential, and unalienable rights; among which may be reck-
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oned the right of . . . acquiring, possessing, and protecting property;
in fine, that of seeking and obtaining their safety and happiness.” It
is in the exercise of this right that laborers can legally combine to-
gether in what are called labor unions. . .

We have now arrived at the point where a labor union, being an
organization brought about by the exercise on the part of its mem-
bers of the right of every citizen to pursue his calling as he thinks
best is limited in what it can do by the existence of the same right
in each and every other citizen to pursue his and their calling as he
or they think best.

In addition to the limitation thus put on labor unions there is a
fact which puts a further limitation on what acts a labor union can
legally do. That is the increase of power which a combination of
citizens has over the individual citizen. Take for example the power
of a labor union to compel by a strike compliance with its demands.
Speaking generally a strike to be successful means not only coercion
and compulsion but coercion and compulsion which, for practical pur-
poses, are irresistible. A successful strike by laborers means, in
many if not most cases, that for practical purposes the strikers have
such a control of the labor which the employer must have that he has
to yield to their demands. A single individual may well be left to
take his chances in a struggle with another individual. But in a
struggle with a number of persons combined together to fight an in-
dividual, the individual’s chance is small, if it exists at all. It is
plain that a strike by a combination of persons has a power of coer-
cion which an individual does not have.

The result of this greater power of coercion on the part of a com-
bination of individuals is that what is lawful for an individual is
not the test of what is lawful for a combination of individuals; or to
state it in another way, there are things which it is lawful for an
individual to do which it is not lawful for a combination of individ-
uals to do. Take for example the case put in Allen v. Flood (1898),
A.C. 1, 165, of a butler refusing to renew a contract of services be-
cause the cook was personally distasteful to him, whereupon, in order
to secure the services of the butler, the master refrains from re-
engaging the cook whose term of service also had expired. We have
no doubt that it is within the legal rights of a single person to refuse
to work with another for the reason that the other person is dis-
tasteful to him, or for any other reason however arbitrary. But it is
established in this commonwealth that it is not legal (even where he
wishes to do so) for an employer to agree with a union to discharge
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a nonunion workman for an arbitrary cause at the request of the
union. Berry v. Donovan, 188 Mass. 353, 74 N.E. 603. A fortiori a
labor union cannot by a strike refuse to work with another workman
for an arbitrary cause. For the general proposition that what is
lawful for an individual is not necessarily lawful for a combination
of individuals see Quinn v. Leathem (1901), A.C. 495, 511; Mogul
Steamship Co., Limited, v. McGregor, Gow & Co., 23 Q.B.D. 598, 616,
on appeal (1892), A.C. 25, 45; Gregory v. Brunswick, 6 M. & G. 205,
on appeal, 3 C.B. 481. It is in effect concluded by Plant v. Woods,
176 Mass. 492, 57 N.E. 1011, 51 L.R.A. 339, 79 Am. St. Rep. 330.

These being the general principles, we are brought to the ques-
tion of the legality of the strike in the case at bar, namely, a strike
of bricklayers and masons to get the work of pointing, or, to put it
more accurately, a combination by the defendants, who are brick-
layers and masons, to refuse to lay bricks and stone where the point-
ing of them is given to others. The defendants in effect say we want
the work of pointing the bricks and stone laid by us, and you must
give us all or none of the work.

The case is a case of competition between the defendant unions
and the individual plaintiff for the work of pointing. The work of
pointing for which these two sets of workmen are competing is work
which the contractors are obliged to have. One peculiarity of the
case therefore is that the fight here is necessarily a triangular one.
It necessarily involves the two sets of competing workmen and the
contractor, and is not confined to the two parties to the contract, as
is the case where workmen strike to get better wages from their
employer or other conditions which are better for them. In this re-
spect the case is like Mogul Steamship Co. v. McGregor, 23 Q.B.D.
598, on appeal (1892), A.C. 25. . . .

This brings us to the legality of the strike by the union brick-
layers and masons employed by the L. P. Soule & Son Company on
other buildings because that corporation was doing work on a build-
ing on which work was being done by pointers employed not by the
L. P. Soule & Son Company but by the owners of the building.

That strike has an element in it like that in a sympathetic strike,
in a boycott and in a blacklisting, namely: It is a refusal to work for
A., with whom the strikers have no dispute, because A. works for
B., with whom the strikers have a dispute, for the purpose of forcing
A. to force B. to yield to the strikers’ demands. In the case at bar
the strike on the L. P. Soule & Son Company was a strike on that
contractor to force it to force the owner of the Ford Building to give
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the work of pointing to the defendant unions. That passes beyond
a case of competition where the owner of the Ford Building is left
to choose between the two competitors. Such a strike is in effect com-
pelling the L. P. Soule & Son Company to join in a boycott on the
owner of the Ford Building. It is a combination by the union to
obtain a decision in their favor by forcing third persons who have
no interest in the dispute to force the employer to decide the dispute
in their (the defendant unions’) favor. Such a strike is not a jus-
tifiable interference with the right of the plaintiffs to pursue their
calling as they think best. In our opinion organized labor’s right of
coercion and compulsion is limited to strikes on persons with whom
the organization has a trade dispute; or to put it in another way, we
are of opinion that a strike on A., with whom the striker has no trade
dispute, to compel A. to force B. to yield to the striker’s demands,
is an unjustifiable interference with the right of A. to pursue his
calling as he thinks best. . . .

For the reason that the strike on the buildings being erected by
the L. P. Soule & Son Company was not a strike in a trade dispute
between the union and that corporation, the first and second clauses
of the decree were in substance correct.

SUPPLEMENTAL CASE DIGEST—SECONDARY STRIKE

DE MINIcO v. CRAIG. Supreme Judicial Court of Massachusetts,
1911; 94 N.E. 317. The plaintiff, a foreman, was discharged by his
employer on instigation of a strike by a union which disliked the
plaintiff. Held not a legal strike purpose, and subject to injunction
and damages. “. . . We are of opinion that that is not a legal pur-
pose for a strike. The plaintiff had a right to work and that right
of his could not be taken away from him or interfered with by the
defendants unless it came into conflict with an equal or superior
right of theirs. The defendants’ right to better their condition is such
an equal right. But to humor their personal objections, their likes
and dislikes, or to escape from what ‘is distasteful’ to some of them
is not in our opinion a superior or an equal right.

“It is doubtless true that, in a certain sense, the condition of
workmen is better if they work under a foreman for whom they do
not have a personal dislike, that is to say, one who is not ‘distasteful’
to them. But that is not true in the sense in which those words are
used when it is said that a strike to better the condition of the work-
men is a strike for a legal purpose. One who betters his conditions
only by escaping from what he merely dislikes and by securing what
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he likes does not better his condition within the meaning of those
words in the rule that employees can strike to better their condition.

“The defense in the case at bar has not failed because a strike to
get rid of a foreman never can be a strike for a legal purpose. We
can conceive of such a case. If, for example, a foreman was in the
habit of using epithets so insulting to the men that they could not
maintain their self-respect and work under him, a strike to get rid
of him in our opinion would be a legal strike. . . .” (Loring, J.)*

Case Questions

. What does Justice Loring say about the compulsive powers of a strike?

2. Do you feel that the compulsive power of an individual corporation to
resist the demands of strikers is less, equal to, or greater than the com-
bined power of all the corporation’s employees who are striking?

3. Do unskilled workers have greater coercive powers than do skilled?
Explain your answer.

. What are the facts of Allen v. Flood?

. Explain the triangular nature of a secondary strike. Does it have sec-
ondary boycott characteristics?

6. This case was decided almost half a century ago. Is it in accord with
the National Labor Relations Act of 19477

7. State the facts and rule developed by the De Minico digest.

—

A

14Tt shall be an unfair labor practice for a labor organization or its agents
to restrain or coerce . . . an employer in the selection of his representatives for
the purpose of collective bargaining or the adjustment of grievances.” Sec. 8
(b) (1) of the National Labor Relations Act of 1947. :

The instant provision merely codifies what had been the common law rule as
to representatives with adequate authority to act for the employer.
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SECTION 33. STRIKE FORCING STATUTORY VIOLATION

The Indiana Desk case in this section introduces the effect upon
labor-management relations of certain wartime federal legislation
that modified the collective bargaining and the strike rights of
unionized employees. The interrelationship of the National Labor
Relations Act with the Emergency Price Control Act is investigated
below in its impact upon labor’s right to strike.

NATIONAL LABOR RELATIONS BOARD v. INDIANA
DESK COMPANY

Circuit Court of Appeals, Seventh Circuit, 1945. 149 Fed. (2d) 987

MaJor, C. J. This case is here upon petition of the National
Labor Relations Board, pursuant to Sec. 10 (e) of the National Labor
Relations Act (49 Stat. 449, 29 U.S.C.A. Sec. 151 et seq.), for en-
forcement of its order issued against respondent on April 29, 1944,
following the usual proceedings under Sec. 10 (29 U.S.C.A. Sec. 160)
of the Act.

The Board’s order is based upon findings that respondent has en-
gaged and is engaging in unfair labor practices affecting commerce
within the meaning of Sec. 2 (6) and (7) of the Act. The unfair
labor practices charged and found are that respondent (1) violated
Sec. 8 (3) of the Act by discriminating against a number of its em-
ployees because of their participation in a strike and (2) interfered
with, restrained and coerced its employees in the exercise of rights
guaranteed in Sec. 7 of the Act, in violation of Sec. 8 (1), by threats
that employees who had engaged in the strike would be denied fur-
ther employment in the community and other statements calculated
to discourage membership in the union. The union referred to is
the charging union, the United Furniture Workers of America, Local
No. 331, affiliated with the C.I.O. The contested issues in the main
are (1) whether the findings as to the unfair labor practices are
supported by substantial evidence and (2) even so, whether such
findings support the Board’s conclusions of law that the Act has been
violated as charged.

We shall first consider the situation as it pertains to the alleged
violation of Sec. 8 (8). In view of the contentions advanced by re-
spondent, it seems appropriate to consider the evidence with refer-
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ence to two events, (1) that of the strike and (2) that pertaining to
respondent’s refusal to recognize the strikers as employees at the
termination of the strike.

Respondent contends that because of the nature of the strike it
had a right to discharge those who participated therein. The strike
occurred on October 9, 1942, at respondent’s plant located at Jasper,
Indiana. Respondent, as its name indicates, was and is engaged in
the manufacture of furniture, partly (the record does not show to
what extent) for use of the government in its war activities. It is
pertinent to note that the record is silent as to any anti-union back-
ground or activity on the part of respondent. . . .

The Board did not find, in fact there is no intimation, that re-
spondent committed an unfair labor practice either on October 9 or
theretofore. It does find, as already noted, that the 51 strikers ceased
work as a result of a “wage dispute.” It follows, so the Board argues,
that they remained employees entitled to the protection of the Act.
On the other hand, respondent contends that the strike on October 9
was instituted and prosecuted in order to compel respondent to vio-
late the Act of October 2, 1942 and Executive Orders No. 9250 and
No. 9017. The contention follows that the strike was illegal, or at
any rate its purpose was illegal, and that respondent had a right to
sever the employer-employee relationship with those who partici-
pated therein.

Sec. 5 of the Act of 1942 (Sec. 965, Title 50, U.S.C.A., known as
the Stabilization Act) provides: ‘“No employer shall pay, and no
employee shall receive, wages or salaries in contravention of the
regulations promulgated by the President under this Act.”

Sec. 11 of the Stabilization Act (Sec. 971, Title 50, U.S.C.A.),
provides: “Any individual, corporation, partnership, or association
willfully violating any provision of this Act, or any regulation pro-
mulgated thereunder, shall, upon conviction thereof, be subject to a
fine of not more than $1,000 or to imprisonment for not more than
one year, or to both such fine and imprisonment.”

Executive Order No. 9250 (Secs. 1 and 2 of Title II) provides:
“No increases in wage rates, granted as a result of voluntary agree-
ment, collective bargaining, . . . shall be authorized unless notice of
such increase . . . shall have been filed with the National War La-
bor Board and unless the National War Labor Board has approved
such increases. . . .” Section 2 of the Order precludes an approval
of an increase in wages by the War Labor Board except under cer-
tain conditions therein enumerated.
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Sec. 2 of the National Labor Relations Act provides: “The term
‘employee’ shall include . . . any individual whose work has ceased
as a consequence of, or in connection with any current labor dispute
or because of any unfair labor practice. . . .”” There is presented
the interesting and perplexing question as to whether the striking
employees quit work as the result of a “labor dispute” within the
meaning of the Act. Ordinarily, of course, a controversy concerning
wages would involve a labor dispute. Also, ordinarily a dispute,
labor or otherwise, is something capable of adjustment by the par-
ties. In the instant situation, however, it was not within the power
of the strikers and respondent to settle or adjust that which is
claimed as a “labor dispute.” In fact, by a positive provision of law
they were precluded from so doing. It hardly seems reasonable to
think that a “labor dispute” was intended to include a dispute the
settlement of which would have violated a statutory provision. The
question, as far as we are advised, has not been decided. In our judg-
ment, however, the unconditional demand for an increase in wages
did not give rise to a “labor dispute” as that term is used in the
Act. . ..

Of course, respondent upon presentation of the demand for an
increase in wages, could have promised, had it so desired, to take the
matter up with the War Labor Board, but it was under no obligation
to so do any more than it was under obligation to bargain. Further-
more, respondent was not presented with such a request; the demand
was for a present increase. The purpose of the strike undoubtedly
was to force compliance with such demand. To show that the uncon-
ditional demand for an increase in wages, as well as the strike for
the purpose of forcing compliance with such demand, was a violation
of the Emergency Price Control Act, it is only necessary to visualize
the situation had the demand been complied with or the purpose of
the strike accomplished. It is hardly open to doubt but that under
such circumstances respondent, as well as the employees, would have
violated the Price Control Act. . . .

The Board’s petition for enforcement of its order as presented is
denied. . . .

Case Questions

[y

. What reason was found by the court to motivate the strike?

2. Why is it now important for the court to decide upon the existence of
a labor dispute?

3. Does the court find a protected labor dispute to exist on the facts of

this case?
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SECTION 34. STRIKE BY GOVERNMENTAL EMPLOYEES

In its definition of the term “employer,” the National Labor
Relations Act expressly excludes the United States, wholly owned
government corporations, states, and municipal corporations. Thus
governmental employees have no rights under the Act. This does not
mean, however, that the collective bargaining process is not afforded
recognition by governing bodies. The Federal government permits
its employees to form, join, and assist labor organizations, as do all
states, except possibly Alabama. Municipal bodies are not uniform
on this issue, as many of them prohibit their employees from affili-
ating with a labor union.

In no case, notwithstanding a recognition of the right of govern-
mental employees to engage in collective bargaining, has the law
recognized the right of governmental employees to engage in strike
or boycott activity. The applicable provision outlawing the right of
federal employees to strike is reproduced below. It merely codifies the
common law. The Wagner Act did not grant strike rights to govern-
mental employees.

National Labor Relations Act, 1947, C. 372, 49 Stat. 449, 29 U.S.
Code, Sections 151-166, Public No. 198, 74th Congress, as amended by Act
of June 23, 1947, Public Law 101, 80th Congress, Sec. 305:

“It shall be unlawful for any individual employed by the United States

or any agency thereof including wholly owned Government corporations

to participate in any strike. Any individual employed by the United

States or by any such agency who strikes shall be discharged imme-

diately from his employment, and shall forfeit his civil service status,

if any, and shall not be eligible for reemployment for three years by
the United States or any such agency.”



CHAPTER 6

LAWFUL AND UNLAWFUL PICKET ACTIVITY
SECTION 35. TYPES OF PICKETING

Picketing of an establishment may take a number of forms—may
be violent or peaceful, may be engaged in for a variety of reasons or
purposes, and may or may not coexist with a strike. Though picket
activity usually accompanies a strike, the converse is not necessarily
true. If a union believes that the economic compulsion inherent in
the publication of a labor dispute through picket activity is sufficient
to enforce compliance with demands made, a picket line may be
established, and legally so, without the existence of a strike against
the employer in question.

Where workers in a production unit are fearful of employer re-
taliation for engaging in union activity, and therefore refrain from
joining a union, that union may set up a picket line to exert pressure
on the employer to induce his workers to join up. A strike will not
exist under these conditions. When third parties, not in the relation
of master and servant, picket an employer, it is known as outsider
picketing.

In addition to outsider picketing, we may distinguish two other
major forms, primary and secondary picketing. The primary picket
results when workers in a given establishment patrol around it with
placards and inform workers and the public that that employer is
unfair, etc.,, to union labor. A strike may or may not have been
called. The gist of the primary picket is a dispute with the employer
whose establishment is being patrolled. The secondary picket, which
is a species of secondary boycott, involves the stationing of workers
around the place of business of a customer or supplier of the employer
with whom the union has a dispute, to cause him to refrain from
dealing with the employer. Tertiary picketing is as rare as it is un-
lawful, but when it occurs, we find picketing of the customer or
supplier of a customer or supplier of an employer with whom the
union has a dispute.

Primary picketing, if unattended by intimidation, fraud, or vio-
lence and conducted for a lawful end, is given constitutional protec-
tion as an exercise of the right of free speech. Secondary picketing,
otherwise lawful, has also been held constitutionally protected if

219
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there is “unity of interest” between the employer with whom the
primary dispute exists and the intermediate party whose organiza-
tion is being patrolled, though no direct dispute exists between him
and the union. The remoteness of the ostensibly innocent third party
against whom the pressure is being exerted and the substantiality
of the business he transacts with the primary employer disputant
furnish a guide to determine the degree of pressure that may law-
fully be exerted against such third party. The closer the interest
between the employer and his supplier or customer, the more nearly
may the pressure against such supplier or customer approximate
that which is being applied to the primary employer disputant. The
hazy line of demarcation between permissible and prohibited secon-
dary picketing activity is delineated by the Supreme Court i the
Wohl* and Ritter’s Cafe ? decisions, reprinted and handled in (,‘.,,p-
ter 7 under the secondary boycott caption. Secondary picketing
activity, as a species of secondary boycott, properly falls in Chapter 7
where the boycott is discussed. Chapter 6 focuses attention upon the
primary picket.

Questions on Section 35

1. May picketing legally be carried on without a strike?

2. Distinguish the various forms of picketing.

3. Under what circumstances is primary picketing accorded constitutional
protection?

1 The Wohl decision is reprinted in Chapter 7, Section 50, page 339.
2 Ml Bitton’o Mafo Aecicion ic renrinted in Chanter 7. Section 49. page 328.
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SECTION 36. FREE SPEECH IN GENERAL

The local police power enables state and municipal governing
bodies to enact laws and ordinances controlling such matters as the
assemblage of persons, the dissemination of information, the dis-
tribution of literature, and solicitation. Such legislation is ostensibly
designed in the interest of orderly government and the prevention
of rout and riot. In antilabor jurisdictions, these laws are sometimes
directed at innocuous labor union activity, such as union gatherings,
peaceful group picketing, solicitation, and leaflet distribution by
labor union adherents.

To some substantial extent, not capable of precise definition,
these laws can be upheld; but if they pass beyond a certain point in
their tenor or enforcement, they will be in abridgement of the right
of free speech and assembly protected by the First or Fourteenth
Amendments to the Constitution. Schneider v. State in this section
is a Supreme Court classic on this question, as it fully develops the
clash between the local police power, on the one hand, and the fed-
erally protected right of free speech on the other.

The Thomas v. Collins decision in this section directly poses the
free speech right under circumstances involving union organizing
activity, which, of course, requires an assemblage and/or solicitation
of members. This case, a recent Supreme Court pronouncement,
investigates the constitutional validity of a Texas law requiring that
union organizers obtain an organizer’s permit precedent to solicita-
tion of members.

SCHNEIDER v. STATE
Supreme Court of United States, 1939. 308 U.S. 147, 60 Sup. Ct. 146

ROBERTS, J. Four cases are here, each of which presents the ques-
tion whether regulations embodied in a municipal ordinance abridge
the freedom of speech and of the press secured against state invasion
by the Fourteenth Amendment of the Constitution.

No. 13

The Municipal Code of the City of Los Angeles, 1936, provides:

“Sec. 28.00. “Hand-Bill” shall mean any hand-bill, dodger, com-
mercial advertising circular, folder, booklet, letter, card, pamphlet,
sheet, poster, sticker, banner, notice or other written, printed or
painted matter calculated to attract attention of the public.”
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“Sec. 28.01. No person shall distribute any hand-bill to or among
pedestrians along or upon any street, sidewalk or park, or to pas-
sengers on any street car, or throw, place or attach any hand-bill in,
to, or upon any automobile or other vehicle.”

The appellant was charged in the Municipal Court with a vio-
lation of Sec. 28.01. Upon his trial it was proved that he distributed
handbills to pedestrians on a public sidewalk and had more than
three hundred in his possession for that purpose. Judgment of con-
viction was entered and sentence imposed. The Superior Court of
Los Angeles County affirmed the judgment. That court being the
highest court in the State authorized to pass upon such a case, an
appeal to this court was allowed.

The handbill which the appellant was distributing bore a notice
of a meeting to be held under the auspices of “Friends Lincoln Bri-
gade” at which speakers would discuss the war in Spain.

The court below sustained the validity of the ordinance on the
ground that experience shows littering of the streets results from
the indiscriminate distribution of handbills. It held that the right of
free expression is not absolute but subject to reasonable regulation
and that the ordinance does not transgress the bounds of reasonable-
ness. Lovell v. City of Griffin, 303 U.S. 44, was distinguished on the
ground that the ordinance there in question prohibited distribution
anywhere within the city while the one involved forbids distribution
in a very limited number of places.

No. 18

An ordinance of the City of Milwaukee, Wisconsin, provides: “It
is hereby made unlawful for any person ... to ... throw ...
paper . . . or to circulate or distribute any circular, hand-bills, cards,
posters, dodgers, or other printed or advertising matter . . . in or
upon any sidewalk, street, alley, wharf, boat landing, dock or other
public place, park or ground within the City of Milwaukee. . . .”

The petitioner, who was acting as a picket, stood in the street in
front of a meat market and distributed to passing pedestrians hand-
bills which pertained to a labor dispute with the meat market, set
forth the position of organized labor with respect to the market, and
asked citizens to refrain from patronizing it. Some of the bills were
thrown in the street by the persons to whom they were given and it
resulted that many of the papers lay in the gutter and in the street.
The police officers who arrested the petitioner and charged him with
a violation of the ordinance did not arrest any of those who received
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the bills and threw them away. The testimony was that the action
of the officers accorded with a policy of the police department in en-
forcement of the ordinance to the effect that, when such distribution
resulted in littering of the streets the one who was the cause of the
littering, that is, he who passed out the bills, was arrested rather
than those who received them and afterwards threw them away. The
Milwaukee County Court found the petitioner guilty and fined him.
On appeal the judgment was affirmed by the Supreme Court.

The court held that the purpose of the ordinance was to prevent
an unsightly, untidy, and offensive condition of the sidewalks. It
distinguished Lowvell v. City of Griffin, supra, on the ground that the
ordinance there considered manifestly was not aimed at prevention
of littering of the streets. The court approved the administrative
construction of the ordinance by the police officials and felt that this
construction sustained its validity. The court said: ‘“Unless and un-
til delivery of the hand-bills was shown to result in a littering of the
streets their distribution was not interfered with.”

No. 29

An ordinance of the City of Worcester, Massachusetts, provides:
“No person shall distribute in, or place upon any street or way, any
placard, handbill, flyer, poster, advertisement or paper of any de-
seription. . . .”

The appellants distributed in a street leaflets announcing a pro-
test meeting in connection with the administration of state unem-
ployment insurance. They did not throw any of the leaflets on the
sidewalk or scatter them. Some of those to whom the leaflets were
handed threw them on the sidewalk and the street, with the result
that some thirty were lying about.

The appellants were arrested and charged with a violation of the
ordinance. The Superior Court of Worcester County rendered a judg-
ment of conviction and imposed sentence. The Supreme Judicial
Court overruled exceptions. That court held the ordinance a valid
regulation of the use of the streets and sought thus to distinguish
it from the one involved in Lowvell v. City of Griffin, supra, which the
court said was not such a regulation. Referring to the ordinance the
court said: “It interferes in no way with the publication of anything
in the city of Worcester, except only that it excludes the public
streets and ways from the places available for free distribution. It
leaves open for such distribution all other places in the city, public
and private.”
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No. 11

An ordinance of the Town of Irvington, New Jersey, provides:
“No person except as in this ordinance provided shall canvass, solicit,
distribute circulars, or other matter, or call from house to house in
the Town of Irvington without first having reported to and received
a written permit from the Chief of Police or the officer in charge of
Police Headquarters.” It further enacts that a permit to canvass
shall specify the number of hours or days it will be in effect; that the
canvasser must make an application giving his name, address, age,
height, weight, place of birth, whether or not previously arrested or
convicted of crime, by whom employed, address of employer, cloth-
ing worn, and description of project for which he is canvassing; that
each applicant shall be fingerprinted and photographed; that the
Chief of Police shall refuse a permit in all cases where the applica-
tion or further investigation made at the officer’s discretion, shows
that the canvasser is not of good character or is canvassing for a
project not free from fraud; that canvassing may only be done be-
tween 9 A.M. and 5 P.M.; that the canvasser must furnish a photo-
graph of himself which is to be attached to the permit; that the per-
mittee must exhibit the permit to any police officer or other person
upon request, must be courteous to all persons in canvassing, must
not importune or annoy the town’s inhabitants or conduct himself in
an unlawful manner and must, at the expiration of the permit, sur-
render it at police headquarters. Persons delivering goods, merchan-
dise, or other articles in the regular course of business to the premises
of persons ordering, or entitled to receive the same, are exempted
from the operation of the ordinance. Violation is punishable by fine
or imprisonment.

The petitioner was arrested and charged with canvassing without
a permit. The proofs show that she is a member of the Watch Tower
Bible and Tract Society and, as such, certified by the society to be
one of “Jehovah’s Witnesses.” In this capacity she called from house
to house in the town at all hours of the day and night and showed to
the occupants a so-called testimony and identification card signed by
the society. The card stated that she would leave some booklets dis-
cussing problems affecting the person interviewed; and that, by con-
tributing a small sum, that person would make possible the printing
of more booklets which could be placed in the hands of others. The
card certified that the petitioner was an ordained minister sent forth
by the society, which is organized to preach the gospel of God’s king-
dom, and cited passages from the Bible with respect to the obligation
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so to preach. The petitioner left, or offered to leave, the books or
booklets with the occupants of the houses visited. She did not apply
for, or obtain, a permit pursuant to the ordinance because she con-
scientiously believed that so to do would be an act of disobedience to
the command of Almighty God.

The petitioner was convicted in the Recorder’s Court. The Court
of Common Pleas affirmed the judgment. On a further appeal the
Supreme Court affirmed. The Court of Errors and Appeals affirmed
the judgment of the Supreme Court.

The Supreme Court held that the petitioner’s conduct amounted
to the solicitation and acceptance of money contributions without a
permit, and held the ordinance prohibiting such action a valid regu-
lation, aimed at protecting occupants and others from disturbance
and annoyance and preventing unknown strangers from visiting
houses by day and night. It overruled the petitioner’s contention that
the measure denies or unreasonably restricts freedom of speech or
freedom of the press. The Court of Errors and Appeals thought
Lowell v. City of Griffin, supra, not controlling, since the ordinance
in that case prohibited all distribution of printed matter and was not
limited to ways which might be regarded as consistent with the
maintenance of public order or as involving use or littering of the
streets, whereas the ordinance here involved is aimed at canvassing
or soliciting, subjects not embraced in that condemned in the Lowvell
case. The court said: “A municipality may protect its citizens
against fraudulent solicitation and, when it enacts an ordinance to do
so, all persons are required to abide thereby. The ordinance in ques-
tion was evidently designed for that purpose. . . .”

The freedom of speech and of the press secured by the First
Amendment against abridgment by the United States is similarly
secured to all persons by the Fourteenth against abridgment by a
state.

Although a municipality may enact regulations in the interest of
the public safety, health, welfare or convenience, these may not
abridge the individual liberties secured by the Constitution to those
who wish to speak, write, print or circulate information or opinion.

Municipal authorities, as trustees for the public, have the duty to
keep their communities’ streets open and available for movement of
people and property, the primary purpose to which the streets are
dedicated. So long as legislation to this end does not abridge the
constitutional liberty of one rightfully upon the street to impart
information through speech or the distribution of literature, it may
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lawfully regulate the conduct of those using the streets. For exam-
ple, a person could not exercise this liberty by taking his stand in the
middle of a crowded street, contrary to traffic regulations, and main-
tain his position to the stoppage of all traffic; a group of distributors
could not insist upon a constitutional right to form a cordon across
the street and to allow no pedestrian to pass who did not accept a
tendered leaflet; nor does the guarantee of freedom of speech or of
the press deprive a municipality of power to enact regulations against
throwing literature broadcast in the streets. Prohibition of such con-
duct would not abridge the constitutional liberty since such activity
bears no necessary relationship to the freedom to speak, write, print
or distribute information or opinion.

This court has characterized the freedom of speech and that of
the press as fundamental personal rights and liberties. The phrase
is not an empty one and was not lightly used. It reflects the belief
of the framers of the Constitution that exercise of the rights lies at
the foundation of free government by free men. It stresses, as do
many opinions of this court, the importance of preventing the re-
striction of enjoyment of these liberties.

In every case, therefore, where legislative abridgment of the
rights is asserted, the courts should be astute to examine the effect
of the challenged legislation. Mere legislative preferences or beliefs
respecting the matters of public convenience may well support regu-
lation directed at other personal activities, but be insufficient to
justify such as diminishes the exercise of rights so vital to the main-
tenance of democratic institutions. And so, as cases arise, the deli-
cate and difficult task falls upon the courts to weigh the circumstances
and to appraise the substantiality of the reasons advanced in support
of the regulation of the free enjoyment of the rights.

In Lovell v. City of Griffin, supra, this court held void an ordi-
nance which forbade the distribution by hand or otherwise of litera-
ture of any kind without written permission from the city manager.
The opinion pointed out that the ordinance was not limited to obscene
and immoral literature or that which advocated unlawful conduct,
placed no limit on the privilege of distribution in the interest of
public order, was not aimed to prevent molestation of inhabitants or
misuse or littering of streets, and was without limitation as to time
or place of distribution. The court said that, whatever the motive,
the ordinance was bad because it imposed penalties for the distribu-
tion of pamphlets, which had become historical weapons in the de-
fense of liberty, by subjecting such distribution to license and censor-
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ship; and that the ordinance was void on its face, because it abridged
the freedom of the press. Similarly in Hague v. C. I. O., 307 U.S.
496, an ordinance was held void on its face because it provided for
previous administrative censorship of the exercise of the right of
speech and assembly in appropriate public places.

The Los Angeles, the Milwaukee, and the Worcester ordinances
under review do not purport to license distribution but all of them
absolutely prohibit it in the streets and, one of them, in other public
places as well.

The motive of the legislation under attack in Numbers 13, 18,
and 29 is held by the courts below to be the prevention of littering
of the streets and, although the alleged offenders were not charged
with themselves scattering paper in the streets, their convictions
were sustained upon the theory that distribution by them encouraged
or resulted in such littering. We are of opinion that the purpose to
keep the streets clean and of good appearance is insufficient to jus-
tify an ordinance which prohibits a person rightfully on a public
street from handing literature to one willing to receive it. Any bur-
den imposed upon the city authorities in cleaning and caring for
the streets as an indirect consequence of such distribution results
from the constitutional protection of the freedom of speech and press.
This constitutional protection does not deprive a city of all power to
prevent street littering. There are obvious methods of preventing
littering. Amongst these is the punishment of those who actually
throw papers on the streets.

It is argued that the circumstance that in the actual enforcement
of the Milwaukee ordinance the distributor is arrested only if those
who receive the literature throw it in the streets, renders it valid.
But, even as thus construed, the ordinance cannot be enforced with-
out unconstitutionally abridging the liberty of free speech. As we
have pointed out, the public convenience in respect of cleanliness of
the streets does not justify an exertion of the police power which
invades the free communication of information and opinion secured
by the Constitution.

It is suggested that the Los Angeles and Worcester ordinances
are valid because their operation is limited to streets and alleys and
leaves persons free to distribute printed matter in other public places.
But, as we have said, the streets are natural and proper places for
the dissemination of information and opinion; and one is not to have
the exercise of his liberty of expression in appropriate places abridged
on the plea that it may be exercised in some other place.
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While it affects others, the Irvington ordinance drawn in question
in No. 11, as construed below, affects all those, who, like the peti-
tioner, desire to impart information and opinion to citizens at their
homes. If it covers the petitioner’s activities it equally applies to one
who wishes to present his views on political, social or economic ques-
tions. The ordinance is not limited to those who canvass for private
profit; nor is it merely the common type of ordinance requiring some
form of registration or license of hawkers, or peddlers. It is not a
general ordinance to prohibit trespassing. It bans unlicensed com-
munication of any views or the advocacy of any cause from door to
door, and permits canvassing only subject to the power of a police
officer to determine, as a censor, what literature may be distributed
from house to house and who may distribute it. The applicant must
submit to that officer’s judgment evidence as to his good character
and as to the absence of fraud in the “project” he proposes to pro-
mote or the literature he intends to distribute, and must undergo a
burdensome and inquisitorial examination, including photographing
and fingerprinting. In the end, his liberty to communicate with the
residents of the town at their homes depends upon the exercise of
the officer’s discretion.

As said in Lovell v. City of Griffin, supra, pamphlets have proved
most effective instruments in the disseniination of opinion. And per-
haps the most effective way of bringing them to the notice of indi-
viduals is their distribution at the homes of the people. On this
method of communication the ordinance imposes censorship, abuse
of which engendered the struggle in England which eventuated in
the establishment of the doctrine of the freedom of the press em-
bodied in our Constitution. To require a censorship through license
which makes impossible the free and unhampered distribution of
pamphlets strikes at the very heart of the constitutional guarantees.

Conceding that fraudulent appeals may be made in the name of
charity and religion, we hold a municipality cannot, for this reason,
require all who wish to disseminate ideas to present them first to
police authorities for their consideration and approval, with a dis-
cretion in the police to say some ideas may, while others may not, be
carried to the homes of citizens; some persons may, while others may
not, disseminate information from house to house. Frauds may be
denounced as offenses and punished by law. Trespasses may simi-
larly be forbidden. If it is said that these means are less efficient
and convenient than bestowal of power on police authorities to de-
cide what information may be disseminated from house to house, and
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who may impart the information, the answer is that considerations
of this sort do not empower a municipality to abridge freedom of
speech and press.

We are not to be taken as holding that commercial soliciting and
canvassing may not be subjected to such regulation as the ordinance
requires. Nor do we hold that the town may not fix reasonable hours
when canvassing may be done by persons having such objects as the
petitioner. Doubtless there are other features of such activities which
may be regulated in the public interest without prior licensing or
other invasion of constitutional liberty. We do hold, however, that
the ordinance in question, as applied to the petitioner’s conduct, is
void, and she cannot be punished for acting without a permit.

The judgment in each case is reversed and the causes are re-
manded for further proceedings not inconsistent with this opinion.

Reversed.

Case Questions

-

State the facts and lower court rulings in Case Nos. 13, 18, 29, and 11.

2. Is the right of free speech and press absolute? Give examples of valid
state legislation limiting the rights above.

3. State the holdings of the Court in the Lovell and Hague cases.

4. In Nos. 13, 18 and 29, what was the motive of the legislation, and how
did the Supreme Court dispose of the argument?

5. May commercial solicitation be regulated?

THOMAS v. COLLINS, SHERIFF
Supreme Court of the United States, 1945. 323 U.S. 516, 65 Sup. Ct. 315

RUTLEDGE, J. The appeal is from a decision of the Supreme Court
of Texas which denied appellant’s petition for a writ of habeas corpus
and remanded him to the custody of appellee, as sheriff of Travis
County. 141 Tex. 591, 174 S.W. 2d 958. In so deciding the court
upheld, as against constitutional and other objections, appellant’s
commitment for contempt for violating a temporary restraining order
issued by the District Court of Travis County. The order was issued
ex parte and in terms restrained appellant, while in Texas, from
soliciting members for, or memberships in, specified labor unions and
others affiliated with the Congress of Industrial Organizations, with-
out first obtaining an organizer’s card as required by House Bill
No. 100, C. 104, General and Special Laws of Texas, Regular Ses-
sion, 48th Legislature (1943). After the order was served, appellant
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addressed a mass meeting of workers and at the end of his speech
asked persons present to join a union. For this he was held in
contempt, fined and sentenced to a short imprisonment.

The case has been twice argued here. Each time appellant has
insisted, as he did in the state courts, that the statute as it has been
applied to him is in contravention of the Fourteenth Amendment, as
it incorporates the First, imposing a previous restraint upon the
rights of freedom of speech and free assembly, and denying him the
equal protection of the laws. He urges also that the application made
of the statute is inconsistent with the provisions of the National
Labor Relations Act, 49 Stat. 449, and other objections which need
not be considered. For reasons to be stated we think the statute as
it was applied in this case imposed previous restraint upon appel-
lant’s rights of free speech and free assembly and the judgment must
be reversed. . . .

The Supreme Court of Texas, deeming habeas corpus an appro-
priate method for challenging the validity of the statute as applied,
sustained the Act as a valid exercise of the State’s police power,
taken “for the protection of the general welfare of the public, and
particularly the laboring class,” with special reference to safeguard-
ing laborers from imposture when approached by an alleged organ-
izer. The provision, it was said, “affects only the right of one to
engage in the business as a paid organizer, and not the mere right
of an individual to express his views on the merits of the union.” The
court declared the Act “does not require a paid organizer to secure
a license,” but makes mandatory the issuance of the card “to all who
come within the provisions of the Act upon their good-faith com-
pliance therewith.” Accordingly it held that the regulation was not
unreasonable. . . .

Appellant first urges that the application of the statute amounted
to the requirement of a license “for the simple act of delivering an
address to a group of workers.” He says the act penalized “was
simply and solely the act of addressing the workers on the . . . bene-
fits of unionism, and concluding the address with a plea to the audi-
ence generally and to a named worker in the audience to join a
union.” He points out that he did not parade on the streets, did not
solicit or receive funds, did not “sign up” workers, engaged in no
disturbance or breach of the peace, and that his sole purpose in going
to Texas and his sole activity there were to make the address includ-
ing the invitations which he extended at the end. There is no evi-
dence that he solicited memberships or members for a union at any
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other time or occasion or intended to do so. His position necessarily
maintains that the right to make the speech includes the right to
ask members of the audience, both generally and by name, to join
the union.

Appellant also urges more broadly that the statute is an invalid
restraint upon free expression in penalizing the mere asking a
worker to join a union, without having procured the card, whether
the asking takes place in a public assembly or privately.

Texas, on the other hand, asserts no issue of free speech or free
assembly is presented. With the state court, it says the statute is
directed at business practices, like selling insurance, dealing in se-
curities, acting as commission merchant, pawnbroking, etc., and was
adopted “in recognition of the fact that something more is done by
a labor organizer than talking.” . . .

The case confronts us again with the duty our system places on
this Court to say where the individual’s freedom ends and the State’s
power begins. Choice on that border, now as always delicate, is per-
haps more so where the usual presumption supporting legislation is
balanced by the preferred place given in our scheme to the great,
the indispensable democratic freedoms secured by the First Amend-
ment. Cf. Schneider v. State, 308 U.S. 147; Cantwell v. Connecticut,
310 U.S. 296; Prince v. Massachusetts, 321 U.S. 158. That priority
gives these liberties a sanctity and a sanction not permitting dubious
intrusions. And it is the character of the right, not of the limitation,
which determines what standard governs the choice. Compare United
States v. Carolene Products Co., 304 U.S. 144, 152-153.

For these reasons any attempt to restrict those liberties must be
justified by clear public interest, threatened not doubtfully or re-
motely, but by clear and present danger. The rational connection
between the remedy provided and the evil to be curbed, which in
other contexts might support legislation against attack on due process
grounds, will not suffice. These rights rest on firmer foundation.
Accordingly, whatever occasion would restrain orderly discussion and
persuasion, at appropriate time and place, must have clear support
in public danger, actual or impending. Only the gravest abuses, en-
dangering paramount interests, give occasion for permissible limi-
tation. It is therefore in our tradition to allow the widest room for
discussion, the narrowest range for its restriction, particularly when
this right is exercised in conjunction with peaceable assembly. It
was not by accident or coincidence that the rights to freedom in
speech and press were coupled in a single guaranty with the rights
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of the people peaceably to assemble and to petition for redress of
grievances. All these, though not identical, are inseparable. They
are cognate rights, cf. DeJonge v. Oregon, 299 U.S. 353, 364, and
therefore are united in the First Article’s assurance. Cf. 1 Annals
of Congress 759-760.

This conjunction of liberties is not peculiar to religious activity
and institutions alone. The First Amendment gives freedom of mind
the same security as freedom of conscience. Cf. Pierce v. Society of
Sisters, 268 U.S. 510; Meyer v. Nebraska, 262 U.S. 390; Prince v.
Massachusetts, 321 U.S. 158. Great secular causes, with small ones,
are guarded. The grievances for redress of which the right of peti-
tion was insured, and with it the right of assembly, are not solely
religious or political ones. And the rights of free speech and a free
press are not confined to any field of human interest.

The idea is not sound therefore that the First Amendment’s safe-
guards are wholly inapplicable to business or economic activity. And
it does not resolve where the line shall be drawn in a particular case
merely to urge, as Texas does, that an organization for which the
rights of free speech and free assembly are claimed is one “engaged
in business activities” or that the individual who leads it in exer-
cising these rights receives compensation for doing so. Nor, on the
other hand, is the answer given, whether what is done is an exercise
of those rights and the restriction a forbidden impairment, by ignor-
ing the organization’s economic function, because those interests of
workingmen are involved or because they have the general llbertles
of the citizen, as appellant would do.

These comparisons are at once too simple, too general, and too
inaccurate to be determinative. Where the line shall be placed in a
particular application rests, not on such generalities, but on the con-
crete clash of particular interests and the community’s relative eval-
uation of both of them and of how the one will be affected by the
specific restriction, the other by its absence. That judgment in the
first instance is for the legislative body. But in our system where the
line can constitutionally be placed presents a question this Court
cannot escape answering independently, whatever the legislative judg-
ment, in the light of our constitutional tradition. Schneider v. State,
308 U.S. 147, 161. And the answer, under that tradition, can be
affirmative, to support an intrusion upon this domain, only if grave
and impending public danger requires this.

That the State has power to regulate labor unions with a view to
protecting the public interest is, as the Texas court said, hardly to
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be doubted. They cannot claim special immunity from regulation.
Such regulation, however, whether aimed at fraud or other abuses,
must not trespass upon the domains set apart for free speech and
free assembly. This Court has recognized that “in the circumstances
of our times the dissemination of information concerning the facts
of a labor dispute must be regarded as within that area of free dis-
cussion that is guaranteed by the Constitution. . . . Free discussion
concerning the conditions in industry and the causes of labor dis-
putes appears to us indispensable to the effective and intelligent use
of the processes of popular government to shape the destiny of mod-
ern industrial society.” Thornhill v. Alabama, 310 U.S. 88, 102-103;
Senn v. Tile Layers Protective Union, 301 U.S. 468, 478. The right
thus to discuss, and inform people concerning, the advantages and
disadvantages of unions and joining them is protected not only as
part of free speech, but as part of free assembly. Hague v. C. 1. O.,
307 U.S. 496. The Texas court, in its disposition of the cause, did
not give sufficient weight to this consideration, more particularly by
its failure to take account of the blanketing effect of the prohibition’s
present application upon public discussion and also of the bearing of
the clear and present danger test in these circumstances.

In applying these principles to the facts of this case we put aside
the broader contentions both parties have made and confine our deci-
sion to the narrow question whether the application made of Seec. 5
in this case contravenes the First Amendment. . . .

Thomas went to Texas for one purpose and one only—to make
the speech in question. Its whole object was publicly to proclaim the
advantages of workers’ organization and to persuade workmen to
join Local No. 1002 as part of a campaign for members. These also
were the sole objects of the meeting. The campaign, and the meet-
ing, were incidents of an impending election for collective bargaining
agent, previously ordered by national authority pursuant to the guar-
anties of national law. Those guaranties include the workers’ right
to organize freely for collective bargaining. And this comprehends
whatever may be appropriate and lawful to accomplish and maintain
such organization. It included, in this case, the right to designate
Local No. 1002 or any other union or agency as the employees’ repre-
sentative. It included their right fully and freely to discuss and be
informed concerning this choice, privately or in public assembly.
Necessarily correlative was the right of the union, its members and
officials, whether residents or nonresidents of Texas and, if the latter,
whether there for a single occasion or sojourning longer, to discuss
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with and inform the employees concerning matters involved in their
choice. These rights of assembly and discussion are protected by the
First Amendment. Whatever would restrict them, without sufficient
occasion, would infringe its safeguards. The occasion was clearly
protected. The speech was an essential part of the occasion, unless
all meaning and purpose were to be taken from it. And the invita-
tions, both general and particular, were parts of the speech, in-
separable incidents of the occasion and all that was said or done.
That there was restriction upon Thomas’ right to speak and the
rights of the workers to hear what he had to say, there can be no
doubt. The threat of the restraining order, backed by the power of
contempt, and of arrest for crime, hung over every word. A speaker
in such circumstances could avoid the words ‘solicit,” “invite,”
“join.” It would be impossible to avoid the idea. The statute re-
quires no specific formula. It is not contended that only the use of
the word “solicit” would violate the prohibition. Without such a limi-
tation, the statute forbids any language which conveys, or reasonably
could be found to convey, the meaning of invitation. That Thomas
chose to meet the issue squarely, not to hide in ambiguous phrasing,
does not counteract this fact. General words create different and
often particular impressions on different minds. No speaker, how-
ever careful, can convey exactly his meaning, or the same meaning,
to the different members of an audience. How one might “laud
unionism,” as the State and the State Supreme Court concede Thomas
was free to do, yet in these circumstances not imply an invitation, is
hard to conceive. This is the nub of the case, which the State fails
to meet because it cannot do so. Workingmen do not lack capacity
for making rational connections. They would understand, or some
would, that the president of U.A.M. and vice pre'sident of C.I.O0.,
addressing an organization meeting, was not urging merely a philo-
sophic attachment to abstract principles of unionism, disconnected
from the business immediately at hand. The feat would be incredible
for a national leader, addressing such a meeting, lauding unions and
their principles, urging adherence to union philosophy, not also and
thereby to suggest attachment to the union by becoming a member.
Furthermore, whether words intended and designed to fall short
of invitation would miss that mark is a question both of intent and
of effect. No speaker, in such circumstances, safely could assume
that anything he might say upon the general subject would not be
understood by some as an invitation. In short, the supposedly clear-
cut distinction between discussion, laudation, general advocay, and
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solicitation puts the speaker in these circumstances wholly at the
mercy of the varied understanding of his hearers and consequently
of whatever inference may be drawn as to his intent and meaning.

Such a distinction offers no security for free discussion. In these
conditions it blankets with uncertainty whatever may be said. It
compels the speaker to hedge and trim. He must take care in every
word to create no impression that he means, in advocating unionism’s
most central principle, namely, that workingmen should unite for
collective bargaining, to urge those present to do so. The vice is not
merely that invitation, in the circumstances shown here, is speech.
It is also that its prohibition forbids or restrains discussion which is
not or may not be invitation. The sharp line cannot be drawn surely
or securely. The effort to observe it could not be free speech, free
press, or free assembly, in any sense of free advocacy of principle or
cause. The restriction’s effect, as applied, in a very practical sense
was to prohibit Thomas not only to solicit members and memberships,
but also to speak in advocacy of the cause of trade unionism in Texas,
without having first procured the card. Thomas knew this and faced
the alternatives it presented. When served with the order he had
three choices: (1) to stand on his right and speak freely; (2) to quit,
refusing entirely to speak; (3) to trim, and even thus to risk the
penalty. He chose the first alternative. We think he was within his
rights in doing so. .

We do not mean to say there is not, in many circumstances, a
difference between urging a course of action and merely giving and
acquiring information. On the other hand, history has not been with-
out periods when the search for knowledge alone was banned. Of
this we may assume the men who wrote the Bill of Rights were
aware. But the protection they sought was not solely for persons in
intellectual pursuits. It extends to more than abstract discussion,
unrelated to action. The First Amendment is a charter for govern-
ment, not for an institution of learning. ‘“Free trade in ideas’” means
free trade in the opportunity to persuade to action, not merely to
describe facts. Cf. Abrams v. United States, 250 U.S. 616, 624, and
Gitlow v. New York, 268 U.S. 652, 672, dissenting opinions of Mr.
Justice Holmes. Indeed, the whole history of the problem shows it
is to the end of preventing action that repression is primarily di-
rected and to preserving the right to urge it that the protections are
given.

Accordingly, the decision here has recognized that employers’
attempts to persuade to action with respect to joining or not joining
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unions are within the First Amendment’s guaranty. Labor Board v.
Virginia Electric & Power Co., 314 U.S. 469. Decisions of other
courts have done likewise. When to this persuasion other things are
added which bring about coercion, or give it that character, the limit
of the right has been passed. Cf. Labor Board v. Virginia Electric
& Power Co., supra. But short of that limit the employer’s freedom
cannot be impaired. The Constitution protects no less the employees’
converse right. Of course, espousal of the cause of labor is entitled
to no higher constitutional protection than the espousal of any other
lawful cause. It is entitled to the same protection. . . .
The judgment is reversed.

SUPPLEMENTAL CASE DIGESTS—FREE SPEECH
IN GENERAL

DEVON KNITWEAR CoO., INC. v. LEVINSON. Supreme Court, Special
Term, New York County, 1940; 173 Misc. 779, 19 N.Y.S. 2d 102. The
plaintiffs, Devon Knitwear Co., Inc., sought an injunction in a court
of equity to restrain the defendant labor union, Knitgoods Workers
Union, Local 155, International Ladies’ Garment Workers Union,
from picketing in the vicinity of plaintiff’s premises and from doing
other acts related to such picketing. Defendants filed an affirmative
defense that plaintiffs had been guiltyl of unfair labor practices and
hence came into a court of equity with unclean hands.

“, . . The rule is fundamental that a court of equity may deny
relief to one who enters its portals with unclean hands. . . . Cer-
tainly in this case, where the plaintiffs are seeking the extraordinary
equitable remedy of injunction, the defendant should be permitted to
plead any facts which may constitute a basis for withholding such
relief from plaintiffs. . . . In hearing such defense, this court no
more interferes with the exclusive jurisdiction of the National Labor
Relations Board to prevent plaintiffs from engaging in any unfair
labor practice, than it does with the jurisdiction of the criminal
courts to determine the guilt or innocence of a plaintiff against whom
a defense of illegality is pleaded, where the facts showing such ille-
gality would also establish the commission of a crime by such plain-
tiff. . . . The motion is denied.” (Pecora, J.)

NANN v. RAIMIST. Court of Appeals of New York, 1931; 174
N.E. 690. Action was brought by the Amalgamated Food Workers
against the Bakery and Confectionery Workers’ International Union
of America, A. F. of L., for the purpose of enjoining the Interna-
tional from carrying out its avowed threat to drive the Amalgamated
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out of existence. Action by the defendant union against the plaintiff
had been coupled with violence and breaches of the peace.

“. . . The plaintiff, if threatened in its business life by the vio-
lence of the defendant or by other wrongful acts, may have the aid
of the court to preserve itself from disruption through recourse to
these unlawful means. The remedy is not lost because the contro-
versy is one between the members of rival unions, and not, as hap-
pens oftener, between unions and employers. . . . If the defendant
believes in good faith that the policy pursued by the plaintiff and by
the shops united with the plaintiff is hostile to the interests of or-
ganized labor, and is likely, if not suppressed, to lower the standards
of living for workers in the trade, it has the privilege by the pressure
of notoriety and persuasion to bring its own policy to triumph. . . .
Upon the facts exhibited in this record the defendant went beyond
the bounds of lawful conduct in conducting its campaign for the
suppression of its rival. . . .” (Cardozo, C. J.)

Case Questions

. What did the Texas law provide? How did Collins violate the law?

. Under what state power did the Supreme Court of Texas uphold the law?

3. May a state regulate labor unions in the public interest? Qualify as the
court does.

. What is the “nub of the case”?

. What may an employer do with respect to persuading action as to join-
ing or not joining unions?

. In the Devon case, discuss the “clean hands” principle.

7. State the rule of the Nann case.
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SECTION 37. PEACEFUL PICKETING

The Supreme Court decisions in the American Steel Foundries
case (page 102) and the Truax v. Corrigan case (page 87), which
drastically limited the right to engage in picket activity, spurred on
many states to enact antipicketing statutes. These statutes incorpo-
rated provisions such as the prohibition of outsider, violent, massed,
fraudulent, and secondary picketing. The Thornhill case in this sec-
tion, a landmark in labor law, involves the constitutionality of an
Alabama statute that prohibited all picketing as a misdemeanor.

The Supreme Court will not generally find a statute unconstitu-
tional on its face unless it is clearly so. What it usually does is seek
to determine whether the statute was applied and construed by the
lower court, giving full expression to constitutional guarantees.
Thus, the same enactment may be constitutional in one case, where
properly applied, and unconstitutional where improperly applied. It
was impossible for the Court to save the Alabama statute, since it
was incapable of anything but an unconstitutional construction.

THORNHILL v. STATE OF ALABAMA
Supreme Court of the United States, 1940. 310 U.S. 88, 60 Sup. Ct. 736

MurpHY, J. Petitioner, Byron Thornhill, was convicted in the
Circuit Court of Tuscaloosa County, Alabama, of the violation of
Section 3448 of the State Code of 1923. The Code Section reads as
follows: “Sec. 3448. Loitering or picketing forbidden.—Any person
or persons, who, without a just cause or legal excuse therefor, go
near to or loiter about the premises or place of business of any other
person, firm, corporation, or association of people, engaged in a law-
ful business, for the purpose, or with intent of influencing, or induc-
ing other persons not to trade with, buy from, sell to, have business
dealings with, or be employed by such persons, firm, corporation, or
association of persons, for the purpose of hindering, delaying, or in-
terfering with or injuring any lawful business or enterprise of
another, shall be guilty of a misdemeanor; but nothing herein shall
prevent any person from soliciting trade or business for a competi-
tive business.”

The complaint against petitioner, which is set out in the margin,
is phrased substantially in the very words of the statute. The first
and second counts charge that petitioner, without just cause or legal
excuse, did “go near to or loiter about the premises” of the Brown
Wood Preserving Company with the intent or purpose of influencing
others to adopt one of enumerated courses of conduct. In the third
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count, the charge is that petitioner ‘“did picket” the works of the
Company “for the purpose of hindering, delaying or interfering with
or injuring (its) lawful business.” Petitioner demurred to the com-
plaint on the grounds, among others, that Section 3448 was repug-
nant to the Constitution of the United States (Amendment 1) in that
it deprived him of ‘““the right of peaceful assemblage,” “the right of
freedom of speech,” and ‘“the right to petition for redress.” The
demurrer, so far as the record shows, was not ruled upon, and peti-
tioner pleaded not guilty. The Circuit Court then proceeded to try
the case without a jury, one not being asked for or demanded. At the
close of the case for the State, petitioner moved to exclude all the
testimony taken at the trial on the ground that Section 3448 was
violative of the Constitution of the United States. The Circuit Court
overruled the motion, found petitioner “guilty of Loitering and Pick-
eting as charged in the complaint,” and entered judgment accord-
ingly. The judgment was affirmed by the Court of Appeals, which
considered the constitutional question and sustained the section on
the authority of two previous decisions in the Alabama courts.
O’Rourke v. City of Birmingham, 27 Ala. App. 133, 168 So. 206,
certiorari denied, 232 Ala. 355, 168 So. 209; Hardie-Tynes Mfg. Co.
v. Cruise, 189 Ala. 66, 66 So. 657. A petition for certiorari was
denied by the Supreme Court of the State. The case is hereon cer-
tiorari granted because of the importance of the questions presented.
308 U.S. 547, 60 S. Ct. 296, 84 L. Ed. —, December 11, 1939.

The proofs consist of the testimony of two witnesses for the
prosecution. It appears that petitioner on the morning of his arrest
was seen “in company with six or eight other men” “on the picket
line” at the plant of the Brown Wood Preserving Company. Some
weeks previously a strike order had been issued by a Union, ap-
parently affiliated with the American Federation of Labor, which
had as members all but four of the approximately one hundred
employees of the plant. Since that time a picket line with two picket
posts of six to eight men each had been maintained around the plant
twenty-four hours a day. The picket posts appear to have been on
Company property, “on a private entrance for employees, and not
on any public road.” One witness explained that practically all of
the employees live on Company property. No demand was ever made
upon the men not to come on the property. There is not testimony
indicating the nature of the dispute between the Union and the Pre-
serving Company, or the course of events which led to the issuance
of the strike order, or the nature of the efforts for conciliation.
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The Company scheduled a day for the plant to resume operations.
One of the witnesses, Clarence Simpson, who was not a member of
the Union, on reporting to the plant on the day indicated, was ap-
proached by petitioner who told him that “they were on strike and
did not want anybody to go up there to work.” None of the other
employees said anything to Simpson, who testified: ‘Neither Mr.
Thornhill nor any other employee threatened me on the occasion
testified to. Mr. Thornhill approached me in a peaceful manner, and
did not put me in fear; he did not appear to be mad.” “I then turned
and went back to the house, and did not go to work.” The other wit-
ness, J. M. Walden, testified: ‘At the time Mr. Thornhill and Clar-
ence Simpson were talking to each other, there was no one else
present, and I heard no harsh words and saw nothing threatening in
the manner of either man.” For engaging in some or all of these
activities, petitioner was arrested, charged, and convicted as de-
scribed.

First. The freedom of speech and of the press, which are secured
by the First Amendment against abridgment by the United States,
are among the fundamental personal rights and liberties which are
secured to all persons by the Fourteenth Amendment against abridg-
ment by a state.

The safeguarding of these rights fo the ends that men may speak
as they think on matters vital to them and that falsehoods may be
exposed through the processes of education and discussion is essen-
tial to free government. Those who won our independence had con-
fidence in the power of free and fearless reasoning and communica-
tion of ideas to discover and spread political and economic truth.
Noxious doctrines in those fields may be refuted and their evil averted
by the courageous exercise of the right of free discussion. Abridg-
ment of freedom of speech and of the press, however, impairs those
opportunities for public education that are essential to effective exer-
cise of the power of correcting error through the processes of popu-
lar government. Compare United States v. Carolene Products, 304
U.S. 144, 152, 153n, 58 S. Ct. 778, 783, 784, 82 L. Ed. 1234, Mere
legislative preference for one rather than another means for com-
bating substantive evils, therefore, may well prove an inadequate
foundation on which to rest regulations which are aimed at or in
their operation diminish the effective exercise of rights so necessary
to the maintenance of democratic institutions. It is imperative that,
when the effective exercise of these rights is claimed to be abridged,
the courts should “weigh the circumstances” and “appraise the sub-
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stantiality of the reasons advanced” in support of the challenged
regulations. Schneider v. State, 309 U.S. 147, 161, 162, 60 S. Ct. 146,
150, 151, 84 L. Ed. 155.

Second. The section in question must be judged upon its face.
The finding against petitioner was a general one. It did not specify
the testimony upon which it rested. The charges were framed in the
words of the statute and so must be given a like construction. The
courts below expressed no intention of narrowing the construction
put upon the statute by prior State decisions. In these circumstances,
there is no occasion to go behind the fact of the statute or of the
complaint for the purpose of determining whether the evidence, to-
gether with the permissible inferences to be drawn from it, could
ever support a conviction founded upon different and more precise
charges. “Conviction upon a charge not made would be sheer denial
of due process.” De Jonge v. Oregon, 299 U.S. 353, 362, 57 S. Ct.
255, 259, 81 L. Ed. 278; Stromberg v. California, 283 U.S. 359, 367,
368, 51 S. Ct. 532, 535, 75 L. Ed. 1117, 73 A.L.R. 1484. The State
urges that petitioner may not complain of the deprivation of any
rights but his own. It would not follow that on this record peti-
tioner could not complain of the sweeping regulations here challenged.

There is a further reason for testing the section on its face. Proof
of an abuse of power in the particular case has never been deemed
a requisite for attack on the constitutionality of a statute purporting
to license the dissemination of ideas. Schmneider v. State, 308 U.S.
147, 162-165, 60 S.Ct. 146, 151-152, 84 L. Ed. 155; Hague v. C.I1.0.,
307 U.S. 496, 516, 59 S. Ct. 954, 964, 83 L. Ed. 1423; Lovell v. Griffin,
303 U.S. 444, 451, 58 S. Ct. 666, 668, 82 L. Ed. 949. The cases when
interpreted in the light of their facts indicate that the rule is not
based upon any assumption that application for the license would be
refused or would result in the imposition of other unlawful regula-
tions. Rather it derives from an appreciation of the character of the
evil inherent in a licensing system. The power of the licensor against
which John Milton directed his assault by his “Appeal for the Liberty
of Unlicensed Printing” is pernicious not merely by reason of the
censure of particular comments but by reason of the threat to cen-
sure comments on matters of public concern. It is not merely the
sporadic abuse of power by the censor but the pervasive threat in-
herent in its very existence that constitutes the danger to freedom of
discussion. See Near v. Minnesota, 283 U.S. 697, 713, 561 S. Ct. 625,
630, 756 L. Ed. 1357. One who might have had a license for the ask-
ing may therefore call into question the whole scheme of licensing
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when he is prosecuted for failure to procure it. Lovell v. Griffin, 303
U.S. 444, 58 S. Ct. 666, 82 L. Ed. 949; Hague v. C.1.0., 307 U.S. 496
59 S. Ct. 954, 83 L. Ed. 1423. A like threat is inherent in a penal
statute, like that in question here, which does not aim specifically at
evils within the allowable area of State control but, on the contrary,
sweeps within its ambit other activities that in ordinary circum-
stances constitute an exercise of freedom of speech or of the press.
The existence of such a statute, which readily lends itself to harsh
and discriminatory enforcement by local prosecuting officials, against
particular groups deemed to merit their displeasure, results in a
continuous and pervasive restraint on all freedom of discussion that
might reasonably be regarded as within its purview. It is not any
less effective or, if the restraint is not permissible, less pernicious
than the restraint on freedom of discussion imposed by the threat of
censorship. An accused, after arrest and conviction under such a
statute, does not have to sustain the burden of demonstrating that the
State could not constitutionally have written a different and specific
statute covering his activities as disclosed by the charge and the
evidence introduced against him. Schneider v. State, 308 U.S. 147,
155, 162, 163, 60 S. Ct. 146, 148, 151, 84 L. Ed. 155. Where regula-
tions of the liberty of free discussion are concerned, there are special
reasons for observing the rule that it is the statute, and not the accu-
sation or the evidence under it, which prescribes the limits of per-
missible conduct and warns against transgression. Stromberg v.
California, 283 U.S. 359, 368, 51 S. Ct. 532, 535, 75 L. Ed. 1117, 73
A.L.R. 1484; Schneider v. State, 308 U.S. 147, 155, 162, 163, 60 S. Ct.
146, 151, 84 L. Ed. 155. Compare Lanzetta v. New Jersey, 306 U.S.
451, 59 S. Ct. 618, 83 L. Ed. 888.

Third. Section 3448 has been applied by the State courts so as to
prohibit a single individual from walking slowly and peacefully back
and forth on the public sidewalk in front of the premises of an em-
ployer, without speaking to anyone, carrying a sign or placard on a
staff above his head stating only the fact that the employer did not
employ union men affiliated with the American Federation of Labor;
the purpose of the described activity was concededly to advise cus-
tomers and prospective customers of the relationship existing be-
tween the employer and its employees and thereby to induce such
customers not to patronize the employer. O’Rourke v. City of Birm-
ingham, 27 Ala. App. 183, 168 So. 206, certiorari denied 282 Ala.
355, 168 So. 209. The statute as thus authoritatively construed and
applied leaves room for no exceptions based upon either the number
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of persons engaged in the proscribed activity, the peaceful character
of their demeanor, the nature of their dispute with an employer, or
the restrained character and the accurateness of the terminology
used in notifying the public of the facts of the dispute.

The numerous forms of conduct proscribed by Section 3448 are
subsumed under two offenses: the first embraces the activities of all
who “without a just cause cr legal excuse” “go near to or loiter about
the premises” of any person engaged in a lawful business for the
purpose of influencing or inducing others to adopt any of certain
enumerated courses of action; the second, all who “picket” the place
of business of any such person ‘“for the purpose of hindering, delay-
ing, or interfering with or injuring any lawful business or enterprise
of another.” It is apparent that one or the other of the offenses com-
prehends every practicable method whereby the facts of a labor dis-
pute may be publicized in the vicinity of the place of business of an
employer. The phrase “without a just cause or legal excuse’” does
not in any effective manner restrict the breadth of the regulation;
the words themselves have no ascertainable meaning either inherent
or historical. Compare Lanzetta v. New Jersey, 306 U.S. 451, 453-
455, 59 S. Ct. 618, 619, 83 L. Ed. 888. The courses of action, listed
under the first offense, which an accused—including an employee—
may not urge others to take, comprehends those which in many in-
stances would normally result from merely publicizing, without an-
noyance or threat of any kind, the facts of a labor dispute. An
intention to hinder, delay or interfere with a lawful business, which
is an element of the second offense, likewise can be proved merely
by showing that others reacted in a way normally expectable of some
upon learning the facts of the dispute. The vague contours of the
term “picket” are nowhere delineated. Employees or others, accord-
ingly, may be found to be within the purview of the term and con-
victed for engaging in activities identical with those proscribed by
the first offense. In sum, whatever the means used to publicize the
facts of a labor dispute, whether by printed sign, by pamphlet, by
word of mouth or otherwise, all such activity without exception is
within the inclusive prohibition of the statute so long as it occurs in
the vicinity of the scene of the dispute.

Fourth. We think that Section 3448 is invalid on its face.

The freedom of speech and of the press guaranteed by the Consti-
tution embraces at least the liberty to discuss publicly and truthfully
all matters of public concern without previous restraint or fear of
subsequent punishment. The exigencies of the colonial period and
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the efforts to secure freedom from oppressive administration de-
veloped a broadened conception of these liberties as adequate to sup-
ply the public need for information and education with respect to the
significant issues of the times. The Continental Congress in its letter
sent to the Inhabitants of Quebec (October 26, 1774) referred to the
“five great rights” and said: “The last right we shall mention, re-
gards the freedom of the press. The importance of this consists,
besides the advancement of truth, science, morality, and arts in gen-
eral, in its diffusion of liberal sentiments on the administration of
Government, its ready communication of thoughts between subjects,
and its consequential promotion of union among them, whereby op-
pressive officers are shamed or intimidated, into more honourable and
just modes of conducting affairs.” Journal of the Continental Con-
gress, 1904 Ed., Vol. I, pp. 104, 108. Freedom of discussion, if it
would fulfill its historic function in this nation, must embrace all
issues about which information is needed or appropriate to enable
the members of society to cope with the exigencies of their period.

In the circumstances of our times the dissemination of informa-
tion concerning the facts of a labor dispute must be regarded as
within that area of free discussion that is guaranteed by the Consti-
tution. Hague v. C.1.0., 307 U.S. 496, 59 S. Ct. 954, 83 L. Ed. 1423;
Schneider v. State, 308 U.S. 147, 155, 162, 163, 60 S. Ct. 146, 151, 84
L. Ed. 155. See Senn v. Tile Layers Union, 301 U.S. 468, 478, 57
S. Ct. 857, 862, 81 L. Ed. 1229. It is rccognized now that satisfac-
tory hours and wages and working conditions in industry and a bar-
gaining position which makes these possible have an importance
which is not less than the interests of those in the business or in-
dustry directly concerned. The health of the present generation and
of those as yet unborn may depend on these matters, and the prac-
tices in a single factory may have economic repercussions upon a
whole region and affect widespread systems of marketing. The
merest glance at State and Federal legislation on the subject demon-
strates the force of the argument that labor relations are not matters
of mere local or private concern. Free discussion concerning the
conditions in industry and the causes of labor disputes appears to us
indispensable to the effective and intelligent use of the processes of
popular government to shape the destiny of modern industrial society.
The issues raised by regulations, such as are challenged here, in-
fringing upon the right of employees effectively to inform the public
of the facts of a labor dispute are part of this larger problem. We
concur in the observation of Mr. Justice Brandeis, speaking for the
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Court in Senn’s case (301 U.S. at page 478, 57 S. Ct. at page 862, 81
L. Ed. 1229) : “Members of a union might, without special statutory
authorization by a state, make known the facts of a labor dispute, for
freedom of speech is guaranteed by the Federal Constitution.”

It is true that the rights of employers and employees to conduct
their economic affairs and to compete with others for a share in the
products of industry are subject to modification or qualification in
the interests of the society in which they exist. This is but an in-
stance of the power of the State to set the limits of permissible con-
test open to industrial combatants. See Mr. Justice Brandeis in
Duplex Printing Press Co. v. Deering, 254 U.S. 443, at page 488, 41
S. Ct. 172, 184, 65 L. Ed. 349, 16 A.L.R. 196. It does not follow that
the State in dealing with the evils arising from industrial disputes
may impair the effective exercise of the right to discuss freely indus-
trial relations which are matters of public concern. A contrary con-
clusion could be used to support abridgment of freedom of speech
and of the press concerning almost every matter of importance to
society.

The range of activities proscribed by Section 3448, whether char-
acterized as picketing or loitering or otherwise, embraces nearly
every practicable, effective means whereby those interested—includ-
ing the employees directly affected—may enlighten the public on the
nature and causes of a labor dispute. The safeguarding of these
means is essential to the securing of an informed and educated public
opinion with respect to a matter which is of public concern. It may
be that effective exercise of the means of advancing public knowledge
may persuade some of those reached to refrain from entering into
advantageous relations with the business establishment which is the
scene of the dispute. Every expression of opinion on matters that are
important has the potentiality of inducing action in the interests of
one rather than another group in society. But the group in power
at any moment may not impose penal sanctions on peaceful and
truthful discussions of matters of public interest merely on a show-
ing that others may thereby be persuaded to take action inconsistent
with its interests. Abridgment of the liberty of such discussion can
be justified only where the clear danger of substantive evils arises
under circumstances affording no opportunity to test the merits of
ideas by competition for acceptance in the market of public opinion.
We hold that the danger of injury to an industrial concern is neither
S0 serious nor so imminent as to justify the sweeping proscription of
freedom of discussion embodied in Section 3448.
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The State urges that the purpose of the challenged statute is the
protection of the community from the violence and breaches of the
peace, which, it asserts, are the concomitants of picketing. The power
and the duty of the State to take adequate steps to preserve the peace
and to protect the privacy, the lives, and the property of its residents
cannot be doubted. But no clear and present danger of destruction of
life or property, or invasion of the right of privacy, or breach of the
peace can be thought to be inherent in the activities of every person
who approaches the premises of an employer and publicizes the facts
of a labor dispute involving the laiter. We are not now concerned
with picketing en masse or otherwise conducted which might occasion
such imminent and aggravated dangers to these interests as to jus-
tify a statute narrowly drawn to cover the precise situation giving
rise to the danger. Compare American Steel Foundries v. Tri-City
Council, 257 U.S. 184, 205, 42 S. Ct. 72, 77, 66 L. Ed. 189, 27 A.L.R.
360. Section 3448 in question here does not aim specifically at serious
encroachments on these interests and does not evidence any such
care in balancing these interests against the interest of the com-
munity and that of the individual in freedom of discussion on mat-
ters of public concern.

It is not enough to say that Section 3448 is limited or restricted in
its application to such activity as takes place at the scene of the
labor dispute. “The streets are natural and proper places for the
dissemination of information and opinion; and one is not to have the
exercise of his liberty of expression in appropriate places abridged
on the plea that it may be exercised in some other place.” Schneider
v. Stete, 308 U.S. 147, 161, 60 S. Ct. 146, 150, 84 L. Ed. 155; Hague
v. C.I.0., 307 U.S. 496, 515, 516, 59 S. Ct. 954, 963, 964, 83 L. Ed.
1423. The danger of breach of the peace or serious invasion of rights
of property or privacy at the scene of a labor dispute is not suffi-
ciently imminent in all cases to warrant the legislature in determin-
ing that such place is not appropriate for the range of activities out-
lawed by Section 3448.

Reversed.

SUPPLEMENTAL CASE DIGEST—PEACEFUL PICKETING

CARLSON v. CALIFORNIA. Supreme Court of the United States, 1940;
310 U.S. 106. The conviction of one Carlson, arrested and charged
with loitering, picketing, and displaying ‘“signs and banners in a pub-
lic place and in and upon a public highway in front of, and in the vi-
cinity of the Delta Tunnel Project . . . for the purpose of inducing and
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influencing persons to refrain from doing and performing services
and labor” at the project in violation of a county ordinance prohibit-
ing such activities, was overthrown on the ground that the “sweep-
ing and inexact terms of the ordinance disclose the threat to freedom
of speech inherent in its existence. . . . The carrying of signs and
banners, no less than the raising of a flag, is a natural and appro-
priate means of conveying information on matters of public concern
. . . the ordinance in question here abridges liberty of discussion un-
der circumstances presenting no clear and present danger of sub-
stantive evils within the allowable area of state control.” (Murphy, J.)

Case Questions

. State the gist of Sec. 3448 of the Alabama Code.

2. What facts gave rise to the Thornhill indictment?

3. Was the picketing on company property? Was it peaceful? Was it
fraudulent?

4. Under what Amendment to the Constitution does Thornhill defend?

5. Did the Sugreme Court hold Sec. 3448 invalid on its face?

6. What defense of the statute was made by the State? How was the de-
fense disposed of ?

7. Is Carlson v. California in accord with the principal decision?

et

HOTEL & RESTAURANT EMPLOYEES’ INTERNATIONAL
ALLIANCE, LOCAL No. 122 v. WISCONSIN EMPLOY-
MENT RELATIONS BOARD

Supreme Court of the United States, 1942. 315 U.S. 437, 62 Sup. Ct. 706

FRANKFURTER, J. We brought this case here from the Supreme
Court of Wisconsin, 314 U.S. 590, to canvass the claim that Wisconsin
has forbidden the petitioners to engage in peaceful picketing in so
far as we have deemed it an exercise of the right of free speech
protected by the Due Process Clause of the Fourteenth Amendment.
Thornhill v. Alabama, 310 U.S. 88; American Federation of Labor v.
Swing, 312 U.S. 321. The specific question for decision is the consti-
tutional validity of an order made by the Wisconsin Employment
Relations Board acting under the Employment Peace Act, Wisconsin
Laws of 1939, C. 57. In deciding this question we are of course con-
trolled by the construction placed by the Supreme Court of Wisconsin
upon the order and the pertinent provisions of the Act.

These are the undisputed facts. In June 1938, the petitioners,
various unions representing hotel and restaurant employees, made a
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closed shop agreement for a year with the respondent Plankinton
House Company, which owned two hotels in Milwaukee. After nego-
tiations between the parties for renewal of the contract failed, the
dispute was submitted to arbitration. On October 30, 1940, the Com-
pany notified the unions of its willingness to sign a contract in
accordance with the terms of the arbitration. Three days later the
employees of both hotels went on strike. Members of the unions
picketed the hotels, and the Company continued to operate the hotels
with new employees. Union pickets forcibly prevented the delivery
of goods to one of the hotels. For this conduct two union officials
were arrested and fined. One of them returned to the picket line
immediately after his arrest, assaulted one of the non-striking em-
ployees, and was again arrested and fined. Numerous other out-
breaks of violence resulted in the conviction of the offending pickets
and occasioned special police measures to maintain the peace.

The Company complained to the Employment Relations Board
that the petitioners had committed “unfair labor practices.” After
due hearing, the Board made findings of fact, not challenged through-
out these proceedings. Upon the basis of these findings, the Board
issued the order. . .

In accordance with the statutory provisions for judicial review,
the petitioners applied to the Circuit Court of Milwaukee County,
Wisconsin, to set aside the Board’s order. The Board cross-peti-
tioned for enforcement. The Circuit Court sustained the order, and
an appeal was taken to the Supreme Court of Wisconsin, which
affirmed the judgment and, after further elucidating the meaning of
the statute and the order, denied a rehearing. 236 Wis. 329, 352;
294 N.W. 632, 295 N.W. 634.

The Wisconsin statute underlying this controversy was enacted
as a comprehensive code governing the relations between employers
and employees in the state. Only a few of its many provisions are
relevant here. Section 111.06 provides that it shall be “an unfair
labor practice” to “cooperate in engaging in, promoting or inducing
picketing, boycotting or any other overt concomitant of a strike un-
less a majority in a collective bargaining unit of the employes of an
employer against whom such acts are primarily directed have voted
by secret ballot to call a strike,” and to ‘“hinder or prevent, by mass
picketing, threats, intimidation, force or coercion of any kind the
pursuit of any lawful work or employment, or to obstruct or inter-
fere with entrance to or egress from any place of employment, or to
obstruct or interfere with free and uninterrupted use of public roads,
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streets, highways, railways, airports, or other ways of travel or
conveyance.” The Act contains a provision expressly dealing with
its construction: “Except as specifically provided in this chapter,
nothing therein shall be construed so as to interfere with or impede
or diminish in any way the right to strike or the right of individuals
to work; nor shall anything in this chapter be so construed as to
invade unlawfully the right to freedom of speech.” Sec. 111.15.

The central attack against the order is that, as enforced by the
Wisconsin courts, it enjoins peaceful picketing. Whether Wisconsin
has denied the petitioners any rights under the federal Constitution
is our ultimate responsibility. But precisely what restraints Wis-
consin has imposed upon the petitioners is for the Wisconsin Su-
preme Court to determine. In its opinion in this case, and more
particularly in its explanatory opinion denying a rehearing, the Court
construed the relevant provisions of the Employment Peace Act and
confined the scope of the challenged order to the limits of the con-
struction which it gave them. That Court has of course the final say
concerning the meaning of a Wisconsin law and the scope of admin-
istrative orders made under it. Aikens v. Wisconsin, 195 U.S. 194;
Senn v. Tile Layers Union, 301 U.S. 468. What is before us, there-
fore, is not the order as an isolated, self-contained writing but the
order with the gloss of the Supreme Court of Wisconsin upon it. And
that Court has unambiguously rejected the construction upon which
the claim of the petitioners rests.

That the order forbids only violence, and that it permits peaceful
picketing by these petitioners, is made abundantly clear by the ex-
pressions of the Court:

“The act does not limit the right of an employee to speak freely.
. . . The term “picketing,” as used in (the act), does not include acts
held in the Thornhill case, supra, to be within the protection of the
constitutional guaranty of the right of free speech. The express
language of the act forbids such a construction. It clearly refers to
that kind of picketing which the Thornhill case says the state has
power to deal with “as a part of its power to preserve the peace, and
protect the privacy, the lives and the property of its residents.” . . .
In this case it is undisputed that numerous assaults were committed
by the pickets, that the pickets acted in concert; that the fines of
these pickets were paid by the unions; that ingress and egress to and
from the premises of the employer were prevented by force and arms.
It was at conduct of that kind that the statute was aimed. It is con-
duct of that kind that it dealt with in this case. It is conduct of that
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kind that it declared to be an unfair labor practice by the statute
and from which the defendants are ordered to cease and desist. . . .”
And on rehearing: “Under the statute and the order of the board as
interpreted and construed by the explicit language of the (previous)
opinion, freedom of speech and the right peacefully to picket is in no
way interfered with. The appellants could not be ordered to cease
and desist from something they were not engaged in. . . . The pick-
eting carried on in this case was not peaceful and the right of free
speech is in no way infringed by the statute or the order of the
board.” 236 Wis. 329, passim.

What public policy Wisconsin should adopt in furthering desir-
able industrial relations is for it to say, so long as rights guaranteed
by the Constitution are respected. Aikens v. Wisconsin, 195 U.S. 194;
Senn v. Tile Layers Union, 301 U.S. 468. As the order and the ap-
propriate provisions of the statute upon which it was based leave the
petitioners’ freedom of speech unimpaired, the judgment below must
be affirmed. Problems that would arise had the order and the perti-
nent provisions of the Act been otherwise construed by the Supreme
Court of Wisconsin need not therefore be considered.

Affirmed.

Case Questions

[y

. State the facts relating to this labor dispute.

2. State the gist of the controverted Sec. 111.06 of the Wisconsin labor
statute.

3. Distinguish the functions of the Supreme Courts of Wisconsin and the
United States.

4. What conclusion did the United States Supreme Court draw?
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SECTION 38. VIOLENT PICKETING

Violent and intimidatory picketing is unlawful in all jurisdictions.
This, however, is not what causes us difficulty. What is violence and
intimidation? When is intimidation of sufficient intensity to cast it
in the proscribed category? While the general rule is uniformly ap-
plicable, the problem is largely one of permissible degree, and it is
in this particular that the several jurisdictions vary in their appli-
cation of the general rule. Hellerstein® gives us a summary picture
of the various forms that picketing conduct may take.

“A picketer may: (1) Merely observe workers or customers.
(2) Communicate information, e. g., that a strike is in progress, mak-
ing either true, untrue or libelous statements. (3) Persuade employees
or customers not to engage in relations with the employer: (a) through
the use of banners, without speaking, carrying true, untrue or libelous
legends; (b) by speaking, (i) in a calm, dispassionate manner, (ii) in
a heated, hostile manner, (iii) using abusive epithets and profanity,
(iv) yelling loudly, (v) by persisting in making arguments when em-
ployees or customers refuse to listen; (c¢) by offering money or similar
inducements to strike breakers. (4) Threaten employees or customers:
(a) by the mere presence of the picketer; the presence may be a threat
of, (i) physical violence, (ii) social ostracism, being branded in the
community as a “scab,” (iii) a trade or employees’ boycott, i. e., pre-
venting workers from securing employment and refusing to trade with
customers, (iv) threatening injury to property; (b) by verbal threats.
(5) Assaults and use of violence. (6) Destruction of property.
(7) Blocking of entrances and interference with traffic.

“The picketer may engage in a combination of any of the types of
conduct enumerated above. The picketing may be carried on singly or
in groups; it may be directed to employees alone or to customers alone
or to both. It may involve persons who have contracts with the em-
ployer or those who have not or both.”

The Meadowmoor decision in this section leaves not much doubt
as to the original illegal conduct of the union men and to the fact
that the injunction was properly issued. The court finds no problem
on this score, but has no little difficulty in reconciling its decision
here with those it handed down in the Thornhill (page 238) and
Carlson (page 246) decisions, wherein it was held that peaceful
picketing was constitutionally protected as a right of free speech.
The issue in the Meadowmoor case is whether currently peaceful
picketing, enmeshed in contemporaneously violent conduct, is prop-
erly enjoinable. The union contends that the picketing injunction
should be dissolved, as the picketing is presently peaceful.

! See Hellerstein, Picketing Legislation and the Courts (1931), 10 No. Car.
L. Rev. 168, 186n.



252 LAWFUL AND UNLAWFUL PICKET ACTIVITY [Ch.6

MILK WAGON DRIVERS’ UNION OF CHICAGO
v. MEADOWMOOR DAIRIES, INC.

Supreme Court of the United States, 1941. 312 U.S. 287, 61 Sup. Ct. 552

FRANKFURTER, J. The Supreme Court of Illinois sustained an in-
junction against the Milk Wagon Drivers’ Union over the latter’s
claim that it involved an infringement of the freedom of speech guar-
anteed by the Fourteenth Amendment. Since this ruling raised a
question intrinsically important, as well as affecting the scope of
Thornhill v. Alabama, 310 U.S. 88, and Carlson v. California, 310
U.S. 106, we brought the case here. 310 U.S. 655.

The “vendor system” for distributing milk in Chicago gave rise
to the dispute. Under that system, which was fully analyzed in Milk
Wagon Drivers’ Union v. Lake Valley Farm Products, 311 U.S. 91,
milk is sold by the dairy companies to vendors operating their own
trucks who resell to retailers. These vendors departed from the
working standards theretofore achieved by the Union for its mem-
bers as dairy employees. The Union, in order to compel observance
of the established standards, took action against dairies using the
vendor system. The present respondent, Meadowmoor Dairies, Inc.,
brought suit against the Union and its officials to stop interference
with the distribution of its products. A preliminary injunction re-
straining all union conduct, violent and peaceful, was promptly
issued, and the case was referred to a master for report. Besides
peaceful picketing of the stores handling Meadowmoor’s products, the
master found that there had been violence on a considerable scale.
Witnesses testified to more than fifty instances of window-smashing;
explosive bombs caused substantial injury to the plants of Meadow-
moor and another dairy using the vendor system and to five stores;
stench bombs were dropped in five stores; three trucks of vendors
were wrecked, seriously injuring one driver, and another was driven
into a river; a store was set on fire and in large measure ruined;
two trucks of vendors were burned; a storekeeper and a truck driver
were severely beaten; workers at a dairy which, like Meadowmoor,
used the vendor system, were held up with guns and severely beaten
about the head while being told “to join the union”; carloads of men
followed vendors’ trucks, threatened the drivers, and in one instance
shot at the truck and driver. In more than a dozen of these occur-
rences, involving window-smashing, bombings, burnings, the wreck-
ing of trucks, shootings, and beatings, there was testimony to iden-
tify the wrongdoers as union men. In the light of his findings, the
master recommended that all picketing, and not merely violent acts,
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should be enjoined. The trial court, however, accepted the recom-
mendations only as to acts of violence and permitted peaceful picket-
ing. The reversal of this ruling by the Supreme Court, 371 Ill. 377,
21 N.E. 2d 308, directing a permanent injunction as recommended
by the master, is now before us.

The question which thus emerges is whether a state can choose
to authorize its courts to enjoin acts of picketing in themselves peace-
ful when they are enmeshed with contemporaneously violent conduct
which is concededly outlawed. The Constitution is invoked to deny
Illinois the power to authorize its courts to prevent the continuance
and recurrence of flagrant violence, found after an extended litiga-
tion to have occurred under specific circumstances, by the terms of
a decree familiar in such cases. Such a decree, arising out of a par-
ticular controversy and adjusted to it, raises totally different consti-
tutional problems from those that would be presented by an abstract
statute with an overhanging and undefined threat to free utterance.
To assimilate the two is to deny to the states their historic freedom
to deal with controversies through the concreteness of individual liti-
gation rather than through the abstractness of a general law.

The starting point is Thornhill’s case. That case invoked the con-
stitutional protection of free speech on behalf of a relatively modern
means for “publicizing, without annoyance or threat of any kind, the
facts of a labor dispute.” 310 U.S. 100. The whole series of cases
defining the scope of free speech under the Fourteenth Amendment
are facets of the same principle in that they all safeguard modes
appropriate for assuring the right to utterance in different situa-
tions, Peaceful picketing is the workingman’s means of communi-
cation.

It must never be forgotten, however, that the Bill of Rights was
the child of the Enlightment. Back of the guarantee of free speech
lay faith in the power of an appeal to reason by all the peaceful
means for gaining access to the mind. It was in order to avert force
and explosions due to restrictions upon rational modes of communi-
cation that the guarantce of free speech was given a generous scope.
But utterance in a context of violence can lose its significance as an
appeal to reason and become part of an instrument of force. Such
utterance was not meant to be sheltered by the Constitution.

Still it is of prime importance that no constitutional freedom,
least of all the guarantees of the Bill of Rights, be defeated by in-
substantial findings of fact screening reality. That is why this Court
has the ultimate power to search the records in the state courts where
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a claim of constitutionality is effectively made. And so the right of
free speech cannot be denied by drawing from a trivial rough inci-
dent, or a moment of animal exuberance, the conclusion that other-
wise peaceful picketing has the taint of force.

In this case the master found “intimidation of the customers of
the plaintiff’s vendors by the commission of the acts of violence,”
and the Supreme Court justified its decision because picketing “in
connection with or following a series of assaults or destruction of
property, could not help but have the effect of intimidating the per-
sons in front of whose premises such picketing occurred and of caus-
ing them to believe that non-compliance would possibly be followed
by acts of an unlawful character.” It is not for us to make an inde-
pendent valuation of the testimony before the master. We have not
only his findings but his findings authenticated by the State of Illinois
speaking through her Supreme Court. We can reject such a deter-
mination only if we can say that it is so without warrant as to be
a palpable evasion of the constitutional guarantee here invoked. The
place to resolve conflicts in the testimony and in its interpretation
was in the Illinois courts and not here. To substitute our judgment
for that of the state court is to transcend the limits of our authority.
And to do so in the name of the Fourteenth Amendment in a matter
peculiarly touching the local policy of a state regarding violence tends
to discredit the great immunities of the Bill of Rights. No one will
doubt that Illinois can protect its storekeepers from being coerced
by fear of window-smashings or burnings or bombings. And acts
which in isolation are peaceful may be part of a coercive thrust when
entangled with acts of violence. The picketing in this case was set
in a background of violence. In such a setting it could justifiably
be concluded that the momentum of fear generated by past violence
would survive even though future picketing might be wholly peace-
ful. So the Supreme Court of Illinois found. We cannot say that
such a finding so contradicted experience as to warrant our rejection.
Nor can we say that it was written into the Fourteenth Amendment
that a state through its courts cannot base protection against future
coercion on an inference of the continuing threat of past misconduct.
Cf. Ethyl Gasoline Corp. v. United States, 309 U.S. 436.

These acts of violence are neither episodic nor isolated. Judges
need not be so innocent of the actualities of such an industrial con-
flict as this record discloses as to find in the Constitution a denial of
the right of Illinois to conclude that the use of force on such a scale
was not the conduct of a few irresponsible outsiders. The Fourteenth
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Amendment still leaves the state ample discretion in dealing with
manifestations of force in the settlement of industrial conflicts. And
in exercising its power a state is not to be treated as though the
technicalities of the laws of agency were written into the Constitu-
tion. Certainly a state is not confined by the Constitution to nar-
rower limits in fashioning remedies for dealing with industrial
disputes than the scope of discretion open to the National Labor
Relations Board. It is true of a union as of an employer that it may
be responsible for acts which it has not expressly authorized or which
might not be attributable to it on strict application of the rules of
respondeat superior. International Association of Machinists v. La-
bor Board, 311 U.S. 72, 80; Heinz Co. v. Labor Board, 311 U.S. 514.
To deny to a state the right to a judgment which the National Labor
Relations Board has been allowed to make in cognate situations, would
indeed be distorting the Fourteenth Amendment with restrictions
upon state power which it is not our business to impose. A state
may withdraw the injunction from labor controversies, but no less
certainly the Fourteenth Amendment does not make unconstitutional
the use of the injunction as a means of restricting violence. We find
nothing in the Fourteenth Amendment that prevents a state if it so
chooses from placing confidence in a chancellor’s decree and compels
it to rely exclusively on a policeman’s club.

We have already adverted to the generous scope that must be
given to the guarantee of free speech. Especially is this attitude to
be observed where, as in labor controversies, the feelings of even the
most detached minds may become engaged and a show of violence
may make still further demands on calm judgment. It is therefore
relevant to remind that the power to deny what otherwise would be
lawful picketing derives from the power of the states to prevent
future coercion. Right to free speech in the future cannot be for-
feited because of disassociated acts of past violence. Nor may a state
enjoin peaceful picketing merely because it may provoke violence in
others. Near v. Minnesota, 283 U.S. 697, 721-22; Cantwell v. Con-
necticut, 310 U.S. 296. In as much as the injunction was based on
findings made in 1937, this decision is no bar to resort to the state
court for modification of the terms of the injunction should that
court find that the passage of time has deprived the picketing of its
coercive influence. In the exceptional cases warranting restraint
upon normally free conduct, the restraint ought to be defined by clear
and guarded language. According to the best practice, a judge him-
self should draw the specific terms of such restraint and not rely on
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drafts submitted by the parties. But we do not have revisory power
over state practice, provided such practice is not used to evade con-
stitutional guarantees. See Fox River Co. v. Railroad Comm’n, 274
U.S. 651, 655; Long Sault Development Co. v. Call, 242 U.S. 272, 277.
We are here concerned with power and not with the wisdom of its
exercise. We merely hold that in the circumstances of the record
before us the injunction authorized by the Supreme Court of Illinois
does not transgress its constitutional power. That other states have
chosen a different path in such a situation indicates differences of
social view in a domain in which states are free to shape their local
policy. Compare Busch Jewelry Co. v. United Retail Employees’
Union, 281 N.Y. 150; 22 N.E. 2d 320, and Baillis v. Fuchs, 283 N.Y.
133, 27 N.E. 2d 812.

To maintain the balance of our federal system, in so far as it is
committed to our care, demands at once zealous regard for the guar-
antees of the Bill of Rights and due recognition of the powers be-
longing to the state. Such an adjustment requires austere judgment,
and a precise summary of the result may help to avoid miscon-
struction.

We do not qualify the Thornhill and Carlson decisions. We re-
affirm them. They involved statutes baldly forbidding all picketing
near an employer’s place of business. Entanglement with violence
was expressly outl of those cases. The statutes had to be dealt with
on their face, and therefore we struck them down. Such an un-
limited ban on free communication declared as the law of a state by
a state court enjoys no greater protection here. Cantwell v. Connec-
ticut, 310 U.S. 296; American Federation of Labor v. Swing, post,
p. 321. But just as a state through its legislature may deal with
specific circumstances menacing the peace by appropriately drawn
act, Thornhill v. Alabama, supra, so the law of a state may be fitted
to a concrete situation through the authority given by the state to its
courts. This is precisely the kind of situation which the Thornhill
opinion excluded from its scope. “We are not now concerned with
picketing en masse or otherwise conducted which might occasion such
imminent and aggravated danger . . . as to justify a statute nar-
rowly drawn to cover the precise siluation giving rise to the danger.”
310 U.S. 105. We would not strike down a statute which authorized
the courts of Illinois to prohibit picketing when they should find that
violence had given to the picketing a coercive effect whereby it would
operate destructively as force and intimidation. Such a situation is
presented by this record. It distorts the meaning of things to gener-
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alize the terms of an injunction derived from and directed towards
violent misconduct as though it were an abstract prohibition of all
picketing wholly unrelated to the violence involved.

The exercise of the state’s power which we are sustaining is the
very antithesis of a ban on all discussion in Chicago of a matter of
public importance, Of course we would not sustain such a ban. The
injunction is confined to conduct near stores dealing in respondent’s
milk, and it deals with this narrow area precisely because the coercive
conduct affected it. An injunction so adjusted to a particular situa-
tion is in accord with the settled practice of equily, sanctioned by
such guardians of civil liberty as Mr. Justice Cardozo. Compare
Nann v. Raimist, 255 N.Y. 807, 174 N.E, 690. Such an injunction
must be read in the context of its circumstances. Nor ought state
action be held unconstitutional by interpreting the law of the state
as though, to use a phrase of Mr. Justice Holmes, one were fired with
a zeal to pervert. If an appropriate injunction were put to abnormal
uses in its enforcement, so that encroachments were made on free
discussion outside the limits of violence, as for instance discussion
through newspaper or on the radio, the doors of this Court are always
open.

The injunction which we sustain is “permanent” only for the
temporary period for which it may last. It is justified only by the
violence that induced it and only so long as it counteracts a continuing
intimidation, Familiar equity procedure assures opportunity for
modifying or vacating an injunction when its continuance is no
longer warranted. Here again, the state courts have not the last say.
They must act in subordination to the duty of this Court to enforce
constitutional liberties even when denied through spurious findings
of fact in a state court. Compare Chambers v. Florida, 309 U.S. 227,
Since the union did not urge that the coercive effect had disappeared
either before us or, apparently, before the state court, that question
is not now here.

A final word. Freedom of speech and freedom of the press can-
not be too often invoked as basic to our scheme of society. But these
liberties will not be advanced or even maintained by denying to the
states with all their resources, including the instrumentality of their
courts, the power to deal with coercion due to extensive violence. If
the people of Illinois desire to withdraw the use of the injunction in
labor controversies, the democratic process for legislative reform is
at their disposal. On the other hand, if they choose to leave their
courts with the power which they have historically exercised, within
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the circumscribed limits which this opinion defines, and we deny
them that instrument of government, that power has been taken from
them permanently. Just because these industrial conflicts raise
anxious difficulties, it is most important for us not to intrude into the
realm of policy-making by reading our own motions into the Con-

stitution.
Affirmed.

Case Questions

. Describe the “vendor system” of milk distribution.

. Had the union resorted to previous violence?

. What question does the United States Supreme Court say is before it?
. May the right to free spcech in the future be “forfeited because of dis-
associated acts of past violence”?

Did the court qualify the Thornhill decision?

. Is the scope of the injunction confined to a particular physical area?
When may the union petition for dissolution of the injunction?

In view of the Norris-LaGuardia Act, how was the Meadowmoor Dairy
able to secure an injunction?

9. State the rule of law developed by this case.

10. Do you believe the case is soundly reasoned?

N

® o
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SECTION 39. FRAUDULENT PICKETING

If the conduct incident to even peaceful picketing activity can be
established as involving serious misrepresentation of fact, fraud, and
the usage of opprobious and profane language, then such picketing
ceases to be clothed with constitutional immunity from injunction.

Most jurisdictions permit some degree of misrepresentation, as
in the case of a salesman who becomes unduly expansive about the
merits of his product, but variance is found both in the matter of
permissible degree and in the punishment invoked. For illustration,
some courts permanently enjoin the picketing if fraud is found;
others require the injunction to remain in effect only as long as the
misrepresentation continues.

The court decisions included in this section are principally con-
cerned with the degree to which misrepresentation of fact is allow-
able before it is subject to restraint.

BUSCH JEWELRY CO., INC. v. UNITED RETAIL EMPLOYEES’
UNION, LOCAL 830

Supreme Court of New York County, 1938. 168 Misc. 224, 5 N.Y.S.(2d) 575

CoRTILLO, J. In this action, brought by three plaintiffs against
the defendant Union Local and its officers, approximately one hun-
dred specific instances (some repetitious) of illegal, unwarranted
and socially improper conduct are claimed to have been established
upon the trial as the basis for the permanent injunction demanded.
The plaintiff Busch Credit Jewelry Co., Inc., operates five stores in
the Boroughs of Manhattan and Bronx. . . .

The defendant Local is, as its name implies, an organization of
employees of retail merchants, the individual defendants being officers
of said Local. . . .

The strike, however, was called on May 17th, and the picketing
complained of here began shortly thereafter. The sole question pre-
sented by this action is whether the numerous acts shown by the
evidence to have accompanied the strike and picketing are legal or
illegal. The grant or refusal of the permanent injunction sought by
plaintiffs depends upon the answer to that question. The right to
strike and the right to picket have been repeatedly upheld by the
courts, and in this day and age require no discussion. Neither the
right to strike or picket, however, justifies or excuses acts which are
illegal per se. .

Numerous acts of misconduct were established by the proof, some
of which are violative of law and order and distinctly conducive to
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a breakdown of the public peace. They may be classified as (1) acts
of physical and forcible obstruction to the proper and orderly con-
duct of plaintiffs’ business; (2) threats, intimidation and coercion
inducing a breach of the public peace and tending to constitute a
violation of constitutional rights of others; (8) promulgation of
false, deceitful and misleading statements calculated to deceive the
public as to the true state of affairs, for which purpose the facilities
of the post-office were used along with other means; and (4) false
propaganda and appeals to class hatreds circulated to build up an
esprit de corp among the strikers and their sympathizers, based upon
unsound social economics tending to cheapen the intelligence of the
workers and foment organized opposition to orderly processes and
the administration of the law.

In view of the great number of acts complained of and which are
established by the proofs, it will suffice for the purposes of this opin-
ion and to keep it within proper bounds to generalize such acts and
their effect and influence upon plaintiffs, their employees and cus-
tomers and the public. Illustrative of the first class of acts above
mentioned is the case of a customer who was stopped by two pickets
as she was about to enter one of plaintiffs’ stores and threatened with
physical violence if she went in. The threat had its intended effect and
the customer left without entering. A day or two later a prospective
customer was stopped by another picket as he was about to enter
another store of one of the plaintiffs. The picket referred the intend-
ing buyer to a store belonging to the picket’s father and furnished
him with a card bearing that store’s address. At least two members
of the defendant Local admitted that during the strike they called at
homes of plaintiffs’ customers to prevent payment by the latter of
installments due to plaintiffs, one of defendant’s members actually
collecting an installment from one customer and pocketing the money.
Another member of the Local accompanied by two other men not
identified, entered the home of a female relative of one of plaintiffs’
employees and threatened to picket her home and that of the employee
if the relative did not compel the employee to leave his job and join
the strikers. Many other similar instances were established by satis-
factory proof.

While strikers may use any and all peaceful and lawful efforts to
induce workers to join their ranks, the evidence shows many instances
of threats, intimidation and coercion exceeding legal bounds. A
female employee was followed by several members of the Local from
the store where she was employed to the restaurant where she lunched
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and there denounced by them as a scab and a strikebreaker and
otherwise vilified. Their manner and language was such as to cause
her to fear for her physical safety. Another young lady was seized
by a negro picket as she was about to enter plaintiffs’ store where
she was employed. Aided by a co-employee, she gained the safety of
the store, but was subjected to a torrent of abusive language from the
picket, who applied to her the vilest term known to our language.
On another occasion a different member of the defendant Local ac-
costed this same employee in vulgar terms and threatened to spit in
her face. Other employees were warned by members of the Local
that they would “get” them.

The third class of acts above specified, namely, false and mis-
leading statements concerning plaintiffs and the controversy, directly
involves the public, for it was to the public that such statements were
issued. This is the first case that has come to my attention wherein
the United States mails were used to disseminate false propaganda
relating to labor controversies. On May 27th of this year tenant in
the apartment house 306 Union Avenue, Brooklyn, wherein one of
the plaintiffs’ employees, Rose Esposito, lived, found in his letter-box
a circular signed ‘“The Busch Strikers, Members Retail Employees
Union, Local 830—U.R. & W.E.A.—C.I.0., United Optical Workers
Union—Local 208 C.I.0.” and which among other things contained
the statement: “Your neighbor Rose Esposito, 306 Union Street, is
a scab at Busch’s!” Similarly the home of Dr. Benjamin Meyerowitz
at Long Beach was picketed by members of the defendant Local with
placards bearing the statement “Your neighbor Dr. Benjamin Meyer-
owitz is a scab at Busch’s.” Dr. Meyerowitz is an employee of one
of the plaintiffs.

Other statements, both oral and printed, circulated in the imme-
diate neighborhood of various of plaintiffs’ stores, were: ‘“We are
locked out. Help us get our jobs back.” ‘“Anybody but a louse would
not enter this store while the strike is on.” “While the strike is on
you don’t have to make any payments. After the strike is settled
even then you don’t have to pay them if you are smart.” “If you buy
a radio you will have to bring it back tomorrow because this is not
a reputable company.” ‘Busch’s are making prostitutes of their
women.” “They cheated us, they will cheat you too.” “Don’t make
any payments. They will give you phoney receipts.” “They sell
cracked diamonds.” ‘“You won’t get credit for the money you pay.”
“Don’t make any payments. They can’t do anything to you.” “Busch’s
doesn’t hire colored people.”
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Not only were these false statements exhibited on signs by de-
fendants, but they were uttered in a loud, boisterous tone in sing-
song fashion by such defendants while encircling the fronts of plain-
tiffs’ stores. The monotonous repetitions and the encircling process
were definite disturbances of the peace, interfering unreasonably
with the orderly process of business, and exceeded legal and orderly
picketing as usually conducted and as permitted under the laws and
decisions of this jurisdiction. . . .

The law is well settled that where, as in the instant case, defend-
ant unions have repeatedly and constantly engaged in unlawful
picketing accompanied by disorder, intimidation, loud and boisterous
language, the issuance of false and misleading statements, congrega-
tion in great numbers in front of plaintiffs’ places of business, thereby
causing crowds to collect and to block ingress and egress to plaintiffs’
stores, and by disorderly, offensive, abusive and insulting remarks to
plaintiffs’ employees, customers and prospective customers and that
where it appears upon the facts of the case, as it does in this case,
that there is danger of the continuance of such unlawful acts with
consequent injury to plaintiffs if any picketing whatsoever is per-
mitted, courts of equity will and have enjoined all picketing.

An early expression of this doctrine appeared in Exchange Bakery
& Restaurant, Inc. v. Rifkin, 1927, 245 N.Y. 260, 157 N.E. 130, when
the Court of Appeals stated at page 269, 157 N.E. at page 135:

“Where unlawful picketing has been continued, where violence
and intimidation have been used, and where misstatements as to the
employers’ business have been distributed, a broad injunction pro-
hibiting all picketing may be granted. The course of conduct of the
strikers has been such as to indicate the danger of injury to property
if any picketing whatever is allowed.”

In Nann v. Raimist, 1931, 2565 N.Y. 307, 174 N.E. 690, 73 A.L.R.
669, Justice Cardozo said at page 315, 174 N.E. at page 693:

“Whether the trial court, in view of this record of defiance, would
give the defendant still another chance to picket peacefully and in
order, was something to be determined in the exercise of a wise
discretion. This court may not interfere except for manifest abuse.
. . . The injunction is sustained upon the theory that the defendant,
having been permitted to picket subject to conditions, violated those
conditions, and in contempt of the existing mandate picketed with
violence and with falsehood, spreading terror with a strong hand and
a multitude of people. In the judgment of the trial court, ‘the (de-
fendant’s) course of conduct . . . has been such as to indicate the
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danger of injury to property if any picketing whatever is allowed.’
Exchange Bakery & Restaurant, Inc. v. Rifkin, supra. We cannot
say that a basis for that belief is lacking altogether.”

An abuse of picketing was sufficient to enjoin all picketing in
Stillwell Theatre, Inc. v. Kaplan, 1932, 259 N.Y. 405, 182 N.E. 63, 84
ALR. 6. Pound, C. J., cited with approval the Exchange Bakery
Case, Nann v. Raimist and Steinkritz Amusement Corporation v.
Kaplan, 257 N.Y. 294, 178 N.E. 11, pointing out, at page 411, 182
N.E. page 66, that the holding in the latter case had been as follows:
“By abuse of picketing, it was held that the union had forfeited the
right to picket.” . . .

On all the facts established, the court is constrained to perma-
nently enjoin the picketing complained of and the defendants, indi-
vidually and severally, are so enjoined. Injunction granted. Findings
passed on, Judgment signed.

SUPPLEMENTAL CASE DIGEST—FRAUDULENT PICKETING

DENVER LocAL UNION No. 13 v. PERRY TRUCK LINES. Supreme
Court of Colorado, 1940; 101 P. 2d 436. “The trial court found that
the placards carried by the pickets, declaring, ‘This Firm Unfair to
Teamsters Union No. 13, were highly misleading and false. We
cannot agree with that conclusion. This involves only a battle over
words. We do not doubt that the employer considered the slogan
false. He had the right to entertain that opinion. Under the facts,
defendants also had the right to their opinions. The statement on
the placards was not fraudulent.” (Otto Bock, J.) In accord on the
proposition that an “unfair” statement is privileged is the case of
Tazi Cab Drivers v. Yellow Cab Operating Co., Circuit Court of Ap-
peals, Tenth Circuit, 1941, 123 Fed. 2d 262. For a case involving
enjoinable misrepresentation of labor dispute facts by picketers, see
Sachs Quality Furniture Co. v. Hensley, New York Supreme Court,
1945, 269 App. Div. 264, 55 N.Y.S. 2d 450.

Case Questions

1. List the classes of improper acts by the union.

2. What means did the union employ to publicize the labor dispute?

3. State the rule quoted from the Exchange Bakery case.

4. Distinguish the fraudulent statements found in the parent case and the
Denver case digest.
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WIEST v. DIRKS
Supreme Court of Indiana, 1939. 215 Ind. 568, 20 N.E. (2d) 969

FANSLER, J. This is an appeal from an interlocutory judgment
enjoining the appellants from picketing the retail grocery and food
store of the appellee. The petition for injunction was heard upon the
verified complaint and affidavits and upon the testimony of witnesses,
with full opportunity for examination and cross-examination. .

There is no controversy concerning the facts material to a deter-
mination of the appeal. The appellee operates a retail grocery and
food store in connection with which he purchases from a jobber, and
sells at retail, milk and other dairy commodities processed by the
East End Dairy Company. The East End Dairy Company has more
than fifty employees, four of whom are members of the appellant
union. Representatives of the union demanded that the company sign
a contract, by the terms of which it would agree to employ only mem-
bers of the union, and would require, as a condition for continuing
employment, that all of its employees join the union. This the com-
pany refused to do. The appellant Wiest and another representative
of the union demanded that the appellee discontinue handling the
products of the company. The appellee made inquiry and found that
the company was paying wages in excess of the union scale, and that
its controversy with the union involved a “closed shop.” He also
ascertained that there were no “closed shop” dairy products produced
in the Indianapolis milk shed. He told the appellants that he would
not discontinue handling the products of the East End Dairy Com-
pany, and he continued to handle them. The appellants caused ap-
pellee’s place of business to be picketed. The picketing was peaceful.
The pickets carried a sign upon which was printed:

“Please buy Union Dairy Products Only
“This Store sells milk produced
in an unfair Dairy

“East End Dairy is unfair to
organized labor.”

The appellee’s business has been interfered with and disturbed
by the picketing. . . .

It is established by the authorities beyond controversy that picket-
ing which involves false statements or misrepresentation of the facts
concerning the controversy is unlawful and will be enjoined. . . .
The printing on the banners displayed by the pickets is, to say the
least, misleading. It necessarily leads to the inference that the prod-
ucts of the East End Dairy Company sold by the appellee are pro-
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duced by non-union labor, and that there are products produced by
union labor to be had. It does not appear that the other food stores
in the neighborhood were picketed. The undoubted purpose of the
picketing was to attract the attention of the community and of the
appellee’s customers and prospective customers, and it was obviously
intended that the banners should be influential in affecting the atti-
tude of such customers toward the appellee. The natural conclusion
to be drawn from the information upon the banners is that the ap-
pellee was selling non-union products by choice when he might obtain
union products, and, since the other food stores were not picketed, it
would be naturally concluded that the products sold in these other
stores were union products and that they differed in this respect from
those sold in the appellee’s store. This, according to the evidence, is
not true. All dairy products available in the community were pro-
duced in plants which employ both union and non-union employees,
or at least none was produced in shops employing union labor exclu-
sively. If the East End Dairy Company was in fact unfair to organ-
ized labor, it appears to be by reason of the fact that it employed
non-union as well as union employees. If such products are not union
dairy products, there are no union dairy products in the community,
and the request, “Please buy Union Dairy Products Only,” cannot
have the effect of procuring prospective customers to buy union dairy
products, since there are none. It is not unreasonable to conclude
that the only result of such a request is to persuade the public that
union products can be had at stores which are not picketed, and can-
not be had at the appellee’s store. This is misrepresentation. If the
signs displayed by the pickets had disclosed the true facts concerning
the controversy, it would clearly appear that the appellee was han-
dling identically the same character of products handled by every
other food store in the community with respect to their being pro-
duced by union labor, and such picketing therefore would be ineffec-
tive to coerce the appellee to handle the products of some other dairy,
and would be of no force in persuading prospective customers to deal
with some other food store rather than with the appellee. . .

It is clear that milk and dairy products are necessary to the pub-
lic health, and public policy will not permit picketing for the purpose
of coercing or inducing the community to refrain from using milk
or dairy products. . . .

It must be concluded that the evidence jastifies the conclusion
that the facts advertised by the banners of the pickets were calcu-
lated to produce a false impression upon the public. Regardless of
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the intention of the pickets, the statements have the effect of mis-
representing the facts in controversy. Since this is true, it supports
the conclusion that the picketing as conducted was unlawful and the
temporary injunction justified.

Case Questions

1. What does the court believe fraudulent about the picketing signs carried
by the union?

. Was the picketing otherwise peaceful?

. What does the court say about public policy?

. Do you believe that the court was influenced more by public policy or by
its belief that the picketing banners were fraudulent?

5. Do you feel neither objection is tenable and that the court is rationalizing

a result it desires to secure?

N

PEZOLD v. AMALGAMATED MEAT CUTTERS
District Court of Appeal, California, 1942. 128 P. (2d) 611

BisHoOP, J. In this action brought to enjoin the defendants from
picketing plaintiff’s market, the complaint, proof and findings of fact
each made out a case entitling the plaintiff to injunctive relief. The
judgment which was entered, however, granted relief beyond that
authorized. ,

The complaint states a cause of action. Much of it is taken up
with a recital of facts which, summed up, establish that plaintiff’s
twenty-four employees were entirely satisfied with their hours of
labor, wages and working conditions, were united in a union of their
own, not affiliated with any other, and that no labor dispute existed
between them and the plaintiff. The defendants were labor organiza-
tions and officials, it is alleged, who had conspired to compel plain-
tiff’s employees to join their ranks. To accomplish their object the
defendants picketed plaintiff’s premises, using banners and the spoken
word in an endeavor to convince those who were expected to deliver
produce to the plaintiff’s market that they should not do so; to dis-
suade would-be purchasers from buying; and to persuade plaintiff’s
employees that it was to their interest to join the defendants’ unions.

These facts, without others, and unaffected by any legislation that
“has undertaken to balance the effort of the employer to carry on his
business free from the interference of others against the effort of
labor to further its economic self-interest” (Carpenters & Joiners
Union v. Ritter’s Cafe, 1942, 62 S. Ct. 807, 808, 86 L. Ed. —), do not
constitute a cause of action. Picketing may be lawful, although no
labor dispute between the employer and employee exists (Magill Bros.
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v. Building Service, etc., Union, 1942, 20 Cal. 2d —, 127 P. 2d 542,
and cases cited) and though the object of the picketing be to unionize
a place of business in which none of the pickets are employed. Ameri-
can Federation of Labor v. Swing, 1941, 312 U.S. 321, 61 S. Ct. 568,
85 L. Ed. 855; Magill Bros. v. Building Service, etc., Union, supra,
20 Cal. 2d —, 127 P. 2d 542.

The complaint contains further averments, however. It is there
alleged and it was revealed by the evidence and found by the trial
court that those engaged in picket duty did not limit their activities
to making known their grievances against the plaintiff, nor confine
to appeals to reason their endeavors to persuade would-be customers
not to deal with plaintiff. Among other things they stated to them:
“Don’t go in there lady, there might be trouble”; “Better stay out of
there or you will get hurt”; “There she goes, we’ll get her next”;
“Don’t go into that parking lot, mister, if you do you won’t get back
out.” Concerning the fact that the picketing was so conducted as to
block the entrance to plaintiffs market, the complaint only alleges that
the pickets varied in number from two to thirty-seven, but from the
evidence it appears not only that the number of pickets varied from
two to thirty-seven, but that on the first day they parked ten to twelve
automobiles, with banners, occupying almost all the space in front of
plaintiff’s market, and then twenty-five pickets, carrying banners,
some two by four feet in size, paraded on the sidewalk back and forth
across the sixty-foot front of the market. On the occasion when the
picket line reached its peak and thirty-seven were involved, they
were spaced a foot apart. . . .

From these facts it appears that the picketing was beyond that
now established as lawful. We recognize the fact that inherent in the
labor practice of picketing there usually is, as in the case under
review there undoubtedly was, an exercise of the constitutionally
protected right freely to communicate ideas. But it would be stub-
bornly refusing to admit the obvious not to see in the activities of
picketing on many occasions more than the mere expression of ideas.
As stated by Mr. Justice Douglas, in an opinion concurred in by two
of his associates in Bakery & Pastry Drivers, etc., v. Wohl, 1942, 62
S. Ct. 816, 86 L. Ed. —, and quoted by our Supreme Court in Magill
Bros. v. Building Service, etc., Union, supra, 20 Cal. 2d —, 531, 535,
127 P. 2d 542, 544: “Picketing by an organized group is more than
free speech, since it involves patrol of a particular locality and since
the very presence of a picket line may induce action of one kind or
another, quite irrespective of the nature of the ideas which are being
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disseminated. Hence those aspects of picketing make it the subject
of restrictive regulation.” In Magill Bros. v. Building Service, etc.,
Union, just cited, it was held, accordingly, that “There can be no
doubt that untruthful picketing is unlawful picketing” and that an
injunction, limited to a correction of the unlawful aspect of the pick-
eting, was proper. Equally without doubt it is that picketing, wherein
the persuasion brought to bear contains a threat of physical violence,
is unlawful, and that the use of words and an aggregation of pickets
which reasonably induce fear of physical molestation may properly be
enjoined. Lisse v. Local Union No. 31, 1935, 2 Cal. 2d 312, 317, 41 P.
2d 314, 316; McKay v. Retail Auto., etc., Union, 1940, 16 Cal. 2d 311,
320, 106 P. 2d 373, 378; Steiner v. Long Beach Local, etc., Union,
1942, 19 Cal. 2d 676, 682, 123 P. 2d 20, 24, 25.

The injunction issued in this case, however, was too broad. After
its preliminary recitals the judgment that was entered continues:

“Now, therefore, it is hereby ordered, adjudged and decreed that
the defendants, and each of them, their agents, servants, representa-
tives and employees be and they are hereby permanently enjoined
and restrained from doing or attempting to do any of the following
acts:

“(a) Maintaining picket lines which interfere with free ingress
and egress to and from that business and the adjoining parking lot
at 847 Main Street, Santa Paula, California;

“(b) Maintaining pickets bearing banners containing false, libel-
ous, and misleading statements and/or statements calculated to con-
vey a threat of physical violence;

“(c) And enjoining any picket or representative while picketing
from making any statements false, libelous and misleading, and/or
calculated to convey a threat of physical violence;

“(d) Stationing or placing in front of or in the vicinity of plain-
tiff’s business, pickets or representatives for the purpose of influenc-
ing or inducing or attempting to influence or induce any person to
refrain from entering plaintiff’s business. . .

“It is further ordered, adjudged and decreed that plaintiff recover
the sum of $1,020.55 from the defendants, and each of them, by way
of damages to plaintiff’s business and the good will thereof.”

The facts of this case do not make out an aggravated or persistent
case of mass picketing nor of any physical violence. Those who de-
sired to enter plaintiff’s market were not required to force their way
through a picket chain, save possibly on one occasion. At the worst
at all other times they had but to wait the passing of the picket line
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at a given point and enter the market before it returned to that point.
There was no picketing in defiance of a court order. Nor was there
even a technical battery committed by any of the pickets upon any
person, whether customer, deliveryman or employee. .

The picture, then, while not that of a peaceful, lawful, picket line,
engaging only in practices protected by the state and federal consti-
tutions, is yet not one in which acts of violence have so stamped
themselves upon the scene that for a time at least even peaceful
picketing will reflect the events of the past and appear to threaten
the personal safety of customers or others, with the result that all
picketing must be enjoined in order to afford the plaintiff adequate
protection; and the trial court did not find this to be so as a fact.
That is to say, those facts found by the trial court that are supported
by the evidence do not bring this case within the principles applied
in Steiner v. Long Beach Local, etc., Union, 1942, 19 Cal. 2d 676, 123
P. 2d 20, and Milk Wagon Dwivers Union v. Meadowmoor Dairies,
1941, 312 U.S. 287, 71 S. Ct. 552, 85 L. Ed. 836, 132 A.L.R. 1200. The
trial court erred, therefore, in arriving at the conclusion of law ‘“That
in this case . . . defendants have forfeited their privilege of peace-
ful picketing” and in expressing the further conclusion that the de-
fendants should be permanently enjoined from “having pickets in
front of or in the vicinity of plaintiff’s business. . . .”

The judgment further enjoins the doing of acts which the defend-
ants have neither done nor threatened to do, as far as appears from
the evidence, a field in which a decree in equity should not trespass.
. . . We have not heretofore had occasion to note the statements
appearing on the banners which the pickets carried, in addition to
wearing “A. F. of L.” arm bands; they were these: “Some merchants
take 24 hours to do 8 hours work. How slow are you?’ “We have
a list of fair merchants. Is your name there?”’ “Sunday should be a
day of rest. Do you enjoy yours?’ “I don’t work on Sundays and
Holidays. Why do you?’ ‘“We are carrying on what Lincoln started.
Free the slaves.” “My baby has milk today. I arranged for it on
Saturday.” ‘“Are your competitors reasonable? Some of curs are.”
“All Union Markets are closed Sunday and Monday. Are Yours?”’
“All fair merchants advertise that they will close Sunday and Mon-
day.” “We ask that all labor be given one holiday per year.” “Is that
fair?” “S. P. Mkt. the only Mkt. in the County working its help
today.” “Some employers are men. Others are exploiters. Which are
you?” “This is the only Mkt. open today in this County. There is one
small grocery store open here in Santa Paula. Please locate same.”
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“We are acquainted with our families. Are you?”’ “We belong to the
Union. Why can’t you?”’ “Some work from 12 to ? We work from 8
a.m. to 6 p.m.” Nowhere in the findings is it found as a fact that
any one of these statements was false, libelous or misleading, and
they do not appear to be as a matter of law. Indeed in the complaint
it is not claimed that any of them were, although it is alleged that
the pickets were “so stationed . .. so as to cause prospective cus-
tomers and the general public wrongfully to believe that an actual
labor dispute exists” and, further, that plaintiff lost many customers
because of the signs causing them to believe that a strike existed. As
pointed out in C. S. Smith Met. Market Co. v. Lyons, 1940, 16 Cal.
2d 389, 394, 106 P. 2d 414, the presence of pickets is not a sound
ground for the inference that a strike has been called or that a labor
dispute between employer and employee exists, and the making of
statements such as those noted should not be characterized as fraudu-
lent because some persons jumped to the wrong conclusion. Nor can
it be argued that any of these banners carried a threat of physical
violence. There was no basis, therefore, for the provisions of sub-
division (b) of the judgment enjoining the defendants from main-
taining pickets bearing banners containing false, libelous and mis-
leading statements or banners calculated to convey a threat of physi-
cal violence. . . .
The judgment, therefore, is reversed.!

Case Questions

. Were the picketing unionists employees of the plaintiff’s market?

. Describe the nature of the picket with its attendant elements.

. What acts did the lower court enjoin?

. Did the upper court completely uphold the injunction in all its proscrip-
tion?

5. Did the facts make out a persistent case of massed or violent picketing?

Distinguish this from the Meadowmoor case.
6. Were the statements made by the union fraudulent in the conclusion of
the court?

w00 N

1 0On similar facts a contrary result was reached in Riggs v. Tucker Duck
and Rubber Co., Supreme Court of Arkansas 1938, 196 Ark. 571, 119 S.W. 2d 5607.
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SECTION 40. MASSED PICKETING

Another form of peaceful picketing which may be illegal is that
in which the pickets are so massed as to contain elements of implicit
coercion growing out of the force of numbers. Some courts have been
disposed to limit substantially the number of pickets on station or
patrol and the manner of their position. Others have been more
liberal as long as the picketing retained its essentially peaceful
character.

The Supreme Court decision of 1921 in Truax v. Corrigan (page
87), lent early weight to the proposition that numbers and mass
may alone cast peaceful picketing into an unlawful category. The
modern representative view on this question is found in the Carnegie-
Illinots decision reprinted in this section.

CARNEGIE-ILLINOIS STEEL CORPORATION v. UNITED
STEELWORKERS OF AMERICA

Supreme Court of Pennsylvania, 1946. 353 Pa. 420, 45 Atl. (2d) 857

MAXEY, C. J. The plaintiff filed a bill in equity against the de-
fendants, making certain allegations as to the commission of acts of
force and violence against employees of the plaintiff and interfering
with the ingress of such employees to the plaintiff’s property, an
extensive steel works situated at Homestead. These employees who
were allegedly barred from plaintiff’s plant were not engaged in the
work of producing steel and were in no sense of the term “strike-
breakers.” None of the manufacturing and productive facilities at
the Homestead Steel Works have been in operation at any time dur-
ing the strike. These barred-out employees were assigned to the
work of maintaining the power-houses, the boilers, the pumps, the
steam lines and the sprinkler system, and to guard against the con-
stant hazard of fire and to prevent the freezing of water lines essen-
tial to water cooling systems in the plant. The steam lines and water
lines in the plant total several hundred miles in length. The work of
these maintenance men was essential to the keeping of the steel plant
in condition to resume the production of steel as soon as the steel
strike should come to an end. . . .

On January 25, 1946, a large group of pickets, estimated to be
from one hundred to two hundred in number, standing three deep,
extended across the gate and blocked the entrance to plaintiff’s Home-
stead plant and thus denied access to the plant to individuals below
the rank of superintendent. . . .
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There were other similar injunction affidavits filed all purporting
to show that supervisory officials were denied access to plaintiff’s
plant and that the defendant labor union and its officials and agents
had arrogated to itself and themselves the authority to determine
what employees of the plaintiff corporation should and should not,
respectively, enter the corporation’s plant, and that the Union en-
forced its assumed authority by massing approximately 200 pickets
at the gate leading into the plant.

The court below in response to the above bill of complaint, sup-
ported by the above injunction affidavits and others, granted the in-
junction prayed for. . . .

The court in its opinion made the following apt statement:
“Picketing which results in the intimidation and coercion of officers
and employees of the plaintiff and denies workmen from legitimate
business access to plaintiff’s plant is not legal picketing. Picketing
which results in the kidnaping of individuals and placing them under
restraint and depriving them of their personal liberty is not legal
picketing. Picketing which consists of at least one hundred or more
pickets massed and grouped together at the main entrance of a plant
for the purpose of denying the right of access is not legal picket-
ing.” ... .
Forcibly to deny an owner of property or his agents and em-
ployees access to that property for the purpose of protecting and
maintaining it and its equipment or for any other legitimate purpose
is in practical and legal effect a seizure or holding of that property.
Such a lawless seizure of property no government worthy of the name
will tolerate or condone. The employment of hostile force against
persons and property is exclusively a governmental function, and
exercisable even by the government only by due process of law. When
any individual or organization under whatsoever name attempts to
use force to gain his or its ends they are attempting to usurp govern-
mental functions. . . .

Nowhere in the defendants’ voluminous brief or in their hour’s
oral argument before the Supreme Court, was it asserted that the
affidavits in response to which this injunction was issued were untrue.
The defense was that on the state of the record (no hearing having
becn had) the court had no power to issue the injunction. This con-
tention we overrule. When property needs protection from the acts
of lawless groups, it needs it at once. Delays are dangerous. It is
self-evident that such a vast and complex structure as plaintiff’s
plant, representing an investment of over $200,000,000, could be

”
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irreparably injured by failure of proper maintenance and protection
against fire and other hazards, for even a day or a lesser period. . . .

When this case reached this court and the record was before us, it
then became our duty to decide whether or not the facts showed that
what the defendants were doing constituted a “holding” or “seizure”
of the plant or any part of it. The holding or seizure of even one
gateway to the plant entitled the plaintiff to the protection of a court
of equity just as fully as would the seizure of the entire plant. When
a “picket line” becomes a pickel fence it is time for government to
act. Collective coercion is not a legitimate child of collective bar-
gaining. The forcible seizure of an employer’s property is the very
essence of communism.

Injunctions are not issued against picketing when the latter’s only
purposes are to advertise the fact that there is a strike in a certain
plant and to persuade workers to join in that strike and to urge the
public not to patronize the employer. For these purposes, a limited
number of pickets is all that is necessary. But when hundreds of
pickets are massed, as at least two hundred were here at a single
gate, il is obvious that this force was not mustered for a peaceful
purpose. . . .

We dismiss this appeal. . . .

SUPPLEMENTAL CASE DIGEST—MASSED PICKETING

ISOLANTITE, INC. v. UNITED ELECTRICAL WORKERS. Court of Chan-
cery of New Jersey, 1941; 130 N.J. Eq. 506, 22 A. 2d 796. “The num-
ber of pickets was limited to ten by the original order because that
number seemed large enough fully to apprise the publie, the employees
and all other concerned of the existence of a labor dispute and to
enlist sympathy on the side of the strikers. . . . Just how many
pickets should be permitted cannot be determined mathematically.
. . . Defendants argue that the limitation on the number of pickets
violates their constitutional freedom of speech as recently interpreted
by the U. S. Supreme Court in Thornhill v. Alabama, 310 U.S. 88.
. . . I do not so understand these decisions. The fundamental con-
cept of free speech is the right to appeal to the reason, the sentiment
and the prejudices of the parties whom the speaker desires to move.
It does not include the right to reinforce such appeals with violence,
threats, intimidation, or coercion of any kind. Milk Wagon Drivers
Union v. Meadowmoor Dairies, 312 U.S. 287. Nothing in the re-
straints which have been imposed in this case interferes with free
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speech or reduces the effectiveness of defendant’s propaganda except
by excluding the argument of force.” (Bigelow, V. C.)

Case Questions

. What workers did the pickets exclude from the plant?

Suppose regular production workers were the only ones excluded. Would
this have made a difference in the decision of the court?

. How many pickets were at the main entrance?

How did the court characterize the picket line in its analogy?

. State the rule of law of this case.

. In the Isolantite case, what did the court say as to placing limitations
on mass picketing?

N =
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SECTION 41. OUTSIDER PICKETING

The term “outsider picketing” is self-explanatory. It is merely
picketing of an employer by persons who are not in the employ of
the employer. It is also characterized by the fact that there is usu-
ally no labor dispute between the employer and his workers, the union
pressure being exerted to force the employer to induce his employees
to join the union. Some state courts have been prone to denounce
this type of picketing as unjustified under proper circumstances, as
will appear in Section 44.

The Swing case in this section is the Supreme Court’s leading
pronouncement on the legality of outsider pressure. Outsider pres-
sure, it should be recalled, is protected both by the Federal Anti-
Injunction Act and the National Labor Relations Act, which broadly
define a labor dispute as not requiring the existence of the proximate
relation of employer and employee.

AMERICAN FEDERATION OF LABOR v. SWING
Supreme Court of the United States, 1941. 312 U.S. 321, 61 S. Ct. 568

FRANKFURTER, J. In Milk Wagon Drivers Union v. Meadowmoor
Dairies, Inc., 312 U.S. 287, 61 S. Ct. 552, 85 L. Ed. —, decided this
day, we held that acts of picketing when blended with violence may
have a significance which neutralizes the constitutional immunity
which such acts would have in isolation. When we took this case, 310
U.S. 620, 60 S. Ct. 1081, 84 L. Ed. 1393, it seemed to present a similar
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problem. More thorough study of the record and full argument have
reduced the issue to this: is the constitutional guarantee of freedom
of discussion infringed by the common law policy of a state forbid-
ding resort to peaceful persuasion through picketing merely because
there is no immediate employer-employee dispute?

A union of those engaged in what the record describes as beauty
work unsuccessfully tried to unionize Swing’s beauty parlor. Picket-
ing of the shop followed. To enjoin this interference with his busi-
ness and with the freedom of his workers not to join a union, Swing
and his employees began the present suit. In addition, they charged
the use of false placards in picketing and forcible behavior towards
Swing’s customers. A preliminary injunction was granted. . . . The
union sought review of this decree in the Supreme Court by writ of
error. Swing and his employees moved to dismiss the writ because
in seeking to obtain it the union had conceded that “all issues of the
case have been settled on prior appeal and that the decrece entered by
the appellate court is in conformity with the mandate issued” to the
appellate court. The writ was dismissed.

Such is the case as we extract it from a none too clear record. It
thus appears that in passing upon the temporary injunction the
Supreme Court of Illinois sustained it in part because of allegations
of violence and libel. But our concern is with the final decree of the
appellate court. On its face the permanent injunction in that decree
rested on the explicit avowal that “peaceful persuasion” was for-
bidden in this case because those who were enjoined were not in
Swing’s employ. . . .

Since the case clearly presents a substantial claim of the right to
free discussion and since, as we have frequently indicated, that right
is to be guarded with a jealous eye, Herndon v. Lowry, 301 U.S. 242,
2568, 57 S. Ct. 732, 739, 81 L. Ed. 1066; Schneider v. State, 308 U.S.
147, 161, 60 S. Ct. 146, 150, 84 L. Ed. 155; United States v. Carolene
Products Co., 304 U.S. 144, 152 note, 58 S. Ct. 778, 783 note, 82 L. Ed.
1234, it would be improper to dispose of the case otherwise than on
the face of the decree, which is the judgment now under review. We
are therefore not called upon to consider the applicability of Milk
Wagon Drivers Union v. Meadowmoor Dairies, Inc., supra, the cir-
cumstances of which obviously present quite a different situation
from the controlling allegations of violence and libel made in the
present bill.

All that we have before us, then, is an instance of “peaceful per-
suasion” disentangled from violence and free from “picketing en
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masse or otherwise conducted” so as to occasion “imminent and ag-
gravated danger.” Thornhill v. Alabama, 310 U.S. 88, 105, 60 S. Ct.
736, 746, 84 L. Ed. 1093. We are asked to sustain a decree which for
purposes of this case asserts as the common law of a state that there
can be no “peaceful picketing or peaceful persuasion” in relation to
any dispute between an employer and a trade union unless the em-
ployer’s own employees are in controversy with him.

Such a ban of free communication is inconsistent with the guar-
antee of freedom of speech. That a state has ample power to regulate
the local problems thrown up by modern industry and to preserve
the peace is axiomatic. But not even these essential powers are un-
fettered by the requirements of the Bill of Rights. The scope of the
Fourteenth Amendment is not confined by the notion of a particular
state regarding the wise limits of an injunction in an industrial dis-
pute, whether those limits be defined by statui¢ or by the judicial
organ of the state. A state cannot exclude workingmen from peace-
fully exercising the right of free communication by drawing the
circle of economic competition between employers and workers so
small as to contain only an employer and those directly employed by
him. The interdependence of economic interest of all engaged in the
same industry has become a commonplace. American Steel Foundries
v. Tri-City Council, 257 U.S. 184, 209,42 S. Ct. 72, 78, 66 L. Ed. 189,
27 AL.R. 360. The righl of free communication cannot therefore be
mutilated by denying it to workers, in a dispute with an employer,
even though they are not in his employ. Communication by such
employees of the facts of a dispute, deemed by them to be relevant to
their interests, can no more be barred because of concern for the
economic interests against which they are seeking to enlist public
opinion than could the utterance protected in Thornhill’s case. “Mem-
bers of a union might, without special statutory authorization by a
state, make known the facts of a labor dispute, for freedom of speech
is guaranteed by the Federal Constitution.” Senn v. Tile Layers
Union, 301 U.S. 468, 478, 57 S. Ct. 857, 862, 81 L. Ed. 1229.

Reversed.

Case Questions

. State the issue of this case in the words of the Supreme Court.

. Outline the facts leading to the lower court injunction.

3. Complete this sentence found in the last paragraph: “A state cannot ex-
clude workingmen from peacefully exercising the right of free com-
munication. . . .”

[\ I
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SECTION 42. PICKETING FORCING STATUTORY
VIOLATION

In Section 33 of this text was discussed the legality of a strike
that forced a statutory violation. The strike, however, is not afforded
the same degree of protection by the Constitution as is the picket.
For this reason, the decision in the Burlington case, reprinted in this
section, must have caused the court some consternation.

The reader should observe, however, that secondary picketing was
involved in this factual situation. The secondary picket is granted
less immunity than the primary picket. Other elements that may
have impelled the court’s conclusion lay with the peculiar relation-
ship of duty that exists between the public and a public carrier and
the fact that the picketing was conducted by outsiders. It would
appear that a contrary result could be argued with equal vigor. State
courts are not as solicitous of union welfare as are the federal courts,
and the Norris-LaGuardia Act does not affect their jurisdiction to
issue injunctions.

BURLINGTON TRANSPORTATION COMPANY v. HATHAWAY
Supreme Court of Iowa, 1943. 12 N.W. (2d) 167

MurroNEY, C. J. Each of the plaintiffs is a common carrier of
freight, by means of motor vehicles, operating to and from Burling-
ton, Iowa. Their drivers belong to the defendant Local Union No. 218
of the International Brotherhood of Teamsters, Chauffeurs, Ware-
housemen and Helpers of America, hereinafter called the union. The
defendants, Gordon Hathaway and Roy Tweedell, are business agents
of the union.

John Blaul’s Sons Company is a wholesale grocery company lo-
cated in Burlington whose truck drivers do not belong to the union.
The defendant union, in its effort to unionize the Blaul Company,
established a picket line around the latter’s place of business and
instructed plaintiffs’ drivers not to handle Blaul merchandise. This
latter action was the subject of the injunction suit which resulted in
the temporary and permanent injunction enjoining the defendants
“from requiring plaintiffs’ employees who are members of said union
to refrain from handling or delivering merchandise consigned to or
from John Blaul’s Sons Company.” Defendants appeal.

The record shows that Gordon Hathaway called upon the Blaul
Company several times and informed them that he was instructed by
his union to seek a labor contract with them. When he was finally
told that the company would not negotiate with him unless the union
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represented a majority of the employees, the union placed the Blaul
Company on the unfair list of the union, and passed a resolution not
to haul or work upon any merchandise of that company. There was
evidence that plaintiffs’ drivers did refuse to haul Blaul merchan-
dise; that it piled up on plaintiffs’ docks; that Blaul continued to
offer merchandise to plaintiffs for shipment and plaintiffs’ employees
refused to handle it; that Tweedell and Hathaway placed signs on
the merchandise on the docks bearing the legend that the merchan-
dise was unfair to Local 218; that plaintiffs’ employees said they
would not handle Blaul merchandise for they were afraid that, if
they did, they would be blackballed by the union; that on one occa-
sion Hathaway informed plaintiffs’ employees they could handle some
of Blaul’s perishable merchandise on the docks but they were not to
handle any more. There was no evidence of any acts of violence upon
the part of defendants.

Upon this record one clear reason for the granting of the injunc-
tion is readily apparent. The concerted action of the defendant union
had for its object an act prohibited by law. The plaintiffs are all
common carriers and as such they were bound to carry property
tendered by the public for shipment. The rule is thus stated in 13
C.J.S., Carriers, p. 61, Sec. 27: “Both under and apart from statu-
tory provisions to that effect, every common carrier is under a duty
to receive for transportation and to transport the property of any
person tendered to it for transportation, provided the property is
such as it holds itself out as willing to carry, or as it usually car-
ries. . . .”

When the plaintiffs obtained their permits to operate as common
carriers, they undertook the duty to transport the freight which the
public tendered to them for transportation. The failure to carry out
this duty to transport would not be excused by showing that its em-
ployees refused to obey the employers’ orders. See Chicago B. & Q.
R. Co. v. Burlington, C. R. & N. Ry. Co. et al., C.C., 34 F. 481, and
Consolidated Freight Lines, Inc., et al. v. Department of Public Serv-
ice, et al., 200 Wash. 659, 94 P. 2d 484, 485. In the last cited case a
strike of laundry workers at the Davenport Hotel in Spokane resulted
in a picket line around that hotel. Certain common carrier truck
lines, who had been serving the hotel in the capacity of picking up
freight or baggage and delivering it anywhere in the State of Wash-
ington or in the channels of interstate commerce, refused to send
their trucks through the picket line at the hotel because the local
manager of the teamsters’ union threatened to call a strike of the
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carriers’ drivers if they were permitted to go through the picket line,
The hotel filed a complaint with the Department of Public Service
against the carriers for the cancellation of their permits as common
carriers. This resulted in an order suspending temporarily the per-
mits under which the carriers operated. Upon appeal the action of
the Commission was affirmed, the Supreme Court of Washington stat-
ing: “The question then arises whether the appellants were excused
by reason of the law. They being common carriers, it was their duty,
under the facts and circumstances of this case, to send their trucks
through the picket line. .. .”

For authorities holding a shipper is entitled to a mandatory in-
junction to compel the carrier to transport his goods when the car-
rier’s excuse is that his employees have been ordered by their union
not to handle the shipper’s goods, see Buyer v. Guillan, 2 Cir., 271
F. 65, 16 A.L.R. 216; Note, 6 A.L.R. 909; 31 Am. J. 1000, Sec. 399.

Section 8044, Code of 1939, provides: “It shall be unlawful for

any common carrier to . . . entail any prejudice or disadvantage
upon any particular person, company, firm, corporation . . . by any
. . . practice whatsoever. . . .”

Section 13251, Code of 1939, provides: “All persons within this
state shall be entitled to the full and equal enjoyment of the accom-
modations, advantages, facilities, and privileges of . . . public con-
veyances. . . .” And Section 13252 makes the denial of the rights
guaranteed by Section 13251 punishable by fine and imprisonment.

From the above it is clear that if the plaintiffs were to do that
which the union sought to compel them to do, namely, not handle the
Blaul merchandise, they would be doing an act prohibited by the
common law and the statutory law of this state and an act that could
subject them to eriminal prosecution.

We are not impressed with any argument based upon a distinc-
tion between the “immediate” and ‘“ultimate” object of the union
action. It is true that the ultimate object was to coerce a labor con-
tract with the Blaul Company, but conceding this to be a legitimate
action on the part of the union, nevertheless, the object of the col-
lective union action, in so far as these plaintiffs are concerned, was
to compel these plaintiffs to perform illegal acts. The only alterna-
tive given to the plaintiffs was the performance of those illegal acts.
See American Law Institute Restatement: Torts, Sec. 777D, where
the rule is stated: “. . . the object of concerted action is determined
in relation to the person against whom the action is directed and who,
by performance of the required act, can secure a termination of the
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action. When a single course of action is directed toward more than
one person, its object may be different with reference to each of the
persons.”

Since the object of the concerted action of the defendant union
was unlawful, the concerted action could be enjoined even though
the means employed were peaceful. In Bloedel Donovan Lumber
Mills v. International Woodworkers of America, Local No. 46, et al.,
4 Wash. 2d 62, 102 P. 2d 270, the employer entered into a closed shop
agreement with the union which had been certified by the National
Labor Relations Board as sole collective bargaining agent of the em-
ployees. When a minority union picketed the employer, the Wash-
ington Supreme Court held it was rightly enjoined, stating: “While
we do not wish to be understood as holding that any individual em-
ployee, or group of employees, may not at any time present grievances
to respondent, in the manner provided in the working agreement, we
are firmly of the opinion that Local 46 (the minority union) has no
legal standing, in so far as respondent is concerned, either to insist
on negotiating with respondent relative to the claimed grievances of
some of its members, or to legally authorize the picketing of re-
spondent’s plants.” !

Much of the same situation existed in R. H. White Co. v. Murphy
et al., 310 Mass. 510, 38 N.E. 2d 685, 690, decided January 2, 1942.
Here the employer signed a closed shop agreement with the union
that did not represent the majority of his employees, and the con-
tract was executed while proceedings for certification of a collective
bargaining agency were pending before the State Labor Relations
Commission. When the Commission decided that another union was
the collective bargaining agent, the first union sought to coerce the
enforcement of its labor contract by peaceful picketing. The court
held the picketing was rightly enjoined and stated: “The defendants
have relied largely upon Thornhill v. Alabama, 310 U.S. 88, 60 S. Ct.
736, 84 L. Ed. 1098, Carlson v. California, 310 U.S. 106, 60 S. Ct.
746, 84 L. Ed. 1104, and American Federation of Labor v. Swing,
312 U.S. 321, 61 S. Ct. 568, 85 L. Ed. 855, in support of their con-
tention that peaceful picketing though for an unlawful purpose is not
itself unlawful, and may not be enjoined. We do not adopt this view,
being of opinion that there is nothing in those cases to support the
proposition that freedom of speech includes the right, by picketing,

1 The rule of the Bloedel case has been codified in Sec. 8 (b) (4) (c) of the
National Labor Relations Act of 1947. It prohibits “Forcing . . . any employer
to bargain with a particular labor organization . . . if another has been certified.
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to persuade or induce an employer to violate the statute by engaging
in an unfair labor practice, and thus to set at naught the declared
public policy of the Commonwealth, the foundation of the statute
itself. In none of these cases just referred to was the picketing car-
ried on for an unlawful purpose. . . . We are of opinion that none
of the cases relied upon by the defendants, which we have already
discussed, is authority for any principle that picketing by workmen
in concert to persuade or induce an employer to do an unlawful act,
one condemned by statute as an unfair labor practice and contrary
to the defined public policy of the Commonwealth and of the nation,
is permissible under the constitutional guaranty of freedom of speech,
or otherwise.”

See, also, American Law Institute Restatement: Torts, Sec. 794,
where the rule is stated: “An act by an employer which would be a
crime or a violation of a legislative enactment or contrary to defined
public policy is not a proper object of concerted action against him
by workers.” And the comment under the above rule, stating: “The
expression of public policy is not confined to legislation and criminal
law; in passing upon the propriety of an object, public policy other-
wise defined is an important factor. If the object is an act against
which the law has definitely set its face, it is not a proper object of
concerted action.”

There was no labor dispute between plaintiffs and their employees
or between plaintiffs and the defendant union. The union cannot con-
certedly exert, in aid of their labor dispute with Blaul, any economic
pressure to compel these plaintiffs to do that which the law and pub-
lic policy forbid. The injunction was rightly issued.

What we have here said renders unnecessary any discussion of
the legality of the union action against Blaul. Nor do we need to
comment on the argument advanced by plaintiffs’ counsel that the
union action amounts to a violation of existing labor contracts be-
tween plaintiffs and the union. The evidence fails to show such
contracts existed at the time the injunction was granted. The judg-
ment of the trial court is affirmed.

Affirmed.

Case Questions

Outline the facts leading to the injunction.

Is there anything peculiar about the relation of plaintiffs to the public?
What happened in the Consolidated case cited in the parent decision?
How does the court distinguish this case from the Thornhill and Swing
decisions of the Supreme Court?

Lol R
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SECTION 43. PICKETING OWNER-WORKERS

In the usual case where a union pickets an owner-worker, the
picketing is carried on for the purpose of forcing the owner-worker
and his men to join the union. In the usual case, also, the employer,
ipon joining with his men, is permitted to continue working with
his hands.

The Senn case, reprinted in this section, is peculiar factually in
that the union rules, in the interest of spreading work, forbade an
amployer member from working in competition with other men in
the trade. This Senn refused to do, and, in consequence, the union
picketed his premises. He argued that the Fourtcentlh Amendment
gave him a right to work and that “the State may not authorize
unions to employ publicity and picketing to induce him to refrain
from exercising it,” even though the picketing is peaceful.

While a few states have considered the picketing of owner-
workers unlawful, even if peaceful, the Angelos decision, reprinted
in this section following the Senn case, finalizes the issue as to the
federal courts.

SENN v. TILE LAYERS PROTECTIVE UNION
Supreme Court of the United States, 1937. 301 U.S. 468, 57 Sup. Ct. 857

BRANDEIS, J. This case presents the question whether the provi-
sions of the Wisconsin Labor Code which authorize giving publicity
to labor disputes, declare peaceful picketing and patrolling lawful
and prohibit granting of an injunction against such conduct, violate,
as here construed and applied, the due process clause or equal pro-
tection clause of the Fourteenth Amendment. . . .

On December 28, 1935, Senn brought this suit in the Circuit Court
of Milwaukee County, against Tile Layers Protective Union, Local
No. 5, Tile Layers Helpers Union, Local No. 47, and their business
agents, seeking an injunction to restrain picketing, and particularly
“publishing, stating or proclaiming that the plaintiff is unfair to or-
ganized labor or to the defendant unions”; and also to restrain some
other acts which have since been discontinued, and are not now
material. The defendants answered; and the case was heard upon
extensive evidence. The trial court found the following facts.

The journeymen tile layers at Milwaukee were, to a large extent,
members of Tile Layers Protective Union, Local No. 5, and the
helpers, members of Tile Layers Helpers Union, Local No. 47. Senn
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was engaged at Milwaukee in the tile contracting business under the
name of “Paul Senn & Co., Tile Contracting.” His business was a
small one, conducted, in the main, from his residence, with a show-
room elsewhere. He cmployed one or two journeymen tile layers and
one or two helpers, depending upon the amount of work he had con-
tracted to do at the time. But, working with his own hands with
tools of the trade, he performed personally on the jobs much work
of a character commonly done by a tile layer or a helper. Neither
Senn, nor any of his employces, was at the time this suit was begun
a member of the tile layers union, since its constitution and rules
require, among other things, that a journeyman tile setter shall have
acquired his practical experience through an apprenticeship of not
less than three years, and Senn had not served such an apprenticeship.

For some years the tile laying industry had been in a demoralized
state because of lack of building operations; and members of the
union had been in competition with non-union tile layers and helpers
in their effort to secure work. The tile contractors by whom mem-
bers of the unions were employed had entered into collective bargain-
ing agreements with the unions governing wages, hours and working
conditions. The wages paid by the union contractors had for some
time been higher than those paid by Senn to his employees.

Because of the peculiar composition of the industry, which con-
sists of employers with small numbers of employees, the unions had
found it necessary for the protection of the individual rights of their
members in the prosccution of their trade to require all employers
agreeing to conduct a union shop to assent to the following provision:

“Article III. It is definitely understood that no individual, mem-
ber of a partnership or corporation engaged in the Tile Contracting
Business shall work with the tools or act as Helper but that the in-
stallation of all materials claimed by the party of the second part as
listed under the caption ‘Classification of Work’ in this agreement,
shall be done by journeymen members of Tile Layers Protective
Union Local No. 5.”

The unions endeavored to induce Senn to become a union con-
tractor; and requested him to execute an agreement in form substan-
tially identical with that entered into by the Milwaukee contractors
who employ union men. Senn expressed a willingness to execute the
agreement provided Article III was eliminated. The union declared
that this was impossible; that the inclusion of the provision was
essential to the unions’ interest in maintaining wage standards and
spreading work among their members; and, moreover, that to elimi-
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nate Article III from the contract with Senn would discriminate
against existing union contractors, all of whom had signed agree-
ments containing the Article. As the unions declared its elimination
impossible, Senn refused to sign the agreement and unionize his shop.
Because of his refusal, the unions picketed his place of business. The
picketing was peaceful, without violence, and without any unlawful
act. The evidence was that the pickets carried one banner with the
inscription “P. Senn Tile Company is unfair to the Tile Layers Pro-
tective Union,” another with the inscription “Let the Union tile layer
install your tile work.”

The trial court denied the injunction and dismissed the bill. . . .

Senn appealed to the Supreme Court of the State, which affirmed
the judgment of the trial court and denied a motion for rehearing,
two judges dissenting. (222 Wis. 383, 400; 268 N.W. 270, 872.) The
>ase is here on appeal. . . .

. . . The question for our decision is whether the statute, as ap-
olied to the facts found, took Senn’s liberty or property or denied
1im equal protection of the laws in violation of the Fourteenth Amend-
nent. Senn does not claim broadly that the Federal Constitution
orohibits a State from authorizing publicity and peaceful picketing.
His claim of invalidity is rested on the fact that he refused to unionize
1is shop solely because the union ingisted upon the retention of
Article III. He contends that the right to work in his business with
1is own hands is a right guaranteed by the Fourteenth Amendment
ind that the State may not authorize unions to employ publicity and
sicketing to induce him to refrain from exercising it.

The unions concede that Senn, so long as he conducts a nonunion
thop, has the right to work with his hands and tools. He may do so,
1s freely as he may work his employees longer hours and at lower
vages than the union rules permit. He may bid for contracts at a
ow figure based upon low wages and long hours. But the unions
:ontend that, since Senn’s exercise of the right to do so is harmful
o the interests of their members, they may seek by legal means to
nduce him to agree to unionize his shop and to refrain from exer-
ising his right to work with his own hands. The judgment of the
lighest court of the state establishes that both the means employed
ind the end sought by the unions are legal under its law. The ques-
ion for our determination is whether either the means or the end
ought is forbidden by the Federal Constitution.

Third. Clearly the means which the statute authorizes—picketing
nd publicity—are not prohibited by the Fourteenth Amendment.
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Members of a union might, without special statutory authorization
by a State, make known the facts of a labor dispute, for freedom of
speech is guaranteed by the Federal Constitution. The State may,
in the exercise of its police power, regulate the methods and means
of publicity as well as the use of public streets. If the end sought by
the unions is not forbidden by the Federal Constitution, the State
may authorize working men to seek to attain it by combining as
pickets, just as it permits capitalists and employers to combine in
other ways to attain their desired economic ends. . . .

Fourth. The end sought by the unions is not unconstitutional.
Article III, which the unions seek to have Senn accept, was found by
the state courts to be not arbitrary or capricious, but a reasonable
rule “adopted by the defendants out of the necessities of employment
within the industry and for the protection of themselves as workers
and craftsmen in the industry.” That finding is amply supported by
the evidence. There is no basis for a suggestion that the union’s re-
quest that Senn refrain from working with his own hands, or their
employment of picketing and publicity, was malicious; or that there
was a desire to injure Senn. The sole purpose of the picketing was
to acquaint the public with the facts and, by gaining its support, to
induce Senn to unionize his shop. There was no effort to induce Senn
to do an unlawful thing. There was no violence, no force was ap-
plied, no molestation or interference, no coercion. There was only
the persuasion incident to publicity. . . .

The unions acted, and had the right to act as they did, to protect
the interests of their members against the harmful effect upon them
of Senn’s action. Compare American Steel Foundries v. Tri-City Cen-
tral Trades Council, supra, 208, 209. Because his action was harm-
ful, the fact that none of Senn’s employees was a union member, or
sought the union’s aid, is immaterial.

The laws of Wisconsin, as declared by its highest court, permits
unions to endeavor to induce an employer, when unionizing his shop,
to agree to refrain from working in his business with his own hands
——s0 to endeavor although none of his employees is a member of a
union. Whether it was wise for the State to permit the unions to do
so is a question of its public policy—not our concern. The Fourteenth
Amendment does not prohibit it.

Fifth. There is nothing in the Federal Constitution which forbids
unions from competing with nonunion concerns for customers by
means of picketing as freely as one merchant competes with another
by means of advertisements in the press, by circulars, or by his win-
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dow display. Each member of the unions, as well as Senn, has the
right to strive to earn his living. Senn seeks to do so through exer-
cise of his individual skill and planning. The union members seek
to do so through combination. Earning a living is dependent upon
securing work; and securing work is dependent upon public favor.
To win the patronage of the public each may strive by legal means.
Exercising its police power, Wisconsin has declared that in a labor
dispute peaceful picketing and truthful publicity are means legal for
unions. It is true that disclosure of the facts of the labor dispute may
be annoying to Senn even if the method and means employed in giv-
ing the publicity are inherently unobjectionable. But such annoy-
ance, like that often suffered from publicity in other connections, is
not an invasion of the liberty guaranteed by the Constitution. Com-
pare Pennsylvanie Railroad Co. v. United States Railroad Labor
Board, 261 U.S. 72. It is true, also, that disclosure of the facts may
prevent Senn from securing jobs which he hoped to get. But a
hoped-for job is not property guaranteed by the Constitution. And
the diversion of it to a competitor is not an invasion of a constitu-
tional right.

Sixth. It is contended that in prohibiting an injunction the stat-
ute denied to Senn equal protection of the laws, and Truax v. Corri-
gan, supra, is invoked. But the issue suggested by plaintiff does not
arise. For we hold that the provisions of the Wisconsin statute which
authorized the conduct of the unions are constitutional. One has no
constitutional right to a “remedy” against the lawful conduct of
another.

Affirmed.

SUPPLEMENTAL CASE DIGESTS—PICKETING
OWNER-WORKERS

LYLE v. LocAL No. 452. Supreme Court of Tennessee, 1939; 124
S.W. 2d 701. “Upon another ground we think complainant is en-
titled to an injunction, and that is the unlawfulness of picketing a
business where the owner is the sole person required to run his busi-
ness. Goldfinger v. Feintuch, 1937, 276 N.Y. 281, 11 N.E. 2d 910;
Thompson v. Boekhut, 273 N.Y. 390, 7 N.E. 2d 674; Luft v. Flove,
270 N.Y. 640, 1 N.E. 2d 369. In this particular cause, complainant
alone was conducting his meat market when defendants began pick-
eting his place of business because he would not join the Butcher’s
union. This does not constitute a labor dispute.” (McKinney, J.)
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In 313 Ill. App. 432, 40 N.E. 2d 571 (1942), it was held lawful
to picket an owner-worker to regulate his hours of work. In Ex Parte
Frye, 156 S.W. 2d 531 (1941), the constitutionality of a Texas anti-
picketing law forbidding force and violence to prevent a person from
working was upheld by the Texas Court of Criminal Appeals. The
statute in question subjected violent picketing for the stated purpose
to punishment as a felony.

The National Labor Relations Act of 1947 interdicts the ap-
plication of strike and secondary boycott pressure upon owner-work-
ers to force them to join a labor organization. Section 8 (b) (4)
provides ‘it shall be an unfair labor practice for a labor organiza-
tion to engage in a strike or a concerted refusal . . . where an ob-
ject thereof is (A) forcing or requiring any employer or self-
employed person to join any labor or employer organization.” It
would appear, however, that peaceful picket activity to accomplish
the same result is still permissible. In Bakery and Pastry Drivers
v. Wohl, 62 Sup. Ct. 816, 1942, peaceful secondary picketing for that
purpose was upheld by the Supreme Court on free speech and unity
of interest grounds. The Angelos decision, reprinted below, seems to
dispose of the question.

Case Questions

—

. State the controlling facts of the case.

Was Senn willing to join the union and to permit his workers to do the
same?

What did Article 3 provide?

What claim under the Constitution does Senn advance?

How does the Supreme Court dispose of his claim? Discuss fully.

Do the digested cases show state courts in accord with the Senn decision?

N

R

CAFETERIA EMPLOYEES UNION, LOCAL 302 v. ANGELOS
Supreme Court of the United States, 1943. 320 U.S. 293, 64 Sup. Ct. 126

FRANKFURTER, J. We brought these two cases here to determine
whether injunctions sanctioned by the New York Court of Appeals
exceeded the bounds within which the Fourteenth Amendment con-
fines state power. 319 U.S. 778. They were argued together and,
being substantially alike, can be disposed of in a single opinion.

We start with the Court of Appeals’ view of the facts. In No. 36,
petitioners, a labor union and its president, picketed a cafeteria in
an attempt to organize it. The cafeteria was owned by the respond-
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ents, who themselves conducted the business without the aid of any
employees. Picketing was carried on by a parade of one person at a
time in front of the premises. The successive pickets were “at all
times orderly and peaceful.” They carried signs which tended to give
the impression that the respondents were “unfair” to organized
labor and that the pickets had been previously employed in the cafe-
teria. These representations were treated by the court below as
knowingly false in that there had been no employees in the cafeteria
and the respondents were ‘“not unfair to organized labor.” It also
found that pickets told prospective customers that the cafeteria
served bad food, and that by “patronizing” it ‘“they were aiding the
cause of Fascism.”

The circumstances in No. 37 differ from those in No. 36 only in
that pickets were found to have told prospective customers that a
strike was in progress and to have “insulted customers ... who
were about to enter” the cafeteria. Upon a finding that respondents
required equitable relief to avoid irreparable damages and that there
was no “labor dispute” under the New York analogue of the Norris-
LaGuardia Act (Sec. 876-a of the New York Civil Practice Act), the
trial court enjoined petitioners in broad terms from picketing at or
near respondents’ places of business. The decrees were affirmed by
the Appellate Division (264 App. Div. 708, 34 N.Y.S. 2d 408), and
were finally sustained by the Court of Appeals, its Chief Judge and
two Judges dissenting. 289 N.Y. 498, 507, 46 N.E. 2d 903.

In Senn v. Tile Layers Union, 301 U.S. 468, this Court ruled that
members of a union might, “without special statutory authorization
by a State, make known the facts of a labor dispute, for freedom of
speech is guaranteed by the Federal Constitution.” 301 U.S. at 478.
Later cases applied the Senn doctrine by enforcing the right of work-
ers to state their case and to appeal for public support in an orderly
and peaceful manner regardless of the area of immunity as defined
by state policy. A. F. of L. v. Swing, 312 U.S. 821; Bakery Drivers
Local v. Wohl, 315 U.S. 769. To be sure, the Senn case related to the
employment of “peaceful picketing and truthful publicity.” 301 U.S.
at 482. That the picketing under review was peaceful is not ques-
tioned. And to use loose language or undefined slogans that are part
of the conventional give-and-take in our economic and political con-
troversies—like “unfair” or ‘“fascist”—is not to falsify facts. In a
setting like the present, continuing representations unquestionably
false and acts of coercion going beyond the mere influence exerted
by the fact of picketing, are of course not constitutional prerogatives.
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But here we have no attempt by the state through its courts to re-
strict conduct justifiably found to be an abusive exercise of the right
to picket. We have before us a prohibition as unrestricted as that
which we found to transgress state power in A. F. of L. v. Swing,
supra. The Court here, as in the Swing case, was probably led into
error by assuming that if a controversy does not come within the
scope of state legislation limiting the issue of injunctions, efforts to
make known one side of an industrial controversy by peaceful means
may be enjoined. But, as we have heretofore decided, a state cannot
exclude working men in a particular industry from putting their casc
to the public in a peaceful way “by drawing the circle of economic
competition between employers and workers so small as to contain
only an employer and those directly employed by him.” A. F'. of L.
v. Swing, 312 U.S. at 326.

The present situation is thus wholly outside the scope of the deci-
sion in Milk Wagon Drivers Union v. Meadowmoor Co., 312 U.S. 287.
There we sustained the equity power of a state because the record
disclosed abuses deemed not episodic and isolated but of the very
texture and process of the enjoined picketing. But we also made
clear “that the power to deny what otherwise would be lawful picket-
ing derives from the power of the states to prevent future coercion.
Right to free speech in the future cannot be forfeited because of
dissociated acts of past violence.” 312 U.S. at 296. Still less can the
right to picket itself be taken away merely because there may have
been isolated incidents of abuse falling far short of violence occur-
ring in the course of that picketing.

The judgments must be reversed and the causes returned to the
state court for further proceedings not inconsistent with this opinion.

Reversed.

Case Questions

ot

What are the facts of the parent case?

2. In what important particular do the facts above differ from the Meadow-
moor decision?

3. How does the Court dispose of the argument that the picketing was
fraudulent?

4. State the rule of the parent case,
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SECTION 44. PICKETING TO COERCE WORKERS

The Retail Clerks’ decision in this section involves construction
of a Wisconsin statute containing provisions in close parallel to Secs.
7 and 8 (b) (1) of the National Labor Relations Act of 1947.
These give employees the right to refrain from union affiliation and
to be free from coercion in the exercise of that right.

RETAIL CLERKS’ UNION, LOCAL No. 1403, A. F. OF L. v.
WISCONSIN EMPLOYMENT RELATIONS BOARD

Supreme Court of Wisconsin, 1942. 242 Wis. 21, 6 N.W. (2d) 698

MARTIN, J. On February 5, 1941, James C. Fridle, Warren Griffith,
and Einer Lange, employees of the Sears Roebuck Company’s Racine
store, in their own behalf, and in a representative capacity in behalf
of all other employees of said store, filed a complaint with the Wis-
consin Employment Relations Board, charging the appellant unions
with unfair labor practices. Prior to December, 1940, Hal Norris
and Dan Hubbard, the business agents of their respective unions,
agreed to conduct a campaign to organize the retail stores through-
out the city of Racine. They determined by lot—by drawing the
name out of a hat—which of the two unions should organize a par-
ticular store. Said agents further agreed that if a store did not be-
come organized they would picket that store.

In the latter part of November, 1940, Norris and Hubbard called
on the manager of the store and obtained from him permission to
post a notice in the store that a meeting would be held on the evening
of December 3d, at Union Hall, for the purpose of organizing the
employees of the store into A. F. L., Local No. 1403. Such notice was
posted on the store bulletin board on or about November 20, with
the consent and approval of the store manager. None of the store
employees attended the meeting. No claim is made that the employer
or any other person made any effort to prevent the store employees
from attending the meeting. No further meeting of the employees
was called by either union.

When Norris and Hubbard called on the manager of the store to
get permission to post notice of the meeting to be held on Decem-
ber 3d, Norris told the manager that he “better have the men up at
the meeting or else they would throw a picket line out.” On De-
cember 4th Hubbard and Norris, in behalf of their respective unions,
made arrangements for picketing the store. None of the store em-
ployees were members of either union. It is conceded that neither
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union had any dispute with Sears Roebuck & Company; also, that
there was no dispute between the company and its employees. All of
the employees were satisfied with wages, hours, and working condi-
tions.

The picketing began on December 4th or 5th, 1940. The placards
carried by the picketers bore the legend that the clerks in the store
did not belong to the A. F. L. or C. I. O. For a time, at the beginning
of the picketing, there were only two pickets at the front of the store
and one at the rear entrance, or two pickets in front and a sign
posted in the rear. For twelve or fifteen days before Christmas, 1940,
the store was open evenings, during which time picketing was con-
ducted by from two to twenty-six persons. During this time the
pickets occupied the doorway entrance, making it difficult for cus-
tomers to get through the picket line to enter the store. There was
no violence on the picket line. .

Section 111.04, Wis. Stats. 1939, provides: “Employees shall
have the right of self-organization and the right to form, join or
assist labor organizations, to bargain collectively through represen-
tatives of their own choosing, and to engage in lawful, concerted ac-
tivities for the purpose of collective bargaining or other mutual aid
or protection; and such employees shall have the right to refrain
from any or all of such activities.”

Section 111.06 (2) provides:

“It shall be an unfair labor practice . .

“(a) To coerce or intimidate an employee in the enjoyment of his
legal rights, including those guaranteed in Section 111.04, or to
intimidate his family, picket his domicile, or injure the person or
property of such employee or his family. . . .”

After a very careful consideration of all the evidence, we are of
the opinion that it supports the findings of the board. There can be
no doubt that the picketing as carried on during the Christmas sea-
son of 1940, at times by as many as twenty-six pickets, and blocking
the doorway entrance of the store so as to make ingress and egress
difficult for those desiring to patronize the store, was clearly unlaw-
ful, and could properly be enjoined; and any future recurrence of
similar conduct may be enjoined. We think no one will question the
right to enjoin those on the picket line from threatening and coercing
customers of the store to the point of making them return merchan-
dise purchases. . . .

We do not hold that the appellant unions may not inform all other
unions that a picket line has been established at the Sears Roebuck
Company store and give the reasons why, or that they may not ask
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union members to live up to their by-laws and not go through the
picket line. The appellant unions had the right to resort to such
means and for such purpose as the law permits.

It is generally held that coercion or intimidation is not necessarily
limited to threats of violence to person or property. A man may be
coerced into doing or refraining from doing by fear of the loss of his
business or wages as well as by the dread of physical violence or
force. 6 A.L.R. 920; 116 A.L.R. 489. . . .

In Wisconsin Employment R. Board v. Milk, etc., Union, 238 Wis.
379, 299 N.W. 31, there was, among other things, mass picketing,
interference with delivery of materials, engaging in a secondary boy-
cott, and attempting to induce the employer to enter into an all-union
agreement when three-fourths of the employees had not voted there-
for. In the instant case there was mass picketing during the Christ-
mas season of 1940; then and since there has been interference with
delivery of materials to and from the store, engaging in a secondary
boycott, and attempting to induce the employer to interferc with its
employees in the exercise of their right to refrain from joining either
of the appellant unions. The court sustained the order of the board
in Wisconsin Employment R. Board v. Milk, etc., Union, supra. The
United States Supreme Court on certiorari refused to take jurisdic-
tion of the case. '

Peaceful picketing is now recognized as an exercise of the right
of free speech and therefore lawful. Thornhill v. State of Alabama,
310 U.S. 88, 60 Sup. Ct. 736, 84 L.Ed. 1093, . . . However, it can-
not be made the cover for concerted action against an employer in
order to achieve an unlawful or prohibited object, such as to compel
an employer to coerce his employees to join a union.

Under the recent decisions of the United States Supreme Court,
referred to above, picketing characterized by violence, intimidation,
show of force, blocking of entrances, or even peaceful picketing in
such a background, may be prohibited by the state and enjoined by
the state courts; so, also, may peaceful picketing for an unlawful
purpose.

As hereinbefore indicated, we hold that the evidence sustains a
finding that the purpose and intent of the picketing was to put pres-
sure upon the employer to commit an unfair labor practice and coerce
its employees to join the union. This being the purpose, the picketing
is unlawful; and under the decisions of this court it may be en-
joined. ...

Judgment affirmed. '
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In accord is the National Labor Relations Act of 1947, Sec. 7, “Em-
ployees shall have the right ‘to self-organization, to form, join, or assist labor
organizations, . . . and shall also have the right to refrain from any or all of
such activities except to the extent that such right may be affected by an agree-
ment requiring membership in a labor organization as a condition of employ-
ment as authorized in Section 8 (a) (3).” Section 8 (b) (1) makes it an unfair
labor practice for a union to “restrain or coerce employees in the exercise of the
rights guaranteed in Section 7.” This provision has been subject to attack by
labor and may be removed by the 81st Congress.

Case Questions

Who filed the complaint in the lower court?

Did the employees of Sears desire inclusion in the union?

Does the court base its conclusions on the presence of massed picketing?
Why is the Wisconsin statute relevant? Is the National Labor Relations
Act the same on the controverted issue?

5. State the rule of this case.

L S

SECTION 45. PICKET FOR UNION SECURITY

The picket for the closed shop is in the same category as the
strike for the same purpose. It is unlawful even though peaceful in
character. There must be a concurrence of both legality of pressure
method and object. Under the National Labor Relations Act of
1947, the only forms of presently permissible union security forms
are the union shop and maintenance of membership, and then only
if a majority of employees vote in favor of union security as a bar-
gaining issue.

Even though the 81st Congress returns to the rule of the 1935
N.L.R.A. which permitted all forms of compulsory unionism, a state
may, as did Massachusetts, render compulsory unionism arrange-
ments unlawful.

FASHIONCRAFT, INC. v. HALPERN

Supreme Judicial Court of Massachusetts, 1943.
313 Mass. 385, 48 N.E. (2d) 1

RONAN, J. The plaintiff, a manufacturer of rainproof garments,
brings this biil in equity against the defendants . . . to enjoin all
the defendants and members of the local and the international union
from continuing a strike against the plaintiff. The defendants ap-
pealed from a final decree restraining them from maintaining the
strike. . . .

. . . The judge found that the picketing, which began on the last
mentioned date, has been conducted in a peaceable manner although
a larger number of pickets than reasonably necessary and generally
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in excess of the number authorized by the police has been maintained
in front of the plaintiff’s plant which had only a small street front-
age. He also found that there was “ ‘Mass Picketing,’ that is, mak-
ing a demonstration not necessary for reasonable or effective ‘picket-
ing’ . . . (which) met with definite objection by the police.” The
picketing has prevented the plaintiff from receiving shipments by
express or vehicles operated by members of other unions and has
compelled it to rely wholly on the parcel post. It has thereby been
greatly handicapped in conducting its business. The business is of
an interstate character. The object of the local is to secure a closed
shop. . . .

The defendants conlend that there was error in enjoining them
from picketing and from representing that a strike exists and in hav-
ing the decree run against the international union.

A combination of workmen, who have inflicted injuries upon a
plaintiff’s business for the purpose of compelling him to grant their
demands is amenable under the common law of this Commonwealth
for the perpetration of an actionable wrong, unless such conduct is
justified on the ground that it resulted from the exercise by the
defendants of a right equal or superior to the right of the plaintiff
to be left alone. And the justification for the commission of acts that
are ordinarily tortious in their nature and characler must rest upon
the fact that the defendants themselves sought 1o acquire a direct
and immediate, rather than a remote or secondary, benefit from such
acts. Whatever advantage might in general accrue to trade unionism
by the acquisition of a closed shop arrangement with an employer,
there is not sufficient relationship between the aim sought and the
self-interest of the strikers to justify the intentional infliction of
harm on another. A strike for a closed shop has, accordingly, been
held a strike for an unlawful purpose. Reynolds v. Davis, 198 Mass.
294, 84 N.E. 457, 17 L.LR.A,, N.S,, 162; . . .

Picketing by strikers has been authorized by a statute in this
Commonwealth for more than a quarter of a century. . .. This statute
has always been interpreted as applying only to a lawful strike. . . .

A strike for a closed shop has not become legal and the lawful
limits of picketing have not been extended by St. 1935, C. 407, which
in its present form appears as G.L. (ter. Ed.) C. 149, Secs. 20B,
20C; C. 214, Secs. 1, 9, 9A; C. 220, Secs. 13A, 13B. That statute
. . . leaves unimpaired the distinction heretofore existing between
legal and illegal strikes. It leaves untouched the somewhat limited
field of the statute governing picketing. It neither restricts nor



See. 45] PicKET FOR UNION SECURITY 295

broadens the boundaries of permissible picketing. Picketing which
was illegal prior to this statute still continues as such. In a word,
the statute did not change the substantive law as to either the legality
of a strike or the lawfulness of picketing. Simon v. Schwachman,
301 Mass. 573, 18 N.E. 2d 1. ...

The principal contention of the defendants is that the injunction
is an invasion of their right to free speech. Picketing has been recog-
nized as a legitimate method which strikers have a right to employ
to notify the public of the existence of a strike, to disseminate infor-
mation concerning the controversy, and to communicate the facts
dealing with their side of the dispute. In so far as picketing comes
within the category of freedom of speech, it is a right guaranteed by
the Federal Constitution, Amendment 14, and the exercise of the
right is not dependent upon the statute of any State. .

Picketing, however, may be more than a means for making public
the facts of a labor dispute. The presence of persons, patrolling along
the highway abutting the employer’s premises; marching back and
forth in more or less close formation; obstrucling passage to those
entering or leaving the premises; impeding free and uninterrupted
travel along the public way, when considered with the number of
persons participating and the character of their demeanor, may be
sufficient to induce breaches of the peace and other infractions of
law designed to preserve the safety and security of society. Such a
situation may arise irrespective of the nature of the information con-
veyed by the pickets. Although picketing may be affiliated with free
speech, a State is not required to tolerate picketing of all types and
may regulate and restrict it in order to avert some definite substan-
tial danger clearly arising from the methods adopted by pickets. . . .
It was said in Thornhill v. Alabama, 310 U.S. 88, 103-104, 60 S. Ct.
736, 745, 84 L. Ed. 1093, that “the rights of employers and employees
to conduct their economic affairs and to compete with others for a
share in the products of industry are subject to modification or quali-
fication in the interests of the society in which they exist. This is but
an instance of the power of the State to set the limits of permissible
contest open to industrial combatants.” And just as picketing may
become unlawful through the use of unlawful methods, it may also
become unlawful if directed to the accomplishment of an unlawful
purpose. R. H. White Co. v. Murphy, 310 Mass. 510, 38 N.E. 2d 685.
A State is not without authority to decide that a strike for a closed
shop is not for a lawful purpose. Plant v. Woods, 176 Mass. 492, 57
N.E. 1011, 51 L.R.A. 339, 79 Am, St. Rep. 330. . . . In this Common-
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wealth a strike for a closed shop is for an unlawful labor objective.
It is not a lawful dispute but is a tort. Quinton’s Market, Inc. v. Pat-
terson, 303 Mass. 315, 817, 21 N.E. 2d 546. And peaceful picketing
in furtherance of such strike may be enjoined. . . .
Ordered accordingly.!
Case Questions
1. Discuss the court’s statement: “Picketing may be more than a means

for making public the facts of a labor dispute.”
2. State the rule of the case.

SECTION 46. JURISDICTIONAL PICKETING

Jurisdictional disputes prior to the National Labor Relations Act
of 1947 were a thorn in the side of many an employer who was caught
in the middle of a dispute in which he had no interest and over which
he could exercise no control. The 1947 Act remedies this situation in
the following particulars:

1. Sec. 8 (b) (4) (C) makes it an unfair labor practice for a union to
“force or require any employer to recognize or bargain with a par-
ticular labor organization . .. if another . .. has been certified

. . under the provisions of Sec. 9.”

2. Sec. 8 (b) (4) (D) makes it an unfair labor practice for a union to
engage in a work jurisdictional dispute. The Board must decide these
disputes under Sec. 10 (k), and, if necessary, secure an injunction
under Sec. 10 (1) to preserve the status quo while it is deciding to
whom certain work shall be assigned.

Because of its innately equitable character, the 1949 Congress
may retain this limitation on union pressure. At all events, the
common law rule is in consonance with the applicable provision.
The employer, therefore, is not left without a remedy should Con-
gress eliminate the limitation.

REGAL SHOE CO v. DOYLE
Supreme Court, Special Term, Kings County, 1943. 39 N.Y.S. (2d) 667

SMITH, J. Following an election heretofore conducted by the
State Labor Relations Board, two specified C.I.O. unions were certi-
fied as the sole collective bargaining agent for the workers employed

1 The National Labor Relations Act of 1947 permits union activity to
force upon an employer a union shop, but the closed shop has been outlawed.
Section 8 (a) (3) permits the grant of a union shop if the majority of em-
ployees vote in favor thereof, but the closed shop has been legislated out of
existence. Control over hiring has thus been restored to the employer.

The controlling distinction between a closed and a union shop lies with the
fact that the former requires membership in a union as a condition precedent to
employment. The union shop merely makes the continuation of employment,
after a specified period of time, contingent upon union membership.
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in plaintiff’s stores. In June, 1941, the plaintiff and the latter unions
entered into a closed shop labor contract. It appears that plaintiff
has fully complied with all the provisions of the agreement, no con-
troversy having arisen relative thereto. Two of plaintiff’s stores,
however, have been subjected to picketing by an affiliate of the Amer-
ican Federation of Labor. Plaintiff seeks herein the issuance of a
permanent injunction restraining the continuance of such picketing.
The proof satisfactorily establishes that the picketing has been ini-
tiated, significantly, not for the purpose of effectuating an improve-
ment of conditions under which plaintiff’s employees work or to
secure their protection from any other abuse, but simply in reprisal
for the fact that one of the C.I.O. unions itself has picketed certain
stores owned by a third party (Florsheim Shoe Stores), which, in
turn, has a closed shop agreement with an affiliate of the American
Federation of Labor. Defendants may not successfu<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>