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PREFACE.

No apologetic word seems necessary to present this little book on the Law of Limita-
tion to the law-students of the Indian Universities, for well arranged and cheap annotated
hand-books on the subject suited to the capabilities of young learners are few and far
between.

I have endeavoured, in the small compass of this book, to state and explain as fully
and clearly as possible the principles of the Law of Limitation, and 1t 1s hoped a critical
study of this book alone will enable the students to tackle any question that may be set at
an examination and will also impart to them a clear and sound knowledge of the law on
the subject,

As the Universities usually prescribe for students only the Sections of the Indian
Limitation Act and not the Schedule I have divided the book in two parts This is the first
part. In this part the punciples contained in the Sections have been dealt with in a way
which it is hoped will factlitate the study of the Act, The second part of the book contains
the Articles, Students for whom the Schedule 18 not prescribed will find the second pait of
the book useful when they commence practice,

Exhaustive notes have been added to each section and article elucidating all difficult
matters and emphasising all important points. A thorough analysis of the Act given at the
end of the book will help the students to memorise the subject at the time of the examination.

Marginal notes have been very carefully prepared and important questions set at the
various law-examinations are methodically arranged i the margin with the objeet of direct.-
ing the attention of the students to portions demanding special care for purposes of
examination,

The notes are compiled from various sources which are generally indicated 1 the
body of the book. T nustexpress my speciul and great obhigation to the learned works of
Banning, Starling, Rustomji, U, N, Mitra, H, C. Mitia, Rivaz and Sen, I have made
frequent references to them in the body of the book.

1 should like to add that I have everywhere devoted greater attention to clearness
of exposition than to brevity and I shall consider my labour amply compensated i1f the plan
and the ariangement of the book prove satisfactory and rendert he mastery of this difficult
subject easy for the students for whom the book 18 particularly written,

Th: book m all its stages from the pen to and through the press is done hurriedly ;
hence any flaw that may be met with may be passed over lightly,

All suggestions to increase the utility of the book fiom the student’s point of view
will be very thankfully received and considered.

Bo.abay, |

A G K
November, 1931. j
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THE
INDIAN LIMITATION ACT.

ACT IX OF 1908.

Passed by the Governor-General of India in Council.

[ Received the assent of the Governor-General on the 7th August, 1908].

An Act to consolidate and amend the law for the Limitation of
Suits, and for other purposes.

Preamble :—Wheieas it is expedient to consolidate and
amend the law relating to the limitation of suits, appeals
and certain applications to Courts; and whereas it is also
expedient to provide rules for acquiring by possession the
ownership of easements and other property; It is hereby
enacted as follows:—

Scope of the Act.—The preamble makes it clear that the Act has
been divided 1nto two parts .

(@) Contaimng the law relating to the hmitation of suits,
appeals and certain appheations to Courts. Sections
3 to 25,

(b) Providing rules for acquiring by possession the owner-

ship of easements and other property. Sections 26 to
28.

Object of the Act:—Statutes of limitation have been found m every
part of the world and in every civilised country. They have for thewr
object the prevention of the rearing up of claims at gieat distances of
time when evidences are lost and in all well regulated countries, the
quieting of possessioun 1s held an important point of policy. They rest
upon sound policy and tend to the peace and welfare of society.
T'heir object is to quiet long possession, to extinguish stale demauds,
to suppress fraud and perjury, to check dilatoriness and to supply
deficiency of proofs arising from the ambiguity and obscurity or an-
tiquity of transactions. Thay discourage hitigation by bringing n one

Why 18 the Lin-
tation Act said to be
the statute of repose?
(AU, 1921),

Explan the state-
meont,

“The statate of
Limitation 18 a statu-
te ot 1epose” (AU
1926)

“The laws hmiting
suits are statutes of
qepose to quiet titles,
ruppress fraud, aund
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common receptacla all the accumulations of past times which are
uneaplained aud have now from lapse of time become mapplicable,
They proceed upon the presumption that claims are extinguished or
ought to be extinguished whenever they are not litigated 1n the proper
forum within the preseribed period.

The Aect has been passed for the purpose of establishing fixed
periods after the lapse of which the Courts will not entertamn suits,
appeals and certain applications. The object of the Act 1s not to
create or define causes of action but simply to preseribe the fixed
periods within which existing rights can he enforced 1m Courts of law
Its object 1s to compel people (on pain of losing their right to action)
Vigelantibus, non dornentibus, jure
(The laws assist those who are vigilant, not those who

to sue with due promptitude.
subvenunt
sleep over their rghts). Tts intention 18 not to give a 1ight where
there 1s not one, but to interpose a bhar after a certain pariod to a suit

to enforce an evisting right.

Construction of the Act:—*“A statute of himitation, hke any other
statute, must be interpreted 1 accordance with the fair mean-
mg of the language used, and a htigant who relies upon 1t must
bring his case within its terms as so terpreted”, (1) The Privy
Couneil has held (2) that statutes ot hmitation, like all others, ought
to receive such a construction as the language in its plain meaning
imports; that in cons{rumg these statutes the ordinary rules of mter-
pretation must prevail and no equitable construction should be put
upon them, The Act 18 a statute of repose and 1t should be
admimustered as strictly as possible in order to strengthen the repose at
which 1t aims. The Court cannot on equitable grounds and exr ratione
leqis (1. e from a consideration not of the wording of the sections but
of the reasoning supposed to be underlying the law), extend the time
prescribed by the Act, or postpone 1its operation, or introduce excep-
tions not expressly mentioned 1n the Act.

The tendency of the modern decisions 1s to narrow materially the
difference between a strict and liberal construction. The language of the
Act 1s strictly construed but the esceptions or axemptions irom the
operation of the Act are construed liberally and i favour of the right

to proceed.

[1] Lightwood’s Time Limit on Aetions, P, 2
{2] Luchmee v Runjeet, 20 W R 375, 377 (P (1)
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The Act of limitition, baing restrictive of the ordinary right to
take legal proceedings, must, where its language 15 ambiguous, be con—
strued with reasonable strictuess and n favour of the right to pro-
cead. (1) The Act should be nterpreted so as not to restrict or cur-
tail rights, unless 1t 1s clear that the Legislature mtended that this
should he done. (2)

In construing the Act the provisions of other statutes which are
in par: materit may be referrved to as a guide.

Applicability of Sections and Articles:- The applicability of par-
ticular sections of the Lumitation Act must be determined by the
nature of the thing sued for and not by the status, race, character or
religion of the parties to the suit.

If there 1s a conflict hetween two periods of limitation, one of
which, the longer, 13 applicable to all circumstances, and the other, the
shorter, to special circumstances only, the longer term given by the
statute to bring the suit ought to be applied unless there 1s clear
proof of special circumstances which would make the shorter term
apphicable. (3)

If there be two Articles of the Act which may cover the case, the
one, more general, and the other, more particular, o1 specific, the
latter prima facie apphes. (4)

But if two Articles limiting the period for bringing the suit are
wide enough to include the same cause of action, and neither of them
can be said to apply mors <pecifically than th» other, that which keeps
aliva rather than which bars the vight to sue snould geunerally, and apart
from other equitable considerations, be preferred. (5)

Effect of Amendment or Change.—T'he law of limfation 1s not
always a law ot procedure, 1,e., a purely adjective law, for amongst
1ts other consequences 1t has the creation of rights by prescription,

[1] Umashanker v Chhotalal, 1 Bom 19(22), Balwant v Sectetary of State,
29 Bom 480 (498), Venkanna v Venhata Kishnayya 41 Mad 18 (22)

(But see tho view of tho Allahabad High Coutt mn 8 All 475 (484)), 10 All 587
(597, 596) and 10 All 524 (529) When tho language 14 ambiguous, the constiuction
chould be strctly m operation of the Aet, 16, agamst the nght to take legal
proceedimgs  The Aoct 18 mtonded to check dilatormess and theretore 1t must have
stiiet operation  The moment 1t 15 not admustered stuetly, i ceases to be a
statuto of repose and frustates the very object which it 21ms at)

[2] Jogeshur v. Ghanasham, 5 CWN 856
[3] Tara Nath v Iswar Chandia, 16 CWN 398 (401)

[4] Sharoop v Joggessur, 26 Cal 564 (F B), Narmadaba v. Bhavamsbanker, 26
Bom 430
Chuanjilal v. The Bengal Nagpur Ry Co, 52 Cal. 372, Venkatasabba Rao v,
Asatic Steam Navigation Co, 39 Mad 1 [FB ], Secietary of State v. The
Dunlop Rubber Co. Ltd, 6 Lah. 301

L3] Tofa Lal v. Moinuddin, 4 Pat. 448,
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and if those rights have vested in individuals under one law of limita-
tion, they cannot be divested by the introduction of a new law of limi-
tation, or by an amendment in the law. (1) When once a title has
been acquired, or a right to sue has become barred under any earlier
Limitation Act, no change of the law of limitation can weaken the
title so acquired, or revive the right to sue which had become barred.

Broadly the rule may be stated to be that there is a presump-
tion against the retrospective application of the Act when such an
application would deprive a plaintiff of a vested right or a defendant
of a right to treat the claim against him as already barred: but it may
be retrospectively applied as to the period for unbarred causes of
action. (2)

The presumption against a retrospective construction of a statute
has no application to enactments which affect only the practice and
procedure of Courts even when the alteration which the statute makes
has been disadvantageous to one of the parties. No suitor has a
vested interest in the course of procedure or a right to complam if
during the litigation the procedure is changed provided no injustice is
done. When the statute ceases to be one of mere procedure and
operates to the destruction of existing and enforcible rights, the pre-
sumption aganst a retrospective construction of the statute becomes
applieable, unless the coming into operation of the statute has been
postponed so as to allow reasonable time for enforcement of existing
eauses of action.

Pending Proceedings —Unless there is a distinet provision to the
contrary, the law of limitation applicable to a suit or proceeding is the
law in force at the date of its institution and not a subsequent law
which comes into operation during the pendency of the suit or
proceeding. (3)

Criminal Cases :—Rules of Limitation are foreign to the admini-
stration of criminal justice, and it 1s only by express statutory pro-
vision that any rule of limitation can be made applicable to criminal
cases. Certain criminal appeals are specially provided for in Articles
150, 150A, 154, 155 and 157.

[1] Gajanan v. Waman, 12 Bom. L R, 881, Moro v Balaji, 19 Bom. 809 (814).

{2] EKhondhar v. Chandia, 86, Cal. 1117: “The principle 18 that the effect of an
amendment 1s to regulate and not to confiscate a vested night.”

[8] Maula Baksh v, Bhaba Sundan, 19 C.L.J 187 (188).
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¢ Suits ”’:—The Act is applicable to suits brought by the plaintiff;
it does not apply to a right set up by the defendant in defemce. A
defendant can set up a right by way of defence, even if he could not
have done so as plaintiff by way of substantial claim. But where a
suit by the defendant would have been barred under sec. 26 or 28, the
defendant cannot set up his right by way of defence. (1)

Certain applications :~-The preamble shows that the Act is not
intended to apply to all but only to certain applications mentioned in
the 1st schedule. The following applications are not covered by

the Act:
(1)

@)
3)
(4)

(%)

()

An application for a certificate to collect debts due to
the estate of a deceased person.

An application for probate.

An application for letters of administration.

An application under the Religious Endowments Act or
an application for the appointment of a new trustee.

An application to a Court to exercise the functions of a
ministerial character (€.g. an application for the grant
of a sale-certificate,)

An application to a Court to do what the Court is bound
to do and has no discretion to refuse to do {e.g. an
application for a certificate of sale by a purchaser of
land at a Court-sale,)

General plan of the Act :—The Act contains 29 sections with a
schedule comprising of 183 Articles arranged in a tabular form under
three divisions, viz,, suits, appeals and applications, with their several
descriptions and periods of limitation denoted in the columns.

Sections 1—2....c.0000000.. Preliminary matters—short title, extent,

commencement of the Act and the
definitions of certain terms.

Sections 3-—26............Limitation of suits, appeals and certain
(of which sec. 22 is applications.

rather an . interpreta-

tion section) and the

schedule,

[1] Mabadev v. Sadashiv, 46 Bom. 45 (49), 32 Bom. L.R. 1083,

5

The Act.applica-
ble to suit brought
by the plaintiff-not
applhicable to a right
set up by the defen-
dant 1n defence,

The Act does not
apply to all bat only
to certain appheca-
tions,

The Act contains
29 sections and a
schedule of 183
Articles.



STUDENTS' LIMITATION ACT. [ Src. 1-2,

Sections 26 —27............Acquisition of easements (including
profits & prendre) by positive prescription.

Sections 28........c0s000e.0. Indirect acquisition of the gwnership of
corporeal property hy extinctive pres-
cription-

Section 29.......... Extent of the applicability of the Act to cases
coming under Local or Special Laws.

The schedule deals with the periods of limitation, ranging from
7 days to 60 years. A rough analysis of the Articles therein may be
stated thus: Articles 1 to 149 deal with suits, 150 to 157 with appeals,
158 to 183 with applications.

PART 1.
PRELIMINARY.

1. Short title, extent and commencement,—(1) This Act may
be called the Indian Limitation Act, 1908,

(2) It extends to the whole of British India; and

(3) This section and section 31 shall come into
force at once. The rest of this Act shall come
into force on the first day of January, 1909.

2. Definitions.—In this. Act, unless there is anything
repugnant in the subject or context,—

(1) “applicant” includes any person from or
through whom an applicant derives his right

to apply:

(2) “bill of exchange” includes a hundi and a
cheque:

(3) “bond” includes any instrument whereby a
person obliges himself to pay money to ano-
ther, on condition that the obligation shall be
void if a specified act is performed, oris not
performed, as the case may be:
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(4) “defendant” includes any ferson from or
through whom a defendant derives his liabilily
to be sued:

(5) “easement’ includes a right not arising from
contract, by which one person is entitled to
remove and appropriate for his own profit any
part of the soil belonging to another or any.
thing growing in, attached to, or subsisting
upon, the land of another ;

(6) ‘‘foreign country” means any country other
than British India:

(7) “good faith”; nothing shall be deemed to be
done in good faith which is not done with due
care and attention :

(8) “‘plaintiff’’ includes any person from or through
whom a plaintiff derives his right to sue:

(9) “promissory notle’” means any instrument
whereby the maker engages absolutely to pay
a specified sum of money to another at a time
therein limited, or on demand, or at sight:

(10) “‘suit” does not include an appeal or application;
and

(11) “trustee’” does mnot include a benamidar, a
mortgagee remaining in possession after the
mortgage has been satisfied, or a wrong-doer
in possession without title.

NOTES.

Defendant.— A purchaser at an anction-sale acquires the right,
title and interest of the judgment-debtor and in virtue of that, is put
in possession by reason of which he hecomes liable to be sued by the
true owner. He, therefore, derives such hability within the meaning
of this section from or through the judgment-debtor. (1)

[1]1 Ali Saheb v. Kajt Ahmed, 16 Bom. 197 (199); see also Hari Piasad v.
(8:;1:)0:(13:& )l Pat. 806 (52I); Basant Kumar v. Secretaiy of State, 44 Cal. 858
C

Defendant melade
es auction-purchaser
of nght, title, eto. of
the judgment-debtor.



8

Does not  apply
where ActV of 1882
apphies,

State the ngre-
dients of the rnght of
easement, Can you
distingaish  ease-
ment from a profit &
prendie? (C U, 1926)

Duos not meclude
Native States.

Aet follows the
defimtion ot good
faith laid down
sec. 52 IP.C

S8eems strietel
than the detimition
m G C. Act

Must begin with
plamnt.

STUDENTS' LIMITATION ACT. [ 8Ec, 2.

Emment.-—-Co'pare this definition with that given in Easements
Act (V of 1882). This definition does not apply to Madras, the Cen-
tral Provincos, Bombay, Coorg, the N. W. Provinces and Qudh whera
Act V ot 1882, as amended by Act VIII of 1891 is in force, See
Sec. 29.

“Easement,”’ according to the English law, “is a privilege without
profit, which the owner of one tenement has a right to enjoy, in respect
of that tenement in or over the tenement of another person by reason
whereof the latter is obliged to suffer or refrain from doing something
on s own tenement for the advantage of the former’ (1)

The word ‘‘easement” as defined in this section has a much more
extensive meammng than the word bears in the English law for 1t in-
cludes a profit & prendre (2), i. e, a right to enjoy the profit out of
the land of another.

British India.—The Native States in India come within the
category of “foreign country.”

Good faith.—The Limitation Act follows the definition laid down
in see. 52 of the Indian Penal Code. According to the General Clauses
Act, 1897, “a thing shall be deemed to be done m good faith whers
it 15 in tact done honestly whether it is done negligently or not.”

The definition of “Good faith” in the Limitation Act seems to ba
stricter one, because it expressly excludes acts done without due care

and attention.

Suit. —A suit must begin with a plaint. Therefore a proceeding
which is capable of terminating in a decree or an order having the
force of a decree, cannot on that ground alone, be deemed to be a

suit.  (3)

[1] Goddmd.

L2] “A mght by which one person 18 entitled to remove and appropmate for
his own use auy part ot the soil belonging to another man, or anything growmg
or attached to or subwisting upon his land for the sake of the profit to be gamned
from the propeity hereby acquired in the thing removed is commonly called a
profit « prendie” (Goddard.)

[8] Venkntachandrappa v. Venkatarama, 22 Mad, 256 (258).
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PART II,
LiMIraTION OF Surrs ApPPEALS AND APPLICATIONS.

3. Dismissal of suits, etc. instituted, etc., after period of
limitation.—Subject to the provisions contained in sections 4
to 25 (inclusive), every suil instituted, appeal preferred,
and application made after the period of limitation pres-
cribed therefor by the first schedule shall be dismissed,
although limitation has not been set up as a defence.

Explanation.—A suit is instituted, in ordinary cases,
when the plaint is presented to the proper officer; in the
case of a pauper, when his application for leave to sue
as a pauper is made; and in the case of a claim against
a company which is being wound up by the Court, when
the claimaxtt first sends in his claim to the official liquidator.

NOTES.

Scope of the Act.—The section contains the general rule of limi-
tation and 18 subject to the other provisions of the Act., The general
rule is that (@) the instituting of a suit, or (b) the preferrmg of an
appeal, or (¢) the making of an application should bs within the
period prescribed by the Act. The section compels the Courts to
disnnss barred suits, appeais or applications, although the defence of
limitation has not been set up. The Legislature has expressly declared
that, whether the defence of limitation be pleaded or not, the Courts,

whether of first instance or of appeal, are bound to give effect to the
law of limitation.

It is the duty of the Court to look into the question of limitation
itself and it is not relieved from the duty of doing so by the

fact that the parties or ons of them has agreed not to plead limita-
tion. (1)

It is settled that there can be no estoppel against an Act of the
Legislature. An agreement mnot to plead himitation, in case a suit
has to be filed, is inoperative aud invalid, since its effect is to defeat
the provisions of this Act and as such falls within sec 28 of the
Contract Act. (2) Such an agreement will not prevent the Court
from interfering and dismissing the suit. (3)

[1] Midnapur Zemindary v. Deputy Commussioner, 44 I, C. 370 (Pat)
12] Ramamurthy v. Gopayya, 40 Mad. 701 (705)
13] Chaturbhuj v. Muhammad, 54 1. C. 86 (38) (Pat)
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bieach of a ocon-
tract made m
1922, He relied on
a lotter wnitten to
him by the defen-
dant i whiech the
defendant had agre-
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wuttenm 19 4 1 e,
within 3 years ot
the breach? (A.E.
Aug. 1927)

[Ans. The decree 18
not nght. The letter
by the detendant
agreemg not to raise
the pomt of Inmta-
tion would not pre-
clude the Court from
1a181ng that pomnt of
1ts own accord. It
does not mattor whe-
ther the letter was
wntten m 1924 or
192¢.]

What 1s the effect
of an agrecement not
to plead limitation
on the penod ot
lymtation ¥

(A. E. Aug. 1929,)
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“Suit instituted”.—A suit is ssid to be instituted in ordinary
cases when the plaint is presented to the proper officer at the proper
time and place.

Proper officer: The *‘ proper officer ' mentioned here must
be the officer authorised to receive plaints,

Proper time :+ The “proper time” to present a plaint is when
the Court is sitting. If the Court is closed
on the day on which the period of limitation
expires, the plaint may be presented on the
day on which it re-opens.

The “proper place’ at which to present a
plaint is the Court of the Officer authorised
to receive plaints,

Proper place :

Plaint insufficiently stamped. —The date of the institution of the
suit for the purposes of imitation must be taken to be the date of the
first presentation of the plaint. If it is presented within limitation
but is unstamped or deficiently stamped, the Court is bound to grant
time to make good the deficieney in Court-fees, and if the deficiency is
supplied within the period fixed by the Court, the suit is not time.
barred, even though the limitation period may then have run out. (1)

If the deficiency is supplied after expiration of the period of
limitation and after the expiry of the term fixed by the Court for
supply of the deficiency 1t will be liable to rejection and the suit will
be considered barred. (2) [Compare sec. 149 of the C.P.C. and sec. 28

of the Court-fees Act.]

Amendment of the plaint.—For the purpose of computing limita-
tion, a suit must be considered to have commenced from the date on
which the plaint was originally presented and not from the date of
its amendment. (3)

[{1] Dhondiram v. Taba, 27 Bom. 830, 5 Bum. L. R. 198.
[2] Brahmomoy: v. Andi 81, 27 Cal. 376 (378).
[3] Patel Mafatlal 1. Ba1 Parson, 19 Bom 320 (323).
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“If the Court specifies a date for presentation of the:plaint after
amendment, and the amended plaint is presented within that date
(even though it i3 a date beyond the period of limitation), the plaint is
deemed as filed within time, the date of the original presentation being
the date material for the purpose: But if the Court specifies a date
for amendment which is beyond the period of limitation and the
amended plaint is presented beyond that date, the date of subsequent
presentation will be treated as the date of presentation, and the plaint
will be deemed as filed out of time. It is a settled rule of law that the
date of amendment is immaterial, unless indeed the time expressly
allowed by the Court has been exceeded”. (1) . .

““Appeal preferred”’. —An appeal should be preferred within the
period prescribed by the Act. It is said to be “preferred” when it is
presented by a proper person to the proper Court at the proper time.
It is not presented within the meaning of this section, unless, it is
accompanied by the copies prescribed by the C.P.C.

Under the provisions of sec. 420 Cr. P, C., presentstion of the
petition of appeal by a prisoner in jail to the officer in charge of the
jail is equivalent to presentation to tha Court (2).

Appeal insufficiently stamped.—* Where an appeal, which 1e
originally filed in time, 1s deficiently stamped, aud the Appellate Court,
in its discretion (Vide sec. 149 of C.P.C., 1908) allows the deficient
Court-fee to be brought 1n within a time to be fixed by the Court, the
appeal is not time-barred merely because the period of limitation mav
have expired at the time wheu the deficient Court-fee was put 1u.
Section 149 of C. P, C., 1908 in quite general and dpplies to
plamnts, memoranda of appeals, applications for review, etc., and it
would seem that when a plant, appeal ete., is wholly or partially
unstamped, and the stamp duty is made good (by order of the Court
under sec. 149) even after expiry of the period of limitation, the pay-
ment would have a retrospective opeutnon and validate the original
presentation of the plaint, appeal ete.”  (3)

[1) Durgagic v. Kolly, 7N. L R, 33, 10 1.C. 731 (733). H. C. Mitra’s IL A,
(10th Ed.) P. 15.

[2] Queen v. Lingays, 69 Mad. 258 (259)

[3] Rustomp’s Law ot Linntation (Students’ Edition) PP. 5-6. Patcha Saheb
v. S8ub-Collector, I Mad 78; sce also Chennappa v. Raghunath 15 Mad 29. Contra
19 Cal. 747 and 12 All. 129 (142 (F.B.) where 1t has been held that an appeal
canuot be said to be properly presented, 1f the memorandum of appeal 18 not properly
stamped, when originally presentod ‘and the representation ot the appeal after
supply of proper stamps beyond the period of lmitation 18 neffectual to save
lunitation. The Patna High Court also holds that 1fan appellant deliberately without
any execusable ground and to suit his own conveniencé pays on his appeal in-
sufficient Court—fee the Court 18 not bound to accept the appeal and give the
appellant time to make good the deﬂelem-y——nam Sahay v Lachmi Narayan, 3
P.LJ. 74,42 1C. 675
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Appeal returned for correction.—Where an appellant presented
s memorandum of appeal within the period of limitation prescribed
therefor, but the Appellate Court returned the memorandum for
correction without specifying a time for such correction, and it was
afterwards presented after amendment at a time when the period of
limitation had expired, it was held that the date of the first presenta-
tion, and not the date of the subsequent presentation after amendment,
should be taken as the date of presentation of the memorandum of
appeal and the appeal was, therefore, presented in time, (1)

““Application made”’.—An application should be made within the
time prescribed by the Act. It must be in accordance with law and
must be made to the proper officer. . For the purposes of limitation
applications may be made at any time in the day.

When an application for execution is defective in some particulars
and a supplemental application giving such particulars is made, the
two applications may be considered as one application made on the
date of the first. (2)

If an application is presentad within time but is returned by the
Court for amendment, and is again presented after amendment and
after the period prescribed, the amendment relates back to the original

presentation. (3)

“Shall be dismissed”’.—"“Reasons of public policy having dictated
the enactment of the law of TLimitation, the Indian ILegislature has
expressly declared that, whether the defence of limitation be pleaded
or not, the Courts whether of first instance or of appeal are bound to
give effect to such law. The bar of limitation cannot be waived, and
suits and other proceedings must be dismissed if brought after the
prescribed periods of limitation.” (4) “A law of limitation and
prescription may appear to operate harshly or unjustly in particular
cases, but where such a law has been adopted by the State, for reasons
which justify the rule in the majority of cases, it must he applied
with stringency, and no individual case to which these reasons are
inapplicable can be excepted from its operation. The general good of

[1] Jagannath v. Lalmoban, 1 All. 260
{3] Mac Gregor v. Tanni Oburn, 14 0sl.134 (127),

[3] Shama Prasad v. Taki Mullik, 5 O.W.N. 816 (817).
{41 U.N. Mitra’s Limitation (5th Ed.), P. 88,
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the community requires that even a hard case should not be allowad to
disturb the law. The rule must be enforced even at the risk of
hardship to a particular party. The judge cannot, on equitable grounds,
enlarge time allowed by the law, or postpone its operation or introduce
exceptions not recognised by it.” (1)

In England, on the other hand, the bar of limitation must be
expressly pleaded by the defendant, even though the plaint on the face
of it is time-barred. But this rule applies only to those cases where
limitation merely bars the remedy without extinguishing the very right
jtsalf and not to cases where the very right itself (and not merely the
remedy) 18 barred, (2)

Plea of limitation when can be taken.—In the Court of first
instance, if the plea of limitation is taken by the defendant befire the
issues are fixed, the Court must give effect to the plea if 1t is well
founded: But if, after the issues in the case have been fixed and the
case has proceeded to some length, the defendant raises the question
of limitation, and the Court finds that in order to decide that question
fresh 1ssues of fact have to be gone into and additional evidence
taken, then the Court has the option of refusing to entertain the plea:

An Appellate Court is justified in refusing to entertain a plea of
limitation which was not taken in the First Court nor in the grounds
of appeal 1n the Appellate Court but is urged for the first tune in argu-
ment in the latter Court, where the plea for its proper decision 1volves
further enquiry nto facts. (3)

But 1f the point of limitation arises upou the facts of the case,
or 18 ohvious on the record, and does not stand in need of bhemng de-
valoped by evidence, 1t musc be heard and determined by the Appellate
Court, though it does not appear on the pleadings or in the grounds
of appeal. (4) .

‘When a plea of limitation was not taken in either of the Courts
below, it cannot be entertained for the first time in second appeal
where such entertainmant would involve the taking of additional evi-
dence (5), or whave tha datermination of the question would involve a
frash investigation of facts. (6)

U. N. Mitra’s Lumtation [5th Ed.] P 248,

Banmng on Limitation, 3rd Ed. P, 10,

Shah Muhammad v. Piars, 84 P. R. 1911, 13 IC 792,

Deo Naramn v. Webb, 28 Cal, 86; Dulo v. Md. Nathu, A.LR 1926 Lah 451.
Pirsab v, Gurapps, 38 Bom, 227; 16 Bom L. R 111,

[ e s g - 7
Do Ops -
Sl b et b b b

23; ALR. 1922 Pat 348,

Shivapa v. Dod Nagaya 11 Bom. 114, Khub Lal v Jugdish Perchad, 1 Pat.
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But it can be urged for the first time in second appeal, if 1t be
certain that its legitimacy can be determined on the pleading and that
it depends on mo possible question of fact regarding which the

party adversely affected might have adduced evidence. (1)

It is only when the pomt of himitation 1s concluded by pruceed-
ings in a previous execution that the judgement-debtor 1s not allowed to
take the objection of limitation 1 a subsequent execution of the decree.
But so long as an execution application 1s pending, the judgement-debtor
can show at any stage that the application 1s barred, and the Court will
have no option but to dismiss the application under this section. (2)

Pauper suit.—The explanation to this section refers only to cases
where the application for leave to sue as a pauper 1s granted.

Where a person, being at the time a pauper, petitions for leave to
sue as a pauper, but subsequently, pending an enqiury ito his pau-
perism, obtains funds which enable him to pay the Court-fees, and his
petition 1s allowed upon such payment to be numbered and registered as
a plaint, his suit shall be deymed to have been instituted from the
date when he filed his pauper petition, and limitation runs agamst him
only up to that date. (3)

In the case of Skinner v, Orde (3) just quoted the application (for
leave to sue as a pauper) was alive at the date of the payment mto
Court, and such payment operated on the apphecation so as to give 1t
a retrospective effect. But where petition has been heard on the
menits and dismissed, before payment of the Court-fee, there is noth-
ing on which the payment can operate and the suit will be barred,
if the payment 1s not made until after the period of limtation has
expired. (4) Similarly the Allahabad High Court has held, where an
application to sue as a pauper has been refused and a subsequent suit
has bean brought on the same matter for the full Court-fee, that for
the purposes of limitation, the suit dated from the time of filing the
plaint and not from the date of the application for leave to sue as a
pauper. (5) This decision was followed by the Calcutta High Court. (6)

[1] Peiuma v Rama, 20 M. L J. 115, 28 L.C. 378 (879). See also 46 Cal. 455
[2] Atul Krishna v, Brindaban, 9 Pat. 306,

[3] Skinner v, Orde, 2 All. 341 (P.0). See also 28 Cal 427 (431), 28 Mad, 493
[4] Keshav Ramachandra v. Krishnarao, 20 Bom. 508 (610)

[5] Naraim v. Makhan, 17 All. 523 (528).
[6] Abhoya v Bissesswari, 24 Cal 889 (891).
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The samse rule has been held to apply where after an application
for leave to appeal as a pauper had been rejected a regular appeal was
filed after the period of limitation had expired. (1)

But if at the time of rejacting the application for leave to appeal
as & pauper, the Court grants time to the applicant to file a regular
appeal and such time happens to be beyoud the period of limitation
preseribed for the appeal, it is an exercise by the Court of a discretion
vested 1n 1t under sec. 5. Therefore, the appeal filed within the time
granted would not be barred by Limtation. (2)

Laches and acquiescence.—Iaches is merely passive, while pequies-
cence 1mplies almost active consent, Where there 18 a statute of limita-
tion, the objection of simple laches does not apply until the expiration of
time allowed by the statute  But acquiescence 1s a different thing, 1t means
move than laches. If u party who could object lies by, and knowingly per-
mits another to 1ncur an expense 1n doing an act under a behief that it
would not be objected to, and so a kind of permission may be said to he
given to another to alter h:s condition, he may he sard to acquiesce.
Acquiescence depends on knowledge, capacity and freedom, i.e., a person
acquiescing must be fully cognizant of lus mght to dispute the claim, he
must be under no disahility and lastly must be froe from all undue influence
or pressute. The rule with tegard to this equitable doctrine of laches and
acquiescence may be stated as follows : that mere delay 1s not by itself, bhut
delay which amounts to a watver of the pluntiff’s right by acquiescence or
conduct indueing a party to place himself mm a position in which he would
not otherwise have placed himself, may be sufficient to disqualify a plant:iff
from asserting rights which are not actually barred by hmitation,

4. Where Court is closed when period expires :—Wlhere the
period of limitation piescribed for any suit, appeal or appli-
cation expires on a day when the Court is closed, the suit,
appeal or application may be instituted, pieferred or made
on the day that the Court 1e-opens.

NOTES.

Principle.—The general principle of law is this: When parties ave
prevented from doing a thing in Court on a particular day not by any act
of their own, but by the act of the Court itself, they are entitled to do 1t

[1] Bishnath v Jagarnath, 13 All, 305 (308).
[2] Ghrewar v Lakshm, 26 \11 329,
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at the first subsequent opportunity. (1) If the law or a Court direets u
thing to be done within a period fixed by it and 1t 18 impossible of perform_
ance on the last day fixed for no fault of the party required or directed to
do the act, it will be recognised as properly done if 1t 15 done on the next
day it is possible of performance. (2) To cases where this section is not
directly and 1 terms applicable, the broad prineiple which it embodies
would be applicable. [See sec. 10 of the Gieneral Clauses Act which pro-
vides for nearly all cases to which this section cannot be directly applied.]

Court closed :—The word “Court” must be taken to mean only the
“proper Court” having jurisdiction to entertain the suit and not any other.
Therefore, the period, during which the Court in which a suit was
wrongly instituted was closed, will not be excluded.

The Ianguage of the section 18 very wide, and therefore whether the
Court is eclosed on an authorised holulay or a working day 1s quite
immateral.

A Court is said to be closed even though the Judge holds the Court
on a Gazetted holiday, or if the Court 1s closed 1n an unauthorised
manner.

A Court is not closed if the presiding officer 13 on tour, In such
cases the plaint should be presented to such officer in his camp.

A Court cannot be considered as closed on dates when airangements
are made and notified for the reception of plants ete. (3)

‘Where a District Court was adjourned for two months hut the noti-
fication stated that the Conrt would be open twice a week for an hour for
the reception of plaints, petitions and other papers, it was held per
Curiam (Iones, J. dissenting) that the Court was not closed till the last
day of the adjournment, within the meaning of this section so as to allow
an appellant to present the appeal on the day the Cowit re-opened after
the adjournment, the appeal time having expired during the adjourn-
ment. (4)

[1] Peary Mohun v Annnda Charan, 18 Cul. 631, Dhatamsi Moratji Che-
mical Co. v» Ochhavalal, 51 Bom. 848, See also 23 Mad 389 (397).

[2] Surendra v. Souravini, 10 C.W.N. 635.

[3] Parvatheesam v Bapanna, 13 Mad 447 (at P 431).

[4] Nachiyappa v. Ayyasamy, 5 Mad. 189 (F. B)
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Acknowledgment during holidays.—As to whether an acknowledg-
ment given during the vacation of the Court but after the period of
the limitation can save limitation, see Notes under sec. 19.

Assignment of debt during holiday:——When the period preseribed for a
guit to recover a debt expires during the Court vacation, and before re-
opening, the debt is assigned, the suit brought by the assignee on the
re-opening day is within time. (1)

5. [Extension of period in certain cases:—Any appeal or ap-
plication for a review of judgment or for leave to appeal or
any other application to which this section may be made
applicable by o7 #nder any enactment * * *  for the
time being in force, may be admitted after the period of
limitation prescribed therefor, when the appellant or ap-
plicant satisfies the Court that he had sufficient cause for
not preferring the appeal or making the application within
such period.

Explanation.—The fact that the appellant or applicant
was misled by any order, practice or judgment of the High
Court in ascertaining or computing the prescribed period
of limitation may be sufficient cause within the meaning of
this section.

NOTES.

Change.——By the Limitation Amendment Act X of 1922, the words
“by or under any enactment” have been substituted for the words “by

any enactment or rule.” Tha reason hasheen thus stated :

** We think that the words ‘made applicable by any enactment or
rule’ arve, in so far as they apply to rules, vague masmuch as there is no
definition of the term ‘ rule.”’ The intention no doubt 1s to refer toa
statutory rule or a rule having the fores of law, e. ., rules contained in
the schedule in the Code of Civil Procedure and in particular O, 22, r. 9,
‘We would therefore amend see. 5 by substituting the words * by or under
any enactment ’ for the words ¢ by any enactment or rule.” (2)

[1] Visram v. Tabaji, 15 Bom. L. R. 348,

[2] Report of the Select Committee (Gazette of India,
page 78).

1922 Part v,
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As to the effect of this amendment see the Full Bench ocase Krishna-
machariar v. Srirangammal. (1)

Scope of the Section.—The section applies only to appeals and certain
applications mentioned in the section. It should be noted that it does
not apply to suits. The reason is that the period preseribed
for the most of the suits extends for three to twelve years, while that
preseribed for appeals and applications mentioned in this section does not
exceed six months; some concession has, therefore, been allowed in respect
of these appeals and applications.

Judicial discretion:—Under the seotion the Court has a discretionary
power, but that discretion must be exercised in the way in which judicial
power and discretion ought to be exercised upon principles which are well
understood, the words ‘“‘sufficient cause” receiving a liberal interpretation
so as to advance substantial justice, where no negligence, nor inaction, nor
want of bone fides is imputable to the appellant. (2)

The High Court is competent to consider the sufficiency of the reasons
given by the Lower Appellate Court for extending or refusing to
extend time.

“Tt is the duty of the second Appellate Court to see whether the duty
cast upon the Judge of the Lower Appellate Court as regards the determi-
nation of the question whether the appeal is within limitation has been
properly discharged by him, and to interfere if by a wrong, improper and
judicially unsound exercise of diseretion under this section he has admitted
an appeal which was harred hy limitation.” (3)

‘Where the Lower Appellate Court has exercised its discretion capri-
ciously or arhitrarily, the High Court will interfere. (4)

“A mere difference in view as to the mode in which the diseretion
ought to have been exercised under this section by the Lower Appellate
Court is in itself no ground for interference by the High Court; but
where facts which are material for the purpose of enabling the Lower
Appellate Court to exercise the discretion under this seetion have not been
considered, the exercise of discretion is judicially unsound and the High

[1) 47 Mad. 824, A.LR, 1925 Mad. 14,

[2f Seth Narbada Pershad v. Nathuram, 8 C.L.R, 121,

[3] Bechi v. Ahsanullah, 12, All. 481 (483).
[4] Bhimrao v. Ayyappa, 31 Bom, 83,
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Bofore the Court can 1nterfers, 1t ought to be satis-
fied that the exercise of the diseretion of the TLower Court was judicially
unsound.

Court ean mterforo,

The test 1s, has the diseretion been exerciseld after appreciation
and consileration of all the facts which arve material for the purpose of
enabling the julge to exercise a judicial diseretion, and after the applica-
tion of the 11ght prineiple to these facts ® ™ (1)

Sufficient cause.—No hard and fast rule can he lanl down for determi-
ning what 18 and what 18 not a “suflient canse”. What constitutes sufl-
cient cause must be dermined by a reference to all the cicumstances of
each particular ease (2)

It 19 diffieult and undesirable to attempt to define precisely the mean-
ing of the words ‘sufficient cuuse’ or suflicient reason. To do so would he
to erystallize mto mgid Jefinition that judicial power and  diseretion wlich

the Legislature has, for the host of all reasons, left undetermined and
unfettered. (3)

The “sufficient cause” apparently means, not ounly the circumstances
(such as the party being a mmor or nsane or the Court hemng closed)
wheeh are expressly recogmsed as extending time, but also such eircum-
stances as are not expressly recognised, bul which may appear to the Court
to be reasonable looking to all the facts of the case. (4)

When the time for appealing 18 once passed, a very valuable right 1s
secured to the successful litigans, and the Court must, therefore, bhe fully
satisfied of the justice of the grounds on wlueh 1t 15 sought to obtamm an
extension of the time for attacking the decree, and thus, perhaps, depriving
the successful Iitigant of the advantage he has secured. (5)

The true rule as to the exeicise of diseretion undor this section 1s to
consider whether, under the spectal civcumstances of each case, the
appellant or applicant acted under an honest, though mistaken, helief
formed with due care and attention,

lllness. —1llness of a serious nature may be sufficient cause. It must
he proved that the appellant or applicant was utterly disabled to attend to
any duty. Illness of the pleader, and the client’s ignorance of ity 18 a
sufficrent canse. Bub illness 1n the family and consequent delay in making
arrangement for the appeal or application 1s no sufficient cause.

*{1] Kachilappa v. Ramanujam, 256 Mad 166.
[2] Shib Dayal v. Jagannath, 44 All. 636 (640) See also 33 Cal. 1323.

[3] In re Manchester Economic Building Society, 24 Ch, D. 488, Ambica
v. Manikgan) Loan Office, 55 Cal. 798.

[4]1 Karsendns v. Gangabai, 7 Bom L.R 985, See also 17 C.L7J, 596.
[5] Dund Bahadur v, Deonandan, 17 C L J 596
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Imprisonment -—Imprisonment in a eriminal jail may be considered
as a sufficient cause and the time spent in jail may be deducted.

Mistake or ignorance of law.—A mistake or ignorance of law 19 not a
sufficient cause. Mere ignorance of law eannot be recognised as sufficient

cauge for delay, for that would be a premium on ignorance. (1)

But if the mistake he bona fide it will he conmdered as sufficient
cause within the meaning of this seetion. The true rule 1s, whether under
the special eircumstances of each case the appellant acted under an honest
though mistaken belief formed with due care and attention. (2) Before
a mistake of law can be accepted as sufficient cause, it is necessary
to satisfy the Court not only that the mistake was honestly made, but also
hat 1t was made despite due care and attention on the part of the
appellant or his pleader. (3)

¢

While 1t might be permissible to regard a * mistake of law”as
amounting to “ suffictent cause” within the meaning of tlus sectron 1
certain circumstances on the ground that an amendment of an Act was
not fully appreciated by the Bar, it cannot be so regaurded where the
alteration of law 1s proved to be known to the party seeking to take
advantage of the plea especially when the delay is a long one. (4)

Mistake of counsel. —In England there is a good deal of authority that
a mistake of counsel is no ground for indulgence but in India there seems
to be a strong anthority for the opposite view. A legal adviser’s mistake
if made bona fide iv a sufficient canse. The mistake must he dbone fide | o,
made in spite of due care and attention. The mistake must be one which
might have easily occurred even if reasonably due care and attention has
bheen exercised by the pleader. (5)

The papers for an appeal were handed over to the appellant’s advocate
in the morning of the last day of filing. The advocate through pressure
of urgent work did not look 1nto the papers till the evening of that day,

when he found that was the last day. Ifeld, that was a sufficient cause

[1] Sitaram v. Nimba, 12 Bom. 320 (per West J.)
[2] Enshna v. Chathappan, 833 Mad. 269 (271).

[8] Fakir Chand v. Mumecipal Comnuttes, 59 P R 1913; 18 1C. 87, H. C.
Mitra’s LL A, (10th Ed.) P 38.

[4] Secretary of State v. Tirath Ram, 9 Lah 176; Gyanaji v, Ningappa,
62 Bom, 434.

[6] Tin Tin Nyov Maung Ba Saung,1 Rang, 584,A.1.R. 1828 Rang. 148,See
also 45 Bom. 607 ; 43 Bom. 876, (P.C); 65 Cal. 798,
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to grant the appellant an extension of a day under see. 5 of the
Tndan Tamutation Act. Held, also, that it is erough 1f the appellant
satisfies the Court that for sufficient cause he was prevented to file
the appeal on the last day and his action during the whole of the
period need not be explaimed. (1)

Where the delay of the appellant 18 bona fide due to the
mistaken legal advice and there is no failure of proper diligence on
Ins part 1t 18 suffictent cause as clients ought not to he allowed to
suffer through a bona fide mistake of their legal advisers.

Wrong proceedings taken in good faith.— * Where a person
belicving 1 good faith that a petition for revision, and not an
appeal, was the proper remedy, and in pursuance of that bhelief
presented the petition, 1t was a sufficient cause for subsequently
preferring an appeal after the period of mitation. (2) But 1t he
does not act 1 good faith, 1. e, 1f he knows propeily well that he
ought to file an appeal but still he files an application for revision,
1t will not bhe conadered a sufticient canse for afterwards filing an
appeal out of time, ” (3)

Application for review.—The causes accounting for delay in

applymg for, and mtended to justify the grant of, a review, must
he of grave 1mportance.

Where a party applymg for a review of judgment after the
expiry of the pertod of 90 days allowed by the Code, had not shown
any Just and reasonable cause for not preferring his application
within the preseribed period, the order admitting the 1eview was
held by the Privy Couneil to have been mmproperly granted, and was
set aside with all suhsequent proceedings thereon. (4)

Appeal after application for review.—The true guide for a
Court 1n the exercise of the discretion 18 whether the appellant has
acted with reasonable diligence n prosecuting lus appeal and where

the time has been spent 1n prosecuting any other civil proceeding,
such as a review, then 1t only remains to see whether the proceedings

(1] Karalichaian v. Apmbakrishna, 68 Cal, 549,
{2] Balwant v. Gumani, 5 A1l 591.
{8] Umed Ali v. Municipal Committee, 8 Lah. 1 (4), See also

Nariman v, Hasham 49 Bom. 149 where dvlay was execused when a review

was appled for mnstead of an appeal being pieferred at once. H.C. Mitra’s
LL A (10th Ed) P, 39,

(4] Luchman v. Tirbani, 14 Bom. L, R, 373. See also A.LR, 1928
Lah, 944—Application for review must be on reasonable grounds,
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prefenned out of time

If bona fide prosecuted,
may attetwards be adunt-
ted

The al;pellant must
satisfy that mustake 18
bona fide
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in the review were reasonably prosecuted and in good faith; and the
appellant ought ordinanly to be deemed to have acted with reasonable
diligence, when the whole period between the date of the decree
appealed against and the date of presenting the appeal, does not, after
excluding the time spent in prosecuting with due diligence a proper
application for review of judgment, exceed the period prescribed by
law for presenting the appeal. (1)

‘Where an appellant seeks the benefit of the section, he must
adduce distinct proof of the sufficient cause on which he relies and
must furnish a detailed affidavit explaining the cause of the delay.

An Appellate Court should not admit an appeal after the
period of hmitation prescribed therefor without recording its
reasons for being satisfied that there was sufficient cause for not
presenting 1t within such period.

‘Where a respondent fails to object to the decision of an appeal
by a Lower Appellate Court under this section, the High Court is
not precluded from considering the question of limitation. Even
an agreement between the parties that the objection should not be
raised would not prevent the High Court from interfering,

The practice of admutting appeals out of time provisionally with~
out notice to the respondent and allowing objection to 1ts admission
to he taken at the hearing should be discontinued. Provision should
he made for the final determination at the stage of admission of any
question of limitation affecting the competence of the appeal.

Appeal preferred in wrong Court.—Presentation of an appeal
to & wrong Court, under a bona fide mstake may he sufficient cause
within the meaning of this section, (2) but the belief must be
formed with due care. (3)

In order to claim the benefit of this section the appellant must
satisfy that the mistake 13 bona fide, i. e, made under an honest
though mistaken belief formed with due care and attention that he
was appealing to the right Court; otherwise it will not be corsidered
as a sufficient cause. (4).

[1] Karim Baksh v. Daulat hem. 183 P, R, 1888, followed by the
Privy Council in Brij Indar v. Kanshi Ram, 46 Cal. 84 (105, (P,C.)

[2] Dadabbai v. Maneksha, 21 Bom 532. See also 23 Cal, 526.
[8] Sarat Chandra v. Saraswati. 34 Cal. 216.

[4] Jagal v. Har Narain, 10 All, 524. See aleo A. I R. 1923 All 384.
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Amendment of decree.—When a decree is amended 1t continues
to bear its original date, and therefore the time for appeal against
such amended decree runs from that date and the circumstance that
the decree was amended is not per seé a sufficient cause for delay 1n
appealing. Whether there is sufficient cause must depend upon the
circumstances of each individual case. If the grounds on which the
appeal is based are intimately connected with the amendment of the
decree, or if the grounds are directed against the decree only in so
far as it has been amended, the fact of the amendment may be
sufficient cause. (1)

Pauper appeal.—The Court has a diseretion under this section
to enlarge for sufficient cause the period preseribed hy Art. 170 for
an appheation for leave to appeal in formd pauperis. Pendency of
bona fide proceedings for leave to appeal 1n formi pauperis consti-
tutes sufficient cause for delay in appealing.

Appellant applied for leave to appeal as a pauper. Enquiry held
by the D. J. who reported the appellant to be pauper. After the
report and after expiry of period of limutation appellant inherited
property on death of father—Appellate Court held that he was not a
pauper and 1n compliance With the Court’s order he paid fees, feld
that the appellant was entitled to the benefit of this section. (2)

Although section 78 of the Provincial Insvlvency Act makes
this section applicable to appeals and applications under it, 1t does
not extend the application of this section to petitions to adjudicate a
person as 1nsolvent, not being included under applications as used
section 78, Thus any delay in presenting the petition heyond 3
montha will not be execused hereunder.

Inability to get stamps.—*‘The last day of filing an appeal was
13th July, but on that day the appellant would not get a stamp. The
next day was a holiday. The appeal was filed on the 15th, It was
held that the delay was execusable under this section. (3) But in a

[I[ Brojo Lnl v, Tara Prosonna, 3 C. L.J. 188 (192) Sec, 43
All 880.

[2] Shadi Khan v Umdad Begaum 52 P. L. R, 42, 1912, 13 I.Cc 73
See 26 Cal- 925.

[3] Kesho Prosad v. Harbins, ! P, L J, 183,37 L.C, 211,
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Amendment of decree
may be a ‘sufficient cause’
-- Depends upon oireum.
stances of each individual
case

Pendency of bona fide
proceedings for leave to
appeal m Jormd pauperss
consttutes sufficient
cause tor delay in appeal-
mg

8ee 78 of Pro Ins Act
makes this sec  applicable
to appeals and applica-
tions and not to petitions to
adjudicate & person as in-
solvent

‘When ‘Inability to get
stamps’ may be a ‘suth-
cient cause, and when not.
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Unintentional mstake or
sudden accident may be a
sufhicient cause

What 183 not safficient
cause ?

What 18 legal ‘Disability’
and what 18 1ts value for
the purposes of the Limita-
tion Act? Are there any
cases where 1t has no valae
whatsoevel1? Giveanillustra-

later Patna case it has been laid down that where the party is guilty of
procrastination, €. g,, where the law has provided a time limit within
which a particular step is to be taken, and the party waits until the
last moment before beginning to take action, he is not entitled to
the Court's indulgence if an unforseen accident (e.g. inability to get
stamps) prevents the step from being taken within the time preser-
bed by law. (1) In a Nagpur case also it has heen held that the
appellant who wilfully leaves the preparation and presentation of the
appeal to the last day of the period of limitation is guilty of negli=
gence and is not entitled to an extension of time, if some unexpected
and unforseen contingency (e.9. mnability to get stamps) prevents him
from filing the appeal within time. This section is not provided to
sneourage negligence, procrastination and laxity. ” (2)

Unintentional mistake or sudden accident.—Extention of time
should be granted ex debsto justitiae in all cases, where the delay
was necessit ated through bona fide mistake, error or carelessness,
and no dama ge has been done to the opposite party, which cannot be
repaired by payment of costs or otherwise. If there has been any
misleading through any conduet of the othre side or an officer of the
Court or Some sudden accident which could not have been foreseen,
time will be enlarged. 'Where delay 18 caused by gross carelessness,
laches or dilatoriness, 1t will not be execused. (3)

Poverty, illness, infancy, pardanashin.—Poverty of the appellant
or applicant, or a mere plea of 1llness, is not & sufficient cause. The
mere fact of the appellant being a pardanashin lady is not a suffici-
ent canse, unless she was thereby actually prevented from appealing
herself or ungaging a counsel for that purpose. Appellant’s infancy is
not per se a sufficient cause. 'When the next fiiend or the guardian
of a minor has for his own advantage or by negligence allowed time
for appeal to run out, the Court may enlarge time for appeal in the
infant’s favour. (3)

6. Legal disability.—(1) Where a person entitled to
institute a suit or make an application for the execution
of a decree is, at the time from which the period of
limitation is to be reckoned, a minor, or insane, or an

[1]1 Seth Jahar v Pritchand, 4P.LJ. 381, 52 1. O. 2265,

[2] Kedarnath v. Zumberlal, 12 N.L.R. 171, 37 I.C.503,}
H. C. Mitra's I.L.A. (10 Ed.) P, 44.

[3] Rustomji-Students, Ed. P, 10.
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idiot, he may institute the suit or make the application
within the same period after the disability has ceased,
as would otherwise have been allowed from the time
prescribed therefor in the third column of the first
schedule.

(2) Where such person is at the time from which
the period of limitation is to be reckoned, affected by two
such disabilities, or where, before his disability has
ceased, he is affected by another disability, he may
institute the suit or make the application within the
same period, after both disabilities have ceased, as
would otherwise have been allowed from the time
so prescribed.

(3) Where the disability continues up to the death
of such person, his legal representative may institute
the suit or make the application within the same
period, after the death, as would otherwise have been
allowed from the time so prescribed.

(4) Where such representative is at the date of
the death affected by any such disability, the rules
contained in sub-sections (1) and (2) shall apply.

Illustrations,

(a) The right to sue for the hire of a boat accrues to
A during his minority. Ile attains majomty four
years after such accruer. He may institute his smt
at any time within three years from the date of his
attaining majority.

(b) A right to sue accrues to Z during s munority.
After the accruer, hut while 7 18 still a nunor, he
becomes insane, Time runs against Z from the
date when his insanity and minority cease.

(¢) A right to sue acerues to X during his minority, X
dies before attaining majority, and is succeeded by
Y, his minor son. Time runs against Y from the
date of his attaining majority.
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tion to show “When once
time has begun to ran no
subsequent disability or in-
ability to sue stops it.

(B.U. Apnil, 1919,)
[Ans. Bee also Sec, 9)

8pecify clearly the oir-
cumstances and the extent
to which fraud and mno-
nty extend the period of
limitation. (B.U. Oct 1922)

[ Ans See also sec, 18]

What 13 legal disability
and how does 1t affect the
question of lintation pres-
cribed for a smt or apph-
cation ? (B U. March, 1924)

What do you understand
by Legal Disability ? How
does 1t affect the period of
lhmtation tor filing suits ?

(B.U Oct. 1925)

A attained majonty 11
years after his right to sue
tor possession of 1mmove-
able property had accured
and immediately thereatter
became msane A became
sane 12 years after attain-
mg  majorty. Does the
law allow any time to A
to brng his smt and, it so,
what? (B.U, Oct. 1926)

[Ans. A can brng a suit
within three years after
he becomes sane.]



State briefly to what ex-
tent, if any, 18 the penod
of hmitation prescribed tor
a smt or an apphoation
affected by [a] legal disa-
bility, [b] absence of defen-
dant from British India

(BU. Oct 1929.)
[Ans See sections 6-8
and sec 18]

What special provisions
are made under the linuta-
tion Act for smts by per-
sons under legal disability ?

(B.U Apnl, 1931)

What are the prnivmileges
conterred by the Limita-
tion Aet on persons under
legal disabihity ?

(A.E. Feb. 1924)

What pnvileges ate
granted to mmors by the
Indian Limtation Aect?
State whether the follow-
ng suits are in time. [1] A
promissory note 18 passed
m favour of the guaidian
of a mmor in 1912, The
minor attatned majonty 1n
1916, 1In 1917 he files a
suit to recover the amount
on the promissary note. (1)
A night to an 1mmoveable
property accrued to a m-
nor in 1912  He attamed
majonity m 1923. He sold
the propetty to B n 1925
Immediately B files a smt
to 1ecover the said proper-
tv on the stiength ot the
sale-deed

(AE Feb. 1925)
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NOTES.
Clauses (1) and (2) re-stated.—

‘Where a person entitled
(1) to institute a suit or
(2) to make an application for execution of a
decree

(a) (i) minor, (i) insane or, (ii1) idiot,
J (b) (i) affected by two such disabilities, or
(i1) before his disability has ceased affected
l by another disability,

he can institute the suit or make the appheation within
the same period as would otherwise have been allowed from
the time prescribed therefor, in case (a) after the dis-
ability has ceased, and in case (b)) after hoth disabilities
have ceased.

Construction. — This is an enabling section to enable persons
nnder disability to exercise their legal rights within a certain time,
and 1t should be construed hberally rather than narrowly. (1)

Object of the section.—Generally limtation begins to run
from the accrual of the cause of action, This sectien is one of the
exceptions to the general rule. In this and similar cases the period
of limitation does not run from the date of the accrnal of the cause
of action, but runs from a subsequent date, 1.e,, the day on wlich
the disabilities cease. The object of the section is not to place
minors under a special disability as compared with majois, but to
make a special concession in their favour, It 18 clear from the sec-
tion that minority or lunacy wonld not prevent limitation from run-
ning as agaimnst the minor or lunatic, but 1t simply gives to the minor
or lunatic an extended period for filing a smt or application, The
section merely means that no limtation will apply to a case in
which the person smng was disqualified at the time when the cause
of action arose, provided the suit is brought within three years of
the time of the disqualification ceasing. The section 18, however,
subject to the other provisions of the Act (See sections 7, 8,
and 9),

{11 EKurgoddigouda v. Ningangouda, 41 Bom. 625, 19 Bom. L.R. 638,
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Scope and Application. —Sec, 7 of the old Act applied to the
case of a person entitled to make any application, but this section
has been limited to the case of a person entitled to make only an
application for the execution of the decree, The effect of the
substitution of the words “make an apphcation for the execution
of a decree” mn place of the words ‘““make any application” in sec. 7
of the old Act is that the privilege enjoyed by a minor of making an
application within the prescribed period after the cessation of dis-
ability has been taken away, and now any application by the
minor except an application for the execution of a decree has to
be made within the prescribed period from the fime when the right
to apply accerued (1)

This section applies only to cases dealt with by the Act
itself, 1, e, to those smits and applications for execution of decrees
which are mentioned in the first schedule. It is not applicable to
cases for which a period of lnmtation 18 prescribed by other Acts,
Thus, the provisions of this section wouald have no application to a
case where a deciee 18 barred by sec, 48 of C.P,C. (2). The
Bombay High Court has, however, held that although this section
applies only to cases dealt with by the Act itself and as such does
not apply to cases under the C. P. C., still the provisions of C, P, C.
must be deemed to be subject to the general principle of law as to
the disabilities of minors, wiz., that tune does not run aganst
a mimor, Therefore an apphcation for execution, though barred
under sec, 48 of C. P, C., is in time if made within three years
after the minor attamns majority. (3) But this view has not been
approved by other Courts, Moreover, tlis section is limited only
to suits and applications for execution of deciees It does not
operate in favour of an appellant under disability. But infancy
may, under certain circmnstances, enlarge time for appeal. (See
sec, ), Tlus section 18 confined to smts and applications for
execution of decrees by a person ander disability. There is no

saving in favour of a plamtiff on account of any disability of
the defendant,

No disqualification other than those mentioned in the Act can
save limitation. War and rebellion, for instance, do not check
limitation,

w3

[1] Khondkar Mahomed v. Chandra Kumar, 56 Cal. 1117.

{21 Ram Nath v. Chatarpal, 37 All 633, following 37 Mad 186.
{381 Moro v Visaji, 16 Bom. 536.
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[Ans. Soe Hections 6-8,(1)
The suit on the pro-note 1s
time-barred.  When the
pro-note 18 taken i the
name of the guardian, the
minor cannot on attaimng
majority clann the benetit
of this section. The pro-
note having been given to
the guardiau, he 18 the
person entitled to sue on
it, and not the mnor and
the smit 14 bared, because
1t 15 not mnstituted by the
guardian within three
years of ity date, 1e before
1915, Vide Yishnu v. Ke-
shav 26 Bom LR 426, (n)
The smit 18 baired by lmi-
tation, Bec 6 gives only a
personal privilege to the
mmot It applies to the
mmor hunself or his legal
1epiesentatives but not to
his assignees Vide Mahadev
v Babi, 26 Bom 730]

What do you understand
by the teim “Legal Lis-
ability” ? Explam 1its effect
on the period of Iimitation,

(AE Aug 1925)

Explamn the term ‘legal
disabihity’ and state what
concessions ure made by
the Lunmtation Aet m
favom ot persons suftering
trom such disability and to
what oxtent? (AE. Feb,
1927)

D obtamed a decree for
money against & mnor in
1912 D sabsequently as-
signed the deciee to R
R applied mm execution to
attach a book-debt due to
the mmor judgment-debt-
o1 and the attachment was
made m 1913, tho debt be-
g due m 1911, R brou-
ght 1t to sale and purchas-
ed 1t 11 Court-auction and
obtamed asale certiticate mn
Feb 1915 As the purchaser
of the debt, R brought a suit
n March, 1915 to recover
1t from the defendant debt-
o1 Iiscuss R’'s position,
(A, E, Feb 1924)
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{Ans The soe 6 does not
apply to suits awgdinst -
nors A smt agamst a per-
son under disability must be
mstituted within the oi1di-
nary pernod. R 1s theretore
tollowing the coreet me-
thod of law |

Some property wassold by
a Hindu during the mmonty
of s sou m 1911, The
son attamed majorty m
1923  Immedately aftei-
wards the son puiported
to transfer some ot the pro-
perties ahenated by the
tather to B, He then filed
a suit to set aside the
ahienation and recover
possession of the whole
property mcluding that
transterzed to B and
jomed B as co-plamntift
with lam, Would the elamm
be mn time so0 far as B’s
claim was concerned ? It
not, why not ? The sumit
was filed within 3 years of
the son attaiming majonty

(A E. Aug. 1927))
[Ans: Vido Sitla Bux
Ram Niwaz, AIR 1926
Qudh 20)

What 18 a legal disabi-
ity under the Indian Limu-
tation Act, and how does
the Act provide for per-
sons suffering from such a
disabihity ?

(AE Aug 1930)

(a) What is legal dis-
ability ? How does 1t af-
teet himitation ¢

(b) A, who becomes en-
titled to some property
m 1900, dies the next yem
withont suing for its po-
ssession, He leaves a mmor
son B 'Wn.hm what time
must B sue to 1ecover po-
ssqession of this property ?
(AU, 1911)
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Minority: Burden of proof. —The question as to who 1s a
minor must be determmed by the Indian Majority Act. In cases
where that Act is inapplicable (e.g., 1n case of foreigners not
domiciled 1 Butish India), the question is to be determined by the
law of the domicile, The onus 1s on the plaintiff, It 1s for lim
to establish affirmatively and cleaily that he is under the age of 21
(18-+3 years andet sec, 8) at the time of mstitution of the smt,

Benefit of section is personal.--The privilege which this
section allows is entitely personal and can be claimed only by a
person under disability or lus representative after is death, If
a guardian lends money out of a mmnor’s estate and takes a pro-note
m his own name, limitation runs agamst the gunardian, and the
minor, not being the payee or holder, cannot claim exemption under
tlns section. (1) If, daring the munority of a person, orif, after
attaining majority and within thiee years thereof, such person
assigns all s 1ights and interests to a thud party, who 1s sui jurs,
the latter cannot claim exemptions accorded to the minor by this
section but 18 subject to the ordinary law of limitation, governing
swits 1n which 1elief of the same natuie 1s claimed. (2) Where
a person sues to set aside a tiansfer effected by lis father during
lhus minority, within thiee years of us attaming majouity and joins
with him as co-plantiff an assignee to whom he sells a portion of
the property in smt, that person may be in time by making use of
sec. 6, but his co-plantiff being only an assignee 18 not entitled to
1ts privilege, and 1s beyond time (3)

Accural of cause of action.—The plantift must be a minor
when the cause of action fiist acerued and the canse of action must
have accrued to the minot hunself : Otherwise he cannot elaim any
exemption under this section, 1f the canse of action had ansen
before the birth of a minor he would not be entitled to claim the
benefit of the section, The minor must be in existence at the time
when the cause of action acciued. Sumlarly when a cause of action
accrued to the minor’s father, the minor cannot secure any exten-
s1on of time under the provisions of tlus section.

[1] Vishnu v. Keshav, 26 Bom L. R 426, Ramanuja v. Sadagopa,
28 Mad. 206,

[2] Rudra Kant v. Nabokishore, 9 Cal 663 (T'.B), Mahadev v,
Babi, 26 Bom. 730,

(3) Eitla Bux V Ram Newaz, A LR, 1926 Oudh 20 ; 90 I C74}
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Where a cause of action accrued to a person when he was in
embryo, he cannot get the advantage of this section as he cannot
be deemed to be a minor in existence on the date of the concep-
tion, (1)

But the law is otherwise in the case of reversioners. Where
there are several reversioners entitled successively under the Hindn
Law to an estate held by a Hindu widow, no one such reversioner
can be held to claim through, or derive lus title from another, even
that other happened to be lus father, but he derives Ius title frem
the last full owner, [If, therefore, the right of the nearest rever-
sioner for the time being to contest an alienation or an adoption
by the widow 1s allowed to become barred by himitation as agamnst
him, this will not bar the sunilar rights of other subsequent rever-
sioners, (2) “This was also the view of the Madras High Court
m Govinda v. Thayammal (8), Narayana v, Rama (4), and Ven-
hata Row v. Talja Ram Row (D) ; but all these cases have now
been overruled by tbe Full Bench decision in Varamma v. Gopala.
dasayya (6). In this case it has been held that 1f the 1eversioners
existing at the time of alienation are barred, the raversioners born
thereafter are equally barred, as the cause of action 18 but one,
The Lahore High Court likewise holds (following 41 Mad. 639)
that the right to sue for a declaratory deciee 18 vested in the
whole body of reversiones in existence at the time of alienation
jointly and severally, and the time begmns to run simultaneously
against them all, and a reversioner born after the date of aliena-
tion does not obtain a fresh cause of action from his birth ; because
when the time has once begun to run, no subsequent disability stops
it . (7)

Continuity of disability.—The plaintiff can claim an exemption
only if there 15 a contmuous disabihity, If a person entitled to file
asuit 18 a mmor and before he attains majority, he becomes insane,
time would be extended, Again 1if he died during his msanity, and

[11 Mahomed Khan v Ahmed Khan, 10 Lah 713

[2] Bhagwanta v Sukhi, 22 All 33; Abinash v Harinath, 32 Cal. 62
(71); Das Ram v ‘lirtha Nath, 51 Cal. 101 (108).

(8] 28 Mad. 57.

[4] 88 Mad 396.

(5] 1917 M W.N. 80 (36)
[6] 41 Mad.659 (F.B.)

(71 H.C. Mitra's I L. A, (10 Ed.) P. 60. Chiragh Din v. Abdulla, 6
Lah 403,
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[Ans. [b] Limitation has
already commenced to run
in A’ hfe time and thore-
fore B's mmonty will not
prevent 1ts running [sec.‘)]
80 B must sue, 1f the pro
perty 18 moveable within
threo years and 1t 1t 14 an
mmmoveablo property with-
n 12 years sinco 1900 when
the 11zht to sue first ac-
crued]

What privileges does the
law contor on persons at-
tainng majority m 1egard
to (a) smts, (b apphications
(¢) appoals, for which the
period of lumtation ex-
pired during mmorty ¢

(A U 1912)

A 1ght to sue for pos-
sesdion ot certain property
accrues to A mm 1900 He
becomes 1nsane 1 1902,
and the disability continues
up to 1913 Hebrings a
suit 1n 1914 Is the st
within time? Kmndly give
1easons for your answer

(A U. 1916)

[Ans: The smit 14 time -
baired, because see. 6 pro-
vides that the disabihity
must be existing at the
date when the nght to sue
accrues,  No subsequent
disability ean have the ef-
feet of extending hmmta-
tion }

A becomes mdebted to
B,a mmor m a sum of
money which 18 due and
payable at once. B, on
the day of attaimng majo-
nty makes a vahd assign-
ment of the debt to C C
sues A for the money with-
1 three years ot the date ot
assignment but  beyond
three years fiom the date
when the debt becomes
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due. Is the suit m time?
(hive 1easous, (A.U. 1918),

[Ans, Vide 9 Cal, 663,
(FB), 26 Bom 730]

What 18 the effect of
minonity or msamty on the
law of lumtation as apph-
cable to smts ? (A.U. 1922)

What are the legal dis-
abilities known to the law
ot  lumtation ?  Explam
and discuss their effect
upon the nghts ot parties
(1) when a legal disability
oxists at the date of the
acorual of the night to sue,
(2) when a legal disabihty
supervenes aftor the ac-
crual ot such a nght

(PU 1925)

Discuss legal disability as

aftecting Limitation
(A.CE Sept 1930)

State the nature ot the
privilege  given by the
Limitation Act, m favour ot
persons under disabihity ?

(CU 1920, 1922 (1)1924,
1926,1927)

‘What 1s the effect of legal
disability upon a person’s
nght to stitute a sut
within the penod of Jumta-
tion prescenbed by the L
L A?

(C U.1920)

A mmot bimgs a smt
undet the guardianship ot
his next thend  He s still
a mmot when the penod ot
hmutation to execute the
deeree oxpnos. Jan he
execute the decree atter
attaimng majonty ?

(A U 1922)

[ Sea. 6.

his legal representative 1s a minor, the extension of time would be
allowed both to the minor and his legal iepresentative. DBut the
disabilities must overlap each other. Tf there 18 any mterval,
however short, between the termnation of the first disabihty and
the supervening disability, time will begin to run on dermination of
the first disability and the second disabiity would have mno effect,
If, for instance, the mmnor becomes insane even two days after he
attained majornty, he wounld lose the benefit of this section,

Initial, not subsequent, disability .—*‘In order to he effeculal to
suspend the operation of the statute, the disabihity must have existed
at the time when the 11ight of action first accrued. When the statute
has heen once attached to the claim, 1t overrides all after-aceruing dis=
abihities and intermediate acts and events, and, thevefore, disamhty
supervening after the right of action acerued will he of no avail.
Thus if at the time when nght of action accrues a man 13 of full age,
the fact that he shortly afterwards hecame insane will not check the
‘When a cause of action anses m favour of
an adult, the minority of a person upon whom the eatss of action

operation of the statute.

devolves does not prevent Iimitation running.” (1)

Effect of guardianship .— The fact that a guardian or next
friend might have mamtained a st on the mumior’s behalf durmng
mnority does not deprive the minor of the protection given to him
hy the section. (2) Agan, the extention of the pertod of hnutation,
conceded to a mnor on acecount of legal disalilily, 18 not affected hy
the fact that duting lus mnority he has been represented by a
gurdian.  (3)

Execution of decree : —A plaintiff who has obtamed a decree
during his minority, has the option either of applying through lus
guardian to execute the decree during minority, or to wait until tho
expiration of lns minonty hefoie executing his decree. The appliea-
The minor is

His dis-

tion of the guardian 1s the apptication of the infant.

under disability during the whole period of Ins minonty.

{11 Rustomji’s Limitation (Students, Ed.) P, 12,
[2] Jagadindra v Hemanta, 32 Cal, 129 (142) (P.C)
[3] Anaantharama v. Karuppanan, 4 Mad 119.
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ability does not cease, because he, through his guardian, makes two
or more applications for execution, however long the interval between
them, provided they are all made during his minority. (1)

If a person entitled tp apply for execution is under disability at
the time when any of the starting points referred to in column third
of Art. 182 begins, the operation of the statute is suspended during
the continuance of the disability. Art. 182 provides several points of
time, from which the period of three years shall begin to run, and
for the purposes of the Limitation Act, the period which begins from
each point i3 a separate period, and if the person entitled is under
disability at the time, when any of such periods commences, the
operation of the Act 1s suspended during the continuance of the
disability by the operation of the sec. 6. (2)

Person suing in a representative capacity.—-The henefit of this
section can be claimed by & person suing in a representative capacity,
e. g., shebait of an idol. The right of action is vested in the shebait,
not in the idol ; therefore, if, at the time when the cause of action
for a suit for recovering possession of property dedicated to an ido
acerued, the shebuit was a minor, he could bring such suit within
three years after attaining majority. (3)

Insanity. —When insanity is once proved to have existed, it is
presumed to continue until it is proved to have ceased ; and a very
striet burden of proof lies on the party who alleges recovery.

A lucid interval is a temporary cessation of lunscy and it cannot
be treated as a recovery unless 1t is of sufficient length of time to
enable the person to do an intended rational act.

Other disqualifications.—Under the Limitation Aect, no other
cause of disqualification than those mentioned in the Act can be
admitted to save limitation and the only disqualifications that sec-
tions 6, 8 and 9 of the Act recognise are minority, insanity and idiocy.
A disqualification under the Court of Wards Act is not such a legal
disability as is recognised and enumerated in the Act and the fact
that the plaintiff was a disqualified proprietor, whose estate was

[1] Mon Mohan v. Gungs, 9 Cal, 181 ; Morov. Visaji, 16 Bom. 536,
Ramakrishna v. Ramachandra, 33 Bom. I: R, 1098; Zamir Hassan
v. 8undar, 22 All 199 (F.B.) Kashinath v. Govind, 32 Bom. L R,
1299,

[2] Laht Mohan v. Janoky, 20 Cal 714.

{3] Jagadindra v. Hemanta, 32 Cal 129 (141) (P.C)
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The benefit of this sec-
tion can be claimed by a
person suing 1n a repre-
sentative capacity.

Insamity 18 presamed to
continue until 1t 18 proved
to have ceased

A, a Hindu, sentenced to
11 years’ unprisonment, 18
informed 16 months after
his conviction that his
undivided brother has re-
fused to mamntain his wife
and mmor children, He 18
not able to secure any legal
advice or assistance 1n jail.
He claims however his
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hare within 8 years of his
release. Is the smit barred ?
QGive reasons,

(A. E. Aug 1928)

Is the period of hmita-
tion enlarged by reason of
the disability of one of
several plantiffs. ?

(P. U. 1926)

Does the law of lmita-
tion make any, and if so,
what allowance, 1n favour
of a plamtiff on the ground
that one of the persons
jomtly entitled with lum
was & minor ?

(C U 1908, 1909, 1917,
1921)

A passed promissory note
on 10th Jan. 1915 payable
on demand to X and Com-
pany of which X and Y and
7 were partners. Imme-
diately after, X became in-
aane Z who was a minor
suttained his majority on
on the 1st Jan 1919. On
the 10th of Jan 1919, Y
(aged 39) and % filed a suit
on  the promussory fote
againat A. A’s defence was
that the smit was barred
by hnutation Is s deten-
ce proper? (B U.Oct 1919)

[Ans A’s defence 18 good.
Here Y could have given a
duscharge of the debt with-
ount the concurience ot X
aud Z Time, therefore, ran
agawnst them all]

A passed a promssory
note on 10th Jan, 1918 pay-
able on demand to B and
Company of which B, 0 and
D were partners. Imme-
diately after, B became
insane. D who was a minor
attamed his majonity on
1st Jan. 1917. On 10th Feb
1917C(aged 25) and D filed

STUDENTS' LIMITATION ACT.
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under the charge of the Court of Watrds, did mot prevent the run-
ning of time against the plaintiff during the period the Court of
‘Wards remained in charge, (1)

7. Disability of one of several plaintiffs or applicants.—
Where one of several persons jointly entitled to insti-
tute a suit or make an application for the execution of
a decree is under anysuch disability, and a discharge
can be given without the concurrence of such person,
time will run against them all, but where no such
discharge can be given, time will not run as against
any one of them until one of them becomes capable of
giving such discharge without the concurrance of the
othe1s or until the disability has ceased.

Tllustrations.

(@) A incurs a debt to a firm of which B, C and D are
partners. B is insane, and C is a minor. D can give
a discharge of the debt without the concurrence of B
and C. Time runs agamnst B, C and D.

A incurs a debt to a firm of which E, F and G are
partners. E and F are insane, and G 1s a minor.
Time will not run against any of them either K or F
hecomes sane, or G attains majority.

@)

NOTES.

Scope and Object:—The sections 6 and 7 are not mutually
exclusive. The latter supplements the former. The two sections
should be read to-gether. The gereral rule that a minor is entitled
to the extention of time is qualified by the provisions of sec. 7, i.e,,
& minor is entitled to the extension of time only if there is nobody
who can give s valid discharge on his behalf without his concurrence.
If the discharge can be given without his concurrence, he cannot take

[1] Kuarman: v. Wasif, 19 C.W.N, 1198, 28 L. 818; Kani Kuar
Mani v. Nawab of Murshidabad, 46 Cal. 694 (P.C))
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advantage of see. 6, The principle of this section is that if

there are some persons in eXistence who are adults who
could have safeguarded the eommon rights of themeelves

and of others similarly situated, the failure of the persous who
are to litigate the right will start the cause of action
not only against themselves but also against persons in similar
circumstances. The section applies only to cases where the joint
creditors or claimants are persons whose substantive right 1s joint, i e.,
where more than one individual possess the same identical substantive
right; it does not apply to persons whose rights are distinet and
different, but who are permitted to enforce such separate rights by
one judicial process to which all are parties, or by a process instituted
by ons on behalf of all (e.g,, persons entitled to compensation under
the Fatal Accidents Act). (1)

“ This section apples only to cases where tho joint debt or elaim
is of such a character that a discharge can be given by one creditor
or claimant without the concurrence of others. This section does not
apply where the debt or claim, though joint is of such a charactor that
a single creditor or claimant cannot give a discharge so as to bind
others. The test to be apphed is, whether 1t is the mtention of the
parties that each of the persons in whose favour the obligation is
created 1s a cieditor for the whole; if so, a payment to one liberates
the debtor against all the oreditors ; if not, each is a ereditor for
his own share and cannot give a discharge for the whole obhgation. *

(@)

Joint Hindu family : power of manager to give full discharge.—
In the case of a joint Mitakshara family where a right is vested in all
the members jointly, the managing member can, within the meaning
of this section, give a discharge without the concurrence of the minor
members and time may, therefore, run against all the members of an
undivided family including the minor members thereof,

In an Allahabad case it has been held that if a jont Hindu
Mitakshara family consists of brothers alone, the elder brother can-
not give a valid discharge without the concurrence of others unless he

[1] Johnson v. The Madras Ry, Lo., 28 Mad. 479 (485). See also
Harihar v. Bholi, 6 C.L.J. 888.

[2] ;){a;si'har v.Bholi,6 C.L J. 883 H.O.Mitra’s L. L. A. (10th Ed.)
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a smit on the promusory
note agamnst A.

A contended that the smt
was barred by lhimitation,
Is the contention vahd?

(B. U. Apnl 1925)

[Ans. The contention 18
valid as C was major and
capable of ‘ﬁwmg a valid
discharge. Vide Art. 78),

When does time begin to
1an for computing the
period ot himitation:

(a) Where one of seve-
ral persons jointly entitled
to 1stitute a smt is under
a legal disabiity? (A C.E.
Sept. 1928).

A 18 indebted to a firm
the partners n which are
X,Yand Z. X and Y are
msane and Z 18 a minor.
When will time 1un for a
smit agamst A to 1ecover
the debt. (A C E.8ept 1929)

When does time begin to
run against the plamntiffs
m the following cases:

(a) When only one of the
3 plamtifis 18 under a dis-
abihity

(b) When all the 8 plan-
tiffs are under one 01 other
disabihity. Give your rea-
sons and also illustration

(P U 1923)

Can the manager of a
jomnt Hindu famly give a
discharge of a jomnt claim
without the concurrence of
the other members?

(P. U. 1919)
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How would you desde
the following vase:

In 1915 three brothers
in a joint Hindu family
sued to recover the posses-
sion of property after
setting aside a sale-deed
passed by their mother
during therr mnority on
28th July 1905. The eldest
brother was more than 21
years of age on the date
of the smt. The smt hav-
mg been brought more
than 38 years after the
attainment of majonty by
the eldest brother,
is barred by limtation.
On the other hand, the
younger brothers contend

that their minority save
limtation. (A. E. Aug.
1922))

One can give vahd dis-
charge without the con-
currence of others

Where one of the co-
obligees 18 a minor, hmita-
tion will run agamnst the
other who is not a minor.

STUDENTS’ LIMITATION AGT.
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acts as the manager, i.e., unless he takes active steps in the manage-
ment of the affairs of the family. (1) And this view has been
affirmed by the Privy Counecil. (2)

But the other High Courts are of opinion that in a Hindu
family consisting of brothers, the elder brother must be deemed to be
the managing member of the family and can give a discharge on be-
half of the minor brothar ; (3) and this view has now been adopted
by the Allahabad High Court also in the eases of Rati Ram v. Niadar
(4) and Shiamlal v, Moolchand. (5)

In a joint Dayabhaga Hindu family of brothers, the eldest
brother cannot give a valid discharge to bind his minor younger
brothers. (6)

‘When the father or the managing member of a joint Hindu
family is also appointed as the guardian ad lifem of the minor mem-
bers, the powers of the father are controlled by the provisions of O.
32, r.6, C.P.C., and he cannot, without the leave of the Court, do
any act in his capacity as father or managing member of the joint
family which he is debarred from doing as guardian ad litem, He
therefore cannot give a valid discharge on behalf of the minor
members of the family without the leave of the Court. (7)

Co-partners.—Two 1llustrations show that one of several co-
partoers can give a valid discharge without the conourrence of others.

Co-obligees. —In the case of co-obligees of a money-bond in the
absence of anything to the contrary, the presumption of law is that
they are entitled to the debt as tenants-in-common in equal shares.
Hence, where one of them 1s & minor, limitation will run against the
other who 18 not & minor, and this section will not apply. (8)

[1] Ganga Dayal v. Mom Ram, 31 All 156, followed in Jugul Kishor:
v. Butto Knsto, 55 Cal. 608, See also A.LR. 1925 Nag. 3885.

[2] Jawahir 8ingh v. Udai Prakash, 48 All. 152 (P C.), 28 Bom. L R.851.

[8) Doraisami v. Nondisamu, 38 Mad. 118 (F.B.); Mahableswar
v. Ramachandra, 38 Bom. 94; Bapu Tatya v. Bala Raoj, 46 Bom’
446, Bee also 43 Mad. 842 and A.LR. 1928 Mad. 42,

[4] 41 AlL 485,
[5]1 ALR. 1925 All, 672,
[6] Nabin Chandra . Chandra Madhab, 44 Cal. 1 (9) (P.0.)

[7] Ganesh Row v. Tulja Ram Rao 36 Mad. 295 (308) (P.C) H.C.
Mitra's LL.A.P. 68.

[8] Manzar v. Mahmud-unnissa, 25 All, 155,
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Co-trustees.—One of several co-trustees can give a valid dis-
charge without the eoncurrence of others. Therefore, where an adult
joint trustee takes no steps to protect the trust and his right to take
steps becomes barred, the rights of other joint trustees, even though
minors, become barred. (1)

Co-Mortgagors.—The right to redeem is an indivisible right, and

one mortgagor cannot give a valid discharge without the concurrence
of the other co-mortgagors, (2)

Decree-holders.—The provisions of the section apply to joint
decree-holders, wherever one of them can act in the matter on his
own responsibility without the concurrence of others. Such a case
arises, for instance, where the joint decree-holders are brothers in a
joint Hindu family, some of whom are minors; in such a case the
adult brother representing the entire family can execute the deeree on
hehalf of himself and the minor brothers, and can give a vaild dis-
charge on behalf of all the minor brothers. (3)

Tf, however, the adult decree-holder is not competent to give a
discharge an hehalf of minor decree-holders, as for mstance, in a case
in which the adult deciee-holder does not purport to act as the
manager of the joint family of which the minor decree holdeis are
members, time does not begin to run until all the minor decree-
holders attain majority. (4)

Under the Munhammadan Law, the uncle is not the legal or
natural guardian of the property of a minor, and so if 2 jont-
decree is passed in favour of an adult uncle and his two minor
nephews, the adult decree-holder 18 not competent to give a vahd
dischaige so as to bind the interests of the minor decree-
holders (5)

Receiver.——When a receiver is appointed the decretal debt
vests in the receiver and the minority of one of the decree-holders
ceases to have any importance, for the rights of the minors no less

[1] Thiyagaraja v. Ratnasabapath, 34 Mad. 284 (287).

[2] Gulam Goss v. Shriram Pandurang, 43 Bom. 487 (491), 21 Bom. L.
R. 353; Bai Keval v. Madhu Kala, 46 Bom 535, 28 Bom. LR 1191

[3] Rat: Ram v. Niadar, 41 All. 435 (440); Smam Lal v. Mool Chand
ALR. 1925 All 672; 87 1, C. 177. See also Sapdu v. S8akharam.
52. Bom, 441,

[4] Jugal Kishon v. Butto Kristo, 55 Cal. 608.
[5] Court ot Wards v. Abrar Al, A, L R. 1924 Lah, 681; 78 1, C 285.
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One can give vahd dis-
charge without the eon-
currence of others,

One A died leaving him
surviving two sons M and
K. M was born on the
27th March 1891 K was
boin on 8th Oct. 1898. On
the 22nd June 1917 M alone
filed & sutt to redeem the
mortgage executed by A.
K way added as plamtff
No. 2 on the 24th March
1918. Discuss whethel
m your opmion both M
and K o1 only K 18 entitled
to redeem (A.E. Feb 1922)

Application for execu-
tion more than 3 years
after the appomtment of
the receiver 18 barred.
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One cannot gne a dis-
charge without the con-
curtence of otheis-but this
1ale 18 not an  mflexible
one

A nght to sue for an
hereditary office accrues to
X who at the ttne 18 msane
Seven yeais after the
aceruet X dies, his msanity
continumg upto death The
prod ot hitation for such
a sut 18 I2 years To what
eatension of time 18 \s
10presontative . .nterest
entitled ?

(B U Apnl,1921)

[Ans  Fne years would
be allowed to As 1epre-
sentative m nterest No
oxtension would be allow-
ed]

A nght to sue for an
hereditary oftice acerues to
A who at the time 1s m«ane
Six years after the aceruer
A 1ecovers s 1c0ason A
files a suit mote than 3
years atter he 1ecovers his
10as0n,  [9 the smt within
time ? (B U, Oct 1924)

[Ans. Yes, 1f he files
within six yeats Thepenod
tor such a suit 15 12 yems
according to the Art. 124]

A Hmdu mother, acting
as the natural guardian ot
her mfant son, alienates his
immoveable property with-
out legal necessity 'The
son attains majonty m190t,
He nstitutes a sait m 1916
to set aside the alienation
Is the swmit brought with-
m the perod of Innitation”
(B.U. Oct, 1920).

[ Sro, 8,

than the rights of the majors are all absorbed by the receiver and
an application for execution mole than 3 years after the appoint-
ment of the receiver 18 barred.

Joint right to sue for tort. —As a general rule when a joint
right to sue arises out of a tort one or some of the holders of such
right cannot give a discharge without the concurrence of the others,
unless they are all partners or executors or members of a jont
Hindu family, the manager of which has mmplied authorty to bind
all the members by a discharge given by lim. (1) Bat tlus rule
18 not an flexible one.

8. Special exceptions.- Nothing in section 6 or in
section 7 applies to suits to enforce rights of pre-
emption, or shall bhe deemed to extend, for more
than three years frowm the cessation of the disability or
the death of the person affected thereby, the period
within which any suit must be instituted or application

made.
Hllustrations

(@) A, to whom a 1ight to sue for a legaey has accrued
dwring s minority, ‘attams majority eleven years after
such accrnet. A hak, under the ordinary law, only one
vear temaining withmm which to sue. DBat under section
6 and tls section an extension of two years will be
Allowed ym, makmg sl a pertod of thiee years from
the date of lis attaming majority, withm which he
may bung a suit,

(b)) A 1ight to sue for an hereditary office acerues to A
who at the tune 18 msane, Six years atter the acciuer,
A recovers his reason, A has .s1x years, under the
ordinary law, fiom the date when his, insamty ceased
within which to mstitute a smt. No extensjon of time
will be given him under section 6 read with ths
section,

(/) A right to sue as land-lord to recover possession from
a tenant accrues to A, who is an idiot. A dies three
years after the accruer, lus 1diocy cont.mp'mg up to the

[1] Harhar v Bholi, 6 C. L. J. 3883.
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date of lus death, A’s representative in interest has,
under the oidinary law, nine years from the date of
A’s death within which to bring a smt. Section 6
read with this section does not extend that time, except
where the representative is himself under disabihty
when the representation devolves upon him,

NOTES.

Object of Section —The section provides
exceptions to the general 1ule contauned m
namely ¢

two  gpecial
sections 6 and 7

() A right of pre-emption is beyond the scope of sections
6 and 7.

(b) The period 13, in no case, to be extended for more
than three years after the cessation of the disabihty.

Extension of time.—This section must be 1ead together with
each Article n schedule T and when the petiod presciibed by the
latter extends to thiee years or more and expires within three years
from the date of attainment of majority, the intention 18 that the
late mmor should have the full term of thiee years, but when the
preseribed period is less than three years and the minor gets that
petiod (accordmmg to section 6) from the date of wmajority, the
preseribed period 18 not to be enlarged to thiee years (1)

The effect of section G 18 that a person under disabiity may
sne after the cessation ot disability within the same period as he
would otherwise have been allowed under the schedule; and the pre.
seni section adds a  proviso that in no case can the period be

extended to anything bevond three years from the cessation of
disability,  (2)

Rules as to the petiod of limitation dednced from the combimed
operation of sections 6 and 8:

(1) It the ordmary period expires more than thiee years
after the cessation of the disabihity, the smt must be
brought before such period ends. The plaintiff mast
sue within the ordinary period computed from the

[!] Subamanya v Shiva Subiamanya, 17 Mad. 316 (323)
[2] Vasudeo v Maguni, 24 Mad 387 (395) (P C.)
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[Ans: The smt 18 barred
because the son ought to
have brought the suit with-
m 3 yemrs ot s having
attamed majonty |

A attamned majonty 8
voars atter lus nght to sue
tor a legacy had acciued.
Within what time must A
bing hus swit for legaey ?

(B U. Oct 1926)

[Ans A can sue within
4 years after he attains
majonty See Art 123}

A 1ght to sue for posses-
«1on ot immozeable proper-
ty accrues to A, who 15
meane A dies 12 years
atter s nght to sue
accrues, his  msanty con-
tinumg up to his death 7
yoars after  A’s death, his
legal representative, B,
aues for possession Is the
sutt baned by lnntation (1)
it Bis under no disability
at the time ot A’s death ¥
(2) 1t B 14 msane at the
time of A's death, and
rtecovers 3 years atter ¢ (3)
1t B 1 qane at the time of
A death ? (hve 1easons

tor yow answer (A.U,
1914)
[Ans 1In cases (1) and

(3) the swmt would be
baned by limtation, be-
cause sec 8 provides that
the period ot hmmtation
cannot be extended moe
than 3 yoars from the death
ot the person affected
thereby In ecase (2) also
the smt will be baned by
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hmitation, because acemd-
ing to sections 6 and 8, the
smt ought to have been
brought withm three yems
of the cessation of B’s ¢is-
abality)

A nght to sue aecrues to
A when heis a mmor The
period ot hnitation for the
smt s 12 years. A dles 11
years after the acciuner
while still & mmor,, With-
m what time should his
legal representative tile the
smt ? (A.C.E. Sept. 1929)

[Ans: 3 years trom A’s
death] Explan and illus-
trate bnefly the oftect of
legal disability due to m-
nority on lumtation (A U
1915

How does the minonty
affect the running ot hmi-
tation ? (A. U. 1916).

A right to sue as Jand-
lord to recover possession
fiem a tenant acciues to
X, who w andiot. X dies
three years after the
acetual ot the nght, s
diocy eontinuing up to the
date of s death, The re-
presentative s interest of
X has, under the ordnary
law, nmne years from the
date ot death ot X, withim
which to bring a suit Does
the provision ot sec 8 ot
the LL. Act extend that
tine ? Give reason mn sup-
port of your answer. (C. UL
1919)

.

A miner acquired a cause
of aetion to sue for posses-
sion of lands and died with-
m 3 yeas after attaining
majonty but betore the ex-
piring of thiee years trom
the date of the cessation of
his disability. Twelve years
had expived siuce the

[Sec, 8.

oniginal aecrual of canse of action and not fiom the date
of the cessation of tha dtsnbtlity. [See Litmstration (b)
to section R.|

(2) If the ordinary period expires within three years after

(a)

(b

the cessation of the disability, in such a case,—

if the ordmary period 18 thiee years or more, the plain-
tiff will be allowed full thiee yems compnted from
the eessatron of the disability;

if the ordinury petiod 1s less than three yewrs, the
pluntift will be allowed the ordinary period computed
trom the cessation of the disability, The prescribed
peried s net to be enlaiged to three years. (1)

(3) If the ordinary peiriod has already expired before the

cessation of the disability, in sueh a euse,—

(@) 1f the ordinary period 1s three years or mnore, the plain-

*)

uff 18 allowed three years fiom the cessation of the disa-
hility.  [See fllustration (a) to section 6.;

if the ordinary period is less than thiee years, the plain-
uff has the ordinary tume computed fiom the tune of
the disabihity, e.g., a 11ght to set aside an execution sale
accrues to A whe 18 a mmor. He attams majority five
years after the nght accrues to hin.  Under the ordi-
naty law the time allowed 1s enly one year from the
accrual of eanse of action within whieh the smit ean be
filed. A has only one year computed fiom the date of
s attaimg  majornty  witlun  which  to sue
(and not 3 years).

“From the cessation or death ””.—The day of the cessation of

the disability o1 the day of death 18 to be exchvded fiom e¢ompnta-
tion. (2)

Right of the legal representative.— When a minor acquires a

eanse of action to sue for possession of property (Art. 142) and dies
after majority bwt before the expiry of three years from the date of

{11 Vmayakrao v. Deorno, 11 Bom. 473
[2] Jagmohan v Luchumeshwar, 10 ¢al 748 (751).
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cessation of his disability of minority, his legal representative can
institute a suit at any time within the three years’ period which has
already commenced in the life-time of the deceased, althongh more
than twelve years have elapsed from the accrualof the cause of
action. (1)

If the minor dies before attaing majority, his representative
would have either the total period due from the cause of action
or three years from the date of mmor's death, whichever is longer,
but he is not entitled to claim the same period of limitation to which
the minor would have been entitled if he had lived, unless, being
himself under a disability, he comes under sub-section (1) and (2)
of section 6.

9. Continuous running of time.—Where once time has
begun to run, no subsequent disability or inability to
sue stops it: Provided that, where letters of adminis-
tration to the estate of a creditor have been granted
to his debtor, the running of the time prescribed for a
suit to recover the debt shall be suspended while the
administration continues.

NOTES.

Principle.—The rule of the section has been taken from the
English law, The ptinciple of this section is that “when the time
has once begun to run, it will continne to do so, even should sub-
sequent events occur which render it an impossibility that an
action should be brought.” (2)

Scope of Section.—The section is in express terms restricted
to suits but the general principle which it embodies 1s equally appli-
cable to applications for execution, (3)

When time rums.—“Time runs when the canse of action
accrues, and the canse of action accrues when there is in existence

a person who can sue and another who can be sued, and when all

* [1] Arjun v. Ramabai, 40 Bom. 564 (567), 18 Bom, L. R. 579,
[2] Darby and Bosanquet on Limitation (2nd Ed.) P. 25
[3] Muthu Korakk: v. Madar Ammal, 43 Mad. 185 (207).
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accrual of the cause of
action. Can the personal
representative of the minor
bring a suit on the same
cause of action withinthree
years’ period which had
already commenced 1 the
lhifetime of the deceased
minor ? (A.E. Feb. 1923).

Explain and 1llustrate .

“When once time has be-
gun to run, no subsequent
disability or inability to sue
stops 1t” (B. U Oct, 1928.)
(A E. Aug. 1922) (A. U,
1921.) (C. U. 1820.)

What are the various
oxceptions to the rule
“When time has begun to
run, no subsequent disabi-
lity or inability to sue stops

it ? (A. E. Aug. 1923).
(A, E Feb. 1926, (P U,
1926).



A executed a promissory
note 1n favour of B on the
1st of Jan 1921. B died on
23rd Dec. 1923, leaving C,
his mnor son, who was
born on 1st Feb. 1907. Till
what time could C bring a
swmt agamst A on the pro-
missory note ? (AU 1927).

[The smit must be fled
by 1st Jan 1924 The fact
of minonty of O will not
make any difference 1n this
case, A promssory note
18 payable on demand and
the cause of action to 1ns-
titute the suit accrued to
B himself on the very day
on which 1t was executed
Time began to run and the
sabsequent disability of his
son would not make any
difference ]

X bortows Rs 5000 from
M on a demand promissory
note Shortly thoreafter M
dies leaving A, a child aged
7 years, A files a smt
against X immediately on
attaimng majority  Is the
suit barred ¢ (ACE Maich

1931)
[Ans * Yes 8ce At 73
and Sec. 9.]

The holder ot a promis-
sory noto dies leaving an
infant heir BState 1ts eoffect
upon the perod of hmita-
tion affecting pro-note

(C U 1929 (a))
What 18 legal disability
and what 18 1ts value for the
purposes of the Limtation
Act?

(a) A decree obtamed
on the 17th Feb 1898 was
sought to be executed in
I901 by the decice holder

STUDENTS’ LIMITATION ACT.

[ SEo, 9.

the facts have happened which are material to be proved to entitle
the plaintiff to succeed.” (1)

Disability or Inability.—The ILegislature did not mean the
same thing by the use of two words ‘dizability’ and ‘inability’;
Disabitity 1s want of legal qualification to act. Inabihity is want of
physical power to act, (1) Disability to sue for the puipose of the
Act is the state of being a munor, insane, or an idiot; whereas
illness, ignorance, proverty etc. are instances of inability,

The disablity or mability contemplated by the section is con-
fined to such cases as are mentioned in the Act itself, and new
exceptions cannot be recogmsed

Section 6 is 1ntended to provide for cases of imitial disabilities
ie. those existing at the time of the acerual of the cause of action,
This section deals with cases of subsequent disability ¢ e, cases
where the disability has occurred after the accrual of the cause of
action, The following illustrations will make the meaning of this
section clear -

(@) A right to sue for a debt accrues to A when he labours
under no disability; but subsequently he becomes insane.
Time runs aganst lum as usual, from the date of the
accruer of the right, and lis subsequent disability
(viz, Ingamty) 18 no bar to the rannmg of time,

(b) A right to sue accrues to A during us minority, After
some years he attamns majority. Soon after attaiming
majority he becomes insane Time will rnn agamst
him!from the date of Ius attaining majority and lus
subsequent insamity does not bar the operation of
limitation.

Where a decree-holder died, leaving a minor son, who on
attaining his majority nine years after the date of the decree,
applied for execution, 1t was held that the application was barred,
as time began to runin the original decree-holder’s life- time, (2)

[1] Cobarn v. Colledge [1897] 1. Q. B. 702.
[2] Bhagat v. Ramnath 27 All 704; Bhagwant v. Kaj, 86 Bom. 498.
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Similarly, where a decree-holder after making various appli-
cations for execution of a decree, each of which was within time,
died. His son, a minor, made an application for the execution
of the decree within three years after his father’s death but more
than three years after the date of the deceased father’s last appli-
cation, it was held that this section apphed and the minor’s
application was time-barred. (1)

But where the original decree-holder who obtained a decree
in May 1886 died in June 1888, leaving three minor sons,
and on the 30th April, 1889, the sons, 8till minors made an
application for execution, but no further proceedings were taken
till the 1st October, 1904, when another application was made-
Held that the present application was within time on the ground
that although limitation had commenced to run against the
father from May, 1886, the application made by the minors on
the 30th Aprl, 1889 was a step-in-aid of execution and time
began to run again from that date and then mnority suspended

it (2)

Where a right to sue had accrued to the plaintiff’s father,
after whose death and while plammtiff was a minor, defendants
made certain aknowledgments of their hability, 1t was held that
the effect of the acknowledgments was to create a new period of
limitation and not merely to extend the old period. That there-
fore time did not begin to run against the minor, until he attaimed
mojority, and that this section did not deprive hun of this pnvilege,
as 1t was not a subsequent disability which stopped the time
already running, but the operation of law consequent upon the
giving of the acknowledgment. (3)

This section also makes no exception in favour of alien
enemies who are prevented from suing 1 consequence of a
declaration of war. (4)

Suspension of running of time :—It is a rule of law of limta-
tion that if once the time has begun to run, no subsequent cir-

(1) Jivraj v. Babay, <9 Bom. 68 ; Kala Bakhsh v. Ram Charan,
40 ALl 630 (F B.)

(2) S Bam v. Het Ram, 29 All. 279, /. LalitMohan v. Janoky.
20 Cal. 714 {7106).

(3) Venkataramayyar v. Kothandaramayyar, 18 Mad, 135.
(4) Deutsche Amatische Bank V. Hira Lal, 46 Cal. 526,
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Asthe decree-holder died
thoreafter leaving a minor
son, farther apphecations to
execute the deciee were
fled by the minor's
guardian, all within fime
He attained majoruty 1n
1910 He then applied for
extension of the period of
12 years for the execution
of the decreepreseribed by
sec 48 of the CP.C on the
ground of his minority be-
twoen 1901 and 1910 How
will you decide ?

(A E. Feb, 1922).

Is the 1unming of time
susponded by wax ?
(A E Aug 1930.)

No universal prineiple of
suspension  of limitation
outside the himitation Act
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When the same person
becomes the hand to
receive and the hand to
pay the running of the
statute 18 suspended during
such uulon of rights.

cumstances can suspend its running ; it is to run continuously.
*“The cases in which the running of limitation can be suspended
are contained in the sections of the Act. It would be dangerous
to lay down generally that there is some principle outside the
Limitation Act under which limitation can be suspended Such
a conclusion would be quite contrary to the intention of legisla-
ture. The express enactment of sec. 9 clearly indicates that the
period of limitation cannot he suspended once it has begun to
run, unless that suspension is itself provided for in the Act, We
are, therefore, unable to accept any universal principle of sus-
pension of limitation outside the limitation Act.” (1)

In a suit on & promissory note executed in his favour by
the defendant, the plamtiff, in order to get over limitation,
sought to exclude the time during which the defendant sued for
a declaration of the invalidity of the pro-note, as having been
obtained from him through fraud and undue influence, in which
he succeeded in the first Court, though lost in appeal. It was
held that there was no ‘suspension’ of limitation, there having
been no prayer tor or grant of injunction in defendant’s suit,
80 as to prevent the plaintiff from suing earlier. (2)

Praviso : Its Principle —The principle of the proviso is this :
When the right to sue and the right to bo sued vest and unite
by act of law in the same personm, i.e., when the same person
becomes the hand to receive and the hand to pay, the runnming of
the statute 18 suspended during such union of rights. When
Letters of Admmistration to the estate of the deceased creditor
have been granted to his debtor the time between the grant of
the Letters of Administration and the completion of the ad-
ministration of the estate 1s excluded in computing the period of
himitation for a suit to recover the debt.

This exception has been introduced lest the debtor-administra-
tor by intentionally omitting to pay or sue for the debt might make
the statute a cloak for his own fraud, The proviso applies only to
an admimstrator under the grant of letters where he is a debtor of

[1] Ram Charan v. Mota Prasad, 4 All, 565.
[2] Satyanarayan v. Sethayya, 50 Mad. 417.
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the deceased, It does not apply to a case where there has been a
fuston of the mterests of the mortgagor and the mortgagee 1n the
same person, (1)

10. Suits against express trustees and their representatives :-
Notwithstanding anything hereinbefore contained, no
suit against a person in whom property has become
vested in trust for any specific purpose, or against his
legal representatives or assigns (not being assigns for
valuable consideration), for the purpose of following in
his or their hands such property, or the proceeds there-
of, or for an account of such properly or proceeds,
shall be barred by any length of time.

For the purposes of this section, any property
comprised in a Hindu, Muhammadan or Buddhist
religious or charitable endowment shall be deemed to
be property vesied in trust for a specific purpose, and
the manage1 of such property shall be deemed to be
the trvstee thereof.

NOTES.

Section re stated.—No swit shall be baried by any length of
time agamst (a) & personin whom ptopeity has become vested
m trust for any specific purpose, or

(b) Ius legal iepresentatives, or

(c) lus assigns (nct being assigns for valuable con-
suderation),

for (d) the purpose of following in lus or thewr hands

such property. or the proceeds thereof, ot

(e) an account of such property or proceeds,

Scope of the Section.—To claim the benefit of see. 10 the
suit must be bronght against the persons indicated in the section
and the object of the suit must be to follow the propetty or pro-
ceeds or for account

The section speahs of the only case where a suit is not barred
by any length of time,

{11 Lala Som Ram v, Kanhatya Lal, 35 AllL 227 (P.C.)
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Is theie any class ofsmits
under the Indian Limita-
tion Act which cannot be
baited by any length of
tune ¢

(B U Apnl, 1921)
(B U. Oct. 1924).

State and 1llustrate the
1ule of the Indian Limta-
tion Aet tor computation
ot the period of hmtation
m the case of trusts

(B U Oct 1926).

‘an a legal representa-
tine ot an express trustee
plead himtation ¢ |

(B. U Apnl 1929)

State what class of smts
cannot bo barnted by hm-
tation

(B U Oct. 1929).

What 18 the period of
Limitation for a smit agamst
a trustee *

(B.U Apnl, 1931),

The predecessors-in-title
of the plamtifts who wete
managers ot a temple made
a gitt ot a portion of the
temple proporty to the de-
fendant predocessors 1 n
1868, m consideration of
certain 1ehigious services
to the temple In 1913 the
plamtifis averning that they
were not willing to accept
the services of the detend-
ants 1 connection with the
temple sued to r1ecover po-
gewsion ot land  The de-
tendants contended that the
suit was barred Will this
contention prevail ?

(A.E TFeb 1922),
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[Aus : See Ramachaiya
v Nrenivasacharya, 20 Bom
L R. 441 . Whete the
plamntiffs, who were mana-
gers of a temple made a
gift of a portion ot the
temple property to the de-
fendants 1n consideration ot
the latter perfoinmung ecer-
tain rehigious services, it
was held that the latter
were assignees for valuable
consideration A suit to
recover possession of such
moperty 18 goveined by
Art, 134 B]

In what eases <suits
against tiustees are  not
baired by lapse ot tune ?

(A E Aung 1927)

Explam and illustiatethe
1ule ot hnmtatron with e-
gnid to o trust for any
spueaeifie purpose ?

(A U 191%)

Disenss the preeise eficet
and meaning ot see v ot
the Litation Act

(A U 1918),

What is the period of
hmtation for a st by a
“Qestuo-que-trust’  agamnst
the tiustee regarding the

property  vested o the
latter tor & specitic pui-
pose

(P U 1927)

Desenibe fally the nataie
of the smits which ate not
baited by any length ot
tune. o (AU 1924

State the cases to which
the law of lumtation 18 -
applicable.

(C U 1929),
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. In order that a smit may not be barred by any length of time
it is necessmy that :
(a) there must be a trust for a specific purpose ie.,
express trust,
(b) the property must be vested in the trnstee, or lus
legal representatives or assuigns (without valuable
consideration),

(®)

the smit must be to follow tiust property or its pro-
ceeds or for accounts,

(1) 1n the hands of such trustee or his representatives or

assigns,

See 10 and A1t, 134 a1e to be read to-gether, Tn fact sec. 10
controls Att, 134, and gives clue to 1ts meamng. The effect of
sec 10, read with Art, 134, 1s, that time 18 no bar to an action
aganst the trustee hunself, o1 lus representatives or assigns, except
an assign for valnable consideration ; but, as regards the latter, the
petiod of 12 years from the date of pwichase is to be the period
within whieh the swit must be bronght. (1)

The section 18 intended to meet a swit brought for the puipose
of following msapphed tiust-funds for the benefit of tinst It 18
wide enongh to cover a case by one of two trustees who c¢lums
aganst the other that the property onght to be managed by both,
Tt does not refer to all fiduciary relations whatsoevei, Thus the
position of agents, factors and benamidars s a fiduciary one, Agents
and factors are specially provided for (Arts. 88, 8%, 90), and hena-
midars are expressly declarsd (see se:‘, 2) not to be trustees,

(2)

“Vested ””.—The word implies that a person must have an
estate 1 the subject-matter of the alleged trust and not the meie
power of controlling or directing it. 'The mere fact that a person
has got with lum the control or management of the property will
not vest the property in lum  “Vesting” mmplies property or owner-
ship 1n the subject matter, Therefore, the directors of a company
are not trustees, becanse they are not persons in whom the property
of the company may be said to have been vested under this section.
(3) In respect of an application by a hiquidator under sec, 235 of the

Property. - Pioperty mn see, 10 includes money,

[I}] Shamachaian v. Abhiram, 3 ¢ L. J. 306,
{2] Bhuiabhai Jamnadas v Bai Rukmaw, 32 Bom 394, 10 Bem L R
540

13] Katluwar Trading Co. v, Virehand, 18 Bom 119,
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Indian Companies Act against the directors of a company seeking
to recover certain moneys by way of compensation for their acts of
misfeasance, limitation begins to run from the date of the commis-
sion of the alleged acts of misfeasance and not from tho date of the
order directing the winding up of the company. (1) Ro also the
manager of a joint Hinda family is not a tiustee, since the property
does not vest in hum.

But the Madras High Court has taken a different view and
held that mn see. 10 “vesting” means “propeily having contiol of
the property.” (2)

Religious Endowment.—Tlhe second para of tlus section is new,
It has been 1ecently added by the Indian Lumitation Amendment
Act (Ant T of 1929), The Bill was prepared in 1927 (Council of
State Bill No 8 of 1927), to make the necessary amendments, and
this Dill passed mnto law as Act T of 1924, The Statement of
Objects and Reasons 1uns as follows . —

“The (Civil Justice) Commuttee’s 1ecommendation refers, 1t 13
understood, to the decisions of the I'ivy Couneil in - Vidyavatuthu v,
Balueam (44 Mad. 831) and Abdar Ralum v, Naram (50 Cal, 329),
which lay down that a Dhaimakatta, Mohant or manager of a Hindu
1eligions property or the Mutawalli o1 Sajjadanashin m whom the
management of Muhammadan religions endowments 1s vested are
not trustees within the meaning of the word as nsed in see. 10 of
the Limitation Act, for the.reason that the propeity does not vest
mn them, The tesult 1s that when a smt 18 brought against o per-
son, not heing an assign for valnable consideration, endowments of
this natare ame not protected, The Conmmittee’s 1ecommendation 18
that section 10 of the Act shodld be amended so as to put Himdu and
Muhaminadan tehigious endowments on the same footing as other
trist fands witiclr definitely vest in a trustee  After consulting the

“T,ocal Governments, the Government of India have:come to the con-
. clusion that Hindn, Mwhammadan and Buddhist religious as well as
‘charitable éndewments showld be included within the scope of sec-
‘tion 10 of the Act ' Thé Rill gives effect to this onclusion, (3)

[1] Narasunha v, Official Assignee of Madias, 54 Mad. 153

(2] Kiishtappa ¢ Lakshmi, #4M. L J. 431, A. T R, 1923 Mad 378,
Pachaiyappa v Sivakam, 44 ML J. 468, A. I R 1926 Mad, 109,

[3]1 Gazette of India, }927, Part V P. 228.
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Hindu, Muhammadan and
Buddlust 1ehgious as well
as chantable endowments
are 1ncluded within the
scope of see 10 by the
Indian Linuntation Amend-
ment Act  (Act I of 1929)



46

The expression apphes
to trusts created for some
deflnite or particular pur-
pose or object.

The tiust must be ex-
press,

Resulting tiust section
does not apply

STUDENTS' LIMITATION ACT. [ Src. 10,

“ In trust for any specific purpote”.—The expression applies
to trnsts created for some definite or particular purpose or object as
distingnished from trust of a general nature such as the law imposes
npon executors and others who hold recognised fiduciary positions.(1)

The phrase * trust for specific purpose " is merely a more ex-
panded mode of expressing the same idea as that conveyed by the
expression “express trust "’ in Knghsh Law, Tt is used in contra.
distinction to trusts arising by implhication of law—tiusts resalting
and trusts constinctive. (2) A specific purpose is a purpose that 1s
either actnally and specifically defined in the terms of the deed by
which the trust 1s created or a purpose which from the specified
terms can be certamnly ascertammed, (3) Thus, wheie on the death
of her husband in 1904, a widow handed over a certain sum of
money to her brother for the benefit and education of her two
sons and the brother applied part of the trust moneys for that
purpose but put the balance amounting to R.. 1,600 and up-
wards into his pocket. On his death, his representatives were
called on to refund this halance and to account: held, that the
money bemng vested for specific purpoce, a smt for account and
refund of the trust property cannot, according to sec, 10, be
barred by lapse of time (4).

The trust must be express:—To create an express tiust, two
things must combine : there must be a trustee with an express
trust and the estate or interest must be vested in the trustee.
Express trust means a trust which has been expressed either by
writing or by word of mouth, and not a trust which arises out of
the acts of the parties bv implication of law, ¢, a resulting,
implied or constructive trust.

‘When a trust has been created hut its object is uncertain or
indiscoverable, a resulting trust is createds A resulting trust is
not an express trust or a trust for a specific purpose under this
section. The language of the section is especially framed so as
to exclude resulting trusts. So that where the specific purpose,
for which the defendant became a trustee, is held invalid, this
section does not apply. Where a specific purpose is invalid, a

[1] Greender v Mackintosh, 4 Cal. 897.

[2] Vjundravandas v. Cursondas, 21 Bom. 646 (665); see also 31 Bom 222
[8] Mahomedsa v. Khadirsa, 29 Bom. L. R. 241.

[4] Chintaman v Khanderao, 52 Bom, 184,30 Bom. L. R, 45.
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resulting trust arises by operation of law in' favour of the settlor
or his heirs, and a suit by them to enforce such resulting trust
is not governed by this section. (1)

‘Where there is a trust covering the whole estate and the
bequests , do not exhaust the estate, the trusiees are express
trustees of the residue for the heir of the testator. Where
testator gave land producing profit rental of £ 60 per annum to
trustees upon trust to pay an annuity which was less than the
rental, keld, that the implied or resulting trust of the surplus in
favour of the testator’s heirs was, for purposes of limitation,
an express trust, as it arose upon the face of the instrument
itself, (2)

‘When a trust is such that its existence is inferred from the
particular facts or fiduciary relations, it becomes an implied trust,
Such implied trusts are excluded by this section,

The section does not apply to constructive trusts. ‘“‘Thus,
where a person directs another to acquire property for him (the
person directing) and furnishes some money for the purpose, but
after some time he withdraws from the veunture completely, but
the person directed continues his exertions and entirely as the
result of those exertions acquires the property, there is only a
constructive trust, and sec. 10 does not apply. (3)

Trustee de son tort.—When a person assumes, with or
without consents to act in a fiduciary relation with regard to
trust property, or knowingly assists a trustee 1n a fraudulent or
dishonest disposition of property, he becomes constructively, and
will be treated by the Court as an express trustee. (4) and the
benefit of this section can be claimed against such person.

1] Kl;erodmoney v. Doorgamonay, 4 Cal. 4565 (465); SB8ec also 37 Bom
4417.

{2] Moplal v. Gourishankar, 35 Bom. 49.

[8] Hanbar Piasad v. Kesho Prasad (Dumraon Case) 5 PL.T. Supp. 1
A.LR. 1925, Pat. 68.

In one Allahabad case (Durga Prasad v. Asa Ram,2 All 361) the principle
of this section was apphed to a constructive trust; but see 5 All, 608,
at P, 614 where 1t is stated that 3 All, 361 should not beé tieated
as laying dowa any general principle to be applied to all cases ot
eonstructive trust.

[4] WMoodabliai' v. Yacubbhai. 290 Bom. 267. Conéra Damodar v.
Dayal, 11 Bom. L. R. 1187 ; Bihari Lal v. Shiva Narain, 47
All 17— Held that in the crse of trustee de son tort Art 120
applies, and such a trustee is only hable to render accounts
for six years preceding the suit.

Whete the trusts declar-
ed do not exhaust'the
whole property, the result-
ing trust 1s an express trust.

Imphied trust—the sec-
tion does not apply

Constructive trust — the
soction does not apply.

Benefit of the section can
be claimed aganst trustee
de son tort
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In March 1908, A. pur-
chases a eertain trust pro-
perty for valuable consider-
ation but with notice of the
trust. B, the benefloiary
under the trust files a smt
to recover the property 1n
June '1916. Is the swt
barred ? Give reasons.

(A. E. Aug. 1928).

Meaning of
“following property ”

Meaning of
“the proceeds thareof ?

Assigns for valuable consideration.—The exemption contained
in this section in favour of assigns for valuable consideration
does not extend to an assign who is & mere volunteer (e.g. &
donee or legatee from the trustee), even if he takes without
notice. All assigns for value are excluded from the operation
of this section and consequently suits against them would be
liable to be barred by one of the Articles in the schedule. Art.
184 would apparently cover all such cases. When the property
is moveable, Art. 138 (now 48A) would apply.

The question of ‘good faith’ and ‘without notice of the
trust’ does not at all arise. A purchaser of trust property, al-
though he bought with notice of the trust, is an assign for
value within the meaning of this section and he is entitled to
rely on lapse of time as a defence. Article 134 would cover
such cases.

The words ‘‘assigns for valuable consideration” include
lessees and mortgagees as well as purchasers. It also includes
auction-purchasers, A suit against an auction-purchaser acquiring
trust property for valuable consideration at a sale in execution of
a decree is subject to the ordinary rule of hmitation,

“For the purpose of following etc."—In Balawant Rao v.
Puran Mal (1) the question of the interpretation of the phrase
“ following the property”’ in this section came before the Privy
Councily and their Lordships laid it down that the expression
means ** for the purpose of recovering the property for the trusts
in question, that, where property is used for some purpose other
than the purpose of the trusts in question, it may be recovered
without any bar of time, from the hands of the persons
indicated in the section.” The section is in the main designed
to meet a suit brought for the purpose of following misapplied
trust funds for the benefit of the trust.

““Or the proceeds thereof’.—It is not necessary that the
suit should be to follow the original trust property only. The property
may be that originally entrusted or it may be the property substi-
tuted in the place of the original trust property so loug as the

(11 6 AlL.1 at P. 9 (P.C)
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metamorphosis can be traced. It may also he the profits or fruits
of the original or substituted property.

Suit for account.—Section 10 of the old Act did not apply
to a suit for account. But the present Aect extends the applica-
tion of this section to suits for accounts. But of course though
lapse of time is not a bar under the present Act, the doctrine
of laches and acquiescence would apply in appropriate cases to
limit the account to a reasonable period.

The Article applicable to an equitable claim against a trustee,
liable to account, for an account and ascertainment of what may
be due, is the residuary Article 120, and not Article 62 and the
limitation does not begin to run until the ‘‘right to sue” acerues,
i.e., until there is an acerual of the right asserted mm the suit and
its infringement or at least a clear and unequivocal theat to
infringe that 1ight by the defendant, Consequently, the plea ot
limitation fails when the defendant is unable to specify the parti-
cular date at which the claim to an account was denied by him. (1)

Representative. —Representative in sec. 10 means the person
who as heiwr or executor or administrator represents the estate of the
deceased trustee and who has received, as such 1epresentative, the
specific trust property which is the subject of the trust. If property,
which 15 the subject of trust, has after the trustee’s death, passed
into the hands of his representative, as part of his estate, the cestu:
que trust can without bar of limitation recover from his hands that
specific property. Bat if it has been sold by trustee in his life-time
or has in any way disappeared and can no longer be traced and the
suit is brought against the representatives to make good the loss
out of the general estate, such suit is subject to the plea of limita-
tion under the Limitation Act, and time runs from the trustee’s
death, Article 98 seems to provide for such case, (2)

Adverse Possession.—As between cestur que trust and express
trustee no length of time is a bar: for the possession of
the one is the possession of the other and therc is no adverse
title  The rule that statute of limitation does not bar an
express trust holds only as between cestui que trust and trustee on

(1) Annamalai  Chettair v. Muthukaruppan Chettiar, 33 Bom.
L. R 168 (P. C.).

[2] See Rustomm’s Limitation (4th Ed. ) P, 101
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latter tor a npecial purpose?
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(b) Would the period
of hmitation, apphlicable to
the above, apply, if the smt
by the Cestui que trust is
against a stranger who has
become poesessed of the
trust property ?

(P. U. 1927).

Mere appointment as
executors or administrators
does not make thom
trustees

The Government and the
Secretary of State cannot
be trustees within the
meaning of this section.

[ SEc. 10.

the one side, and the strangers on the other. Sec. 10 only prevents
the statute running in favour of a trustee or persons claiming
through him otherwise than as assigns for value. In case of a
mere stranger to the trust encroaching on the trust property and
claiming adversely both to the trustee and cestui que trust, the
fact of the trust existing would not prevent the statute running in
his favour. Where a trustee while in possession has been dis-
possessed by a stranger and 12 years have run after the dis-
possession, the trustee and cestus que trust are both barred, the
limitation applicable in such case being the ordinary law of limita-
tion (Art. 142) unaffected by the provisions of sec, 10,

The rule applicable as between express trustee and his cestu:
que trust applies also as between the co-beneficiaries, 'Thus, where
a trustee is himself in possession and (by mistake) pays or overpays
rent to A, who is his cestui que trust, instead of paying it to B,
who is also his cestui que trust and that continues for (say 13
years), in such case A does not thereby acquire adversely against
B. But where trustee is not in possession, one beneficiary may
acquire adversely against another beneficiary. (1)

Executors and Administrators.—Mere appointment as execu-
tors or administrators does not make them trustees, This section
will only apply if they are appointed for a specific purpose.

Suit against an executor of a will for accounts will be governed
by Art, 120 and will not come under this section. All the circums-
tances have to be seen. If the property vests for a specific purpose
this section would clearly apply.

Government.—The Government and the Secretary of State
cannot be trustees within the meaning of this section, Suit against
the Secretary of State to recover a village of which the Govern-
ment had been in possession for over 50 years, held that the
Government not being in possession of property as trustee for an
indefinite time on behalf of the rightful owner, sec. 10 was in-
applicable and the suit was time-barred. (2)

But under certain exceptional circumstances the Government
can be a trustee within the meaning of this section. Thus, it was held
in Secretary of State v Bapuji Mahadeo (3) that under the special

[1] Rustomji's Limitation, PP, 101,108,
[2] Secretary of State v. Sakharam, 24 Bom. 23,
(81 39 EBom. 572
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circumstances of the case, money lying in deposit in the (iovern-
ment treasury as surplus sale-proceeds was money vested in
Government in trust for a specific purpose, and the suit to recover
the money was not barred by any length of time, The same view
has been expressed in a recent case by the Madras High Court, (1)

Endlish law compared.—The rule of English law that time
could never run in favour of an express trutee has now, by the
English Trustee Act, 1888, been considerably modified in favour
of innocent trustees, who can now plead the statute of limitation
to a claim in respect of a breach of trust from which they have
not derived any personal benefit.

The words of this section are certainly not wider, and it wounld
seem they are somewhat narrower than those of the FEnglish Statute,
Tt is a necessary condition precedent to the applicability of this
section that property should be vested in a trustee and accordingly
this section renders inapplicable many of the English decisions as to
directors and others being express trustees of money over which they
have control, (2)

11, Suits on foreign comtracts.—(1) Suits instituted
in Britsh India on contracts enteied into a foreign
country are subject to the rules of limitation contained
in this Act.

(2) No foreign rule of limitation shall be a defence
to a suit instituted in British India on a contract enter-
ed into a foreign country, unless the rule has extingui-
shed the contract and the parties were domiciled in
such country during the period prescribed by such rule.

NOTES.

Scope of the Section. - This section is in express terms con.
fined to suits on foreign contracts, but apparently the principle
underlying the section is one of universal application and shonld be
extended to all foreign obligations. Thus, when decrees of Courts
of Native States are transferred to Courts of British India, it is the
law of limitation prevailing in Courts of British India that is
applied, (3)

(1) Secretary of State v. Radhikn Prasad Bapuli, 46 Mad. 259,
f2] 1898 P.R, 34
[3] Hukum V. Gyaneudar, 14 Cal. 570,
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“It has become almost an
axiom 1 junsprudence
that alaw of lumtation 14
alawhaving reterence only
to the lex fors » Develop
the above statemont.

(A. U 1920).

In what conditions 18 the
lex locs preferred to the
lex forr for the purposes
of limitation ? Discuss the
justice ot the rule

(P. U 1920)
[Ans . The general pun-
ciple of Private Interna-
tional Law 1s that matters,
which relate to the order
of procedute, as m case of
Immitation, mecluding not
only the mode of proceed-
g but also the forms of
remedies, aie goveined by
the lex for:, while those
touching the essentials of a
ught of action 1egulating
the obligation itself aio

governed by the lex loem

Where the remedy 1s
extinguished but not the
right, the action to enfoice
tho night 18 nghtly govern-
ed by the law of the forumn

However, if the nght 1t-
self s oxtingmished by the
foreign law, and not moiely
the remedy to enforce 1t by
suit, there 18 left no obh-
gation upon which action
can be founded any where,
and thus the plamtift 18
barred 1 linune and can-
not appoal tothe law ofthe
forum which can only help
him 1 realising his  exist-
mg nght Under such a
case the lex locs 18 preferr-
ed because the lex fort can
only help when according
to the lex loci there 13 a
subsisting night to ho en-
torced |
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Principle.—“It is a rule that personal contracts are to be
interpreted according to the law of the place, where they are
made. It s a rule equally well settled that remedies on contracts
are to be regulated and pursued according to the law of the place
where the acti on is instituted, which law 18 commonly called the
lex fors and not by the law of the place of the contraet,” The
reason for this ru le, according to Mr. Justice Story, 18 obvious.
“Courts of law are instituted by every nation for its own conveni-
ence and benefit, and the nature of the remedies and the time and
manner of the proceedings are regulated by 1ts own views of jus-
tice and propriety, and fashioned by its own wants and customs.
It 1s not obliged to depart in a matter of procedure from 1ts own
notions or judicial order for mere comity of any foreign nation.
As arule, statutes of limitation are to be considered to fall within
these remarks. In cases, therefore, where an action 1s brought in
one country upon a contract made in another, a plea of the statute
of hmitation existing 1n the place of contract 1s not a good bar
but a plea of the statute existing 1n the country, where action
s brought 18 a good bar.”(1)

‘“‘T'he rule which applies to the case of contracts made in one
country and put in smt in the Courts of another country appears
to be this, that the interpretation of the contract must be governed
by the law of the country where the contract was made, the mode
of suing and thetime within which the actionis to be brought
must be governed by the law of the country where action 1s
brought.” (2) 1t is only lex for: which determines the time during
which a suit must be brought.

This prineiple 18 contained 1n this section which lays down
that contracts entered imto a foreign country are subject to the
provisions of this Act

Sub--section (2).— ‘' Extinguished the contract” means
“extinguished the right resulting from the contiact.” If the right
itself has been extingmished by the law of the country in which
the contract was made, then the benefit of the law of such country

can be claimed but where ouly the remedy has been harred ‘by the

(11 Bsnning, 3rd Ed. P,11
[2] Pe) Tindal, C. J in Tumbey v. Vignier, ! Bing N 8. 151
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foreign law, a suit can be brought in British Indiwa, if it ix not
then barrad by the [ndian Taw of Limitation.

A rule of foreign law can he pleaded if the following
conditions are satisfied.

M

that the rule extinguishes the right or obligation
itself and

that hoth the parties were dommeiled 1n such country
during the period presciibed by such rule.

.

PART ILL
CoMruraTiON OF PERIOD OF LIMITATION,

12. Exclusion of time in legal proceedings. —(1) In com-
puting the period of limitation prescribed for any suit,
appeal or application the day from which such period
is to be reckoned shall be excluded.

(2) In computing the petiod of limitation presciibed
for an appeal, an application forleave to appeal and an
application for a review of judgment, the day on
which the judgment complained of was pronounced,and
the time requisite for oblaining a copy of the decree,
sentence or order appealed from or sought to bhe
1eviewed, shall be excluded.

(3) Where a decree is appealed from or sought to
be reviewed, the time requisite for obtaining a copy
of the judgment on which it is founded shall also
be excluded.

(4) In computing the period of limitation pres.
cribed for an application to set aside an award, the time
requisite for obtaining a copy of the award shall be
excluded.
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tation ot the period of h-
mitation in sut ?

(¢ U 1916).

What 19 the 1ule relating
to the exclusion of the
peniod requisite tor obtamn-
mg coples m  computing
the period of lhmmtation
prescuibed tor an appeal ?

(P. U. 1922).

A wishes toappeal against
an oader of a Sub-Judge.
Would the time spent m
obtammng the copy of the
ordet be excluded n com-
puting the period of lmm-
tation prescribed for the
appeal ? (ive your reasons.

(P. U. 1924)
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No disaretionary power
under sec. 12,

Meaning of sub-see. (1)

The rule 18 to exclude
the first and inelude the
last day.
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NOTES.
Analysis.—This and the following few sections lay down
certain rules for computing the period of limitation. The
following 15 an analysis of this section :

Tn case of The period to be excluded in
computing the period of
himitation.

1 The day from which such

1 any suit, appeal or {
period is to be reckoned.

applieation.

1 The day on which the
judgment complamed of
was pronounced.

2 Time requisite for obtain-
ing a copy of the decree,
sentence or order.

2 (m) an appeal

(b)) an appheation for |
leave to appeal

() an application for
review of judg-

ment L

3 (a) an appeal from 1 Time requisite for obtain=

a decree ing a copy of judgment on
@) review of a which the decree 1s founded.
decree

Time requisite for obtaining

4 an application to set{
a copy of the award.

aside an award

Difference between sec. 5 and sec. 12.—Section 518 discre-
tionary but section 12 1s mandatory. Under section 12 the Court is
not given any discretion and the litigant 1s entitled, as of right,
to exclude the period spent in obtaming the copies.

Sub-Section (1).—It meuns that the date of the acerual of
of the cause of action should be excluded. Thus, inasmit on bond
where a day is specified for payment, the period of hmitation is
to be computed from, and exclusive of, the day so specified, as
being the day on which the right to sue accrues. Similarly, in
the case of a promissory note payable on demand, the day on
which the note was executed is to be excluded.

Day.—In computing a calendar month or year it is sufficient
to go from one month or year, to the corresponding day in the
next, and to exclude from the computation the day “from” which
the month or year is calculated, so that two days of the same
number are not included. (1)

[1] Kashihanta V Rohmikanta, 6 cal, 825, Deb V Ishan, 13 C L. R, 153
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As a general rule Courts refuse to take notice of the frac-
tion of a day. When 80 many clear days, or 80 many days at least
are given to do an act, or not less than so many days are to
intervene, both the terminal days are excluded from the computa-
tion. In other cases, it would seem, the rule is to exclude the
first and include the last day. ‘“T'me requisite’” must be com-
puted by whole days, not by hours. Days must be reckoned from
midnight to midmght, and if appellant is entitled to deduct any
part of a day, he is entitled to deduct the whole of that day.

Time requisite for obtaining a copy.—The time taken actually
in obtaining copies is to be deducted in calculating the period of
limitation, but the time must be requisite, t.e., properly required,
in other words, time which is taken reasonably and with proper
steps, using all due diligence. ‘‘Time requsite” begins when
application for copy 1s made to the proper official and ends when
it 1s ready for delivery. Amny period outside these two limts
falls beyond the purview of sec. 12. This 1s the general rule
But what is time requisite for obtaining copies must of necessity
depend upon the practice and rules n force in each Province and
it is difficult to formulate any general principles on this question.

Application for copy—when to be made.—Exclusion under
this section can only be claimed 1f the application for the copy 1s
made at a time when the right to present an appeal subsists. Tf
the time within which an appeal may be presented is allowed to
expire, the subsequent presentation of an application for copy
cannot entitle the appellant to present an appeal by excluding
from computation the time requisite 1in obtaimng the copy.

Who must obtain copies.—The words ‘‘time requisite for
obtaining a copy” in the second aud third paragraphs of this
section are not confined to cases where the person appealing has
in person or by a properly anthorised agent applhied for a copy of
judgment or decree. The language of the section is general. It
does not say by whom the copy is to be ohtained. Itis not
necessary that the application for the copies should be made by
the appellant or some duly authorised agent nor is it necessary to
show tor what purpose the copies were obtained. ‘1)

[1] Ram Kishan v. Kashi Bai, 29 All 264, Aminuddin v. Pyar, 43 Mad 633.
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Delay caused by the
neglect of officials would
be allowed.

The period between the
date of judgment and the
date of signing the decree—
when to be excluded and
when not.

Aggregate period to be
deducted

Time overlapped to be
excluded once

Time from date ot apph-
cation till re-opeming of
Court to be deducted,
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Negligence and delay in making copies. —Delay caused by the
neglect of officials who issue copies or who are required to give
notice when such copies are ready would be allowed but delay
caused by the negligence of the applicant himself cannot be
allowed.

Where decree not signed.—In computing the time to be ex-
cluded under this section from a period of limitation, the time
requisite does not begin until an application for copies has been
made. If, theretore, after judgment, the decree remains unsign-
ed, such interval is not to be excluded from the period of limita-
tion, unless an application for copies having been made, the appli-
cant is actually and necessarily delayed through the decree not
having been signed. (1) Although an application for a copy is
made before the decree is signed, the entire time during which it
remained unsigned cannot be deducted, but only the time from
the date of the application till ths signature of the decree, non-
signature prior to the application having no effect at all. (2) But
where the application for a copy is made after the decree is siguned,
no allowance whatever can be made for any part of the period
during which it remained unsigned.

Separate applications for copies of judgment and decree.—
Applicetions for copies of the judgment and the decree must be
made before the expiry of the time for fihng an appeal, Where
avplications for copies of judgment and decree are made at different
times, the aggregate of the periods, required to grant the copies,
after the applications are made, can be excluded. (3)

The time taken 1n obtaining a copy of the judgment and the
time taken 1n obtaining a copy of the decree must both be excluded
except when these two periods overlap each other; and where they
do overlap, the time overlapped should be excluded only once. (4)
Questions of this nature probably depend more or less upon the
practice of each Court.

Court closed when copy ready.—The time from the date of
application till re-openng of the Court after vacation should be

[1] Bech: v. Ahsanullah, 12 All 461 (471) (F. B )
[2] Yamap v. Antaji, 78 Bom. 442,

[8] Macmillan and Co., Ld, v. Cooper, 88 Bom. 202, Timappa
v. Manjaya, 48 Bom. 433,
[4] Blﬂani anta v. Kali Mohan, 21 ¢ W N. 217 ; Ramzan v,
d. Ishaq, 47 A1l 39 ; Hadshah v. Pandurang. 26 N.L R.
66 (1. B.), AL R, 1930 Nag. 118.
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deducted as time requisite for obtaining a copy, though notice of
readiness was posted on board during vacation, as the applicant
was not bound to take cogmisance of the notice, (1)

But where in accordance with the High Court’s Rules, a noti-
fication had been published that arrangements would be made for
granting copies during the vacation, held that all steps for obtain-
ing copies must be taken during the vacation, and the period be-
tween the date on which the copies were ready for delivery during
the vacation and the day of re-opening of Court will not be deduet-
ed as tume 1equisite for obtamning copies. (2)

Copy sent by post.—" Where a copy of the judgment and
decree 18 applied for and sent by post in accordance with the rules
for the sapply of copies through the post, the period intervening
between the completion and the despatch of copies should be
included in the time reqmmte for obtaining the copies, that is, the
time to be allowed for getting copies should be calculated from the
date of application up to the date when the copies are despatched,
and not up to the date when the copies are ready for delivery.” (3)

It 15 submtted that where copies are sent by V. P. P, the
time up to the tender of the V P, P, to the applicant should be
deducted,

Closing of Court after delivery of judgment.—Where juigment
was delivered in a case on the afternoon of the last Court day
before the vacation, when it was too late to apply for a copy of the
judgment, and such application was made on the day of re-opening
and appeal was filed afterwards which could have been in timne if
the period when the Court was closed were allowed to be deducted,
the appellant was held entitled to deduct that period. 4)

Where the Court was closed on and from the day following
that on which the decree was signed and a copy was applied for
on the next re-opening day, the time during which the Court was
closed should be excluded for the purpose of caleulating the period

[1] Khub Chand v. Harmukh, 34 AllL 41,
[2] Appalaswam v. Narayanswami, 36 M L. J. 61,

[8] Allah Bakhsh v. Munmicipal Committee, A.I, B. 1826 Lah 223,
92, 1.C. 96d.

{4] Saminatha v. Venkatasubba, 27 Mad 21; Abdul Ghaffar v.
Kasulunnissa, A. L R, 1822 Oudh 39.
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The appellant 18 entitled
to the benefit of this secc-
tion mn such case®

This section is applicable
to applications for leave to
appeal to Prnivy Council.
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of limitation for preferring an appeal in addition to the period
between the date of delivery and the date when the decree was
signed. (1)

Where ajudgment was passed on 27th Sept. 1913 and the
decree was prepared and signed on the same day and the annual
vacation began on the following day and the Court re-opened
on 1st Nov, and the appellants applied for a copy of the
judgment on 3rd Nov. and for a copy of the decree on 13 Nov.
and both copies were ready and were delivered on Z2lst Nov.
and the appeal was filed on 28th Nov. in the Lower Appellate
Court : Held that the whole of the time from the delivery of
judgment to the re-opeming of the Court on 1lst Nov. was part
of the time requisite for obtamming copies of the judgment
and decree and that this must be so whether the appellant
applied for copies on the day on which the Court re-opened or on
some later date. The date on which the application for copies was
made has no bearing on the question whether or not the period of
vacation should be deducted. (2)

Application for copy made after re-opening while right of appeal
subsists,—Provided that copies of judgment and decree have not heen
obtained previously, 1f the period prescribed for the presentation of
an appeal expires on a day on which the Court is closed, and if the
appellant applies for such copies on the date of the re-opening of the
Court, whilst his right of appeal is still alve, he 18 entitled to the
benefit of the time requisite for obtaimng the copies, and if his
appeal be presented before the expiry of that time, 1t is not barred
by hmitation. (3)

Applcation for leave to appeal to privy council.—This section
is applicable to applications for leave to appeal to Privy Counel ;
hence time occupied in obtaining copies of the decree and judgment of
the High Court will be excluded from computation under sub-
sections (2) and (3).

(1] Sr Chandan v Haroo Seth.13 C. L. J 544,

[2] Debi Charan V Mehd: Hussain, 1 P.LJ. 485 (490), 85 IC. 188,
Munshit Mahton V. Lachman, 10 P.L.T. §45, A,LR. 1929 Pat.
615 (616). [Tl

[8] Attr1 V. Ramkishan, 11 Lah 111, AI R. 1980 Lah, 216, Pandhainath
V. Banker, 26 Bom. 686; Tukaram V. Pandurang, 26 Bom 584 (585).



Skc. 12.] STUDENTS' LIMITATION ACT.

Time spent in taking unnecessary copies:—In reckoning the
time for presenting an appeal, the time required for obtaining a copy
of the decree and judgment must be excluded, even though by the
rules of the Court it 18 not necessary to obtain such copies. (1)

““In a second appeal, the time requisite for obtaining a copy
of the decree of the Court of first instance cannot be deducted, such
copy not being required to be filed along with the memorandum of
second appeal. (2) So also, the time occupied i obtaimng a copy
of judgment of the Court of first iustance will not be deducted in
Computing the period of limitation for a second appeal, because
it is not a judgment on which the appellate decree 13 founded
within the meaning of the sub-section (3), and a copy of it is

unnecessary even though the High Court makes a rule under
which the memorandum of second appeal is required to bhe
accompanied by a copy of the judgment of the Court of first
instance, such a rule cannot have the effect of altering the period
of himitation preseribed by this Act Therefore, inspite of the
existence of such a rule the appellant before the High Court will
not be entitled to deduct the period requisite for obtaining a copy
of the first Court’s judgment. (3) This s also the view of the
Rangoon High Court, but that High Court 1s also of opinion that
in certain exceptional cases the Court may 1n its discretion excuse
the delay caused in obtaimng the judgment of the Court of first
instances” (4) See also the decision of the Lahore High Court
in a recent case: An applicant in the second appeal is not enti-
tled as of right to deduct the period spent in obtaining a copy of the
first Court’s judgment, but the Court may make an allowance, if he
had applied for it before expiry of limitation for filing the second
appeal. (5)

Where a judgment passed on review does not give all the facts
of a case and modifies a portion of the first judgment, the two judg-
ments are really one and copies of both are necessary and the time
spent for such can be deducted.

[11 Jipbhoy N Surta v. T. 8. Chettiar Firm, 6 Rang 302 (P.C.), 30 Bom,
LR 842

[2] Pirathi v. Venkataramanayyan, 4 Mad. 419.

[8] Narsingh S8ahai v. Sheo prasad, 40 All, 1 (F.B), Chumlal v. Dahya-
bhai, 32 Bom. 14. :
Jagu1 v Daulat, A. I R. 1928 Lah, 755 (756), 112 1.C. 46.

[4] Maung PO Aung v. U Bya, 3 Rang 310, S8ee H.C. Mitra’s I.L. Ae
rP, 111-112,

[5] George Gowshala v. Balah Ram, 103 I C. 498, A. L. R. 1917 Lah 717.
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Timme tahen 1n torwarding
an application tor copy and
m  transmitting the same
from Cowtto jail 18 to be
oacluded.

A lends Rs 100 to B on
1st Jan. 1925 . Bombay
B theteafter 19 employed
m Baroda and 1esides
there, A files a st aganst
B 1n Bombay to recoyver the
amount due to lnm on 1t
Jan 1929, 1s tho st
baired by hmutation ?

(B U Apul, 1929)

[ Ans : No, the time dur-
mg which B was absent
trom Bntish India 19 to be
excluded ; and the wwt-
will be 1n time, 1t B was
absent tor mme than a
year. ]

State buiefly to  what
extent, 1t any, 14 the peniod
of lunitation prescnbed tor
a suit o1 an appheation
affected by—

(a) legal disability ,

{(b) absence of defendant
from Bnitish India

(B U Oct 1929).

A passed a promissory
note payable on demand m
tavour of B on the 1st of
June 1915 A was absent
out of Bntish India from
1st Jan 1916 and 1etained
to India on the 381st Dee
1918 B filed a smt on the
1st Dec 1920 The suit
was dismissed as time-
barred Would you advise
the client to go up m
appeal ?

(A E. Feb. 1926)
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Appeal by prisoner.——Time taken in forwarding an application
for a copy on behalf of an appellant in jail and in transmission of
such copy to the jail as well as the time occoupied in the actnal
preparation of the copy, is time requisite—the period beginning
from the date of his application and ending on the date when the
copy is delivered to him in jail.

13. Exclusion of time of defendant’s absence from British
India and certain other territories,—In computing the period
of limitation prescribed for any suit, the time during
which the defendant has been abhsent{ from British India
and from the teiritoiies beyond British India under the
administration of the Government shall be excluded.

NOTES.

Scope of the Section.- -This section applies to the absence of the
defendant only, 'There is no provision for the plaintift’s absence in
the Limtation Act, whether it be voluntary, e.g., absence after attain-
ing majority or involuntary, e, ¢., by transportation. The absence
of the plaintiff cannot help him at all, he must sue within the time
allowed throngh an agent, if necessary,

Absent: — The words “ absent from British India ” should be
construed broadly and not limited in their application only to such
persons as have been present there, or would ordinarily be present
or may be expected to return, The word ‘absent’ includes a person
who had never been present in British India, Absence does not
necessarily imply a previous presence, Even where the defendant
pays occasional visits to Dritish India, this section will apply.

Absence of defendant omt of British India must be strictly
proved, Where a plaintiff said that a defendant was absent from
Britisih India for a certain period and that he was entitled to dedunct
that period, he/d that all this should have been specifically pleaded
and that the plaintiff would be required strictly to prove the period,
which he is entiled to deduct nnder this section, (1)

[1] Penyanna v. Arasu 9 M. I. T. 217, 9 I C. 568,
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The section applies even when to the knowledge of the plaintiffs,
the defendants, partners in a firm, are, during their period of
absence, carrying on business in British India through an anthorized
agent, (1)

If the defendant actually returns to British India, the plain-
tiff's ignorance of the fact of such return does not prevent the
operation of limitation. (2)

Presumably in suits against the Secretary of State for India the
defendant is not considered as absent from British India, So also
as a prince can be sued through lus agent, his absence from British
India cannot be deducted. (3) .

Execution proceedings, applications and appeals.—It should be
noted that the section 18 restricted to swits and does not apply to
proceedings 1n execution of a decree, So also 1t does not apply
to applications or appeals as 18 evident from the expressions
‘prescribed for any smt,”

Several defendants—absence of ome.—The period of the
d:fendant’s absence can be excluded as against lum only and not
also as agamst us co-defendants, 1. e , absence will save limitation
only as agaimnst the absentee defendant, and not also as agamnst
those who are within the junisdiction. (4

Absence after accural of cause action.—This section 1s not
affected or qualified by the sec, 9 and therefore 1f even after limt-
tation has commenced to run defendant leaves British India the
pertod of absence can be excluded. Dut 1t 18 otherwise 1
English law. In England if the cause of action accrued at the
time when the defendant was in England, lus subsequent absence
would not opesate to save lumtation,

.

So also this section does not cause the exclusion of time
of the defendant’s absence from Bntish India to cease altogether
when he retnrns thereto sc as to prevent a plamnuff taking ad-

[1] Poorna Chunder v Sassoon, 25 Cal 496

[2] Mahomed v Claiajone, 2 N W P 173,

13] Sayanp nao Gakwar v. Madhavrao 83 Bom. 12, 30 Bom.
L. i, 1463,

[4] Palanmwppa v Veerappa 41 Miud 446 - wit against a partner-

ship irm-One p utner absent fiom British India Deduction of
tin: as vrunst ahsentes defendant alone.
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[Ans* Yes, I would advise
the chient to appeal against
the ordor of disimssal Ex-
cluding the period during
which A was absent from
Butish India, 10, trom 1st
Jan 1916 to 3lst Dec 1918
B has filod the smt within
the period of hmitation, viz,
8 years ]

A partnership firm con-
gsisting of A, B, and C
carries on business in Bom-
bay On 10th March 1925
the firm m the usual couise
of business bartows i Bom-
bay a sum ot Rs 10,000
fiom Don a demand pro-
missory note It 19 found
as a fact that fiom 1st Jan
1926 to 81st Dec. 1927 A
resided 1n Bhavnagar On
Ist Jan 1930, D flles a smt
m the High Comit of Bom-
bay agamnst A, B and C Is
the smt within time, and 1t
80 against whom?

(ACE Bopt 1931)

The peniod should be
oxcluded, notwithstanding
that such period had begun
to run betoro the defendant
left British India
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A place out of Bntish
India which 18 merely
military occupation by an
army despatched by the
(iovernment of India 18 not
a ‘teintory under admim-
stiation of Government’

Special case considered
when the subject-matter 1<
out of Butish Tudia

What are the conditions
which would entitlo a plam-
uff to the exelusion ot time
durning which he has been
prosecuting  another civil
proceeding agamst the de-
tendant 1 a Coutt whieh,
tor defeet ot yjunsdiction, 19
unable to entertain 1t?

(P U 1926)

When and to what extent
may the tune spentn taking
proceedings 1 a wiong
Court be excluded m com-
putmng the pertod of lumta-
tion foraswt or appheation?

(A. U. 1923).

(a) On 5th Jan 1921, A
mstitutes agamst B a smt for
possession of agneultural
land The period ot hum-
tation preseribed tor the
smt expnod on 15th Nov
1920, A contends that he
has beon prosecuting muta-
tion proceedings about the
same land betore the Re-
vonue officer and that ex-
cluding that period the suit
18 within time  1s the eon-
tention sound?

[ SEc. 14,

vantage of a subsequent absence of the defendant, but allows thg
whole time o¢cupied by any number of absences to be counted, and
that, whether the time had begun to run before the first absence
or darmng it, (1)

Territory under administration of Government.—Plaintiff 18 entitled
to deduct the time during which the defendant was staying in
Basia as that place was not under the admimstiation of British
India except for military occupation, (2)

Special case.—\Where the land, the subject of the smt, had
been transferred to foreign terrtory by a sudden change mn the
comse of the nver Beas, 1t was held that the defendants, who
cultivated the land, wete ceirtainly absent from British India
during the period for which the land remained 1n foreign
country. (3)

14 Exclusion of time of proceeding bona fide in Court
without jurisdiction.—(1) In computing the period
of limitation prescribed for any suit, the time
during which the plaintiff has been prosecuting
with due diligence another civil proceeding, whether
in a Court of first instance or in a Court of Appeal,
against the defendant, shall be excluded, where the
proceeding is founded upon the same cause of action
and is prosecuted in good faith in a Court which,
from defect of jurisdiction or other cause of a like
nature is unable to entertain it.

(2) In computing the period of limitation pres.
cribed fo1 any application, the time during which the
applicant has been prosecuting with due diligence
another civil proceeding, whether in a Court of first
instance or in a Court of appeal, against the same
party for the same relief shall be excluded, where such
proceeding is prosecuted in good faith in a Court
which, from defect of jurisdiction, or other cause of
a like nature, is unable to entertain it.

[1] Beake v. 4 All Hanmantram v, Bowles, 8
Bom, {61,
[2] Fakhrullah v. Ramsarup, 45 All 18.

[3] Gulabv. Pira, 34 P, R. 1889

Davies, 530,
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Explanation L.—In excluding the time during which
a former suit or application was pending, the day
on which the suit or application was instituted or
made, and the day on which the proceedings therein
ended, shall both be counted.

Explanation I.— For the purposes of this section, a
plaintiff or an applicant resisting an appeal shall be
deemed to be prosecuting a proceeding.

Explanation II.—For the purposes of this section,
misjoinder of parties or of causes of action shall be
deemed to be a cause of a like nature with defect of
jurisdiction.

NOTES.

Conditions.—In order that this rule may apply the person
claiming the benefit of it must have fulfilled all its conditions-—

(@) The proceeding which he was prosecuting must have
been a civil proceeding.

(5) 1In the earlier civil proceeding all the defendants in
the latter suit should have been parties.

(¢) The suit in which the plaintiff claims the bene-
fit of this rule must be founded on the same cause of

action as the former civil proceeding.

(@

The former civil proceeding must have been pro-
secuted with due diligence.

(¢ In prosecuting the earlier civil proceeding in the
wrong Court the plamtiff must have acted mm good
faith.

(f) The incapacity of the Court in which the earlier
civil proceeding was 1mstituted must have been due to
(1) want of jurisdiction, or (1) other cause of a like
nature.

(9) The expression “is unable to entertain” means is
» unable to go into the merits of the case.
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Give your reasons.

(b) If mn the same suit
the contention of A be that
he has been prosecuting
proceedings about the same
land, though on a different
cause of action 1n the Court
of the munsiff, would the
time spent in these procee-
dings be excluded? Give
your reasons. (P. U, 1924,)
[Ans: (a) the contention 18
not sound, Mutation pro-
ceedings are not civil pro-
ceedings 1n the terms of
the language of sec 14, nor
does the Revenue Officer
constitute a Court As a
matter of fact the Revenue
Officer entertains such pro-
ceedings as an executive
officer of Government. Vide
26 All 382,

(b) Here too, sec 14 can-
not help the htigant, Time
spent 1n proceedings on a
different cause of action
cannot be excluded ]
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Principle undeilying the
section explamed.

See 5 allows discretion
and see 14 allows no such
diseretion.

Seetion apphies to suits
and applications and not to
appeals

But the reasonable prn-
eiple of this  section may
be apphed to appeals

(h) The period which the ruld permits to be excluded
ist—

(?) the time during which the earlier suit or application
was pending or being made,

(3) the day on which the suit or appheation was instituted,

(211) the day on which the proceeding terminated, and,

(+) the period hetween the decision of the first Court

and the disposal of an appeal therefrom, provided
the latter was prosecuted in good faith.

Principle.— In a Full Bench case (1) Strachey, C J. explains
the true principle underlying this section. It 1s” said Has Lord-
ship, “the protection aganst the bar of limitation of a man
honestly domng his best to get his case tried on the merits hut
failing through the Court being unable to give him such a tmal,
it 18 applicable not only to cases 1n which a man brings his suit in
the wrong Coutt, i.e., a Court having no jurisdiction to euntertain
it, but also where he hrings his smt m the right Court
but is nevertheless preveuted fiom getting a trial on the
merits by something which, though not defeet of jurisdiction, 1s
analogous to that eftect.”

Difference between sec. 5 and sec. 14.—Sec. 5 allows a
discretion the wording bemg ‘“‘may be admitted” while sec. 14
allows no such diseretion the wording ha “shall be excluded”.

Scope of the Section.—This section apphes to smts and
applications only and mnot to appeals Cuncumstances contem-
plated mn this seetion may, and ordinarily would, constitute a
sufficient cause m the sense of see 5. The reason why this section
18 hnmted to Courts of original junisdietion 1s merely because the
earlier section [sec. 5] gives a large and more unfettered power m
the same behalf to Appellate Courts. 'The reasonable principle of
this section may, therefore, ba applied to appeals. (2) So also on the
analogy of this section, the time spent 1n a suit wrongly filed for

[1] Mathura V. Bhavani, 22 Al}. 2563

[2) The sec. hss been apphed 1n 49 All 355 and A. L R 1928 Lah.
136 wheie the appeal was filed 1 a wroug Comt through a dona fide
mistake nnd there was no lack of due diligence when the mistake was
found out.
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getting on order set aside might properly be deducted in com.
puting the period of limitation for subsequently filing an appeal
from such an order. (1)

Prosecuting.—The plaintiff is “prosecuting” a civil proceeding’

within the meaning of this section during the whole time that he
was 80 engaged whether in appeul or otherwise, and when he has
appealed, during the interval between the decision appealed from
and the filing of the appeal. He has been equally *‘prosecuting”
a civil proceeding when he was defendant in the former swit, and
in that suit he was urging the same claim as that which he
prefers in the second suit as plaintiff.

Due diligence.—Whether a proceeding was prosecuted with
‘due diligence’ or not is a question of fact depending upon the
circumstances of each case. No hard and fast rule can be
prescribed for determining it. In Govindsami v. Sami Padyachi
(2) it was held that filng of a suit on the last day of limitation
and that too in a wrong Court, disproves diligence. Tha relief,
is to be given on strict principle of equity and ‘“Equity aids
the vigilant” should not be forgotten.

“Civil Proceeding’’ in a “Court’’.—This section requires that
the proceedings must he “civil proceedings” and also they are
proceedings of a “Court”. In order to decide whether a proceed-
g should properly be toarmed a civil proceeding in a Court, it is
necessary in each case to examine the precise nature of the
proceeding and the constitution of the authorty before whom
such proceeding is taken. The expression ‘‘civil proceeding’ 1s
used in this section as opposed to a criminal proceeding, It
includes a proceeding by way of appeal or revision. The section
makes no distinction between a Civil and a Revenue Court,
and accordingly the prosecution ot infructuous civil proceeding
in 8 Revenue Court (as distinguished from a Revenue Officer)
can he excluded (3)

An application for mutation of names is not a civil proceed-
ing. An application to the Collector to take action under sec.
11 A of the Bombay Hereditary Offices Act 18 not a civil proceed-

[1] Sitaran v Nimba, 12 Bom. 320.

[2] 48 M. L.J. 70,

[8] Govindo v. Man-on, 15 B. L. R. 86 (Contia: A proceeding in a
Revenue Court 18 not a civil proceeding—83 P. R. 1914, 26 1 C 441).
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The meaning of “prose-
cating”.

No hard and fast rule
can be prescubed for de-
texnuning ‘due diligence’

The precise natuie of
the proceedmg and the
constitution of the autho-
nty before whom such
proceeding 18 taken should
be considered 1n determin-
mg the meaning of “Civil
proceeding i a Court”,
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The meamng
of ‘Court.

Identty of parties is
essential.

No exclusion of time
allowed where there are
several defendants in the

nig in a Court within the meamng of this seetion. Henee, time
taken up in such proeeeding eannot be exeluded,

Cowt.—The ‘Court’ in this section refers to a Court in
British India and does not mclude a foreign Court, such as a
Court in a Native State,

Civil proceedimgs in a Court cover crvil proceedings before
arbitrators whom the parties substituted for the Court of law to
be the judges of the dispute beween them. An arbitrator should,
therefore, exclude the time spent 1 prosecuting 1n good faith the
same claim before an arbitrator who was without jurisdictions (1)

A proceeding before an Official Assignee is a proceeding in
an Insolvency Court. Therefore the Insolvency Proceeding before
an Official Assignee is a civil proceeding. (2)

The Settlement Officer, the Commissioner, and the Board of
Revenne are not Courts but executive officers of Government.

Uunder the rules framed by the Bombay High Court, the
Collector 1s not a Court for the purpose of setting aside a sale
under see. 311 of C. P. Code (1882).

A Conciliator acting under sections 10, 11, 11 B of the Deccan
Agriculturists’ Relief Act is acting purely as an administrative
officer and not as a Court.

A Collector appointed under the Deccan Agricnlturists’ Relief
Act is not a Court. The time occupied in proceedings before a
Revenue Officer (and not before a Revenue Court) cannot be
deducted under this seetion.

“Against the defendant”.—Identity of parties is essential (¢f.
sec, 2), The section allows no deduction of time occupied in litiga-
tion against a wrong party, but it will be allowed if the first suit
was against two defendants and the second against one of them, (3)

‘Where there are several defendants in the second suit, and the
former suit was instituted against only one of them, no exclusion of

[}] Ramdutt Ramkissen v, E. D, Sassoon & Co,, 58 Cal. 1048 (P C.)

[2] N K. M. M. Chetty v. Lutchman, 12 Bur. L I'. 83,52 I. C.
934 (¥35.)

[3] Seth Kahandas v. Dahiabhai, 8 Bom,. 182,
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time will be allowed, e. g., Ina suit by A against B and C the
defendants plead limitation, A answers that he was prosecuting
a suit on the same cause of action against B and that suit was
dismissed for want of jurisdiction. He is not entiled to a deduction
of time as the first snit was against B alone and the second suit is
against B and C. (1)

Same cause of action.—It is not necessary that the second suit
should be a ‘literal copy’ of the first, But there must be substantial
identity of the causes of action in both snits, The person claiming
the benefit of this section must be claiming in both suits on the same
title. If plaintiff sues under one title in wrong Court and then
under another title in the proper Court, the period occupied by the
previous proceeding will not be exclnded as two causes of action are
not identical,

Identity of causes of action is essential, e. g, A sued for re-
demption, and in that suit he claimed to deduct a certain sum of
money which he alleged B, the mortgagee, had orally agreed to be
due to him on an account stated, The snit was dismissed. A
then sued B for the amount alleged to be due on the account stated.
As the first suit was on the mortgage and the second suit was on
the alleged account stated, A was not allowed to deduct the time
spent in prosecuting the redemption suit. (2)

Prosecuted in good faith—A person who acts on an honest
though mistaken belief will be said to have acted in good faith pro
vided that belief was formed with due care and attention. “The
basic principle of relief underlying this section is that it is not
always possible for every individual to follow the right course of
legal procedure. Mistakes are possible due to the complexities of
legal procedure or bad legal advice, or some ambigunous order or
practice of the Courts and so on.”

Indulgence under this section should be granted ouly in cases
where the error is one that might be committed by a reasonable and
prudent man exercising due diligence and caution,

Ignorance of law or ill advice of a pleader does not necessarily
or prima facre establish a want of good faith, This section is appli.

[1] Nilmadhab v. Krishtodoss, 5 W. R, 281.
[2] Mangu Lal v. Kandhi Lal, 8 All, 475,

LIMITATION ACT. 67

second smt, and the
former smt was nstituted
against only one of them.

There must be substan-
tial 1dentity of the causes
of action 1n both suits

The time should be de-
ducted if prosecuted bone
fide and with due dih-
gence

X, a resident of Bombay
advanced at Bombay
Rs 1,000 to Y, a resudent
of Ahmednagar on the
1st Jan. 1923, Y did not
roturn the loan and X sued
him (Y) for his money
the  Presidency Ball
Causes Court at Bombay
on the 10th Nov 1925 Y
resisted the swmit on the
ground that he was an
agricultunist and therefore
thr Fombay Court bad no
Jurisdiction to try the suit.

The 8mall Causes Court
held that Y was an agn-
culturist and returned the
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plamt for presentation to
the proper Court on the
11th Jan. 1926. X present-
ed the plamnt in the Ah-
mednagar Court on 1st
Feb. 1926 and claimed
exclusion of time taken up
by the proceedings 1n the
Small Causes Court at
Bombay. During the
trial 1t was found that X
was aware of the status of
Y as an agniculturist but
filed a suit at Bombay to
harass him (Y) Is the smt
n the Court at Admedna-
ga1 n tume ?

(A.E Aug 1930)

A filed a smt for re-
covery of money on the
day when the Coutt open-
ed after summer vacation,
It was held that the Court,
1 which the suit was filed
was not the proper Court
and therefore, the plamnt
was ondered to be 1etuined
to the plaintiff for being
presented to the proper
Court but the plamnt was
actually dehivered to the
plamtif some tiune after
Plamtiff filed the plant
1 the proper Court on the
same day. It was contend-
ed that the plamtiff should
not be allowed to deduct
the days of vacation as the
smt was filed ma wrong
Court as also the days
mtervening  between the
order to return the plamnt
and the actual return The
smt was accordingly dis-
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cable when there is a bona fide mistake of law, (1) Proceeding
in & wrong Court through the bona fide mistake of the counsel may
be excused under this section, where the party has throughout pro.
secuted his case with due diligence. (2) A litigant who takes action
without going to the trouble and expense of taking legal advice can-
not be said to have exercised due diligence, A litigant who con-
sults a legal practitioner of inferior standing and little experience
is in no better position. But when the advice is that of a pleader
of the Bar, and is given after due deliberation and is followed, the
Court, cannot, simply because the advice was utterly wrong, hold
that litigant has not exercised due care and diligence. (3)

When a Court is by express rule or legislation declared to have
no jurisdiction in a matter, the time spent in prosecuting that mat-
ter in such a Court cannot be said to be bona fide, e. g., the Small
Causes Court Act declares that suits of certain descriptions shall not
be tried by a Court of Small Causes, If the plaintiff institutes a suit
of one of these descriptions in such a Court, it will naturally be dis-
missed and the plaintiff will not be entitled to deduct the time be-
tween the institution and dismissal of such suit. (4)

Closing of wrong Court.—According to this section it is only
the period during which a suit is actnally prosecuted in a wrong
Court that can be excluded i favour of the plaintiff, If the period
of limitation expired during the period of recess of the wrong Court
wherein the suit was filed on the day of its re-opening, the suit
must be held to be barred.

The last day for filing a suit was 14th June 1908. But as the
Court in which the suit was sought to be filed was closed from 14th
June to Hth July, the suit was filed on 6th July 1908, On 1Tth
Feb, 1909 the Court found that it had no jurisdiction and returned
the plaint to the plaintiff for presentation to the proper Court. The
plaintiff presented it to the proper Court on the next Court day, s.e.
19th Feb. 1909. 1t was held that under sec. 14 the plaintiff was
entitled to the deduction of time between 6th July 1908 and 1T7th
Feb 1909, <. e., the time during which the suit was actually pro-
secuted in the wrong Court, but not to a deduction of the period

{11 Ram Ravp v. Pralhad 20 Bom 133.

[2] Ram Sahu v. Imdad, 22 0 C.39 51 L ' 590

[8] Fuzhur Ali v. Sahib Nur, 25, P, L.R 1913,20 [ C 3.
[4) «f Narayan v R sulkhan, 28 Bom. 531,
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between 14th June and 5th July 1908, during which the wrong
Court was closed; held further, that the plaintiff could not invoke the
aid of sec. 4 for deducting the latter period, as the word * Court"
in that secticn does not include a wrong Court. Per Spencer J,
“Although the word ‘‘Court” in sec. 4 is not qualified by the
adjective “proper’ as it is in other parts of the Act, it would not
be reasonable to take account of the closing and re-opening of any
other Court than that in which the suit was rightly instituted”, (1)
But in Basavanappa v. Krishnadas (2) it was held that the period
during which the wrong Court was closed should also be deducted.

Defect of Jurisdiction.—The term “jurisdiction” implies (a)
terrtorial imits of jurisdiction, (b) pecumary himts ot juris-
diction, (€) jwisdiction with :eference to the nature of the
class to which the case belongs and (d) piesence or ahsence ot a
po«itive authority or power conferred by the law upon tribunals
in cases which satisfy the three preceding conditions. (3)

Defect of jurisdiction means a defect of jurisdiction in the
particular Court where the former proceeding 1y mstituted and
not an inability shared by that Court in common with all the
other Courts to entertain the proceeding: (4) The words “defect
of jurisdiction” do not cover such mistakes as the presentation
and prosecution of an appeal which does not lie in any Court (5)

“Other cause of a like nature”.—The words ““other cause of a
like nature’” msan some cause analogous to defect of jurisdiction.
It 1s & question of fact whether certain cause 1s a “cause of a hke
nature or not”, Judges are to be guided by precedents and case-
law.

Inabiity of a Comt to entertain the former suit, owing to
any crause not connected with want of good faith or due dihigence
in the plaintiff, such as a bona fide mstake of law, procedure or
fact, is a cause of a like nature. (6)

{11 Mira Mohideen v. Nallaperumal, 36 Mad 131, See also 44 Mad
817, A. I. R 1929 All 677; 11 Lah, 12.

[2] 45 Bom. 443.

[8] Dhan Singh v Basant, 8 All 519 (529).

(4] Sultan v. Ala Bakash, 45 P. R, 1993

[5] Moti Singh v. Maghan 22 P. R, 1912.

[6] Mathura Singh v. Bhawani, 22 All, 218 {F, B.)
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missed by the Court. 1s
that decision correct ?
(A E Feb, 1926.)

[Ans: As to the conten-
tion the plantiff should not
be allowed to deduct the
days of vacation as the smit
was filed 1 a wrong Court
sce 36 Mad. 131 and 43 Bom
443 The days itervening
between the order to return
tho plaint and the actual
return may be excluded
for the plamtit 18 m no

way 1esponsible for the
delay ]
The expression means

some cause analogous to
defect ot jurisdiction
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Mis-joinder includes non-
Jomnder.

The section does not
apply where the swmt or
application 1s withdrawn,

The section applies t0
special or local laws,

The words ‘“‘other cause of a like nature” mean some
unavoidable circumstance over which no one has any control, or
something incidental to the Court itself and unconnected with
the default or negligence of the plaintiff. (1)

The section does not contemplate cases where qnestions of
want of jurisdiction arise from simple ignorance of the law, the
facts being fully apparent, but is limited to cases where from bona
Jide mistake of fact the plaintiff has been misled into litigating in
a wrong Court. The phrase “other cause of a like nature” in the
section is vague, and cannot be held to release a person from the
obligation to know the law of the land. (2)

Misjoinder and non-joinder. — Explanation III to the section
has apparently made no provision for the case of a non-joinder,
According to earlier rulings, if a suit is dismissed for non-joinder
(e. g. of a necessary plaintiff) this section has no application.
A recent ruling, however, is 1 conflict with this view. “The
word ‘misjoinder’ in Explanation ITI includes ‘non-joinder’. For
the purposes of this section there is no distinction between
misjoinder aud non-joinder. They are only variations of the
same defect. Therefore, where omne of the several decree-
holders applied to execute the decree without impleading the
other decree-holders as parties, and the application was dismissed,
whereupon a subsequent application for execution was properly
presented, Held that the time occupied in prosecuting the
earlier application 1 good faith should be deducted under
this section.” 3)

Withdrawal of previous suit or application.—This section applies
only to cases where the previous smt or application was dismissed
by the Court itself because it was unable to entertain 1t; it does
not apply where the previous suit or application was voluntarily
abandoned or withdrawn by the plantiff or applicant.

Application of the section to special or local laws.—According
to sec. 29 as now amended by the Indian Limitation Amendment
Act (1922 ) this section applies although the case is governed

[1] Chunder Madhub v Bissessuree, 8 W. K, 184, Bai Jamna v.
Bai Ichha, 10 Bom. 604,

[2] Rajiwan v Chand Mal, 10 All. 687. ¢f. BrijMannu, Mohan v. Manu
10 A1L.348 (F.B).

(3] Seth Ibrahim v. Firm of Ghulam Husain, 15 8. L. R. 11, 62 1, C. 507,
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by a special or local law of limitation, unless it is expressly
excluded by the special or local law.

This section does not apply where the special Act provides
special rule of hmitation Which derogates from the provisions of
the general rule embodied m this section, (1)

15. Exclusion of time during which proceedings are suspended —
(1) In computing the peiiod of limitation prescribed for
any suit or application for the execution of a decree
the institution or execution of which has been stayed
by injunction ot order, the time of the continuance of
the injunction or order, the day on which it was issued

or made, and the day on which it was withdrawn, shall
excluded.

(2) In computing the period of limitation prescribed
for any suit of which notice has been given in accord-
ance with the requirements of any enactment for the

time being in force, the period of such notice shall
be excluded.

NOTES.

Section (1) re-stated.—In computing the period of limitation
prescribed for,

(a) any suit, or

(b) an application for the execution of a
decree the insitution or execution

of which has been stayed by (1) injunction
or (n) order,

the following shall be excluded:
(a) the time of the continuance of the
injunction or order,

,(b) the-day on which it was issued
or made, and

(c) day on which it was withdrawn.

[2] Ram Lochan v. Jagat Narap, A. I R. 1927 All, 181, 98 L C. 1050,
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STUDENTS' LIMITATION ACT. [ Skc. 15,
Scope of the section.—Clause (1) applies to suits and applica-
tions for esecution of a degres. Clause (2) applies to suit~ only.

Injunction or order.—The section relates to injunections or
orders of Court and not to Royal Proclamations which prevent the
mstitution of swits by alien enemies,

Injunction does not melude an order of attachment under
sec. 268 (0. 21, r 46) of C. P. C. (1) or notica to show cause
against stay. (2) An order granting time to judgment-debtor, for
payment of decietal amount, though with consent of parties,
canuot operate as a stay order under thic section. (3) But see a
recent Patna case. An application for execution was made on 21st.
Sept. 1923, the judement debtor paid Rs 50 n part-payment
and prayed for a week’s time for payment of a sum of Rs. 200
The Court granted time to the jadgment-debtor to pay the money
up to 29th Sept 1923. No payment was, however, made on this
date and the execution case was dismissed on 3 rd Oct. 1923
On 24th Sept. 1926 an application for execution was filed. Held
that the application was mnot barred. The order granting time
prevented decree-holder from taking any fuither step and the
order of 21st Sept. must be considered to be an order of stay of

execution aund not mn furtherance ot execution (4)

The section is not confined to cases of direct stay or injunction,
but can be extended to orders which indirectly but approximately

®).

and effectively canse delay

An ovder staying the execution of a dezree must he a clear one,
but 1t 18 not necessary that the order should be .nwriting, (6) Farther
the order should be for an ahsolute stay and not for a hmited
stay as v.ould he ordered nunder O. 21, r. 53, (7)

{11 Rangasam v Thangavelu, 42 Mad 637,

[2] Chanbasappa v. Holibasappa, 48 Bom, 485 (491), 26 Bom L & 817
[3] Amm Chand v Khial, A T R 1927 Lah. 106, 100 I C 475

[4] d¢ianga Singh v. 8heo Piasad, 7 Pat, §29, A I R 1929 Pat, 36 (87).

[3] Pandey Satdeo Naran v Radha Kaar, 53 1 ¢ 9,5 PLJ. 39 - The
1equirement of secunity from a decice-holder oporatos as a stay, being
agamst us unconditional execution,

6] Vishvanath v. Naisu, 28 Bom D R. 107,

{7] Chanbasappa v Holibasappa, 48 Rom 485 (491), 26 Bom. L R. 317.
Contra 30 T ART (C'a})
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If the stay be partly by 1injunction and pavtly by order, the
time covered hy hoth is allowahle, If the stay he against some of
the 1tems of mortgaged property, the exclusion of time can he as
against all

Periodl which should he excluded from computation hecaunse
there was a stay order agammst one judgment-debtor should not he
exceluded from computation as against the other judgment-debtors
when there 18 no stay order aganst them. (1)

Section 48 C P. Code, 1908. -Twelve years’ period mentioned

therein is not the period of lunitation 1n striet sense and consequently
this section of the Limitation Act eannot apply to 1t. lence an
appheation for execution of a decree stayed by 1xjunetion or order of
Court, filed after 12 years from the date of the decree, cannot he
aaved hy excluding under this section the time during which the
the exveution was stayed  (2)

Sub-Section (2) —Notice —Sub-section (2) 13 intended for cases i
which the plamtiff 1s under a statutory obligation to give a notice
hefore he can institute a smt.  When 1t 18 neceseary under the law to
gwve the person intended to he sued notiee of such intention, the
period hetween the service of the notice and the expiry of the time
preseribed for the notice 18 excluded in computing the period of
hmitation for swits, € g., Sec. 80 of C.P.C. 1908, which provides
that no swit shall be matituted against the Secrotary of State or
against a public officer ete. until the expiration of two months next
after the notice 1n wiiting has heen given.

The sub-gection will apply not only to suits against (tovernment,
but to all swits of which notiee has to be given

e (., against a
Corporation

In a single st brought against several defendants if the plain-
t1ff 19 entitled to deduet a certain period from the period of himitation
in respect of one defendant, he 1s also entitled to the same periad of
Iimitation in respect of the other defendants. (3)

[11 Parameswaram v. Seshan, 51 Mad 583. Contra Vellayyan v
Muthayya A.I. R 1921 Mad 1 6—It the stay be agamst one of the
Jomt judgment-debtors, the exclusion ot time can be as agamnst all.

[2] Subbaiayan v Nataiajan, 45 Mad. 785.

[3] E L Ry v Rahumullab, 9 Lah 519, Khanderao V. Chanmallappa,
26 Bom L R 364,

STUDENTS® LIMITATION ACT.
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a suit for damages against
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(P U 1923)
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STUDENTS' LIMITATION ACT. [SEcs. 16-17

16. Exclusion of time during which proceedings to set
aside execation-sale are pending. —In computing the
period of limitation prescribed for a suit for possession
by a purchaser at a sale in execution of a decree, the
time during which a proceeding to set aside the sale
has been prosecuted shall be excluded.

NOTES.

Scope of the Section.—Tlns section should be read with Articles
137 and 138. [t apphes only to suits brought by & purchaser at a
Court-sale. The word proceeding is comprehensive enough to
include a suit as well as an application. The exclusion of the period
is allowed during which the vahdity of the sale 1s in controversy,
whether the sale 1s impeached by sutt or apphication. (1)

17. Effect of death before right to sue accrues.—(1)
Where a person who would, if he were living, have a
right to institute a suil or make an application, dies
before the right accrues, the period of limitation shall
be computed from the time when there is a legal re-
presentative of the deceased capable of instituting or
making such suit or application.

(2) Where a person against whom, if he were
living, a right to institute a suit or make an applica-
tion would have accrued, dies before the right accrues,
the period of limitation shall be computed from the
time when there is a legal representative of the de-
ceased against whom the plaintiff may institute or
make such suit or application.

(3) Nothing in sub-sections (1) and (2) applies
to suits to enforce rights of pre-emption or to suits
for the possession of immoveable property or of an
hereditary office.

[1] Promotho V. Kishore, 21 C W. N. 304 (308).
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NOTES.

Principle.—The general principle underlying the section is
that a cause of action cannot exist unless there be also a person in
existence capable of suing. Hence, if a person to whom a cause of
action would have acerued, if he were living, die intestate before the
cause of action acerues, the statute does not begin to run till ad-
mimstration has been taken out. So also no one has a complete cause
of action, until there is some body that he can sue. If therefore a
person is dead, at the time when the cause of action would have
arisen against him, the time does not begin to run against the
plaintiff, until there is a legal representative in existence whom the
plantiff may sue.

This section adopts the general rule that a complete cause of
aotion cannot accrue unless there be a person 1n existence who 1s
capabhle of suing and another who can be sued.

Illustrations,

(1) A dies on the 1st March leaving a minor son as his sole
legal 16presentative. 1lad A lived until the 15th March
a right to sue would have accrued to him. Iimitation
does not begin to run until the minor son attains majority.

(2) A right tosue B will accrue to A on the 15th March. B
dies on the 1st March leaving as his legal representative a
person who is absent from British India. Limitation does

not begin to run until the legal representative returns to
British India.

Scope of the Section.—The section applies to suits as well a
to applications: It does not apply to suits:

(1) to enforce mghts of pre-emption, or

(2) for the possession of 1mmoveahle
property, or
(3) for the possession of an hereditary office.

The section does not apply to appeals also.
“ Before the right accrues ”.—To bring this section into opera-

tion- death must occur before the right to sue or make an appli-
cation accrnes. The effect of death before the right to sue

5

The prineiple of the see.
18 that mn order that a
nght of smt or cause of
action may exist, there
must be mm  existence a
person capable of suing
and another eapable of
being sued.

The scction apphes to
suits as well to apphcations
and not to appeals.

Death must oceur before
the nght to sue or to
make an application
acorues.
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accrues is to prevent the ruunipg of limitation until there is a legal
representative of the deceased plaintiff or defendant capable of suing
or being sued, or capable of making the application or against whom
the application may be made. If the death happens after the right
to sue has acocrued, the running of time is not prevented heecause
according to sec. 9 when once time has begun to run, no suhsequent
disabihity or inability stops it.

Where a creditor dies intestate on the day on which a debt
becomes payable to him, and there is no evidence to show whether
he died before or after the time when the debt became payable, the
statute of limitation does not begin to run against the admimsirator
until letters of administration have been taken out, (1)

‘Where one of the partners died and contest ensued as to the
right to take out letters of administration > her estate, and in
the meantime the surviving partners got in the partnership estate and
subsequently the administration of the deceased partnei’s estate was
granted to the Admimstrator-General, who then sued the surviving
partners to recover the deceased partner’s share of the assets of the
husiness, this section was held to apply, the Admimstrator-General
being held to have sued on behalf of the infant heir. (2)

A manager is bound to account to his employer whenever he 13
called upon to do so un-er reasonable circumstances On the death
of such manager a fresh right to an account acerues to the employer
as against the manager’s representatives. In a st for such an aceount
aceruing to the employer on the death of his manager hmitation will
not under this section commence to run until adminstration
has heen taken out to such manager’s estate. (3)

Legal representative,—Logal representative means a person who
in law represents the estate of a deceased person. Vide see. 2 (11)
of C P, C. Anq executor or admimstrator of a deceased person is
his legal representative for all purposes. (4) A person 1n possession
of the estate of a deceasodl Hindi 18 s legal representative for
certain purposes, until some other clannant comes forward, (D)

[1] Atkinson v Biaford Build'ng Society, v6 2. B. D. 377

[2] Bhagwandas v. Rivett Carnac, 23 Hom 644 (V. C.), affnmmng
20 Bom. 15,

[3] rawless- v. Caloutta Landing and Shipping Co., 7 Cal. 627,
[4] Sec 211 Indian Succession Act, XXXIX, of 1926.
[5] Piosunno v. Krishto 4 Cal 342
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“Capable of instituting or making etc.”’.—Section 6 must be
read along with this sestion. Thus the words ‘“‘a person capable
of instituting or making ete.” in this section mean a person not
under such disabilities as are mentioned in sec. 6. The expression
% capable of suing ” 18 the equivalent of ‘‘ not under legal disability
to sue. ” It cannot refer to incapacity arising from want of means or
absence of other physical causes. What legal disabilities incapacitate
from suing are pointed out n sec. 6, amongst which infancy is the
foremost. (4)

The “capacity to sue’ for an executor arises from the death of
testator (5), and so where a testator dies without executing his
decree, his execuctor will not be entitled to deduct the time spent n
ohtaining probate of the testator’s will, in hie application for execu-
tion, to save the bar of hmitation. (6) , but an admunistrator gets
hus title only from the actual grant of the letters of administration
and so lus capacity to sue does not arise before he guts this
grant. (7)

A certificate of administration under Bombay Reg. VIII of
1827 only a confers a right of management and does not consti-
tute the holder a representative of the estate for the purpose of
distributing 1t among the co sharers; censequently, the existence
ot such a certificate dues not make the holder a person against

M®

18. Effect of fraud.—Where any person havinga right
to institute a suit or make an application has, by means
of fraud, been kept from the knowledge of such right
or of the title on which it is founded,

whom a sharer can institute a Suit for his share.

or, where any document necessary to establish
such right has been fraudulently concealed from him,
the time limited for instituting a suit or making an
application :—

(a) against the person guilty of the fraud or
accessory thereto, or

[1] Rivett-Carnac v. Goculdas, 20 Bom. 15 (at 44).

[2] Balkrishnadu v. Narayanswamy, 87 Mad 175,

[3] Burn v. Paul, A, L. R. 1923 Rang. 98.

[4] wmegappa Chetty v. Subramania Chetty, 20 ¢ W. N. 883 (P.C)
6] Keshav v. Narayan, 14 Bom, 236.
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‘What 18 the effect of fraud
apon the question ot imi-
¢tation for bringing swits and
making  apphecations for
execution of decrees ?

(P. U. 1925)

How 18 the period ot
fimitation computed 1n cases
of frand ? (A.C.E Sept 1929)

State the effect of fraud
in extending the period of
limitation prescribed by the
Indian Limitation Act. Give
an 1llustration. (C.U 1919)

State the effect of fruud
on the right ot a person to
enforce his remedy by smit
or apphication. (CU. 1920)

Illustrate the operation
of fraud on the question of
himitation  (C U, 1921),

What 15 the effect of
fraud on limitation ?

(C U 1925, 1927)

“In a caso where fiaud 1s
proved, length ot time ought
not upon  principles of
eternal justico to bo admit-
ted to repel relief" State
bmetly the provisions ot
the Indian Limitation Act
regarding the same

(C U 1930)

[ 8rc, 18.

(b) against any person claiming through him
otherwise than in good faith and for a valu-
ab leconsideration,

shall be computed from the time when the fraud
first became known to the person injuriously affected
thereby, or, in the case of the concealed document, when
he first had the means of producing it or compelling its
production.

NOTES.

Principle.—The priuciple on which this section is based is
that the right of a party defrauded cannot be affected by lapse of
time or by anything done or omitted to be done by him, so long
as he remains, without any fault of his own, mn ignorance of the
fraud which has been committed. (1) “In a case where fraud is
proved, length of time ought not on principles of eternal justice
to be admitted to repel relief. On the contrary, length of time
during which the fraud has been successfully concealed and prac-
tised is rather an aggravation of the offence and calls more loudly
upon a Court to grant ample decisive relief. It 1s plaintifi’'s duty
once the fraud has been discovered to claim relief promptly. If
there has been laches or acquiescence after discovery of fraud,
the Court will be entitled to refuse relief, even though the period
of limitation has not elapsed since discovery ot the fraud.” (2)

Scope of the section.—The section is limited to suits and

applications only. 1t applies to three classes of cases, viz.

(1) Where the right to sue or make an application has
been fraudulently concealed from the plaintiff by the
fraud of defendant;

(2) where the title on whichsuch right is founded has

been so coucealed;
(3) where any document necessary to establish such
right has been fraudulently concealed.
As regards the first two classes of cases, the period of limit-
ation shall be computed from the time when the fraud first
became known to the plaintiff (or to the person injuriously affect-

[1] Darby and Bosanquet. 2nd Ed. PP. 261, 262,
[2] Rustomp’s Law of Limtation (Studente’ Ed.) P. 82,
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ed thereby), and not from the time when, with reasonable dili-
gence, it might have heen known or discovered. In the third
class of cases, it shall hegin from the time when the plaintiff or
applicant first had the means of producing or compelling its pro-
duction and not fiom the date of the discovery of the document.

The time runs aginst the person who is guilty of fraud or
against the person who 1s accessory thereto. It runs also againsta
person who claims through him. But if the claim is made 1n good
faith and for valuable consideration, time will not run aginst him.

Fraud.- “Such fraud as will 1n equity prevent the bar of the
statute must be distinet in 1ts characteristics, and mere wrongful
entry or possession 18 not equivalent to fraud, unless there is
designed concealment of important circumstances to the rightful
owner,” (1) * In order to constitute fraud, it 1s not sufficient that
there should be merely a tortious act unknown to the injured party
or enjoyment of property without title while the rightful owner is
ignorant of his claims, there must be some abuse of a confidential
position, some ntentional imposition or some deliberate conceal-
ment of fact.” (2)

The term fraud as used n this section means active deceit in
defrauding or endeavouring to defraud a person of his right by
artful device. (3) Mere silence 1s not fraud. The mere withholdmng
of mformation which ought to be communicated to the party
entitled 1s not a fraud, unless 1t is withheld with the direct purpose
of throwing plamtift over the period of limitation. To constitute
fraud it is not enongh that the right to sue shall be merely
unknown to the plaintiff but there must have been some intention,
1mposition or some deliberate concealment of facts by which the
ignorance of the piantiff was brought about. (4)

Whose fraud —The fraud mentioned 1n this section must bhe
committed by the party against whom a right 1s sought to be
enforced If the fraud has been committed by a third person
this section would not apply.

[1] Bannmg. P. 240

{2] Darby and Bosanguet, p. 193.

{3] Ghulam Raza v. 8ardar Khan. 4 p. L, R, 1908,
[4] Lokenath v, Chantamani, 16 1. C, 547,

What Constitutes,
traud,

Fraud by whom ?
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STUDENTS' LIMITATION ACT.

[Src. 18

Knowledge.—Kunowledge required by this section is not mere
suspicion. It must be knowledge of such a character as will enable
the person defrauded to seek his remedy in Court. The mere act of
fraud is immaterial. The plaintiff or applicant must show that he
has by means of fraud been kept from the knowledge of his right
to institute a suit or make an application. The knowledge of the
right and the exercise thereof are fundamentally different things.
The words ““ kept from the knowledge of his right” make it clear
that this section appiles only when the plaintiff or the applicant
has been kept from the knowledge of his right to doa certain thing
by fraud of the other party, and not where he is so kept from
exercising his right.

Burden of Proof.—The person who seeks the benefit of this
section must prove fraud. The party who alleges fraud must do
so clearly and specifically and with detailed particulars. General
allegations of fraud, however stong, are not sufficient. The charge
of fraud must be proved as said in the plaint. If one kind of fraud
is alleged in the plaint, the plaintiff cannot, ou failure to prove the
particular fraud, be allowed to substitute another kind of fraud
for 1t. Where a suit or application 1s on the face of it barred,
the burden of proving fraud is on the plaintiff or applicant: But
when once the fraud has been established, the burden is shifted on
to the other side, and it is for the defendant who sets up limit-
ation to show that the plaintiff had had clear knowledge of the
facts coustituting fraud at a time which is too remote to allow
him to bring the suit. (1)

Application to set aside sale.—When judgment-debtor makes
an application to have an execution.sale set aside under O. 21, r, 90
C. P. C. after the expiry of the period of hmitation, he must bring
his case within this seetion. He must ehow that the existence of his
right to set aside the sale has heen kept concealed from his knowledge
by the fraud of the decree-holder. Ordinarily the provisions of sec.
311 of C. P. C. of 1882 (O 21, r. 90 of 1908) can be availed
of only when the sale has not heen confirmed, and within the period
of 30 days from the date of sale; but, if the right of the applicant to
apply under the section was concealed from him by fraud, he would,
by operation of this section, and notwithstanding the confirmation of

[17 Rahimbhoy v. Tarner, 17 Bom. 341 (P.C)
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sale, have thirty days within which to make his application from the
date on which the fraud first became known to him, (1)

‘Where irregularities affecting the validity of the sale have, by
the fraud of the judgment-creditor or other parties to the sale, been
kept concealed from the judgment-debtor, he is entitled to make,
whether the sale has been confirmed or not, as against the party gmlty
of the fraud or accessory thereto, such application under see. 311
C.P.C. of 1882 (0. 21, r. 90 of 1908) as he may be entitled to
make, his time for making it being computed from the time
when the fraud first became known to him. The confirmation of the
sale ought not to be used as a shield for the fraud by which the
Court has been 1nduced to make the sale itself. (2)

Fraud antecedent and subsequent to sale.—-Whoever desires
to avail himself of this section has to establish in the first place
that there has been fraud and in the second place that by means of
this fraud he has been kept from the knowledge of his right to make
an application but it is not essentisl to prove that there has been
fraud subsequent to the date of sale. (3) It is sufficient if fraud
antecedent to the sale 1s proved. (%)

Fraud antecedent to the sale cannot be excluded from considera-
tion. * Fraud 1s a continuing influence and until that influence ends
it retains 1ts power of muschief.” (3) Although proof of fraud
antecedent to the sale does not necessarily indicate the continuance
of the fraud subsequent to the sale, it may have an important bearing
on the determination of the question whether there was fraud
subsequent to the sale sufficient for the purpose of this section. The
question of fraud should be considered as a whole. (6)

Necessary document.— In one sense every document may be said
to be necessary, if the word ‘necessary’ is to mean anything which it
would be more prudent to be provided with But a limit should he
placed on the meaning of the term and a document which is mere
useful 1n evidence cannot be considered a necessary document.

{11 Golam Ahad v. Sudhistion, 17 C. W. N. 305;

r2] Mahendra v. Gopal, 17 Cal. 769 (F B. overruling 14 Cal. 879
Sheo Ram v, Ikramunnisa, 45 All. 316,

[8]1 Jotindra v. Brojendra, C. W, N. 563,

[4] Sarvi Begam v. Ramchandra, 47 All. 850

[5] Per J:;kas C. J.1n Narayan v. Mohanth Narayan, 16 C. W. N
804,

[6] Tookoomani v. Dwarka, 17 C. W. N. 478.

The question of frand
should be considered as a
whole

A hmut should be placed
on the meaning of the
term ‘necessary.
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Protection 18 given to
bona fide purchasers for
valuable consideration

State the circumstances
under which an acknow-
ledgment or  pait-pay-
ment of the principal ex-
tend the period of himita-
tion

(B. U Maich, 1922)

When will an acknow-
ledgment of a debt and
payment 1 part seive to
extend the period of hm-
tation?

(B. U Oct 1923)

A lent Rs, 5,000 to B
m January 1916 In Dee
1918 B gave his own che-
que for Rs. 500 as part
payment In Nov 1921,
B acknowledged his habi-
Ity to pay the debt and
thereafter for one year
owing to ilness he hved
at Baroda 1In Sept 1923
A files a suit to tecover
the balance How will
you decide the case?

(B. U. Oct. 1925)

[Ans B's own cheque 13
a part-payment 1 his
own hand-wnting and the
time will run from Dec
1918 As m Nov. 1921
there 18 a fresh acknow-
ledgment, tmne runs again
from Nov. 1921, B’ plea
of hmitation 18 not good
The smt 13 11 time because
one yeay’s absonce fiom
Bntish India will be ex-
cluded in computing tune
according to se¢c 13.]

[ SEc. 19,

Protection of bona fide purchaser.— Defore a purchaser can
obtain the benefit of this section he must show (1) that he 1s a
purchaser according to the striet meaning of the term; (i) that he is
a purchaser bona fide and (n) that he 13 a purchaser for valuable

(m

19. Effect of acknowledgment in writing.— (1) Where be-
fore the expiration of the period prescribed for a suit
or application in respect of any property or right, an
acknowledgment of liability in respect of such property
or right has been made in writing signed by the party
against whom such property or right is claimed, or by
some person through whom he derives title or liability,
a fresh period of limitation shall be computed from the
time when the acknowledgment was so signed.

counsideration.

(2) Where the writing containing the acknowledg-
ment is undated, oral evidence may be given of the
time when it was signed; but, subject to the provisions
of the Indian Evidence Act, 1872, oral evidence of its
contents shall not be received.

Explanation L—For the purposes of this section
an acknowledgment may be sufficient though it omits
to specify the exact nature of the property or right, or
avers that the time for payment, delivery, performance
or enjoyment has not yet come, or is accompanied by a
refusal to pay, deliver, perform or permit to enjoy, or
is coupled with a claim to a set-off, or is addressed to a
person other than the person entitled to the property
or right.

Explanation IL—For the purposes of this section,
“signed’ means signed either personally or by an agent
duly anthorised in this behalf.

Explanation HL.—For the purposes of his section
an application for the execution of a decree or order is
an application in respect of a right.

[1] Radhanath v Gisborne, 156 W. R, 2¢ (27) (P. C)
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Essential of a valid acknowledgment.—1'0 get & fresh start of
limitation under this section acknowledgment must satisfy the
following conditions:

1)

@)
@

@

®)

(6)

It must be made before the expiration of the prescribed
period of limitation,

It must in terms be a sufficient admssion of habihty,

It must be in writing,

It must be duly signed. No particular form is neces-
sary provided the admssion of hability appears in
a writing duly signed, The identity of the debt,
property o1 right i respect of which the acknow-
ledgment 13 made, the name of the creditor or the
person entitled to the right or property need not
appear on the face of the writing but may be
proved by oral evidence,

It must be made by the proper person,

It must, in the case of an application for enforeng a
judgment. decree or order governed by Art. 183,
be made to the proper person, The acknowledg-
ment mentioned in Art, 183 must be addiessed or
at least given to the person entitled to the decree
or order, the might to which 18 thereby acknow-
ledged,

Before expiration of period.—An acknowledgment, to be opera-

tive, must be made before the period of lumitation.

Therefore,

befors the benefit of thus section can be claimed 1t nust be proved
that limitation has not already run out fully. When the statutory
period has fully run out, the mortgagor's title 18 extingmshed and
an acknowledgment by the mortgagee thereafter is ineffectnal to
revive the title so lost, The expréssion ‘period prescribed’ is not
confined to the schedule alone but extends to the sections also. (1)

[1] Abdul Gham V. Chiranp Lal, 49 All 726.
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What 19 the petiod of
limitation m the follewing
case.—

Swt on a promssary
note dated the 1st of Jan.
1920, the debtor having
acknowledged his hability
by a wuting dated the 1st
ot Jan, 1924 ?

(B. U. Apri], 1928))

When and to what ex-
tent will an acknowledg-
ment of a debt and part-
payment save limtation ?

(B U Oct. 1929.)

Under what ecircams-
tances does an acknowledg-
ment of hability and the
payment ot interest save
hnutation ?

(B U. Oct. 1931,)

What a1e the essentials
of a valid acknowledg-
ment under the Indian
Lamitation Act.

(A E Aug 1922)

A who bhad borrowed
Ry 5,000 trom B m 1913
made an euntry in his own
book 1 1915 over his sig-
natur stating that he bor-
r1owed the sum fiom B. The
ent1y 18 not addiessed to
any person. B mstitutes
a smt agamst A 1 1917
tfor the recovery of the
sum Is this smit in time ?

(A E. Aug 1922.)

[Ans. Sce Mamram 8eth
v Seth Rupchand, 33 Cal,
1047 (P. (') and Hualal v.
Narsilal, 37 Bom 326 (P.C.).
Acknowledgment 18 not
1equined to be addiessed
to any peison, much loss
to the creditor, o1 some
peison through whom he
claims The entry n the
book 1 1913 over the
signature of the defendant
18 a good acknowledgment
The smit of 1917 18 there-
fore, m time.]
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On the same day, the 1st
Oct. a debtor passes to the
creditor, the following two
notes on an ‘adjustment of
accounts’ 1unning from the
16th Maich 1914 to the
18th June 1918:

(1) I acknowledge that
asum of Rs 2000, has
beon found due to you,
Vithaldas Ramji, on an
adjustment of account.

(2) I promise to pay
to you, Vithaldas Ramp,
Rs, 2,000 which on an ad-
justment of accounts has
been found due to you’

What 18 the legal eftect
on the operation ot linta-
tion, of the two above
Wotes ?  (i1ve 1easons,

(A. E. Aug 1923),

[Aus* The acknowledg-
ment 18 not vahd asitis
made aiter the penod of
himitation  prescubed tor.
Both the notes a1e m-
vahd]

Under what cucums-
tances can an’acknowledg-
ment enlarge the period of
limitation m favour of a
creditor.

(A. E, Feb. 1924).

STUDENTS’ LIMITATION ACT.

[ Sec, 19

and includes also the special period prescribed by sec. 31 (1) and
the vacation during which the actual period expires, (2)

Acknowledgment.—Acknowledgment means a definite, clear
admission of existing limbtlity. It is not necessary that there
should be a promise to pay, the simple admission of a liability is
sufficient In this respect the Indian law differs from the Enghsh
law. In England the acknowledgment must be such admssion of
linbihity that a promise to pay may be inferred from it, so that the
requirements of IEnghsh law are more stringent than those of
Indian law, (3) Under the Indian law a mere acknowledgment of
hiability suffices and no promise (express or implied) to pay 1s
required,

The distinction between an “acknowledgment’’ under sec 19
of the Lamitation Act and a “promse” within sec. 25 of the
Contract Act is of gieat importance, Both must be in wuting
signed by the party or lus agent authorised 1in that behalf, and
both create a fresh starting pomt of lmitation But while an
acknowledgment under the Limitation Act 18 requred to be made
before the expiration of the period of limtation, a promise under
sec, 25 of the Contract Act may be made after the limitation
pertod. (4) If a debt 1s tune-baired there can be no acknowledg-
ment of the debt; there can only be a promise to pay that sum.
Such a promise would amount to a new contract. It is open to
the borrower to make a promise m writing, signed by himself, to
pay a debt of which lus creditor might have enforced payment but
for the law for the hmitation of the suit, This is recognsed by
gec. 25 (3) of the Contract Act, (5)

[1] Sheo Partab V. Tajammal, 49 All 67,

[21 Jhanaklal V. Gulabchand, A I R. 1928 Nag. 192. But see Bat Hem-
kore V. Masamali, 26 Bom. 782 (784) and Debendia Nath v
Kaitic, 55 Cal. 1210 where 1t 1s stated that the wo:d ‘presciibed’
means the period prosciibed 1 thelst schedule, and not the period,
within which the plamtiff may bring his suit. See also Amsuddin
v. Kalipada, 58 Cal. 1148. On a true construction of sec 19, the
words ‘prescribed for a smt’ can have reference only to the period
prescribed m the 1st schedule of the Act. S8pecial provision which
has been made applicable to sutts, by 1easen of the Couit beimng
unable to entertan a suit, an appheation or appeal, on the day the
Coutt 18 closed, cannot be made applicable by acknowledgment
under sec. 19 of the Act.

(8] Mamram V. Seth Rupuhand, 33 Cal. 1047 (P.C.)
[4] Pollock on Contract. 2nd Ed. P, 158,

[5] Guljar v. Sariman. 36 C L J, 228, AL R. 1928 Cal. 71, Vasudev
Ramknshng, 24 Bown. 894.
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An acknowledgment must be a conscious and distinct
admission of an existing liability, though 1t need not be express,
but even 1mphed provided 1t 1s clear and unequvocal (1) and
not a mere matter of inference. (2)

An achnowledgment must relate to an existing 1ight or pro-
perty. An admission of past hiability cannot in all cases be 1ntei-
preted as an admssion of a subsisting habihty. Each case must
be treated on 1ts own merits, and from the language used and the
circumstances in which the acknowledgment 1s made 1t must be
decided whether 1t amounts to an impled acknowledgment of o
subsisting habiity, (3) An admission of one debt 13 not an
akenowledgment of a different debt, ¢, e, the acknowledgment
relied upon must 1elate to the right or property which 1s the
subject-matter of the swt.

An acknowledgment of a conditional hability will not give a
fiesh start so long as the condition 1emans unfulfilled. There

must be an unquahified admission, or an adwmssion quahfied

hy a condition which 18 fulfilled. (4) An unquabfied admission
and an adnission qualified by a condition which 1s fulfilled stand
precisely upon the same footing, and both aie within see. 19, and
an acknowledgment of the existence of open and current accounts
was held to be an acknowledgment of Liability to pay 1if on an account
being taken the balanece should turn out agamnst the party making
such acknowledgment. (5)

In writing.—The acknowledgment must he in winting There-
fore, a verbal admission of the correstness of an account struck which
18 not signed by the dehtor 13 not sufficient.

Any writing containming an admission of the right or liability,
and signed, 1s sufficient as an acknowledgment, ¢ ¢. a plamnt, a memo-
randum of appeal, a petition filed 1n Court, an applieation by a dehtor
to postpone a sale, a deposition of a witness signed by him, a written

[1] Hukumat v Nenumal A I R 1928 Sind 45 Bhagwan v Madhav,
46 Bom 1000, 24 Bom 1, R 713,

[2] Luchman Das v Ahmad Hassan, 39 All 357,

[3] Kandasam: v Suppammal, 456 Mad 443 (447)

{4] Arwnachella v Ranginh Appa, 29 Mad. 519.

151 Mamram v Sheth Rup Chand, 33 Cul 1047 (1058) (P. C).
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State the conditions un-
der which an acknowledg-
ment 11 wniting saves the
period of hmitation.

(A. E Aug 1925).

Discuss  the conditions
under which (1) an acknow-
ledgment and (n) payment
m part serve to extend the
petrod of hmitation,

(A E Feb 1927)

What conditions must an
acknowledgment satisty in
order that 1t should give
a fiesh starting pomt of
limtation ?

(A. E Aug 1927)

What conditions must an
acknowledgment satisfy to
extend the peniod of himi-
tation ¢

The plamtiff brought a
suit on Dee, 22, 1920 on a
Khata dated Dec 20 1914,
The plamtift attained majo-
nty on July 26, 1916 He
relied on an acknowledg-
mont dated Jan 4, 1918
Is his smit baired?

(A E Aug 1929)

What aie the essentials
ot a valid acknowledg-
ment? (A E. Aug 1930)

A promissory note s
dated 3th Maich 1893 The
diawer gives an acknow-
ledgment 1n respect of 1t on
5th Apnl, 1896 and makes
part-payment on $th Sept
1897 The payee hles a
sutt on the note on 6th
Sept 1900  1s the smt
within time ?

(A ¢ E March 1928)
|Ans Vide Ait. 73, Any
smit on the note becomes
barted atter 5th March
1896 The acknowledg-
ment made afterwards on
5th April 1896 will not
avall, nor the subsequent
part-payment ]



86

When does an acknow-
ledgment save lnmtation?

(A. C. E Sept 1930)

A tradmmg partneishup
firm consists of A, B& U
During the continuance of
the partnership A passes
written acknowledgment of
a debt, due to D 1s the
acknowledgment effective
aganst B and C?

(A C E Sept 1931).

[Ans: See sections 19
and 21}

(a) What are the requi-
sites of an achnowledgment
1 order that 1t may have
the effect of extending the
pertod of lmitation ?

(b) A wntes a letter to
B in which he admits s
hability for a debt due to
C There 1v no date witten
m the letter. Can C 1ely
on the letter to save his
claim from bemng baned
by limtation ¢

(A U. 1912).

[Ans: C may rely upon
the letter to save his ¢laim
trom bemng barred by hmi-
tation , firstly because the
acknowledgment nced not
to be addiessoed to the
person entitled, and second-
ly, beeause the date ot
acknowledgment 1may be
proved by oial evidence
Vide Haitley v Whatton
11 A & E 934, Naiayana v.

Venkatramana, 25 Mad.
220 (F B)}
Explamn  what do jyou

understand by the
expression “acknow-
ledgment ” Is 1t necessary
that the acknowledgment
must be ene which,

STUDENTS’ LIMITATION ACT.
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statement or replieation 'n Court either 1 the swit or in a previous
suit, an entry m a Record of Rights prepared at Settlement and
signed by the person sought to be charged with hiability, a will ete.

Signed.—The acknowledgment must he signed either personally
or by an agent authorised 1 this behalf. Question often arises as
to what 1s proper signing. Initials constitute sufficient signature.
(1) The afiixing of a seal or stamp on which the name of the
signatory 18 1mpressed 18 a sufficient signing within the meaning of
this seetion. (2)

It 18 not necessary that one must write one’s name. Making lus
mark by an illiterate debtor 1s sufficient- * S1gn should, with re-
ference to a person who is unable to write, wmelude his mark 7.  (3)

The signature need not necessarily be at the end. As long as
the document is signed 1n sueh a way as to make 1t appear that the
acknowledgment 1s that of the principal and that he 1s the real
author of 1t, 1t does not matter what the form of the instiument is or
in what part of it the signature oceurs, and 1t matters not whether
the agent signs in the name of biumself or of his prinezpal.  (4)

The signature need not be formally subjoined or added, unless
it appears that such signature was intended o1, unless the writing
would be incomplete tn 1tself as an admission without a signature.
(8) So the wuting of specified words at the top and bottom of a
letter, and shown to be the nsual way by persons of a eertain class
of autheuticatiug a letter, was helil to be sufficient signature within
the meaning of the section. (6) So also, according $o the custom
and practice of Natuhottar Chetties, who do not sign thewr letters
at the foot but hegin by saying that the letter 1s from such and such
a firm, the name so written is a sufficient signature. (7)

1] Ammayee v Yalumala), 15 Mad. 261 (264). Contra Lakshmana-
chayulu v, Venkataramanujas, A I R. 1926 Mad. 827—heid an
acknowledgment metely bearing inmitinls mstead of signature
18 not proper.

[2] Gursahai Ram v Sadak Mubhammad, P. R 185 of 1883
[3] See 3 of the General Clauses Act

[4] Mohesh Lal v Busat Kamaree, 6 Cal 340,

16] Kwaja v Venkatiaya, 2 Mad. H C. 79.

[6] Gangadhar v Shidiamappa, 18 Bom 386.

[7] Mutlna v. Kuttayan, 18 M. W N. 42, 43 I, C. 20.
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Rajahs, Maharajas and great Zemindars often sign without any
name. They simply put down the words *‘ Sree” or ** Maharaja” or

the name of the place. Such a signature is sufficient.

Acknowledgment to whom.—According to the terms of Expla-
nation 1 “an acknowledgment may be sufficient though it.........is
addressed to a person other than the person entitled to the property
or right.” An acknowledgment to whomsocver made 13 a vahd
acknowledgment, 1f 1t be an acknowledgment pointing out with
reasonable certainty to the hability in dispute or the nghts out of
which that Lialnhty arises as a legal consequence. (1) An acknowledg-
ment is not required to be addressed to @ny person, much less to the
ereditor or some person through whom he claims. (2)

“Against whom the right is claimed.”—The section does not require
that the person making an acknowledgment should have an interest
m the property, in respect of which the acknowledgment was
made at the time when the acknowledgment was given. It is
suftietent 1f the acknowledgment has heen made by the person
against whom the mght 1s claimed. (3)

Unstamped acknowledgment.—The admissibility of a written
acknowledgment in evidence 1s sometimes questioned on the ground
that the writing does not bear a stamp , An unstamped acknow-
ledgment of a debt, which requires to be stamped under Art 1
of the Stamp Act, cannot be used for any purpose, and accordingly
1t 18 valuelesss to save the statute of limtation, An acknowledg-
ment of lability under this section 1s not, merely as such,
linble to a stamp duty under Act, 1 of the Stamp Act. Whether
the document comes under Act. 1 of the Stamp Act 18 a question
which depends in each case upon the writer’s mntention, It must
have been written with the intention of supplying evidence
of a debt. (4)

111 Guiu Charan v Surendra, 19 C W, N, 263
dee also Bhagwan v. Madhav, 46 Bom. 1000, 24 Bom L. Rt 713.

[2] Mannam v' S8eth Rupchand, 38 Cal 1047 (P C), Hiralal v. Naisilal,
37 Bom. 326 (P C)
[8] Jugal Kishon v. Fakiuddin, 29 All. 90.

4] Mulp v Lingu, 21 Bom. 01 (F. B)). See also 39 Cal 789, A LR
1925 Mad 1215, Art. 1 of the Stamp Act: “ An acknowledgment
of a debt, exceeding Rs. 20 in amount or value wnitten or
signed by, or on behalf of. a debtor n order o supply evidence
of such debt in any book (other than a banker’s pass-book) or
on a separate piece of paper, when such book or paper is left
1 the creditor’s possession must bear one anna stamp, provided
that such acknowledgment does not contmn any promise to
pay the debt or any stipulation to pay interest or to deliver
any goods or other property.”
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18 addiessed to the credi-
tor? (A. U, 1913)

(a) What are the re-
quisites ot an acknowledg-
ment which has the effect
of extending the period of
limtation ?

(b) A debtor 1n a letter
to his creditor says, “If I
have to stump up the
soonet 1t 13 done the better
though 1t would be against
all my 1deas of justice and
right” 1Is this a safficient
acknowledgment ?

(A. U. 1019

[Ans : (b) This acknow-
ledgment 18 1msufficient.
The statement i the letter
18 too vague and indistinet.
There 18 practically no
admssion of any existing
hability. Sec 6 All H, C,
306 ]

State the conditions un-
der which an acknowledeg-
mont of lLability can be
eftective 1n giving a fresh
penod of lnmition

(A U. 1924)
Exaplam and illustrate
the tollowmng. “An ack-

knowledgment vitalises the
old debt tor another statu-
tory period dating fiom the
time ot acknowledgment ”
(A. U. 1927)

What suffices to give a
tresh stait to the pernod
of lhmtation mn the case
ot a debt due?

(P U. 1918)

(a) What are the requi-
sites of a good acknow-
ledment ?

(b) A wnites to B, ‘I
admt  your promissory
note but 1t was unstamped
and I am not going to pay.’
Is this a good acknowledg-
ment ? (P. U. 1920}

[Ans: (b) This 18 an 1illus-
tration of sufficient ae-
knowledgment  The fact
that thete 15 a refusal to
pay 18 qute unmateral.
Sce Expl. L]

What 18 the period of
limitation preseribed for a
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suit extended by acknow-
ledgment ?

(C. U. 1923)
(C. U, 1927)

What do you understand
by acknowledgment of ha-
bility under the Indian
Limitation Act? What 1s
the effect of 1t ?

(C. U. 1926)

State the 1eqmisites of a
valid acknowledgment ot
lhiability for the purpose
of renewing the poriod of
Iimitation. Can an mnfant
make a valid acknowledg-
ment ? (C. U 1928)

Discuss the requisites of

a vahd acknowledgment

which would give a fresh

stait of Inmtation under
L L. A,

(C U 1930)

Can a Ruzukhata or an
acknowledgmeont of lhabi-
hity signed by the debto
and made within the period
of himitation form the basis
of a smtb ?

(A. E Aug 1926)

[Ans Such an acknow-
ledgment unphies & promise
to pay the debt and can
torm the basis of a smt
Vide Chunmilal v Laxman,
23 Bom. L. R 606,)

STUDENTS' LIMITATION ACT. [8rc. 19

Unregistered acknowledgment.—The fact that an acknowledg-
ment of a pecuniary lability 18 found in an unregistered deed
relating to land does not prevent the deed being given in evidence
in respect of the pecuniary liabihty (1) If, however, the ac-
knowledgment wete 1n respect of a right i immoveable property,
the provision of the Registration Act would have to be taken into
consideration, and its adimssibility would depend unpon whether it
was required to be registered o1 not, (2)

Successive acknowledgments.—Whele there has been a series
of acknowledgments extending through a number of years, each
within three years from the date of that immediately preceding,
a swit bronght for the recovery of the debt, within three years from
the last acknowledgment, 18 within time. (3)

Ruzukhata.—The Runzn or adjustment of an account can
operate either as a revival of an original promise or as evidence of
a new contract. 1f 1t is to be nsed as an acknowledgment giving
a fresh starting point computing a new period of limitation, it must
be made m winiting and signed before the expiry of the period
presciibed, It 1t 18 to be used as evidence of a new contract
furnishing a basis for a new cause of action, 1t must contain a
promise 1 writing as required by sec, 25 of the Contract Aect.

Effect of a valid acknowledgment.—The effect of a vahd ac-
knowledgment is not to extend the period of limitation, but to give
an entirely new period runnmng from the date of the acknowledg-
ment. In calculating such period the date of the acknowledgment
will have to be excluded.

If an acknowledgment 18 made in favour of a minor, the new
period of lhimitation 18 to be computed from the date when the
plaintiff becomes a major.

An acknowledgment of a part of debt will keep 1t alive to that
extent,
{1] Nundo v. amsooke, 5 Cal 215,

[2] Faki v. Khotu 4 Bom. 690,
[3] Mohesh v. Busant, 8 Cal, 340
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Sub-section (2).—This must be read to-gether with sections 65
and 91 of the Indian Evidence Act.

Explanation 1.—Tlis explanation pomnts out certain circum-
stances which would not affect the vahdity of an acknowledgment,
An acknowledgment would be sufficient and valid even if 1t

(a) omits to specify the exact nature of the property or
right, or '
(b) avers that the time for payment, delivery, performance

or enjoyment has not yet come, or
(c) 1s coupled with a claim to a set off, or

(@)

is accompanied by a refusal to pay, deliver, perform
or permit to enjoy, or

(e)

18 addressed to the person other than the peison
entitled to the property or 1ight.

“Agent duly authorised.”—This 1s explained 1n sec, 21, clanse
(1). The words “duly authorised in that behalf’” do not mean
“expressly” or “specially” authoiised: they are merely the proper
description of an agent acting within the scope of Ius powers,
ordinary or special. The authority contemplated 1n tlnis section
may be even implied; 1t need not be n wniting.

An acknowledgment by the guardian, committee or manager
of a person under disabihity, by an agent duly authorised by such
guardian ete. 18 within this sectioa.

A guardian apponted under the Guardians and Wards Act is
an “agent duly authorised” within the meaning of this section and
18 competent to sign an acknowledgment of hiability m 1espect of a
debt, provided it be shewn that the guardian’s act was for the
benefit of the ward. (1)

Similarly, an acknowledgment by a natural guardian will give
a fresh start for limitation, if it be shewn that the acknowledgment
was for the benefit of the minor. (2)

The manager of a joint Hindu family has the same authornty
to acknowledge as he has to create debts on behalf of the family,

[1] Annapaganda v. Sangadigyapa, 26 Bom. 221 (FB)

121 (]%‘hulh v. Nanalal, 8, Bom. L.R. 812; Ram Charan v. Gaya, 30 All 429
B,

Points out certain eire
cumstances which would
not aftect the vahdity of
an acknowledgment,

The meaning of “agent
duly anthonsed.”

An acknowledgment by
a guardian appointed under
the Guardians and Waids
Act will give a tresh start
tor linntation,

Bo also an acknowledg-
ment by a natuiral guardian,

Can the manager of a
jomt Hindu family extend
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limitation by acknowledg-
ment of a joint lability ?

(P. U. 1919)

An acknowledgment by
the Comt of Wards gives
a fresh starting pomt of
hmitation,

80 also an acknowledg-
ment by a receiver of a
partnership firm.

Simila1ly an acknowledg-
ment by a legal practi-
tioner,

An acknowledgment by
defendant’s ex-agent can-
not prevent the operation
of Iimitation, 1f agency 1s
terminated to the know-
ledge of the plamtiff.

The Courts of firat ins-
tance aie entitled to take
Judicial  notice of the
invariable practice of
trade creditors i South
India.

STUDENTS’ LIMITATION ACT, [ SEc. 19

(Vide the new -sub-section (3) of see, 21 rtecently added by the
Amendment Act of 1927.) But where a creditor deals not merely
with the Karta of the family, but with all the members as co-
obligors, he cannot rely on an acknowledgmeunt made by the Karta
as an acknowledgment made on behalf of all the members, (1)

The Court of Wards has power to make acknowledgment of a
debt due by*the ward which would bind the ward and give a fiesh
starting pomnt of limitation. (2)

A receiver of a partnership firm may be a person anthorised to
make an acknowledgment binding on the firm, 1f the acknowledg-
ment was necessary for the preservation of the partnership assets,
His power to acknowledge a debt depends upon the power conferred
on hum to do so, (3)

An acknowledgment by a legal practitioner will be a vald
acknowledgment to bind lus clients. An attorney 18 a daly
authorised agent and an admission made by him i a letter to the
attorney of the opposite paity 1s a sufficient acknowledgment, (4)

An acknowledgment signed by the defendant’s ex-agent, whose
agency has terminated to the knowledge of the plammff, cannot
prevent the operation of Inmtation, (D) But if the termination of
agency (by death of the master) had been unknown to the plantiff,
the acknowledgment made by the gomasta after the death of the
master would be valid and wounld save limitation, (6)

As to acknowledgments made by a Hindu widow, one of several
joint-contractors, partners, executors or mortgagees see sec. 21,

Judicial notice —It is almost invariable practice of trade
creditors in South India to insist on a written acknowledgment in
their books being made by the debtors as a condition of giving credit
and engaging in further transactions. This is a matter of daily

Narayana v. Venkataramana, 26 Mad. 220 (F.B.)

Rashbehary v. Anand, 43 Cal. 211.

Lakshumanan Chetty v. Sadayappa Chetty, 36 M.L.J. 571, 48 I.
C. 179,

Rungo Lall v. Wilson, 26 Cal. 804,

Dinomoyi v. Luchmiput, 6 C.I R, 101 (P.C.)

Ebrahim v. Chumlal, 353 Bom 302, 13 Bom. L.R. 264.

[1]
(2]
131

[4]
[6]
[6]
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experience of Courts of first instance and they are entitled to take
judicial notice of it if relevant and need not require it to be proved
by evidence in each case, (1)

Mustrations of sufficient acknowledgments of liability.—

(a) “I am ashamed that the account has stood so long.” (2)

(b) “Please send 1n the account made up to Christmas
last.” (3)

(¢) ““The promissory note which T gave is unstamped and [
will not pay it "’ (4)
(1) “ T cannot afford to pay my new debts much less the
old debt T owe you.” (H)
(e) ‘I admit the existence of a running account ....... ..
My representatives will compare accounts and
pay what may be found to be due ........."" (6)

(f) As we have imnformed your client, we are qute willing
to pay him the 1ent due under our mouras:
pattah 1f he can shew a title to give us a good
receipt for 1t that will satisfy owm lawyers, If
he 18 unable to produce a perfect title, we are
still willing to pay hin the 1ent on s giving us
a substanual indemmty, (7).

() *‘Iam willing to pay you the sum dae by instalments.”

»

Hlustrations of insufficient acknowledgments '—

(a) A letter *enclosing a 1emuttance of Rs, 100 to old
account ” does not show that o further sum 1s
due. (8).

Ry
121
(3]
f4]

[51
f6]

(81

K, R, V. Fum v, Sutharama, 37 Mad, 1446.

Cornford v Smithard, (1859)6 H& N 13,

Quincey v. Sharpe, (1875) T Ex. D 72,

A good acknowledgment. The fact that there 13 a16fusal to pay
18 quite 1mmaterial

The expression of mability to pay 13 immaterial,

Sant Lalv Beni Prasad, A T R, 1925 All 340

Joharmal v Thralal, 7 Pat 238, A I R 1928 Pat 221

Rungo Lall, v Wilson, 26 Cal 204 An acknowledgment of
hiabihity 19 good, even 1f 1t 13 accompanmied with a demand of
evidence of title.

Shearman v. Fleming, 6 Ben . R An acknowledgment must
relate toan existing right or property. An admission of past
liability is not such an acknowledgment.

STUDENTS' LIMITATION ACT.
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Illustiations  of good
achnowledgments,

Tllnstrations of valid
achnowledgments,
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The section apples to
apphcations for exceution

A boirows Rs. 10,000
fiom B i Jan 1916, the
rate of interest being 6 per
cent per annum. A 1epays
Re 1,000 1n Jan 1918 on
account. B tles a amt
agamst A i Jan. 1920 to
recover the balance Is the
suit in Time ?

(B. U Oct. 1927)

[Ans. The suit would he
mn time provided the ae-
knowledgment ot the pay-
ment of the' prmeipal ap-
pears in the hand wuting
of,or m a wnting «gned
by, A or his duly au-
thorised agent ]

STUDENTS' LIMITATION ACT.

[Src. 20

(b) “T wsh to look to your accounts ; in my own account
I do not see any amount due to you. DPlease,
therefore, send the account. (3)

() “I admit the loan, but I have since
amount,” (4)

repaid the

() A letter written by a ralway company to the plamntift
mformmg the latter that the goods have been
nghtly deliveied to a thiid peison under an
indemnity bond, and that the plamtiff’s clamm
cannot be entertamed 13 not an acknowledgment
of hability, ()

(¢) The plantiff consigned some hags to be dehvered to
the consignee but they were not delivered, and
the Railway Company wiote a letter to the
plamntiff informmng that the bags were lymg at
a certamn place and that the plamtiff might take
dehvery if he hiked.—The letter did net amount to
an acknowledgment. (6).

Explanation Il —This patt of the section is new and is
mtended to make 1t clear that the provisions of the section apply
to applications tor execution,

20 Effect of payment of interest as such or of part payment of
principal—(1) Where interest on a debt or legacy is,
before the expiration of the prescribed period, paid as
such by the person liable to pay the debt or legacy, or
by his agent duly authorised in this behalf,

Or where pait of the principal of a debt is, before
the expiration of the prescribed period, paid by the
debtor or by his agent duly authorised in this behalf,

a fresh period of limitation shall be computed
from the time when the payment was made:

[3] 'There 18 no admission of the existence of a deht

147 Rangasami v. Thangavelu, 42 Mad 637 An allegation that
a debt h s been discharged 18 pot an acknowledgment, becanae
1t 13 tantamount to a demial of the debt.

(5] Ludhomal v Secretary of State, 138. L R. 1.

{6] Mutsaddr Lalv B, B.& C. I. Ry, Co, 42 Al 390 (393).
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Piovided that, save in the case of a payment of
interest made before the 1st day of January 1928, an
acknowledgment of the payment appears in the hand-
writing of, or in a writing signed by, the person
making the same,

E’Eect of receipt of produce of mortgaged hnd.--(Z) Where
mortgaged land is in the possession of the mortgagee,
the receipt of the rent or produce of such land shall
be deemed to be a payment for the purpose of sub-
section (1).

Explanation —Debt includes money payable under a
decree or order of Court.

NOTES.

Sub-section (1) explained.—This section provides that a fresh

period of imitation will be computed n the followmg cases of
payment ;

(1) Where nterest is paid on a debt or legacy provided
that

(a) 1t is paid as such,

(b) it is paid before the expiration of the pre-
seribed period,

(c) it is paid by the person hable to pay the debt

or legacy, or by his agent duly authorised in this
behalf,

(d) save in the case of payment made before the
Ist day of January 1928, an acknowledgment of
of the paymeut appears in the hand-writing of,

or in a writing signed by, the person making the
same.

(2) Where part of the principal is paid provided that
(a) it is paid before the expiration of the prescribed
period,
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State the ocwcumstances
in which an acknowledg-
ment or part-payment of
the prineipal extend the
pentod of lmmtation,

(B. U Maich 1922,)

When will an acknow-
ledgment of a debt and
paymont 1n pat serve to
extend the period of hmie
tation ?

(B. U, Oct 1923)

A & B jomtly passed a
Khata to C and borrowed
Rs 500 mn 1917 A made
cortain part-payments there-
after to ¢, mn 1918 and
1919 and made endorse-
ments about the payment
iz lus own hand m the
Khata B only put his
signatme below the en-
dorsements O filed a smt
in 1921 on the balance of
the account agamst both
B objected on the ground
that the pait-payments
made by A did not save
limitation as ageninst hmn
and the suit was couse-
quently barred aganst him
Would the contention pre-
vail ? (ive reasons.

(B. U. Oct. 1923)

The contention
would not prevall It 18
onough 1t the wntings
made by the debtor (A)
paymg the debt and 18
signed by both the debtors,
because under this section
1t 18 safficient 1f the fact
of payment appears in the
hand-wnting of the per-
sons making the same.
Vide Devchand v. Jam-
shedj, 25 Bom L. R. 354,
A. L R. 1923 Bom. 369.]

[Ans.



A lent Rs, 5,000 to B n
Jan. 1916, In Dec 1918
B gave his own cheque tor
Rs 500 as part-payment
In Nov 1921 B acknow-
ledged his hability to pay
the debt and thereaftor
for one year owing to 1ll-
ness he hved at Baioda
In Sept 1925 A files a cuit
to 1ecover the balance B
pleads  hmutation  How
will you decide the case ¢

(B U Oct 1925)

[Ans + Suit 18 within
time. Payment of Dec
1918 1s governed by sce
20, achnowledgment of
Nov 1921 15 goveined by
Sec. 19 and his stay at
Baroda 18 governed by see
18]

When does payment ot
mnterest extend the poriod
of limitation?

(B. U Oct 1928)

When and to what extent
will an acknowledgment
and a part-payment save
hmitation ?

(B U Oct. 1829)

STUDENTS’ LIMITATION ACT.

[ Src, 20

(b) it is paid by the debtor or his agent duly
authorised in this behalf,

(c) anacknowledgment of the payment appears in
the hand-wnting of, or in a wrniting signed by,
the person making the same.

Sections 19 and 20 compared.— ‘‘Section 20 does not pre-
vent the operation of section 19, and the two sections are not
mutually exclusive. A payment though it may be meffectual as
payment under sec. 20 may nevertheless be treated asan acknow-
ledgment under sec. 19, if it fulfils the requirements of that
section. Sec. 19 only operates against the person who makes the
acknowledgment, but sec. 20 makes part-payment good n favour
of any suit on that liabiity. An acknowledgment under sec 19
need not ba addressed to the person entitled, but a part-payment
under sec. 20 must be made only to the person entitled to
payment.” (1) Sec. 20 deals with part-payments and so is confined
to debts and legacies, while acknowledgments under sec, 19
being general, apply to any right o1 property,

Before the expiration of the prescribed period—As 1 the
case of acknowledgmeut, payment must be made before linmitation
The words ‘prescribed period’ 1n the section mean,
not the period prescribed for the payment of the debt, but the
(2)

has run out.

prescribed period of limitation for the suit,

The word “prescribed”” means the period preseribed in the
1st schedule, and not the pertod within which the plamntiff may
bring his smit, Therefore, if interest is paid after the expiration
of the period of limitation,though before the plaintiff can bring a
smit owing to the intervention of the vacation, it is of no avail. (3,

Interest.—The word ‘ interest ’ means interest or any part of
the interest due.

f11 H.0 Mitra's I. L. A, P 182. Venkatakrishniah v. Subbara
yudu, 40 Mad. 698,

[2] Rimsebuk v. Ramlal, 6 Cal. 8I3.

[8] Debendra v. Kartic, 55 Cal. 1210. Conire. 49 All. 67; A L R.
1928 Nag. 192. Vide P, 84,



Sec. 20. ]

Interest as such.—The principle underlying the provisions
of the section 18 that any payment of interest as such 1s an acknow-
ledgment of the existence of the debt and from such payment the
law raises an implication of a promise to pay the principal just as
it does from a simple acknowledgment 11 writing.

The payment must be such that from it the promise to pay can
be inferred in fact and not merely implied by law, 1n other words,
the payment must be of an unambignous character, If the payment
18 of ambiguous character and 1f1t 18 open to the creditor to make an
appropriation according to lis chowce, the payment cannot be
treated as a payment of interest as such, To bring a case within
this section 1t is not essential that the debtor should, on the occa-
sion of every payment, state specifically that the payment is made on
account of interest as such, 1t 18 sufficient 1f ciicumstances exist
which make the conclusion irresistable that the payments munst have
been made on account of interest, (1)

The payment of interest must be as such, . ., that the amount
should be paid with the mtention that 1t should go towards interest
and there must be something to indicate that intention, The con-
duct of the parties may be looked mto but the mere appropriation

by the creditor of these payments to interest 1s not such an mdica-
tion, (2)

The question whether a payment of interest can be said to be
1nterest as such 18 a question of fact 1 each case,

When payments are made towards a debt but there 1s nothing
to show whether they had been made 1 respect of princival or
nterest, the Court 18 entitled to find out on the evidence for what
purpose the payments were made. (3)

It has been repeatedly held by the Courts in India thatif a
general payment should be made by a debtor, and a creditor should
appropriate a portion of i1t towards interest, that would not amount
to any payment by the debtor of interest as such and would not
have the effect of saving the claim from the bar of hmitation. (4)

[1] Charu Chandra v. Karam Bux, 43 I C. 812, 27 C I.. J. 141,
12] Mohammud v, Bank Instalment Co, Ltd. 31 All .495.

[3 Hemchandra v. Purna, 44 Cal 367.

[4) Ammalu v Narayan, 30 Mad. 549,
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A passed a rent note fqr
one year to B on the lst
of Jan 1909. The date
fixed for the payment of
rent was 8lst Dec. 1008,
On the 1st of Jan. 1011,
A made part-payment of
the 1ent. B wrote 1t on
the rent note, and A signed
the endorsement. B sues
for the remaming rent on
the lst of Dec. 1914, 1Is
the smit 1n time ?

(B. U. March, 1820)

[Ansl. The swt 18 not in
time The 10ason 18 that
the suit 18 filed more than
thiee years atter the part-
payment.)

On Nov 12, 1913, D exe-
cuted a promissory note in
m favour of G for Rs, 1,500.
On the back of the promus-
soly note were endorsed
the amounts and the date
of payment. The last pay-
ment was made on 2lst
Apuil, 1916  On the 6th
Nov. 1916 D wiote n s
own hand-wnting on the
back ot the promssory
note the words “ Total
Rs 671/12, Vasul dated 6th
Nov 1916” and puts hs
signature. On  the 24th
Sept 1919, G sued D to
recover the balance under
the promussory note.
D contends that the smt 18
barred by hnutation. Test
the sound of the t
tion (A. E. Feb, 1923),

[Ans The period of
hmitation 18 extended
under se¢ 20 The conten-
tion of D 13 not sound ]
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,When and in what way
does the payment of inte-
rest save limitation? Has
part-payment of principal
any effeot on the hnutation?
If so, under what circum-
stances P (A. E. Aug. 1925)

A debtor, who could
write, made a payment to-
wards the debt. That pay-
ment was recorded by a
servant of the creditor on
the back of the bond and
the same wassigned by the
debtor.

The endorsement merely
stated that the amount was
paid towards the debt but
1t did not appear whether
1t was principal or interest
Would the endorsement
be sufficient to give a new
starting pownt of tume ? If
not, would it be of any
use otherwise to give a
starting pomnt of hmitation?

(B. E. Feb 1926).

[Ans: Payment by a
debtor to his creditor n
redaction of the general
balance of account against
him but without mtimating
that any such payment was
to be appropriated mn satis-
faction of the nterest due
18 not payment of mnterest
“as sach ™ Damodar v.
Jankibai, 5. B L R, 350, At
the time where this ques-
tion was asked, 1e, 1n 1926
the payment could not
operate as part payment
because 1t was not i the
hand-wnting of the debtor,
but under the present
amended sec 20 of the
Limtation Aet the pay-
ment would operate as pait-
payment forit 1s signed by
the debtor 1t may also
Lperate as an acknowledg-
ment.]

STUDENTS’ LIMITATION ACT.
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Under the terms of the bond any money paid was to be
applied first in payment of interest and next in payment of princi.
pal. The debtor paid several sums from time to time, Held that
having regard to the terms of the bond and finding of the Court
that payments were appropriated on account of interest, it might be
safely assumed that payments were made on account of interest as
such. (1)

A debtor paid a certain sum on a certain day to his creditor
without declaring whether it should be appropriated towards inter-
est or principal but with knowledge that according to the usual
practice the payment would be appropriated to the interest then
due, Held that the Court should have drawn the inference that a
payment 80 made was made with the intention that it should be so
appropriated. (2)

If a debtor places the creditor in the possession of the former’s
property under an agreement that the creditor is to appropriate the
rents and profits in lien of interest, the appropriation by the creditor
18 sufficient payment of interest as such.

So, when a mortgagee in possession appropriates the rents
and profits in lien of interest (under an express agreement to that
effect), there 18 sufficient payment of interest as such, (Cf, sub
section (2) of sec, 20).

The rendering of service is equivalent to payment of interest
under this section, (3)

Part-payment of principal. - * The words ‘as such’ should not be
read mnto the second para of sub-section (1) ; the law does not require
that the part-payment of principal should be made as such; ¢, e,, the
law does not require that the words ‘part-payment of the principal,
should appear in the entry; it is the fact of payment which should
appear in the writing of the person making the same. Therefore,
where a sum of mmoney in part-payment of the principal
was sent by the debtor to the creditor along with a letter

[1] Gopinath v. Hardeo, 31 All, 285.
{2} Siva Kumari v. Bishwambhar, 46 1. C. 532.
[8] Swaminatha v. Mandiayan,35 I. C 480.
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m the hand-wnting of the debtor, but 1t was not expiessly stated
that the amount was paid ¢ part-payment of principal,’ held that
the payment was a good payment and saved lunitation ” (1)

“The proviso 1equires not that the part-payment of the priner-
pal as such should appear in the hand-writing of the person making
the payment, but the fact of payment should so appear. It is to be
observed that the words ‘as such’ have been expressly applied by
the earlier part of the section to the case of a payment of interest,
The omission of these words in the proviso 1elating to a patt-pay-
ment of principal would seem to mmply that all that 19 tequired to
be attested by the hand-winiting of the person making the payment
18 the fact of payment,”” (2) By the Amendment Act I of 1927,
the words “fact of payment” lave been changed into the words
“ acknowledgment of payment,”

Under this section the payment is viewed trom the stand-
point of the debtor and hence the determining factor 1s the
intention of the debtor in making the payment and not that ot
the creditor in appropriating it Where, therefore, the debtor
makes payment to his creditor, whom he owed two debts, the
mere appropriation of the payment by the creditor, to one of the
debts, caunot, 1n the absence of evidence to show debtor’s mten-
tion, save linutation mn respect of that debt  (3)

“It the parvt-payment 1s made within the period of hnmta-
tion, the mere fact that the wiiting evidencing the payment was
made after the petiod of limitation had expired would not render
such hand-writing ussless for the purpose of saving a claim from
the Limitation bar. This section requires that the payment must
be made within the period of limitation, 1t does not require that
the writing should be made bhotore the expiration of this period.
It only requires a writing as the mode of proving the fact of
payment.” (4)

Mode of payment.—The section does not specify any particu-
lar mode or form of payment and there are many modes in which

payments may be made. It can be made mm any form which may

[1] Curlender v. Abdul Hanud, 48 All 216 (219) H C
I L.a.P 187.

[2] In re Ambrose Summers, 338 Cal 592

[8] DInnna Lal v. Ram Sing, 10 Lah, 750,

{4] Venkatasubba v Appusundaram, 17 Mad 92, Ramprasad v.
Bualal, 19 NJTL R, 6, 71 I,C. 17. H C. Mitrag LLL. A P 188

Mitra's
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When does payment of
mterest serve to extend
the period of himitation ?

(A E Ang 1929)

Under what encumstan-
cos will part-pavment of
the primmeipal 1n the case
of a debt extend the
perrod prescnibed for bring-
mg sat ?

(A E Sept. 1931)

Has the payment ot
mterest o1 part-payment ot
puncipal any eftect on the
pertod of hmtation pio-
vided for the 1ecovery of a
debt ¢ If 8o, under what
cincumstances ?

(A. U. 1911)

State concisely the law
with 1egaid to the debt
I giving a fresh starting
pomt ot hantation

(A. U.19'4)

‘What 1s the eftect ot part-
payment of principal or
payment ot nterest on
lumtation ¢?

(A U 1917)

When does the payment
of mterest or part-payment
ot prmeipal give a fiesh
starting pownt of limitation ¢

(A U 1923)

State the 1equsites of
patt-payment of the prnei-
pal, so that the penod ot
hnutation provided by the
Indian Lunitation Aet may
be extended

(C U 19324, 1926)

Discuss the effect ot pay -
ment  of mterest or part-
payment ot prnecipal on
the perlod ot Inmtation.
I there any special prowi-
sion as to part-payment of

the principal to save lum-
tation ?

(¢ U. 1925)
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[Ans: Befoie the Amend-
ment Act 1 ot 1927, there
was a special provision as
to part-payment of the
principal of a debt to save
lmtation It was pro-
vided that the part-payment
of a debt must appom
m the hand-wntmmg of the
person mahking the pay-
ment By the Amend-
ment Act ot 1927 this pro-
vision has also been
extonded to the case ot
mterest  In other words,
while under the old law,
the hand-wnting ot the
payer was necessary in the
ecase of part-payment  of
puncipal alone, under the
new law, the hand-wnting
of, or a warnting signed
by, the payer shall be ne-
cessary mn the case of pay-
ment of mterest also ]

On 1st Jan 1918 A
passed & promissory note,
payable on demand m
favour of B for Rs 5,000
for value 1eceived On 20th
1918 Dec A gave his own
cheque to B tor Rs 2,000
mn part-payment and the
same was duly honowed
B files a swit agamst A fou
the balance on 21t Dee
1921, Is the smt in tune?
Give reasons

(B U March, 1922)

Payment of nterest by
a person hable to pay the
debt or legacy or by s
duly authonsed  agent
Part-payment of the pnnet
pal by the debtor himself
ot by his duly authonsed
agent

STUDENTS' LIMITATION ACT.
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be agreed upon between the parties Tt must be of such a nature
that 1t would be a complete answer to a suit brought by the
creditor to recover the amount : Payment may be m goods,
the shape of a new hond passed for interest, by settlement of
accounts hetween the parties or by receipt of produce of land.

Payment by Cheque.—With respect to payment by cheque
there 15 a difference of opimon 1 the High Courts.

The Calcutta High Court has held that cheque signed by a
debtor 1 part-payment of the principal and received hy the
creditor as such would save limitation as contemplated by the pro-
"1 Times runs from the date of the cheque and not from
the date of its encashment But if a cheque 1s handed over to
the creditor on the 5th January after banking hours, the Court
will presume that the payment was made on the 6th January. (2)

viso.

In a Pumab case 1t was held that a simnle payment by
cheque was a mere order for payment and not payment itself and
so unless 1t 1s proved that 1t was given as a patt-payment, it will

(3)

not save hmitation.

Madras and Allahabad High Courts held that the omly
evidence of endorsing a cheque by the debtor's hand-wniting was
not sufficient to keep alive the creditor’s claim  (4)

The Allahabad Iligh Court, however, obsetves that 1f there
1s avidence that the cheque was in fact 10ceived by the creditor as
payment, and his account was credited with the amount of the
cheque, then of conrse the cheque operated as a payment to save

(5)

Iimitation,

By whom payment must be made.—Under the section payment
of interest on a deht or legacy must ha made by a person liable
to pay the deht or lagacy or by his duly authorised agent: and a
part.-paymeunt of the principal of a debt must be made by the
debtor himself or by his duly authorised agent.

[1] Kedar Nath v. Dmobandhu, 42 Cal. 1043,

[2] Maurice v Morley, A I. K. 1975 Cal. 937.

[3]1 Sirdar Bachittar Singh v. Jagan Nath, I. P. R, 1897,

[4] Mackenzia v, Tiruvengadathan 9, Mad 271, Ramchandar v.
Chandi Prasad, 19 All, 307

[51 M.B. S8ingh & Co., v. firca1 & Co., A.I R. 1930 All 892 (394).
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“Person liable to pay” is not confined to a person personally
liable to pay the debt. The purchaser of the equity of redemption
of property subject to a mortgage 15, so long as he retains the
ownership of the equity of redemption, comes hereunder and a
payment of interest by him gives a fresh starting point of hmita-
tion to recover the mortgage deht, (1)

Payment may ha made by any person who 1s hable, or inter-
ested or, entitled to pay, or who 1s in such a relation to the debtor
that a payment by him operates as an admission by the debtor.

Payment by a stranger is not sufficient. If a person trans-
fers his property to another absolutely (e. g. by way of gift), he
13 thereafter a mere stranger, and consequently payments made
by him after the transfer, ought not, on principle, to be binding
on the transferee.

Where the common agent of the joint-debtors paid interest
on the jomnt debt out of joint funds under express mstructions
contained 1 the mstrument of his appointment, it is such a
payment as 1s contemplated by the section.

A part-payment, by one of several persons liable to pay can-
not keep alive'the right of the creditor against any of the persons
50 liable other than the person making it, (2) But a payment of
interest by the managing member of a joint Hindu family saves
Iimitation as against the other members of the family as he is their
agent within the meaning of this section, (3) (See sec 21.)

Agent duly authorised.— See notes under sec. 21.

Payment to whom.—Unlike Art 183, this section does not

expressly say to whom the payment must be made, but it is sub- '

mitted that payment must be made to the creditor or lus duly
aunthorised agent under this section, A payment to the person
imving no authority to receive it is not sufficient. In other words,
payment to a stranger is ineffectual.

[1] Fhuban Mohan v Ram Gobinda, 54 Cal 179,

[2] Ahasan v. Dakhini, 27 AlLi, 575.
(8] Sharda Charan v. Durgaram, 37 Cal 461.

Payment must be made
to the ereditor or his dQuly
authorsed agent  Pay-
ment to a stranger1s n-
eftectual.
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The proviso has been
sabstitated by the Indian
Lumtation Amendment Act
I of 1927

STUDENTS' LIMITATION ACT. [ Sec. 20,

Payment to a third party is sufticient, if made at the creditor's
request and under an agreement that it shall go in part-liquidation
of the debt.

Proviso : old and new compared.—The proviso to sub-section
(1) has been substitnted by the Indian Limitation Amendment
Act, 1927 (Act T of 1927) in place of the old proviso which stood
as tollows :

“Provided that, in the case of part-partment of the principal of
u debt, the fact of the payment appears in the hand-writmg of the
person making the same

This substantial change has been introduced in the section in
pursuance of the following recommendations of the Civil Justice
Committee - ¢ With regard to section 20, we think that the provi-
sions of clanse (1) as they stand lead to a number of frivolous suits
long atter the period of limitation prescribed It 15 easy in the first
place for the plaintiff to say that within the time fixed the defendant
paid him one rupee and two rupees as interest He attempts to
prove such payment by adducing oral evidence which takes up much
valuable time, but ultimately the suit is, in most cases, dismssed.
There is no reason why the payment of interest should stand on a
ditferent footing from the part-payment of the principal of a debt.
In the latter case the proviso to clause (1) enacts that the fact of
payment should appear i the hand-writing of the person making
the same It seems to us that the payment of interest should also
be subject to the same conditions as the part-payment of principal,
There does not seem to be any reason for providing for payment of
interest v such, so long as any portion of the sum paid can be
appropriated for that interest, Moreover, having in view our
recommendation that the payment of interest should be also in
writing, the words ‘as swel’ would lose much of their importance, ”

)

Under the old proviso the hand-writing of the payer was
necessary in the case of part-payment of the principal alone. But
under the new proviso, the hand-writing of, or a writing signed by,
the payer shall be necessary in the case of payment of interest also
from the 1st day of Jan, 1928,

{17 Civil Justice Committee Report, P. 48 .
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The words “or in a writing signed by the person making the
payment’ also constitute a salutary change, The mere fact of
acknowledgment being signed by the person making payment will be
sufficient and it will not be necessary that the whole fact of pay.
ment should appear in the hand-writing of that person, In cases of
illiterate persons the putting of thumb or other markes will be
sufficient,

The Amendment Act came into force on the 1st day of Jan.
1928, It has got no retrospective effect and the payment made
towards interest prior to that date would be valid and good without,
it being written and signed by the person making it provided it
gatisfies the other conditions prescribed by the section. The change
is an important one and therefore the Legislature allowed time of
about one year in order to enable the public to have full knowledge
of it.

Sub-Section (2).—The scope of sub-section (2) is limited ; while
‘it extends the period allowed to a mortgagee, it does not confer a
like indulgence to the mortgagor suing to redeem it.

This sub-section is intended to extend the time for a suit by the
mortgagee to recover a debt secured by a usufructuary mortgage.
Tt does not apply to a suit for redemption by the mortgagor. The
mortgrgor cannot, under the provisions of this seetion, obtam an
extension of time for the redemption of a mortgage. The period
provided for a suit for redemption of a usufructuary mortgage can
be extended by an acknowledgment of liability made in writing
under sec, 19. (1)

The receipt of the produce of land held under a deed of mort-
gage required to be, but not, registered, cannot be deemed to be a
payment for the purpose of this section, because the deed is not
admissible to prove that the rents were received as mterest, (2)

Explanation. - This explanation has been added in the New Act
to remove conflict of rulings existed on the point whether the word
‘debt’ in the section included what may be called a judgment-debt .

(1] Khilanda v. Jhinda, 37 P.R, 1883 (at P, 115) ; Anwar v. Lalmir,
Slg ‘;111;3 167 (169); Bhagwan v. Madhav, 46 Bom. 1000, 24 Bom. L.

[2] Pichandi v Kandasami. 7 Mad 539; Venkaji v. Shidhramapa, 19
Eom 663
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A mortgages s Zamin-
dar to B for Rs. 5,000 and
agrees to pay interest at
the rate of 129 per an-
num Subsequently A puts
B m possession of the
mortgaged property. In a
certain year B realses
Rs 25 as income from the
mortgaged property and A
pays a further sum ot
Rs 100 1n the same yea:
to B Would ether of
these payments affect the
question of Ihimitation for a
suit which B mught bring
to enforce his mortgage ?

(A. U 1923)

[Ans -« Sub-section (2) of
se¢ 20 13 mtended to make
the receipt of produce m
1ent stand on the same
footing as a payment by
the debtor hmself The
provision does not go be-
yond this. The 1eceipt of
usufruct by the mortagce
would be treated as pay-
ment by the mortgagm
but all the conditions
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which are mecessary to
make the payments effec-
tive in giving fresh start
to limtation will have to
be satisfled. In this case
all the conditions as 1e-
gards payment are not
satisfied.  Therefore the
receipt of usufruet or pay-
ment of Rs. 100 does not
affect the question of hmi-
tation.]

Successive
allowed.

payments

Burden of proot 18 upon
the plamtiff

A owes B Rs, 100 prmer-
pal and Rs 50 interest on
a prommssory note C, who
13 the agent of A, 1emits to
B Rs. 256 on behalf of A,
with a letter wnitten by
himself. Can a fresh period
of hmitation be computed
trom the time when the
payment 18 made ?

* (A, U 1915)

STUDENTS’ LIMITATION ACT.

[Sko. 21

The Calcutta and the Madras High Courts answering it in the nega-
tive, and the Allahabad and the Bombay High Courts in the affir-
mative,

The explanation lays down that the word ‘debt’ includes money
payable under a decree or order of Court.

Uncertified payment towards a decree.—If the payment is in
fact made within the period of limitation (i.e., before time for
execution runs out,) the mere circumstances that it is certified after
the period is immaterial, It may be certified by a decree-holder at
any time, in as much as there is no period of limitation fixed for
that purpose, and he (decree-holder) may certify the payment in the
very application for execution and thus take the benefit of
of this section, But an uncertified payment towards a decree
must satisfy the requirements of this section (e, g., the payment
must be endorsed on the back of a certified copy of the decree);
otherwise the decree cannot be saved,

Successive payments,—This section does not restrict its
operation to a single payment. Each payment causes the statute
to run anew,

Burden of proof.—The burden of establishing the fact of
payment of interest or a part-payment of the pricipal and all the
elements requisite to give 1t effect 18 upon the plaintiff,

21. Agent of person under disability.— (1) The expression
“agent duly authorised in this behalf” in sections
19 and 20, shall, in the case of a person wunder
disability, include his lawful guardian, committee or
manager, or an agent duly authorised by such guardian
committee or manager to sign the acknowlegment or
make the payment.

Acknowledgment or payment by one of several joint con-
tractors, ete.—(2) Nothing in the said sections renders
one of several joint contractors, partners, executors or
mortgagees chargeable by reason only of a written
acknowledgment signed or of a payment made by, or
by the agent of, any other or others of them.

{11 Narayan v Kunh:i Raman, A. I R. 1925 Mad. 131. Contra: Jatindra

Kumar v. Gagan Chandra, 46 Cal, 22 (24)
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-
(3) For the purposes of the said sections:—

(a) an acknowledgment signed, or a pay-
ment made, in respect of any liahility,
by, or by the duly authorised agent
of, any widow or other limited owner
of property who is governed by the
Hindu Law, shall be a valid acknow-
ledgment or payment, as the case may
be, as against a reversioner succeed-
ing to such liability ; and

Where a liability has been incurred
by, or on behalf of, a Hindu undivided
family as such, an acknowledgment
or payment made by, or by the duly
authorised agent of, the manager of
the family for the time being shall be
deemed to have been made on behalf
of the whole family

(b)

NOTES.

Sub-Section (1).—The section 18 an explanation to seetions 19
and 20. It s an exposition of the words * agent dawly authorised”
as used in sections 12 and 20, The persons ramed in the sub-section
(1) can acknowledge hahility o1 make a payment on behalf of
persons ander disabality.

Lawful Guardian — The expression * lawful gnardian ™ 1s not
limted t6 a guardian appointed by the Court, but includes any
persen who is entitled to act as a guardian according fo the
versonal law of a minor,

A guardian merely of the persom, and mot of the minm’s
piroperty, 18 not an agent for the purposes of sub section (1), A
gnardian, appointed wnder the Guardian and Waids Act, can muke
an acknowledgment or payment so as to enlarge limitation as
agamst lus ward, provided that his act 18 for the protection or
benefit of the ward’s property and is within the powers of &

STUDENTS' LIMITATON ACT.
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The geetion 15 an ex-
planation of scetions 19,
and 20,

The expression ‘lawfal
guardian” ncludes any
person who1s entitled to
act as a guardian according
to the personal law of a
mwor,

Linntation enlarged by
acknowledgment or pay-
ment,—1t the guardian’s act
19 for the benefit of the
ward’s property.
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May be express or im-
phed

A and B passed a mo-
mssory note to C in Jan
1920. A alone makes part-
payment in Dec 1922 ¢
files a swit aganst A and B
m Oet 1924 to recover the
balance due under the
promissory note B con-
tends that the suit 14 ont
ot time agawst him - Will
C succeed m  the st
agamnst both ?

(B U Apnl 1925)

Alent and advanced
Rs. 1,000 to 15 and C jomt-
ly on the st Aprl 1920
No part of the debt having
been repaxd by B o1 G, B
executed an ackknowledg-
ment of the debt m tavom
of A on the 5th Jan 1923
In Mareh 1923 (! sent
Rs 200 to A in pait-pay-
ment of the debt with a
letter recording the pay-
ment but not saymng it was
a part satisfaction ot the

+said debt In 1924 A sued
B and € for the balance of
*Rs 800 Is the suit baned
by linitation agamnst either
B or C o1 both ?
(B U. Apul, 1926,

A, Band C passed a
promssory note dated 1st
Jan. 1921 for Rs 5,000 to a
firm of which X, Y, 7 wete
partners. At that date
X was ipsane and Y was
was 17 years of age. On
Ist Jan 1922 A pad
interest on the promussory

note, On 1st Jan 1923 B
wrote to Z asking for far-
ther tim» to pay the debt
O was residingin a Nativo
8tate from lIst Jan 1922 to

STUDENTS' LIMITATION ACT. [SEcs. 21]

guardian under Sec, 27 of Gnardian and Wards Act, The same
obs ervations apply to a guardian not so appomnted under the Act, 1. e,
to a case of a natnial guardian

Agents authority.—It is not necessary that the authonty
should be in writing. It may be express or implied and 1t may
be general or special,

Sub-section (2).—T'his section enumerates those cases in
which the act of one member of a class is liable to be taken as
the act of all. Tn respect of these cases it provides that acknow-
ledgment or payment by one shall not by itself ba taken as an
acknowledgment or payment by the other, but that there must be
something else (e g., express or imphed authority)

Co-contractors—Co-debtors,~The sub-section (2) abolishes
the doctrine of 1mphed ageuncy as between co-debtors, Since an
acknowledgment and payment are two acts which make the
statute run afresh, 1t would be mjudicious to debar a debtor from
the 11 ght of pleading the statute due to an act ot a co-debtor
If the fact of agency among co-debtors 1s established, then alone
an acknowledg ment or payment by one will take the deht out of
the statute as against all  But 1f no such ageney 1s proved,
acknowledgment or paymant by one of several joint debtors will
give a frash start of hmitation against him alone  Payment by
one of two jomt debtors, though professedly made on behall of
both, will not ptevent the statute running 1 othet 's favour, un-
lass 1t appeats that he either authorised or adopted 1t as a pay-
ment by him as well as by his co-dehtor. Payment by oune joint
debtor with knowledge, covsent and ratification of the other

arrests the statute as to both,

Partners.— The word ‘only’ 1 the sub-section (2) 1s emphatie.
Tt is not to be treated as a surplusage. It means the mere wnting
or signmg an acknowledgment by one pattner does not necessarily
of 1tselt bind his co-partner unless he had otherwis: power to bind

that partner for the purpose (1)

The principle on which each partner binds all hic associates

18 the principle of agency, and m a going mercantile concern the
authority of a partner to wign acknowledgments etec, on the

111 Gadu Bib1 v. Parsotom, 10 All 418
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firm’'s hehalft is to be presumed as an ordinary rule. (1) But
this presumption can be rebutted, and 1f 1t can be shown that the
acknow leadgment of li:\hlhty by one of the partners was not an act
necessary for or usually doune 1 carrying oun the business of the
partnership: the case will fall under the general 1ule contained m
the sub-section (2). (2)

Divect evidence that the partner makling the acknowledg-
ment or payment had authority 1s not necessary, but such
authority can be inferted fiom the surrounding cicumstances.
In the absence of durect evidence that a co-contractor or partuner
had authorised his co-contiactor or partner to make an acknow-
ledgment or payment saving limitation on his behalf, such
authority can be inferred from other circumstances such as the
position of the other co-contractors or partners in the business,
though 1t cannot be laid down which circumstancos should be
deemed sufficient to warrant the inference. (3)

“If, when the acknowledgment or payment is made, the
partnership has been dissolved or been discontinued, or has ceased
to be a working concern, no business heing carried on by the firm,
1t must be proved that the party had heen expressly authonsed to
act for the other partuers in making the payment or acknowledg-
Such authority may be given to him by expiess or implied
agreement between the partners at the dissolution

ment.
Even after
s partnership has been disvolved, so far as strangers are concerned
a partnership dissolved 1s a partnership in being, unless and until
they raceive notice of dissolution, and, in the case of old customers
with the partnership, express notiee 1s necessary, and in the
absence of notice an acknowledgment or payment of principal or
mterest by one partner 1s binding for the purpose of lmitation
(sections 19. 20) on the other partners”. (4)

[11 Premp v Dossa, 10 Bom 358
(2] Dalsukharam v Kahdac, 26 Hom 42

18] Veeranna v. Veerabhadiasam, 41 Mad. 427 (F.B.)
See also Mahadev v- Ramakrishna AT R, 1925 Mad. 114,

{4] Rustompn’s Limtation (4th Ed ) P. 243.
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30th June 1924, A suit
was flled on the promissory
note on 20th Dee. 1925
when X was sane. Is the
suit time-barred ?

(B. U, Oct. 1930).

[3us A paysinterest on
the promissory note on 1st
Jan 1922, The period of
lumitation 18 extended from
that date for a farther
period ot thiee years (5. e,
up to st Jan. 1925'. The
sutt agamst A 18, thevefore,
baired on 20th Dee. 1925,
On lst Jan 1923 B wnites
to Z asking for turther time
to pay the debt This 18
an  acknowledgment ot
hability. The period of
limutation as agamst B 1s,
theretore, extended for a
fmther period of three
years trom 1st Jan 1928,
The swt agant B 18 m

time As C was absent
fiom Butish India fiom lst
Jan 192  to 30th June

1924, that period of his
absence 13 to be deducted
m computing the period ot
himitation The smit as
agamst ¢ 18 also 1 time.
Note *—(1) One of seve-
1l co-partners can give
a vahd discharge without
the concmirence of others
(2) A prommssoly noto
creates a jomt and several
hability and hence one
promsor has no authority
to bmmd his co-promisors
by any acknowledgment of
habihity.]
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When ean a partner be
said to be an agent for the
other partners to acknow-
ledge a debt or make a
part-payment so as to give
a new starting point of
limitation ? What must the
ereditor prove to bind the
other partneis ?

(A. E. Feb 1926)

Whete the moitgage 18
a joint one an acknowledg-
ment by one mortgagee 13
of no use even as agamst
him

But if authonsed by his
co-mortgagees, the  ac-
knowledgment would be
effectual.

One of several co-con-
tractors cannot make an
acknowledgment o1 pay-
ment on behalf of the
others

But if authorised, the
acknowledgment o1 pay-
ment would be eftectual

The expression ‘jomt-
contractor” apphies also to
a surety.

Is a 1evermoner bound
by an acknowledgment of
of hability made by a Hindu
widow ? Give reasons for
your answer. (A U.1925)

STUDENTS' LIMITATION ACT. [SEc. 2T,

Co-executors.—For the purposes of sections 19 and 20 an
executor or administrator may be an agent" of the persons bene-
ficially interested in the estate. Payment of nterest by the
deceased debtor’s executor stops the statute. The acknowledg-
ment of the executor must be made by him 1n his representative
character. An ackuowledgment by one of several executors only
keeps alive the debt against the as<ets of the testator, but is not
sufficient by itself to make the other exerutors personally charge-
able, So also m the case of a paymeut by oue executor.

Co-mortgagees. -~ \Where the mortgage is a joint mortgage and
not capable of being redeemed piecemsal, an acknowledgment by
one of several mortgagees 13 of no use and cannot save the
statute even as against the mortgagee giving tha acknowledgment.
But 1f the mortgagee making the acknowledgmeut 1s authorised
by his co=-mortgagees to acknowledge the hability as an agent on
their behalf, the acknowledgment would be effectual. Apart from
cases where the mortgage 1s one and ndivisible, acknowledgment
by one of several joint mortgagees bars the statute as against him,

Co-contractors.—QOne of <everal co-contractors (co -dehtors,
Co-mortgagors, ete.) cannot make an acknowledgment or payment
on behalf of the others. In case of co-contractors, jointly and
severally hable, an acknowledgment of hability or payment by
one of them does not deprive the other of the benefit of lhmi-
tation, unle<s the payer 14 authorised to make the payment by the

(1)

other as an agent on his behalf.

Surety.—The expression “joint-contractor” applies also to a
The principal debtor and the surety are often
joint contractors, and under this section
one joint contractor 1s not bound by an acknowledgment
or payment made by another, A payment by the debtor does
not keep alive the action against the surety, nor can a payment
by the surety keep aliva the debt against the principal debtor. (2)

surety.
the position of

Sub-section (3). —This sub-section has been newly added
by the Indian  Limtation Amendment Act 1927
(Act 1 of 1927), in pursuance of the following recommendations

1926 Oudh 601

(1] Oudh Commercial Bank v Bishambhar Nath
981 C 353. H.C. Matra’s I. L A, P 201,

[2] U.N. Mitra's Lamitation (4th Ed). P. 733,
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of the Civil Justice Committee: ‘“It will save considerable
unnecessary litigation and prevent vaxatious pleas if limited
owners under the Hindu law, and also the Karta or manager of a
joint Hindu family are enabled to make acknowledgments and
payments so as to attract the provisions of sections 19 and 20.
Conflicting views are held with reference to the power of a widow
to make an acknowledgment binding any interest excepting her
own. A limited owner like & Hindu widow fully represents the
estate for many purposes ; a judgment properly obtained against
her will constitute the subject-matter of the suit res judicata n a
suit by the ultimate reversioner. There appears to be no reason
why in the normal course of her administration of the estate of
the last male owner she shall not have authority to acknowledge
& debt.” (1)

22 Effect of instituting or adding new plaintif or
defendant.—(1) Where after the institution of a suit, a
new plaintiff or defendant is substituted or added the
suit shall, as regards him, be deemed to have been
instituted when he was so made a party.

(2) Nothing in sub-section (1) shall apply to a
case where a party is added or substituted owing to an
assignment or devolution of any interest during the
pendency of a suit or where a plaintiff is made a
defendant or a defendant is made a plaintiff.

NOTES.

Scope of the Section.—Section 22 refers to cases where the
suit is ultimately brought by or against parties other than those
originally on the record, i.e., where new plaintiff or defendant is
substituted or added. In such a case the suit as regards such
added party is deemed to be instituted as regards the added
party when he is so added, é.e,, if the suit as regards the added
party is time-barred when he 1s added, the suit as regards him
fails. Whether it will or will not fail as regards the parties
originally impleaded depends upon whether the presence of the
added party was necessary to euable the Court to decide the

[1] Civil Justice Committee Report, P. 489,
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A, Band C carrymg on
business in partnership 1n
the name of X and Co. lent
Re 10,000 to D on the
Ist January 1921, On the
15th December 1923 the
partnership was dissolved
and A commenced to
wind up his affairs, On
28th December 1923 A filed
a2 smt agamst D for the
recovery of the loan of
Rs. 10,000. On the 10th
Maich 1924, B and C were
added as plamntifis 1 the
smt. D’s defence was that
the smt was barred by
hnmatation  Was he nghtv

(B. U. April 1928).

[Ans: After the dissolun-
tion ot partnership on 15th
December 1928 the assets
wete vosted 1n A, B and C
jomtly. Similarly on ac-
count ot the dissolution of
partnership the relation ot
mmphed agency between
the partners ceased to exist
Band C who were the neces-
ary parties wele jomned
after the lapse of 3 years
from the date of the loan
(Vide Art. 57) and hence the
smit was time-barred |
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A, B and C are partners
ma firm. X flles a smt
aganst A and B to recover
a sum of money lent and
advanced by him to the
firm. The suit agamst A
and B 1s within the period
of himtation After the
penod of hmitation expired
C 18 added as a paity de-
fendant to the smt Will
X be successful agamnst O ?

(B U Apnl 1929).

A lends a sum to B and C
on 18t March 1927 A files a
suit agamnst B for the sum
lent on 1st March 1930
On 15th Maich 1930 A adds
O a8 a co-defendant 1n the
sait.  Is the smit barred?

(B. U. April, 1931.)

[Ans: Yes, as agamst C
But the swmt agamst B,
which 1s 1n time, may be
proceeded with, See Bec.
43 of contract Act ]

Whete a suit 18 instituted
within limitation, how does
the fact that the defendant
dies after the expiry ot the
period of hmtation pres-
cribed for the smit and his
legal representatives are
substituted as defendants
1 lus place affect the ques-
tion of limtation?

(P. U. 1922)

STUDENTS' LIMITATION ACT. [SEo. 22
matters in issue between the parties to the suit as originally
framed. If a decree cannot be passed in favour of the plaintiff
who first instituted the suit without the conjunction of the added
plaintiff, or against the defendants who were first sued without
the conjunction of the added defendent, the whole suit is time-
barred, unless the added party is impleaded before the expiry of
the prescribed period of limitation.

The section extends only to the particular parties who are
subsequently added- Jt contemplates of cases in which an action
is detective by reason of the person or one of the persons in whom
the right of action is vested not being before the Court at the
time when the suit is first instituted.

The section applies to cases where the added or substituted
plammtiff wants to litigate a right for himself independently of
the rights of the original plaintiff and so when a plaintiff is added
in consequence of the assignment of the rights of the original
plaintiff, his right to a decree is not affected hereunder. (1) The
defect must be due to the right of persons not being added in the
first instance. If the party added is not a necessary party, nor a
proper p?,rty, but only a pro forma one the section does not apply.

This section is confined to suits only, and does not apply to
proceedings m execution. The word ‘suit’ n this section includes
only the stages of a smit down to its termination by the decree
of the trial Court, and does not include the subsequent pro-
ceedings such as execucion or appeal.

Effect of subsequent addition or substitution.—The test to be
applied is—whether the suit was properly “constituted at the date
of the plaint so as to enable the Court to adjudicate as between
the parties impleaded. A suit is not said to be properly consti-
tuted unless all the necessary parties are impleaded in it. By
necessary parties are meant those parties who ought to be joined
and who are indispensable, as without them no decree at all ean
be made. If these parties are not joined, then the suit is bad for
non-joinder, aud the addition of these parties after the period of
limitation will necessitate a dismissal of the suit. If however the
necessary parties are impleaded, the non-joinder of other persons

[1] Arunachella v. Orr, 40 Mad, 722,
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who are not necessary or indispensable but whose joinder 13 only
desirable to safeguard their rights and the rights of others, and
to prevent further litigation, does not render the suit as impro-
perly constituted, and the joinder of those persons after limita-
tion will not necessitate tha dismssal of the suit”’ (1)

Addition of parties by Appellate Court.—1It is competent to a
Court under O. 41, r 20 to add a person as respondent i an
appeal, though the time within which an appeal might have been
preferred as against such person has expired. There 1s no provision
in the Limitation Act for the action of the Court in that matter:
and 1t makes no difference whether the respondent 1s added on
the application of the appellant or by the Court swo motu. 'The
powar of the Court in this particular 1s discretionary

Misdescription.——Formal amendments, such as the substitu.
tion of its members in place of an unregistered imstitution or
substitution of a different capacity (a principal changing himselg
as an agent) or the mere transposition of the parties being only
cases of msdescription, will not be affected by the section.
In cases of misdescription it 13 not really a question of adding
or substituting a new plaintiff or defendant at all, and consequent-
ly, the provisions of this section have no application, and no ques-
tion of limitation arises.

Sub-section (2).—It gives certain exceptions t0 sub-section (1)
The sub-seetion (1) has no application to the following eases *

(1) 'Where a party 18 added or substituted owing to—

(a) anassignment, or
(b) devolution of an ntereat during the pendency of the

suit, or
(2) where a plaintiff is made a defendant, or

(3) where a defendant is made a plaintiff.

[1] Shaha Saheb v Sadashiv, 43 Bom. 575 (580, 581) Vide H C.
Mitra’s I L. A. P 204. See. also 27 Bom L. R 1168; 38 Mad 837
(842) Contra. Mathewson v Ram Kana, 36 Cal. 675 where it 19
stated that this section applies where the party subsequently
added is a proper party, even though he 1s not a necessary party,
and he cannot be added after the expiry of the period of Limitation

[Ans Bec. 22 (2) of
I L A 18 qute expheit on
this point |

Is there any exception to
the 1ule, that when, after
the institution of a smt,
a new plaintiff or defendant
15 substitated or added, the
smt shall as regards him
be deemed to have been
mstitutod  when he was
made a party® Discuss 1te
briefly and give an 1illlus-
tiation

(P. U 1923)

Foimal amendments will
not be affected by this
section,

The sub-section (2) gives
certan exceptions to sub-
seetion (1),
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State and 1ilfustiate the
rule the Indian Limita-
tion Act for computation of
the period of limutation m
the case of continuing
breach.

(B. U October, 1926)

Explain and llustiate:
A continuing case of ac-
tion”. When does the per-
od ot lumtation begin m
the ease of a continung
breach of contract ?

(A U, 1927)
When does linmtation be-
gim to run m the case of a

continuing wrong indepen-
dent of contract? Illustiate

(C U 1921)

What 18 the pernod of
limitation for the following

Suit for the 1estitaution of
of con)ugal nghts ?

(A E. Aug. 1929)

STUDENTS’ LIMITATION ACT.

[ Sec. 28

23. Continuing breaches of wrongs.—In the case of a
continuing breach of contract and in the case of a
continuing wrong independent of contract, a fresh
period of limitation beginsto run at every moment of
the time during which the breach or the wrong, as the
case may be, continues.

NOTES.

Continuing breach.—The rule contianed 1n this section 19 & rule
for computation of the period of hunitation, and this seetion coutem-
plates cases hike the covenant by a tenant to keep the tenanted
building n repaus, eases in which the obligation created by the
contract 18 e necessetate of a contimung nature; and the nght of
action therefore naturally arises every moment of tune during which
the breach continues.

Continuing cause of action.—A continuing canse of action 18 one
arising from the repetition of acts or omissions similar to those 1
respect of which an action 13 brought,

Contracts admitting of continuing breach—A .ovenant for qmet
possession 18 one of those covenants which admit of a continung
hreach and the suit will not be barred as long as the breach cont:-
mies, (1) This section refers to cases of contimung breach of contraet,
and not to cases of successive hreaches of contract. (2)

Continuing wrong.—The following are some 1nstances of conti-
nung wrongs, giving mse to a fresh starting point at every successive

1epetition of 1t

(3)

Causing obstruction to the immemorial egress of the
plantuf’s rain-water over the defendant’s land. (4)

(1) Trespass
(&)

(3) Draimng water on plaintiff's land without acquiring
(5

An infringement of a trademark or copyright. (6)

casement.

4
{11 Raju Balu v. Krishnarao, 2, Bom. 273 (293).
[2] Bhojraj v. Gulshan, 4 a1l 493 (496).
[3] Sheo Prasad v. Manger, 12 A. L. J, 11569, 25 L. C, 185
{4] Punja v Bai Kuvar, 6 Bom. 20,
[5]1 Ramphal v. Misree, 24 W. R. 97,
{6] Abudu S8alam v. Hanudullah, 87 P.R. 1913, 15 LC. 116,
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(6) Every fresh appropriation of the ncome of a property
by one co-sharer to the exclusion of others. (1)

(6) Refusal of a wife to return to her hushand and allow
him the exercise of conjugal rights. (2)

(7) The disturbance of a right of ferry. (3)
(8) The interference with the right of 1rrigation (4),

No continuing breach or wrong.—The mght to recover rent is
not a rvecurring vight under this section. Thus, where more than
twelve years after giving his tenant notice to quit on a certamn date
or pay an enhanced rent the Inamdar sued the tenant to recover the
Iatter, 1t was held, that this section has no application (B) Refusal
of the revenue authorities to register names under the Land Regstra-
tion Act 1s neither a continuing breach of contract or wrong. [6]
Sunilarly the following have heen held to he cases 1 which this
section does not apply : (1) Non-payment of interest annually as
agreed , (2) wrongful distraint ; (3) breach of covenant for twelve
years to pay certain fees annually in default of which the vendor was
to have possession of certam land ; (4) Non-payment of interest on
prmeipal on the date agreed upon.

Declaratory suit.—The principle of this section has no applica-
tion to a declaratory smt  The section apphes toa contimung v rong
and not to a continuing 1ght. A declaratory smt under sec. 42
Specific Relief Act, can be hrought when the plamtiff’s title 18 denied
by some person, and the demal itself gives a cause of action for a
declaratory rehief. To such a smt this section eannot apply. (1)

24. Suit for compensation for act not actionable without
damage—In the case of a suit for compensation for an
act which does not give rise to a cause of action unless
some sprcific injury actually results therefrom, the
period of limitation shall be computed from the time

when the injury results.

[1] Hainam Singh v. Makhan Singh, 21 Y.L R 198,44 I C. 31,
{2] Bai Sar: v. Sankla, 16 Bom. 714,

[8] Nityahari v. Dunne, 18 Cal, 652.

[4] Kania v. Narain, 177 P, W. R. 198, 50 I, C. 299,

[5]1 Gopelrao v. Mahadev 21 Bom. 394,

[6] Shyamanand v. Raj Narain, 4 C.L J. 508, 572, 11 C. W. N. 186,
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Cases in which this sec-
tion does not apply.

The prneiple ot this sec-
tion has no apphcation to
a declmatory suit

A 19 the owner of a build-
mgand B s the owner ot
an adjacent land. B digs a
tank on his land without
causing any 1nmediate ap-
paient 1yjury to the build-
ing but at last a portion of
the building subsides. A
wants to sue B for com-
pensation for the mymy
done to the bullding When
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does the period of lumta-
tion for his smit begmn to
ran? ©Give reasons for
your answer,
(C U. 1926)

[Ans: The period of
Imtation runs m this case
from the time of the subsi-
dence. vide sec. 24 of
1. L. A
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THustration,

A owns the surface of a field. B owns the subsoil. B
digs coal thereout without causing any immediate
apparent injury to the surface, but at last the surface
subsides. The period of limitation in the case of a
swt by A against B runs from the time of the
subsidence.

NOTES.

Principle :—1In ordinary cases time ugually runs from the com-
mission of the wrong and not from acerual of damage. But where
cauge of action lies, not 1n a specific act or omission, but in the result.
mg damage, time runs when plantiff snstains loss

Specific Injury :—Tn cases where “specifie injury” 1s the gist of
an aetion for damages limtation rns from the date when the injury
results or 13 suffered e.g, 1n an aetion for damages for the use of
abusive language the plaintiff 1s not entitled to succeed unless he
proves speetfic injury. The eause of action accrues on the date on
which such injnry results from the abusive language. Similarly, in
the case of a public nuisance, a private person has no cause of action
unless and until he sustains speetfic 1njury.

25. Computation of time mentioned in instruments.—All
instruments shall, for the purposes of this Act, be
deemed to be made with reference to the Gregorian

calendar,
Rliustrations,

(a) A Thindu makes a promissory note hearing a Native dale
only, and payable four months after date, The period
of hmitation applicable to a suit on the note runs from
the expuation of four months after date computed
according to the Gregorian calendar.

(b) A Hindu makes a bond, bearing a Native date only for
the repayment of money within one year. The period of
limitation applieable to a smt on the bond runs from the
expiration of vne year after date computed according to
the Gregorian calendar.
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NOTES

Gregorian calendar. —The Gregorian calendar is the calendar
of our every day use, 1,e., the official ealendar m British Inda.

PART IV.

AcqQuisiTioN oF OWNERSHIP BY POSSESSION.

26. Acquisition of right to easements.—(1) Where the
access and use of light or air toand foranybuildinghave
been peaceably enjoyed therewith as an easement, and
as of 1ight, without interruption, and for twenty years,
and where any way or walercourse, the use of any
water, or any other easement (whether affirmative or
negative) has been peaceably and openly enjoyed by
any person claiming title thereto asan easement and as
of right, without interruption, and for twenty years,
the right to such access and use of light or air, way,
wateicourse, use of walei, or other easement shall be
ahsolute and indefeasible.

Each of the said periods of twenty years shall be
taken to be a period ending within two years next
before the institution of the suit wherein the claim to
which such period relales is contested.

(2) Wheie the property over which a 1ight is
claimed under sub-section (1) belongs to Government,
that sub-section shall be read as if for the words
‘“ twenty years " the words ‘‘ sixty yeais ’’ were substi-

tuted.

Explanation.— Nothing is an interruption within the
meaning of this section unless where there is an actual
discontinuance of the possession or enjoyment by
reason of an obstruction by the act of some person

13

What 13 the period of
Inmtation preseribed for
the aoqusition of an
enforceable rght to ease-
ments, and how 1s that
period to be computed
case of an institution of a
smt to establish or contest
such a rght ?

(B U.Apnil, 1980.)

How 13 a night to an
easement acquired under
the limitation Aet?

(B. U October, 1930)

How 13 a night of way
or water-course acquired
under the provisions ot
theI L A?

(C U, 1923 (b). )

Wute a note on the
acqmisition and extinetion
ot easement under the
Indian Limtation Aect,
giving 1llastrative examples.

(C U. 1929 (a) )



14 STUDENTS’ LIMITATION ACT, | Sgc. 26,

Easement defined—Sec 4
of the Indian Easements
Act

other than the claimant, and unless such obstruction
is submitted to or acquiesced in for oneyear after the
claimant has notice thereof and of the person making
or authorising the same to be made.

Illustrations.

(a) A suit 1s brought in 1911 for obstructing a right of way.
The defendant admits the obstruction, but denies the
1ight of way. The plamtiff proves that the right was
peaceably and openly enjoyed by him, claiming title
thereto as an  easement and as of right, without
mtertuption from 1lst January 1890 to 1st January
1910, The plamtiff 18 entitled to judgment.

(b) Tn a hke smt the plaintiff shows that the right was
peaceably and openly enjoxed by him for twenty years.
The defendant proves that the plamtiff, on one ocecasion,
during the twenty years has asked his leave to enjoy the
right. The suit shall be dismissed.

NOTES.

Easement defined.—Section 4 of the Tndian Easements Act
(V of 1882) defines an easement as * a right which the owner or
occupier of certain land (1) possesses, as such, for the beneficial
enjoyment (2) of that land, to do and contmue to do something
(3) or to prevent and continue to prevent something being done
1 or upon, or n respect of, certain other land not his own.”

This definition has not, however, been incorporated in the
Limitation Act which merely provides that an ‘easement includes
a right not arising from contract by which one person is entitled
to remove and appropriate for his own profit any part of the soil
belonging to another, or anything growing in or attached to,
or subsisting upon the land of another ” (4)

[1] ‘Land’ includes also things permanently attached to the earth.—
(Easements Act, 8ec. 4 Explanation).

[2] ‘Beneficial enjoyment’ includes also possible convenience, remote
advantage and even a mere amemty.

[8]1 ‘To do something’ includes removal and appropriation by the
dominant owner, for the beneficial enjoyment of the dominant
heritage, of any part of the soil of the servient heritage, or
anythiug growing or subsisting thereon.

[4] Sec. 2 (b).
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The definition of ‘sasement’ given in the Easements Act will
prevail only in those provinces (viz. Madras,’ C. P. Coorg, Bombay
and U. P,) to which the Easements Act applies. The other provinces
will be guided by the definition given in see. 2 of this Act.

On the other hand, the present section and the one following as
well as the defimtion of easement in sec. 2 will not apply to those
provinces to which the Easements Act extends See sec. 29, sub sec.

(4).

An easement @ English Law compared.—‘“An easement may be
defined to be a privilege without profit, which the owner of one
tenement has a right to erjoy in respect of that tenement 1n or over
the tenement Of another person by reason whereof the latter 1s obli-
ged to suffer or refrain from doing something on his own tenement for
the advantage of the former.” (Goddard) The word ‘easement’ as
used in the Tudian Limitation Act has a very much more extensive
meaning that the word bears in the Enghsh law for it includes a
‘“ profit & prendre, ” 1.e. a nght to enjoy a profit out of the land of
another. (1)

Conditions.—The following conditions must be satisfied for the
acquisition of right to easements :

(A) 1In the case of the access and use of light or air to and
for any building: that they have been enjoyed therewith
(1) peaceably, (2) as an easement, (3) as of right,
(4) without interruption, (5) for 20 years (or 1n
case of Government property for 60 years).

(B) In the case of any way, or water-course or the use of any
water or any other easement : that i1t has heen enjoyed
therewith

(1) peaceably, and (2) openly (3) by any person
claming title thereto, (4) as an easement, (5)
as of right,

[1] Chundeev Shib, 5 Cal 945; Bill & Co., v Sheora), I Pat. 674

A right by which one person is entitled to remove and appropriate
for his own use any part of the soil belonging to another man, or anything
growing 1n or attached to or subsisting upon his land for the sake of the
profit to be gained from the property hereby acquired in the thing
removed is commonly called a profit « prendre. (Goddard).
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The word easement as
used m I L A has a very
much more extensive mean-
ing than the word bears n
English law, tor 1t includes
“profit a prendie ”

Conditions to be satis-
fied tor the acqusition of
11ght to easements
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The seetion 1% concorned
only with the acqusition
of easement.

The objeet of the seetron
18 to provide a convement
mode of acquiting ocase-
ment.

The I L. A places hght
and air on the same footing

Whether the user has
been peaceable or mnot
18 a pure question of fact.

The enjoyment must be
open and manifest,

(8) without interruption, (7) for 20 yeurs (or in
the case of (tovernment property for 60
years).

Scope and object.—The section is concerned only with the
acqmsition of the easement and does not purport to measure the
extent of the right or to indicate the remedy by which a disturbance
of the right is to be vindicated. It 18 neher prolub'tory nor
exhaustive and does not exclude or interfere with other titles and
modes of acquinng easements. The ohject of the seetion 13 to provide
another and more convenient mode of acquiring easemment—a mode
independent of any legal fiction and capable of easy proof in a Court
of law. (1),

Light and air,—7The Indian Limnutation Act, unhke the English
Preseription Act, places light and air on the same footing The only
amount of hght for a dwelling house which can he claimed by pres-
eription o1 by length of time, without an actual grant, 1s such an
amount as is peagsonably necessary for the convement and comfortable
habitation of the house

The right of air 13 co-extensive with the right of hght. To give
a right of action for an intorference with the aceess of air, the obstrue-
t1on musi he such as to ciuse what 13 techniceally called & nuisance to
the house ; 1 other wotds, to render the house unfit for the ordinary
purposes of habitation o1 husiness. The ‘‘4f-degiee rule” 13 not a
positive rule of law, hut 1s a erreumstance which the Court may take
mto constl>ration, and 1s especially valnable when the proot of the
ohstruction 18 not defimte or satistactory. (1)

A man 13 not necessarily entitled to the whole of the light and
arr to whieh e has bheen acenstomed ; a neighbour may come and
share 1n these gifts of nature provided he does not wunreasonably
diminish the amenities of the plaintaif,

Peaceably and openly.— WWhether the user has heen peaceable or
not is a pure question of fact. Repeated obstructions or interruptions
by or on behalf of the servient owner show that the enjoyment has
not heen peaceable.

There is a difference in the description of the enjoyment of light
and air and of other easements. Light and 1r must have been enjoyed

[11 The Delhi and London Bank v. Hem Lnl, 14 Crl. 839,
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peaceably, other easements peaceably and openly. The probable reason:
of the difference is that every one ean see what light and air his
neighbour is enjoying by looking at the outstde of lus neighbour’s
house but other ensements, such as right of way, may he used
clandestiely.

“Openly”.—Not clandestine or hy stealth 'The enjoyment must
be (except 1n the case of light and aiwr), open and manifest, not
clandestine, furtive or invisible. It must he such that the servient
owney, but for his laches, must have known what the enjoyment was,
and how far it went. Tf the enjoyment be not open, 1t may not
amount to enjoyment as of 1ight 1t 18 not nacessary, however, that
the enjoyment of the easement should he actnally known to the
servient owner, provided 1t he not clandestine. (1)

Whete the claimant himself has ereated some ohstivetion of a
permanent character on ns own propsrty which renders the enjoy-
ment of the easement mmpossible so long as the ohstruction continues,
he cannot be said to have openly enjoyed it , e,g, blocking up a door
1 his house which led to a path across his nieghbour’s land. (2)

‘““As an easement’”’. -The nght mnst have heen enjoyed as an
easement, If there 18 umty of possessron and ownership, the enjoy-
mont would not he as an easement. While unity of possession and
ownership lasts, no question of easement can arse, as the person m
possession 18 entatled to the soil itself.

“As of right”—*‘As of rght” does not mean “nightfully” or an
enjoyment under o striet legal right, i.e., enjoyment without trespass,
but it refers to enjoyment by a person under a claim in assertion of a
righte The acqmsition of a nght may commence with an act which is
a pure trespass, but the enjoyment, though it may continue to he a
trespass, may nevertheless he as of 11g€ht, so as to ripen mto a
prescuptive right.

“ Asof vight” means claimmmg a right thereto against all
persons, and especially as against the owner of the servient tenement.
Mere permissive possession cannot he the hasis of a right of
preseription.  If* the user i3 with consent and counnivance

{1] Arzun v. Rakhal Chunder, 10 Cal, 214 (218).
{2) Sham Churn v, Tarmey, | Cal, 422 at P, 430

17

The enjoyment must be
open and mantest,

The 1ght must have
been enjoyed as ‘easement ’

The oxpression “as of
1ght” refers to enjoyment
by a person under a claim
o1 assertion of a rght.
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or with sufferance of the tenants or with their permission it
cannot be “‘as of right’’. An accidental enjoyment is not as of right.
The onus is on the person setting up the easement to prove that
the enjoyment was as of right.
The rght must have Without interruption:—the right must have been enjoyed
been enjoyed without . . . .
without mnterruption. In order to be an interruption within the

interntuption,
meanmg of the seetion, there must be—

(a} actual discontinuance of the possession or enjoy-
nment of the right;

(1) the discontimuance must be the result of an
obstruction hy the act of some person other
than the person claiming the nght,

(¢) Such obstruction must be submitted to or
aqcwmesced 1 by the claimant for one year;

(d) the perod of one year does not begin to run until
the claimant has notice of the obstruction and
of the person making or authorizing the same to
he made.

Interraption means The term ‘‘interruption’”’ means an obstruction or prevention

obstiuction by some one
acting adversely to the of the user of the easement by some person acting adversely to

::x;;‘,‘(‘;:oot:";flm‘:;ze"0{;;:; the person who claims 1t. The expression 13 altogether

mere cessation of user does  inapphicable to any voluntary discontinuance of the user by the

n“?;t,zm? ,';t bt;’ u:.zldi,':f:;,' claimant himself. Similarly mere protest or verbal demals of the
right claimed, not followed by any act to prevent the user, will
not constitute an nterruption of the right, Agam, mere
existence ot & physical obstruction is not sufficient ; the parson
mterrupted must have actual notice of the person causug or
authorizing the obstruction to be made.

The mere cessation of user does not amount to an mter-
ruption if it be aceidental and not intentional, as of a water-course
in a dry season or of the easement of grazing cattle during a
time when the claimant has none to put out to praze, of an
easement which can only be used in the rains.

Whether an nterruption s . : 3
18 submitted to or acqui- ‘Whether ax.n mterrupt‘nou .m fmbmltted' to or acquiesced in
esced 1n 18 a question of Within the meaning of the section is a question of fact. In order
fact. . iy s . .

to negative acquiescence within the meaning of Explanation to sec.
26, it is not necessary that the party interrupted sbould have
sued or taken any active step to remove the cbstruction. It is

{1] Sham Churn v. Tariney Churn, 1 Cal. 422
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enough if he has communicated to the party causing the obstrue-
tion that he does not to submit to or acquiesce in it, any conduct
indicative of resistance being sufficient.

Proof of cotinuous enjoyment:—This section does not mean that
there should be actual or physical user; it is sufficient 1f the
dominant owner has the amenity or advantage of using whenever
he chooses to do 1t. In the case of discontinuous easements, there
may be days and weeks and months during which the right may
not be exercised at all, and yet, during all these days, weeks and
mouths, the person claiming the right may have been in full
enjoyment of it. (1)

No rule can be laid down as to what would or would not
constitute “a continuance of the enjoyment as of right” of a
right of way when there has been no exercise of 1t for any given
period; that must depend upon the circumstances of each case
and the nature of the right claimed. There must, when there 1s no
user for a long time, be circumstances, from which the Court can
infer the continuance of enjoyment as of right over the whole
statutory period, and the cessation of the user must be at least
consistent with such continuance. The question of continued
enjoyment is an inference to be drawn from facts and
if there are no facts to sustain the inference. a decision i favour
of such enjoyment cannot stand.

Enjoyment within 2 years of suit. —~Enjoyment for 20 years must
be proved. In case of Government property the period is 60 years
and not 20. The period of enjoyment must be full 20 years
ending within two years next before the mstitution ot the suit
wherein the claim is contested. The effect of this is that when
a right has been enjoyed for 20 years and then an interruption
takes place, the claimant must institute a suit to establigh his
right within two years of the interruption and in that suit he
must prove that he has enjoyed the right for 20 years.

The following illustration will make the meaning clear:—

A brought a <uit in 1925 for ohstructing a right of way. He
proved that he had enjoyed the right peaceably and openly. as an
easement and as of right, without interruption since 1902 for

(1] Koylash v. Sonaton, 7 Cal. 182
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excercise,

No fixed rule as to conti-
nuance of enjoyment.

Must depend upou the
circumstances of each case

The question of continu-
ed enjoyment 15 an infe-
rence from facts rather
than one of tact

The clanmant must st~
tute a suit to establish his
nght within two years of
the interruption andin that
suit he must prove that he
has enjoyed the right tor
£0 years
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An -easement may be
established independently
of the provisions of this
section,

Proper issues to be
framed under this section.

A sues for a declaration
that he 1s entitled to a right
of way over B's land. A
provés that he has enjoyed
the nght for twenty-five
years, but B shows that
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20 years, B, the defendant, admitted the enjoyment for 20
years but proved that the right was not enjoyed since 1922. The
suit must be dismissed.

Easements acquired independently of sec. 26, —The rulein sec-
tion 26 is only remedial. It is neither prohibitive nor exhaustive.
A man may acquire a title under it who has no other right at all,
but it does not exclude or interfere with other titles and modes of
acquiring easements. An easement may be established indepen-
dently of the provisions of this section, €. 9., the Court may,
where immemorial enjoyment and user can be referred to a legal
origin, presume that a grant or agreement, had been made creat-
ing an easement. Where a plaintiff’s claim to an easement fails
under this sections he may nevertheless succeed if enjoyment
on his part has been of such character and duration as to justify
the presumption of a grant or other legal origin of his right.

Issues in suits to establish easements. —~In a suit to establish an
easement when limitation is pleaded, the proper issues to be
framed under this section are:—

(i) whether the easement in question was peaceably, open-
ly and as of right, enjoyed by the plaintiff or those
through whom he claims within two years of the
institution of the suit, and

in the event of the above issue being found in the
negative, whether there is evidence of enjoyment on
the part of the plaintiff, or those through whom he
claims, of such a character and duration as to
justify the presumption of a grant or other' legal
origin of the plaintiff’s right independent of the
provisions of this section. (1)

(i)

271. Exclusion in favour of reversioner of servient tenement.—
Where any land or water upon, over or from which an
easement has been enjoyed or derived has been held
under or by virtue of any inferest for life or any term

[1] Achul v, Rajun, 6 Cal. 812,
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of years exceeding three years from the granting
thereof, the time of the enjoyment of such easement
during the continuance of such interest or term shall
be excluded in the computation of the period of twenty
years in case the claim is, within three years next after
the determination of such interest or term, resisted
by the person entitled on such determination to the
said land or water.

Tllustration.

A sues for declaration that he is entitled to a right of way
over B’s land. A proves that he has enjoyed the right for twenty
five years; but B shows that during ten of these years C, a Hindu
widow, had a life interest in the land ; that on C’s death B became
entitled to the land and that within two years after C’s death he
contested A’s claim to the right. The suit must be dismissed, as A,
with reference to the provisions of this section, has only proved
enjoyment for fifteen years.

NOTES.

Scope and object.—The section is entirely for the benefit of
reversioners. The object of the section 1s the prevention of
easement being acquired under the Act against interested persons
who are incapable of resistance.

The section does not apply to a donee or transferee from a
Hindu widow in virtue of her powers as representing the estate,
since in such a case, the transferee succeeds the widow in her
capacity as full owner and not as upon the determination of her
life-interest.

Section—explained.—When during the period of prescription
the servient tenement has been held by—

(a) a tenant for life, or

(b) a lessee under a lease for a term, the term of which
exceeded three years, and the claim is
contested within three years from the determina-

tion of the interest of the life-tenant or the term
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on Us death B became
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The section 1s entirely
for the benefit of reversion-
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) any term ex~
ceeding three
wears from 1its

grant; )

{2) that the qlaim is
resisted by him
within 3 years ofthe

determmation o £
such 1nterest or
term.

Dagg the Indian Law of
Limtatiem merely bar the
vemedy or emfingmsh the
right itself ?

(A. U. 1918}

When doesa. the expiry
of the period of hgutation
extingmsh a right ?

(A. E. Aug. 1929.)

“The law of hmtation
does not extingmish the
right but bars the re-
medy,” State how far this
18 true,

(A. C. E. March, 1931.)

What the section
quires.

re-
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of the lease, the period during which the servient
tenement was held by the life-tenant or lesee is
excluded in computing the period of 20 years.

28. Extinguishment of right to property.—At the determi-
nation of the period hereby limited to any person
for instituting a suit for possession of any property, his
right to such property shall be extinguished.

NOTES.

Scope of the section.— The section clearly contemplates that the
person, whose right is extinguished by lapse of time, should be
the person entitled to institute a suit for possession of property.
The section applies to all property moveable and immoveable
for the recovery of possession of which a suit can be instituted ;
but it does not apply to claims other than to property which
cam ha recovered in Specic e.g., debts whether ordinary or
judgment-debts. A suit for recovery of a debt is not a suit for
possession of property ; therefore limitation only bars the remedy
but does not extinguish the right to the debt. Suit for declara-
tion of title to property not being a suit for possession within the
meaning of this section, where such a declaratory suit i8 barred, it
does not thereby extinguish the right and title of true owner to
property.

This section only applies to persons out of possession. To
persons who are in possession, and have no occasion to sue for it, the
section can have no application, and does not prevent them from
making use of any legal defence opsn to them in order to maintain
their possession.

The section in terms applies only to suits and not to applications;
it does not say that at the determination of the period of limitation
for an application any right shall be extinguished. It has, however,
been held that the principle underlying the section is of a wider
application. So also, it has been held that the section does not itself
apply to cases under any special ot loeal law, yet its principle can he
safely applied.

“At the determination”—The section requires that it should be
established that the period limited for instituting a suit for possession
of property had determined.
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*“Possession.”—Poggession in this seetion is not hmited to physi-
cal possession. It embraces both actual possession and possession
in law and the title to immoveable property may be affected hy this
section although physieal possession of the property is not 1n question.

(1)

Extinguishment of right—The Tndian Limitation Act lays down
a rule of substantive law 1n sec. 28. IL declures that after the lapse
of the period provided by tlus enactment, the might 1tself 13 gone and
the title ceases to exist, and not merely the remedy.

1f an owner, whose property 18 encroachel upon, suflers his
right to be barred by the law of limitation, the practieal effect 1s the
extinction of his title in favour of the party in possession, It 18 of
the utmost consequence in India that the security, which long posses-
sion affords, should not he weakened. As hetween private owners
contesting uiler se the title to the lands, the law has established a
limitation of twelve years , after that time 1t declares not sumply
that the remedy 1s harred, but that the title is extinet in favour of
the possessor

Right to redeem.—In Lalla Kanhoo v. Musst. Mank: (2) 1t has
heen held by the Calcutta High Court that an equity of redemption
hke other equitable states 1n land 18 eapahle of being extingwished by
the operation of the statute of limitation ; that the word “posses-
ston” 10 this section embraces hoth actual possession and ““possossion
mn law; 7’ and the title to immoveable property may be affected by sec.
28 of the Limitation Act although the physieal possession of the
property 18 not 11 question, but 1n Krishna v, Kesavan (3) 1t has been
held by the Madras High Court that such a right 18 not capable of
possession within the meaning of sec. 28 of the Limitation Act.

Vendor’s lien.—In a smt by the purchaser agamst the unpaid
vendor for possession of the property sold, defendint 1s entitled to
retain possession till payment of the purchase money notwithstanding
that his right of action to enforce his lien is then time-barred, in as
much as the lien 18 not thereby extinguished by this section. (4)

[1] Lalla Kanhoo v Musst Manki, 6 O.W.N. 601, 611 contia. Krishna
v. Kesavan, 20 Mad. 805.

[2]1 6 C.W.N. 61, 611.
{8] 20 Mad. 805. see also 21 Mad. 158,
[4] Subramania Aiyar v Podvan, 87 Mad. 28.

What 1t embraces,

After the lapse of the
poriod the nght itself 18
gone

Views ot Calcutta and
Madias High Comts

A lien 15 a rightof
defence—not  a nght of
action and consequently
can be claimed in respect
of a statute-barred debt.
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Period begins to run
when the owner of the
property 18 awaie that some
one else 1n  possession
18 holding adversely to
himself.

STUDENTS' LIMITATION ACT. [Sec. 29

When time begins to run.—Mere absence of possession does not
cause extinetion of ownership. An owner of property does not lose
his right to property under this section merely hecanse he happens
not to he n possession of 1t for twelve years. His right under vhis
section 18 only extingnished at the determination of the period limited
by the Aet for instituting a suit for possession of property. It must
be, therefore, that the period cannot he determined unless 1t has
commenced to run and the period will not commence to run until
the owner 1s aware that some one else 1n posscssion 13 holding
adversely to himself. (1)

PART V.
SAviINGs AND REPEALS,

29 Savings.—

(1) Nothing in this section shall affect section 25
of the Indian Contract Act, 1872.

(2) Whereany specialor local law prescribes forany
suit, appeal or application a period of limita-
tion different from the period prescribed there-
tor by the first Schedule, the provisions of
section 3 shall apply as if such period were
prescribed therefor in that schedule, and for
the purpose of determining any period of limi-
tation prescribed for any suit, appeal or
application by any special or local law—

(a) the provisions contained in sec. 4, sections 9
to 18 and section 22 shall apply only in so far
as and to the entent to which, they are not
expressly excluded by such special or local law;
and,

(b) the remaining provisions shall not apply.

{11 Swamirao v, Blumabai, 23 Bom. L.R. 418, 45 Bom 1020 (1023)
gee also A LR, 1929 Oudh 402 (405)
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(3) Nothing in this Act shall apply to suits under.
the Indian Divorce Act.

(4) Sections 26 and 27 and the definition of “ease-
ment" in section 2 shall not apply to cases arising in
territories to which the Indian Easements Act, 1882,
may for the time being extend.

NOTES.

Change in the law.—Sub-section (2) has heen amended hy the
Indian Limitation Amendment Aet (X of 1922).

It omiginally atond thus ¢

‘“Notlung 1n thns Act shall affect or alter any periol of lhmuta-
tion specally preseribed for any smit, appeal or application by any
special or loeal law now or hereafter in force m British India.”

The Select Committee gave the following reasons of the change
“We have cirefully considered each section m parts IT and ITT of the
Act for the purpose of deciding whether 1t should apply to periods of
himutation preseribed by special or local laws or not. We think
provision should he made that section 4, sections 9 to 18 and section
22 should apply, unless they are expressly exclnded hy special or local
law, and that the remaimng provisions of the Act should not apply”.

The phrase “ the remaining provisions of this Act shall not
apply”’ can only mean the remamming provisions of this Act shall
not apply unless they are expressly made applicable by the special
or local Act.

The amendment of sec. 29 of the Act in 1922 has extended
the scope of the Act. Before the amendment none of the provisions
of the Tamitation Act were applicuble unless they were exprossly
included by the special or local Acts. After the amendmoent, some
of them are applicable without bemng expiessly included, unless

[1] Gazettee of India, 1922, Part V, Page T4

' 15
‘ Ol

Change in the law by the
Indian Limitation Amend-
auent Act (X of 1922).

“he amendmen't has ex
tended the wcope of the
At
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The term *expressly ex-
cluded” means specially
mentioned as excluded.

they are expressly excluded; the rest remain, as before,
applicable only when they are expressly included in the special
or local Acts. (1)

The term ‘‘expressly excluded” means specifically men-
tioned as excluded. Unless an express reference is made in
the special or local law to the sections of the Limitation Act and
by that reference they are expressly excluded, they would apply to
the special or local law. (2)

Sections 30, 31. [Repealed by the Repealing and Amending Act,
VI of 1930].

These sections (which provided a special period of limitation
for those suits for which the period preseribed by the Act of 1908
was shorter than the period prescribed by the Act of 1877, as
well as for suits for sale on simple mortgage) have been omtted,
as they are obviously spent.

Section 32. [Repealed by the Amending and Repealing Act,
XVII of 1914 ).

r1] Madhavrao V. Falaji, 91 1, O, 563, A, 1. R, 1926 Nag 236, where
sec. 8 of the Inmitation Act was applied in a suit for village profits under
sec. 160 of C. ¥, Land Revenue Act.
Cal [2] 5Raja fati Prasad V. Govinda, 33 C, W. N 2327 (229), A. 1. R, 1939
al, 326.
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APPENDIX II.
Limitation and Prescription.

A law of limitation limits the time after which a suit or other proceeding cannot
be maintained in a Court of Justice (Vide PP. 1-2).

A law of prescription prescribes a period of time at the determination of which a
substantive right is (subject to certain conditions) acquired or extinguished. Preseription
is founded more upon utility than upon equity. 'We cannot say that the latter is almost
neglected. Prescription like a law of limitation is & humane thing. '‘If time destroys the
evidence of title, the laws have wisely and humanely made length of possession a substitute
for that which has been destroyed.”

ae !
The difference between a law of limitation and a law of preseription is :—

(1) A law of limitation merely bars the remedy. It does not destroy rights,
nor does it create rights.

(2) A law of preseription not only destroys rights but creates rights in
others, e.g., such a law may provide (i) that after a certamm lapse of
time the right shall cease to exist, or (1i) that on enjoyment of a right
for a certain period by a person who is not entitled to it, the latter
shall become absolutely entitled to it.

The Indian Limitation Act, 1908, embodies rules of limitation as well as rules of
preseription, i.e.,

(1) in some cases it merely bars the remedy without affecting the right ;

(2) in some other cases it extinguishes the right of a person who hat noé
enjoyed it for a given period of time

(3) in othercases it creates an absolute title 1n favour of a person who has
enjoyed such right for a given period of time.

Prescription may be affirmative or negative, Section 26 of the Indian Limitation
Act, 1908, deals with afirmative or positive prescription while section 28 treats of negative
or extinctive prescription.
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Section 26 positively lays down that an enjoyment of an easement for the statutory
period creates an indefeasible and absolute right.

Section 28 lays down that the right of the true owner is extinguished after the lapse
of a certain period, i.e., it creates by negation a title in the stranger,

Practically speaking the effect of both these sections is the same, To establish
right of easement twenty years’ user must be proved but if the right is claimed [against the
Government sixty years’ enjoyment has to be shown.

¢ Sufficient cause. ”’

What is or is not a “‘sufficient cause” is a question fact and will have to be decided
on the facts and circumstances in each case. The explanation to sec. 5 is not at all exhaus-
tive. 1t merely indicates what may constitute ‘“sufficient cause’’ within the meaning of the
section. The question of determining where in any particular case there is a * sufficient
cause ” or not is left entirely to the discretion of the Court, but the discretion will have to
be judicially and properly exercised.

The principle underlying the sec. 5 is that the rigour of the law is relaxed in
certain cases where common sense and sound judgment require redress to be given
(Vide PP. 18-19).

Legal disability.

Disability means want of legal ability and is quite different from inability to sue
which is want of physical power to act.

The only disabilities the Act recognises are minority, insanity and idiocy.

The defimtion of a minor:—Every minor of whose person or property or both a
guardian other than a guardian for a suit, has been or shall be appointed or declared by
any Court of Justice before the minor has attained the age of 18 years and every minor of
whose property the superintendence has been or shall be assumed by any Court of Wards
before the mirbr has attained that age shall...... veeessbe deemed to have attained majonty
when he <hall have completed his age of 21 years and not before,

Every other persoﬁ domigiled ip British India shall be deemed to have attained his
majority when he shall have completed his age of 18 years. (Indian Majority Act, IX of
1876).
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Insanity is the same thing as unsoundness of mind or lunacy. A temporary loss of
understanding or memory, or mere mental weakness on aceount of serious bodily injury is
not insanity ; nor the suffering from a mere dslusion, unless it ean be shown that the
delusion has affected the particular contract or disposition of property which is in question.

A lucid interval is a temporary cessation of lunacy and it cannot be treated as 8 re-

covery unmless it is of sufficient length of time to enable the person to do an intended
rational act.

Idiocy is a congential and perpetual infirmity involving loss of understanding.

Persons affected by a disability or supervenient disabilities are protected. If there
any 1terval or breaks between the cessation of one disability and commencement of another
time would at once begin to run and no subsequent disability or mablity would stop it.

The sec. 6 refers to 1nitial disability and not to subsequent disability. It 18 only
plaintiffs and applicants for the execution of decrees that are protected under this section.
Defendant's disability does not stop the running of time.

The privileges conferred by the sections 6, T, and 8 are purely personal and an
assignee or transferee from the mimor cannot take advantage of these provisions. (For
further explanation refer to sections 6, 7 and 8 and notes thereunder.)

Trust for specific purpose.

A trust is defined in sec, 3 of the Indian Trust Act 1T of 1802, which is reproduced
below:

“ A trust is an obhigation annexed to the ownership
of property and arising out of a confidence reposed
in and accepted by the owner, or declared and accepted
by him, for the benefit of another and the
person, for whose benefit the confidence is accepted,
is called the beneficiary”. (Vide sec. 2 of the I. L, A.)

The phrase *trust for specific purpose’” is an expanded expression of the term
“'express trust” of the English law. Express trust means trust which has been expressed
‘either by writing or by word of mouth, and not a trust which arises out of the acts of the
parties by implication of law, i, e., a resulting, implied or constructive trust.
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A specific purpose is a purpose that is either actually and specifically defined in the
terms of the deed by which the trust is created or a purpose which from the specified terms
ean be certainly ascertained.

The sec. 10 is intended to protect the rights of beneficiaries under an express trust
against the wrongful acts of a trustee. Suits against express trustees for recovery of
trust property or proceeds or for an account thereof can be brought after any length of
time and the bar of limitation cannot be rleaded in defence, assigns for valuable
consideration being always protected. (See also see. 10 and notes thereto).

Fraud.

In order to constitute fraud, 1t 1= not sufficient that there should be merely a tortious
act unknown to the injured party, or enjoyment of property without title while the rightful
owner is ignorant of his claims , there must be some abuse of a confidential position,
some intentional imposition or som deliberate concealment of facts,

The term ‘fraud’ as used in the sec. 18 means active deceit in defraudiug or
endeavouring to defraud a person of his right by artful device.

In cases where fraud is proved, length of time ought not on principles of eternal
justice to be admitted to repel relief. It is plaintiff’s duty once the fraud has been dis-
covered to claim relief promptly. If there has heen laches or acquiescence after discovery
of fraud, the Cfourt will be entitled to refuse relief, even though the period of limmtation
has not alapsed since the discovery of the fraud. (Vide sec. 18).

Acknowledgment.

Acknowledement means a definite, clear admission of existing liability. To get a
fresh start of limitation under sec. 19 an acknowledgment niust be a conscious and distinect
admission of an existing liability, even though it need not be express but even implied
provided it is clear and unequivocal and not a mere matter of inference.

Tt is not necessary that there should be a promise to pay. The simple admission of
a liability is sufficient.

An acknowledgment of a conditional liability will not give a fresh start so long as
the condition remains unfulfilled. There must be an unqualified admission, or an admision
qualified by a condition which is fulfilled.



APPENDIX IL 151

The distinction between an *acknowledgment * under sec. 19 of the Limitation Act
and a “‘promise " within sec. 25 of the Contract Act 15 of great importance.

“An agreement without consideration 1s vahid 1f 1t is a promise, made
in writing and signed hy the person charged therewith, or by his agent
generally or specially authorised in that behalf to pay wholly or in part
of a deht of which the creditor might have enforced payment but for the
law of limitation for swits.” (Contract Act, sec. 25 (3) ).

A time-barred debt may he revived hy a promise to pay falling within sec. 25 (3) of
the Contract Act. But there can be no acknowledgment of a deht barred hy limitation.
Agam, an acknowledgment does not confer any new rights on the parties, it merely
enlarges the time prescribed by the Limitation Act. Wheteas a promise to pay under sec.
25 (3) of the Contract Act creats a new contract and a fresh cause of action arises on the
date of the promise A mere unconditional acknowledgment cannot be a promise to pay
under sec, 25 (3) of the Contract Act which requires an express undertaking to pay. (As
to all essentials of a valid acknowledgment refer to sec. 19 and notes thereto.)

Payment.

Tho payment of interest on a “debt or legacy” or of a part of the principal of a
“deht  (not legacy), it made before the expiry of the preseribed period gives the plaintiff
a new period of limitation, according to the nature of the original hability. (see. 20).

Payment of interest must be as such, 1a, that the amount should be paid with the
intention that it should go towards interest and there must be something to indicate that

intention. The question whether a payment of interest can be said to be interest as such
is a question of fact i each case.

The law does not require that the part-payment of principal should be made as such,

ise;» the law does not require that the words ‘part-payment of the principal’ should appear
in the entry.

Payment of interest made before 1928 may be proved by any (including oral) legal
evidence but the fact of payment of a part of the principal must appear in the hand-writing
of the debtor or his duly authorised agent.
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By the amendment of 1927 (Act I of 1927) the distinction between the two is
abolished and both should appear in the hand-writing of the payer, or in a writing signed
by him. The payment, of interest or part principal, need not necessarily be made in
actual money. It may be made in any form which may be agreed upon between the
parties. It must be of such a nature that it would be a complete answer to a suit brought
by the creditor to recover the amount. (See sec. 20 and notes thereunder).



INDEX.

Absence
. of defendant from’British India -
absent defendant represented by agent
——of one of several defendants
before or after acerual of cause of action
Account
A suit for —— against a trustee ... oo
Accrual of right
effect of death before——
Acknowledgment
——made during holidays but after expiry of time ..
essentials of a valid—— —
— ~must be made before the expmtmn of the period
——of barred-debt is ineffectual unless there is a promise to pay
— —in writing
——contained in plaint, deposition, written statement. will etc,,
——must be signed ..
~——to whom .,
unstamped——-
unregistered— ...
snccessive— e s
——,Ruzukhata . veo vee
effect of . .
made to a minor .
——by agent duly authorised

——by the guardian, committee or manager of a person under disability

——Dby a guardian appointed under the Gunardians and Wards Act

—by a natural gnardian -
——by the manager of a joint Hindu family
——by the Court of Wards .
——Dby a receiver of partnership firm ... -
—by a legal practitioner
——by the defendant’s ex-agent
Illustrations of sufficient—— <
Tllustrations of insufficient— ... o os
—-—made during execution proceedings

——by a Hindu widow

Page,
60
61
61
61

49
4

17,84
83
83
84
)

85,86
86
87
87
88
88
88
88
88
39
89
89
89
89
90
90
90
90
91
91
92

90,107



154 INDEX

Acknowledgment Page.
by one of several co-contractors, co-debtors, partuers, co-executors, co-
mortgagees, surety ete. 104-107
Acquisition .
——of ownership by prescription . 113
Addition
' effect of——of parties pendente lite e e 107,108
——of necessary party after period of limitation 108
——of parties by Appellate Court ... . 109
Administrator
whether can be a trustee - H0
Admission
of appeal and review after time __. 17
Adverse possession
extingnishes title of owner and creates title of possessor ... 122
Agent duly authorised
meaning of — 89
who is and who is not an—— ... ... 89,104-106
Agreement
not to plead hmitation is moperative and invalid 9
Alr
as an easement . . ves 116
Amendment
effect of~——— or change m the Act 3
any—or change in the act does not affect pending proceedings 4
—~—of plaint for the purpose of computing limitation . 10
—of deeree, when sufficient cause for extension of time 23
effect of——of plaint atter period of limutation 109
Appeal
date of presentation of-—— 11
filing——with insufficient Court-fee 11
——returned for correction 19
Applications
Limitation Act applies only to certain— ... H
criminal—are not governed by this act 4
proper presentation of—— 12
Arbitration proceedings .
time spent in prosecuting before an arbitrator should be excluded 66

Arbitrator
—eig a Court eoe e 0se s



INDEX

Assignment

~——of debt during holiday oes
or devolution pendente lite does not amount to addition of new party
Attachment

before judgment is not an injunction or prohibitory order
Award

deduction of time taken in obtaining copy of——
Benamidar

i8 not a trustee oer
Bill of exchange

meaning of——
Bona-fide purchaser

protection of —
Bond

meaning of —
British India

ubsence of defendant from—— ...
Burden of proof

in case of frand

Cause of action
when——can be said to accrue

ese

coe

date of accrnal of——is excluded from computation

deduction of time spent in a previous proceeding based on the same——
Cheque

part-payment of principal by— ...
Closing of Court

when period expires

closing of wrong Court

Acknowledgment made during——

—— when copies of judgment and decree are ready

before application is made for copies
delay due to closing of wrong Court cannot be execused
delay due to closing of proper Court can be execused
Co-contractor

acknowledgment by one——is not binding on the other ...

Co-debtor
acknowledgment by one——

Co=executor '
acknowledgment by one——is not binding on the other .-
Co=mortgagee

acknowledgment by one——is not an ‘agent duly anhorised’ of the other.

155
Page.

17
109

80

39
54
67

98
15,16
68
17
56
57
68
69
106

104
106

106



156 INDEX

Page,
Conciliator
deduetion of time of proceeding taken before-— e 66
Conjugal rights
suit for restitution of——is nc¢ver barred 111
Construction
—of the Limitation Act --- 2
Continuing wrong
——gives rise to a continnous cause of action 110
Co-obligees
one of——of a bond cannot give a valid discharge on behalf of the other 34
Copy
time requisite for obtaining—- -of judgment and decree ... bh
computation of such time . bb
———taken by another party — %)
Court closed when——ready - ee 56
——sent by post - b
separate applications for copies of judgment and decree ... .ee 56
application for——before signing of decree ... ves b6
application for must be made while right of appeal subsists 58
no deduction of time where——is not necessary 59
time taken in obtaining ——of first Court’s judgment cannot be
deducted in second appeal 59
Co-trustee
one——can give & discharge on behalf of the other --- 35
Counsel )
mistake of- —is sufficient cause ... 20
Court
meaning of— ... . 66
conciliator is not a—— . 66
Court-fee
institution of suit with insufficient—— 10
presentation of appeal with sufficient—— oor 1
inability to get stamps for—-—is a sufficient caunse . 23
Covenant for quiet possession
breach of is a continuing breach e 110
Criminal cases:
not governed by the Act oo 4
Death
effect of— —of plaintiff or defendant before right to sue accrues . 107



INDEX .

Debt
effect of acknowledgment of—— ...
acknowledgment of part of—— ...
Decree
time requisite for obtaining copy of—— voe
effect of non-signing of——

application for copy before preparation—— ...
Decree-holder

one joint—~—can give a valid discharge on behalf of another

Defendant

meaning of——
Directors

of a company are not trustees... ses

Disability or inability

— —does not stop running of time

meaning of —— o eee

several——co-existing in the plaintiff
Discharge

who can give a valid—— s
Dismissal

~--=of time-barred suit, appeal or application
Disqualified proprietor

——is not a person under disability
Easement

definition of—— eee

——includes profits a prendre oo

—~—must be openly enjoyed and as of right ...
acquisition of—other wise than under this Act

issues in suit for establishment of
Ex-agent
——cannot made a valid acknowledgment
Exclusion

——of a day on which cause of action acerunes
——of time requisite for obtaining copies s
——of time spent in wrong Court ves
——o0f time during which proceedings are suspended

Execution of decree
acknowledgment made during——  °

(11

vee

157
Page,

82
84

54
56
56

14

39
40
29

32

31

114
115
116, 117
120
120

90

51
55
08
!

92



158 INDEX

Execution sale
getting aside—on the ground of frand
fraud antecedent and subsequent to~——

Executor

——~whether can be a trustee

~——1i8 a legal representative
Extension of time

——for sufficient canse ...

duty of Court in allowing— ...
reasons of——must be recorded ...
duty of appellant praying for ——...

——in favour of minor .-
Extinguishment
——of right to property
Foreign country
meaning of ——

suits on contracts entered into a— —
law of limitation of a——

Fraud
——of defendant keeping the plaintift from knowledge of his nght
evidence of—=—— ooe ser
Good faith

meaning of——

——i8 not essential in assignment for valuable consideration
prosecution of suit in wrong Court in——and with due diligence

Government
—1i8 not a trustee ...

Gregorian Calendar

computation of time mentioned in instrnments must be made according t0——

Guardian

suit or application by— — during ward’s minority

——is an agent duly anthorised to make payment and acknowledgment on

behalf of a minor
Hand-writing

——of the persons making payment of principal and interest

High Court

plea of limitation when can be taken before the— —
interference by-——if the lower Court admits [time-barred suit

appﬁ!l] eoe oo doo

1Y)

LX)

Page.,

80
81

50
16
17
19
22
22
26
122
1
51
52

1
80

7
48
62
50

112
30
89

100

14

22



INDEX

Hindu woman

acknowledgment by—is binding on reversioners
Ignorance
——of fact is a sufficient cause e
——of law is not a sufficient cause "
lllness
——is not a sufficient canse
Imprisonment
———is not a sufficient cause
Inability
meaning of—— vee
Injunction )
stay of suit or execution by—— ...
deduction of time during which ——continues .re
Insanity
extension of time in case of—— ... -
——once proved is presumed to continne
Interest
payment of ——
——as such
payment of——must be endorsed by the payer
Interruption
what amounts to——to enjoyment of easement
Joint cause of action . oee .
Joint contractors
one of several——is not an agent of the other
——include surety

Joint decree=holders
one of several——can give a discharge on behalf of others

Juriediction
dismissal of suit by wrong Court owing to defect of =— ..

what amounts to defect of—— ..,
Knowledge of fraud

meaning of—— ...

proof of —— —

Legal practitioner
———can make a valid acknowledgment on behalf of his client ...

Legal representative
suit against——of trustees

YY)

159

Page,
90, 103

20
20

19

20

T
(!
31
94
95
100

118
33

106
106

62
69

79
80

90

49



16D INDEX"

Legal representative
for following trust property of——
——0of deceased plaintiff and defendant coe
Letters of administration
apﬁiication for—— ... .ee
Light
—-—a8 an easement
Limitation
statute of ——is a statute of repose er
plea of——when can be taken ...
plea of ——taken for the first time in appeal or second appeal
Manager
of a joint family may give discharge on behalf of all the members
of the family o
——is not a trustee
——is an agent duly authorised ne
Ministerial ‘functions
application to Courts to do——not governed by the Act
Minor
——may bring suit or application when he attains majority
suing in a representative capacity
cause of action accrning to a——before his birth
promissory note or bond taken in the name of ——
assignee of ——cannot get the benefit of sec, 6
acknowledgment made to a——
Misdescription
correction of——of party not amounnting to addition of party
Misjoinder
dismissal of suit for——of parties or cause of action
includes non-joinder
Mistake .
bona fide——is sufficient cause ...
— —f law not sufficient cause voe
Necessary document
meaning of—— v, s
fraudulent concealment of —by defendant e
Neaw contract

——entered into for a time-barred debt

Page,

48
16

o

113

13
13
124

33
45
108

24
31
28
28
28
88

109

70
70

20
20

81
8

84



INDEX

Non-=signing of decree

effect of— on application for copy
Notice

exclusion of period of ——of snit ces .ee e
Obstruction

to immemorial egress of rain water is a continning wrong .

to easement | e e
Oral acknowledgment

is not valid oo ves .oe .
Oral evidence

as to the contents of document containing acknowledgment
Pardanashin Iady

fact of appellant being a ——is not a sufficient canse -
Partner

one——can give a discharge on behalf of another

acknowledgment by one
Partnership

acknowledgment by a partner after dissolution of——
Party

effect of addition or substitution of —during suit

transposition of .

addition of ——in appeal - "
Pauper

snit by-— after application for pauperism is rejected - e

appeal by after application for leave to appeal as——is rejected

filing of pauper appeal is sufficient canse for delay in filing regular appeal
Payment

what amount to
by cheque -
effect of———of principal or interest
——in part satisfaction of a decree
effect of uncertified——towards a decree -

ovene

Pending proceedings

——not affected by any amendment or change in the Act.....

Permissive enjoyment

Plaint

is not enjoyment as of right — — st
presentation of-—with insufficient Court-fee ... — -~
proper presentation of~— roose —— -~ o—

161
Page,
56

3

110
118

85

82

24

34
104

105

107
109
109

14
15
23

95,98
98
92

101
102

117

10
10



162 INDEX

Plaintiff

meaning of—
Possession
suit for— —of property

Poverty

is not sufficient cause ... —— o ——
Pre=emption

no extension of time to snits for—— — —
Principal

part-payment of—must be endorsed by payer — —
Prisoner

presentation of appeal by—— ... —— - —
Privy Council

extension of time for leave to appeal to—— __ — —

exclusion of time requisite for obtaining copies of judgment and decree

of the High Court
Probate

application for——is not governed by the Act
Proceeding

prosecution of a——

Civil——, meaning of

i

Sover o-. ooves esne

Produce
receipt of—of mortgaged land amounts to payment
Profits ’
easements include———a prendre
Promise to pay
acknowledgement of a barred——debt is ineffectnal unless there is——
acknowledgment liability need not amount to——
——is essential in English Law
Promissory Note
——defined ...
Rain-water
obstruction to the immemorial egress of ——is a continuing wrong
Receiver
——can give a valid discharge -
-——0f & partnership firm is an agent duly authorised of the ﬁrm
Refusal to pay
atknowledgment accompanied with——
Religious endowment
manager or & shebait of a——is a trustee

eoe sesee ovese

L soves wevee moves vosss

1

Page.

122
24
36

100
11
29

58

ot

62
62

93,101

84
84
84

85
90

89

45



INDEX

Retrospective effect

Law of Limitation has no——

Reversioner
when cause of action accrues to a———who was a minor or was not born
at the date of alienation - - - -
Review
exclusion of time requisite for obtaining copy of judgment in computing
period of limitation for—— e - -
Sale

application to set aside— — on the ground of fraund
Sale-certificate

application for—_—is not governed by the Act

Set off

acknowledgment accompained with a claim to—— — —
Shebait

——ig a trustee T - — see ————

Signing

application for copy of decree before——of decree

what amounts to—— .- .
Special damage

acts not actionable without ——
Special law

application of the general provisions of the Act to—— ...
Specific purpose

trust for a— — . s
Stamps

inability to get——is a suflicient cause
Substitution
effect— — of plaintiff or defendant

Sufficient cause
meaning of —
what is—— .
what is not——
Suit
———does not include right set up in defence
what amounts to proper presentation of— ...

presentation of——with insufficient Court.fee
Surety
payment by principal debtor whether gives a
againgt——-

fresh starting point

ooe

163

Page,

29

&

89

45

86
112
124

46

23
107

19

19-24
24

10
10

106



164 INDEX

Suspension
no———of time when it once begins to run ..,
——of cause of action v .
Time
grauting——to judgment-debtor for payment of decretal amount whether
amounts to stay for exeeution ... vee
Transposition
——ot party does not amount to addition of party
Trespass
——is & continuing wrong
Trust
vesting in—— —
——for a specific purpose ....
resulting— — . .e " -
implied——
constructive——  ?,
Trustee
application for the appointment of—is not governed by the Act e
meaning of —— —
who is and who is not a——
government cannot be a——
——de son tort is an express —— .
Valuable consideration
assign for—from a trustee
good faith is not essential for— — — — —
Wife
refusal of—to return to her husband is a continuing wrong -
Withdrawal
— —~of previous suit does not entittle plaintiff to deduct the time in subse-
quent suit - — - N
Wrong Court
. exclusion of period of— — . .
Wrong proceedings
taking of—in good faith is a sufficient canse ...
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