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Preface

Mr. Marcus Cunliffe of the Department of American
Studies in the University of Manchester suggested
that I put on paper what I have been telling British
audiences about the government and politics of my country.
This book is the result.

I have reccived permission to quote brief passages of several
books and articles from their publishers or authors, to whom
acknowledgment is made in footnotes to the text. My wife
helped preparc the typescript of this book. Professor Wheare
suggested improvements. Mr. David Walker of the Department
of Economics at Manchester read the section on the fiscal
element of American federalism to-day. I thank them all. I am
particularly grateful to Professor Wheare for writing an intro-
duction.

I am solely responsible for the statcment of what I believe to
be the facts and the opinions I express.

ALLEN M. PoTTER
Manchester,

January 1955
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Introduction

here is an old belicf that books on Amecrican govern-

ment intended for British readers should be written by

British authors. As massive and indeed almost conclu-
sive evidence in support of this dogma there stood and stands
the great name and work of James Brycc and his American
Commonwealth. That so extreme an opinion can be rccognized as
an eternal verity would be accepted by few, if any, in these
days, but that it contains or symbolizes an important part of
the truth cannot be doubted. He who would explain American
government to British rcaders must himsclf know almost as
much about British government as he does about American
government. He must know what British people expect from
government and what they think their political institutions are
for and what, explicitly or implicitly, they believe the criteria
of good government to be, before he can convey to them ade-
quately the fact that Americans think very differently about
these matters, and ask and receive very diffcrent things from
their own political institutions.

It seems to me that a leading merit of this book is that its
American author, Mr. Allen Potter, very obviously understands
not only the system of government which he is expounding to
his British readers, but also the system of government under
which his readers live. He is able to tell us how the functions of
government as we understand them in Britain and in the Com-
monwealth are carried out in the United States usually by
different methods and institutions from those which we might
expect, but at thc same time he can avoid giving us the im-
pression that what the Americans are really trying to do is to
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INTRODUCTION

work the British constitutign and that what they are succeeding
in doing is to misunderstand it. This is an extraordinarily diffi-
cult task, but I belicve that Mr. Potter has accomplished it with
complete success.

American political partics arc a great mystery to the British
reader, and cven when he has contrived to understand some-
thing of their activitics in the choosing of a president, he finds
their behaviour in Congress completely and continually baff-
ling. Yet the American Constitution and the American system
of government are unintelligible without some understanding
of the working of the political parties. In this respect I think
that Mr. Potter’s plan of exposition is both wise and illuminat-
ing. He has combined history and analysis admirably in his
chapters on the partics and hc has had the good sense to realize
that although the reader should have more than a superficial
knowledge of parties, there is a limit to what he can be ex-
pected to grasp. He strikes the right balance here between the
exposition of the law of the Constitution—so cssential to an
understanding of American government above all others—and
the description of the politics and politicians so inextricably
mixed up with it.

Here then is a book on American government for British
readers written by an American author, and for my part I find
it most interesting and illuminating. Had I ever held the doc-
trine that such books should be written by British authors only,
Mr. Potter’s book would have causcd me to lose my faith.

K. C. W.
All Souls College, Oxford
9 January 1955
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Chapter 1

The Constitution

he Constitution of the United States is the second

written Constitution of the American national govern-

ment. The American national government began as a
revolutionary Continental Congress, which in June 1776 turned
over the drafting of a Declaration of Independence and the
drafting of a written Constitution to committees on successive
days. The Congress adopted the Declaration of Independence,
which was almost entirely the work of Thomas Jefferson, on
4 July 1776; its famous phrases,

‘We hold these truths to be sclf-evident, that all men are
created equal, that they are endowed by their Creator with
certain unalicnable rights, that among these are life, liberty,
and the pursuit of happiness. That to secure these rights,
governments are instituted among men, deriving their just
powers from the consent of the governed,’

have been the inspiration of American democracy. But because
of disputes between the advocates of strong and weak national
government, the Congress did not adopt the first written Con-
stitution, the Articles of Confederation and perpetual Union,
until 15 November 1777; and the last of the thirteen original
States of the new nation did not ratify the Articles until 1 March
1781.

The Articles remained in force until 2 April 1789, when the
House of Representatives under the second written Constitu-
tion, drafted in 1787, was organized. Thus there were two
constitutional periods in independent American history prior to
the establishment of government under the present Constitu-

15



THE CONSTITUTION
tion: the first from 1776 to 1781, during which the national
government worked without a written definition of powers; and
the second from 1781 to 1789, during which it worked under the
Articles of Confederation.

The Articles of Confederation did not alter the existing
institutions of the national government very much. They pro-
vided for a unicameral Congress, composed of delegates from
the States, each delegation having one vote. The State legis-
latures elected the delegates annually, but could recall them at
any time. The Articles gave Congress authority to appoint a
Committee of the States, composed of one delegate from each
State, which could exercise some of the powers of Congress
during a recess, and to appoint other committees and civil
officers ‘as may be necessary for managing the general affairs of
the united States’ under the direction of Congress. There was
no provision for ‘separation of powers’.

The Articles represented a victory for the advocates of weak
national government. In words, the powers granted to the
national Congress scemed considerable, embracing the conduct
of foreign affairs, the declaration and conduct of war, dealings
with the Indian tribes, the borrowing of money, the emission of
bills of credit, the regulation of weights and measures, and the
requisition of soldiers and funds from the States. But the powers
were vitiated by the lack of any means of compulsion. Congress
could not compel the States to meet their obligations, and could
not reach past the States to control the people in any effective
way. It did not, for example, have the power to tax. Further-
more, the ability of the national government to use what
authority it had was weakened by the rcquirement that nine
of the thirteen State delegations must concur in the exercise of
the most important powers of Congress.

Many merchants thought that a great weakness of the Articles
was the absence of national power to regulate interstate com-
merce, for they were hampered by tariffs and trade wars among
the States. Business and propertied classes generally were dis-
satisficd with government under the Articles. Land speculators
were disturbed by the failure of the national government to
protect western lands from the Indian allies of the British in
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THE CONSTITUTION

Canada and the Spanish in Louisiana. Government bond-
holders were disturbed by the poor credit of the national
government.' Private creditors were disturbed by the paper
money and debtors laws of several States.

The political spokesmen for the propertied classes wanted a
strong national government that would protect mercantile and
creditor interests, and the Articles of Confederation did not
provide a strong national government. The ‘nationalists’ tried
to get the kind of government they wanted by arguing that the
Articles should be interpreted as allowing the national govern-
ment to act whenever the general welfare was involved. Their
opponents successfully pointed out that the second Article
clearly said that each State retained ‘every power, jurisdiction
and right, which is not by this confederation expressly delegated
to the United Statcs, in Congress assembled’. The ‘nationalists’
tried to amend the Articles. The necessary acquiescence of all
thirteen State legislatures could never be obtained. (Two at-
tempts to give Congress some taxing power received the support
of twelve States, Rhode Island failing to agree in one case and
New York in the other.) Finally, the ‘nationalists’ sought to
replace the Articles, and for this purpose they asked the States
to send delegates to a convention in Philadelphia in 1787,
purportedly to consider amendments to the Articles, but actu-
ally to draft a new Constitution.

In view of the aim of the ‘nationalists’, to create a strong
national government that would protect propertied interests, it
is not surprising that the delegates who attended the conven-
tion were drawn from the professional and propertied classes.
What is surprising is how little attention historians paid to this
fact until the beginning of this century, when J. Allen Smith
brought out his The Spirit of American Government in 1907 and
Charles A. Beard his An Economic Interpretation qf the Constitution
of the United States in 1913. A large majority of the 55 delegates
who attended the convention were lawyers, 29 were university
graduates, at least 14 had acquired land for speculative purposes,
atleast 24 wereloaning money at interest, at least 11 had mercan-
tile and manufacturing connections, at least 15 owned slaves, and

perhaps 40 owned public bonds and other public securities. The
B 17



THE CONSTITUTION

framers of the Constitution of 1787 clearly stood to benefit eco-
nomically from the kind of constitutional revision they proposed.

Some of the negative evidence is equally i 1mportant No dele-
gate was a wage-earner or frontiersman. The one delegate who
spoke for small farmers left the convention without signing the
draft Constitution and opposed its ratification. In other words,
well over nine-tenths of the people of the country were prac-
tically unrepresented at Philadelphia. The framers of the Con-
stitution were representatives of a minority of merchants and
large land-owners in a country where the overwhelming
majority of people were small farmers.

Many of the framers were young. Jonathan Dayton of New
Jersey was 27, Charles Pinckney of South Carolina was 29,
Alexander Hamilton of New York was 30, Gouverneur Morris
of Pennsylvania was 35, and James Madison of Virginia was 36.
At the other end of the age scale, Benjamin Franklin of Penn-
sylvania was 81, but the average of the delegates was only 42.
Nevertheless, almost all of them were practised men of affairs.
About three-fourths of them were or had been members of the
national Congress. Eight of them had signed the Declaration of
Independence. Several of them were or had been governors of
their States. The framers shaped the details of the Constitution
they drafted in the light of their own experience as practical
politicians under a variety of governments.

Before Smith’s and Beard’s books appeared, the fashion of
American historians was to emphasize the disagreements among
the delegates that had to be compromised, the way in which the
convention seemed several times to be almost hopelessly dead-
locked, and the fact that only 39 of the 55 delegates who
attended the convention signed the final draft. There were im-
portant compromises: between States with small and States
with large populations; between Southern slave-owners and
Northern merchants; and among the individual delegates on
the details of organization. But there were also important fun-
damental agreements. They were often hardly discussed at the
convention, because the delegates naturally debated fully the
points on which they differed and left largely unsaid the points

on which they agreed.
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THE CONSTITUTION

Almost all of the delegates agreed that the new national
government must be stronger than the old one. They agreed
that it must have compulsive power and be supreme in its
sphere, and this meant that it must operate directly on the
people and not be dependent on the States. They agreed that
the new frame of government must provide protection for
property rights and put checks on popular government. These
agreements were reached in informal discussions among key
delegates who arrived at Philadelphia early and were rarely in
danger of being upset during the formal convention that
followed.

The convention met in secret. The journal of proceedings,
published in 1819, recorded only the votes taken. Present know-
ledge of what went on is based chiefly on the notes which James
Madison wrote out after the sessions and which were published
in 1840. In the secrecy of the convention, the delegates spoke
freely of their motives and interests. They accepted almost
without argument the theory that society divides into classes
along economic lines. They saw their task as one of preserving
property rights, with which they equated liberty, from the
attacks of the poorer classes. They did not want to preserve
them, however, at the cost of losing their frec institutions.

‘In future times’, Madison said, ‘a great majority of the
people will not only be without landed, but any other sort of,
property. These will either combine under the influence of
their common situation, in which case the rights of property
and the public liberty will not be secure;—or which is more
probable, they will become tools of opulence and ambition, in
which case there will be equal danger on another side.’

Again and again the delegates used phrases like ‘the evils we
experience flow from the excesses of democracy’, though several
delegates repeatedly warned that the convention should not
‘run to the opposite extreme’, if only because the people out-
side the convention would not ratify their proposals.

The framers of the Constitution sought, in short, a practical
solution to the problem of middle-class political theory: how
to have a government strong enough to protect property rights
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THE CONSTITUTION

ana mercantile interests, yet not so strong as to infringe propcrty
rights and pohtxcal liberty. The measure of their success is the
status of private property and civil liberty in America to-day.

The solution the framers proposed to the problem of protect-
ing property without tyranny was to establish a strong national
government within the federal system, but to distribute its
powers according to the principles of separation of powers and
checks and balances so that no organ of government, particu-
larly the popularly elected House of Representatives, had un-
checked power.!

The framers established as strong a national government as
they thought the voters would accept. Like the Congress under
the Articles of Confederation, the Congress under the new
Constitution was granted the power to declare war, regulate
dealings with the Indian tribes, borrow money, and regulate
weights and measures. The new Congress was also granted the
power to rcgulate commerce among the States and with forelgn
nations, raise and support armies, lay and collect taxes, and ‘to
make all laws which shall be necessary and proper for carrying
into execution the foregoing powers’. The only important re-
ductions in the powers of Congress were that it now shared the
conduct of foreign relations with the President and it was not
specifically granted the power to emit bills of credit. The first
did not reduce the national share of power, and the second
reflected the hostility of the framers to the issuance of paper
money. They gave Congress the power only ‘to coin money,
regulate the value thereof, and of foreign coin’.

The new national government had the means to make its
powers effective. It had the power to raise armies, to tax, and
to pass enabling legislation. It had its own judicial system. The

1 See the Appendix for a copy of the Constitution and its amendments.
In 1953 William Crosskey in his Politics and the Constitution in the History of the
United States (Volumes I and 1I) sought to prove that the framers meant the
Constitution to establish an extremely strong national government, virtually
abolishing the federal system; he set off the most important controversy
about the framing of the Constitution since Beard wrote his economic inter-
pretation; most of the historians who have entered the controversy have
convincingly challenged the thesis.
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THE CONSTITUTION

Constitution provided that the natiopal courts had jurisdiction
over cascs arising under the Constitution, laws, and treaties of
the United States and over controversies between States and
between citizens of different States.

Under the Articles members of Congress, elected by the State
legislatures, subject to recall at any time, and required to vote
as State delegations, were more like ambassadors than legis-
lators. Under the new Constitution members of the House of
Representatives, apportioned among the States on the basis of
population, were elected directly by the voters, and while the
two Senators from each State were elected by the State legis-
latures, members of both Houses of Congress were elected for
fixed terms and were free to vote as individuals. In sum, under
the new Constitution the national government was granted
wide powers over foreign affairs, fiscal policy, and commercial
intercourse; it acted directly upon its citizens; and it was, in
part, directly derived from them.

State and local sentiment was too strong in America to allow
the framers to strip the States of all their powers. The States
were left free to regulate most of their internal affairs. The
structure of local government was left entircly to the States.
Local government is not mentioned in the Constitution.

But the framers put restrictions on State action that were
designed to protcct property rights. The Constitution forbade
States to coin money, emit bills of credit, or make ‘any thing
but gold and silver coin a tender in payment of debts’. It for-
bade them to pass any ‘law impairing the obligation of con-
tracts’. To ensure that these restrictions on State paper money
and debtors laws would not be evaded, the framers wrote that
‘this Constitution . . . shall be the supreme law of the land; and
the judges in every State shall be bound thereby, any thing in
the Constitution or laws of any State to the contrary notwith-
standing’.

Furthermore, the framers were conscious of the need to com-
promise among the interests of the different geographical
sections of the country. Although they paid scant attention to
the requirements of small farmers, they struck several com-

promises between the plantation interests of the South and the
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THE CONSTITUTION

commercial interests of the North. (They should not be inter-
preted as compromises between the ‘slave’ South and ‘free’
North, however, for it was not the status of slavery that was at
issue but only the status of property in slaves.) The framers took
over, for example, a well-known formula for counting a slave
as three-fifths of a free person, as the basis for apportioning
representation in the House of Representatives and direct taxes
among the States. In addition, they agreed that slaves who
escaped to free States were to be returned when claimed by
their owners, that the African slave trade could not be pro-
hibited by the national government before 1808, and that no
taxes could be laid on exports. These were safeguards to the
interests of southern planters.

On the other hand, northern merchants were guaranteed
adequatc protection abroad and at home. The framers ex-
pected that a strong national government would exact more
favourable trade terms from foreign countries than had been
obtained under the Articles of Confederation. They assured
merchants of a free home market by a prohibition of State
taxes on interstate or foreign commerce. Some of the framers
looked upon the provisions of the Constitution that forbade
States to issue paper money and to impair the obligation of
contracts and that gave the national judiciary jurisdiction over
controversies between citizens of different States primarily as
further concessions to northern mercantile interests.

Although thcy wanted a strong national government, the
framers did not want any organ of it to have inordinate power.
Therefore, they divided the power of the national government
among the three historical branches of government: the legis-
lative, the executive, and the judicial branches. In the debates
that took place during the fight for ratification of the ncw
Constitution, the framers emphasized how they had thus ap-
plied the principle of separation of powers, but of more prac-
tical importance was the way they used checks and balances to
intermesh the powers of the three branches.

Thus, while the opening phrase of Article I of the Constitu-
tion reads that ‘all legislative powers herein granted shall be

vested in a Congress of the United States’, the Constitution
22



THE CONSTITUTION

granted the President the right to propose measures to Con-
gress and to veto measures that pass. Since a presidential veto
can be overridden only by two-thirds majorities of both Houses
of Congress, the President obviously was given a substantial
share of legislative power. Similarly, though the opening phrase
of Article II of the Constitution reads that ‘the executive power
shall be vested in a President of the United States of America’,
the Senate was given a share in his appointive and treaty-
making powers. Similar examples could be multiplied.

The truth is that the framers’ English heritage and experience
of Anglo-American governments had more to do with shaping
the structure of the new government than political theories.
The privileges and immunities of Congress and congressmen
set out in Article I—‘each House shall be the judge of the
elections, returns and qualifications of its own members’; ‘the
Senators and Representatives . . . shall in all cases, except
treason, felony and breach of the peace, be privileged from
arrest during their attendance at the session of their respective
Houses, and in going to and returning from the same; and for
any speech or debate in either House, they shall not be ques-
tioned in any other place’—and the restrictions on congres-
sional action in the same Article—‘the privilege of the writ of
habeas corpus shall not be suspended, unless when in cases of
rebellion or invasion the public safety may require it’; and ‘no
bill of attainder or ex post facto law shall be passed’—bear the
hallmark of English and colonial constitutional history. The
provision in Article II that ‘the President shall, at stated times,
receive for his services, a compensation, which shall neither be
encreased nor diminished during the period for which he shall
have been elected’ prohibits practices that were part of execu-
tive-legislative relations in colonial days: Benjamin Franklin
once told of one Pennsylvania Governor signing bills with one
hand and taking a legislative bribe with the other, and royal
governors sometimes had to bargain with the colonial assemb-
lies even for their proper salaries. The relations among the
States set out in Article IV—‘full faith and credit shall be
given in each State to the public acts, records, and judicial
proceedings of every other State’, for example—are based
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THE CONSTITUTION

on the relations among them under the Articles of Con-
federation.

Most important of all, the framers sought to emulate and
improve upon the true constitution of Great Britain, before it
had been perverted by George II1. The American presidency,
as conceived by the framers, was an improved model of the
British monarchy—and the colonial and State governorship.
Like the British king, the American President was to be the
representative of the nation above faction. He was to be the
commander-in-chief of the army and navy and head of the
civil executive. He was to conduct foreign affairs. He was to
give Congress ‘information of the state of the Union’, the repub-
lican translation of the speech from the Throne, and to have
the power to veto legislation. He was to have the right to grant
reprieves and pardons.

But the President was to be subjected to checks that would
prevent the equivalent of the ‘tyranny’ of George I1I. He was
elected for a fixed term. His military and administrative powers
were checked by Congress more than the king’s by Parliament,
most obviously by the power of the Senate to consent to or
reject many military and administrative appointments. The
Senate also had a large share in treaty-making, and only Con-
gress could declare war. The President’s veto could bc over-
ridden by two-thirds majorities in Congress; the royal veto,
though unexercised since the time of Queen Anne, was absolute.
Provision for impeaching the President was carefully described
in the Constitution.

It has often been said that the framers of the American Con-
stitution failed to notice how profoundly the British Constitu-
tion was being changed by the development of the cabinet
system. In fact a few of them saw the fundamental implication:
Gouverneur Morris referred in the convention to ‘the King of
England, . . . the real King, the Minister’; but it is true that
most of them did not see it. They were not alone in this. What
most of the framers did see was the growth of royal influence
in the British constitution after the accession of George III,
particularly the use of the appointive power to corrupt mem-
bers of Parliament with offices; and while wanting a strong
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executive, they did not want a ‘tyrant’. The political acumen
of the framers should be judged not by how well they foresaw
the evolution of the British Constitution, but by how well they
laid the foundations for the sort of executive authority they
wanted.

The most important aspect of separation of powers is separa-
tion of personnel. In this respect the framers did apply a prin-
ciple rigidly. No congressman may hold a civil office under the
authority of the United States; thus the framers forestalled in
America the mischief they saw in Great Britain. Indeed, no
congressman may be appointed an clector in the electoral col-
lege that elects the President. The framers also kept the organs
of government distinct by providing that they should each be
elected a different way. Under the original Constitution, the
President was elected by the electoral college, the Senate by
the State legislatures, the House of Representatives by the
voters of the States, and the national judges were appointed by
the President with the consent of the Senate.

Moreover, the organs are elected for different periods. The
President is elected for four years. The Senators are elected for
six years with one-third retiring every two years. The Repre-
sentatives are elected for two years. And national judges are
appointed for life.

In a variety of ways, then, the framers set the organs of the
national government against one another and made it difficult
for one faction, in particular a majority faction, to take control
of the whole machinery of government. The modern view often
is that they wrotc an antidemocratic Constitution. The short
answer is that they did and were proud of it. But the short
answer can be misleadingly simple.

In the first place, it is only fair to add that they sought to
prevent tyranny from any quarter. If they feared the ‘tyranny
of the majority’ most, they were not blind to other dangers.
Secondly, it should be pointed out that they were but on the
threshold of the history of democratic party politics. Most of
them only dimly foresaw the shape political parties would take.
They saw a majority faction, not as an organization with fairly
stable membership and views, almost ceaselessly propagandiz-
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ing among the electorate over a fairly long period of time, but
as an almost unorganized gust of opinion, temporarily winning
the support of a majority of voters or their representatives. The
framers were not the only ones who thought that free institutions
needed to be guarded against its evil effects. Thomas Jefferson,
for example, the author of the democratic phrases of the
Declaration of Independence, believed firmly in the need for
separation of powers.

One of the myths of American history has been that the
Declaration of Independence and the Constitution represented
‘revolution’ and ‘counter-revolution’. In fact, while the first
was more radical than the second, most of the signers of the
Declaration were drawn from the same classes as the framers of
the Constitution, and the two documents were in spirit twin
products of the seventeenth-century English heritage, especially
the political theories of John Locke, with which eighteenth-
century Americans were imbued. Both the signers and the
framers believed that government should rest on consent, that
governmental power should be checked, and that individual
rights should be protected. The emphasis of the Declaration
was on the popular rights of resistance and rebellion when these
conditions were not met, and the emphasis of the Constitution
was on the sanctity of the social and private contracts when they
were, but this was not a fundamental difference. Rather the two
documents represented, each at the appropriate time, two
strands of Locke’s thought.

Finally, because the Constitution did provide a free govern-
ment, and because moderate men like Thomas Jefferson could
accept its principles, it could be interprcted in a more demo-
cratic spirit than its framers intended. Indecd, Jefferson began
the process of turning the Constitution of 1787 into a demo-
cratic document. This process, which has often drawn its in-
spiration from the words of the Declaration of Independence,
has been the most important development in American consti-
. tutional history. To-day the Constitution is the palladium of
American democracy.

George Washington was the presiding officer at Philadelphia,
26



THE CONSTITUTION

but James Madison is known as the ‘Father of the Constitution’.
If his notes of the proceedings do not exaggerate his role, and it
appears from other sources that they do not, he played the
leading part on the floor of the convention. His personal quali-
ties later made him floor leader of the first House of Represen-
tatives, Jefferson’s political licutenant, and President of the
United States. In 1787 he also had political opinions particu-
larly useful for constitution-making.

Madison saw the need for protecting property rights that all
the dclegates saw. He also saw the need for guarding against an
oligarchic tyranny, which some of the delegates did not see,
though most of them realized that unless they wrote a moderate
Constitution it would not be ratified. Similarly, Madison saw
the need for a strong national government that almost all the
delegates saw. He also saw the need for a measure of State
autonomy, which some of the delegates did not see, though
again most of them realized that unless they wrote a moderate
Constitution it would not be accepted. In short, Madison’s
views represented roughly what the majority of the convention
wanted and could have, and his views combined with his
natural talents made him not only a very influential member
of the convention but also a persuasive interpreter of its work.

During the struggle for ratification of the Constitution, John
Jay, Alexander Hamilton, and James Madison wrote a series of
papers explaining and defending its provisions. They, and other
proponents of the Constitution, called themselves ‘Federalists’,
thereby assuming a name that had previously connoted opposi-
tion to strong national government, and the papers are known
as The Federalist papers. The papers were printed in New York
newspapers from the autumn of 1787 to the spring of 1788, ‘at
the rate’, wrote Madison later, ‘during a great part of the time,
at least, of four numbers a week’. They were necessarily pre-
pared in great haste. Yet they are excellently written and rank
collectively as an outstanding treatise on political institutions.
They had a particularly important influence on early constitu-
tional development in the United States, because until the
publication of Madison’s notes in 1840 they were the chief
source for divining the intentions of the framers.
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Five were written by Jay, 51 by Hamilton, and 29 by Madi-
son. It is interesting to compare the work of Hamilton and
Madison, the former with his complete distrust of the people
and faith in extremely strong and independent national govern-
ment, the latter with the more moderatc views that prevailed at
Philadelphia. (The differences of emphasis in The Federalist
foreshadow the break between Hamilton and Madison in inter-
preting the Constitution and plotting the course of government
under it.) Hamilton’s constitutional opinions have had a pro-
founder effect on American constitutional law, but in 1787-88
Madison’s political opinions were more significant. The concise
statement of Madison’s political philosophy is found in The
Federalist No. 10, one of the great essays in the literature of
political thought. It is to the Constitution of 1787 what John
Locke’s second Treatise on Civil Government is to the Revolution
of 1688.

The Federalist No. 10 is, specifically, a dissertation on how to
prevent the evils of faction. A faction is defined by Madison as
a ‘number of citizens, whether amounting to a majority or
minority of the whole, who are united and actuated by some
common impulse of passion, or of interest, adverse to the rights
of other citizens, or to the permanent and aggregate interests of
the community’. (This definition is close to the present British
definition of a section. In America, however, sectionalism is
always associated with a geographical region.) It would be
possible, Madison said, to stamp out faction by stamping out
liberty, but the means would be worse than the evils it removed.
In a free society there is no way to stamp out faction, and the
task of constitution-makers is to control its effects.

Factions, he wrote, arise from different opinions about reli-
gion, government, and many other points. Indeed, ‘so strong is
this propensity of mankind to fall into mutual animosities, that
where no substantial occasion presents itself, the most frivolous
and fanciful distinctions have been sufficient to kindle their un-
friendly passions and excite their most violent conflicts.’

‘But’, he continued, ‘the most common and durable source of

factions has been the various and unequal distribution of pro-
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perty. Those who hold and those who are without property have
ever formed distinct interests in society. Those who are creditors,
and those who are debtors, fall under a like discrimination. A
landed interest, a manufacturing interest, a mercantile in-
terest, a moneyed interest, with many lesser interests, grow up
of necessity in civilized nations, and divide them into different
classes, actuated by different sentiments and views. The regula-
tibn of these various and interfering interests forms the principal
task of modern legislation, and involves the spirit of party and
faction in the necessary and ordinary operations of the govern-
ment.’

How can one faction be prevented from unduly influencing
the coursc of government? If the faction is a minority, ‘relief is
supplied by the republican principle, which enables the majority
to defeat its sinister views by regular vote’. (The republican
principle is incorporated in the Constitution by the direct
election of the House of Representatives and the indirect
election of the Senate and President.) But if the faction is a
majority, the republican principle may not be a safeguard. An
assembly of elected officials may afford more protection against
majority tyranny than direct democracy. On the other hand,
‘the effect may be inverted’.

Elsewhere in The Federalist Madison explained that the
separation of powers was a barrier to majority tyranny. But in
The Federalist No. 10 he clearly puts his chief reliance on the
great extent of the American nation.

‘The smaller the society,” he wrote, ‘the fewer probably will
be the distinct parties and interests composing it; the fewer the
distinct parties and interests, the more frequently will a majority
be found of the same party; and the smaller the number of in-
dividuals composing a majority, and the smaller the compass
within which they are placed, the more easily will they concert
and execute their plans of oppression. Extend the sphere, and
you take in a greater variety of parties and interests; you make
it less probable that a majority of the whole will have a common
motive to invade the rights of other citizens; or if such a com-
mon motive exists, it will be more difficult for all who feel it to
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discover their own strength, and to act in unison with each
other....

‘. . . the extent of the Union gives it the most palpable
advantage.

“The influence of factious leaders may kindle a flame within
their particular States, but will be unable to spread a general
conflagration through the other States. . . . A rage for paper
money, for an abolition of debts, for an equal division of pro-
perty, or for any other improper or wicked project, will be less
apt to pervade the whole body of the Union than a particular
member of it. . . .}

In Federalist No. 51 Madison put his conclusion in a more
positive way: ‘In the extended repubhc of the United States,
and among the great variety of interests, parties, and sects
which it embraces, a coalition of a majority of the whole society
could seldom take place on any other principles than those of
justice and the general good. . . .” This was a hopeful forecast.
A century and a half of American party history offers evidence
for judging whether it has been fulfilled.

The framers knew that they would have difficulty in putting
their proposals into effect. The suffrage was much more re-
stricted in America in the late eighteenth century than it is to-
day. It has been estimated that less than 5 per cent of the total
population of the country voted for members of the State con-
ventions that considered the constitutional proposals. But many
more could vote than did, for there was a good deal of apathy
among the electorate, especially in States where the elections
were rushed; and even though the privilege to vote was very
limited by modern standards it was wide enough to include a
great many small farmers and artisans.

On the whole, the representatives of the small farmers and
artisans viewed the movement for constitutional reform with
suspicion and hostility. Patrick Henry, the famous radical
leader of Virginia, refused to attend the Philadelphia conven-
tion because he ‘smelt a rat’. The delegates who represented the
political opinions of Governor George Clinton of New York
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withdrew from the convention without signing the draft Con-
stitution. It was thought likely that Governor John Hancock of
Massachusetts, the first signer of the Declaration of Indepen-
dence, would oppose the proposals. The radical government of
Rhode Island, where the ‘rage’ for paper money and lenient
debtors’ laws was strongest, had refused to send any delegates at
all to the convention.

The proponents of the new Constitution won partly because
they used a number of tricks and sharp practices. The move-
ment for the Philadelphia convention had started as a private
venture of the ‘nationalists’. The Congress under the Articles of
Confederation had finally sanctioned the meeting by advising
the State governments to send delegates for the purpose of pro-
posing amendments to the Articles. (The twelve States other
than Rhode Island sent delegates.) The delegates drafted an
entirely new Constitution, however, and instead of submitting
their work through the normal amendment process, which re-
quired the consent of Congress and the legislatures of all thir-!
tecn States, proposed that the Constitution should go into effect
when ratified by the conventions of nine States. Strictly then,
the Constitution of the United States was ratified by an un-
constitutional procedure.

In some States the proponents rushed ratification through
before the opponents could concert against them. In other
States, where the proponents were in a minority at the conven-
tions, they delayed action until they could wear their opponents
down by persuasion, by reporting the ratifications of other con-
ventions, and by, it is suspected, sometimes paying the expenses
home of delegates who left the conventions before the final
votes. In Massachusetts the Constitution was carried by a vote
of 187—168 largely because the proponents won over the Han-
cock faction. They promised not to oppose Hancock’s next
gubernatorial campaign and. pointed out that if, as seemed not
improbable, Virginia failed to ratify before the first national
elections, Hancock would stand a good chance of becoming the
first President. If Virginia ratified in time, George Washington
would of course be elected.

The records of the Virginia convention are particularly in-
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teresting, not only because they give the arguments of men like
Patrick Henry, George Mason (the author of the Virginia
Declaration of Rights), James Madison, and John Marshall
(later Chief Justice of the Supreme Court), but also because
they show clearly that in the last analysis the struggle over
ratification was less one between believers in conservative and
radical principles of government than one between spokesmen
for particular interests which were more and less likely to
benefit from the specific clauses of the Constitution. The broad
generalizations about the division of interests in the country are
that the East supported the Constitution and the West opposed
it, the merchants and planters supported the Constitution and
the small farmers opposed it, the creditors supported the Con-
stitution and the debtors opposed it, and the established or
formerly established religious sects supported the Constitution
and the dissenting sects opposed it. The Virginia records illus-
strate how local circumstances helped make these rules and
made exceptions to them.

Thus, while on the whole the Anglican tidewater planters of
the eastern part of the State supported the Constitution with
its clauses favourable to their interests, against the opposition
of the non-conformist small farmers of the Piedmont, the fullest
support for the Constitution came from the Presbyterian small
farmers of the Shenandoah Valley. The trend of the Appala-
chian Mountain system made it easier for them to trade north
and south in Maryland and North Carolina than east and west
in their own State, and the new Constitution guaranteed the
freedom of interstate commerce. While the majority of dele-
gates from what is now the State of West Virginia, some of
whose inhabitants used the Ohio River to trade upstream in
Pennsylvania, supported the Constitution partly for the same
reason, the great majority of delegates from what is now the
State of Kentucky, some of whose inhabitants used the Ohio
River to go downstream to the Mississippi River and New
Orleans, opposed it. John Jay, a wealthy New Yorker who had
conducted American foreign policy under the Articles of Con-
federation and now supported the new Constitution, had pro-
posed that the United States accept, for a time, the right of

32



THE CONSTITUTION

Spain to close the Mississippi River at New Orleans to American
trade. Even the provision of the new Constitution requiring the
assent of two-thirds of the Senators present to a treaty, which
in effect preserved the power of the representatives of five of
thirteen States to prevent ratification of a treaty under the
Articles, did not overcome the fear of what an eastern dominated
administration of a more powerful national government might
be able to do. The convention as a whole ratified the Constitu-
tion, however, by a vote of 8g—79.

The victory of the supporters of the Constitution was so close
throughout most of the country that they had to make what
appeared to be a major concession to thcir opponents. The
draft Constitution was generally criticized for the absence of a
Bill of Rights. The supporters argued, first, that there was an
adequate Bill of Rights in the document. Congress could not
pass a bill of attainder or ex post facto law. The power to suspend
the writ of hcbeas corpus was carefully restricted. A national
court could not try any person for a crime except by jury in the
State where the crime was committed.

The supporters argued, second, that a more general Bill of
Rights was unnecessary, and perhaps would be harmful. The
national government was a government of delegated powers. It
was understood that all powers not delegated were reserved to
the States and people. To go further, to write a denial of certain
powers in a Bill of Rights would cast doubt on this principle.
The national government might then lay claim to those powers
neither granted nor denied. Thus the argument was carried
into the States’ rights camp.

It became clear, however, that the Constitution was not
acceptable without amendments. The proponents averted a call
for another general convention to draft a Bill of Rights before
the State conventions completed their ratifications only by
pledging themselves to introduce amendments to the Constitu-
tion as soon as it came in force. The Constitution provided that
two-thirds majorities of both Houses of Congress may propose
amendments, which must be ratified by the legislatures or con-
ventions of three-fourths of the States. James Madison moved
the necessary resolutions in the House of Representatives in
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June 1789, and ten amendments were ratified by December
1791. They are generally considered part of the original Con-
stitution. (Meanwhile, the two States, North Carolina and
Rhode Island, that had not accepted the Constitution by the
time it went into effect joined the Union.)

The Bill of Rights, like a good part of the unamended Con-
stitution, is based on the English heritage, particularly the
English Puritan heritage, and American experience. It pro-
hibits Congress from establishing a religion and abridging free-
dom of religion, speech, the press, and assembly. It prohibits
infringement of ‘the right of the pcople to keep and bear arms’
—an echo of the right of revolution proclaimed in the Declara-
tion of Independence. It regulates the quartering of troops, the
use of search warrants, the trial of crimes, and suits at common
law. And, as an answer to the arguments against adding a Bill
of Rights to the Constitution, it specifies in the Ninth Amend-
ment that ‘the enumeration in the Constitution, of certain
rights, shall not be construed to deny or disparage others
retained by the people’ and in the Tenth Amendment that ‘the
powers not delegated to the United States by the Constitution,
nor prohibited by it to the States, are reserved to the States
respectively, or to the people’.

The Eleventh Amendment, ratified in 1798, may be con-
veniently mentioned with the Tenth, since it also resolved an
ambiguity in the original wording of the Constitution in favour
of States’ rights. The Constitution of 1787 gave the national
courts jurisdiction in controversies ‘between a State and citizens
of another State’. The Eleventh Amendment made it clear that
this provision did not apply to suits against a State.

The Bill of Rights did not, in fact, alter the basic constitu-
tional system laid down in the draft Constitution. It merely
defined some of the liberties and procedural rights of Americans,
which most of the framers were as anxious to maintain as their
opponents. It was easy therefore for the framers to make a
conciliatory gesture. But it was a gesture that has had important
consequences for American constitutional law and the judicial
protection of private rights.
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In the late eighteenth century, then, Americans made two
attempts to define the federal division of powers between their
national and State governments. The second attempt, the Con-
stitution of 1787, still provides the written constitutional basis
of the division. The framers of the Constitution feared majority
tyranny and sought safeguards for property and liberty: James
Madison, the ‘Father of the Constitution’, hoped that the neces-
sity for encompassing many interests would make the political
parties of the federal Union weak coalitions with moderate
programmecs; the framers divided the powers of the national
government among the legislative, executive, and judicial
branches; and they accepted their critics’ proposal to protect
civil liberties in a Bill of Rights. The remaining chapters of this
book deal with subjects suggested by this summary: the federal
division of powers (Chapters 2 and 3); the party system of the
federal Union (Chapters 4 to 6); the branches of the national
government, and the corresponding branches of State and local
governments (Chapters 7 to 11); and the protection of private
rights (Chapter 12). The next chapter also refers to the eleven
amendments to the Constitution that have been adopted in the
nineteenth and twentieth centuries.
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Chapter 2

The History of Federalism

merican federalism is older than the United States of
America. Federalism involves civic loyalties to a poli-
tical whole and its parts that are distinct yet not in-
consistent. It involves, too, a constitutional division of powers
between the whole and the parts. Almost from the beginning
the inhabitants of English America had sentiments that may
be called federal. Throughout most of the colonial period
Anglo-Americans were genuinely attached to the English
Crown, yet almost from the first they formed provincial loyal-
ties to the colonies in which they lived. It was not until the
revolutionary period, and even then by no means unanimously,
that they came to feel that the two loyalties were incompatible.
The divided yet not inconsistent loyalties—one of the aspects
of federalism—were supplemented during the pre-revolutionary
period of friction between the homeland and colonies by
theories of a constitutional division of powers—the other aspect
of federalism. For a time most American spokesmen admitted
the right of the English Parliament to control the cxternal
affairs of the colonies but denied it the right to control their
internal affairs. In other words, in modern terms, they argued
that the constitution of the British Empire was or ought to be
federal. The argument was not accepted by the British Govern-
ment, and later the American spokesmen took the more cx-
treme position that Parliament had no right to control the
colonies at all. «
Meanwhile, Americans created the inchoate institutions of
the American national government. Intercolonial Congresses

were called to concert opposition to British measures. The one
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that convened in Philadelphia in May 1775 became the first
national assembly of the new republic. The new republic was
from the first a federal one. During the decade preceding 1775
the colonists had become increasingly aware of their common
Americanism, and they had developed a loyalty to America
which ensured that when the imperial connection to the several
colonies was severed, a national connection to the new States
would take its place. But Americans retained their provincial
attachments, which cnsured that the new nation would be
marked by a large measure of State autonomy.

Scctionalism, an important facet of American federalism, also
had its beginnings in the colonial period of American history.
Sectionalism is an attachment to the interests of a geographical
region. It is thus an intermediate loyalty between that to the
nation and that to the State. Its strength in the late eighteenth
century was reflccted in the compromises between southern
planters and northern merchants at the constitutional conven-
tion of 1787.

Sectionalism seems often to be a more powerful force than
Statc loyalty, and in the Civil War southern sectionalism was
stronger than national patriotism. Although sectionalism has
rarely had institutional expression—the only important political
organization based on scctional lines was the southern Con-
federacy—it corresponds to real differences among Americans
more than State loyalties. There is only a shade of difference, if
that, between the citizens of Rhode Island and Connecticut,
Colorado and Wyoming, Kansas and Nebraska, or Georgia and
South Carolina. There is a substantial difference between the
inhabitants of New England and the West or the Midwest and
the South. It is important, however, that the written division
of powers in the Constitution is only between the nation and
States: in the history of American federalism sectionalism has
been inescapably associated with States’ rights.

It is also important that the division of powers is written. The
fact that federal relations are defined in the Constitution means
that American political questions become, in part at least,
legal questions. They involve not only whether particular poli-
cies should be carried out but also whether they can be carried
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out. Not only must a policy be shown to be desirable, it must
be shown to be constitutionally, that is, legally, proper as well.

The two issues are more distinct in theory than practice. In
fact, what is found to be desirable almost invariably ends being
found to be constitutional too, though it sometimes takes some
time for the identification to be made. The necessity to have
legal as well as political sanction for a policy, however, inevit-
ably gives American politics a legal cast. Political controversies
are often disguised as conflicts of constitutional construction.
Political interests are often concealed by legal arguments. The
history of American federalism since the Constitution of 1787
went into effect may be described largely as the history of
constitutional interpretations.

The Federalists gave the first interpretation to the Constitu-
tion. The first two Presidents of the United States were Federal-
ists: George Washington, who served from 1789 to 1797, and
John Adams, who served from 1797 to 1801. During most of
Washington’s administration, Alexander Hamilton, who was
Secretary of the Treasury from 1789 to 1795, was the guiding
spirit of the Federalist party. Emulating the younger Pitt, he
made himself for a time, as head of the Treasury, the ‘prime
minister’ of American government.

The twin objects of Hamilton’s policies were to establish
firmly the supremacy of the national government and to ally it
with the mercantile classes. He sponsored measures that secured
the fiscal credit of the nation, assumed the war debts of the
States, thereby turning State creditors into national creditors,
and founded a partly-private, partly-governmental national
bank. He proposed a system of protective tariffs to encourage
infant industries. He gave the powers of the national govern-
ment a broad or loose construction in order to find the constitu-
tional justification for his programme.

In 1801 the Federalists lost control of the elective branches
fo the national government. The presidential election of 1800-1
led to the Twelfth Amendment to the Constitution. Under the
original provisions, the presidential electors voted for two

ersons; the person with the greatest number of votes, if
P P Bg
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the ‘number be a majority of the whole number of electors
appointed’, became President, and the person with the next
greatest number of votes Vice-President. In 1800 all the
electors of the Democratic-Republican party, who were a
majority of the electoral college, voted for Thomas Jefferson,
their leader, and Aaron Burr, who was expected to take the
vice-presidency. The tie vote meant that the House of Repre-
sentatives had to settle the contest, from which Burr refused to
withdraw. The House chose Jefferson (who appointed James
Madison, for ten years his chief lieutenant against the Federal-
ists, as Secretary of State). The Twelfth Amendment, ratified
in 1804, provided that the electors should vote separately for
presidential and vice-presidential candidates.

Before Jefferson took office, President Adams appointed
Federalists to a number of newly-created judgeships, and John
Marshall, the retiring Secretary of State, as Chief Justice of the
Supreme Court. The Federalists ‘have retired into the judiciary
as a stronghold . . .’, Jefferson wrote, ‘and from that battery all
the works of republicanism are to be beaten down and erased.’
The first of the struggles between the elected branches of the
national government and the national courts, composed of
judges appointed for life, took place in the opening years of the
necw administration. In general the courts won; and until
shortly before his death in 1835, despite the appointment of
Jeffersonian justices to the Supreme Court, John Marshall suc-
ceeded in controlling the interpretation of the Constitution.

Marshall wrote Hamilton’s loose construction of the powers.
of the national government into the law of the land. Many of
the principles of Marshall’s opinions are clearly taken from
Hamilton’s public papers. In 1819, for example, in the case of
McCulloch 2. Maryland, the Supreme Court sustained the
action of thc national government in chartering a bank to im-
plement its financial powers, though no specific power to
charter one appears in the Constitution. ‘Let the end be legiti-
mate,” wrote Marshall for the Court, ‘let it be within the scope
of the Constitution, and all means which are appropriate, which
are plainly adapted to that end, which are not prohibited, but
consist with the letter and spirit of the Constitution, are con-
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stitutional.” In 1791 President Washington had asked Hamilton
for his opinion on the constitutionality of chartering a bank:
‘If the end be clearly comprehended within any of the specified
powers,” Hamilton wrote, ‘and if the measure have an obvious
relation to that end, and is not forbidden by any particular
provision of the Constitution, it may safely be deemed to come
within the compass of the national authority.’

Washington had also asked Jefferson for his opinion. On the
question of what means are constitutional, Jefferson wrote that
‘the Constitution allows only the means which are “necessary”,
not those which are merely “convenient”, for effecting the
enumerated powers’. He defined ‘necessary means’ as ‘those
means without which the grant of the power would be nuga-
tory’. More generally, he wrote:

‘I consider the foundation of the Constitution as laid on this
ground—that all powers not delegated to the United States, by
the Constitution, nor prohibited by it to the States, are reserved
to the States, or to the people. . . . To take a single step beyond
the boundaries thus specifically drawn around the powers of
Congress, is to take possession of a boundless field of power, no
longer susceptible of any definition.’

This rule of strict construction of national powers was
specifically rejected by Marshall in 1824: ‘Is there one sen-
tence in the Constitution’, he wrote in the case of Gibbons .
Ogden, ‘which gives countenance to this rule? . . . We do not
. . . think ourselves justified in adopting it.’

The power involved in Gibbons ». Ogden was the power to
regulate commerce among the several States, which has pro-
vided the main theme of the Court’s construction of the powers
of Congress ever since. Marshall defined its scope and nature in
sweeping terms. “To what commerce does this power extend?’
he asked. ... to that commerce which concerns more States
than one,’ he answered.

‘The genius and character of the whole government seem to
be, that its action is to be applied to all the external concerns of
the nation, and to those internal concerns which affect the
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States generally; but not to those which are completely within
a particular State, which do not affect other States, and with
which it is not necessary to interfere, for the purpose of execut-
ing some of the general powers of the government. The com-
pletely internal commerce of a State, then, may be considered as
reserved for the State itself.’

It should be noted that it is intrastate rather than interstate
commerce that is strictly defined. ‘What is this power?” Mar-
shall asked. ‘It is the power to regulate; that is, to prescribe the
rule by which commerce is to be governed,” he answered.

“This power, like all others vested in Congress, is complete in
itsclf, may be exercised to its utmost extent, and acknowledges
no limitations, other than are prescribed in the Constitution.
These are expressed in plain terms. . . .

In sum, Marshall interpreted the Constitution of 1787 not as
a mere contract among the States, permitting the federal
government to exercise certain enumerated powers within strict
limits, but as a broad grant of authority to a nation: “. . . we
must never forget’, he wrote in McCulloch ». Maryland, ‘that
it is a constitution we are expounding.’

Hamilton’s political principles were decisively repudiated by
the American electorate, though the effects of much of his work
endured. He established the financial stability of the national
government, for example, upon which succeeding administra-
tions built. On the other hand, many of Marshall’s, and there-
fore Hamilton’s, constitutional principles still form part of the
basis of constitutional interpretation by the American courts.
Later justices have sometimes narrowed Marshall’s broad view
of national powers, but they have never denied his doctrines.
The result has been that Marshall’s loose construction of national
powers has provided the precedents for constitutionalizing the
great expansion of national power that has taken place in recent
years. The constitutional justification for the broad exercise of
national power under the New Deal rests on the decisions of '
John Marshall.
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The Jeffersonian Democratic party shaped the political
development of American federalism in the first quarter of the
nineteenth century. Its successor, the Jacksonian Democratic
party, shaped the political and constitutional development
during most of the remaining years before the Civil War of
1861-5.

In opposition to Hamilton’s mercantilism, Jefferson advo-
cated laissez-faire. ‘A wise and frugal government,’ he explained
in his first inaugural address, ‘which shall restrain men from
injuring one another, shall leave them otherwise free to regu-
late their own pursuits of industry and improvement, and shall
not take from the mouth of labor the bread it has earned. This
is the sum of good government. . . .” ‘Agriculture, manufactures,
commerce and navigation,” he wrote in his first annual message
to Congress, ‘the four pillars of our prosperity, are the most
thriving when left most free to individual enterprise.’

In opposition to Federalist nationalism, Jefferson advocated
States’ rights. He drafted the Kentucky Resolutions of 1798,
which asserted that States could judge the constitutionality of

-the enactments of the national government. (He thus laid the

basis for the later claim that States could nullify acts of the
national government, and the ultimate claim that they could
secede from the Union.) Shortly before he became President,
he wrote: ‘“The true theory of our Constitution is surely the
wisest and best, that the States are independent as to every
thing within themselves, and united as to cvery thing respect-
ing foreign nations. Let the General Government be reduced
to foreign concerns only. . . .’

The quotation illustrates not only Jefferson’s view that the
national government was merely the American department of
foreign affairs but also the gloss he gave the Constitution of
1787. Jefferson’s ‘true theory of our Constitution’ was not onc
with which most of the framers would have agreed. It has
always been easier, however, to reinterpret the Constitution
than to change it.

In directing the foreign concerns of the government President
Jeflerson took steps that went, to use his words of 1791, ‘beyond
the boundaries . . . specifically drawn around the powers of
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Congress’. He persuaded Congress to accept and implement
the treaty by which the United States acquired the Louisiana
Territory in 1803 and to embargo overseas tradé in 1807. The
Constitution does not enumerate powers to acquire territory
and to embargo trade. The Federalists, in opposition, con-
demned the ‘usurpations’ of power. After the demise of the
Federalist party, however, Chief Justice Marshall held in the
case of The American Insurance Company v. 356 Bales of
Cotton in 1828, involving the acquisition and governance of the
Florida Territory, that the ‘Constitution conferred absolutely
on the government of the Union the powers of making war, and
of making treaties; consequently, that government possesses the
power of acquiring territory, either by conquest or by treaty’
and referred in Gibbons ». Ogden in 1824 to the ‘universally
acknowledged power of the government to impose embargoes’.
Later constitutional decisions have indeed, as Jefferson pre-
dicted, enabled the national government in the conduct of
foreign affairs ‘to take possession of a boundless field of power’.

But in general the effect of the Jeffersonian political victory
was to arrest the mercantilistic and nationalistic trend of
government policy. Laissez-faire and States’ rights were the
tenets of the Democratic-Republicans and the agricultural in-
terests they represented. Most activity was left to the people,
and most governing was left to the States.

After the second war with Great Britain, the War of 1812,
there was a partial resurgance of mercantilistic nationalism. A
new national bank was chartered (the charter of the first one
had been allowed to expire in 1811), against State resistance
that led to the case of McCulloch ». Maryland. Protective
tariffs were passed, though against increasing sectional resist-
ance in the South. The faction of the now all-embracing Demo-
cratic-Republican party that favoured these policies won a
nominal victory in the presidential election of 1824-5. No
presidential candidate received a majority of votes in the elec-
toral college, and under the provisions of the Twelfth Amend-
ment of the Constitution the House of Representatives chose
the President from among the three candidates with the most
electoral votes. Largely owing to the influence of Henry Clay,
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Speaker of the House, the Representatives passed over General
Andrew Jackson, who had received the greatest number of
electoral votes, for John Quincy Adams, the son of John Adams,
who had received the next greatest number. Adams chose Clay
as his Secretary of State.

Adams and Clay advocated a programme that differed from
Hamilton’s primarily in its more broadly popular appeal. They
wanted the national government to finance internal improve-
ments—roads and canals—in order to develop the country. But
Jacksonian propaganda against the ‘corrupt bargain’ of 1825
kept the administration from having much influence in Con-
gress and the country. In 1828, in a straight contest between
Adams and Jackson, in which a new two-party systcm began
to emerge, Jackson won the presidential election decisively.
From then until 1860 Jacksonian Democracy was the chicf force
in American politics. Between 1828 and 1856, for example, the
Jacksonian party won six of the eight presidential elections: the
chief opposition party—in 1828 and 1832 the National Repub-
lican, from 1836 to 1852 the Whig, and in 1856 the Republican
—won only in 1840 and 1848.

Jacksonian Democracy differed from Jeffersonian Demo-
cracy in several respects. It rested on greater mass participation
in government. The suffrage was extended in the first half of
the nineteenth century until almost all adult white males could
vote. Jacksonian Democracy increased greatly the number of
elective offices in State and local governments, and Jackson
himself was in a sense the first popularly elected President of the
United States. Before 1828 the State legislatures took a much
greater part in choosing presidential electors than they have
since. In 1828, and thercafter, the presidential election was
turned into a popular referendum, for almost all, eventually
all, the State legislatures allowed the voters to choose ‘rubber
stamp’ electors pledged to the various candidates.

Jacksonian Democracy developed the spoils system of rotating
public offices among partisan supporters. The effect on party
structure was to increase the power of the State and local party
organizations, which ‘got out the vote’ and thus earned the spoils.

The westward movement of population gave Jacksonian
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Democracy a much larger western contingent than Jeffersonian
Democracy, and the larger western contingent largely accounted
for the distinctive equalitarianism and nationalism of Jackson-
ian Democracy. Jefferson had spoken of a ‘natural’ aristocracy
based on virtue and talents, as distinguished from an ‘artificial’
one based on wealth and birth. Jacksonians were more likely to
say that ‘one man’s as good as another’. It is significant of the
difference between the two Democratic movements that while
all the Presidents, Federalist and Jeffersonian, before 1829 were
Massachussetts and Virginia aristocrats, perhaps ‘natural’ as
well as—by American standards—*artificial’, Andrew Jackson
was born in the back country of the Carolinas and was not an
‘artificial’ aristocrat in breeding, upbringing, or behaviour.

Westerners tended to be national minded. Most of them had
been Americans before they became citizens of their new States.
Prcsident Jackson denied the validity of arguments derived
from Jefferson’s Kentucky Resolutions of 1798 when he made it
clear to South Carolinians in 1832—-3 that he would meet with
force any practical attempt to nullify acts of the national govern-
ment. ‘Our Federal Union,” he had given earlier as a famous
toast, ‘it must be preserved.’

Two doctrines of the two Democratic movements were the
same, however: laissez-faire and States’ rights. Jacksonian
equalitarianism did not require the intervention of the state in
private affairs, and Jacksonian nationalism did not require a
strong central government. When Jackson vetoed a bill to re-
charter the second national bank, he wrote: ‘There are no
necessary evils in government. Its evils exist only in its abuses.
If it would confine itself to equal protection, and, as Heaven
does its rains, shower its favors alike on the high and the low,
the rich and the poor, it would be an unqualified blessing.’
Although Jackson said the Union must be preserved against
nullifiers, he vetoed a bill giving national aid to a road company
of the State of Kentucky on the ground that ‘if it be the wish of
the people that the construction of roads and canals should be
conducted by the Federal Government, it is . . . indispensably
necessary, that a previous amendment of the Constitution,
delegating the necessary power . . ., should be made.’
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Later Democratic Presidents were even more likely to inter-
pret national powers strictly, chiefly because the party fell ever
more under the influence of its southern wing. Southerners
wanted low tariffs, few internal improvements (southern rivers
were natural arteries of commerce), and no interference with
slavery. They pushed their sectional advocacy of States’ rights
to the point, however, where it broke both the Jacksonian party
and the Union.

Andrew Jackson also inherited Thomas Jefferson’s dispute
with Chief Justice Marshall. Both Presidents denicd that the
Supreme Court had the right to make the final legal interpreta-
tion of the Constitution. On this point they lost. But Jackson
was able to appoint justices who opposed Marshall’s other
opinions; and in 1835-6, after Marshall’s death, he appointed
Roger B. Taney, a staunch Democrat, as the new Chief Justice.
During the next forty years the decisions of the Supreme Court
reflected the views of Jacksonian Democracy. In general, the
decisions construed national power more strictly, construed
State power more leniently, and treated privileges granted by
any government less favourably than the decisions of John Mar-
shall, though the basic principles of Marshall’s opinions were
not repudiated.

Anyway, as a result of Jeffersonian and Jacksonian political
predominance, the national government exercised little of its
" constitutional authority over domestic affairs before the Civil
War. American federalism was highly decentralized. It should
be remembered that in this period the American economy was
largely local in character. By present-day standards there was
little manufacturing and interstate commerce. Only in the last
years before the Civil War was a railway net built that laid the
foundation for a truly national economy. Whatever national
domestic legislation there was before the Civil War helped the
business community rather than regulated it. Hence the Demo-
cratic agrarian hostility to national legislation.

Furthermore, because the structure of the national political
parties became increasingly decentralized in this period, when
the national government did act, debates and votes in Congress
tended to follow sectional rather than party lines. This charac-
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teristic of pre-Civil War politics still exists to-day, chiefly be-
cause the structure of the political parties has not been sub-
stantially changed since. Although Marshall’s broad definitions
of national power have been fully restored by recent decisions
of the Supreme Court and the American national government
now exercises great power over a national economy, the two
major American political parties remain largely as they were in
1850 (though the Republican party has replaced the Whigs):
coalitions of State and local organizations.

Two other developments characterized the evolution of
American federalism before 1860: the expansion of the con-
tinental territory of the United States, with the concomitant
growth in the number of States in the Union; and the conflict
between slave and free States. The latter led to the Civil War,
and to the Thirteenth, Fourtcenth, and Fifteenth Amendments
to the Constitution.

The present boundaries of the continental United States—
the territory on the North American continent including and
contiguous with the original nation—were defined by 1853; and
the number of States in the Union grew from thirteen to thirty-
three by 1860. The Federalists, with their political support con-
centrated along the eastern seaboard, had often been hostile to
the admission of new States with equal rights. The Constitution
merely provided that ‘new States may be admitted by the
Congress into this Union’, for Gouverneur Morris, the framer
chiefly responsible for the final draft, purposely deleted a
reference to equality. But the Democratic parties welcomed new
States on cqual terms. They thus ensured that the continental
Territories (non-States) of the United States would never be
trcated for long as colonial appendages of the old States of the
Union. The continental domain was filled with forty-eight
States by 1912.

The Western States and Territories played an important part
in the conflict between slave and free States. From 1820 to 1850,
as the result of deliberate policy, slave and free States were kept
in balance. But by 1850 most of the remaining Territories were
unsuited to slavery, and the slave States, as part of the ‘Com-
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promise of 1850’, gave up their claim to equal representation in
the Senate by accepting the admission of California as an un-
matched free State. For other reasons southern slaveholders
became increasingly alarmed in the decade before the Civil
War: anti-slavery sentiment was growing in the North and the
population of the North was being swelled by immigration
much faster than that of the South. Southerners considered it
vital to their interests, as further unmatched free Territories
prepared to enter the Union, to redraw the boundary between
slave and free soil to their advantage.

"On this point westerners joined northerners generally in
opposition to the extension of slavery. Frontier farmers did not
want to compete with slave labour. When the Civil War came,
the western States joined the old northern States to save the
Union. The war President was Abraham Lincoln from the then
western State of Illinois.

The conflict between slave and free States engendered a great
deal of constitutional debate. Could a State nullify acts of the
national government? Could a State secede from the Union?
Were the States sovereign or was the nation? Neither side con-
vinced the other in the debate. The issue in the nullification
controversy of 1832-3 was left unresolved, and an attempt by
the Supreme Court in the Dred Scott case of 1857 to settle the
question whether the nation could bar slavery from its Terri-
- tories—it ruled that it could not—merely lowered the prestige
of the Court in the North. Finally, the issues were settled by
force of arms: secession failed. Looking at the result, the
Supreme Court of 1869, only two of whose eight justices had
been on the Court in 1857, decided in the case of Texas v.
- White that the Constitution did, after all, look to ‘an indestruct-
ible Union, composed of indestructible States’.

While States are indestructible, however, governments are
not. After the Civil War Congress treated the governments of
the States that had joined the Confederacy as the governments
of conquered provinces. In Texas ». White the Court virtually
endorsed congressional power to ‘reconstruct’ them.

Three Amendments to the Constitution, the first since 1804,
are associated with ‘reconstruction’ policy. One, the Thirteenth,
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adopted in 1865, prohibited slavery and another, the Fifteenth,
adopted in 1870, prohibited the United States or any State
from discriminating among otherwise eligible voters ‘on account
of race, color, or previous condition of servitude’. The longest
of the Amendments, the Fourteenth, adopted in 1868, penalized
State restrictions on adult male voting in its second section;
barred former office-holders who had supported the Con-
federacy from holding office again, unless amnestied by Con-
gress, in its third section; and invalidated the war debts of the
Confederatc States in its fourth section. The penalty clause has
never been applied, Congress amnestied almost all ex-Con-
federatcs fairly quickly, and the debt clause, having served its
purpose, has had no after effects.

The first section of the Fourteenth Amendment, however, has
had enduring importance as embodying the most important
restrictions on State action added to the Constitution of 1787. It
begins by ‘overruling’ a statement in the Dred Scott case that a
Negro, even a free onc, is not a citizen of the United States.
‘All persons’, the scction reads, ‘born or naturalized in the
United States, and subject to the jurisdiction thercof, are citi-
zens of the United States and of the State whercin they reside.’
It continues: ‘No State shall make or enforce any law which
shall abridge the privileges or immunities of citizens of the
United States. . . .” The drafters of the Amendment meant this
wording to apply the restrictions on national action contained
in the Bill of Rights to State action as well, but the Supreme
Court has never given it this meaning or, except for a very
short time, any independent meaning at all.

The Court has given a varying, but usually very important,
meaning to the next clause of the section: ‘nor shall any State
deprive any person of life, liberty, or property, without due
process of law. . . .” This due process clause has been the prime
basis of national judicial oversight of State action during the
last seventy years. Until 1937 the Court interpreted the clause
so as to invalidate a great deal of State social and economic
legislation, and the due process clause of the Fifth Amendment
so as to invalidate some congressional legislation; and since 1925
the Court has used the due process clause of the Fourteenth
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Amendment, rather than its privileges or immunities clause, to
apply parts of the Bill of Rights to the States. Finally, the Court
has applied the last clause of the first section of the Fourteenth
Amendment, prohibiting a State from denying ‘to any person
within its jurisdiction the equal protection of the laws’, to in-
validate unduly discriminatory legislation, especially in recent
years lcgislation against racial minorities.

The constitutional consequences of ‘reconstruction’ policy
have thus been far-reaching. They have gone far beyond the
subject of governmental and Negro-white relations in the post-
Civil War South. But, until recently, they have fallen far short
of granting the Negro real civil equality. Recent attempts by
the Supreme Court to apply the Fourteenth and Fifteenth
Amendments more rigorously as safeguards of civil liberties and
civil rights have made their interpretation one of the most
bitterly contested frontiers of contemporary constitutional law.

The Civil War is a milestone in the history of American
federalism for several reasons. It marks the end of the great con-
stitutional debate about secession. It marks the rise, from earlier
beginnings, of industrial capitalism in America. It marks the
passing of political power from the Jacksonian farmers of the
West and the South. It marks the rise of a new mercantilistic
and nationalistic political party.

The rise of industrial capitalism, which by the end of the
nineteenth century gave the United States a commanding lead
as the chief industrial producer of the world, nationalized the
American economy. Great industrial trusts, national in scope,
became in many cases more powerful than the State govern-
ments that chartered them. State regulation of the economy,
adequate in the days of Jefferson and Jackson, became increas-
ingly inadequate in the days of Carnegic and Rockefeller.

The Republican party, ‘the party of the Union’, replaced the
Democratic party, ‘the party of the rebellion’, as the predomin-
ant party of the nation. It won every presidential election, for
example, from 1860 to 1880, all but two presidential elections
from 1860 to 1908, and all but four from 1860 to 1928. What-
ever it may have been in 1860, the Republican party was by
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1870 the party of business men, the inheritor of the principles
and interests of the Federalist party and the Whig party, whose
northern and western organization it had largely absorbed. The
Republican party was usually identified thereafter with a num-
ber of policies that restored the Hamiltonian alliance between
the national government and the business community: cession
of public lands in the West, with railways among the main
beneficiaries; high tariffs; monetary policies favourable to Wall
Street; and anti-trade union policies.

The nationalism which both the Whigs and dissident Demo-
crats brought into the Republican party in the 1850’s was a pre-
natal influence the party only finally lost in the ycars of the New
Deal. Its ‘reconstruction’ policy was vigorously nationalistic.
Its use of national power to help business was on 2 Hamiltonian
scale. But as the Democratic party re-formed after the Civil
War, the opponents of the new mercantilism found that the old
slogan of laissez-faire, though conveniently forgotten when
tariffs were under discussion, was now appropriated by the
busincss community and its political allies as a defence against
government regulation. The Republican party helped, but in
general did not police, the great trusts. And, since in American
politics political arguments are partly constitutional arguments,
Republicans rationalized their position by claiming that the
national government had power to assist business but not to -
interfere with it.

The result was that, on the whole, despite the new national
character of American society after the Civil War, its regulation
remained highly decentralized. ‘An American may,” wrote
James Bryce, a distinguished British observer of American
institutions of the 1880’s,

‘through a long life, never be reminded of the Federal Govern-
ment, except when he votes at presidential and congressional
elections, lodges a complaint against the post-office, and opens
his trunks for a custom-house officer on the pier at New York
when he returns from a tour in Europe. His direct taxes are paid
to officials acting under State laws. The State, or a local author-
ity constituted by State statutes, registers his birth, appoints his
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guardian, pays for his schooling, gives him a share in the estate
of his father deceased, licenses him when he enters a trade (if it
be one needing a licence), marries him, divorces him, entertains
civil actions against him, declares him a bankrupt, hangs him
for murder. The police that guard his house, the local boards
which look after the poor, control highways, impose water rates,
manage schools—all these derive their legal powers from his
State alone.’®

In the last decades of the nineteenth century, however, a few
scattered national acts initiated the process of coping with the
new society industrial capitalism was creating. The first steps
were taken toward national regulation of the railways. The
pious words of the Sherman Anti-Trust Act were put on the
statute book. These rivulets of regulation became a stream after
190o. In the administrations of Presidents Theodore Roosevelt,
William Howard Taft, and Woodrow Wilson, act after act was
put on the book, though sometimes to be rendered nugatory by
decisions of the Supreme Court.

Perhaps the reforming surge was related to the apparent dis-
appearance of the frontier ‘safety-valve’ in the 189o’s. It was
certainly derived in part from widespread disgust at corrupting
business men and corrupted politicians. For both major parties
and the country this was the Progressive Era. It was a confused
one. The spiritual descendents of Jefferson and Jackson were
groping for a creed to replace laissez-faire. By this time many of
them were able to discard States’ rights and to talk of a ‘New
Nationalism’ that would use ‘Hamiltonian means to Jefferson-
ian ends’; but as individualists they were suspicious of what is
now called the welfare state; and, though they continued to
talk of destroying economic privilege, they could not decide
whether that meant they should destroy giant corporations or
control them. By 1920, when the nation returned to Republican
‘normalcy’, they had done neither.

But, besides leaving precedents for vigorous national action,
the Progressives of the early twentieth century made one per-

L The American Commonwealth (London: Macmillan & Co., 1888), II, 20.
Quoted with permission of the publishers.
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manent addition to national power that was fraught with enor-
mous consequences: they firmly established the right of the
national government to levy income taxes. In the past the fiscal
policy of the national government had essentially been tariff
policy. Before the Civil War, the Democratic party kept national
expenditurc at a minimum and relied on the revenue of a mildly
protective tariff. After the Civil War, the Republican party
raised the tariffs in order to afford more protection and drew
about half the national revenue from them. Following the
enactment of the Sixteenth Amendment to the Constitution,
permitting the national government to levy income taxes, in
1913 and the cntry of the United States into the First World
War in 1917, income taxes became the most important source
of national revenue. In the 1930’s and 1940’s the share of taxes
raised by the national government in taxes raised by all Ameri-
can governments rose sharply. The income tax became the but-
tress of national fiscal supremacy, and national fiscal supremacy
profoundly altered the relation between nation and States.

The political predominance of the Republican party from
the 1860’s to the 1920’s meant that the majority of justices on
the Supreme Court were Republican appointees. Although the
justices rarely divided along party lines, the majority of them
usually applied the constitutional rationalization of the Repub-
lican political position to the cases they decided. Since justices
are appointed for life, however, there werc almost inevitable
time-lags at the beginning and end of the period. The one at the
end led to a constitutional crisis, whose consequences have
determined the present constitutional character of American
federalism.

The Supreme Court continued partly to reflect Jacksonian
thinking through the 1870’s, largely because the original
Republican party contained a large Jacksonian element, which
had several representatives among the justices appointed by
Presidents Abraham Lincoln and Ulysses Grant. It was also
largely owing to the use of the appointive power by Grant that
a majority of the Court sustained, almost immediately after a
decision the other way, the right of the national government to
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make paper money legal tender. Despite the general deflationary
policy of the Republicans, the Grant administration wanted the
wartime legislation relating to ‘greenbacks’ held valid. Grant was
able to take advantage of two vacancies on the Court to change
its balance, though historians disagree about the extent to
which he knew what he was doing. The new majority upheld
the wartime legislation in the Legal Tender cases of 1871, on
the ground that while the framers had not given Congress the
power to issue paper money as legal tender, the power was a
‘resulting’ power, ‘arising from thc aggregate powers of the
government’. A later Court upheld subsequent peacc-time
legislation in thec case of Juilliard ». Greenman in 1884.

From the 1880’s the decisions of the Court reflected orthodox
Republican views. By increasingly inconsistent lines of prece-
dents national action beneficial to business was justified, while
national power to regulate it was often denied. There were im-
portant exceptions: the Sherman Anti-Trust Act of 18go was
sustained, for example; but the general trend was to hold that
national action that seriously interfered with the freedom of
business men either excceded the powers of Congress or, as in
the case of similar State action, took property without due pro-
cess of law. One cffect of the two increasingly contradictory
sets of decisions, simultaneously extending and restricting
.national power, was to expand the discretion of the justices in
deciding each case. The importance of the Court in shaping
public policy was markedly greater after the Civil War than
before.

One example, the doctrine of production for commerce,
illustrates the state of constitutional law by 1930. The national
government relied primarily on the interstate commerce power
to support legislation regulating the economy. The Court held
several times that the power did not permit Congress to regulate
production for commerce. This rule made it difficult to enforce
the Sherman Act until the Court accepted the fact that an undue
monopoly in manufacturing could fairly easily be shown to be
one in interstate commerce as well. The Court often made it
particularly easy to show that a strike or a boycott of ‘black
goods’ by trade unionists unduly restrained commerce.
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It also allowed Congress to bar lottery tickets and impure
food and drugs from interstate commerce. But when Congress
barred the shipment of goods made by child labour, the Court
held in the case of Hammer ». Dagenhart in 1918 that the
legislation was invalid, because the ‘act in its effect does not
regulate transportation among the States, but aims to standard-
ize the ages at which children may be employed in mining and
manufacturing within the States’: . . . the production of articles
intended for interstate commerce is a matter of local regula-
tion’. The words ‘in its effect’ and ‘aims to’ are important, for
on its surface the act mercly regulated interstatc commerce,
excrcising a congressional power that, according to Marshall,
‘acknowledges no limitations, other than are prescribed in the
Constitution’: “These are expressed in plain terms. . . .” The
Constitution says nothing about the cffect and aims of the use
of the commerce power, and for that matter says nothing about
production for commerce. On the other hand, the Court main-
tained, more properly, that a State could not bar goods made
in other States, including perforce goods made by child labour,
because the bar would in effect be a trade barrier against inter-
state commerce. In short, the Court, by narrowing Marshall’s
definition of the congressional commerce power in some cases,
created a ‘twilight zonc’ between national and State authority
which neither level of government could effectively regulate.

During the Progressive Era, the Court was widely attacked,
particularly for its anti-labour bias. During the period of
‘normalcy’, the tempers of the Court and the country were
more in accord. Then ‘normalcy’ ended with a depression a
good deal more severe than normal, and the electorate’s faith
in the Republican party and business men was shattered.

In the early 1930’s cries for help came from distressed citizens
and local governments; the State governments were over-
whelmed by the demands put upon them; only the national
government had the financial resources to mect the cries for
help with effective policies. It met them under the New Deal of
President Franklin Roosevelt. National regulatory power was
exercised even more than in the brief period of war mobiliza-
tion in 1917-18. Government regulation of business was incor-
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porated in a flood of acts. The national fiscal power was exer-
cised not only to police the private economy but to save it, and
to save local agencies of government as well. New patterns of
co-operation were created between the national government
and the people and between the nation and its subdivisions.
American federalism became far more centralized than in the
past.

Faced with an unprecedented degree of national interference
with business, the Republican party and its business allies
abandoned their national outlook for States’ rights as well as
Iaissez-faire. The political about-face was now complcte. The
Democratic party of Franklin Roosevelt was advocating
‘Hamiltonian means to Jcffersonian ends,” and the Republican
party ‘Jeffersonian means to Hamiltonian ends’. The change in
party doctrines was accompanied by the most important re-
alignment of political forces since the Civil War.

"Decisively repudiated at the polls in 1932 and 1936, the
Republican party continued in effect to control the Supreme
Court, for most of the justices shared its views. In 1935-6 the
Court used the line of precedents hostile to national power to
strikec down some of the key measures of the New Deal. It put
further restrictive codicils on the bequests John Marshall had
made to the national government. The result was a struggle
between the President and the Court reminiscent of the days of
Jefferson and Marshall. The Court emerged from the constitu-
tional crisis with its authority preserved, but with its member-
ship sufficiently changed that henceforth New Deal measures
were held to be constitutionally proper.

In conscquence, constitutional interpretation rather than
constitutional amendment has sanctioned the recent expansion
of national power. Ironically, the net effect for the federal
division of powers of the amendments since the Sixteenth
Amendment has been a slight shift of power back to the States.
The Seventeenth Amendment, adopted in 1913, provided for
the popular election of Senators; the Eighteenth, adopted in
1919, required the prohibition of intoxicating beverages; and
the Nineteenth, adopted in 1920, forbade the United States or

any State to discriminate among otherwise eligible voters on
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account of sex. The Twentieth, adopted in 1933, fixed new dates
for the presidential inauguration and annual convening of
Congress, thereby shortening the period between a presidential
election and inauguration and eliminating the ‘lame duck’
regular session of Congress, which had been held by an old
Congress between the times that a new Congress was elected
and took office. (Under the original Constitution, the annual
convening was in December, and since congressmen were
elected in November but did not take office until March, this
meant that a ‘lame duck’ session was held {from December to
March every sccond year; under the Twentieth Amendment
the annual convening is in January, when congressmen elected
in November now take officc.) The Twenty-first Amendment,
adopted in 1933, repealed the prohibition of intoxicating bever-
ages, but forbade the importation into any State of intoxicating
liquors in violation of its laws; and the Twenty-second, adopted
in 1951, limited the President to two terms of office. In sum, the
effect for the federal division of powers has bcen, under the
provisions of the Twenty-first Amendment, to return to the
States the power over the importation of intoxicating liquors
that they surrendered under the Constitution of 1787: they are
now free to erect trade barricrs against out-of-State products.

The Constitution is, however, what the judges say it is. Since
1937 the Supremc Court has applied the sweeping definitions
of John Marshall to national powers at a time when most com-
merce is interstate and national government spending affects
all parts of the economy. The definitions have proved adequate
to justify the broadest rcaches of national power over national
affairs in pcace and war. But thc new centralization has
destroyed neither the States nor the sections. Political power in
America is still divided along fedcral lines. American political
loyalty is still an amalgam of several levels of patriotism. The
United States is still a federal state.

In broadest outline, the history of American federalism since
1789 began with Federalist mercantilism and nationalism,
which left a permanent impact on constitutional interpretation
favourable to national action. Sixty years of Democratic lazssez-
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faire and political localism followed, in reponse to the demands
of a pioneering people to be left alone. In this period American
party institutions acquired their basic forms. Then the rise of
industrial capitalism nationalized the cconomy and led in time
to demands for the exercise of national regulatory power over
the great corporations of private business. These demands have
been largely met, especially since great depressions and wars
have made the financial strength of the national government a
dominant factor in economic and political affairs. As a result,
there has been a marked relative shift in power from the Statcs
to the nation.

In this history the Civil War is an important turning point.
Before the War, observers of American institutions, like Alexis
de Tocqueville, who came from France in the 1830’s, believed
that the Union might disintegrate as the result of growing poli-
tical localism and sectional conflict. The federal Constitution
of the Dominion of Canada, the British North America Act of
1867, was drafted with provisions for a relatively strong national
government in order to correct the weaknesses of the federal
form of government that had become apparent in the rccently
divided Union to thc south. To-day, though the opinion is
sometimes expressed that the division of powers still weakens
American government, no one speaks scriously of disruptive
tendencies. Many Americans belicve that the centralizing ten-
dencies have gone too far. (They have certainly gone much

. further than in Canada.) American federalism has adapted
itself to a world very different from that in which it began. It is,
therefore, a very different federalism to-day.



Chapter 3
Federalism To-day

federalism to-day, which are products of different stages in

its cvolution. The present fiscal and administrative elements
have been shaped very largely by cvents since 1933: the New
Decal, the Sccond World War, and the ‘cold war’; and the
present governmental clement, that is, the exercise of power by
the nation and Statcs, has been shaped very largely by events
of this century: the Progressive Era, the First World War, and
events since 1933. On the other hand, the present constitu-
tional element, that is, the relevant provisions of the Constitu-
tion and their interpretation by the Supreme Court, is still
largely constituted as in the days of John Marshall; and the
present political element, that is, the party system, is still largely
constituted as in the 1850’s. The complexity of the federal sys-
tem to-day is bettcr comprehended if these differences in
development are taken into account.

I t is useful to distinguish several elements in American

First, the fiscal element of American federalism to-day. In
fiscal 1932, that is, from 1 July 1931 to 30 June 1932, the budget
expenditure of the American national government was less than
$5,000 million; in fiscal 1939 it wasabout $9,000 million; in fiscal
1945 it was nearly $100,000 million; in fiscal 1950 it was about
$40,000 million; and in fiscal 1953 it was nearly $75,000 million.
In January 1954 President Eisenhower submitted to Congress a
budget for fiscal 1955 of over $65,000 million.

Fiscal 1945 was the peak year of budget expenditure during
the Second World War, and fiscal 1953 the peak year during
the ‘cold war’. Fiscal 1932, 1939, 1950, and 1955 are perhaps
the best years for showing the secular trend in spending; for
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they have been, respectively, the last fiscal year before the New
Deal began, the last fiscal year before the outbreak of the
Second World War in Europe, the last fiscal year before the
outbreak of the Korean War affected government spending,
and the first fiscal ycar whose budget recommendations were
shaped entirely by the Eisenhower administration. The follow-
ing description of the fiscal element refers mainly to those years,
though the information about the last one is tentative and
incomplete.

New Decal ‘welfare statc’ measures started the great increasc
in national government spending since 1933, and the defence
and war efforts of the Second World War and ‘cold war’ sus-
tained it. The latter had, on the whole, the greater effect.

It is difficult to gauge the factors accurately, because of the
problems of dcaling with trust fund accounts, which play a
major part in the financing of American social services, defin-
ing ‘welfare state’ expenditure, and finding comparable figures
for different ycars. But Table A gives a rough idea of the trends.
It is based on data about fiscal 1932, 1939, and 1950 in the
annual Statistical Abstract of the United States, published by the
United States Burcau of the Census, and the recommendations
for fiscal 1955 in President Eisenhower’s budget message of
January 1954. Where necessary, the appropriations of the
national government to the old-age and survivors’ insurance and
railroad retirement trust funds are added to budget expenditure
to give total expenditure; the expenditure of the Atomic Encrgy
Commission is added to the expenditure of the departments
now in the Department of Defense to give defence cxpenditurc;
and expenditure other than for defence, interest on the national
debt, and foreign aid is listed as general expenditure. Expendi-
tures for interest and aid are shown in order to complete the
breakdown of the total figurcs. The Table indicates the im-
portance of the rise in general spending until 1939 and of the
rise in defence spending in recent years in accounting for the
rise in national government spending. These changes have
taken place in an inflationary period, but the rises have not
been merely inflationary: in ‘1939 dollars’ the total cxpenditure

for 1950 was about $23,000 million.
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TABLE A
ANALYSIS OF AMERICAN NATIONAL GOVERNMENT SPENDING
(amounts in millions; and percentages of total
expenditure or total increase)

1932 1939 1950 1955
(recommended)
Expenditure: $ % $ 9% $ % $ %
Total 4,659 100 9.469 100 42,262 100 71,679 100
Defence 834 18 1,368 14 13,090 33 40,540 57
General 3,226 69 7,160 76 17,950 42 18,939 26
Interest on debt 509 13 941 10 5,750 14 6,800 9
Foreign aid —_ - - - 4,572 11 5400 8
Increase over pre-
vious year listed:
Total —_ - 4,810 100 32,793 100 20,417 100
Defence _— — 534 1I 12,622 39 26,550 9o
General — — 393 82 10790 33 989 3
Interest on debt _ — 342 7 4,809 15 1,050 4
Foreign aid _ - - - 4,572 14 828 3

The total effect of defence and war cfforts on post-Second
World War budgeting has been much greater than that of the
defence item of the budget alone. In fiscal 1950 expenditure for
veterans’ services, included in general expenditure above but
perhaps more appropriately considered separately as expendi-
turc for past wars, was about $6,647 million. Expenditure for
interest on the national debt, by far the greater part of which
has been contracted to meet defence and war expenditures, and
expenditure for forcign aid, designed to alleviate the ill effects
of past wars and to prevent future oncs, accounted for about
$10,322 million. All told, in fiscal 1950 expenditure for defence,
veterans’ services, interest on the debt, and foreign aid amounted
to about $30,959 million, that is, about seven-tenths, of
national government expenditure. President Eisenhower re-
commended that in fiscal 1955 expenditure for the four items
amount to about $56,932 million, that is, about four-fifths, of
national government expenditure.

A large part of the money required to finance the increase in
national government spending has been borrowed. In 1932 the
national debt was about $19,500 million; in 1939 about

$40,400 million; and in 1950 about $257,400 million. On

30 June 1954 it was about $273,000 million.
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Another large part of the money has come from national
income taxes. In 1913 the national government was granted the
constitutional power to levy income taxes. In 1919, at the end
of the First World War, income and profits taxes produced well
over half its revenue. In fiscal 1932 they brought in about

$1,100 million in total receipts of about $2,000 million; in fiscal
1939 about $2,200 million in total receipts of about $5,700
million; and in fiscal 1950 about $28,300 million in total
receipts of about $41,300 million. In 1950 individual income
taxes raised about one and a half times as much revenuc as
corporation income and profits taxes. Prcsident Eisenhower
recommended and estimated for fiscal 1955 individual income
“tax receipts of about $30,300 million and corporation income
and profits tax receipts of about $20,300 million in total re-
ceipts of about $71,200 million. Since it is hard to sec how the
great expansion of the national debt could have been under-
written without the assurance of future income-tax revenues, it
is probably fair to say that national income taxation has been
the prime instrument of the growth of national fiscal power,
which has revolutionized the distribution of fiscal power in
American federalism.

The revolution may be partly described in terms of national
and State-local government purchases of goods and scrvices.
The Statistical Abstract of the United States gives figures for some
calendar years. The first two lines of Table B show how much
greater the growth of national government purchases was from

1933 to 1950.
TABLE B

GOVERNMENT ECONOMIC ACTIVITY IN THE AMERICAN ECONOMY
(amounts in millions; and percentages of the
gross national product)

1933 1940 1950

3 % $ % $ %

National government purchases 2,018 4 6,170 6 22,165 8

State-local government purchases 5,040 11 7,763 8 19,700 7

Gross national product 55,760 100 101,443 100 284,187 100
Government interest, subsidies, and

transfers 2,642 — 4,399 — 10,446 —

Total government expenditure 10,600 — 18,332 — 61,311 —
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The first two lines of the Table also put government pur-
chases as percentages of the gross national product, the figures
for which are given in the third line. They show that while
'national government purchases grew as a share of the gross
national product, total government purchases remained about
the same share, the relative increase in national government
purchases having been offset by the relative decrease in State-
local government purchases. Total government purchases have
been a fairly large fraction of the gross national product in
years of heavy war and defence spending by the national
government: nearly two-fifths in 1945 and well over one-fifth in
1952, for example; but they were approximately the same
fraction, about one-seventh, in 1933, 1940, and 1950. Total
government economic activity became permanently more im-
portant in the cconomy as a whole after 1933 because of govern-
ment interest, subsidy, and transfcr payments, figures for which
arc given in the fourth line of Table B. Transfer payments in-
clude social security benefit payments, for example. The figures
for total government expenditure, which is the sum of govern-
ment purchases and payments, are given in the last line of the
Table.

Attempts have been made to describe the revolution in fiscal
power since 1933 in terms of total government expenditure. It
has been estimated that when the New Deal began, the national
government spent about one-third, the State and local govern-
ments about two-thirds, of all money spent by American
governments. In the period between the Second World War
and the Korcan War the national government spent about two-
thirds, the State and local governments about one-third. In less
than twenty years the ratio of national to State-local govern-
ment spending was roughly reversed. The difficulties of allocat-
ing and comparing government expenditures make it unwise to
consider this estimate as providing more than a suggestion of
the change that took place. But it is indisputable that the growth
of national fiscal power has tended greatly to centralize the
fiscal element of American federalism.

Second, the administrative element of American federalism
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to-day. The growth of national fiscal power has centralized this
element too, by financing an expansion of national administra-
tive activity. The effect may be suggested by the following
figures: in 1932 there were about 620,000 civilian employees of
the national government and about 2,670,000 civilian em-
ployees of State and local governments; in 1939 about 970,000
and about 3,090,000; and in 1950 about 2,100,000 and about
4,280,000. In addition, in 1932 there were about 240,000 men
in the national armed forces; in 1939 about 330,000; and in
1950 about 1,460,000. The figures underestimate the extent of
the change, however, because an increasingly large number of
State and local employees have been doing work partly, some-
times almost entirely, paid for and controlled by the national
government. The growth of national fiscal power has tied levels
of administration together, by such devices as grants-in-aid.

Grants-in-aid, first in the form of public land, then in the
form of public money, have had a long history in the United
States; but their present character is very largely a product of
the last twenty years. In 1932 national grants-in-aid to Statc
and local governments amounted to about $240 million. In
fiscal 1950 they amounted to about $2,230 million. In 1932
they accounted for about 3 per cent of State and local govern-
ment revenuc. In 1950 they accounted for about 11 per cent of
State and local government revenuc. The purposes for which
grants are made have undergone an important change. In 1932
well over half the grants were for highway construction. In
fiscal 1950, though highway construction projects still received
more than one-sixth of the money, the public assistance pro-
gramme, begun by the Social Sccurity Act of 1935, received
slightly over half.

The growth of grants-in-aid has not followed a standard pat-
tern. Most grants require matching, but some do not. A few
grants equalize conditions, but most do not. The amount of
national supervision varies a great decal too. But this may be
said: there is some national supervision of every grant, and it
concerns itsclf not only with the particular programme but also
with the internal affairs of State public administration. Under
the social security scheme, for example, State programmes must
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conform to certain national standards, State administration
must be controlled by a single State agency, the personnel of
the State agency must be employed on a merit basis, and appli-
cants whose claims for assistance are denied must be given a fair
hearing. In addition, State employees under the programme are
regulated by national acts restricting the political activities of
national employecs, on the ground that part of their work is
paid for by the national government.

Not every instance of co-operation between national and
State-local administration is accompanied by national grants
of money. Even where there is no grant, howcever, co-operation
in civil administration has developed very much in the last
twenty years. There has been, for example, a growth of co-
operation in law enforcement. The Federal Bureau of Investi-
gation helps the State and local authorities as much as the
constitutional powers of the national government permit. That
these powers can be stretched very far was illustrated in 1942
when seven dangerous convicts escaped from a State peniten-
tiary. After scveral days the F.B.I. joined the search for them
on the ground that they had not, as required by valid national
legislation, registered with their local draft boards. The co-
operation works both ways: officials of the Secret Service,
charged with such dutics as preventing counterfeiting and pro-
tecting the President, have long relied on the aid they receive
from State and local police.

A development in the administration of American federalism
that has occurred almost entirely since 1933 is direct formal
co-operation between national and local government agencies,
thereby ‘short-circuiting’ the States, which are the only consti-
tutional subdivisions in the federal system. One reason for the
new relations was that the national government became in-
volved in matters previously almost exclusively local: housing
and agricultural planning, for example. At the same time, State
grants-in-aid to localities and State-local administrative co-
operation generally have grown too. Centralization within the
nation has been morc than matched by centralization within
the States.

The examples that have been given illustrate that there has
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been something besides centralization, however. There has been
more working together lately. A new conception of federal
interrelations has developed, often called ‘co-opcrative federal-
ism’. It emphasizes mutual administrative assistance among the ’
levels of governments instead of administrative competition and
conflict. The change should not be cxaggerated. There has
always been a good deal of co-operation, though one of the
oldest examples, co-operation in military affairs, was so un-
satisfactory that it has been almost entirely replaced by centrali-
zation. There is still in practice a great deal of competition
and conflict. But administrators, and especially students of
administration, are now more conscious of the need for co-
operation.

Co-operative federalism proved itself a very useful part of
American government in the Second World War, when the
national government rclicd as never before on State and local
agencies, in carrying out its rationing programme for example.
The vertical co-operation of nation, States, and localities is
much more effective in dealing with tasks of government than
the horizontal co-opcration of equal States. Co-operative
federalism may bc, as some charge, surreptitious centralization.
It may be, as others charge, often less efficient than full cen-
tralization. But in view of the fiscal supremacy of the national
government on the onc hand, and the strength of local political
sentiment on the other, it is almost certain to remain one of the
most important aspects of the administrative clement of
American federalism.

Third, the governmental element, that is, the exercise of
power by the nation and States, of American federalism to-day.
It was pointed out in the last chapter that a trickle of national
acts dealing with the new industrial socicty of the late nine-
teenth century grew into a stream in the Progressive Era of the
early twentieth century and then, after a period of ‘normalcy’,
became a flood under the New Deal. The Progressive acts,
such as railways, pure food and drug, banking, and anti-trust
legislation, developed the regulatory powers of the national

government. On this foundation the largely temporary exercise
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of war powers in the First World War was built. Railways were
temporarily nationalized, food and fuel were controlled under
national legislation, and the production of goods was supervised
by national boards.

On the Progressive foundation and war experience much of
the regulatory legislation of the New Deal was based: the
Securitics Act, the National Industrial Recovery Act, and the
National Labor Relations Act, for example. Far more than in
the past, however, the New Deal also used national power to
sustain the economy. The fiscal power of the national govern-
ment was put to work. Acts to revive farming, provide relicf and
employment for the destitute and out of work, and help the
aged, are examples of legislation that raised the level of national
government spending.

During the Second World War a further expansion of the
exercise of national governmental power took place, less in
entirely novel ways than in unusually full use of means of deal-
ing with previous emergencies: rent and price control, ration-
ing, and direction of production, for example. In the second
post-war period the extent of the excrcise of national power has
varied a great dcal, but it has never, even under the Republican
administration of President Eisenhower, contracted to its pre-
war limits. In 1946 Congress passed an act that probably con-
stituted the fullest single exercisc of national power in the
history of the Republic: the Atomic Energy Act, with its pro-
visions for public monopolies, absolute governmental control,
and enormous administrative discretion. (In 1954 Congress
amended the Act in order to allow private business a greater
part in atomic dcvelopment.)

One of the ways to indicate the growth of national govern-
mental activity in American socicty is to compare the expan-
sion of the national civil service with the growth of population
in this century. In 1900, in a population of about 76,000,000,
there were about 260,000 civilian employees of the national
government. In 1930, in a population of about 122,000,000,
there were about 610,000. In 1940, in a population of about
132,000,000, there were about 1,080,000. In 1950, in a popula-

tion of about 151,000,000, there were about 2,100,000. The
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population roughly doubled in half a century, and the national
civil service roughly octupled.

The States have expanded their activities in this century, too:
regulatory legislation, labour legislation, public health and wel-
fare services, educational services, public works programmes,
have all grown. Even local governments have found new things
to do: city planning and zoning ordinances, for example, are
virtually twentieth-century forms. There has been, in short, an
increase in governmental activity gencrally. The total number
of civilian employces of American governments is now more
than one-tenth of the total labour force of the country.

Centralization of American federalism has taken place then,
far less by the withdrawal of thc State and local governments
from fields of activity (though within the States some State
governments have taken over functions from local authorities)
than by the entrance of the national government into fields
previously almost exclusively dealt with by the other govern-
ments, if dealt with by governments at all. An American is
much more frcquently reminded of the national government
to-day than when Bryce wrote in the 1880’s: if young, he is
perhaps particularly conscious of national service legislation;
if middle-aged, of the direct taxes he pays to national officials;
if old, of the scale of social security benefits. Morcover, he much
more frequently looks to the national government for guidance
when the impact of social forces disturbs him, even if he be-
lieves, in a country where faith in laissez-faire is still strong, that
the guidance should usually be passive rather than active. He
wants, at a minimum, a ‘fireside chat’ from the President. The
national government, in consequence, has increasingly invaded,
but by no means appropriated, the State and private fields of
social and economic control.

The use of national fiscal power has altered Bryce’s list of
functions carried out almost exclusively by State and local
authorities. The national government now helps finance some
poor relief and highway construction projects. But the State
and local governments still pay for an American’s schooling.
Education is the largest single enterprise of State and local

governments: in 1950 about 1,720,000 of their 4,280,000 em-
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ployees were teachers and other school employees. So far it has
received only a very small amount of national aid. It is sympto-
matic of the shift of fiscal power and thc need for co-operative
federalism in modern America that the burden is proving too
much for lesser authorities and that in many places national aid
is desperately needed.

Bryce’s list is now most apt with respect to functions con-
nected with ordinary civil and criminal law—registration of
births, appointment of guardians, regulation of marriage and
divorce, and punishment for murder, for example. The most
important change is that the nation now declares an American
a bankrupt, the congressional act responsible for the change
having been passed in 1898. However, though the preservation
of State prcdominance in this field means that part of the
governmental clement of American federalism remains highly
decentralized, it concerns a traditional rather than new and
cxpanding field of regulation. It has not seriously checked the
centralizing tendencies of recent years.

Fourth, the constitutional element, that is, the relevant pro-
visions of the Constitution and their interpretation by the
Supreme Court, of American federalism to-day. Only one
amendment to the Constitution, the income-tax amendment of
1913, has added substantially to the powers of Congress. It may
not have been necessary. The Supreme Court of 1895 had
departed from preccdents in declaring a national income-tax
law void; and it is probable that the Supreme Court of a decade
later would have held a new national income-tax law valid:
without a constitutional amendment. Likewise, only one
amendment to the Constitution, the Fourteenth Amendment of
1868, and in particular its due process and cqual protection of
the law’s clauses, has restricted substantially the powers of the
States. Otherwise, the recent centralization of American federal-
ism has had to rest, constitutionally, on the phrases of 1787 and
the Supreme Court’s interpretation of them.

Until 1937 the Court did not interpret them broadly enough
to allow full scope to the expansion of national power. There-
after it did, largely by reasserting principles of construction laid
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down by John Marshall from which later judges had departed.
Thus the task of constitutionalizing the growth of national
activity has been fairly easy. It is worth emphasizing that the
New Dcal and all that has happened since its advent have not
required a single amendment increasing national power. The
Supreme Court has found the authority for twenticth-century
government in the sweeping constitutional gencralizations of
the early ninctcenth-century Court. In 1942 in the case of
Wickard ». Filburn the Court ruled unanimously that an Ohio
dairy and poultry farmer who raised wheat most of which was
consumed on his own farm was subject to the national power
to regulate interstate commerce in wheat, even if none of the
wheat about which the case had been brought was ‘intended
for interstate commerce or intermingled with the subjects
thereof’, on thc ground that his activity affected, however
minutely, the supply-demand nexus of wheat in the United
States. (Since this dccision most constitutional lawyers have
given up trying to define the limits of the commerce power.)
The decision was squarely based on ‘a return to the principles
first enunciated by Chief Justicc Marshall in Gibbons ». Ogden’
in 1824.

It is possible in a brief space to make only a few comments
about the recent trends of interpretation on questions involving
the division of powers. The cffect of the broad interpretation of
national powers has been to obliterate the ‘twilight zone’ be-
tween national and State powers: the distinction between pro-
duction and commerce has been done away with. The methods
of co-operative fedecralism have been accepted: the usc of
national grants-in-aid to bribe, as critics put it, the States into
doing certain things in certain ways has been sustained. The
troublesome issue of intergovernmental tax immunity, that is,
the extent to which one level of government may not tax the
instruments of the other, has been dealt with by leaving a large
measure of discretion to Congress. The long-standing rule that
whenever otherwise valid national and State regulations conflict
national law overrides State law has been rigorously enforced.
Since 1937, in short, the Court has sustained national action
against every claim of impingement on States’ rights.
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Judicial supervision of State action remains fairly exacting,
though some of the criteria used to judge State action have
changed radically. One constant criterion, indicated above, is
that State action cannot conflict with national policy. It is not
always easy to dccide, however, whether it does. If the national
government scts certain standards for interstate road hauliers,
does a State that regulates the size of vehicles and weight of
loads on its highways run counter to the will of Congress or the
implications of the interstate commerce clause of the Constitu-
tion? If the national government specifics certain safety measures
for interstate railways, does a State that limits the length of
trains as an additional safety mcasure within its boundaries
conflict with the national act or Constitution? There are no
simple answers to questions like these, though the Court de-
cided that, in the absence of a clear prohibition of State action
by Congress, the Constitution required judicial answers of ‘no’
to the first—in South Carolina Statc Highway Dcpt. . Barn-
well Bros. in 1938—and ‘yes’ to the second—in Southern Pacific
Co. v. Arizona in 1945. It was influenced by the fact that the
States maintain highways but not railways.

The criterion that State taxation may not unduly burden
interstate commercc gives rise to even more difficult questions.
The answers rest on even nicer distinctions. The Court refused,
for cxample, in the case of McLeod 2. J. E. Dilworth Co. in 1944
to allow the imposition of an Arkansas ‘sales tax’ on goods sold
in Tenncssee but shipped to Arkansas, though it indicated that
it would have allowed the imposition if the tax had been called
a ‘usc tax’. The examples cited—and examples of similar com-
plexity could be cited in connection with judicial interpretation
of the constitutional provision that each State shall give ‘full
faith and credit . . . to the public acts, records, and judicial
proceedings of every other State’—give some idea of the detail
involved in judicial umpiring of the federal system.

In general the Court, imbued with a belief in co-operative
federalism, has tended since 1937 to give somewhat wider scope
than in the past to State action within the interstices of national
law and constitutional restraints. It has required national courts,
when dealing with controversies between citizens of different
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States, to be guided much more than in the past by decisions of
the appropriate State courts. It has freed the States as well as
the nation from the restrictive effect that the interpretation of
the due process of law clauses once had on the content of
economic and social legislation. In contrast to these tendencies
to respect State action, however, two developments limit State
power more than in the past. One is the growth of the national
exercise of power; for whatever the Court may allow the States
to do when Congress is silent or equivocates, it allows very little
when Congress speaks clearly. The other is the growth of the
restrictive effect that the interpretation of the due process clause
of the Fourteenth Amendment has on State regulation of civil
liberties. Judicial review of State action has left one side of due
process only to enter more fully the other.

When the Court invalidated a number of State laws on the
ground that they abridged personal frecdoms, it was said that
the Court would be at lcast as strict with national action in the
same field. But when the national government evacuated (and
detained) American-born citizens of Japanese descent living on
the west coast during the Second World War, the Court, which
had denied a State, for example, the right to require that ped-
lars of religious literature obtain a pedlar’s licence, upheld the
action. It would be unfair to say that the Court permits the
abridgement of civil liberty if the dcprivation is on a grand
scale. It would be fair to say that it is more impressed by claims
that the nation is in danger than by similar claims made by
States. In practice the Court is now more lenient to national
than State action when dealing with substantive legislation of
any kind. The constitutional element of Amecrican federalism
to-day is in accord with the fiscal, administrative, and govern-
mental elements.

Fifth, the political element, that is, the party system of
American federalism to-day. Since the recent centralization of
American federalism has largely been associated with Demo-
cratic party administrations and with economic and social re-
form, it is a theme of Republican and business propaganda that
it has gone too far. When the Republican party returned to
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office in 1953, it established a Commission on Intergovern-
mental Relations to study the problems, many of them fiscal,
of federalism to-day with a bias towards devolving functions of
the national government on the State and local governments.
The fact is, however, that the necessity or desirability of most
of the specific measures that have centralized American feder-
alism is too generally accepted for the mcasures to be repcaled;
and when the first chairman of the Commission showed that he
took seriously President Eisenhower’s homilies against excessive
centralization, he was replaced. (He supported a proposed
amendment to restrict the treaty power of the national govern-
ment which the President opposed.) The Commission may offer
some useful suggestions for dealing with technical problems and
perhaps some arguments against further centralizing measures,
in cffect further social reforms, but it is unlikely to find a way to
turn back the trend.

Neverthcless, the party system itsclf resists the centralizing
tendencies, and State and local party organizations and the
interests they serve give practical content to the political senti-
ment for States’ rights. Despite the changes of recent years, the
structurc of the two major American parties rcmains nearly as
dccentralized to-day as in the days before the Civil War. Com-
pared with the other elements of American federalism, there-
fore, the political clement often appears highly decentralized
indeed. It has been said that there are no truly national parties
in America, that what seem to be such are simply coalitions of
State parties. To some cxtent the remark understates the case,
for often the State parties are themselves coalitions of local
organizations. On the whole, the county organizations are the
disciplined units of American party politics.

Decentralization affects every aspect of party activity.
National party conventions are composed of delegates chosen
in the States, either by their party organizations in conventions
or by their voters in presidential primary clections. The national
conventions nominate presidential candidates just a few months
before the general elections. National party platforms, drawn
up at these conventions, have usually consisted of vague com-
promises that represent the lowest common denominators of
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State and local party views. The platforms carry no binding
effect. They have been compared to the platforms of railway
stations: useful for getting on the train but not to be taken on
the trip.

National party committees have been composed, until a
slight modification was made in the Republican party in 1952,
of an equal number of delegates from each State regardless of
party strength and have almost no powers. National party dis-
cipline is extremely weak because a congressman is often safe
from defeat so long as he keeps his local fences mended but
rarely safe from defeat if he supports national party policy that
runs counter to strong local interests. As a result, voting in Con-

_gress is largely in terms of local interests, and party lines are
disregarded. Many of the customs of American politics, such as
the local residence rule and ‘senatorial courtesy’, strengthen the
State and local party organizations.

There have been some changes in rccent years. National
party leadership has been more vigorous. National party lines
have become more meaningful, partly because outside groups
with national interests, like organized labour and big busincss,
often exert a unifying influence within the parties. The State
and local profcssional politicians are relatively weaker in
national party counsels to-day than they were thirty years ago.
But they are still powerful enough to give the party system its
markedly decentralized character.

In defence of their power State and local politicians often
speak of States’ rights and the protection they give to local
interests. But it is revealing to discover who benefit most from
their position. First of all, they do. They are able to extract
patronage and special favours from the national government.
The effect is to promote inefficiency and corruption in adminis-
tration.

Next, wealthy and well-organized pressure groups can
secretly buy and openly intimidate the local political organiza-
tions and the men they elect, since the national party leaders
are not strong enough to control or protect them. A large cor-
poration can, practically speaking, buy a State political organi-
zation and through it have powerful friends in Washington. An
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ex-servicemen’s organization can, through local pressure and
national lobbying, intimidate a large majority of the 531 Mem-
bers of Congress into passing legislation it wants, though signi-
ficantly it often fails to intimidate the one President of the
United States, who often vetoes the legislation.

It follows that the State and local politicians often give pro-
tection, sometimes inordinate protection, to special local in-
terests. But generally these interests fall into two categories:
those that are so special that it is politically inadvisable even
within a Statc to admit how much they are being helped; and
those that are special, not to a State, but to a region. In the first
category are, for example, the interest a drug concern may have
in avoiding the operation of a pure drug act and the interest a
local labour racketeer has in preventing an investigation of
trade union practices; these are things that local politicians
‘fix’ locally, in the State capitals, and in Washington. In the
sccond category are, for example, the interests of cotton, corn,
wool, textile, and steel producers and the interest the South has
in preserving its pattern of race relations. State lines do not
define the geographical bounds of either category of interests.

The partial identity of States’ rights and regional interests is,
however, a very old one. The pre-Civil War debate between
North and South, for example, was superficially largely a con-
stitutional debate about States’ rights. It was in fact a sectional
disagreement channelled, in the absence of sectional political
organization, through the nation-State structure of American
federalism.

Indeed, the only valid historical generalization about ‘States’
rights’ is that it has been a useful political slogan and constitu-
tional interpretation for those sections, pressure groups, and
political partics that have wanted to resist the contemporary
trend of national governmental action. Its use has, however,
inculcated the belief that undue centralization is dangerous
and that the federal system with a fair measure of States’ rights
is, like the scparation of powers, an indispensable safeguard
against tyranny. This is a belief held more in the abstract than
in the concrete: it is appealed to more effectively against cen-
tralization in general than against specific measures, such as the
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national social security acts. But if it embodies a correct political
theory, one of the chicf beneficiaries of the power of the State and
local political leaders is, finally, free government in America.

The practical meaning of States’ rights to-day is, then,
the privileges of State and local politicians in the national
political parties, the excessive and often hidden influence of
wealthy and well-organized pressure groups in the political
system, the protection accorded to local interests that seek to
evade effective national regulation, the protection accorded to
regional interests, and the belicf that decentralization is neces-
sary to free government. This is a powerful combination, and
political sentiment prevents American federalism from becom-
ing as centralized as the present distribution of fiscal power
might scem to impel and the present interpretation of the Con-
stitution permits. On the whole, the defenders of political de-
centralization, in particular of the decentralized party system,
are only frank about the last two items iri the list. The reasoned
argument for the preservation of political decentralization, as
compared with administrative devolution in a politically cen-
tralized state, rests on thc protection it gives regional interests
and the safeguard it provides against tyranny. These are not,
of course, minor points.

Finally, a few concluding remarks. Centralizing tendencies
have becn important in almost every democratic society in this
century. Central governments have taken an increasing share of
national resources for their traditional function of defence.
Central governments have also acquired new functions, as
government regulation of and intervention in the economy has
grown, as the central governments have proved more effective
regulators than the local ones, and, not lcast important, as the
central governments have proved much more effective tax-
collectors. What is happening in America is happening nearly
everywhere: strands of functional union are crossing lines of
geographical subdivision in increasing numbers, knitting
national societies closer together.

In every society the pattern is different, and even within a

society the development is rarely uniform. Knots of resistance
76



FEDERALISM TO-DAY

arrest and modify the centralizing tendencies, and a confused
pattern emerges. In America the party system and sectionalism,
especially that of the South, provide the most effective political
resistance to national centralization; and the States, which are
constitutionally protected from destruction or remodelling, pro-
vide its focal points. Within the States local government units,
though lacking such strong constitutional protection, serve
similarly as points of resistance against State centralization.
Anything like complete political and constitutional consolida-
tion in America seems impossible.

The fundamental weakncss of decentralizing forces in Ameri-
can politics, however, is that the party organizations are neces-
sarily divided along State lines, which do not correspond to the
sectional divisions in the country. Thus the two chief sources of
resistance to national consolidation remain imperfectly allied.
The difficulty of co-opcration among independent and equal
local authoritics, even when controlled by the same political
party, is almost a rule of local government relations; it is cer-
tainly true of the rclations among the American States. Conse-
quently, when anything of great importance to a region has to
be dealt with, the national government is usually called in. It
is significant that the Tennessee Valley Authority, the most
important governmental development along regional lines in
this century, is an example of national administrative devolu-
tion, not of interstate rcgional co-operation.

If political systems are to be judged by the neatness of their
arrangements, the present American federal system rates rather
badly. States and State party organizations prevent uniform
centralization, but are incapable of maintaining really effective:
governmental decentralization. The result is an unusually con-
fused variety of often inconsistent administrative and political
compromises. There is hope for some order in the devices of
co-operative federalism. There is hope for further order in some
recent unifying trends in the party system. But government in
the United States will always be rclatively complicated com-
pared with that in a unitary state like Great Britain. This is the
price paid for the nation-State federal system created in the late
cighteenth century.
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What was obtained was a unity that might not have been
possible otherwise. What is still obtained is a greater measure of
local autonomy from Washington in the United States than
from London in Great Britain. These are important gains,
and such considerations have madc federalism a common form
of government for larger units created from the association of
smaller oncs: Switzerland, Canada, Australia, for example, and
possibly some day Western Europe and the world. The hard
part of the bargain is that if the time comes for closer associa-
tion—it is not clear, however, despite the great changes of the
last twenty years, that the time has come in America—the
rigidity of a federal constitution prevents evolution into a
unitary state. Hitler turned a federal republic into a unitary
one very quickly, but the task is probably beyond the com-
petence of democratic statesmen. Federalism is like a hcavy
mortgage: it makes it possible to build a house, but it is very

difficult to pay off.



Chapter 4

The Electoral System

he Amcrican electoral system is perhaps most usefully

described in terms of its interaction with the American

party system. The topics dealt with below are the mag-
nitude of the electoral system, the American two-party system,
the effects of the electoral system on Presidential campaigning
and the composition of American legislatures, electoral regula-
tions, and nominating elections. These illustrate the connection
between electoral arrangements and party organization and
activity.

It has been cstimated that the American electorate is called
upon to clect more than three-quarters of a million public
officials: the President and Vice-President of the United States,
members of the national Congress, State officers and legislators,
county officers, city and town officers, and school district and
other local government officers. Since most terms of public
office are fairly short—from one to four years—the voters
choose a large number of officials every ycar.

In almost all States, moreover, the electorate is asked to take
part in two elections, both State regulated, for some or all
elective offices: a nominating party primary and a general
election. The voters in the first choose the party nominees who
run in the second. In many States and localities they also elect
party officials. In about one-fourth of the States the electorate
has the right to petition for the inclusion of amendments to the
State Constitution on the ballot; and in almost all the States
the voters in a general election vote on amendments, however
initiated. In about a score of States they vote on legislative
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proposals under similar provisions for ‘initiative and referen-
dum’ or referendum alone.

Several factors account for the great magnitude of the
American electoral system. One is the cnormous number of
local government units, partly the result of federalism and
localism, partly the result of geography and the pre-automobile
age of transportation, and chiefly the result of the use of special
local authorities to deal with particular activities. A great many
school districts, the most numerous units, have been abolished
and consolidated in recent years, but the number of govern-
ment units in the United States is still very large: in 1952,
according to the Bureau of the Census, 116,743. One nation,
48 States, about 3,000 counties, about 17,000 municipalities,
about 17,000 towns and townships, about 67,000 school dis-
tricts, and about 12,000 other districts require a proportionately
large number of officials.

In fact, they have a disproportionately large number of
elective officials because of other factors. The New England
town-meeting tradition of short-term elected executive officers
has helped determine the structure of local government units
except in the South. Separation of powers has also led to the
direct election of cxccutive as well as legislative officials. The
belief, based on the New England town-meeting tradition and
associated especially with Jacksonian Democracy, that a large
number of elective officials, including judges, is part of demo-
cratic government has had more to do than anything else in
multiplying the number of elective offices.

The desire of the Progressives, carrying Jacksonian ideas a
step further, to make the internal organization of the political
parties democratic led to laws regulating party structure and
nominating processes. The belief that a Constitution should be
ratified directly by the people was acted upon during the
Revolution: the Massachusetts Constitution of 1780 was rati-
fied by a State-wide election—and a doubtful count. The
Progressives carried this idea further too, by providing that
constitutional amendments and ordinary legislation might be
initiated by the voters and submitted to them in referendum.

The national Constitution, drafted by anti-democratic poli-
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ticians of the late eighteenth century, provided only for the
direct election of the House of Representatives. The presiden-
tial election became in effect almost a direct one in the early
nineteenth century, but despite some agitation in Jacksonian
times the Senate was not made directly elective until 1913.
Even to-day, there are only 533 elected officials in the national
government, hardly a disproportionately large number for the
size of the country, and providing only a very small fraction of
the 50, 75, 100, or more officials whom the voters of a particular
electoral district may be asked to elect in one election. Jack-
sonian Democrats and their spiritual descendants, the Pro-
gressives, in their activities in State and local government rather
than the framers of the Constitution of 1787 in their provision
for national government have bcen responsible for the great
size of the American clectoral process.

The terms of the various officials of a unit of government
frequently differ and the terms of holders of the same office,
United States Senators for example, are sometimes staggered.
The result is staggered elections. A large number of elective
offices, two elections for most offices, and staggered elections
make it neccessary for American party organizations to be
elaborate and well-disciplined if they are to exercise an integ-
rated control over governmental organs. Amecrican party
organizations arc elaborate, and often at the local level and
sometimes at the Statc level well-disciplined. They sometimes
exercise a fairly integrated control over governmental organs.
But local party leaders concentrate so much on manipulating
an overcomplicated electoral system that they usually dispense
with formulating a binding party programme. Discipline on
matters of campaign support and patronage is often very strong,
but discipline on matters of policy is usually weak.

An elaborate and in some respects well-disciplined party
organization functioning primarily at the State or local level is
called a party machine. It sometimes has one acknowledged
leader known as a party boss or several leaders known as a
party ring.

American party organizations receive help from voluntary

workers, especially in national elections, but for the steady work
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required by the complex electoral system, the machines buy help
with the patronage system. Estimates of the number of profes-
sional party workers differ a grcat deal; for some are full- and
some are part-time workers; some are maintained as patronage
appointees on the public payroll and some receive only petty
patronage, such as appointments as polling-station clerks for an
election, and special favours; and there is no way of collecting
reliable statistics in any case. In the 1880’s Bryce estimated that
there were well over 200,000; at the turn of the century M.
Ostrogorski cstimated that there werc about goo,000. In the
1930’s James Farley, Democratic national committee chairman,
estimated that there were over 150,000 Democratic workers,
which may be converted into a figure of over 300,000 for the
two major partics, since despite the Democratic predominance
in the ‘solid South’ the party is probably not better organized
than thc Republicans in the country as a whole. In the 1940’s
two textbook writers put the figure at about 800,000.

Party machines are indeed highly professional. They gain
power in order to sell its fruits to thc highest bidders. They
are less interested in policy than office, and barter govern-
mental action for money and electoral support. Consequently,
they often work closely with wealthy, well-organized, and
criminal minority groups that are interested in governmental
action. The cost to the public at large of machine politics is
beyond reckoning, but some of the city machines have been
known to plunder the public trcasury directly for tens of mil-
lions of dollars, and in proportion to their opportunities they
are probably no more corrupt than hundreds of powerful rural
county rings. The cost of criminal racketeering, which could
be reduced very much by honest law enforcement, is put on
terms of several thousand-million dollars a year.

Party machines and bosscs have been common in America
partly because, contrary to the expectations of the democratic
reformers, the unorganized voters have been incapable of
operating the electoral system created for them and the party
machines have been the most efficient organizations for operat-
ing it in their stead. The American electoral system has furn-

ished an cxcellent environment for breeding machines. The
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frequency and scope of elections put too great a burden on the
voters; and voter participation, especially in most nominating
elections, is usually low. As a result, comparatively small but
well-organized groups of voters usually control nominations
and, partly through them, general elections.

Occasionally a burst of righteous indignation among the
voters at large may defeat a party machine in one election, but
staggered elections and the diffusion of power in American
government protect the machine from being destroyed by one
defeat. The rightcous indignation fades, partly as a result of
disappointment at the failure to accomplish any real reform,
and the machine survives. The fact that, though a machine is
usually primarily local in operation, it controls or influences
elections at all three levels of government—Ilocal, State, and
national—increases the difficulty of defeating it permanently.
It may be defeated at the local level, but it may still receive
patronage and other help from its supporters in the State
capital and Washington.

In short, party machines are local geographically but
national in their political strength. There is a political co-
operative federalism as well as an administrative one. But power
in political federalism is concentrated near the bottom, and
the holders of it are often not the local voters but the party
bosses and rings.

The two major Amecrican parties have a near monopoly of
American elective offices. Between them the Democratic and
Republican parties always clect thc President and Vice-Presi-
dent of the United States and nearly all the members of Con-
gress. The combined vote of the Democratic and Republican
presidential candidates is usually about nineteen-twenticths of
the popular votc. Minor parties and independents occasionally
win some State offices, but except for the third parties of a few
midwestern States in the past and of New York State at the
present, minor parties have hardly been more important in the
States in this century than in the nation as a whole. (The
Liberal party of New York, an anti-Communist offshoot of the
American Labor Party, which it has now replaced as the largest

83



THE ELECTORAL SYSTEM

minor party of the State, has for some time commanded suffi-
cient support to be an important factor in the closely fought
competition between the two major parties.) Only at the local
level is the normal major party monopoly of elective offices sub-
stantially broken: ‘non-partisan’ clections are common, parti-
cularly in small and medium-sized municipalitics. Since party
politicians often stand as ‘independents’ in ‘non-partisan’
elections, however, the exception is more apparent than real.

There are scveral reasons why the two-party system is so
effectively maintained. Except in ‘non-partisan’ clections,
American ballots consist of party-tickets, that is, lists of candi-
dates with their party affiliations, and perhaps the names of a
few independent candidates. State laws, which apply to national
as well as State and local elections, often make it extremely
difficult for a minor party, especially a new one, to put its
candidatcs on the ballot. The supporters of Henry Wallace’s
‘Progressive’ presidential candidacy in 1948, for example, were
unable to put electoral college candidates pledged to him
before the voters of scveral States. In Illinois, where the sup-
porters were concentrated in Chicago, thcy were unable to
meet the requirement that the enabling petition of a new party
had to be signed by 200 rcgistercd voters in each of fifty
counties. In Oklahoma the laws set so early a date for sub-
mitting pectitions that both the supporters of Wallace and the
supporters of the ‘Dixiecrat’ presidential candidate, J. Strom
Thurmond, failed to gain a place on the ballot.

Such laws are usually passed less to hamper true third par-
ties, which thc party bosses rarely fear, than anti-machine
independent candidacies. In 1953, for example, Mayor Vincent
Impellitteri of New York City, a dissident Democrat who had
been clected as an ‘Experience party’ candidate in 1950, was un-
able to get his name on the ballot when he sought to stand for re-
election—after unsuccessfully contesting the Democratic party
nominating primary—becausc the Board of Elections disquali-
fied many of the signatures on the enabling petition required of
an independent candidate. Among the grounds for disquali-
fication were that the signature on the petition did not exactly
correspond to the signer’s registered name, including middle
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initials, and that a signature, though valid when made, had
been rendered invalid by subsequent changes in the boun-
daries of polling-station districts. The cffect of the restrictive
laws and their administration is to strengthen the ‘regular’
candidates of the two major parties against all other candidates.

The American presidency also strengthens two-party politics.
Its effect may be illustrated by a comparison with French multi-
party politics. Therc are many diverse political interests in each
country. In France the interests have sometimes divided into
two main factions, which have been coalitions of distinct
national partics. The parties of the predominant coalition share
cabinct offices, and therefore executive policy-making.

In the United States the political interests usually divide into
two national factions: onc for, one against the incumbent
President. The fact that he alone is the effective chicf executive,
however, makes it difficult for the two factions to be coalitions
of distinct national parties. To share cabinct offices in America
is not to share exccutive policy-making. Thus the American
national parties tend to be two vertical coalitions of national,
Statc, and local organizations rather than horizontal coalitions
of several national organizations. The presidential prize usually
ensures at least a superficial duality at the top of the political
system.

The American electoral system helps maintain the two-party
system by distorting election results. The basic American elec-
toral unit is the single-member district. There are many nomin-
ally multiple-member districts: for example, cach State elects
two United States Scnators and usually several Statc officials
on a State-wide basis, and most counties clect several county
officials on a county-wide basis. But staggered elections and the
abscnce, except in a very few places, of any form of proportional
represcntation give almost all multiple-member districts the
characteristics of single-member constitucncies, and they may
be regarded as such.

The usual rule for determining the victorious candidate is
that the candidate with the most votes wins. In some nominat-
ing elections, howcever, he must also receive an absolute major-

ity of votes cast for all candidates, and there are provisions for
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run-off elections if needed. This unusual requirement is found
in southern States, wherc the nominating primaries of the
Democratic party are or have been the only real elections and
several strong factions in the party often put up candidates. In
most nominating elections and almost all general clections the
winning candidatc nceds only a simple majority or, as it is
called in America, plurality of votes cast. Thus the typical
American electoral arrangement consists of essentially single-
member units and simple-majority requirements. This arrange-
ment, as British Liberals are well aware, markedly reduces the
reprcscntation of third parties.

The method of electing the American President distorts the
election results in the same way as the single-member district
system but to a much greater degree. Constitutionally, each
State legislature determines how the presidential electors of the
State are chosen and thc electors, meeting in the State (thus the
electors of all the States never meet together), vote for whom
they please in the clcctoral college. In practice, the Statc legis-
lature allows the voters of the State to choose the electors and
the electoral college candidates pledge themsclves to votc for
particular presidential and vice-presidential candidates. Tradi-
tionally, their pledges have been political rather than legal
undertakings, though legal provisions have not been altogcther
absent. Recently, the split among southern Democrats, which
has focused on attempts to use the electoral votes of southern
States to bargain between the two major national parties, has
led to cfforts to give the pledges firm legal status. In 1952 the
United Statcs Supreme Court held in Ray ». Blair that the
State of Alabama can authorize a State party committee to
require a pledge from an electoral college candidate to support
the presidential and vice-presidential candidates of the national
party, even before they are chosen, but left undetermined
whether the State can provide for legal sanctions in case the
pledge is broken.

In practice, too, the State legislature allows or requires the
voters to vote for a single slatc of electors, who almost always
pledge themselves to the same men, with the result that the

slate which reccives a plurality of popular votes in the State
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almost always casts all the electoral votes of the State for one
pair of presidential and vice-presidential candidates. In a few
States only the names of the electoral college candidates appear
on the ballot. In other States the names of the presidential and
vice-presidential candidates appear with the names of the
electoral college candidates pledged to them printed bencath.
But in most Statcs, which have all told the great majority of
clectoral votes, only the names of the presidential and vice-
presidential candidates appear, usually in accordance with
State laws that provide that a voter’s mark beside the name of
one pair is legally a vote for the electors pledged to them. The
fusion of constitutional provisions, legal requirements, and
political customs in the operation of the American electoral
collegc is worthy of a nation with an English political heritage.

The presidential election in each State works then on the
principle of all or nothing. Regardless of the size of his popular
plurality, the winning candidate takes all the electoral votes of
the State. In 1948, for example, President Truman carried
Illinois by about 34,000 votes in nearly 4,000,000 cast and
received all 28 electoral votes of the State, California by about
18,000 votes in over 4,000,000 cast and received all 25 electoral
votes, and Ohio by about 7,000 votes in nearly 3,000,000 cast
and rcceived all 25 electoral votes. In the country as a whole
Truman received 303 electoral votes and Governor Dewcey 189.
Had about 30,000 voters in the three States mentioned, properly
distributed among them, voted for Dewey instead of Truman,
Dewey would have received their 78 electoral votes and won
the election. (In 1952 General Eisenhower’s popular majoritics
were much more substantial.)

The all-or-nothing arrangement usually protects the two
major parties against third parties. A third party must have its
support highly concentrated in one or a few States if it is to
receive any electoral votes. In 1948, for example, Henry Wal-
lace received about 2:4 per cent of the popular presidential vote
but since he received no more than about 8 per cent of the
popular vote in any one State, he won no electoral votes. On
the other hand, J. Strom Thurmond also reccived about 2-4

per cent of the popular presidential vote, but since almost all of
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his support was in the South, he won the 38 electoral votes of
four States. In addition, an elector of Tennessec, elected on the
Truman slate, voted for Thurmond, making Thurmond’s total
clectoral vote 39. However, a third party whose support is
highly concentrated in one section cannot hope to become a
major national party and its supporters soon come to terms
with one of the two major parties, at least in presidential elec-
tions. It is symptomatic of the pressure the electoral college
system puts on the party system that since 1860 the major party
monopoly of electoral votes for President has never been broken
In two successive elcctions.

Between the two major parties the electoral college arrange-
ments usually bencfit the one that reccives the more popular
votes. In 1932, for example, Franklin Roosevelt received about
574 per cent of the popular presidential vote and President
Herbert Hoover about 39-7 per cent. Roosevelt received about
88-9 per cent of the electoral votes and Hoover about 111 per
cent. In 1952 General Eisenhower reccived about 55 per cent
of the popular presidential votc and Governor Adlai Stevenson
about 444 per cent. Eisenhower received about 83-2 per cent
of the electoral votes and Stevenson about 16-8 per cent. A
victorious presidential candidate must receive an absolute
majority of all the electoral votes. The arrangements for clect-
ing the electors distort the reflection of the popular votes in the
States so much that since 1828 one candidate has always re-
ceived an absolute majority in the clectoral college, though on
twelve occasions he failed to reccive an absolute majority of all
popular votes cast.

In extremecly close elections, however, the distortion may
turn against the most popular candidate. On two of the twelve
occasions just referred to the candidate elected received fewer
popular votes than another candidate: in 1876 Rutherford
Hayes was elected though he reccived fewer votes than Samucl
Tilden; and in 1888 Benjamin Harrison was elected though he
received fewer votes than incumbent President Grover Cleve-
land. This sort of result can also occur in the single-member
district system: in the 1951 British general clection the Conser-

vative party and its allies received fewer votes than the Labour
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party but won a majority in the House of Commons. In each
system it is the exception to the rule.

The working of the clectoral college greatly affects the con-
duct of presidential campaigns. Each State has one electoral
vote for every member it has in Congress. Since there are 435
Representatives, apportioned according to population, and g6
Scnators, apportioned two to a State, there are 531 electoral
votes, their distribution somewhat favouring the least populous
Statcs. The all-or-nothing principle, however, puts an enormous
premium on winning the most populous Statcs. It promotes a
concentration of national clectioneering cfforts in large mar-
ginal States like New York, California, Pennsylvania, Illinois,
and Ohio. These five States now have 161 of the 266 electoral
votcs needed to win an clection.

It is often said that minority groups in the large pivotal
States have an inordinate influence on national party policy.
It has been unofficially estimated, for example, that in 1950 the
Jewish population of New York State was over 2,200,000 in a
total population of about 14,800,000. President Roosevelt car-
ricd New York in 1944 by a plurality of about 316,000 votes in
over 6,300,000 cast, Governor Dewey carried it in 1948 by
about 61,000 votcs in nearly 6,300,000 cast, and General Eisen-
hower carried it in 1952 by about 948,000 votes in over
7,100,000 cast. The policy of the national partics towards the
Arabs-Israeli conflict has somctimes been demonstrably in-
fluenced by awareness of such facts. According to the 1950
census, the Negro population of New York, California, Penn-
sylvania, Illinois, and Ohio was a larger percentage of the total
population in each State than the plurality of Governor Dewey
or President Truman in the 1948 election was of the vote cast
for the two candidates in it. The policy of the national parties
towards Negro demands for equal rights has often becn demon-
strably influenced by awareness of the importance of northern
Negro votes.

In a democracy groups of voters ought to have some influ-
ence on public policy, a principle which critics of concessions

to ‘New York Jews’ frequently overlook. Whether in a given
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case the influence is inordinate must be a matter of opinion.
But the extent of the influence should not be exaggerated.
Jewish influence on American Middle Eastern policy has fre-
quently met hard resistance in the State and Defense Depart-
ments. American Negroes gain far less by their influence in
northern elections than they lose by their lack of due influence
in the South, wherc over three-fifths of them live. They are
badly represented in Congress, and they receive far more in
party promises than in party performances.

What is most important is the influence the working of the
electoral college gives the urban majority of the country in
selecting the President. The Bureau of the Census called 64 per
cent of thc American population of 1950 urban. The key States
are more urban than the country as a whole: New York is 85-5
per cent, California 80-7 per cent, Pennsylvania 705 per cent,
Illinois 77-6 per cent, and Ohio 70-2 per cent urban. Facts like
these have largely determined the selection of presidential can-
didates and presidential campaign issues in the last four
elections.

The converse of concentration of presidential campaigning in
pivotal States is neglect of safe States. On the whole, despite
spectacular Republican victories in 1928 and 1952, the southern
States have been safely Democratic throughout this century.
There has been almost no incentive for Republican activity in
the South: to raise the normal Republican vote of a deep
southern State from, say, one-fifth to one-third of the total vote
would not in itself win any electoral votes, elect any Scnators,
or, probably, elect more than one or two Representatives. The
present Republican parties in the South have usually discour-
aged the growth of the party there. They are organized prim-
arily to distribute national patronage when the Republican
party is in power in Washington; and the fewer the party mem-
bers, the less the spoils have to be divided. The efforts of
‘regular’ Republicans in States like Texas to keep recruits out
of the party received national prominence in 1952 when the
‘regulars’ supported Senator Robert Taft for the Republican
presidential nomination and those seeking admission to the
party supported General Eisenhower. The ‘solid South’ has
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been the greatest block of safe territory, but States in other
parts of the country have sometimes been safc for one party for
a fairly long time, and the effect on the other party organiza-
tion has been about the same as in the South.

Since the party in control of a safe State is usually not hard
pressed by its opponents, the national committees of both major
parties pay relatively little attention to it during a national
campaign. Democratic neglect of southern white sentiment
when bidding for northern Negro votes so angered southern
congressmen that they helped sponsor a constitutional amend-
ment in 1950 providing for apportionment of electoral votes in
an election according to the distribution of popular votes in
cach Statc. (The winning candidatc would be required to
receive only two-fifths instead of an absolute majority of elec-
toral votes.) Such a change would indeed have a striking effect
on the American party system. It would make popular votes as
much sought after in safe as in pivotal States; and since the
amendment proposed to keep the present distribution of elec-
toral votes that favours States with small populations, it would
induce the parties to strengthen particularly their organiza-
tions in and appeals to the now safe rural States of the South
and converscly to concentrate less on the marginal urban States
of the North. The Scnate passcd the proposal by more than the
two-thirds majority rcquired to send it to the Statcs. The House
of Representatives rejected it, 210 to 134.

It is useful to describe at this point another important
American electoral arrangement: the gerrymander. Strictly, the
word ‘gerrymander’ is applied to the drawing of election dis-
trict boundaries in order to give unduc advantage to one party.
This can be done, and still not violate the principle of having
districts of equal population, by setting up a good many dis-
tricts in which one party has small but fairly secure majorities
and a few districts in which the other party has very large, and
therefore largely ‘wasted’, majorities. It usually requires, how-
ever, creating some oddly-shaped constituencies. The supporters
of Elbridge Gerry, an early nineteenth-century Governor of
Massachussetts, created one that looked like a salamander:
hence the name ‘gerrymander’. Other famous examples have
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been a ‘shoe-string’ district in Mississippi and a ‘saddle-bag’
district in Illinois.

Broadly, the word ‘gerrymander’ is applied to any misappor-
tionment of legislative seats, either deliberately created or
deliberately maintained, in order to benefit a particular poli-
tical interest. The electoral system of almost every Amcrican
State legislature is gerrymandered in this sensc in order to
benefit the rural and small town political interest, sometimes
enormously so. Forty-seven States have bicameral legislatures.
In most States at least one of the Houses of the legislature is
elected under a system of apportionment that makes somec
departure from apportionment by population in favour of units
of local government with small populations. In a few States one
House is clected under a system that completely equalizes the
representation of each county or town. Even a House supposedly
elected under a system of apportionment based on population
may contain an undue proportion of rural and small town dele-
gates who prevent a reapportionment to meet changes in the
distribution of population. Since State legislatures apportion
congressional districts within their States, the rural and small-
town members of them gerrymander national representation
too, so that both the national House of Representatives, sup-
posedly elected on the basis of population, and the national
Senate, elected on the basis of the equality of the States, over-
represent rural and small town areas.

In the present House of Representatives, for example, accord-
ing to the 1950 census, the member from the Twelfth District of
Michigan, predominantly a rural and small town district, repre-
sents about 178,000 people and the member from the Sixteenth
District of Michigan, in the Detroit metropolitan area, repre-
sents about 525,000. The member from the Seventeenth District
of Texas, containing the city of Abilene with a population of
about 46,000, represents about 227,000 people, and the member
from the Eighth District of Texas, containing the city of Hous-
ton with a population of about 596,000, represents about
807,000.

Rural overrcpresentation in the composition of American
legislatures naturally means that the rural political interest has
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an influence in American politics disproportionate to the size of
the rural population. It also means that while presidential
campaigning usually stresses the appcal to urban voters, con-
gressional campaigning is more likely to stress the appeal to
rural and small town voters. The consequences of this difference
in electionecring for presidential-congressional relations receive
a great dcal of attention. But there is surprisingly little discus-
sion of the ‘rotten borough’ system itsclf.

Electoral regulations may be put in four categories: suffrage,
registration, campaign, and balloting regulations.

The Constitution of the United States and the national
government give no onc directly the privilege to vote in the
Statcs, even for national offices. The original clauses of the
Constitution requirc that the United States guarantee to every
State a republican form of government, which implies that
every State must give the suffrage to some of its inhabitants, and
that the voters for members of the national House of Represen-
tatives ‘in cach State shall have the qualifications requisite for
electors of the most numerous branch of the State legislature’.
The Seventeenth Amendment sets the same requirement for
voters for members of the Scnate. Other amendments bar cer-
tain forms of discrimination: the Supreme Court has construcd
the equal protection of the laws clause of the Fourteenth
Amendment as forbidding a State to discriminate on account of
race; the Fifteenth Amendment specifically prohibits the
United States or any State from denying the right to vote on
account of race, colour, or previous condition of servitude; and
the Nineteenth Amendment prohibits the United States or any
State from denying the right on account of sex. Finally, the
second section of the Fourteenth Amendment permits Congress
to reduce the representation in the House of Representatives of
any Statc that denies the right to vote to any male inhabitants,
‘being twenty-one years of age, and citizens of the United
States . . . except for participation in rebellion, or other crime’.
(This section, if enforced, would virtually crcate a national
suffrage, since the States would almost certainly avoid incurring
its penalty; but Congress has never tried to enforce it.) Although
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some of these provisions put important restrictions on State
action, all of them leave the positive definition of the suffrage
to the States.

State suffrage regulations vary a great deal. But all States
now require that a voter be a citizen, though at one time at
least twenty-two States and Territories permitted certain
classes of aliens to vote; that he reside in the State a certain
length of time, varying from six months to two years; that he
be at least twenty-onc years of age, except in Georgia, where
the voting age is cighteen; and that he mcet various qualifica-
tions relating to sanity and non-criminal behaviour. About one-
third of the States also have some form of literacy test. The most
complex suffrage requirements are in the South, where under
the guise of disfranchising the Negro, conscrvative groups have
sometimes disfranchised a large part of the white population as
well. The most famous device, still used in five or six southern
States in 1952, is a poll tax. Many of the devices aimed solely at
disfranchising the Negro, in nominating primaries as well as
general elections, have now been swept aside by the Supreme
Court of the United States. Probably political apathy and
social intimidation rather than statutes keep most southern
Negroes from the polls.

Registration regulations vary more than suffrage rcgulations.
In most States registration is permanent, in some Stdtes per-
manent in some areas and periodic in others, and in two States
periodic. In most States voters must take the initiative in rcgis-
tering, and in some States officials preparc lists. Almost all
States have laws providing for the registration and voting of
absent military personnel, and most States for the voting of
abscnt civilians. All States have laws designed to prevent
fraudulent registration and voting. Unfortunately, enforcement
of the laws is usually in the hands of election officials put in
office by the party machines. Fraudulent registration and
voting, therefore, are not uncommon.

Campaign regulations show even greater variety than regis-
tration regulations. Most campaign regulations deal with cam-
paign funds. For example, most States prohibit contributions
from certain sources, such as corporations and public office

94



THE ELECTORAL SYSTEM

holders. Almost all States require a candidate to report his dis-
bursements, and most States require him to report his receipts.
Most States require a party to report its disbursements and
receipts. Most States limit the amount of money a candidate
may spend, though only about a third of the States limit the
amount of money others may spend in his behalf. Most States
put some restrictions on the way money may be spent.

Congress has passed the same kind of legislation covering
campaigns for national offices and, where national authority
can reach them, State and local offices. The Taft-Hartley
Labor-Management Relations Act of 1947, which extended the
scope of similar carlicr legislation, prohibits a corporation or
trade union from making ‘a contribution or expenditure in
connection with’ any general election, primary election, poli-
tical convention, or caucus held to elect or nominate anyone to
a national office. It prohibits certain classes of corporations
governed by national authority from spending money in con-
nection with any election or nominating process for any office,
national, State, or local. An earlicr act prohibits contractors
with thc national government from contributing money or any-
thing of value in support of anyone seeking nomination or
election to any office. Other legislation prohibits one employee
from assessing another for political purposes among national
civil servants and among State and local civil servants whose
work is partly paid for by national funds.

Congress requircs ‘political committees’ that support candi-
dates in two or more States or that are branches of national
organizations to make financial reports, including the names
and addresses of all contributors of more than $100. It limits
individual contributions to a committee to $5,000 a year. It
limits the amount a committee may reccive or spend to
$3,000,000 a year. It limits the amount a candidate may spend
in a general election campaign for the Senate or House of
Representatives on a scale based on the number of votes cast in
the last election for the office. Subject to the right of the States
to set lower limits, the scale runs from $10,000 to $25,000 for
the Senate and $2,500 to $5,000 for the House, but the law
exempts several important types of expenditures: for travelling,
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stationery, postage, the printing and distributing of letters and
circulars, and telephone service, for example.

Many of the State and national laws are patently unwork-
able. Some of the loopholes in the congressional acts illustrate
the shortcomings. Individual contributions of $5,000 may be
made to an unlimited number of committees with the same
object. Similarly an unlimited number of committees with the
same object may receive or spend $3,000,000 a year. The sup-
porters of the major party presidential candidates now collect
and spend, through a variety of committees, amounts of money
that must be reckoned, especially for the Republican candidate,
in tens of millions of dollars; yet after the presidential election
of 1944 the Republican national committee reported, with well-
justified mockery, that its annual receipts had been $2,999,999
and 48 cents. In congressional campaigns a candidate is
restricted (though not very effcctively) in his expenditure, but
anyone else may spend an unlimited amount of money in his
behalf. Committees that supported Senator Taft for rc-election
in 1950 reported to the State of Ohio that they had spent about
$250,000; it has been unofficially estimated that all told his
supporters spent about $1,800,000; he himself reported an
expenditure of less than $2,000 under national law.

The Supreme Court has put loopholes for corporate and
trade union campaign expenditure in the Taft-Hartley Act by
its construction of it. In this way the majority of justices have
avoided the question whether the full prohibition of expendi-
ture in the Act abridges freedom of expression as guaranteed by
the Bill of Rights.

When the State and national regulatory acts are well drawn
and sympathetically construed, they are usually poorly en-
forced. Some of the acts protecting civil servants from assess-
ment are fairly effective, but less on their own merits than be-
cause there are some effective civil service systems, including
the national system, that protect employees from partisan
pressures generally. On the whole, campaigning in America
would probably not be markedly different, were most cam-
paign regulations repealed.

Balloting regulations comprise State laws governing the form
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of ballot. In all States the ballot, whether by printed papers or
by voting machines, is secret. Usually the most important issue
about its form is whether it should be easy for a voter to vote
‘a straight party ticket’. A party with a popular programme or a
strong candidate for an important office benefits if it is possible
for a voter to put one mark at the top of a party column, or pull
one lever on a voting machine, thereby voting for all the can-
didates of the party who are running for the various offices at
stake in the election. From 1930 to 1950 the Democratic party
generally benefited most from straight voting because of the
appeal of its national programme and leading candidates. In
1952 the Republican party bencfited from the popularity of
Genceral Eisenhower, though the poorer showing of most other
Republican candidates indicated that many voters, even where
it was easy to vote straight, ‘split their tickets’.

Provision for a one-mark vote normally not only reduces
split voting but also increascs the number of votes cast for
minor offices. If a voter must put a separate mark for every
office, he often ignores thc minor posts. In one election in Cali-
fornia, for example, of those who went to the polls, about gg
per cent voted for candidates for Governor, about g5 per cent
for candidates for Lieutenant Governor, about 89 per cent for
candidatcs for State Secretary of State, and so on, down to
about 81 per cent for candidates for State Assemblymen and
about 55 per cent for a technical question among twenty-three
constitutional and lcgislative proposals put on the ballot under
the provisions of ‘initiative and referendum’. The tendency
illustrated is known as voter fatigue. It is a proof that the
Araerican electoral system requires too much of the voters.

Balloting regulations also comprise State laws prohibiting
any unorthodox marking or folding of ballots, as safeguards
against bribed voting. There are other elaborate laws govern-
ing the counting of ballots. But again, unfortunately, enforce-
ment of the laws is usually in the hands of State and local
machine politicians and fraudulent counting is not uncommon.
The national administration may protect general elections for
national offices from frauds; and in 1941 the national Depart-
ment of Justice convinced the Supreme Court in the case of
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United States v. Classic that under legislation enacted in the
‘reconstruction’ period the national administration may also
protect nominating primary elections for national offices, at
least in some circumstances. But the national powers are rarely
invoked. On the whole the State governments have the task of
improving the administration of elections. At present electoral
administration is probably the worst-managed phase of Ameri-
can public administration.

American machine politics is as old as the Republic. Tam-
many Hall was a political machine in New York City before the
end of the eighteenth century. But the evils of machine politics
did not bring a nation-wide reaction to them until after the
Civil War, when the party bosses and rings of rapidly expand-
ing urban centres, like the infamous “Tweed Ring’ of New York
City, raised corruption and plunder to new heights. At first
those who attacked the machines had no other programme than
‘throw the rascals out’. By the Progressive Era, however, they
were substantially agreed on a programme of political reforms.
The measures that struck most directly at machine control of
politics were those regulating the internal concerns, especi-
ally the nominating methods, of the parties.

At that time local meetings of party members and local and
State party conventions made party nominations in the States;
and party meetings, conventions, and committees chose the
delegates to the national party conventions that nominated the
presidential candidates. These methods are still partly used,
especially in the presidential nominating system, but the Pro-
gressives initiated widespread changes. As was mentioned ear-
lier, in almost all the States there are now two sets of elections,
one set in which the voters nominate party candidates and one
set in which they choose among party candidates and indepen-
dents who reach the ballot on enabling petitions. The nominat-
ing elections are called direct primaries and are used to nomin-
ate most local, State, and congressional candidates. In addition,
elections called presidential primaries, in which the voters
indicate their preferences among presidential aspirants, choose
the delegates to the national party conventions, or do both,
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were held in 1952 in seventeen States whose delegates had
about half the votes at the conventions.

The passagc of legislation providing for primary clections in
Great Britain would be a great departure from existing prac-
tice, but the legislation establishing the direct and presidential
primaries in America was a natural development from legis-
lation introducing the secret ballot. Before the introduction of
the sccret ballot in the last years of the nineteenth century, the
parties printed thcir own ballots, listing their candidates for all
the offices at stake in an election. A voter took one of the party
tickets, modified it if he wished by scratching out some names
and writing in others, and slipped it in the ballot box. When the
States produced their secret ballot, they put all the party tickets
on a single shect of paper or on the face of a voting machine,
which the voter marked or manipulated. They had to define in
law, thcrefore, a party with a right to have its ticket appear.
(Great Britain, by using a candidate rather than a party ticket
form of ballot, merely had to define in law a candidate with a
right to have his name appear.) How the laws of the American
States help the two major parties, which usually have virtually
prescriptive rights to put their candidates on the ballot, has
alrcady been described.

Furthermore, the States soon had to define which of several
factions in a party dispute had the right to submit the official
list of party candidates. They had to define, in other words,
what constituted a valid party nomination. By the time they
had done that, the camel’s nose of State control was well inside
the party tent. When the Progressives passed legislation to take
the nominating process ‘from the party bosses’ and give it ‘to
the voters’, they simply changed the method of arriving at a
legally valid nomination. The principle of State control had
already been established. In some States the order of reforms
differed from that described: South Carolina, to cite the ex-
treme example, did not provide a State-produced secret ballot
until 1950, nearly sixty years after it passcd primary legislation
—and six years after it repealed it. But the general trend in the
country as a whole guided reformers in passing the primary
laws.
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The degree to which Americans have now been conditioned
into thinking that party nominating procedures are public
functions is illustrated by the way the Supreme Court has dealt
with recent southern attempts to preserve the ‘white primary’.
The constitutional issue involved is that the Fourteenth and
Fifteenth Amendments prohibit a State, but not private persons,
from discriminating against voters on account of colour. The
attempts have all been based on the argument that the Demo-
cratic party primary, almost always the only real election in
the States concerned, is not a public clection and discrimination
in it is not ‘Statc action’. By 1944 the Court had made it clear
that if a State had any legislation dealing with a primary, the
primary was a public election and discrimination in it was
‘State action’ within the meaning of the constitutional prohibi-
tions.

It was for this reason that South Carolina, for example,
repealed its direct primary legislation with the assurance that
the Democratic party would continue to hold a direct primary,
but in its new capacity as a ‘private club’. The Supremc Court
had also said, however, in United States ». Classic that it would
consider a primary a public election ‘where in fact the primary
effectively controls the choice’ of elected officials. When lower
national courts held that the South Carolina primary was in
fact still a public clection and the action of the Democratic
party in ‘blackballing’ Negroes was, even in the complete
absence of relevant State laws, ‘State action’ and therefore un-
constitutional, the Supreme Court refused to hear an appeal.
In 1953 in the case of Terry ». Adams the Court carried consti-
tutional interpretation further, though it is not clear on what
grounds. White Democrats of a Texas county had long held a
pre-primary primary to select local candidates who then en-
tered the Dcmocratic primary and almost invariably won it
without opposition. The Supreme Court ruled, the justices
dividing eight to one, that the activities of those taking part in
this obvious device for depriving Negroes of any real political
influence involved unconstitutional ‘State action’, though none
of the justices found a legal reasoning for the decision upon

which a majority could agree. Whether the justices would be
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willing to interfere so far in the nominating procedures of a
two-party area is a moot point.

An important issue generally of nominating election rules is
who among the qualified voters of the States are qualified to
vote in the primary of a particular party. Primaries are either
‘closed’ or ‘open’. In “closed’ primary States there is a separate
ballot for each party. In most of them a voter must register as a
party member some time before the primary is held in order to
receive one of the ballots. In some of them he must meet trivial
tests on polling day: he may bc asked, for cxample, to pledge
himself to vote in the general election for the nominees of the
party in whose primary he takes part; since the general election
is by secret ballot, the test is unenforceable. In no State is he
required, for example, to contribute to party funds.

In ‘open’ primary States the voter cither marks a compre-
hensive primary ballot that resembles a gencral election ballot
or secretly selects and marks one of the separate party primary
ballots. Either way he votes in the primary of any party he
chooses without meeting any requirements at all. In the State
of Washington he may even vote in two or more primarics in
the same election, provided he does not vote for candidates for
the same office in more than one. There are also many varia-
tions in the rules regulating how candidates may enter primary
elections. In a few States candidates sometimes win the primar-
ies of two or more parties.

The primary rules sometimes make party lines less meaning-
ful than ever in a country where they have often seemed to
mean very little in any case. In the South and other onc-party
a1eas the nominating elections, being the only real elections,
give the electorate some choice. In other areas, too, they often
appear to stimulate intraparty competition. Primary legislation
has, therefore, had some effect on the party system. But the
result the Progressives sought, freedom from boss rule, has not
been achieved. Except in one-party areas, voter participation is
usually lower in primaries than in general elections, and the
professional politicians often have little difficulty in controlling
the results.

Other Progressive legislation designed to regulate the internal
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processes of the parties, such as laws providing for the popular
election of party committees, has also been unsuccessful in
accomplishing the purpose of destroying the party machines.
It is clear that burdening an already overburdened electorate
with more tasks helps as much as hinders the party bosscs. As a
result, there has been a reaction against the theory of Jackson-
ian Democracy that the more elected offices, the more demo-
cracy. Even in the Progressive Era, there were attempts to
reduce the long ballot; and since then, further efforts have been
made, involving in some instances the abandonment of Pro-
gressive reforms.

The Progressives were right, however, in striking at machine
control of nominations, even if their methods failed. Control of
nominations is vital to a party machine. Most party machines
are destroyed, not by reformers, but by other party machines
that capture party nominations. Thus a machine prefers losing
a general election to losing a primary. ‘I don’t care’, said Boss
Tweed, ‘who does the electing, just so I do the nominating.’

There are several reasons why. First, a party out of office
still has a certain amount of patronage and power. There are a
great many bipartisan commissions in American government,
especially in electoral administration, and a great deal of legis-
lative activity is bipartisan too. The machine in control of the
nominating process of the minority party thus still gets some of
the ‘spoils of office’, but a party faction defeated in the nomin-
ating primary of either major party gets nothing.

Second, the faction in control of the local nominating machin-
ery receives patronage and other help from the State and
national parties. It exacts this help because as long as it con-
trols nominations it decides not only who is picked for local
elections but also, partly at least, who is picked for State and
national elections. Herein lies the importance of the local
residence rule, by which in law or custom American clected
officials must be inhabitants of the districts they represent. For
most of them this means that they must co-operate with the
local party machines and county rings.

Finally, and above all, the faction in control of the party
nominating process lives to fight again. In a two-party area the
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outs are sure to be the ins sometime; and while they are outs,
they receive the support of those dissatisfied with the party in
power. A machine out of office still has the aura of power. A
machine out of the primary has lost the aura.

These are the hard facts of the political business in which
the party machines are engaged. They lead to the significant
conclusion that the party machines are not, after all, very
partisan. Thcy are less interested in winning elections for their
party than holding power in it. That is why American parties
somctimes lose elections because of internal divisions over
spoils. That is why party machines of supposedly opposing
parties often work together, especially against reform elements,
until in cascs where one is much stronger than the other the
more powerful one may in fact control the other. That is
partly why American parties have often failed to offer clear-cut
alternatives of policy and to mobilize their supporters behind
them. American party machines are not designed to bring
people into policy-making but to keep them out.
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Chapter 5

Party Politics before 1933

ave there been any rcal differences between the two
major American national parties? James Bryce gave
an answer for the parties of his time that cxpresses a
typical British point of view. ‘Neither party’, he wrote in 1888,

‘has any principles, any distinctive tenets. Both have traditions.
Both claim to have tendencies. Both have certainly war-cries,
organizations, interests enlisted in their support. But those in-
terests are in the main the interests of getting or kecping the
patronage of the government. Tenets and policies, points of
_political doctrine and points of political practice, have all but
vanished. . . . All has been lost, except office or the hope of it.’

Later he quoted an American journalist as saying ‘that the two
great parties were like two bottles. Each bore a label denoting
the kind of liquor it contained, but each was empty.’*
Differences between partics may be of four kinds: differences
-in social composition among their supporters, differences in
general policy when campaigning, differences in social com-
position among their elccted representatives, and differences in
general policy when in office. The first two kinds of differences
may be said to characterize the parties in the country, and the
last two the parties in the capital. The American national par-
ties have in fact been much less like empty bottles outside than
in Washington. It is possible to tracc a fairly consistent line

1 The American Commonwealth (London: Macmillan & Co., 1888), II,
3445, and (New York: Macmillan & Co., 1914), II, 29. Quoted with
permission of Macmillan & Co., Ltd., London, and The Macmillan Com-
pany, New York.
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through American party divisions from the beginning of
government under the Constitution to 1933. The following
account of the differences in social composition and policy
describes tendencies only; no social group, for example, ever
identified itself completely with one of the political parties; but
the tendencies were marked enough to be significant.

In broadest terms, from the beginning until 1933, one of the
major American parties represented the established or domin-
ant people in America, with a few minority groups attached,
and the other major party represented people seeking greater
equality for themselves as compared with the established people.
The first party usually advocated mercantilistic measures, and
the second laissez-faire. The first party went under different
names: Federalist, National Republican, Whig, and Republi-
can party. The second was always called, in part at least, the
Democratic party.

One of the ways some people became the established people
in America was to get there first. Thus in the port cities in the
late eighteenth and early nineteenth centuries the Anglo-
Saxons were the established people and the Irish were the most
noticeable new stock, poor, discriminated against, and not fully
acccpted as Americans. The wealthier Anglo-Saxons were
Federalists. The Irish became strong Democrats as early as the
1790’s. The Naturalization, Alien, and Scdition Acts of 1798,
passed by the Federalist party at a time when the United States
was almost at war with France, were drafted with the different
social compositions of the two major parties in mind. In the
guise of countering Jacobin influence, one of the Acts lengthened
the time it took aliens to become citizens, thus in fact making
it more difficult for recent immigrants to become Democratic
voters.

The Anglo-Saxons were Protestants and the Irish Roman
Catholics. The racial differcnce between the parties gave rise
then to a religious difference between them in the northeastern
ports. But Protestant Scotch-Irish farmers of the South and
West were Democrats during the first half of the nineteenth
century. The religious difference between the parties was not

important in the country as a whole.
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After the Civil War, however, a great many western Protest-
ants supported the Republican party and a great many more
immigrants entered the United States. The diverse immigrant
races tended to align themselves with the two major parties
along religious lines. Outside the South, Protestants were
usually Republicans, and Catholics Democrats.

The explanation of the alignment of the late nineteenth and
early twentieth centuries is fundamentally the same as that of
the Anglo-Saxon and Irish alignment earlier. Protestants were
largely assimilated in the old stock, and therefore were estab-
lished as full Americans, much more rapidly than Catholics.
Protestant immigrant groups, like the North Germans and
Scandinavians, thus became Republicans, though they were
often independent-minded. Catholic immigrant groups, like the
Poles, became Democrats. Moreover, some Catholic racial
groups, notably the Irish, remained Democrats even after they
had been in America a long time, partly because they retained
the religious diffcrence that prevented full assimilation with the
dominant old-stock strain and partly because they held influen-
tial positions in the anti-old-stock political and social coalition.

The dominant stock received political support from some
minority groups. A few Catholic immigrant groups, for ex-
ample, were largely Republican in some cities, at least for a
time, partly owing to their resentment of Irish domination of
urban Democratic professional politics. The perennially most un-
derprivileged of American races, the Negrocs, if permitted to
vote, tended to be Federalist, then Whig, then Republican. One
reason was that in the North, where Negroes were more likely to
vote, many of them were domestic scrvants, who voted as their
employers requested as long as the ballot was open. Another
reason was that Negroes found themselves in economic com-
petition with the Irish, and as a result of bad feeling between
the two races, the Negroes stayed away from the Democratic
party. After the Civil War the strongest reason was that the
Republican party had freed the slaves. The adherence of the
Negroes to the Republican party was consistent in any case
with the alignment outside the South of Protestant Republicans

and Catholic Democrats.
106



PARTY POLITICS BEFORE 1933

Geographical divisions cut across the racial and religious
divisions. Despite the influx of immigrants into the north-
eastern ports, people were on the whole more established in the
East, and after the Civil War in the Northeast and Midwest,
than in other parts of the country. There has been, for example,
an economic colonialism within America with the imperial
centre in Wall Street. The Federalist-Whig-Republican party,
as the party of established people, was the party of the East, later
the Northeast and Midwest, more than the Democratic party.
The Democratic party was the party of the West and South.

The pre- and post-Civil War scctional alignments were
separated, however, by an important transitional period. The
old Jacksonian Democratic alliance of southern and western
agricultural intcrests against eastern mercantile interests was
broken in the years before the War, when the Democratic party
became more than cver the party of the South, but lost its
identification with the farmers of what was then the West and
is now the Midwest. The question of slave and frec territory in
the West, as was pointed out in an carlier chapter, united
westerners and northerners in support of the Republican policy
of limiting slavery. After the Civil War the Republicans tried
to keep the allegiance of Protestant western farmers by granting
free homesteads and liberal veterans® disability pensions, ‘wav-
ing the bloody shirt’, and labelling the Democratic party the
party of ‘Rum, Romanism, and Rebellion’. The tactics suc-
ceeded so well that the first post-Civil War agrarian protests
against Republican business policy took the form of third-party
movements instead of reunion with the Democratic party; and
when the Democratic party again became the party of the West
in the ‘free silver’ election of 1896, it was as the party of the
Great Plains and Rocky Mountain States rather than the mid-
western corn belt that had been the West of Andrew Jackson.
(The most famous use of the phrase ‘Rum, Romanism, and
Rebellion’, though, at a welcome to the Republican presi-
dential candidate in New York City during the campaign of
1884, is usually deemed to have cost the Republican party New
York Statc and with it, for the first time since the Civil War,
the presidential election.)
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The racial and sectional alignments that have been described
may be put in part simply as economic alignments: old stock
tended to be better off than new, Protestants better off than
Catholics, and easterners had more money than westerners.
Furthermore, in agricultural areas sectional party alignments
after the Civil War may be put in terms of economic activity:
the Republican party was strong in the hay-and-pasture, corn,
and part of the corn-and-winter-wheat belts; the Democratic
party was strong in the cotton, subtropical farming, and part of
the corn-and-winter wheat belts. In industrial areas polling-
district party alignments may often be put in terms of cconomic
class: thc Republican party was usually strong in districts
where business men lived; thc Democratic party was often
strong in districts where white workers lived. But it should be
emphasized that the economic class division were not in general
the most pronounced. It was often much easier to guess a man’s
party allegiance if one knew his religion, for example, than if
one knew his income,

The general policy of the Federalist-Whig-Republican party
was mercantilism, that is, government aid to business. The
general policy of the Democratic party was laissez—ﬂzire, that is,
abolition of special government aid to business. The mercan-
tilistic party supported, for example, high tariffs, a foreign
policy that opened and protected overseas markets, and easy
bankruptcy laws. The laissez:faire party advocated low tariffs,
an isolationist foreign policy, and strict bankruptcy laws. Some
of the key issues of American presidential elections illustrate the
continuity of the differences between the parties: Hamiltonian
fiscal policies that allied the business community to the national
government divided Federalists and Jeffersonian Democrats,
the status of the second national bank divided Whigs and
Jacksonian Democrats, and tariff policy divided Republicans
and Cleveland Democrats (Grover Cleveland was President
from 1885 to 1889 and 1893 to 1897), in each case the first
party supporting and the second party opposing government
aid to business.

In other ways, too, the Federalist-Whig-Republican party

was the party of governmental action and the Democratic party
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the party of laissez:faire. The former sought to control immigra-
tion, first by proposing to restrict it, then by encouraging the
importation of cheap labour, then by erecting barriers against
entry partly in response to anti-immigration pressure from
organized labour, and finally by establishing restrictive racial
quotas. The latter, though sometimes also responsive to the
pressurc from organized labour after the Civil War, was more
willing to let the movement of peoples as well as goods take its
natural course. In one form or another the immigration issue
has distinguished the policies of the two parties, in a funda-
mentally similar way, from the time of the Alien and Sedition
Acts to the days of ‘D.P.’s’. The Republicans also favoured laws
restricting or prohibiting the sale of intoxicating beverages
more than the Democrats. The Federalist-Whig-Republican!
party was, finally, the party of nationalism, the Democratic,
party the party of States’ rights or geographical laissez-faire.
After the Civil War, for example, the Republican party, at first-
in practice and later only in theory, sought to protect the
southcrn Negro by national action. The Democratic party
wanted the white South left alone.

The presidency of Woodrow Wilson, from 1913 to 1921,
marked an important shift in the attitude of a Democratic
administration to economic policies. Wilson used the national
regulatory power even more than Theodore Roosevelt, the
more vigorous of the two Republican presidents of the Pro-
gressive Era. But Wilson continued to stress that the Demo-
cratic party was primarily against special privileges granted by
government rather than for what would now be called welfare
staie measures. Tariff reform remained a major issue with the
parties aligned as in the time of Hamilton and Jefferson. Fur-
thermore, the Democratic party of the 1920’s was, in contrast
to the Republican party, still the party of the Roman Catholic
Church, which opposed centralization in a predominantly Pro-
testant country; of the ‘wets’, who opposed prohibition; of the
white South, whose dogma was States’ rights; and of the West
(though the Progressive Republicans were strong in this part of
the country), which opposed the financial alliance between
Washington and Wall Street.
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The history of American party alignments before 1933 may
be summarized then as follows: The party finally called the
Republican party received most support from old-stock citizens,
Protestants, Negroes, easterners, and business men, and advo-
cated mercantilism and nationalism. The Democratic party
received most support from immigrants, Catholics, white
southerners, westerners, and urban workers and advocated
laissez-faire and States’ rights. Non-southern farmers were less
constant in their political allegiance than other groups. Most
of them were first Jacksonian Democrats; then Republicans;
and finally, though still normally Republican, a divided and
usually decisive ‘floating votc’.

One important characteristic of the social alignments was
that the Republican party had a greater natural cohesion than
the Democratic party. The Republican party was based on a
strong core of cstablished people. The Democratic party was a
mixture of those opposed to the established people. It contained
urban Catholic workers and evangelical southern farmers, im-
migrants and people suspicious of foreigners. As long as the
policy of the Democratic party was laissez-faire, that is, an
essentially negative policy, party unity of a sort was usually
possible. Adoption of a policy of positive action would almost
inevitably lead, however, to increasingly bitter intraparty strife.

Differences in social composition between the two major
parties were much more marked among their supporters than
among their clected representatives, and differences in policy
were much more marked in elections than in office. Except for
the early years, when the presidents and many congressmen
were from southern planter and northern merchant families,
the elected members of the national government in both major
parties werc predominantly middle class. Most numerous were
those who belonged to perhaps the most middle class of occupa-
tions, the legal profession. In the 1830’s Alexis de Tocqueville
wrote about the dominance of lawyers in American politics. It
was increased when the remnant of southern planter politicians
virtually disappeared after the Civil War. Although there were

enough wealthy men in the United States Senate at the end of
110



PARTY POLITICS BEFORE 1933

the century to give point to attacks on the ‘rich man’s club’,
James Brycc had to explain the general absence of upper class
lcadcrship in American as compared to British politics in a
chapter entitled ‘Why the Best Men Do Not Go into Politics’.
Most of the wealthy men left after the Senate became directly
elected in 1913.

Some of the social differences between the parties in the
country were reflected in their congressional delegations simply
because the local residence rule and the strong tendency to send
a member of the largest racial group of a district to Congress
meant that if the Democratic party won more southern votes
than the Republican, it had more southerners in Congress, and
if it won more Catholic votes, it had more Catholics in Con-
gress. But the economic differences between most Democrats
and most Republicans in the country were not reproduced.
The great majority of congressmen of both parties were or had
been lawyers, small-town newspaper editors, farmers, and small
business men. The cconomic class division was not sharp in the
country. It was very dull indeed in Washington.

Between the voters and the congressmen were the men who
‘delivered the votes’: the machine workers, precinct captains,
district leaders, members of the county rings, and city bosses.
In both parties they were usually members of the most numer-
ous racial and economic groups of thcir districts. Even though
the American middle class may be defined very broadly, this
meant that many more of them than congressmen were work-
ing class. Perhaps especially for them politics was ‘nothing more
than a means of rising in the world’. They were the truly pro-
fessional politicians-of American politics.

They sought power in order to get jobs and sell favours. They
spent their energies in putting men in office rather than putting
programmes across. Those who paid for their services named the
policies. Raymond Moley, one of Franklin Roosevelt’s original
‘brains trust’, described a bargain he made in 1932 with James
Farley, Democratic national campaign manager for Roosevelt
and a professional politician: ‘I just want you to know’, he
quoted Farley as saying, ‘that I’m interested in getting him the

votes—nothing else. Issues aren’t my business. They’re yours
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and his. You keep out of mine, and I'll keep out of yours.’
Moley and Farley shook hands on that, and ‘there was never
the slightest suggestion’, Moley wrote, ‘of interference on policy
matters from Jim Farley’.!

The attitudc expressed by Farley in that bargain helps ex-
plain why the American parties failed to implement many of
their campaign pledges when in office. Professional politicians
put great stress on party loyalty, but they meant loyalty to the
campaign ticket and personalities rather than loyalty to pro-
grammes of public policies. American party machines have
been compared to feudal baronies: the political vassals swore
fealty to their lords and promised to follow them wherever they
led. Sometimes they rcbelled, not because they disagreed over
public policy, but because their chiefs failed to support them
adequately or others offered better spoils. Machine politicians,
in sum, were interested in public policy mainly as a means of
winning elections, not in winning clections as a means of carry-
ing out public policy.

American national party organization accorded with this
order of priority. It was chiefly an intermittent organization
that sprang to life every four years as a coalition of State and
local parties which tricd to capture the American presidency.
It was not designed to put a programme of public policics into
effect.

For one thing, the working of the national nominating con-
ventions deprived thc parties of the strong, permanent national
party leadership required for such a task. Congressional party
caucuses nominated the presidential candidates of the Demo-
cratic-Republican party until 1824, when the break-up of the
onc-party system in that year led most members of the party to
oppose the caucus nominee. After a brief period when State
legislatures, party caucuses, and conventions made nomina-
tions, in most cases merely endorsing the obvious leaders of the
two major factions that replaced the all-embracing Jeffersonian
party, national conventions were convened. The substitution of
the national convention for ‘King Caucus’ completed the

1 Excerpt from After Seven Years, published by Harper & Brothers, New

York. Copyright, 1939, by Raymond Moley, pp. 36-7.
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destruction of the relatively centralized national party organi-
zation of Jefferson’s presidency. The convention usually
nominated a different type of man.

All the presidents before 1824 had been distinguished national
politicians: Washington had been the ‘Father of his Country’;
John Adams and Jefferson had been revolutionary leaders and
vice-presidents when the Vice-President was the second choice
of the electors for the presidency; and Madison and James
Monroe had stepped from the secretaryship of State to the
presidency. In 1824~5 John Quincy Adams, one of the oppon-
ents of the caucus nomince, followed Madison’s and Monroe’s
example. Thereafter presidential candidates might be national
politicians: somc like William Howard Taft, successful Repub-
lican candidate in 1908 (and unsuccessful candidate for re-
election in 1912), with carcers of national service comparable
to those of the early presidents; others like William Jennings
Bryan, unsuccessful Democratic candidate in 1896, 1900, and
1908, with great followings in the country; and others like
Senator Warren G. Harding, successful Republican candidate
in 1920, undistinguished candidates of machine politicians.
They might be popular generals: some like Jackson with a good
deal of previous political cxperience; others like Grant with
almost none. Or they might be State governors: some like
Alfred E. Smith of New York, unsuccessful Democratic candi-
date in 1928, of outstanding ability; others like James M. Cox
of Ohio, unsuccessful Democratic candidate in 1920, apparently
of only mediocre ability.

A nomince to oppose or rcplace the incumbent President
usually had to gain the support of the State and local party
leaders. Sometimes one of the most popular aspirants won a
nomination quickly. But more often enough State delegations
put forth ‘favourite son’ candidates to make it impossible for
any candidate to be nominated on the first ballot. The votes of
‘favouritc sons’ might be traded on later ballots for a promise
of a cabinet post, a promise of an appointment to the Supreme
Court if a vacancy occurred, or the vice-presidential nomina-
tion, which usually went as a consolation prize to a faction and

geographical section of the party that had been defeated in the
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main contest. The winning candidate thus bought the support
of rival candidatecs and the State and local machines. Some-
times a ‘favourite son’ or ‘dark horse’ won the presidential
nomination. Franklin Pierce, for example, the successful Demo-
cratic candidate in 1852, was nominated on the 49th ballot,
having received no votes at all until the g5th; Harding was
nominated on the 1oth ballot in 1920, having received less
than a tenth of the votes on the first; and John W. Davis, the
unsuccessful Democratic candidate in 1924, was nominated on
the 103rd ballot, after an extremely bitter struggle between the
supporters of the two leading contenders, William McAdoo and
Alfred E. Smith.

The Democratic party had the longest fights, because it con-
tained more diverse elements than the Republican party, and
because it required that the winning candidate receive two-
thirds of the votes cast on a ballot and the Republican party
required only an absolute majority. The two-thirds rule gave
the southern Democrats virtually a veto power over the presi-
dential nomination, which partly compensated after the Civil
War for the fact that it was incxpedient to nominate a southern
politician. The rule made more obvious, moreover, the need
often to win the approval of most party bosses.

Franklin Roosevelt was the first President to serve more than
two terms. The anti-third-term tradition assured the party
bosses that they would have the chance to be king-makers not
less frequently than ecvery ecight years. Indeed, a President
might even be dcnicd one renomination, though in fact—
counting the nominations of Theodore Roosevelt in 1904, Cal-
vin Coolidge in 1924, and Harry Truman in 1948, that is, of
vice-presidents who had succeeded to the presidency, as re-
nominations—the President has always rcceived it since 1888.
A defeated presidential candidate was infrequently renominated.
Since he had no prior claim on the next nomination, his titular
party leadership meant nothing and his views often carried little
weight. The ncxt presidential candidate might have quite
different opinions. Consequently, a good deal of opposition
party policy awaited the nomination of a presidential candidate
just a few months before an election. The customs of the
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nominating conventions precluded effective long-term policy-
making.

It is true that the nominating conventions also drafted party
programmes. But they drafted the programmes beforc nominat-
ing the candidates. Occasionally one faction of the party had
predominant influence over drafting the party platform and
another succeeded in nominating the presidential candidate,
with the result that the candidate promptly repudiated a major
plank of the platform. In 1928, for example, the Democratic
convention pledged ‘its nominees to an honest cffort to enforce
the Eighteenth Amendment’ prohibiting the manufacture and
sale of intoxicating beverages, then nominated Alfred E. Smith,
who wired the convention that it was ‘well known that I believe
there should be fundamental changes in the present provisions
for national prohibition’ and that he intended ‘to point the
way . . . to a sane, sensiblc solution of a condition which . ..
is entirely unsatisfactory to the great mass of our people’.
Obviously a programme that did not bind the presidential
candidate endorsed by the same convention did not bind any-
one else.

These arrangements suited the professional politicians. The
structure of national party organization made it possible for
them to fight the presidential clections and, when they won,
obtain patronage and other special favours from the national
government. But it did not make it possible for the national
party leaders to reduce them to mere agents of the central party.
The local machine politicians could still scll their services to the
local highest bidders, even though they went against the policy
of their national leaders in doing so. In other words, the success
with which the local bosses played local politics depended
partly on the autonomy they possessed within the national party
organization.

Similarly, congressmen, often working with the local bosses
and rings, took advantage of weak national disciplinc to vote
according to local pressures instead of national party policy. It
was sometimes almost impossible to distinguish party attitudes
in Congress. It is not surprising, then, that observers of Ameri-
can politics sometimes found little real difference between the
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two major political parties. Although alleged differences were
often lively campaign issues, the lack of party discipline scemed
to reduce the diffcrences a great deal when actual govcrning
was to be done.

However, critics of the American party system—not Bryce so
much as some who read him—were too ready to apply British
standards to American institutions. They overlooked, for ex-
ample, the cxtent to which the deccntralized American party
machinery was adequate to the tasks put upon it before 1933.
Neither major party needed a strongly organized national
machine capable of putting across a sustained programme of
national action.

It is not much of an exaggeration to say that before 1933 only
Alexander Hamilton tried to put such a programme into effect.
He failed, after some initial successes, because he failed to hold
the support of the majority of the voters. When latter-day
Federalists, thc Republicans, took over many of his policies,
they found that by the second half of the nineteenth century the
policies required only intermittent legislative action. Once a
high tariff was passed and land grants made, for example,
Republican politicians could relax their efforts while their
business friends reaped the harvest. It was to their advantage
that legislative action was often difficult, for it was harder to
undo governmental action and destroy vested interests in legis-
lation than to act and creatc intcrests in the first place. Further-
more, Republicans could help their friends simply by weak
administration of regulatory laws. A complex government
without clear lines of responsibility concealed a great deal of
this help from the public.

Most Democrats were for States’ rights and laissez-faire. It
did not take strong action to leave the South alone, lct immi-
grants come into the country, and withhold privileges from
business. It is true that the Democrats had, as indicated above,
great difficulty in repealing mercantilistic measures. Tariff
reform became an almost impossible task. But until 1933 sus-
tained positive action was a small part of their programme. The

major policies of both parties could be carried out moderately
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well without well-disciplined organizations and clearly defined
congressional alignments.

Indced, the nature of American society and the provisions of
the American Constitution made it necessary for American
national parties to be loosely organized. James Madison had
been right. The political alignments of a nation of continental
proportions were not neatly drawn, particularly along ‘the
most common and durable’ divisions arising from ‘the various
and uncqual distribution of property’. The strongest ‘class con-
sciousness’ in Amcrica before 1933 was sectional and racial,
and a diversity of geographical areas and immigrant races
made American political parties, especially the Democratic
party, coalitions of social groups as well as coalitions of political
machines. The complex mixturcs of social groups provided the
basis for party organizations containing, however illogically in
terms of principle, relatively liberal and conservative wings.
The social basis for intecgrated national party organizations
simply did not cxist.

The framers of the Constitution, by providing for various
modes of election, systems of apportionment, and terms of
office, had deliberately made government by one faction diffi-
cult. Strong governmental action in America was usually poss-
ible only when popular pressure succeeded in inducing large
groups in both major parties to support it. The history of
Amecrican party politics is as much the history of great swings
of opinion in both parties as the history of ‘swings of the pen-
dulum’ between them. From the Civil War to the First World
War, for example, the two parties usually maintained, in theory
at least, their distinctive tarifl' policies, symbolic of the tradi-
tional distinction between advocacy of mercantilism and of
laissez-faire; but in their hostility to what would now be called
welfarc state measures the two parties were almost indistin-
guishable during most of the late nineteenth century; and in
their advocacy of some social and political reform they were
only slightly more distinguishable during most of the Progres-
sive Era of the early twentieth century. Perhaps it was fortunate
that while the Constitution was fairly rigid, the party organiza-
tions were fairly loose. If the Constitution made partisan policy-
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making difficult, there was much to be said for party organiza-
tions that made bipartisanship easy.

Thus similies about the parties being like empty bottles were
misleading, if they implied that American party politics was
without mcaning. The American political parties, even when
in office, were at least slightly different. And to the extent that
they did agree at any time, they were less likc empty bottles
than ones filled with the same liquor. When the parties agreed,
in other words, they were less likely to thwart the expression of
majority opinion than both to represent it. (The temporary
appearance of strong third-party movements almost always
resulted from failures on the part of the major parties to repre-
sent particular minority opinions rather than failures to repre-
sent current majority opinion.) American party politics was
never entirely meaningless.

But what would happen if the demands on the party machin-
ery and the social basis of American politics changed? Woodrow
Wilson foresaw the need to adapt the customs of the parties and
the Constitution. Traditionally, a strong President put sufficient
intermittent political pressure on congressmen of both parties
to have his few legislative proposals passed by bipartisan
majorities, though he usually worked closely with some of his
partisan supporters and almost invariably took partisan credit
for his successcs. When Wilson became President in 1913, he
wanted a number of reform measures passed rather quickly.
Influenced by British comparisons of Amcrican and British
political institutions, he thought that he must become ‘prime
minister’ of his party in pushing his programme through Con-
gress. He believed that by exercising frankly partisan leadership
he could overcome the difficulties the Constitution seemed to
impose on more continuous presidential control of congressional
action than in the past.

He was successful in his early efforts, as strong presidents not
infrequently were in any case. The Republican delegation in
his first Congress had enough progressive members to make
bipartisan co-opcration possible, even if the Democratic Presi-
dent talked in unusually partisan terms. But Wilson lost his

hold on Congress after the American entry into the First World
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War. The decisive turning point in his fortunes came in the
congressional election of 1918, when in accordance with his
ideas about party leadership he asked the voters to return a
Democratic majority so that he might carry on the war
effort effectively. The voters, pcrhaps aroused by the ap-
parent slur on the patriotism of the Republicans, elected a
Republican majority. Wilson was broken, politically and
personally, in his efforts to win ratification of the Treaty
of Versailles.

Wilson had exaggerated the need for change in his time. The
conditions for stronger party leadership and more distinct party
lines did not yet exist. What is most important is that his ex-
perience was taken as a caution by Franklin Roosevelt, Wilson’s
Assistant Sccretary of the Navy, who was never fully convinced
that Wilson’s conception of presidential leadership was practic-
able at any time in the American system, despite the difficulties
the traditional conception later put in his own way. For the
real test of the adaptability of American political institutions to
new conditions came in the administration of Franklin Roose-
velt, after 1933.

On the basis of presidential elections the political history of
the United States until 1933 falls into these periods of party
rule: 1789-1801, 1801-61, 1861-85, 1885-1921, and 1921-33.
From 1789 to 1801 the Federalist party was in office. From
1801 to 1861 the Democratic party was usually in office. From
1861 to 1885 the Republican party was in office. From 1885 to
1921 the parties shared office fairly evenly: Democratic Presi-
dents held office from 1885 to 1889, 1893 to 1897, and 1913 to
1921; Republican Presidents held office from 1889 to 1893 and
from 1897 to 1913. From 1921 to 1933 the Republican party
was in office. In broadest terms 1861 may be taken as the year
in which power passed from the western and southern agrarian
alliance of the Democratic party to the western agrarian and
northern business alliance of the Republican party. From 1885
to 1933 the Democratic party was occasionally able to join far-
western and southern farmers with eastern and midwestern
workers and farmers to win the presidency, but the Republicans
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were able to hold their alliance together more often and, con-
sequently, win more elections.

When the traditional policies of the two major parties are
taken into account, it may be said that from 1801 to 1861
Amecrican politics was dominated by a States’ rights party,
which eventually became partly a secessionist party; and from
1861 to 1933, despite the growing neced of the urban working
class for governmental action in its behalf, power was sharcd by
a party that remained primarily the mercantilistic party of the
business community and a party that remained largely the
party of laissez-faire, though both parties passed some economic
and social reform legislation in the Progressive Era. In these
circumstances the professional politicians who ran the local
party machines carricd out two important tasks. Until 1861
they helped keep the nation together. Until 1933 they furnished
some social justice for the urban poor. The part party machines
have played in Amecrican party politics cannot be properly
appreciated unless those two services are recognized.

The State and local party organizations secm to decentralize
American party politics to-day, but they ticd the national party
organizations togcther in the States’ rights era before the Civil
War. As sectional differences increased other national organiza-
tions split apart. The Baptist and Methodist Churches, for
example, split into northern and southern wings about 1845
over the question whether the Bible condemned or sanctioned
slavery. The parties held together a few yecars more, as profcs-
sional politicians tried desperately to find the formulac that
would save their national coalitions. They sought often to
minimize sectional differences.

In return for their services they extracted a large amount of
patronage from the national government. But even the interests
created by the patronage system played a part in keeping the
Union together. For patronage attached large numbers of office-
holders and would-be office-holders to the national govern-
ment in the way that Hamilton’s policies had earlier attached
the business community. John C. Calhoun, the chief spokesman
of southern sectionalism, noted with disgust how the ‘devotion
to party, where the spoils are the paramount object’ led to ‘the
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unwillingness of the two wings of the respective parties, in the
different sections, to scparate, and their desire to hold together’.
In the end the party politicians failed to prevent the break, but
they helped delay the Civil War long enough to permit the
North to become far stronger than the South (though that was
not their purpose). After the Civil War, too, the Democratic
party organizations, by reuniting almost immediately, sewed
one of the first threads of union between the North and South.
The Baptist Church is still divided, and the Methodist Church
reunitcd only in 1938-9.

The party machines always provided some social services.
But their social work became much more important after the
Civil War, when increased industrialization and immigration
rapidly expanded the population of the cities. Industrialization
led to the growth of great urban slums, huddling the workers in
compact hovels. Immigration poured diverse races into the
great ports, particularly New York City, filling the American
‘melting pot’. The two major parties provided very little in their
national programmes for thc urban poor. The Republican
party was the party of the old stock and the wealthy. The
Democratic party was the party of laz'ssez-faire.

After ycars of endorsing social policies scarcely less conserva-
tive than their opponents’, the Democrats identified themselves
in 1896 with the comparative radicalism of William Jennings
Bryan, who usually dominated the party from then until 1913.
He clectrified the Democratic national convention of 1896 by
telling the wealthy: ‘You shall not press down upon the brow of
labor this crown of thorns, you shall not crucify mankind upon
a cross of gold.” He struck such terror in the business community
that the Republican national party chairman raised a record
amount of moncy for the presidential campaign. But Bryan did
not press for what would now be rccognized as welfare state
measures. He wanted silver coined as well as gold so that Plains
States farmers would benefit from the resulting inflation. Ameri-
can radicalism before 1933 was mainly agrarian radicalism.

The professional politicians secmed to be the only politicians
who cared for the inhabitants of the urban slums. In return the
machines received, often quite honestly, their votes.
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In the ports the party workers met immigrants as they came
off the ships, found them jobs and places to live, and invited
them to political clubs and party picnics. They also, of course,
helped them get naturalized and on the voting register, though
not always in that order. For all the poor the precinct captains
ran an employment exchange, a housing bureau, a quick loan
office, and an advice bureau. If a local boy nceded a job, the
precinct captain went to an employer who knew that the tax-
able value of his property varied inversely with his readiness
occasionally to hire someonc recommended. If a family needed
a larger flat or could not pay the rent for a while, the precinct
captain found a flat or persuaded the landlord not to press for
the rent. The landlord understood that in return his tenement
was not inspected too carefully by fire inspectors.

If the tenement burned down, the precinct captain had the
money on the spot to buy new clothes for the tenants. ‘I’ve got
a regular system for this,” one Tammany district leader told a
reporter.

‘If there’s a fire in Ninth, Tenth, or Eleventh Avenue, for
example, any hour of the day or night, I’m usually there with
some of my election district captains as soon as the fire-engines.
If a family is burned out I don’t ask whether they are Republi-
cans or Democrats, and I don’t rcfer them to the Charity
Organization Society, which would investigate their case in a
month or two and decide they were worthy of help about the
time they are dead from starvation. I just get quarters for them,
buy clothes for them if their clothes werc burned up, and fix
them up till they get things runnin’ again. It’s philanthropy,
but it’s politics, too—mighty good politics. Who can tell how
many votes one of these fires brings me?’!

A precinct captain often received the money for his philan-
thropy from the local bookmaker or prostitute.
As much as anything, the precinct captain was a friend. He

1 From: Plunkitt of Tammany Hall, by William L. Riordon. Copyright
1905 by Doubleday & Company, Inc. (New York: McClure, Phillips &
Co.), pp. 51-2.
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was someone to talk over a problem with. And he ‘knew the
ropes’.

The cost of machine politics was enormous. Public adminis-
tration was riddled with patronage and graft. Countless millions
of dollars and countless lives were lost in fires and accidents that
could have been prevented by honest inspection and in criminal
activities that could have been suppressed by honest law en-
forcement, to mention only two of many ways. The precinct
captain paid the burial expenses of the man who died in an in-
dustrial accident honest factory inspection could have pre-
vented. He helped the family whose claim for damages was dis-
allowed because of a legal technicality the machine was paid to
enact. In return the machine received the votes of all con-
cerned. The price of machine services was exorbitant, but before
1933 only the machines provided many of the services at all.
The development of official social services might seriously im-
pair the popularity of professional politicians.

In November 1932 Franklin Delano Roosevelt was elected
President of the United States in the midst of the worst depres-
sion and one of the worst moral panics in American history. His
record secmed somcwhat less vigorously liberal than that of Al
Smith, his predecessor as Democratic presidential candidate.
His campaign speeches were mild. Although Roosevelt re-
assured the country in his inaugural address by saying that ‘the
only thing we have to fear is fear itsell’, he seemed to have little
new to offer.

The first legislative mcasures of his administration made a
hodgc-podgc. There were acts to revive and reform the banking
system. There was an act cutting government expenditure on
pay-rolls and veterans’ pensions. There was an act limiting
agricultural production. There was an act that helped large
businesses to revive and squeeze out some of their smaller com-
petitors. There were acts providing money for unemployment
relicf.

Then, as timc went on, the pieces began to fall together into
a pattern of strong governmental action, based largely on the
fiscal resources of the national government. It was action
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designed to help the whole economy, including almost for the
first time the underprivileged people in it, the ‘forgotten men’.
One of the ways to help was to reform. Here resistance was
encountered from the business community. The resistance
became increasingly bitter.

It seems that about the time he entered oflice in 1933, Frank-
lin Roosevelt was converted to the programme he had already
named without knowing what it was going to be: the New
Deal. He adopted a programmec of positive governmental action,
a programme of social justice, and a programme of reform that
struck at interests supported for well over half a century by
mercantilistic policies. His conversion set in motion major
changes in American party politics.
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Party Politics since 1933

Bcforc 1933 the Democratic party was considered the
party of States’ rights and laissez-faire and the Repub-
lican party the party of loose construction of national
constitutional powers, though in the twentieth century the dis-
tinction became more one in theory than practice. Since 1933
the national Democratic party has been recognized as the party
of loose construction and the Republican party as the party of
States’ rights and laissez-faire. This apparent exchangc of party
principles, which had been foreshadowed whenever regulation
of business was a political issue, is explaincd by the fact that
though some of the traditional partisan differcnces over policies
remain—those over tariff reform and immigration control, for
example—thc New Deal programme of social reform has made
the Democratic party clearly the party of national government
intervention in the economy and the Republican party the
party of opposition to it. Before 1933 the Democratic party was
the more isolationist of the two major parties. From the late
1930’s it has been the less isolationist (or ‘unilateralist’). This
change in attitude toward foreign entanglements, which had
been forcshadowed in the last years of Wilson’s presidency, is
explained chiefly by the change in what a non-isolationist
policy means. Isolationists used to opposc dollar imperialism,.
and now oppose dollar aid to other democracies.

The Democratic policies in domestic affairs, both before and
after 1933, have been called liberal and the Republican policies
conservative. The New Deal changed, therefore, the meaning of
liberalism and conservatism in American politics. It also made
the difference between the parties more pronounced. After 1933
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the Democratic party lost a good part of its conservative wing
outside the South, especially in industrial areas where the party
has become associated with organized labour, and kept only
the nominal allegiance of a good part of its conservative wing
in the South. The great majority of northcrn Democrats, and
perhaps of loyal southern Democrats, are now ‘left of centre’.

The Republican party lost virtually all its liberal wing. The
great progressive Republican tradition of the civil service
reformers, Theodore Roosevelt, the elder Robert LaFollette,
and George Norris is now almost unrepresented in the party.
Wayne Morse was perhaps the last senatorial ‘son of the wild
jackass’, and he broke with the party in the 1952 clection. The
distinction betwcen ‘liberal’ and ‘conservative’ Republicans to-
day is one based primarily on forcign policy: liberal’ Repub-
licans, chiefly from the East, maintain the internationalist
traditions of the party; and ‘conservative’ Rcpublicans, chicfly
from the Midwest, have inherited the isolationism of many of
the old Republican progressives, but not their progressivism.
It is true that the foreign policy ‘liberals’ tend to be less conser-
vative on domestic questions than the foreign policy ‘conserva-
tives’; for the former must court more support in great poly-
racial urban areas, the centres of current American liberalism,
than the latter, who reflect the fact that agrarian radicalism,
the impulse of the old progressivism, is now almost a spent force.
The difference, however, is neither very great nor clear-cut.
Almost all Republicans arc now ‘right of centre’.

The chief cause of the more distinct alignment is that the
New Deal led to a greater class division between the two major
parties. The tendency for low income, particularly urban work-
ing class, voters to be Democrats and well-to-do voters to be
Republicans has been morc marked since 1933 than before.

The religious and racial aspects of voting behaviour are now
less significant apart from the economic aspect than they were.
Despite Democratic gains among Protestant workers and recent
Republican gains among Catholics, possibly on the anti-Com-
munist issue, Catholics are still more likely to be Democrats
than Protestants are. Differences in cultural assimilation and

the entrenchment of the Irish, French Canadians, and Italians
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in city and State Democratic organizations help maintain tradi-
tional party loyalties. But the fact that Catholics are, on the
whole, less well-off than Protestants in the predominantly urban
States where the great majority of Catholics live is now perhaps
the main reason for the religious division between the parties.

The most dramatic change in racial politics since 1933 has
been the change in the voting behaviour of Negrocs. By 1936
northern Negroes were as solidly Democratic as they had pre-
viously been Republican. Since Negroes suffered most in the
great depression, usually being the first fired and the last re-
hired, they benefited most from the relief programmes of the
New Deal. As a result they left the party of Abraham Lincoln
for that of Franklin Roosevelt. After 1936 assiduous wooing of
Negro voters by Republican candidates, who pointed out that
the Democratic party was also the party of the southern Senators,
won some Negroes back. But in the presidential elections of
1948 and 1952 they were again one of the most solid Demo-
cratic voting blocks, having apparently decided that both their
economic and racial interests are now best represented by
northern Democrats.

The most important effect of the greater class division in
American social politics, however, has been the breaking of
sectional party loyalties. The national rather than sectional
character of New Deal politics was demonstrated in 1936 when
President Roosevelt, standing for re-election, received more
popular votes than his Republican opponent in all but two
States. In the closer elections of 1940, 1944, and particularly
1948, sectional alignments appeared, but they varied from
election to election, showing that the traditional attachment of
sections to one party has now largely ended.

In the 1940 and 1944 presidential elections the Democratic
party, supported most outside the ‘solid South’ by urban work-
ing class and lower middle class voters, was slightly stronger
than the Republican party in most of the great industrial States
of the Northeast and Midwest, which had often been Repub-
lican strongholds before 1932. Only the rural non-southern
areas returned, less in 1940 than in 1944, to their old Repub-
lican allegiance. Within a great belt of States the old sectional
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division was replaced by an urban-rural one (the change had,
in fact, begun before 1933 but it was now much more cvident),
with the Democratic party the party of the great cities and the
Republican party the party of the country districts and small
towns.

The Democratic majorities of popular presidential votes in
the industrial States made the Northeast particularly seem a
new Democratic section in the elcctoral college results. In 1940
and 1944 President Roosevelt reccived the electoral votes of
Connecticut, Massachusetts, Ncw Hampshire, New Jersey, New
York, Pennsylvania, and Rhode Island: 132 votcs in 1940 and
130 votes in 1944. His Republican opponent received the clec-
toral votes of the two most rural States of the region, Maine and
Vermont: eight votes in each year. The Republican majorities
of popular presidential votes in the rural Plains States made
them seem a Republican section. In 1940 and 1944 the Repub-
lican candidate received the electoral votes of Kansas, Nebraska,
North Dakota, and South Dakota: 24 votes in 1940 and 22
votes in 1944.

But the electoral votes of presidential elections partly con-
cealed the most significant non-southern geographical division.
The distribution of votes for major offices in the 435 congres-
sional districts clearly revealed the urban-rural pattern. In
1944, for example, in 329 congressional districts outside the
southern and ‘border’ States the Democratic party was the
most important party in 81 metropolitan, g1 small city and
suburban, and 30 predominantly rural and rural-small-town
districts and the Republican party was thc most important
party in 41 metropolitan, 64 small city and suburban, and 82
rural and rural-small-town districts. In 106 southern and
‘border’ congressional districts, although most of them were
rural, the Democratic party was the most important party.

This geographical division of support—non-southern large
city and southern country, Democratic; and non-southern small
city and country, Republican—had been recognized by poli-
tical observers as one of the most important divisions of Ameri-
can politics when President Truman won his surprising Demo-
cratic victory in 1948 in a surprising way. He lost most of the
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industrial States of the Northeast, which Roosevelt had carried,
and without which it is supposed to be nearly impossible to win
the election. He lost four States in the South to the ‘Dixiecrat’
party rebels. He lost ground, compared to Roosevelt, in most
of the large midwestern cities, but he carried most of the mid-
western States because he greatly reduced, and sometimes over-
came, the ‘normal’ Republican majorities in farming and small-
town districts. This unusual distribution of rural votes was
apparently due to a sudden fear on the part of midwestern
farmers that their prosperity might be threatencd by a change
of administration. That it did not represent a profound political
change was shown in the voting for other major offices in the
congressional districts, which generally followed the urban-
rural pattern of 1944.

In its way, Truman’s unusually close victory in 1948 illus-
trates the new national character of American party politics
almost as much as Roosevelt’s unusually sweeping victory in
1936. Although Truman won and lost regional groups of States
—he carried all the Rocky Mountain States and lost all the
Middle Atlantic States, for example—he did not win or lose all
the States in the Northeast, the Midwest, the South, or the
West, that is, in any of the great subdivisions of the country. It
was not uncommon for a candidate to do one or the other in
the past. What is more important, Truman’s margin of victory
or defeat in many States was small. He found few ‘safe’ or *hope-
less” States in 1948. He received more than 6o per cent of the
vote only in Arkansas, Georgia, Oklahoma, and Texas. He
received less than 40 per cent of the vote only in Louisiana,
Mississippi, South Carolina, and Vermont. (Hc had no slatc of
electors on the ballot in Alabama.)

President Eisenhower’s victory in 1952 was another national
landslide. Eisenhower carried most of the country, including
States in every section. All told, only seven of the forty-eight
States of the Union have been in the samc national party
column in the last five elections (1936—52): Maine and Vermont
have been consistently Republican; Arkansas, Georgia, Ken-
tucky, North Carolina, and West Virginia have been consistently
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Democratic. Obviously not much is left of firm sectional attach-
ments in presidential elections.

Indeed, the most constant geographical division in the last
twenty years has been at the level where geographical and class
divisions coincide. In large metropolitan arcas people of different
classes tend to live in different election districts. An analysis of
voting behaviour in the great American citics shows that the
urban voters who give thc most support to the Democratic party
live in the poorest districts; the urban voters—usually suburban
voters—who give the most support to the Republican party live
in the richest districts; and the urban voters who are most doubt-
ful in their political allegiance live in the districts intermediate
in thesocialscale. These gencralizations had some validity before
1933, but the growth of Democratic strength among Protcstant,
especially Negro, working class voters has made them much more
valid since. The residents of the doubtful districts are small shop-
keepers, white-collar workers on modest salaries, and semi-
skilled wagc-carners. They havec largely replaced the rural
middle class, thc 1948 presidential clection results notwith-
standing, as the marginal electorate of national elections.

Before 1933 the Republican party had been the dominant
party for seventy years. It had held the presidency, for example,
for fifty-six of seventy-two years. After 1933 the normal Repub-
lican majority disappeared. The new Democratic predomin-
ance, which lasted at least until 1952 and may not yet be
destroyed, was, however, necessarily more precarious than the
old Republican predominance. It rested on classes rather than
sections. This meant that in almost every large State therc were
two fairly evenly balanced parties and a small shift (or of course
a large shift) of popular votes across the country could produce
a presidential victory of landslide proportions in the electoral
college for cither side. Practically speaking, neither party can
win to-day without carrying some of the most urbanized States,
though, as the 1948 results showed, the rural votes in those
States may have a decisive influence in a close election. In
general, the change since 1933 from sectional to class politics
has been a change from rural to urban politics, and the decisive
‘floating vote’ is usually the urban lower middle class.
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The new Democratic predominance was also precarious be-
cause the change from a negative policy of laissez:faire toa posi-
tive policy of social reform made it much more difficult to keep
the diverse elements of the Democratic coalition togcther. In
the early 1790’s Thomas Jefferson joined southern planters to
Tammany Hall to create the national Democratic-Republican
party. Southern whites and northern machine bosses were
thenceforth main elements in the Democratic national coali-
tion. But since 1933 their positions in the party have been
threatened by the growing importance to the party of organized
labour. In particular, the New Deal and Fair Deal programmes,
which have increasingly reflected the thinking of trade union
leaders, have disturbed a great many southern Democrats.
Perhaps the most intcresting question of American politics to-
day is what is going to happen to the ‘solid South’.

There is a southern liberal element that can fairly casily
remain in the national Democratic party. Senator Estes Ke-
fauver of Tennessee is at present the best known southern liberal
politician. But the majority of lcading southern Democrats are
closer to the Republicans in their thinking on domestic social
and economic policies than to northern Democrats. Tradition-
ally the strongest advocates of laissez:faire and States’ rights,
they find their relations with a party identified with a national
welfare state and ‘civil rights’ programme increasingly anomal-
ous. Conservative southern Democrats want to remain a major
force in the national Democratic party, but they are unwilling
to accept the policies with which it is now associated. The
efforts of conservative southern politicians in recent presidential
elcctions both to influence the choice of Democratic presidential
candidates from within the party and to oppose the candidates
from without are symptoms of a conflict between political ex-
pediency and political opinions that is not yet resolved.

There are good reasons why conservative southern Demo-
crats are reluctant to leave the Democratic party. It is very
doubtful, in the first place, whether they could change parties,
at all levels of government, without losing some of their power
in State and local politics. At present southern conservative
factions, like that of Senator Harry Byrd in Virginia, are
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strongly entrenched in the Democratic organizations of several
southern States. So far, conservative southern Democratic
leaders have remained neutral or ‘bolted’ from the national
party only in presidential elections. (One group of ‘bolters’
supported the ‘Dixiecrat’ third-party candidate in 1948 and
another group, consisting of some of the 1948 ‘bolters’ and many
other southern conservatives, supported General Eisenhower in
1952.) Otherwise they claim to be good Democrats. If they
abandoned the Democratic party at all levels, however, the
liberal Democrats would take over the party machinery from
them and thus establish a two-party system. In a two-party
system the liberal Democratic factions would almost certainly
score more victories than they do now in State and local
politics, especially when the national party had a strong presi-
dential candidate to help the ticket; thcy would, in other words,
almost certainly reduce conservative influence.

Moreover, the rationale of the present one-party system is
that it keeps Negroes from voting. Even though the Supreme
Court has now banned the ‘white primary’, it is probably still
true that two-party contests would bring out more Negro voters
than the present factional contests in the Democratic party
primaries, if for no other reason than were the South a marginal
two-party region, political activity and competition in it would
be much more intensc in presidential years. A heavier southern
Negro poll would chiefly be a heavier poll for liberal candidates.
Perhaps conservative candidates would win enough additional
white votes to offset Negro votes, but perhaps not. It is natural
that the present holders of political power in the South view
changes whose results are uncertain with a great deal of caution.

Finally, one result of conservative southerners leaving the
Democratic party would be certain: they would have less in-
fluence than now in Congress. The virtual monopolies of power
conservative Democrats possess in a few southern States and
many southern congressional districts mean that southern mem-
bers of Congress are, on the whole, the senior Democrats in
Congress—that is, those with the longest continuous service.
They therefore receive a disproportionately large number of
congressional committee chairmanships, key positions of con-
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gressional influence, when the Democrats have a congressional
majority. Turning the South into a two-party area would prob-
ably reduce the number of senior southern congressmen. The
conservative southerners who joined the Republican party
would have to compete in seniority with Republicans from
traditionally safe Republican seats. And most important of all,
the conservative element in Congress would lose the most im-
portant brake it has on liberal policies when the Democratic
party is in power: southern conservative influence through
Democratic committee chairmanships.

The Republicans have not pressed southern Democrats to
join their party. For a very short time after the clection of 1928,
when Herbert Hoover won several southern States, the Repub-
licans had the choice either to try to organize their growing
support in the South within local Republican parties or to work
with conservative southern Democrats across party lines. There
was a good deal of talk then ofa real southern Republican party,
but it came to nought. In 1952 Eiscnhower’s popularity in the
South revived the choice; but there was much less talk than in
the 1920’s of a new southern Republicanism, and apparently
the national party did nothing to foster it. Republican leaders
discouraged Republicans who sought to enter congressional and
State elections in some of the States where conservative southern
Democratic leaders were openly supporting Eisenhower; and
when the party took office in 1953 the chairman of the Repub-
lican national committee distributed national patronage in
South Carolina, for example, through ‘Eisenhower Democrats’.
Although national Republican lcaders continue to give some
lip-service support to the regular Republican southern organi-
zations, because there are enough Negroes in them to make
them good subjects for Republican propaganda among nor-
thern Negroes, they avoid doing anything that might scriously
split conservative political forces in the south.

The business interests that support the Rcpublican party
nationally continue, in the main, to put their faith and money
in the conservative Democratic organizations of the South. For
them a conservative ‘fifth column’ in the Democratic party is
worth a good deal.
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But in parts of the South the Republican party grows despite
thelack of encouragement. Outside the ‘black belt’ the two-party
class politics of the nation is gradually displacing the onc-party
sectional politics of the ‘solid South’. In other words, the change
is taking place in the kind of Statcs that the Republicans carried
in the 1952 presidential election—Florida, Tennessee, Texas,
and Virginia—rather than the kind of States that the ‘Dixie-
crats’ carried in the 1948 presidential clection—Alabama,
Louisiana, Mississippi, and South Carolina. (In essence the
‘Dixiecrats’ were a faction within the one-party system.) In the
1954 congressional elections the Republican party had a net
loss of seats in the country but a net gain of a scat in the
South. In the eleven States that joined the Confederacy
in the Civil War the Republicans retained five scats—one in
North Carolina, two in Tennessee, and two in Virginia—
most of which are in traditional Republican oases of strength,
lost one seat—in Virginia—and gained two scats—onc in
Florida and one in Texas. The Democrats carried ninety-nine
districts.

Non-southern Democrats have not pressed southern Demo-
crats to join the Republican party either. The issuc of how
much loyalty the national party should exact from its State
organizations was raised at thc 1952 national convention, but
soon dropped. The so-called ‘loyalty pledge’ that occupied a
good part of the time of the convention was designed merely to
ensure that no delegation would be seated at thc convention
which intended to prevent the voters of its State from voting for
Democratic electors pledged to the national party candidates.
The Alabama Democratic party had prevented voters from
voting for electors pledged to Truman in 1948 and other
southern State parties seemed ready to follow its example in
1952. Although the Truman and Stevenson leaders at the con-
vention ultimately forced the scating of all southern conserva-
tive delegations, regardless of the extent to which they ‘took the
pledge’, voters in all States did in fact have the chance to vote
for electors for Stevenson in the ensuing election. The ‘bolt’ of
southern conservative Democrats like Governor James Byrnes
of South Carolina and Governor Allan Shivers of Texas in the
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election, however, makes it likely that the direct issue of party
loyalty will be raised again in 1956.

There are a number of arguments for continuing a lenient
policy. The Democratic party does, in the main, receive south-
ern electoral votes. It does maintain a nominal majority in
Congress more often than it would if it expelled southern con-
servatives, and though party loyalty in itself does not mean
much in Congress it does mean something. Moreover, party
loyalty means a good deal when coupled with questions about
which northern and southern Democrats are in gencral agree-
ment: tariff policy and many aspects of foreign policy, for
example. Internationalist southern Democrats in Congress were
less likely than internationalist Republicans, for example, to use
incidents like the dismissal of General MacArthur to discredit
the Truman administration; in other words, men who held the
same general views on foreign policy reacted differently to
specific events because of thcir different party labels.

The Democratic (and Republican) task is the task James
Madison foresaw: the party must embrace a wide variety of in-
tercsts in the American subcontinent in order to be the ‘major-
ity faction’. The Democratic choice secems at present to be be-
tween continuing to attempt to rcconcile conservative, or at
least modcrate, southerners and liberal northerners and eject-
ing the conscrvative southerners while moderating its northern
liberalism to make up the losses. The difficultics of the first
course are obvious because it is the course that has been fol-
lowed. The difficultics of the second course are indicated by the
failure of several radical attempts in the past three-quarters of a
century to unitc workers and farmers in a permanent alliance
against business men, and it is unlikely that an attempt to unite
urban industrial workers with suburban middle class white-
collar and professional men would be much easier.

Still, there is a limit to what the non-southern part of the
party will stand. Although there is practically no tradition for
enforcing party discipline on matters of policy, there is a tradi-
tion for insisting that members do not ‘scratch the ticket’. So
far, southern ‘bolts’ have not mattered: in 1948 the Democratic
presidential candidate won anyway, and in 1952 he would still
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have lost had he carried every southern State. If a ‘bolt’ costs
the party an election, intraparty feeling will be much more
bitter, though when in opposition the party naturally finds it
easier to cover over its internal differences than when in power.
The real test will come if the party returns to power, perhaps
after losing an earlier election because of a southern ‘bolt’, with
the kind of liberal impulse behind it that produced the New
Deal. Another instalment of a positive policy of reform will
probably make it impossible for conservative southerners to
remain in the national Democratic party.

By that time liberal and moderate southcrn Democrats may
already have done much to weaken the conservative hold on
the South. For the complementary development to the growth
of southern Republicanism outside the ‘black belt’ is the growth
of southern liberalism. Incrcases in the number of industrial
workers, trade unionists, and Negro voters strengthen its social
base. Southern conservative Democracy is under strong pressure
from within as well as without.

It follows from what has been said, however, that the transfer
of southern conservatives from the liberal Democratic to the
conscrvative Republican party will not nccessarily increase
markedly the differences of policy between the two national
parties. An American ‘majority faction’ must bc moderate
whether based on sections or classes, and changes in southern
politics must be compensated for elsewhere. But a more con-
sistent alignment of political forces would make it easicr for the
parties to carry their policics out, and it has been in that respect
that they have sometimes sccmed like ‘empty bottles’.

The changes since 1933 have in fact already created the con-
ditions for more centralized political parties than America has
had. The new marginal voters, for example, affect the conduct
of party politics differently from the old. Before 1933 the mar-
ginal voters in presidential elections were usually farmers and
small-town people closely attached to non-southern farming
interests. Their chief interest in national economic policy was
as producers. They gained influence not only by being bid for
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by both major parties but also by organizing producers’ pressure
groups to lobby for them between elections. They preferred a
political system in which congressmen were more subject to
local pressures than national party discipline. Congressmen
were looked upon primarily as spokesmen for local crops and
industries.

The chief weakness of farming interests was lack of economic
organization. Farmers were unable to control production and
fix prices as effectively as big business. The New Deal filled the
gap by governmental production and price regulation, so that
farmers have fared better than ever before. But farmers have
never been allied for long with urban labour since the Civil War,
and the orientation of New Decal policy to the needs of urban
labour has meant that in general non-southern farmers have
tended to return to their Republican allegiance. Between them
and business men on the one hand and urban labour on the
other come the members of the urban lower middle class as the
new ‘floating voters’.

These voters arc primarily interested in national economic
policy as consumers. Except for semi-skilled workers, members
of the lower middle class are poorly organized economically and
badly represented among political pressure groups. The chief
way their point of view is given organized cxpression is through
the national parties that bid for thcir votes in presidential
elections. Squeezed, as they sce it, betwcen organized farming
and big business on the one hand and organized labour on the
other, they want government at least strong enough, and
nationally-minded cnough, to protect consumer interests against
inflationary and other pressures from producer groups.

Thus the changes wrought in group alignments by New Deal
policies provided the political cnvironment for stronger national
party leadership and bolder national programmes. Franklin
Roosevelt made a great deal personally of the opportunity
offered him. He knew how to dramatize thc issucs of govern-
ment and to make pcople feel that the issues were important to
them. Even more, he persuaded people that he cared for them.
His popularity, within the context of the new class-urban or
national politics had startling effects on American electioneering.
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Roosevelt was able to win elections, for himself and his party,
in States and counties where Democrats had hardly ever won
since the Civil War. He carried some areas despite the absence
of Democratic organizations. He carried other areas despite the
presence of Democratic organizations. In New York City, for
example, Mayor Fiorello LaGuardia, a Republican with New
Deal sympathies and support, was re-elected in 1937 and 1941
against the Democratic candidate of Tammany Hall. He was
the first reform mayor to be re-elected, and the first mayor to
be elected to three successive terms, in the history of the city.
Yet Roosevelt carried New York City, despite the unusual un-
popularity of the regular Democratic organization, in every
presidential election.

General Eisenhower’s success in 1952 was equally indcpen-
dent of State and local party organizations. Instead of a record
of political achievements, which Rooscvelt had in his cam-
paigns for re-election, Eisenhower had a reputation built up
extremely effectively by an advertising campaign, which in-
dicated that a presidential candidate, provided the material
seems to have some self-evident merits, may be sold like soap.
But if the 1952 clection was a hucksters’ victory, it was not a
bosses’ victory. Other Republican candidates of 1952 fared, on
the whole, less well than Eisenhower.

It is now clear, indecd, that the kind of mediocre men who
were sometimes nominated for the presidency in the past will
no longer do. It is now recognized that the 1936 Republican
candidate, Alfred M. Landon, though the leading contcnder
nominated on the first ballot, did not have the stature the
people expect a presidential candidate to have. The next Re-
publican nominee was Wendcll Willkie, borne to victory by a
short but intense preview of the ‘Eisenhower boom’ advertising
techniques and by the fall of France, in whom the regular party
politicians grudgingly recognized the necessary qualifications.
In 1944 the Republicans nominated Thomas Dewey, nation-
ally-known Governor of the largest State, and in 1948 they
broke party precedents against renominating a defeated candi-
date by nominating him again. In 1952 they nominated General
Eisenhower, who could probably have had the nomination
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of either party in 1948 had he not resolutely refused to run at
that time, and who had been the most popular potential presi-
dential candidate thereafter.

The Democrats broke the anti-third-term tradition by re-
nominating, and re-electing, Roosevelt for a third term in 1940
and a fourth term in 1944. There was some popular dismay in
April 1945 when Harry Truman, ‘a Boss Pendergast man’ (the
notorious Pendergast machine of Kansas City, Missouri, led by
Thomas J. Pendergast at the time of Truman’s career in Mis-
souri politics, had supported Truman), became President; but
though delegates to a national convention are usually non-
chalant, or perhaps just cxhausted, when voting for vice-presi-
dential running mates, Truman had been picked by the party
leaders with some care as the vice-presidential candidate in
1944. Although his popularity was at an cbb in the spring and
summer of 1948, he was nominated by the Democratic conven-
tion that summer and clected by the people that autumn. In
1952 the Democratic party ‘compromised’ on Adlai Stevenson,
Governor of Illinois, who had in fact, once Truman announced
his intention to rctire, becn the strongest potential nominee,
though not an active candidate. It has been said that a major
factor in Stevenson’s success was that, unlike the leading active
contenders, he was not resolutcly opposed by any major group
in the party. A similar explanation accounts for the success of
several of the ‘dark horsc’ nominees of the past. It is a measure
of the extent of thc change in American presidential politics
since 1933 that ‘dark horses’ were once men like Warren Hard-
ing and John W. Davis and are now men like Wendell Willkie
and Adlai Stevenson.

The change has not, however, been institutionalized. The
most important formal modification in national party machin-
ery since 1933 has been the abolition of the Democratic two-
thirds rule. Since 1936 a successful Democratic candidate for
the presidential or vice-presidential nomination, like a success-
ful Republican candidate, has had to have only an absolute
majority of votes cast on a ballot. Roosevelt’s managers pro-
posed that the two-thirds rule bc abolished at the 1932 conven-
tion, when they feared that his opponents might be able to hold
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more than a third of the votes from him, and they cited their
earlier statements when abolishing the rule in 1936. Probably
the chief reason for the change, however, was that it would
make it easier for Rooscvelt to name his successor in 1940. As
things turned out, he was himsclf renominated then without
much opposition. The abolition of the two-thirds rule deprived
the South of its practical veto power over a nomination, though
as a matter of strict arithmetic it had not had for a long time
the third of the votes necessary to block a nomination without
some outside help.

There have been modifications in the apportionment of votes
in the national party conventions. The fundamental basis of
apportionment in both partics is that each State delegation has
twice as many votes in a convention as the State has members
in Congress. (Non-States—Alaska, the District of Columbia,
Hawaii, Puerto Rico, and the Virgin Islands in both parties
and the Canal Zonc in the Democratic party—have a few
votes.) Following the abolition of the two-thirds rule, the
Democratic party awarded two, then four, bonus votes to each
State casting its electoral votes for the Democratic presidential
candidate in the preceding election. Since 1912 the Republican
party has frequently altered the apportionment of votes: for the
1944, 1952, and 1956 conventions, for example; each time it
has departed further from the fundamental basis of apportion-
ment. In 1956 a State will lose one vote for each congressional
district in which the Republican poll is below 10,000 and
another vote for each district in which it is below 2,000. It
will gain six bonus votes if in a preceding election it casts its
electoral votes for the Republican presidential candidate, elects
a Republican Governor, or elects a Republican Senator.

The prime purpose for introducing the Democratic bonuses
was to compensate the South slightly for the abolition of the
two-thirds rule. The prime purpose for introducing the Repub-
lican penalties and bonuses was to reduce the influence of
southern ‘patronage Republicans’ in the convention. In 1952
the Republicans altcred the apportionment of membership on
their national committee in order to reduce southern influence
there, too. Previously both parties had allowed each State two
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members, one man and one woman, on their committees. Now
the Republican party gives each Statc casting its electoral votes
for the Republican presidential candidate, electing a Repub-
lican Governor, or electing a Republican majority in its con-
gressional delegation, a third member, its State party chairman.
The sweeping Eisenhower victory of 1952, with its heavy
southern Republican poll, has made most of the modifications
of the basic formulae comparatively unimportant for the 1956
conventions.

Since the bonus systems tend to favour the small safe States
over the large marginal oncs, the changes run counter to recent
trends that make the sclection of candidates who appeal to the
large marginal Statecs more necessary than ever. Since the
southern ‘patronage Republicans’ usually support an incum-
bent President’s wishes at the national convention and the
Republican State party chairmen are more likely to be repre-
sentatives of the governors than of the congressmen of their
States, the Republican changes run counter to recent trends
that provide the basis for stronger national party leadership.
But since the bonus systems do not make a great dcal of differ-
ence (nor will the Republican penalty system if the South be-
comes a two-party area) and the national committees of the
partics have littlc power, the changes will probably not have
profound effects.

What is missing in the devclopments of the last two decades
is any indication that there ought now to be a recognized ladder
of promotion to the presidency. It is a measure of the limit of
the change in American presidential politics since 1933 that a
man like Willkic, who never held a public office, should be
nominated and governors and generals should have a better
chance of reaching the White House directly than Senators and
cabinet officers. (Senators are often chosen as vice-presidential
candidates: Republican Senators Charles McNary and Richard
Nixon were chosen in 1940 and 1952 respectively; and Demo-
cratic Senators Harry Truman, Alben Barkley, and John
Sparkman in 1944, 1948, and 1952. A cabinet officer, Secretary
of Agriculture Henry Wallace, became Rooscvelt’s vice-presi-
dential running mate in 1940.)
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The American Congress and cabinet have a much smaller
share of the experienced political talent of the nation than the
British Parliament. A Governor of a large State like New York
or Illinois may not, in that capacity, gain much knowledge of
foreign and defence affairs, but he has training in administra-
tive management and executive-legislative relations. General
Eisenhower, on the other hand, may have had inadequate ex-
perience in fields governors know well, but he had as war-time
allied commander, post-war chief of staff, and ‘cold-war’ allied
commander the opportunity to become well trained in foreign
and defence policy-making. But without some sort of recog-
nized ladder of promotion in American national party politics,
stability and continuity of leadership, and therefore of policy,
cannot be reasonably ensured. These results may not have becn
important before 1933, but the development of ‘big govern-
ment’ in the United States and of the United States as an active
great power in the world has made them important since.
The American presidency is now an office for which men ought
to be groomed.

The Democrats failed in their years in office to establish a
system of advancement. Roosevelt met the need for continuity
personally by serving as President for slightly more than
twelve years. But he had little interest in reforming institutions.
His skill was in making existing institutions work. The abolition
of the two-thirds rule in 1936 and the care taken in sclecting
Harry Truman as vice-presidential candidate in 1944 wcre not
parts of a grand design to reform American party politics,
though Roosevelt sometimes liked to talk of one, but typically
opportunistic measures to prepare for or mcet specific situations
in his own career. His failure to groom a successor was demon-
strated by his failure to take Truman into his confidence.
Truman’s successor as Democratic presidential candidate,
Stevenson, was picked from outside the administration.

Meanwhile, Congress proposed an amendment to the Con-
stitution providing that ‘no person shall be elected to the office
of the President more than twice, and no person who has held
the office of President, or acted as President, for more than two
years of a term to which some other person was elected Presi-
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dent shall be elected to the office of the President more than
once’. It was ratified as the Twenty-second Amendment in
1951. Although the amending process is frequently described as
difficult, in this instance it was easy. There was almost no public
interest in the Amendment. Republican politicians, over-
represented in the rural-gerrymandered State legislatures, were
eager to vote against the memory of Roosevelt; and not a few
Democratic politicians realized that Roosevelt’s long tenure of
office had cut down the spoils to the State and local organiza-
tions, since his renominations and re-elections did not depend
on buying the support of the party machines.

Thus, shortly after the voters had twice accepted the need to
allow a President to serve longer than any of his predecessors,
congressmen and State legislators deprived them of the right
to do so again. It would be extremely difficult to repeal the
Amendment, because an attempt to repeal it would almost cer-
tainly be made with a particular President in mind, and his
opponents would naturally oppose it. The Twenty-second
Amendment makes more necessary than ever some institutional
recognition of the need for grooming successors, since a Presi-
dent may never again serve for more than ecight (or ten) years.

When in office in this century the Republicans have had a
better record of providing for the succession than the Demo-
crats, probably because they have usually been a tighter coali-
tion. President Theodore Roosevelt had his Secretary of War,
William Howard Taft, nominated to succeed him in 19o8; and
Republican national leaders, though not President Coolidge,
supported the candidacy of the Secretary of Commerce, Herbert
Hoover, in 1928. Perhaps the present Republican administra-
tion, at the appropriate time, will follow those precedents.

The absence of adequate institutional changes, however,
should not obscure the fact that the presidential aspect of
national party politics has changed much more than the con-
gressional aspect since 1933. Congressmen are elected in much
the same way, are much the same men, and act in much the
same way when elected, as twenty years ago. The reluctance
with which President Eisenhower intervened in the congres-
sional mid-term election campaign of 1954 indicates how little
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the tradition that congressional contests are primarily local
contests—until the victorious national party interprets the
results—has been weakened. (Yet his intervention was con-
sidered the most direct in the history of the nation, exceeding in
practice Wilson’s intervention in 1918.) The differences be-
tween the two national American parties may now be of the
kind that make party government in the British sense feasible;
but congressional politics and congressional-presidential rela-
tions are still characterized by weak party discipline, subser-
vience to local pressurcs, and bipartisanship in enacting legisla-
tion. In these respects American national party politics to-day
is very much like it was at least half a century ago.

The changes in national politics have incvitably had their
effects on machine politics, especially in the Democratic party.
Before 1933 the urban Democratic machines were chiefly re-
sponsible for getting out the urban Democratic vote. After 1933
their influence with urban working class voters was seriously
impaired by the New Dcal programme. National social services
largely replaced the services party machines rendered the poor.
The poor learned that votes given a national leader with a pro-
gramme of social reform brought better results than votes given
to a party machine for special favours. Consequently, their
loyalty to professional politicians was undermined.

The Democratic machines were weakened in other ways after
1933. Previously, despite their identification with the more
liberal of the two major national parties, the Democratic bosses
had been able to obtain a great deal of money from local busi-
ness men in return for local policies and favours. The machine
of Mayor Frank Hague of Jersey City, New Jersey, for example,
had become noted for its anti-trade union policy. The popu-
larity of the New Deal among urban voters, however, forced the
bosses to go along with the national Democratic social policies.
Frank Hague made peace with the Congress of Industrial
Organizations in 1939. And money from business men, except
for corrupt favours, often proved hard to get.

Furthermore, though the expansion of the national adminis-
trative service in the early days of the New Deal had given the
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local machines more national patronage than they had ever had
before, patronage was drastically reduced as time went on.
President Roosevelt helped extend the merit system of appoint-
ment as he became convinced that his influence in his party did
not rest on party patronage; and thc fact that he stayed in office
over twelve years nearly eliminated the quadrennial or octen-
nial turnover of patronage that had usually been associated with
a new President, even of the same party as the old. Patronage
is a fertile field for producing recurrent crops of political grati-
tude only if it is ploughed regularly. A true spoils system is dis-
tinguished from ordinary party patronage by regular rotation
in office. The spoils system became much less important in
American national administration in the last years of Roose-
velt’s presidency.

The bases of machine power have been changed to much less
securc kinds. Instead of controlling a large lower class vote, the
party machines often have to rely on voter apathy and splits
among their opponents. In the absence of money from super-
ficially respectable sources, they are perhaps forced to rely more
than in the past on money from criminal elements. (Machine
politics has usually been associated with organized vice, but in
the past some bosses boasted that they kept their cities ‘clean’.)
Nothing has been substituted for large amounts of patronage—
State and local as well as national patronage has been reduced
—except more emphasis than ever on special favours. As a result
party machines are now, on the whole, comparatively loosely
organized both in their internal arrangements and in their
control of the governments of their communities; they lack the
power necessary to maintain the tightly disciplined organiza-
tions of the past.

As long as machines are the only year-in-year-out vote-
getting organizations of the party, however, they are rarely in
mortal danger. Popular presidents and anti-machine reform
waves have come and gone before in American history—not-
ably in the Progessive Era—and the machines have survived.
Presidents run every four years, but American elections take
place every year; reform candidates win once, perhaps even
twice or thrice, but once the rascals have been thrown out,
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spontaneous voting declines and organized voting brings old or
new rascals back. The most serious threat to urban Democratic
machines since 1933 has come then from the prospect that the
local branches of trade unions might become alternative organi-
zations for getting out the Democratic vote in working class
areas.

Under the New Deal a much larger share of the working
class became organized in trade unions, most of which sup-
ported the Democratic party. Trade unions became so impor-
tant as contributors to Democratic funds and vote-getting
organization that by 1944 President Roosevelt reportedly told
Democratic leaders that the choice of a vice-presidential run-
ning mate for his fourth-term campaign must be ‘cleared with’
Sidney Hillman, head of the Political Action Committee of the
C.I.O. (Whether Roosevelt said that or not, it is known that
Hillman opposed the candidacy of James Byrnes of South
Carolina, the conservatives in the party vetoed the renomina-
tion of Henry Wallace, and both accepted Harry Truman from
a short list consisting of Truman and William Douglas sug-
gested by the President.) The growth of trade union influence
posed so serious a threat to the Democratic machine bosses that
they spent the next few years fighting the infiltration of the
trade unions into the party machinery harder than they fought
the Republicans.

President Truman, who succeceded Roosevelt in April 1945,
sided at first with the bosses. But the results of the 1946 con-
gressional election, when the bosses ‘helped’ and the trade
union leaders sulked, and the Republicans won their first
national election since 1928, and of the 1948 presidential elec-
tion, when the trade union lcaders helped and the bosses sulked,
and the Democrats won, pointed obvious morals. By 1952 many
of the urban Democratic machines had accepted trade unions
as partners in organization as well as policy; and what is perhaps
more important, the trade union leaders, having found it diffi-
cult to maintain the political effectiveness of their own organi-
zations, had accepted the help of the bosses. The bosses seem to
have successfully applied, at least for a time, the political adage
of professional politicians, ‘if you can’t beat ’em, join ’em’.
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The effects of recent political developments on Republican
machine politics have been much less dramatic. Although the
influence of urban Republican machines on working class vot-
ing was also weakened, if not destroyed, by New Deal policies
and political realignments, the Republican party had depended
less on urban machines than the Democratic party; and thus
the change, though electorally important, was less significant
for the intraparty balance of power. Republican rural rings—
and southern Democratic rural rings—have not been affected
very much by what has happened in the last twenty years.

The most important change has been the rise of suburban
Republican machines like that of Bergen County, New Jersey,
or State Republican machines largely dependent on suburban
organization likc those in Connecticut and New York. The
development is most obvious in the greater New York metro-
politan arca because it is the largest suburban area in the
country. It is perhaps of great significance for the future of
American national party politics: some political obscrvers
believe that the rapid growth of suburban population presages
a new normal Republican majority to replace that destroyed
in the 1930’s. The change has already produced what scems to
be, on the whole, a new species of party machine. For while
somc of the new suburban organizations have the character-
istics of the old Republican city machines and rural rings—the
recent cxposure of connections between Bergen County Repub-
licans and criminal racketeers has revealed the usual pattern—
many of them secm to be taking advantage of the fact that by
far the greater part of business money now helps the Republi-
cans, locally as well as nationally, to limit their acceptance of
financial contributions to those from respectable sources for
respectable purposes.

It is not considered corrupt to contribute money in return for
favourable policies in America any more than in Great Britain.
Thus it is considered corrupt to contribute to a party that ad-
ministers a pure food and drug law laxly but not considered
corrupt to contribute to a party that refuses to pass an effective
law in the first place. There is obviously a good deal of scope in
America as in Britain, especially in the business party, for rais-
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ing money without resort to ‘corruption’. The traditions of
generations are not, of course, easily overcome: it is difficult,
for example, to keep individual office-holders from supplement-
ing their pay in the usual ways. Governor Dewey of New York
sought to keep his machine ‘clean’, but found it a hard job. In
1953 he had to force the Republican majority leader in the
State Senate to resign when it transpired the latter had visited a
convicted labour racketeer in gaol, and in 1953-4 he had to dcal
generally with the corrupt practices of leading Republican poli-
ticians in connection with harness racing in the State. Still, the
cautious policy may prevail if, on the whole, it pays political
dividends.

Nationally, the ‘Dewey wing’ of the Republican party has
won the last thrce presidential nominations over the wing of the
party that was led by Senator Taft and that has been supported
by the ‘old time’ type of professional political leaders. The suc-
cess of the ‘Dewey wing’ in 1952 was due to its ability to make
the contest appear to be one between the ‘pcople’s candidate’,
General Eisenhower, and the ‘machines’ candidate’, Senator
Taft, at a time when the ‘Kefauver Committee’ investigations of
the relations between racketeers and politicians and Republi-
can propaganda about corruption in the Truman administra-
tion had put the political profession in even lower repute than
usual. The real test, however, is in State and local government.
Despite the constant references to scandals in Republican—that
is, almost all—newspapers and periodicals, there was very little
corruption, at least by past standards, in the Democratic national
administration. The trouble was that President Truman never
dealt firmly with it. Organized partisan corruption is probably
important now only at the State and local levels. If Republican
State and local administrations prove less corrupt than Demo-
cratic administrations, they may be able to profit thereby in
elections and force Democratic organizations to improve too,
though there was certainly no sign in the 1954 gubernatorial
elections that this process had begun.

In any case, given the endemic character of corruption in
American local politics, permanent improvement must be slow.
The improvement in the standards of national administration
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in the last half-century suggests that improvement in State and
local administration is also possible. The changes in American
politics in the last two decades may even make it fairly likely.
But in view of the error of previous announcements that a
recently deceased or defeated politician was ‘the last of the old
time bosses’, it would be unwise to expect spectacular results.
The ‘old time bosses’ are a tough breed.
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Chapter 7

Congress

Thc first thing to know about tk.e American Congress is
what congressmen are like. The minimum qualifica-
tions for being a congressman are sct forth in Article I
of the Constitution. A member of the House of Representatives
must be at least twenty-five years of age, seven years a citizen,
and an inhabitant of the State in which he is chosen. A member
of the Senate must be at least thirty, nine years a citizen, and an
inhabitant of the State in which he is chosen. No person hold-
ing any office under the United States may bc a member of
either House during his continuance in office.

Each House is the judge of the eligibility of its own mcmbers,
however, and in practice ignores or adds to the constitutional
qualifications as occasions arise. On the one hand, in 1806 the
Senate admitted Henry Clay of Kentucky when he was less
than thirty. On the other hand, in 1900 the House of Repre-
sentatives cxcluded Brigham Roberts of Utah on the ground
that he was a polygamist. In 1927-9 the Senate excluded Wil-
liam Vare of Pennsylvania for allowing too much money to be
spent on behalf of his candidacy.

What is important anyway is not who may serve in Congress
but who does serve. Congressmen supply biographies of them-
selves for the Congressional Directory:

‘DEaN Park TAvLOR, Republican, of Troy, N.Y.; born in
Troy, NY, January 1, 1902; educated in the public schools of
Troy; attended Colgate University and was graduated from
Union University Department of Law with LL.B. degree; ap-
pointed assistant United States attorney, northern district of
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New York in 1927 and served in that capacity until 1930; now
engaged in the practice of law at Troy, N.Y.; New York mem-
ber Republican Congressional Committee; delegate to Repub-
lican National Convention; married Mary Hayford, of Newton,
N.H.; one child, Peter; member Phi Kappa Psi fraternity, Sons
American Revolution; director Union National Bank of Troy;
trustee Russell Sage College and Vanderhyden Hall; elected to
the Seventy-eighth Congress on November 3, 1942; re-elected
to the Seventy-ninth, Eightieth, Eighty-first, Eighty-second,
Eighty-third and Eighty-fourth Congresses.’

‘SpEssArRD LINDSEY HoLLAND, Democrat, of Bartow, Fla.;
born Bartow, Fla., July 10, 1892; son of Benjamin Franklin and
Fannie V. (Spessard) Holland; married Mary Agnes Groover,
of Lakeland, Fla., February 8, 1919; four children—S.L., Jr.,
Mary Groover, William B., and Ivanhoe; graduated, Bartow
public schools; Ph. B. (magna cum laude), Emory College,
1912; LL.B., University of Florida, 1916; honorary LL.D.,
Rollins College, Florida Southern College, Emory University;
D.C.L., University of Florida; taught in public schools, War-
renton, Ga., 1912-14; practised law in Bartow, Fla., since 1916;
prosecuting attorney, Polk County, Fla., 1919-20; county judge,
Polk County, Fla., two terms 1921-29; member Florida State
Senate two terms, 1932-40; Governor of Florida, 1941-45;
served with Coast Artillery Corps in all grades through captain,
United States Army, World War I; served as aerial observer
Twenty-fourth Squadron, Army Air Corps, in Francc; awarded
Distinguished Service Cross, 1918; Mecthodist, member of
American Legion, Veterans of Foreign Wars; a Kiwanian,
Mason, Shriner, Elk; member of Phi Beta Kappa, Phi Kappa
Phi, Alpha Tau Omega, Phi Delta Phi; trustee, Emory Univer-
sity, and former trustce, Southern College; member, Florida
State and American Bar Associations; member, Executive
Council University of Florida Alumni Association since 1924
(president, 1931); Democratic nomince to United States Senate
from Florida, May 7, 1946; appointed September 25, 1946, by
Governor Caldwell to succeed the late Charles O. Andrews in
the United States Senate for the term ending January 3, 1947;
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elected November 5, 1946, for full term ending January 3, 1953;
elected November 4, 1952, for term ending January 3, 1959.’

These are typical examples, as the following composite ‘biog-
raphy’ of congressmen shows.

In January 1953, when the Eighty-third Congress elected in
November 1952 took oftice, the average age of members of the
House of Representatives was in the early 50’s. The average
age of Senators was in the late 50’s. The average length of ser-
vice of Representatives was between seven and eight ycars. The
average length of service of Senators was about seven years.
(The Representative who has served longest is Sam Rayburn,
Democrat, of Texas, who has served continuously sincc 4 March
1913. The Senator who has served longest is Walter Gcorge,
Democrat, of Georgia, who has served continuously since
8 November 1922.)

Since a Representative’s term of officc is only one-third as
long as a Senator’s, the rough equality of average length of
service in the two Houses may seem surprising. Part of thc ex-
planation is that there are a large number of essentially one-
party congressional districts, in which Representatives are
elected, within marginal States, in which Senators are clected.
In January 1953, for example, slightly over threc-fifths of the
Representatives had received more than 60 per cent of the votes
cast in their districts in their last clections. Only two-fifths of
the Senators had received more than 60 per cent of the votes
cast in their States in their last elections. Despite the fact that
members of both Houses from safe areas usually face competi-
tion in nominating elections, members from safe areas tend to
be re-elected more regularly than members from marginal
areas. Thus the higher fraction of House seats that are safe
helps raise the average length of service of Representatives to
be slightly more than that of Senators.

About three-quarters of the members of the 1953 Congress
had served in State and local offices before coming to Washing-
ton. They had been members of State legislatures, governors,
administrators, prosecuting attorneys, and judges. Twenty-nine
Senators and one Representative, for example, had been
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governors of their States. Leading congressmen served their
apprenticeship along with the rest. William Knowland, Repub-
lican, Senate majority leader in 1953 (and, as a result of the
Democratic gains in the November 1954 congressional election,
Senate minority leader in 1955), served in both Houses of the
California legislature; Lyndon Johnson, Democrat, Senate
minority leader in 1953 (and Senate majority leader in 1955),
served as a secretary to a Texas congressman and State director
of the National Youth Administration of Texas before his elec-
tion, first to the Housc of Representatives, and then to the
Senate. Joseph Martin, Republican, Speaker of the House in
1953 (and House minority leader in 1955), served in both
Houses of the Massachusetts legislature and as a State party
official; Sam Rayburn, Democrat, House minority leader in
1953 (and Speaker of the House in 1955), served in the Texas
House of Representatives, part of the time as its Speaker.

Usually over two-thirds of the members of Congress were
born in the Statcs they represent; and many of those who were
not moved to the States at an early age. Apart from the fact
that congressional service itself takes a man away from his
home State, American congressmen are parochial rather than
cosmopolitan in background. They are rooted deeply in the
States thcy represent.

Only about one in ten Americans over twenty-five years of
age has attended a course of study leading to a bachclor’s
degrec. But usually three-fourths or more of the congressmen
have at least a bachelor’s degree, most often a law degree. Law
is by far the most common previous or alternative occupation of
congressmen. About three-fifths of them have been lawyers.
Most of the rest have been business men, journalists, teachers,
real-estatc and insurance agents, farmers, and bankers. Very
few of them have been factory workers or regular members of
trade unions. Before World War 11, about two-fifths of the con-
gressmen had seen military service. In 1953 the fraction was
about three-fifths.

Congress is more Protestant than the country as a whole. In
1953 the National Council of the Churches of Christ in the
United States estimated that Protestant Church members out-
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numbered Catholic Church members by less than two to one.
But usually more than 70 per cent of the congressmen are
known to be Protestant, less than 20 per cent Catholic, and
about 1 per cent Jewish. The religious affiliations of about 10
per cent are usually unknown. When the New York Times asked
congressmen in 1948 about their churches, two Representatives,
with more political than religious fervour, answered that they
‘get around to them all’.!

Precise information about the racial and national back-
grounds of congressmen is unobtainable, but one important
racial group obviously has little direct representation. About
one in ten Americans is a Negro; yet in recent years only from
one to three Negroes, representing ‘Negro districts’ in New
York City and Chicago and—in the Eighty-fourth Congress
elected in 1954—a predominantly white district in Detroit, have
served in the House of Representatives. No Negro has served in
the Senate since ‘rcconstruction’ days. Women are also poorly
represented. In the most recent Congresses about ten to fifteen
have served in the House of Representatives and onec or two in
the Senate. (The total memberships of the two Houscs are 435
and g6 respectively.)

Finally, here are a few random facts from the New York Times’
survey of the 1948 Congress: Almost all congressmen had mar-
ried and stayed married. They had an average of slightly more
than two children. About 85 per cent of the members were
home-owners. Most-read magazines were Time, United States
News, Life, Newsweek, Reader’s Digest, and the Saturday Evening
Post, all of them Republican periodicals. About onc-fifth of the
congressmen played a musical instrument, usually the piano.
And two Senators, it was alleged, wore toupces.

Congressmen are, in sum, middle-aged middle and upper-
middle class Americans with strong local ties. Political activity
has been a part- or full-time occupation for most of them for a
long time. This political experience often-tempers the natural

1 John M. Willig, ‘Portrait of the Average Congressman’, The New York
Times Magazine, 23 May 1948, pp. 13, 34, and 38, at p. 34. Most of the
other facts in this chapter about the 1948 Congress are taken from this
article. Quoted with permission of the New York Times.
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conservatism and parochialism of their thinking but also tempts
them to protect themselves, politically and financially, from the
whims of the electorate by selling their services to well-organized
and wealthy pressure groups. Perhaps the most remarkable
thing about American congressmen, compared with British
M.P.s, is the lack of social differences between members of the
two major parties. They come from the same occupations, have
had the same education, and, despite partisan differences, think
in much the same way. Nothing provides more direct proof of
middlc class influence in American politics than the member-
ship, both Republican and Democratic, of Congress.

The most important fact about the constitutional organiza-
tion of Congress is that it is bicameral, with two Houses of dif-
ferent size, method of apportionment, frequency of election,
method of clection, qualifications for membership, and powers.
The Housc of Representatives has always been larger than the
Senatc. The first Congress had 65 Representatives and 26
Senators. The present Congress has 435 Representatlves and 96
Senators. Representatives are apportioned among the States
according to population; Scnators are apportioned two to a
State. All Representatives scrve coincident two-year terms;
Senators scrve six-ycar terms, with one-third of them retiring
every two years.

Originally, Recpresentatives were elected by popular vote,
Senators by State legislatures. Since 1913 Scnators have been
elected by popular vote, too, but State legislatures may em-
power governors to make temporary appointments to fill
vacancies that occur between general elections. Thus, when
Senator Taft, Republican, of Ohio, died in 1953, the Demo-
cratic Governor of Ohio appointed Thomas Burke, Democrat,
to fill the vacancy until after the November 1954 general elec-
tion. (George Bender, Republican, who defeated Burke in the
election, will serve until January 1957 when the six-year term
for which Taft was elected in 1950 expires.) Representatives can
never be appointed. The qualifications for membership in the
two Houses have already been given.

There are several differences in powers. The House of Repre-
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sentatives chooses its own Speaker; the Senate is presided over
by the Vice-President of the United States, who votes only to
break a tie. The House of Representatives has sole power of
impeachment, the Senate the sole power to try impeachments.
The House of Representatives, voting by State delegations,
chooses the President of the United States when no candidate
receives an electoral college majority, a power it has exercised
only in 1801 and 1825. The Senate, voting by individual mem-
bers, chooses the Vice-President under the same circumstances,
a power it has exercised only in 1837. All revenuc bills must
originate in the House of Representatives.

The most important differences in powers are that treaties
and a large number of presidential appointments are submitted
to the Senate but not to the House. “T'wo-thirds of the Senators
present’ must concur in making a treaty (on 13 June 1952 three
treaties were ratified when the Senator acting as presiding
officer voted ‘aye’ and the only other Senator in the chamber
remained silent); and a majority of Senators present must con-
cur in making an appointment. The one fundamental similarity
of power, however, is more important than all the differences.
All bills, including financial bills, to become law, must ultim-
ately pass through both chambers in the same form.

The framers of the Constitution had three rcasons for organiz-
ing the Senate differently from the House. They thought that
the Senate might serve partly as an advisory council to the
executive. They wanted the Senate to protect thc States with
small populations. And they wanted the Senate to act as a
conservative check on the popularly-elected House.

The hope that the Senate might act as an advisory council to
the executive was frustrated by the mutual sensitivity of the
President and Senate. The Senate has grown too large to act as
an executive council anyway, but even when it was a small body
it failed to advise as the framers intended. President Washington
tried to carry out their intention when negotiating an Indian
treaty. He appeared in the Senate chamber and asked the
Senators’ advice. The experiment failed, the President leaving
the chamber on the second day of consultation muttering,
according to William Crawford’s account, that ‘he would be
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damned if he ever went there again’. Written consultation be-
tween the President and Senate broke down in 1794 during the
negotiations leading to Jay’s Treaty with Great Britain. Since
then the President has usually sent a treaty to the Senate only
after the negotiations have ended.

The framers of the Constitution defended the power of the
Senate to advisc on and consent to appointments as a salutary
check on the President, but the check soon developed into the
system of organized political blackmail known as ‘senatorial
courtesy’. Under this system, it is customary for the President,
when selecting men for all but the highest national appoint-
ments, to consult the Senator or Senators of his party from the
State in which a nomince is to serve or, less commonly, from
which a nominee comes before sending a nomination to the
Senate. If there is no Senator of his party from the State, the
President usually consults the State party chairman. If the
President fails to consult the proper Senators, they may ask their
collcagues to vote against confirmation. By ‘scnatorial courtesy’
Senators of both parties will usually comply, thus defeating the
nomination. For example, the Senate rejected President Roose-
velt’s nominee for a national judgeship in Virginia in 1939 by
72 votes to 9 and President Truman’s nominee, a Virginian, for
a position on the Federal Trade Commission (a type of post
usually not subject to ‘senatorial courtesy’) in 1950 by 59 votes
to 14, in cach casc because the two Democratic Senators from
Virginia opposed the nomination.

In effect, the system usually makes the Senators the real
nominators, and the President the person who gives his consent.
Indeed, by custom, the Senators often consult members of the
House of Represcntatives who are of the same party about
appointments in their districts, so that some nominations are in
fact made by Representatives, though they are without a
shadow of constitutional authority.

The framers were more successful in implementing their
second purpose, to protect States with small populations. Not
that small States, as such, have been ranged against large in
senatorial controversics. It is possible to cite a few important
occasions when most of the Senators from small States voted
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against most of those from large States: in 1896, for example,
on a vote on a Free Silver Bill, 42 Senators defeated 35 Senators
who represented eight million more people. But there has been
no trace of a deliberate alliance among small States. Rather, the
equal representation of States in the Senate has given protection
to rural and sectional minorities. In this way, the intention of
the framers to safcguard geographical minoritics from the
‘tyranny’ of the popular majority has been substantially fulfilled.

Rural States are markedly overrepresented. The Bureau of
the Census estimated that 64 per cent of the American popula-
tion was urban in 1950. (It calls the population of communities
of 2,500 or more inhabitants urban.) Eighteen States with be-
tween 27 (North Dakota) and 50 per cent urban population
accounted for about 24 pecr cent of the population of all the
States and elected about 38 per cent of the Senators; seventeen
States with between 50 and 64 per cent urban population
accounted for about 25 per cent of the population of all the
States and elected about 35 per cent of the Senators; eight
States with between 64 and 8o per cent urban population
accounted for about 28 per cent of the population of all the
States and elected about 17 per cent of the Senators; and five
States with between 80 and 87 per cent (New Jersey) urban
population accounted for about 24 per cent of the population of
all the States and elected about 10 per cent of the Scnators. In
other words, States less urban than the country as a whole
accounted for about half the population and elected nearly
three-fourths of the Senators. The interests that benefit most
from the misrepresentative character of the Senate are small
farming and mining interests that are scattered across many
States, often with small populations but always with two Sena-
tors each: beet-sugar-farming, wool-growing, and silver-mining
interests, for example. Among sections the Mountain States
benefit most.

The protection to minority interests is not based solely on the
method of representation. The way the Senate conducts busi-
ness is just as important. By tacit ‘senatorial courtesy’ legislation
is rarely pressed that threatens seriously to impair sectional in-
terests. Thus it is possible for the Senate to work with virtually
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no limits on debate, which it could not do were bills adversely
affecting sectional minorities frequently introduced. Occasion-
ally Senators from one section seck to pass legislation strongly
opposed by Senators from another section, and the latter fili-
buster. The filibuster is almost invariably successful. Cloture has
never been applied to subduc a sectional minority.

The best known effect of this kind of ‘senatorial courtesy’ has
becn the failure of the Senate to do anything for southern
Negroes. Spasmodic efforts by northern Senators, mindful of
Negro voters in their own States, to pass anti-poll-tax, anti-
lynching, and Fair Employment Practices Commission bills
have always been blocked by southern Senators, representing
the white South. The present anti-filibustering rule, which re-
quires the votes of 64 Scnators before cloture can be applied,
makes it extrcmely unlikely that any important civil rights
legislation will be passed in the near future.

Before 1913 the third purpose of the framers, to make the
Senate a conservative check on the popularly-elected House,
was generally fulfilled. In the latter part of the nineteenth cen-
tury, as was mentioned in Chapter 5, the Senate sometimes had
the appearance of being a ‘rich man’s club’. But since 1913,
when the Scventeenth Amendment to the Constitution made
the Scnatc popularly clected, too, the Senate has almost lost its
obvious ‘plutocratic’ element. In recent years it has usually been
more liberal than the House of Representatives.

The usual explanation is that, despite rural overrepresenta-
tion in the Senate, all but a few Senators must take urban senti-
ment into account. In 1950 84 of the 96 Senators came from
States with at least onc city of over 50,000 inhabitants and 70
of the g6 Senators from States with at least one city of over
100,000 inhabitants. On the other hand, it has been unofficially
estimated that 265 of the 435 Representatives come from dis-
tricts in which rural and small-town (less than 10,000 inhabi-
tants) voters predominatc. Rural gerrymandering makes it poss-
ible for about one-half of the electorate to elect about three-
ﬁfthg of the Representatives. A majority of Representatives can
almost ignore the opinions of people living in cities. Since
liberalism now finds its greatest support in cities, the majority
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of Senators are more likely to adopt liberal, or at least moderate,
attitudes than a majority of Representatives.

Contrary to the expectations of the framers, the Senate has
turned out to be more powerful than the House. There are
several reasons for its superiority. The longer term and greater
dignity of a Senator attract political leaders to the Senate rather
than the House, and their appearance in the Senate enhances
the prestige of being a Senator still more. It is through the
Senate that most national patronage is siphoned to the State
party machines. The Senate has more influence than the House
over the conduct of foreign affairs, though now that many for-
eign commitments require appropriations the House is gaining
influence in this field.

Above all, the way the Senate does business puts it in a better
bargaining position than the House. Virtually unlimited sena-
torial debate usually makes it necessary for the House of Repre-
sentatives, which works under almost continuous cloture, to
concede more than the Senate when the two chambers really
disagree. For spokesmen for the Scnate know that a majority in
the House which has the support of the Speaker can usually
force concessions through, while they can plead that they can-
not concede very much without provoking a filibuster in their
own chamber. Similarly, virtually unlimited senatorial debate
usually makes it necessary for the President to concede more to
opinion in the Semate than to opinion in the House. The ultim-
ate effect of ‘senatorial courtesy’ is to make the American Senate
the most powerful second chamber in the world.

The legislative process is basically the same in the two
Houses. The House of Representatives is more tightly organized
than the Senate. The Speaker—that is, the leader of the major-
ity party in the House—has a great deal of influence. The
House Rules Committee, a bipartisan committee on which the
majority party in the House has a majority of places, and which
in practice is dominated by senior members of both parties,
very largely determines the order of business. Standing commit-
tees are more influential in the House than in the Senate.

But this tighter organization fails to produce effective govern-
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ment by the majority of the House. One reason is that its power
is largely negative. It can often prevent business from being
taken up, but it cannot often force business through, unless it is
a special piece of business like a bill reported from a joint con-
ferencc committece of Senators and Representatives. A second
reason, which largely accounts for the first, is that the organiza-
tion often does not represent the will of thec majority of the
House. The nearly pervasive seniority system usually puts ‘Old
Guard’ Republicans and southern Democrats in the Speaker’s
chair, on the Rules Committee, and into the chairmanships of
the standing committees. These men are often more conserva-
tive than the House as a whole.

The seniority system is a substitute for a real party system of
appointing men to key congressional posts. It is a sign, in both
Houses of Congress, that the partisan majority is unable to
direct affairs.

The major work of the legislative process is performed by the
standing committees of the two chambers. About 10,000 to
15,000 bills are introduced in the House or Senate every two
years, that is, during the period for which Representatives are
clected. With extremely rare exceptions, every bill is referred to
a standing committec for study and recommendation. The
standing committecs promptly bury most of the bills and
eventually report back on perhaps a fifth or a third of them.
About 1,500 to 2,000 acts are ﬁnally passed by both Houses,
perhaps about one-half public and one-half private acts, the
proportions varying a good deal from year to year. On the
floor of the Houses, many of the acts pass by unanimous consent,
and usually only from 120 to 160 Senate bills and from 200 to
250 House bills are debated for over a half-hour during the two-
year period. Most of the discussion about legislation takes place
in the committees.

Since the Legislative Reorganization Act of 1946 went into
effect in 1947, there have been fifteen standing committees in
the Senate and nincteen in the House. In the Eighty-third
Congress there were also ten or more joint committees with
members from both chambers and a varying but always small

number of special and select committees, including the majority
L 161



CONGRESS

and minority party policy committees of the Senate. Each
standing committee is named in accordance with the type of
bills referred to it. In the Senate, for example, the Appropria-
tions, Armed Services, Finance, Forcign Relations, and Labor
and Public Welfare committces are among the fifteen. In the
House of Represcntatives the Appropriations, Armed Services,
Ways and Means, Foreign Affairs, Education and Labor,
Rules, and Un-American Activitics committees are among the
nineteen. Overlapping of jurisdiction is inevitable, however;
and part of the parliamentary tactics of the supporters of a bill
is to guide the presiding officer or, in case of appeal, the
chamber so that the bill is referred to the friendliest of the
committees which might receive it.

The standing committees are bipartisan with their party
composition usually roughly proportional to that of the whole
House. With a few exceptions, each Scnator serves on two
standing committees and each Representative on one. Con-
gressmen tend to find places on committees dealing with legis-
lation of particular interest to their constituents. Committees
dealing with water-resources development legislation, for ex-
ample, are usually composed almost entirely of members from
States or districts in which water-resources development policy
is important. Committees dealing with agricultural legislation
have a disproportionate numbcr of members from agricultural
areas. Committees are not, therefore, truly representative
samples of the Houses as wholes.

The chairman of a standing committee is nearly always the
senior member of the majority party on the committec, unless
the senior member is chairman of another committee, in which
case the second senior member of the majority party serves.
Seniority is reckoned on the basis of continuous service. This
method of selection ensures that most key committee chairman-
ships are held by Senators and Representatives from safe seats,
that is, by ‘Old Guard’ Republicans and southern Democrats.
The chairman has a great deal of influence over the conduct of
committee business.

Committees may hold hearings, open or secret, on a bill or

group of bills, at which outside persons may be heard and ques-
162



CONGRESS

tioned. Minutes are kept of the hearings; and, after private dis-
cussion among committee members, reports are written for
bills reported, favourably or unfavourably, to the whole House.
On major bills there are usually majority and minority reports,
often preparcd without regard to party lines. Usually major
bills are reported with substantial amendments to which a
committce minority may again take exception. ‘Administration
measurcs’ receive no official priority. Indeed, officially they do
not exist, for all bills are introduced by members of Congress
acting as individuals. In practice, ‘administration spokesmen’
often introduce major bills from the executive branch which are
given unofficial priority.

The part standing committees play in the passage of a bill is
illustrated by the legislative history of the Employment Act of
1946. At the cnd of 1944 a ‘Full Employment’ bill was drafted
under the leadership of Senator James Murray, Democrat, of
Montana, chairman of the War Contracts subcommittee of the
Senate committec on Military Affairs, and printed in the year-
end report of the subcommittee to the full committec. (Before
1947 the numbers and titles of the standing committees in the
two Houses were diffcrent from what they arc now.) In January
1945 Scnator Murray introduced a revised version on the floor
of the Senate. The sponsors of the bill had it referred to the
Banking and Currency committee, chaired by Senator Robert
Wagner, Democrat, of New York, a supporter of the bill. This
meant that the public hearings, handled by a subcommittee of
which Senator Wagner was also chairman, were held under
friendly auspices.

The Banking and Currency subcommittee then went into
executive (private) session, from which a new version of the bill
was reported favourably to the full committee over the opposi-
tion of a minority led by Senator Robert Taft, Republican, of
Ohio. The subcommittee version, amended slightly in executive
scssion of the full committee, was in turn reported favourably
to the Senate by thirteen members of the full committee, eleven
Democrats and two Republicans. One Democrat and six
Republicans issued a hostile minority report. The bill, amended

further, was passed by the Senate on 28 September 1945.
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Meanwhile, the ‘Full Employment’ bill was introduced in the
House of Representatives by Representative Wright Patman,
Democrat, of Texas. Here the bill was referred to the hostile
House committee on Expenditures in the Execcutive Depart-
ments rather than the more friendly House Banking and Cur-
rency committee or House Labor committee. Under the chair-
manship of Representative Carter Manasco, Democrat, of
Alabama, who believed America is a ‘republic’ not a ‘demo-
cracy’, public hearings were conducted to help the opponents of
full employment legislation.

Although by the time the Housc committee went into execu-
tive session it had three bills to deal with—the original bill as
introduced in the House in February 1945, the version passed
by the Senate in September 1945, and a bill introduced by
Representative Charles LaFollette, Republican, of Indiana—
the conservative majority on the committee set up a subcom-
mittee to draft another measure. This mecasure, entitled an
‘Employment and Production’ act, was reported to the whole
House in December 1945. A bipartisan majority of the full
committee supported this version over the opposition of two
committee minorities, an cxtremely conservative one of one
Democrat and three Republicans, and a liberal onc of three
Democrats and one Republican. The measure endorsed by the
majority was passed by the Housc. This meant that the Senate
and House bills were different, but a compromise bill passed
both chambers and was signed by President Truman in Feb-
ruary 1946.!

The compromise bill was drafted in a joint conference com-
mittee. The joint conference committee is one of the most
important pieces of American constitutional machinery, though
unknown to the written Constitution. A joint conference com-
mittee is appointed for about one in ten bills that pass both
chambers, and is usually required for a major bill. As its name
suggests, it serves as the means for effecting a compromise be-
tween the Senate and House versions of a bill when neither

1 For a full account of the passage of the Employment Act, see Stephen
K. Bailey, Congress Makes A Law (New York: Columbia University Press,
1950).
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chamber is willing to accept the version of the other, and is
made up of members of the two Houses. In practice, the mem-
bers arc usually senior members of both parties from the stand-
ing committces that have dcalt with the bill. Thus again con-
gressmen from safe scats are unduly represented at a key point
in the legislative process.

Both Houses have had great difficulty in restraining confer-
ence committees, which are supposed to change bills only at
points where the two chambers disagree. Some of the most
flagrant violations of this rule have occurred in connection with
tariff legislation. Conference committees have compromised
conflicting rates of duty by setting higher rates than either
House, and have extended protection to commodities after both
chambers have denied protection. The Legislative Reorganiza-
tion Act of 1946 reaffirmed the old rule, but on one occasion in
1948 Senator J. William Fulbright satirically congratulated con-
ferees for once again ‘forthrightly disregarding the wishes of
common lay Members of the Senate and the House’. The con-
ferees are able to take liberties, particularly near the end of a
session, because their reports often virtually have to be accepted.

Among the important committces of Congress are, finally,
the spccial investigating committees. Congress, or one of its
Houses, may authorize a special investigating committee, one
of the regular standing committees, a joint executive-congres-
sional commission, an executive agency, or a partly-govern-
mental, partly-private group to conduct an investigation in its
behalf. The way the purely congressional committees, special
and standing, investigate reveals a good deal about Congress.

The first congressional investigation was held in 1792 into a
disaster that befell a gencral sent to shoot Indians. From then
until 1925 there were about 300 formal congressional investiga-
tions. In the last thirty years the number has expanded greatly:
there were 165 investigations in the first four years of the Roose-
velt administration, for example. Investigations now constitute
one of the most famous, or infamous, aspects of congressional
activity.

The methods of the congressional committees vary enor-
mously, not only because thg subjects investigated require
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different treatment, but also because what the committees
attempt to do and who serves on them vary so much. Sometimes
congressmen seek information directly uscful to them in legis-
lating. Sometimes they are after information, about corruption
in an executive department for example, with no direct legisla-
tive purpose in mind. Often they are really seeking to give
publicity to information as a means of arousing public opinion.
And sometimes they are really serving the private purpose of
one congressman. Thus in 1942 Representative Eugene Cox of
Georgia had himself made chairman of a committee to investi-
gate the Federal Communications Commission after the Com-
mission had reported his illegal pressure tactics in connection
with its work to the Department of Justice. He was induced to
resign from the committee some time after the F.C.C. scnt the
facts of his illegal acceptance of a $2,500 chequc to the Speaker,
but was still able to help persuade the House to cut the annual
recommended appropriation for the Commission by 25 per cent.

That Representative Cox was originally made chairman of
the investigating committee despite his proved direct personal
interest is not typical. But it is typical that thc congressmen
most interested politically in the investigation scrve on the in-
vestigating committee. This means that, though they arc drawn
from both parties, the members of the committec may not be at
all representative of Congress as a whole. The Un-American
Activities committee attracts the extreme right-wing, just as the
investigation of lobbying by private power intcrests in 1935
attracted liberal Senator, now Justice, Hugo Black. In this, as
in almost everything else, Congress is fragmented and each
small group of congressmen goes its own way. One may speak
of an overall ‘congressional courtesy’, a sort of legislative
laissez-faire.

The most objectionable forms of congressional investigating
tactics could be prevented by strengthening party government
in Congress, so that the majority party could control, and take
responsibility for, the choice of committee chairmen and their
methods. Stronger party control would strike at ‘congressional
courtesy’ of all kinds. One unfortunate result would be that

desirable investigations of executive activities would be cur-
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tailed. Even the small measure of organized party control in the
House of Representatives has been enough to make it a less
effective investigator than the Senate of an administration that
is of the same party as the majority of the chamber. On the
other hand, effective party government and responsibility
might reduce the need for investigations.

Bills pour out of the legislative standing committees on to the
floors of the two Houses. There cliques and ‘blocs’ of congress-
men push and resist the bills as they move and stall through the
maze of procedural rules regulating the conduct of business. No
onc group controls the major flow of laws. In each chamber
therc are party committees and caucuses, party leaders, and
party campaign committees; but, except when electing con-
gressional officers and making a few patronage appointments
among the staff of Congress, the parties rarely act as units.
Significantly, there are not even nominal congressional party
organizations embracing members in both Houses. In the
absence of party control laws are passed by ‘log-rolling’, that is,
by temporary alliances among small groups of congressmen.
The majority that passes one law may not be the majority that
passes the next.

What does it mean to a congressman to be virtually free
from the party whip? It does not mean that he carefully studies
each bill and votes on its merits. A conscientious congressman
is far too busy. He is busy with committee work: attending
hearings, conferring about bills, and writing reports. He is busy
with constituency mail: in 1948 the average Representative
received go letters a day and the average Senator 325. A con-
gressman is busy with constituents: in 1948 the average Repre-
sentative had ten visitors a day and the average Senator
fourteen.

A congressman is busy for constituents: he presses thousands
of constituents’ claims on administrative agencies. This inter-
ference with the details of administration goes much further
than in Great Britain, where claims taken up by M.P.’s are put
to the ministers and their secretaries; for congressmen may go
directly to the civil servants handling the cases they are inter-
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ested in and, as a consequence of the detailed control Congress
has over appropriations for the executive departments, they are
able to put on a great deal of pressure. In this respect, the
separation of powers between the lcgislative and executive
branches is far less rigid in America than in Great Britain.
Although widcly deprecated as a corrupting influence on ad-
ministration, the American practice forestalls or remedics many
of the petty abuses of burcaucratic power.

Congressmen, especially Senators, receive substantial allow-
ances for staff help. The Legislative Reorganization Act of 1946
and subsequent legislation have improved the general staffing
of Congress a great deal. But for most members the congres-
sional work-load is still staggering: in 1948, according to the
New York Times, the average congressman arrived at his office
at 8.48 a.m., left at 6.31 p.m., and with his ‘homework’ averaged
an eleven-hour working day. Very little of his time is spent
studying bills that are not referred to his committee.

On most bills a congressman must vote as someone clse tells
him. A congressman specializes in a few subjects and othcrwise
follows the lead of friends who specialize in other subjects. In-
formal, personal cliques arc formed, as well as the more obvious
‘blocs’ of ‘silver’ Senators and ‘corn’ and ‘cotton’ congressmen.
A few congressmen, by force of intelligence or appearance of
intelligence, become leaders across a wide range of public poli-
cies and help create some order out of the legislative chaos. That
their influence is more personal than partisan is illustrated by
the career of the most important congressman of recent years,
Senator Robert Taft. Because of his personal competence he
became the leading Republican Senator before he was elected
to a nominally important party post; and throughout President
Truman’s second term, despitc the fact that the Democrats had
a majority in the Senate, he was the most influential member
of his chamber. The rare chance for developing an effective
partisan legislative programme within Congress during Presi-
dent Eisenhower’s administration, when Senator Taft’s unique
position in the Congress of 1953 was joined with (at least the
appearance of) his co-operation with the new Republican

President, ended with the Senator’s death.
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Fundamentally, a congressman takes his voting cues from
pressurc groups. He chooses whom to follow in the chamber
primarily by deciding who are the most effective spokesmen for
those interests which he favours or wants to placate. Naturally,
the pressure groups that exert the greatest pressurc on him are
those important in his district. One of these ‘pressure groups’
may sometimes be the supporters of the national administration:
when the President is very popular with the voters, many con-
gressmen follow the lead of ‘administration spokesmen’ 'in Con-
gress. But generally local voters seem to look to the President
and congressmen for different things. It has been said that the
President is now elected by consumer interests but Congress by
producer interests. Presidential elections are now fought primar-
ily on great national and international issues but congressional
elections are still fought largely on issues affecting local crops
and industries. ‘If a legislator is sent here from a ‘“bean”
section’, explained one congressman to his colleagues in 1942,
‘he will—and seemingly must—protect beans. His constituents
demand it to be his first interest.’

In the complexity and confusion of congressional activity,
however, thc unorganized local clectorate loses track of its
congressman. He falls primarily under the influence of the
strongest groups—business, labour, large-farming, ex-service-
man, and religious groups, for example—which maintain lob-
bies in Washington and the State capitals and organizations in
many, if not all, the constituencics. (The law requiring the regis-
tration of organizations attempting to influence national legis-
lation and the report of their expenditures is so ineffective that
it would be pointless to cite the amounts reported by the few
hundred organizations that have registercd.) To the extent that
the national political parties have become identified with differ-
ent social classes, some of the groups have tended to align them-
selves with the parties. Business and large-farming groups are
now overwhelmingly Republican and they exercise a unifying
control over Republicans, and many southern Democrats, in
Congress that the formal congressional party machinery has
rarely exercised; business power was the social basis of Senator
Taft’s influence over his colleagues. Labour groups have often
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been almost as effective among northern Democrats. Thus,
because the majority of members within each of the major par-
tisan groups in Congress—Republicans, southern Democrats,
and northern Democrats—usually come from roughly the same
kind of districts and are subject to the same kind of pressure-
group influence, there is at least a moderatc partisan character
to most major congressional roll calls.

But other special intcrests still extract special favours from the
government by cutting across party lines. Party leaders find it
impossible to hold their lines in Congress, for example, when the
Amecrican Legion, the chief ex-servicemen’s organization, makes
a raid on the Treasury. The most effective resistance to such a
pressurc group has come from the House Rules Committce,
which can often block consideration of measures the majority of
congressmen dislike but darc not openly oppose, and the
President, who can veto legislation. Even so, the American
Legion forced Congress to pass bonus bills over the vetoes of
Presidents Harding, Coolidge, Hoover, and Roosevelt. (Con-
gress overrides a veto by two-thirds majorities of those voting
in each House on roll-call votes.) The story is the same, then,
regardless of which party is in office.

The strong influence pressure groups have on congressmen
means that congressional dcbate usually has no more direct
effect on congressional voting than parliamentary dcbate on
parliamentary voting. Alben Barkley, when Democratic major-
ity leader in the Senate, once criticized his fellow members as
follows:

‘.. . I do not know what has happened to the Senate of the
United States. I regret to say what I am going to say, but it
seems to me that it has reached an all-time peak in irresponsi-
bility of attendance on the floor of the Senate. We can get but
few Senators to come here while there is under consideration
one of the most important matters that will be before the Senate
in weeks, involving billions of dollars worth of property; and
when the debate has been concluded Senators will come troop-
ing in, asking somebody at the door what the Senate is voting
on and how they should vote. It does not present a very encour-
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aging picture of deliberation in the Senate of the United
States.’

This is, mutatis mutandis, the kind of criticism made of the ‘party
drudges’ of the House of Commons. It shows how misdirected
most of the criticism is.

That the choice for modern legislators is largely between
voting according to party and voting according to conscience is
a myth. It is largely between voting according to party and
voting according to pressure group. The British M.P. votes
according to party, the American congressman according to
pressure group. In both cases it is usually possible to salve the
conscience. Indeed, congressmen are usually willing servants of
the organized interests they support. As parochial upper-
middle class Americans, many congressman are attached by
sympathy as well as expedicncy to local interests and the great
organized intercsts which, with the cxception of the labour
groups, are upper middle class in outlook too. In short, con-
gressmen are usually themselves the ‘lobbyists’.

The chief advantage of legislation passed without strong
pressure from party whips is said to be that it is based on the
‘consensus’ of members representing the diverse regional and
other spccial interests of the nation regardless of party and that
such lcgislation is more likely to reflect the broad yet complex,
steady yct ever-changing, currents of opinion in the country
than legislation passed by disciplined, transicnt partisan majori-
ties. Government by ‘conscnsus’ is an ideal firmly rooted in the
Amcrican constitutional tradition. Its emphasis on modcration
befits a middle class society. It would be unjust to fail to recog-
nizc the efforts of many congressmen to make the ideal a reality.
But it would be a mistake not to keep in mind that unless ‘con-
sensus’ is guided by the President it is merely ‘log-rolling’.

The shortcomings of legislation passed under pressure from
special interests are that it is largely irresponsible (pressure
groups do not submit their claims directly to the whole elector-
ate), often incoherent (different combinations of ‘lobbyists’ pass
conflicting laws), and always ncglectful of great common in-
terests (those of consumers, for example) that can be effectively
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represented only by responsible national parties. These are, in
other words, the shortcomings of ‘congressional courtesy’, which
in the absence of responsible party government allows little
groups of congressmen to dominate segments of public policy,
chiefly by entrenching themselves in the rclevant legislative
standing committees. In politics the whole is more than the
sum of its parts, but the American Congress is made up only
of the parts. No congressional organ represents the nation as a
whole.
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Chapter 8

The National Administration

administration by describing its co-ordinating organs. Of

these, the prime one is the presidency, for the President is
constitutionally the chief executive. However, thc President
needs help in supervising the conduct of administration: in
January 1953 at least fifty departments and other agencies re-
ported directly to him. His effectiveness in exercising his
authority, and therefore the adequacy of the co-ordination of
Amecrican national administration, largely depends on the form
the help takes.

Below the presidency, the cabinet has formally been the most
important co-ordinating organ. It now consists of the hcads of
ten departments: the Department of State, Department of the
Treasury, Department of Defense, Department of Justice, Post
Office Department, Department of the Interior, Department of
Agriculture, Department of Commerce, Department of Labor,
and Dcpartment of Health, Education, and Welfare. In June
1953 these departments cmployed about 85 per cent of the
civilian employees of the national government. But, though the
cabinet meets often and maintains its prestige as the highest
advisory body to the President, it has usually failed in practice.

‘White House advisers’ rather than the cabinet have usually
performed the task of helping the President co-ordinate the
machinery of administration. Some of the advisers may have
been cabinet members, but they have served as co-ordinators
because of their individual personal relations with the President,
not because they have been in the cabinet. Many of the ad-
visers have not been in it. President Andrew Jackson had his
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‘kitchen cabinet’. President Woodrow Wilson had, among
others, Colonel Edward House. President Franklin Roosevelt
had his ‘brains trust’. During the Second World War he had,
among others, Harry Hopkins, who became the second most
influential man in American government after he had lcft the
cabinet and, indeed, while he held no official post at all.

At first President Eisenhower seemed to follow the usual
practice, though perhaps he paid more homage than usual to
cabinet prestige. Martin Durkin, first Secrctary of Labor in the
Eisenhower cabinet, when explaining his resignation from it in
September 1953 to the convention of the American Fedcration
of Labor, referred several times to efforts of the White House
staff to work out proposcd amendments to existing labour legis-
lation that would satisfy him and others whosc views had to be
considered. He madc no mention of the cabinet as a co-ordinat-
ing agency. In November 1954, however, the President created
a secretariat to organize the work of the cabinet and record its
decisions. His action should make cabinet meetings more uscful
than they have been in the past.

The failure of the cabinet to co-ordinate has been recognized
in legislation that permitted the establishment of the Executive
Office of the President in 1939 and has subsequently enhanced
its importance. The Exccutive Office of the President now in-
cludes as its permanent parts the White House Office, the
Council of Economic Advisers, the Office of Defense Mobiliza-
tion, the Bureau of the Budget, and the National Sccurity
Council.?

The White House Office is composed of the Assistant to the
President, other assistants, secretaries, military aides, special
advisers, and their staffs. Its most important members handle
presidential relations with the administrative departments and
agencies, Congress, and the press. The Council of Economic
Advisers, the institutional expression of Keynesian economics
as filtered through the American political process, is composed

1 Many of the references in this chapter to the details of administrative
organization are based on information in the official United States Govern-
ment Organization Manual 195455 (Washington: Government Printing Office,
1954), which is ‘revised as of July 1, 1954’. The present tense is usually used
here to describe the arrangements of that date.
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of three economists whose appointments are confirmed by the
Senate and a small staff. Its chairman reports to the President.
The Office of Defense Mobilization is responsible for working
out mobilization and stockpiling plans for both current and
possible future defence needs. Its head is a member of the
National Security Council.

The Bureau of the Budget and the National Security Council
are major co-ordinating organs. The Bureau of the Budget was
created in 1921 and remained technically part of the Treasury
Department until 1939, when it was transferred to the Executive
Office. Its Director is appointed by the President without sena-
torial confirmation and is responsible to the President alone.
The Bureau has become the most important instrument of
presidential supervision of administrative management. It is
authorized to control the relations of administrative agencies
with Congress: it is the clearing house for their requests for
money and proposals for legislation, though leading members
of thc White House Office censor the main legislative recom-
mcndations. The Bureau is charged with making studies dir-
ected towards improving administrative procedures, and with
taking action to reduce duplication of efforts in the collection of
statistical information by agencies.

The National Security Council was created in 1947, and put
in the Executive Office in 1949, to ‘advise the President with
respect to the integration of domestic, foreign, and military
policies relating to national security’. By law the President is
chairman and the Vice-President, secretaries of State and De-
fense, and heads of the Foreign Operations Administration and
the Office of Defense Mobilization are members. With the con-
sent of the Senate the President may invite other secretaries and
under-secretaries of the cabinet and military departments to
become members. The Council receives reports from the Cen-
tral Intelligence Agency, which is subordinate to it, and, for
example, from the Atomic Energy Commission, which is not.
It has as staff a special assistant to the President, an executive
secretary, and a secretariat and since 1953 has been assisted by
an Operations Co-ordinating Board, composed of the Under
Secretary of State, Deputy Secretary of Defense, Director of the
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Foreign Operations Administration, Director of the Central
Intelligence Agency, and a representative of the President, and
created to ‘co-ordinate the development by departments and
agencies of detailed operational plans to carry out national
security policies’. In the first few years of its existence the
National Security Council became by far the most important
collegiate body for co-ordinating policy in- the American
national administration.

In December 1954 President Eisenhower created by executive
order a Council on Foreign Economic Policy, with a special
assistant to the President as its head and the secretaries of
State, the Treasury, Commerce, and Agriculture and the Direc-
tor of the Foreign Operations Administration, or their principal
deputies, as its ‘initial basic membership’, to co-ordinate activi-
ties in the field indicated by its title. The President instructed
the chairman to ‘establish appropriate working rclations with
the National Security Council and the National Advisory
Council on International Monctary and Financial Problems’.
The new Council may become a permanent part of the Execu-
tive Office of the President.

The development of the Executive Office of the President
since 1939 and particularly the rapid growth in the importance
of the National Sccurity Council since 1947 indicate how badly
the co-ordinating machinery was needed. They raise the ques-
tions why the cabinet failed to meet the need and whether the
organs that have been developed arc an adequate substitute for
cabinet control of administration.

An American version of cabinet government in administra-
tion failed to develop for several reasons. The first is that the
American political parties do not groom a cabinet any more
than they groom a President. There is no American equivalent
of the British ‘shadow cabinet’.

This means that most members of a new cabinet have not
been accustomed, individually, to giving serious consideration
to the implementation of a wide range of public policies. The
Postmaster General is normally a professional politician who is
chiefly concerned with distributing patronage. He is rarely in-
terested in co-ordinating policy and administration. Other
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cabinet members are often men with little experience in govern-
ment administration, though usually with a good deal of experi-
ence in either government or administration as, for example,
ex-congressmen or ex-business men. The absence of a ‘shadow
cabinet’ means, too, that the members of the cabinet have not
been accustomed, collectively, to working together as a team.
Indeed, some of them sometimes meet other members for the
first time at their first cabinct meeting. The cabinet members
fall naturally into the habit of dealing with the President
individually.

It is nearly the root of the matter that the President has per-
mitted, oftcn even encouraged, them to deal with him individu-
ally. The fact that the President can override the collective
opinion of the cabinet is frequently stressed in explanations of
the failurc of the cabinct, usually by citing the story of President
Lincoln ending a discussion of a point on which all seven mem-
bers of the Civil War cabinet had opposed him by saying:
‘Seven nays, onc aye—the ayes have it.” Doubtless, this fact
makes a cabinet member prefer putting his proposals to the
President in private to purtting them in a cabinet meeting, where
other members may persuade the President to reject them; for
it is the President alone who makes the final decision in either
case. But what is important is that the President has usually
allowed the cabinet member to indulge his preference. The
President has failed to use the cabinet as an instrument for
clearing the proposals of one member with the others.

The cabinet is, in fact, not simply the creature of the Presi-
dent. Its membership is defined by law. The President cannot
make the head of an agency a cabinet member without the
consent of Congress. President Truman sought, for example, to
turn the Federal Security Agency, a large national administra-
tive unit, into a cabinet department, but Congress refused to
allow him to raise the status of an agency whose head was one
of the most outspoken advocates of national health insurance.
After President Eisenhower took office, Congress agreed to turn
the Federal Security Agency into the cabinet Department of
Health, Education, and Welfare.

The President can invite others besides the formal members
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to cabinet meetings. The Vice-President, the Assistant to the
President, the Director of the Bureau of the Budget, and the
head of the Foreign Operations Administration, for example,
have attended meetings of the Eisenhower cabinet. The legal
restriction on cabinet membership could be only of symbolic
importance. But it does seem to have excrcised some restraint
on the inclusion of unofficial members and the part they have
played at meetings.

Moreover, the President is not entirely free to choose the men
he wants as members. Although there are no fixed customs, it is
often considered necessary for him to appoint men from various
factions of the coalition that has elected him and from various
regions of the country. It is sometimes thought dcsirable that
he appoint at lcast one Catholic, and probably most future
Presidents will follow Presidents Franklin Roosevelt and Eisen-
hower in appointing at least one woman It is likely, therefore,
that the President soon finds that he does not work well with all
the members of the cabinet whom he felt constrained to choose
when entering office. And in a cabinet that has never had more
than ten posts there is little scope for mecting even a few of the
special claims for places and making sure that all the key presi-
dential advisers are included.

The President’s nominees must be confirmed by the Senate.
Confirmation is rarely withheld, partly because ‘senatorial
courtesy’ does not apply to cabinct posts, partly because the
Senate recognizes that the President’s choice of men to work
directly with him ought generally to be respected, but partly
because the President sometimes avoids naming the man he
wants if he believes that the nomination might not be con-
firmed. Senatorial power thus sometimes limits further the
President’s freedom of choice.

Again, while the President may in theory always dismiss a
cabinet member in whom he has lost confidence, Congress
sometimes limits his practical power to dismiss a cabinet mem-
ber who is popular there. The confirmation proceedings of a
successor may be unpleasant, and so may the next committee
hearings on appropriations for the department concerned. The
situation should not be exaggerated. Despite the restrictions
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mentioned, the American President is much freer from party
and legislative pressures than the British Prime Minister in
selecting and changing his cabinet. But the Prime Minister
receives in return control of his party and the legislature. The
President does not.

The root of the matter scems to be, indeed, that when the
President tries, as most new Presidents do try, to treat the
cabinet as a collective unit for co-ordinating policy and admin-
istration, he finds that it puts inconvenient restrictions on his
freedom of action without any obvious compensating advan-
tages. It is true that a strong cabinet, especially if expanded into
an executive-legislative council, might to some cxtent bridge
the division between the President and Congress, as well as im-
prove the supervision of administration, but since the President
has usually been no more willing than Congress to make im-
mediate sacrifices in order to develop a more ‘responsible’ rela-
tionship between the two branches, he has usually preferred to
use co-ordinating machinery that ensures his ‘irresponsibility’.
Although many of the other officials on whom the President
relies also require senatorial confirmation, some do not; and in
any case the fact that there are many of them mecans, first, that
within certain limits the President may shift co-ordinating
authority from one group of officials to another without making
formal changes which cnable Congress to interfere (Franklin
Roosevelt was adept at this game) and, second, that the Presi-
dent retains fully the final power of co-ordination. The sole
head of the Executive Office of the President is the President.

It follows that the organs the President uses for co-ordination
are not in themsclves an adequate substitute for an effective
cabinet. The development of the Executive Office of the Presi-
dent has made it physically possible, though perhaps only
barely so, for the President to carry the much greater adminis-
trative burden put upon him in recent years; but the Executive
Office does not itself co-ordinate all aspects of administation.
Whether presidential co-ordination is as effective in American
government as cabinet co-ordination in British government
depends largely on the personal administrative capacity of the
President. The American political system relies somewhat more
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than the British on a man rather than an institution. The
trouble is that a President is not often chosen primarily for his
administrative ability; it is largely a matter of luck if he has it.
The establishment of a cabinet secrctariat in November 1954,
however, may be a first step in a new development of profound
importance.

There are limits, in any case, to the President’s control of the
national administration. The structure of administration is
determined by law in America in much more detail than in
Great Britain. The legal relations between administrative units
and the President vary a great deal: some units are fully under
his direction, others are only under his direction in some
respects, and others are not under his direction at all. The
practical relations vary a great deal, too, though not always in
accordance with the legal relations. A bricf survey of the main
categories of administrative units shows how mistaken it would
be to equate presidential executive authority with administra-
tive power in the American national government.

The two broadest categories are the cabinet departments and
the other agencies, but it is useful to describe three groups of
units separately: the independent regulatory commissions,
government corporations, and judicial and congressional ad-
ministrative agencies. This section deals with the first two
categories, and the next section with the special aspects of the
last three.

The ten cabinet departments are the core of the administra-
tion. They form a category in general more fully under the
direction of the President than the others. Functions are appor-
tioned among them on the principle of assembling in one
department activities and services with a related object: the
Department of State, the conduct of foreign relations; the
Department of the Treasury, the conduct of national fiscal
affairs; the Dcpartment of Defense, the conduct of military
affairs; the Department of Justice, the enforcement of national
law; the Post Office Department, the operation of postal ser-
vices; the Department of the Interior, the protection and devel-

opment of natural resources; the Department of Agriculture,
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the conduct of national agricultural and forestal policies; the
Department of Commerce, the promotion of business com-
mercc; the Department of Labor, the conduct of national labour
policies; and the Department of Health, Education, and Wel-
fare, the conduct of national social services. There are, however,
real and apparent anomalies, often accounted for by the history
of administrative development. The Department of the In-
terior, for example, is the American Colonial Office. It has
administered relations with the American Indians since its
establishment in 1849; as a natural extension of activities, it
took over the administration of relations with the continental
Territories from the Department of State in 1873; and it has
gradually taken over the administration of relations with the
insular possessions from the Army and Navy. (The Secretary of
the Army still supervises thc administration of the Canal Zone.)

In addition, there are incvitably many borderline cases. The
United States Coast Guard and the United States Secret Ser-
vice are parts of the Department of the Treasury, though they
perform other functions than preventing smuggling and coun-
terfeiting. The Immigration and Naturalization Service was
transferred from the Department of Labor to the Department
of Justice in 1940. A perennial issue in administrative politics
has been whether river control projects should be undertaken
by the Bureau of Reclamation of the Department of the Interior
or the Army Corps of Engineers—or ad hoc agencies like the
Tennessee Valley Authority.

Indeed, the chief source of confusion in the allocation of
activities among national administrative units has not been the
claims of the different cabinet departments but the use of ad hoc
agencies outside all of them. The number of the independent
agencics varies a good deal from time to time, but even if the
independent regulatory commissions, government corporations,
and judicial and congressional agencies are not counted, the
number in the last decade has always been larger than the num-
ber of cabinet departments. The category of the other agencies
includes a few large ones like the Veterans’ Administration
(which had more cmployees in June 1953 than any department

except the Department of Defense and Post Office Department)
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and the General Services Administration and more small ones
like the Federal Mediation and Conciliation Service and the
National Science Foundation. It includes agencies like the
Foreign Opcrations Administration as much subject to presi-
dential direction as the cabinct departments and agencies like
the Civil Scrvice Commission over which presidential authority
is limited.

The only general explanation of the existence of the other
agencics is that it is an American habit to create new agencies
to do new jobs. The habit may be freely indulged since the lack
of a ‘responsible’ American executive makes it unnecessary to
put activitics in the hands of ‘responsible’ ministers. It is likely
to be indulged since congressional factions—and sometimes the
President—find it useful to establish autonomous agencies with
which they and interested pressure groups may deal without
interference from department heads. The habit may be ration-
alized by arguing that new autonomous agencics break new
ground better than old departments. The success of the Ten-
nessee Valley Authority, an independent government corpora-
tion, is now almost invariably cited to support the argument.

There are special reasons for each case. Often Congress or the
President wants to avoid putting an activity in the hands of a
particular department and has no feasible alternative except
establishing an ad hoc agency. Thus, the military departments,
now under the Department of Defense, have recently been the
strongest departments, probably mainly because they have had
the strongest professional services of the major departments; it
has not been possible to assign any important activity with a
large defence element to any other department; but professional
military influence in the military departments has been too
great to make it wisc to entrust them with any activity that has
much more than a defence element. The Atomic Energy Com-
mission was created as a separate agency in 1946, partly be-
cause the experience of the T.V.A. seemed particularly apt, and
partly because control of atomic energy development would
otherwise have remained in military hands. The Office of
Defense Mobilization, first an emergency and then a permanent

agency of the Executive Office of the President, was created to
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direct mobilization a few months after the Korean War broke
out. The Forcign Operations Administration, the successor to
other ad hoc agencies in the same field, was created to direct the
mutual security programme in 1953. (It is scheduled for disso-
lution at the end of fiscal 1955.)

The conservative factions that have controlled Congress for
over a decade, to which the Eisenhower administration in par-
ticular has made concessions, have shown a strong hostility to
the State and Labor Departments. Independent agencies have
been established in their fields not only to perform new func-
tions but to take old functions away from the departments. In
1953, for example, the Foreign Operations Administration and
the United States Information Agency absorbed not only the
Mutual Security Agency and the information services of inde-
pendent agencies administering foreign policy programmes but
also the Technical Co-operation Administration and the United
States International Information Administration of the State De-
partment. In 1947 the independent Federal Mediation and Con-
ciliation Service replaced the United States Conciliation Ser-
vice of the Labor Department. The result of conservative hos-
tility to the Labor Department is that there are more national
government employces dealing with labour policies outside the
Department than in it. It is by far the smallest of the depart-
ments.

Since the general justification for creating independent ad hoc
agencies is, however, that they arc useful in breaking new
ground, it should follow that most of those that do not finish
their jobs should in time be grouped, if not in old departments,
in more comprchensive agencies and new departments, in order
to reduce the difficulties of operating a large number of separate
units. This has been the general trend, helped by several official
reports on administrative reform, the most important of which
were issued by the presidential Committee on Administrative
Management in 1937 and by the Commission on Organization
of the Executive Branch of the Government, headed by ex-
President Herbert Hoover, in 1949. (In 1953 Hoover took
charge of a new Commission of the same name to examine
national government programmes as well as administration.)
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Thus three ‘quasi-departments’, the Federal Works Agency, the
Federal Loan Agency, and the Federal Security Agency, were
created by grouping existing departmental and independent
units together in 1939, though all three have disappeared in
subsequent reorganizations, the last becoming a new depart-
ment in 1953. The General Services Administration was created
from existing units in 1949 to perform ‘housekeeping’ functions,
such as the maintenance of buildings and the purchase of
standard supplies, for the national civil government.

But the trend is not pervasive. Congress opposcs carrying
reorganization far enough to put all agencies under effective
presidential control. The Civil Service Commission, for example,
remains autonomous, though the Committee on Administra-
tive Management recommended in 1937 that it be replaced by
a personnel agency in what came to be called the Exccutive
Office of the President. Congress still does not want all its
policies subject to direct presidential influence. (It should be
noted that ncither the Bureau of the Budget nor the Civil Ser-
vice Commission is in the Treasury Department. The American
Treasury has nothing likc the influence of the British Treasury
in administration.) And new agencies continue to be formed.
The other agencies thus have a permanent place, espccially as
the cutting edge, in the American national administration.

The category of independent rcgulatory commissions is dis-
tinguished partly by their formal independence from presiden-
tial control and partly by the nature of their activities. Thcre
are now scven or eight such collegiate commissions with from
five to eleven members each: the Interstate Commerce Com-
mission, which regulates most interstate common carriers; the
Federal Trade Commission, which administers certain anti-
trust and fair trade practices legislation; the Board of Governors
of the Federal Reserve System, which administers certain bank-
ing and credit legislation; the Federal Power Commission,
which regulates the interstate electricity and natural gas indus-
tries; the Federal Communications Commission, which regu-
lates the interstate wire and the wirelcss communications indus-

tries; the Security and Exchange Commission; the National
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Labor Relations Board; and, possibly, the Civil Aeronautics
Board. The commissions are supposed to be free from presidential
interference in cxercising their discretion within their statutory
authority. Their independence is protected by legislation requir-
ing the President to appoint their members with the consent of
the Senate for overlapping terms, varying from commission to
commission, of five to fourteen years, usually requiring him to
select members so as to maintain bipartisan membership, and
usually preventing him from removing members, before their
terms have expired, except for causes laid down in law.

In 1926 the Supreme Court held in the case of Myers v.
United States that Congress could not restrict the President’s
power to remove an executive official who had been appointed
by the President with scnatorial consent. The decision, and in
particular some of the words of Chicf Justice Taft’s opinion,
cast doubt on the validity of the statutes protccting members of
the independent regulatory commissions. In the carly days of
the New Dcal President Franklin Rooscvelt disapproved
strongly of thc opinions of William E. Humphrey, a member of
the Federal Trade Commission who had been appointed by
President Coolidge and reappointed by President Hoover. He
therefore removed Humphrey, frankly admitting that he did
not do so for any of the reasons laid down in law—inefliciency,
neglect of duty, or malfeasance in office—but simply because
‘I do not feel that your mind and my mind go along together on
either the policies or the administering of the Federal Trade
Commission’. In the case of Humphrey’s Exccutor (Rathbun)
v. United States, decided by the Supreme Court in 1935, the
independence of the members of the regulatory commissions
was put dircctly to a constitutional test.

The Court held that the statute was valid and the removal
illegal. Justice Sutherland, speaking for the Court, said that the
Federal Trade Commission ‘cannot in any proper sense be
characterized as an arm or an eye of the executive’. He said
that ‘to the extent that it exercises any executive function—as
distinguished from exccutive power in the constitutional sense
—it does so in the discharge and effectuation of its quasi-legis-
lative or quasi-judicial powers, or as an agency of the legislative
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or judicial departments of the government.” Consequently, he
decided that ‘illimitable power of removal is not possessed by
the President in respect of” its members.

Justice Sutherland was at this time leading the Court down
several strange constitutional paths. This one arrived at the
conclusion that the independent regulatory commissions were
not in any one of the three separatc branches of government
created by the Constitution. They were a ‘fourth branch’,
exercising quasi-executive, quasi-legislative, and quasi-judicial
functions.

The practical meaning of these functions is: First, as execu-
tive bodies, the commissions supervise and enforce the obser-
vance of statutes, rules, and judicial findings by persons and
corporations subject to their jurisdiction; require reports and
conduct investigations; and engage in studies with a view to
making new rules of their own or recommending new legislation
to Congress. Second, as legislative bodies, they make rules
which, if a proper exercise of their statutory authority, have the
force of law. Third, as judicial bodies, the commissions hear and
decide cases involving alleged infractions of statutes and rules,
rival claims to licences and other benefits, and other relevant
disputes. Thus the Federal Communications Commission super-
vises the observance of a rule governing television transmission
—execution—which it has made in pursuance of its statutory
authority—legislation—and decides whether a licensee has
infringed the rule—adjudication. Although the commissions
are not the only administrative agencies that exercise quasi-
legislative and quasi-judicial functions, and that in some cases
are relatively independent of the President too, the commis-
sions are usually distinguished from the other agencies by the
exceptional complexity and importance of the economic rela-
tionships with which they deal.

The independent regulatory commissions have been sub-
jected to two main criticisms. The first is that a commission is
‘both prosecutor and judge’. Many lawyers have argued that a
commission should be the prosecutor and a court the judge, or
at least that separate groups of administrators should perform

the two roles. They have also complained bitterly about the
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procedures of commission hearings, especially when the com-
missions have sometimes shown a preference for avoiding the
use of lawyers. For a long time the regular courts reflected the
hostility of the legal profession to administrative justice by sub-
jecting it to close and usually unsympathetic judicial review.

After 1937, however, the Supreme Court generally refused to
allow the regular courts to hamper administrative justice. In
reaction, the American Bar Association induced Congress to pass
a bill in 1940 providing for crippling changes in the procedures
and judicial supervision of national administrative agencies.
President Roosevelt vetoed it. A less drastic Administrative
Procedure Bill was enacted in 1946 to apply to all national
agencies exercising quasi-legislative or quasi-judicial functions.
It requires, for example, that officials who investigate and
present cases for administrative adjudication take no part in
deciding them, that persons compelled to appear at hearings be
permitted counsel and interested parties allowed to cross-
examine witnesses, and that the right to appeal to a regular
court be maintained. The Supreme Court has not allowed the
last requirement to prevent it from continuing to show respect
for most administrative decisions. The Act, as applied, seems to
have effected a reasonable compromise between administrative
justice by expert agencies with mixed powers and ‘the rule of
law’.

The second criticism is that the independence of the commis-
sions hampers the efficient exercise of executive power. Many
students of administration have argued that the commissions
should not exercise autonomous policy-making and policy-
enforcing functions. They should be administratively respon-
sible to the President for those functions, since he is responsible
to the electorate. The present situation inevitably lcads to con-
flicts betwcen the commissions and the other parts of the
national administration.

It is true that the President cannot be indifferent to the effect
the commissions have on public policy. Every President in this
century has tried to influence the work of the commissions by
taking advantage of the opportunities to appoint and remove
members, developing close relations with the members, making
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recommendations about appropriations for the commissions,
and using his influence in Congress and the country to deter-
mine the statutory and political environment in which the
commissions work.

President Roosevelt’s judicial defeat in the Humphrey case
increased the demand that the independence of the commis-
sions be formally curtailed. In 1937 the Committec on Admin-
istrative Management recommendcd that only judicial func-
tions be left to autonomous commissions, while administrative
and legislative functions be assigned to units of regular depart-
ments. In 1940 Congress permittcd the exccutive activities
other than investigations of the Civil Acronautics Board to be
transferred to a Civil Aeronautics Administration in the Depart-
ment of Commerce; the present C.A.B. is thus different from
the other independent commissions. In 1949 the Hoover Com-
mission recommended that the similar cxecutive functions of
the other commissions be turned over to the regular depart-
ments, too, apparently hoping that a less extreme gencral
recommendation than that of 1937 would stand a better chance
in Congress; the compromise adopted for some but not all of the
commissions, however, has becn to put the executive activities
under their chairmen, who are designated in thesc cases by the
President. In 1950 Congress agreed to abolish the United States
Maritime Commission, until then one of the independent regu-
latory commissions, transferring its functions to the Department
of Commerce. Seven quasi-executive, quasi-legislative, and
quasi-judicial independent regulatory commissions remain.

Congress is generally reluctant to change their status, for
while they are largely independent of the President, thcy are
subject to congressional pressurc. They require annual appro-
priations from Congress. Furthermore, Congress supports some
of the commissions because they tend, like Congress itself, to
come under the influence of interested pressure groups. The
decisions of the Interstate Commerce Commission, for example,
have often favoured the great railway interests, a fact that
accounts both for the particularly high prestige the commission
has had among conservatives in Congress and the particularly

low prestige it has had among liberals on the Supreme Court:
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the justices most responsible for the sympathetic review of
administrative decisions generally after 1937 were markedly
harsh in their review of the decisions of the I.C.C. It has been
plausibly argued that the Civil Aeronautics Board has usually
been dominated by its ‘certificated’ carriers and that the National
Labor Relations Board was for a time under the influence of the
C.I.O. Congress will never fully subject the independent com-
missions to presidential control so long as it itself is primarily
subject to special pressures.

The category of government corporations has recently varied
a great deal in the number of units it comprises. From 1932 to
the late 1930’s and early 1940’s the number grew from a few to
over a hundred, and then it declined: the Hoover Commission
counted seventy-five in 1948 not in the process of liquidation,
and there arc fewer now. Most of them are attached to a regular
department: the Commodity Credit Corporation of the Depart-
ment of Agriculture, for example. A few are separate agencies:
thc Tennessee Valley Authority, for example. Most of them are
wholly publicly owned: both the Commodity Credit Corpora-
tion and the T.V.A., for example; and it is with these that this
discussion is concerned. They are usually engaged in financial
and proprietory activities for which a form of organization used
by private business is considered appropriate.

Their most characteristic feature, compared with other
governmental agencies, is, or at least has been, their great lati-
tude in managing their own affairs: they buy, sell, loan, borrow,
and make and accumulate profits and losses in pursuance of
their responsibilities as businesses. When they are financially
self-sustaining, they are sometimes the most independent of
national administrative units; for unlike the others, including
the independent regulatory commissions, they do not require
annual appropriations from Congress. It is therefore appropri-
ate to add something about recent congressional efforts to curb
the independence of government corporations to what has
been said about the broad categories of departmental and other
agencies, to which the corporations otherwise belong.

Many congressmen have distrusted government corporations

partly because many of the corporations have been associated
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with the liberal policies of the New Deal. The T.V.A,, for ex-
ample, has been called by the friends of the New Deal one of
the greatest achievements of public enterprise and by its
cnemies a symptom of, in President Eisenhower’s words, ‘creep-
ing socialism’. Indeed, President Roosevelt created some
government corporations without statutory authority, a practice
forbidden by an act of 1945. But congressmen have been dis-
trustful chiefly because the financially successful corporations
have sometimes becn immune from congressional supervision
of and pressure on their personnel and administrative policies.

In 1940 Congress authorized the President to put most
national agencies, including all government corporations except
the T.V.A., under the central civil service system of merit
appointment. This congressional decision was one of several
made about that time which were based on the belief that the
spoils system of appointment often benefited the President more
than congressmen. (In general it is thought that the spoils
system usually benefits congressmen more than the President.)
The T.V.A. was exempted bccause it had developed, over the
bitter opposition of the patronage-seeking senior Senator from
Tennessee, Kenneth McKellar, an extremely good merit system
of its own, which it had advertised so well that Congress dared
not try to abolish it. In April 1941 the President exercised most
of the authority granted to him the previous year. Congress
steadily encroached on the financial independence of govern-
ment corporations, until in 1945 it required that they subject
themselves to annual financial scrutiny by the presidential
Bureau of the Budget and the congressional Genceral Account-
ing Office. This act still left corporations more independent
than many congressmen wanted; but the Hoover Commission
supported the corporations as a category on this point; and the
reduction in the number of corporations has had a soothing
effect.

Finally, there are the administrative units in the judicial and
legislative branches of the national government: the Adminis-
trative Office of the United States Courts; and the Office of the
Architect of the Capitol, Library of Congress, Government
Printing Office, United States Botanic Garden, and General
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Accounting Office. Most of them are where they are because of
the services they provide for the courts and Congress. The unit
that has the greatest effect on general administration is the
General Accounting Office.

The General Accounting Office prescribes accounting sys-
tems for the administrative agencics, authorizes them to draw
money from the Treasury, and audits their accounts. The last
two activities are often referred to as pre-auditing and post-
auditing, for the General Accounting Office has asserted the
right when authorizing the drawing of money to check the
legality of the purpose for which it is to be (or has been) spent,
and thus the accounts of the agencies are in a sense audited
twice. Many administrators object strongly to this arrangement.
They argue that operating agencies ought to be allowed to spend
money as they think proper up to the amount permitted them
by Congress. If the General Accounting Office thinks that the
money is wrongly spent, it should report the matter to Congress.
It should not be allowed to prevent agencies from spending
money (or force them to refund it) on the basis of what may be
its erroneous interpretation of congressional intent.

The head of the General Accounting Office is the Comp-
troller-General of the United States, appointed by the President
with the consent of the Senate for a term of fifteen years and
removable before the expiration of his term only by joint reso-
lution of Congress for spccific cause or by conviction on im-
peachment. In the 1930’s a Republican-appointed Comptroller-
General, serving out the last years of his term under the New
Deal, clashed repeatedly with New Deal agencics in exercising
his pre-auditing function. When his term expired in 1936,
President Roosevelt showed his displeasure with the existing
arrangement by delaying the appointment of a successor. In
1937 the Committee on Administrative Management recom-
mended that the pre-auditing function be transferred to the
Treasury Department. Congress refused to follow this recom-
mendation. In 1949 the Hoover Commission made more
cautious proposals, which were modified by Congress in an act
of 1950 providing that more accounting was to be done by the
executive agencies themselves but that general supervision was
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to remain with the General Accounting Office. In this, as in
much else, Congress perpetuates unsatisfactory administrative
arrangements in order to avoid strengthening presidential
authority.

The internal organization of the administrative units natur-
ally varies a great deal, but it is possible briefly to give some
idea what it is like, particularly in the cabinet departments, and
to say somcthing about how civil servants are appointed.

The general structure of a department is as follows: At the
top is a single department head: the Sccretary, the Attorney
General, or the Postmaster General. Below him are usually a
deputy head and a number of assistants, some of whom super-
vise groups of operational units. The most striking deviation
from the usual arrangement is that the Department of Defensc
has, besides the Secretary of Defense and his subordinates in the
central Department, threc ‘secretaries’ as heads of the ‘depart-
ments’ of the Army, Navy, and Air Force, though the autonomy
of the three branches implied by their titles has been steadily
reduced since the creation of the comprehensive national defence
establishment in 1947. The top officials at the dcpartmental
level are appointed by the President with the consent of the
Senate. Some of the others are appointed by the heads of the
departments, often subject to thc approval of the President.

The highest operational unit of a department is usually re-
ferred to as a bureau, though it may be entitled, for example, a
‘service’, an ‘office’, or an ‘administration’. A bureau may be
organized on the basis of function, work process, clientéle, ter-
ritory, or a combination of two or more of the simplc bases.
Functional bureaus are most common: the Bureau of the Cen-
sus in the Department of Commerce and the Forest Service in
the Department of Agriculture, for cxample. Work process
bureaus are organized to bring together highly specialized per-
sonnel or types of equipment: the Office of Business Economics
in the Department of Commerce, for example. Examples of
clientéle bureaus are the Bureau of Indian Affairs in the Depart-
ment of the Interior and the Women’s Bureau in the Depart-
ment of Labor. Examples of territorial bureaus are the Bureau
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of Far Eastern Affairs in the Department of State and the
Southwestern Power Administration in the Department of the
Interior, though the latter is functional too. Bureau chiefs are
appointed by the President with the consent of the Senate, the
President alone, or the heads of the departments.

The subdivisions of bureaus may also be organized on any of
the bases mentioned, though not necessarily on the same bases
as the bureaus they are in. The degree of subdivision and sub-
subdivision depends on the size and work of the bureau. At
some point, however, most bureaus have field services about the
country. About nine out of ten national civil servants work out-
side Washington. The pattern of field services is extremely con-
fused. Departments, bureaus in the same departments, and
other agencies differ greatly in the way they divide the nation
into areas and delegate authority to field offices. The great
majority of employees below the bureau chiefs are appointed
by the departments.

Most of the large non-departmental agencies have single
heads: the Veterans’ Administration and the Foreign Opera-
tions Administration, for example; but some have collegiate
directorates: the T.V.A. and the Atomic Energy Commission,
for example; and so do most of the small non-departmental
executive agencies. Collegiate directorates are perhaps useful in
agencies like the independent regulatory commissions, especi-
ally when exercising their judicial functions. But they are sub-
ject to more internal dissension than is probably desirable in
large operating agencies. The three heads of the T.V.A. quar-
relled so bitterly in the 1930’s that the President had to remove
the chairman in 1938; and the five heads of the Atomic Energy
Commission quarrelled in 1954 over the special position its
chairman had assumed. Except for this difference at the top,
most of the generalizations about departmental organization
and personnel apply to the other agencies. If large enough, the
agencies are divided and subdivided as the departments are,
with extensive field services. In general, the methods of appoint-
ment are presidential appointment with senatorial confirmation
at the top and agency appointment below.

An important aspect of an appointment, however, is the
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degree and kind of partisan influence that can be brought to
bear on it. On this aspect the method of appointment is not an
accurate guide. Although most grades of civil appointees picked
by the President with senatorial consent are partisan appointees,
some are not: Foreign Service Officers, for example. Although
most civil appointees picked by the departments and agencics
are merit appointecs, some are not: some clerks and most legal
advisers in various departments and agencies, for example. The
distinction between partisan and merit selection is confused
further not only by the abscnce of consistent distinctions be-
tween posts filled in the two ways but also by the presence of
different kinds of partisan and merit sclection and discrepancics
between the form and reality of appointments.

Thus some partisan appointees requiring senatorial confirma-
tion are subject to ‘senatorial courtesy’: national district judges
and postmasters, for example. Others are not: Supreme Court
justices and cabinet officers, for example. The first are some-
times called party patronagc appointees and the second non-
patronage political appointees. More fundamentally, some par-
tisan appointees are picked for posts which are supposcd to be
administered impartially: the clerks, legal advisers, district
judges, and postmasters alrcady mentioned, for example. Others
are picked for posts which arc recognized as ‘policy-making’:
cabinet officers and some bureau chicfs, for example. The dis-
tinction between party patronage and non-patronage political
appointecs is applied more usefully in this connection.

The merit type of selection in the American civil service is
defined broadly to mean non-partisan appointment and nar-
rowly to mean appointment on the basis of demonstrated rela-
tive fitness. The narrow definition leaves room for kinds of non-
partisan patronage, such as ‘old school tie’ patronage, which
seems to play a part, for example, in promotions in the Foreign
Service. On the whole, however, Americans have been deter-
mined to avoid drawing particular grades of appointees from
particular classes, on the basis either of social origin or of educa-
tion, to the extent the British have drawn them. The most per-
suasive argument against the extension of the merit system has
always been that it would substitute social for partisan patron-

194



THE NATIONAL ADMINISTRATION

age. Those responsible for merit system recruitment have sought
to avoid criticism in that respect by doing very little to encour-
age some of the ablest graduates of American universities to
enter the permanent civil service. The resultant loss has been
partly compensated for by leaving the top posts in the adminis-
tration available for non-patronage political selection of able
business executives and professional men to an extent not poss-
ible, at least in peacetime, in the British civil service.

It is commonly held in America that non-patronage political
selection is proper if confined—as the better definition of the
term requires—to ‘policy-making’ posts; that merit selection is
proper for ‘administrative’ posts; and that patronage selection
is never proper. Consequently, politicians try to conceal im-
proper appointments bchind proper forms. It has been the
practice for some time, for example, to appoint postmasters who
arc subject to senatorial confirmation from merit system exam-
ination lists and to give them permanent appointments. But it is
understood that only acceptable members of the party in
power get on the lists. On 25 Junc 1953 President Eisenhower,
for another example, withdrew about 66,000 posts in the United
States from the merit system protection previous Presidents had
given them so that those found to be of ‘a confidential or policy-
determining character’ could be made subject to political rota-
tion. (‘Confidential’ posts like those of chauffeur and stcno-
grapher to an important official are at the other end of the scale
from ‘policy-determining’ posts.) The excuse for the action gave
a semblance of respectability to the promise of more patronage
for the Republicans.

Obviously it is very difficult to estimate the extent to which
the spoils system still exists in American national administra-
tion. In October 1952 the New York Times reported that the
extension of the merit system in reccnt years had gone so far
that probably only about 30,000 posts were subject to easy
political manipulation in a total of about 2,380,000 national
civil service posts in the United States. In January 1953 it
reported that the Civil Service Commission had been asked to
prepare a list of about 170,000 posts in the United States which
could be filled by political appointment, at least when they fell
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vacant; and the list did not include the postmasterships referred
to above, which fall vacant at the rate of about 4,000 a year.
In June 1953 President Eisenhower made it possible to add
about another 66,000 posts to the list.

Opportunities for political manipulation are not always
taken, however: for example, about four-fifths of the lawyers in
the Justice Department not under the merit system stayed on
when Democratic President Roosevelt replaced Republican
President Hoover. It is likely that only a small fraction of the
posts affected by President Eisenhower’s action will in fact be
classified as subject to political rotation. Rotation in office is
made difficult, moreover, by ‘veterans’ preference’ in obtaining
and keeping government jobs. It is still too early to say exactly
what the first partisan turnover in administration in twenty
years will really mean for a service that has undergone enormous
changes in size, activities, and methods of recruitment in the
meantime. But at the end of the first eighteen months of the new
administration the reductions in force resulting from the cur-
tailment of government expenditurc and services had affected
many more employees than the spoils system.

In any event the effects of the spoils system on the present
civil service are much less important than the effects of the
methods of congressional committees and the heads of the
administration in examining the loyalty of civil servants to the
United States. Perhaps the present situation was unavoidable:
the American permanent civil service had not gained sufficient
professional prestige to be left to ‘purge’ itself discreetly, largely
free from partisan attempts to make political capital out of dis-
closures or alleged disclosures of disloyalty; and once the
loyalty issue became a major political one, it lent itself naturally
to the stunts of Senator Joseph McCarthy and Attorney General
Herbert Brownell. ‘McCarthyism’ has done most damage in
America to the civil service and its impact on recruitment will
affect American national administration for a generation.



Chapter g

The Presidency

ohn Locke described three kinds of power: legislative, that

is, power to make laws; executive, that is, power to carry

out laws; and federative, that is, power to conduct foreign
relations and to make war and peace. Under this classification
the executive function is the simple enforcement of legislation
by administrators and judges and the federative function is dis-
tinguished from it by a degree of discretion required in dealing
with foreign states. Although the framers of the American Con-
stitution referred to legislative, executive, and judicial power,
Locke’s distinction between executive and federative power has
found a place in the interpretation of the powers of the American
presidency, and it is convenient to consider presidential activi-
ties in Locke’s terms. The President is the chief legislator, the
chief executive, and the chief conductor of foreign policy in the
American political system.

In each role his connection with Congress is of prime impor-
tance. The first three sections of this chapter describe the par-
ticular constitutional and extra-constitutional character of the
connection in the conduct of legislative, executive, and federa-
tive activities. The last section discusses the general problem of
presidential-congressional relations, which is now the most im-
portant problem of the structure of American government.

First, the President as the chief legislator. The Constitution
puts the President at the beginning and end of the legislative
process. It provides that he ‘shall from time to time give to the
Congress information of the state of the Union, and recommend
to their consideration such measures as he shall judge necessary
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and expedient’; and it provides that every bill ‘which shall have
passed the House of Representatives and the Senate, shall, be-
fore it become a law, be presented’ to him. He may usc one of
two vetoes. The first may be used while Congress is in scssion:
within ten days, except Sundays, after a measure has been
delivered to him, the President may return it to the House of
Congress in which it originated together with his objections to
it. (Otherwise it becomes law whether he signs it or not.) This
veto may be overridden by two-thirds majorities of both Houses.
The second veto may be used if Congress adjourns before the
constitutional ten days have passed: the President may then
exercise a ‘pocket veto’ simply by not signing a measure. This
veto is absolute.

The custom is that the President prepares regular State of the
Union messages, dealing with the general conduct of affairs, for
the annual convenings of Congress and such special messages,
dealing with particular subjects, as he may wish to submit from
time to time. The messages were rarcly important in the nine-
teenth century; but in the Progressive Era President Theodore
Roosevelt made some use of his regular messages and President
Taft of his special measages to present presidential views on
legislation to Congress and the country; and President Wilson
restored the early practice, which President Jefferson had
dropped, of delivering messages in person. The regular State of
the Union address is now usually delivered that way, broadcast
and telecast while the President delivers it, and frequently used
as a thinly-veiled appeal to the public to put pressure on Con-
gress in the President’s behalf.

The history of the State of the Union address reflects the
history of presidential recommendation of legislation. Alexander
Hamilton put a number of important legislative proposals to
Congress as the spokesman for President Washington in the first
years under the Constitution, but President Jefferson preferred
to use his influence behind the scenes, and most subsequent
presidents made little use of their right to make formal sugges-
tions. The reputation of the strongest presidents of the nine-
teenth century—Jackson, Lincoln, and Cleveland—rests on
their use of executive power, often to resist congressional en-
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croachments, rather than on the guidance they gave congres-
sional legislation. Theodore Roosevelt and, even more, Wood-
row Wilson took firm personal leads in proposing measures
again. The practice is now well established. The presidential
programmec is the prime basis of congressional legislative acti-
vity; and though congressmen like to criticize the President for
wanting to ‘dot the i’s and cross the t’s’ of legislation, they
expect him to tell them fairly clearly what he wants.

President Jackson was the first President to make use of the
veto power as a major instrument of presidential policy, though
he vetoed only twelve measures in eight years. Over a half-
century later President Cleveland vetoed 584 measures, many
of them private veterans’ pension bills, in eight years. His vetoes
accounted for morc than half of all presidential vetoes before
Franklin Rooscvelt took office in 1933. Roosevelt vetoed 371
measures, including for the first time a general revenue bill, by
regular veto and 260 measures by pocket veto. The fact that he
vetoed 631 mcasures in twelve ycars, though his party was
nominally in control of Congress all the time, indicates the
extent to which the President and Congress may represent
different conceptions of the public interest.

The Constitution does not provide the President with power
to influence directly the middle stages of the legislative process.
The framers of the Constitution may have anticipated that once
the President made his proposals, he would wait until he saw
what measures werc passed before interfering in the legislative
process again. But the rise of political partics with presidential
candidates as their standard-bearers incvitably meant that the
President became interested in legislation at every stage. The
popularity of a partisan administration depends partly on what
Congress does. The President’s problem is to turn his interest
into influence. Presidents have used several means, but they
have been only intermittently successful.

The President may threaten to use the veto as a means of
influencing the content of legislation before it reaches him.
Theodore Rooscvelt was the first President to use the threat ex-
tensively, and Harry Truman has been the President to make the
most frequent and open, though often unsuccessful, use of it.
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The technique partly compensates for the lack of an item veto,
that is, the right to veto part of a bill while approving the rest.
The President may also threaten to withhold patronage from
congressmen who refuse to support his proposals. The threat
has often been effective at the beginning of an administration,
especially when the President’s party has just returned to office.
This is the practical basis of the romantic notion that presiden-
tial-congressional relations begin as a ‘honeymoon’—and the
less romantic notion that they often end in separation or
divorce. President Eisenhower was criticized for postponing the
fight for his major legislative recommendations until after the
. traditional ‘honeymoon’ period was over, but he also stretched
out the distribution of patronage by ordering a review of
‘policy-determining’ posts that might be made subject to poli-
tical rotation.

The President’s position as head of the bureaucracy is an
important source of influence. Administrative agencies may ob-
tain information, publicize points of view (though congressmen
watch public relations activities closely), and draft bills for him.
As the task of legislating becomes increasingly difficult, con-
gressmen often have to turn to the administrative experts for
some guidance. Congressmen often have to delegate legislative
power to the administrative agencies too, though the doctrine
of the separation of powers makes so frank a description of their
action constitutionally improper. In several important areas of
public policy, such as tariff-rate policy, Congress now cxercises
general supervision over administrative policy-making instead
of legislating in detail.

The President’s positions as the elected representative of the
national electorate and as party leader (though the distinction
between these two positions may not be clear, it means a great
deal, for example, to President Eisenhower) are other sources of
influence. Direct appeals to the people to let their congressmen
know how they feel about the President’s programme are some-
times effective. Appeals to the party loyalty of congressmen
sometimes work too, particularly when an election is near and
the President seems popular among the voters. Finally, the per-

so_nal relations the President and members of his official and
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unofficial groups of advisers have with congressmen of both
parties are cxtremely important. The administration takes part
in bipartisan ‘log-rolling’. By an adroit use of presidential popu-
larity, partisan pressure, and ‘log-rolling’, for example, the
Eisenhower administration scored several legislative victories in
the last months of the Eighty-third Congress, particularly in
forcing part of its agricultural programme through despite the
opposition of the ‘farm bloc’. In sum, the President is now,
from the beginning to the end of the legislative process, the
chief legislator.

Presidential influence over legislation is limited, however, by
the caution with which congressmen view presidential-con-
gressional co-operation. They think that it entails a degree of
presidential leadership they do not want. And they have the
means to reduce the effectiveness of every constitutional power
and extra-constitutional source of influence the President has.

The President may propose measures to Congress, and ‘ad-
ministration spokesmen’ may introduce bills drafted in the
executive branch, but congressmen often rewrite the bills in
standing committees and sometimes ignore or reject the Presi-
dent’s proposals altogether. The congressional power to dispose
of legislative recommendations is more important than the
President’s power to make them.

The President may veto legislation, but Congress may over-
ride the regular veto. It has been estimated that through 1936
about one in six regular vetoes of public bills and about one in
eighty regular vetoes of private bills were overridden. All told,
of 1,190 regular vetoes delivered by the presidents before Presi-
dent Eisenhower, 71 were overridden, just over half of them
during the terms of three presidents: fifteen of the twenty-one
regular vetoes of President Johnson, whom the House of Repre-
sentatives impeached and the Senate failed to convict by only
one vote short of the required two-thirds majority, were over-
ridden; nine of the 371 regular vetoes of President Franklin
Roosevelt were overridden (including the veto of the Revenue
Act of 1944); afid twelve of the 180 regular vetoes of President
Truman, who faced a Republican majority in Congress during
1947-8, were overridden (including the vetoes of the Taft-
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Hartley Labor-Management Relations Act of 1947 and the
Revenue Act of 1948). Roosevelt’s success in exercising the veto
power, however, was well above average.

Congress reduces the effectiveness of the veto power by put-
ting ‘riders’ on bills the President may feel unable to veto. Thus
Congress put a ‘rider’ on an appropriation bill in 1943 specify-
ing that no money was to be paid to three government em-
ployees whom certain congressmen disliked. President Roose-
velt denounced the ‘rider’ but felt constrained to sign the bill.
In 1946 in the case of United States ». Lovett thc Supreme
Court held that the ‘rider’ was an unconstitutional bill of at-
tainder, thereby providing an unusual ending to an oft-told tale.

The President’s thrcat to withhold patronage from unco-
operative congressmen of his own party is often overcome by
‘senatorial courtesy’. The influence the President derives from
his position as the head of the burcaucracy is reduced by his in-
ability to control it completcly. Some administrative agencies
work more closely with congressional committees than with the
President. The influence he derives from his positions as the
head of the nation and the head of the party is limited by the
strength of local pressures in congressional districts and the lack
of strong party discipline in Congress. What the administration
gains by engaging in congressional ‘log-rolling’ must be paid
for: the Eisenhower administration postponed its cfforts to
secure tariff reforms as part of the price paid for its successes in
the Eighty-third Congress. In sum, Congress very often does
not do what the President wants.

The President’s reaction to the limits on his legislative influ-
ence has sometimes been to assert the doctrine that he can
legislate on his own. Presidents Lincoln and Johnson claimed
the right to determine the southern ‘reconstruction’ policy of
the national government. During the Second World War Presi-
dent Roosevelt was angered by the success with which the ‘farm
_bloc’ obstructed pricc control legislation in Congress. He an-
nounced: ‘In the event that the Congress should fail to act, and
act adequately, I shall accept the responsibility, and I will
act. ...’ The threat was effective.

President Truman’s order putting the private steel industry
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under government control during a labour dispute in 1952 was
an application of the doctrine of independent legislative power.
The President had refused to follow the procedure laid down in
the Taft-Hartley Labor-Management Relations Act and, after
having failed to settle the dispute his own way, ordered the
seizure on his own authority. In the case of Youngstown Sheet
& Tube Co. ». Sawyer the Supreme Court ruled that the order
was invalid. Justice Black held in the Opinion of the Court (in
which four other justices concurred) that

‘the President’s power to see that the laws are faithfully executed
refutes the idea he is to be a lawmaker. The Constitution limits
his functions in the lawmaking process to the recommending of
laws he thinks wise and the vetoing of laws he thinks bad. . . .

“The Founders of this Nation entrusted the lawmaking power
to the Congress alonc in both good and bad times. . . .’

The doctrine of independent legislative power is indeed dan-
gerous, but the frequent conflict between the President and
Congress leads to dangerous situations. A fair deduction from
the various opinions in the Youngstown case—there were one
Opinion of the Court, five concurring opinions, and one dis-
senting opinion; the justices divided six to three on the merits of
the case—is that a President with a regard for the niccties of
constitutional language may in fact do a great deal on his own'
without interference from the Court. The history of the American
presidency leaves no doubt that it has been an office of expand-
ing power. Only by more effective presidential-congressional
co-operation can the growth of indepcndent presidential power
be prevented.

Second, the President as the chief executive. The Constitu-
tion provides that the President shall be commander-in-chief of
the national armed forces; that he shall nominate and with the
advice and consent of the Senate appoint the officers of the
United States, though Congress may vest the appointment of
inferior officers in the President alone, the courts of law, or the
heads of departments; and that ‘he may require the opinion, in
writing, of the principal officer in each of the executive depart-
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ments, upon any subject relating to the duties of their respective
offices’. It gives him the power, which Locke held to be properly
vested in the executive, ‘to grant reprieves and pardons for
offences against the United States, except in cases of impeach-
ment’. There are also two broad constitutional provisions that
the President ‘shall take care that the laws be faithfully executed’
and that ‘the executive power shall be vested in a President of
the United States of America’. Upon these several clauses rests
the President’s position as the chief executive of the United
States. .

His powers are broad enough that an able and tenacious

President who knows how to appeal to public opinion can turn

‘ the ways the laws are cnforced into a major instrument of
presidential policy. The vigorous administration of President
Theodore Rooscvelt, for example, strengthened the civil service
merit system, created a national conservation policy, and ex-
panded governmental supervision of the activities of large cor-
porations with the aid of relatively little new legislation. The
administration of President Franklin Roosevelt kept the tone of
American government liberal after 1937 largely by the usc of
executive power; for Congress became increasingly conservative
during the last half of Roosevelt’s tenure of office.

The President’s control of the executive branch is restricted,
however, by Congress, which shapes the structure of the admin-
istrative hierarchy and virtually names many of the executive
appointees. Some administrative units, like the independent
regulatory commissions, are formally independent of presidential
direction and others nominally in the cabinet departments and
other agencies responsible to the President are practically inde-
pendent. Bureau chiefs whose relations with Congress are partic-
ularly good can often work virtually free from the supervision of
their administrative superiors: J. Edgar Hoover of the Federal
Bureau of Investigation of the Department of Justice is a well-
known example. As was pointed out in Chapter 8, Congress has
not permitted a full reform of the national administration that
would strengthen presidential influence and weaken its own
influence over certain agencies.

Traditionally, legislative control of administration has rested
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primarily on the power of the purse. The American Congress .
has retained much more of the substance of the power than the
British Parliament. Congressional power of the purse remains
the foundation of congressional influence in American adminis-
tration. The key to comprchending the balance of power be-
tween the President and Congress with respect to the national
administration is an understanding of American national
government budgeting procedures.

A brief outline of the process of budget-making is as follows:
The fiscal year of the national government begins on July 1.
The Bureau of the Budget starts preparation of the annual bud-
get about fourteen months before it goes into effect, spending
the time from May to Dccember of the preceding year in shap-
ing the budget as it will be delivered by the President to Con-
gress. Although the budget is not officially delivered until
Congress convenes in January, subcommittees of thc Committee
on Appropriations of the House of Representatives sometimes
receive parts of the budget for study as early as October. Then,
after the subcommittees have made detailed studics and
changes, the full Appropriations committee considers the bud-
get recommendations and drafts several budget bills, which it
presents to the whole House. Thereafter, the budget measures
follow essentially the same procedure through the House and
Senate as other bills, though they receive special treatment that
assurcs them of the necessary priority. Consideration of the
budget is a slow process, however, and the bills are frequently not
ready for the President’s signature when the fiscal year begins.

General congressional supervision of administrative finance
has to be by ‘rule of thumb’. Congressmen are usually well
aware of the direct effects of budget changes on their constitu-
ents. When they cut President Truman’s original budget pro-
posals for fiscal 1952 by a record net amount—according to one
estimate by about $6,000,000,000 in an original budget of
about $85,000,000,000, though some of the ‘cuts’ were merely
postponements of appropriations—they reduced appropriations
for national defence and foreign aid but increased appropria-
tions for the agricultural price support programme and veterans’

services and pensions. They also give vent to their distrust of
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and faith in certain programmes. For fiscal 1952 they reduced
the recommended appropriations for education and research
and increased those for atomic energy development. But they
struggle against ‘bureaucratic waste’ with blunt instruments.
They make flat reductions in appropriations and provisions for
staff, for example, without regard for the varying effects the
reductions have on the administrative units concerned.

Indeed, congressional supervision of administration must be
similar to congressional legislative activity. There is no effective
organization in Congress to exercise general control. Therefore,
«each little clique of congressmen acquires inordinate influence
over the section of public administration in which it is particu-
larly interested. Congressmen work themselves on the sub-
committees on appropriations that deal with the agencies most
directly affecting their special interests. Through the increases
and reductions they make in the President’s budget, through
the statements they make to the administrators during hearings,
and through the reports they write, members of the subcommit-
tees and committecs exercise dctailed as well as general over-
sight of the several parts of the national administration. The
congressional subcommittees and their staffs act as a second
budget bureau.

The authority of the cxccutive Burcau of the Budget within
the national administration has been supported by legislation
that prevents agencies from asking Congress for morc money
than the Bureau requests for them. But congressmen encourage
agency heads to break the law, in spirit if not in letter, on the
ground that otherwise the Bureau would deprive Congress of
useful information. (It is certainly true that the growth of the
Bureau as the best-informed body on administrative finance and
management has partly accounted for an increased guidance
from the executive in budgetary matters.) Congressmen are par-
ticularly anxious that the Bureau does not restrict the agencies
that provide ‘pork’. The Army Corps of Engineers works closely
with congressmen in arranging civil engincering projects in their
districts, though even it fails to satisfy them completely. In 1951
the Director of the Bureau of the Budget said that between
September and December 1949, while the budget for fiscal 1950
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was being prepared for submission to Congress, 200 congress-
men asked the Bureau to put estimates for particular projects in
its recommended budget for the Corps.

And as congressmen help friends (and themselves), they
punish enemies. Each agency head knows that he must not do
certain things if he wants favourable treatment of the recom-
mended appropriations for his agency. The taboos are some-
times explicit. It was pointed out in 1943, for cxample, that a
congressman from a fruit-growing district had regularly im-
posed a ban’on the expenditure of money by the Department of
Agriculture to test the effects of fruit sprays on the consumers of
fruit. More often the taboos are simply understood. Other con-
gressmen will usually support an aggrieved member against an
executive department. This is one more facet of ‘congressional
courtesy’. Often the President’s only recourse is to appeal to
public opinion, but while the President may be able to protect
the main outlines of his budget, he usually cannot expect to
arouse public opinion over the details.

The pressure groups that benefit from ‘congressional courtesy’
in legislation benefit from ‘congressional courtesy’ in legislative
oversight of administration. They are able to exact special
favours from administrative agencies, indirectly through friendly
congressmen and directly through their own pressures on the
agencies. It is worth stressing that Congress has created and
maintains an administrative structure that is subject to the same
disjunctive special pressures to which it itself is subject. ‘Log-*
rolling’ in the American Congress supports ‘log-rolling’ in the
national administration.

Throughout the history of presidential-congressional relations
in administrative affairs, the President has resisted congres-
sional encroachments by claiming that a large measure of
executive authority may be exercised free from legislative inter-
ference. Congress and President Jackson, for example, fought
over the President’s assertion that he could control the policy
of the Treasury Dcpartment despite legislation that appeared to
make the Department primarily an instrument for carrying out
the financial powers of Congress. The Senate and President
Cleveland fought over the President’s refusal to allow the Senate
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to see papers relating to the suspension of government em-
ployees. In May 1954 Senator McCarthy put in an extreme
form a congressional demand that employees of the national
government should not be restrained by the President from
giving information about executive decisions and personnel to
Congress:

‘.. . I would like to notify those 2 million Federal employees
that I feel it is their duty to give us any information which they
have about graft, corruption, communism, treason, and that
there is no loyalty to a superior officer which can tower above
and beyond their loyalty to their country.’

In reply President Eisenhower had his Attorney General put
the executive position in tempcrate but firm words:

‘. . . The Executive Branch of the government has the sole and
fundamental responsibility under the Constitution for the en-
forcement of our laws and presidential orders.

‘They include those to protect the security of our nation
which were carcfully drawn for this purpose. That responsi-
bility cannot be usurped by any individual who may seek to set
himself above the laws of our land or to override the orders of
the President of the United States to federal employees of the
executive branch of the government.’

The Senate select committee of 1954 which proposed that the
Senate censure Senator McCarthy for some of his words and
actions recognized that Congress should show respect for
‘reasonable’ executive regulations dealing with the disclosure of
confidential or ‘classified’ information and pointed out that
federal employces who disregarded them ran the risk of incur-
ring penalties. But the committee agreed with Senator McCarthy
that Congress had the right to obtain ‘any information, even
though classified, if it discloses corruption or subversion in the
executive branch’, and decided that the form of his appeal,
though ‘improper’, was ‘motivated by a sense of official duty’.
It did not recommend censure on this point. It suggested that
senatorial leaders should confer with executive officers about
the procedures for giving confidential data to Congress.
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Although the exact constitutional rights of the two branches
have rarely been clearly determined by the Supreme Court, the
presidential case for autonomous administrative power clearly
rests on much firmer grounds than the case for autonomous
legislative power. The President needs to have a good deal of
freedom of action in executing the laws. Chief Justice Taft
pointed that out most forcefully, perhaps too forcefully, in the
Myers case when the Court upheld the right of the President to
dismiss an executive official who had been appointed with sena-
torial consent without consulting the Senate about his dismissal.
(But the sweeping generalizations of the Myers opinion were
modified in the Humphrey case when the Court held invalid
the President’s dismissal of a Federal Trade Commissioner.) It
is worth noting, too, that in 18go in the case of In Re Neagle the
Supreme Court held that the Prcsident can order an officer to
enforce not only the acts of Congress but also ‘the rights, duties,
and obligations growing out of the Constitution itself, our inter-
national relations, and all the protection implied by the nature
of the government under the Constitution’. (The majority of
the Court rendered a strong opinion in this case; the executive
order in question, which had been issued without statutory
authority, had been given to a deputy United States marshal,
Neagle, in order to protect a Supreme Court justice whose life
had been threatened; the case arose because Neagle shot the
man who had made the threat as the man attacked the justice.)
Independent executive power as defined in the Neagle and
other cases—though the decisions dealing with the constitu-
tional rights of the executive contain many inconsistencies—
would seem to embrace a good deal of what Locke called the
prerogative, if not independent legislative power. The use of
independent executive authority has indeed gone very far in
time of war. The decision of the Youngstown steel seizure case
of 1952 gives Congress only an illusory protection from the
President’s attempts to make policy on his own.

Third, the President as the chief conductor of foreign policy.
The framers of the Constitution divided the federative power
between the President and Congress. From the clause ‘he shall
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receive ambassadors and other public ministers’ is derived the
President’s power to recognize and withhold recognition from
a foreign government, but this is apparently his only un-
restricted power—and Congress has sometimes sought to inter-
fere with it. The Constitution provides that the President ‘shall
have power, by and with the advice and consent of the Senate,
to make treaties, provided two-thirds of the Senators present
concur; and he shall nominate, and by and with the advice and
consent of the Senate, shall appoint ambassadors, other public
ministers and consuls’. It provides that the President shall be
commander-in-chicf of the armed services but empowers Con-
gress to make rules for their governance and to declare war.
These constitutional arrangements of 1787 subjected the execu-
tive conduct of foreign affairs to more legislative control in the
United States than anywhere else.

In practice the President has more autonomous power in this
field than in any other. He has avoided some of the difficulties
involved in treaty-making under the Constitution by entering
into executive agreements with other countries, which either
require no congressional action or only a simple majority vote
in both Houses. Important executive agreements during the
Second World War, for example, were the destroyers-naval
bases agreement with Great Britain in 1940, which required no
congressional action, and the lend-lease agreements with Great
Britain and other United Nations, which required simple acts
of Congress. Executive agreements are as legally binding as
treaties, and more executive agreements than treaties have been
made. No distinction can be made between their subjects; in-
deed, agreements have sometimes replaced trcaties the Senate
has failed to ratify: an agreement pursuant to an act of Con-
gress admitted Texas in 1845 after the Senate defeated a treaty
of admission in 1844; and President Theodore Roosevelt made
an agreement with Santo Domingo in 1905 extending United
States control over that country after the Senate failed to ratify
a treaty. But there are obvious reasons why an undertaking like
the North Atlantic Treaty of 1949, with its long-term commit-
ment of vitalimportance to Western European security, should be

given a form that makes thestrength of the commitment manifest.
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The President reduces the effect of senatorial influence over
diplomatic appointments by using agents who do not need
senatorial confirmation. In 1791 Prcsident Washington in-
formed the Senate that he had ‘employed Mr. Gouverneur
Morris, who was on the spot’ to confer with the British Govern-
ment about the further enforcement of the treaty of peace be-
tween the two countries. President Franklin Roosevelt’s use of
Harry Hopkins in keeping in touch with Prime Minister
Churchill during the Second World War is well known. The
President circumvents congressional power to declare war by
waging war without a declaration. Presidents have sent naval
units to fight the Barbary States, Marines to occupy Caribbean
countries, and armed forces to repel aggression in Korea without
declarations of war. Furthermore, though Congress occasion-
ally tries to put restrictions on the movement of the armed
forces, the President has maintained his authority to deploy
them as he sees fit; when congressmen asscrted that they would
not provide the funds to send the American battleship fleet on
a world cruise, President Theodore Roosevelt sent it on its way
and challenged Congress not to appropriate the money to bring
it back. And the President can provoke a declaration of war by
his action: when President James Polk sent troops into a dis-
puted area with Mexico in 1846, he helped produce a border
incident that led to a declaration of war.

The Suprcme Court has rationalized the role the President
plays in the conduct of American foreign policy. In 1936 in the
casc of United States v. Curtiss-Wright Export Corporation
Justice Sutherland was again responsible for a strange interpre-
tation of the American Constitution. He explained, first:

‘As a result of the separation from Great Britain by the
colonies, acting as a unit, the powers of external sovereignty
passed from the Crown not to the colonies severally, but to the
colonies in their collective and corporate capacity as the United
States of America. . ..

‘It results that the investment of the federal government with
the powers of external sovereignty did not depend upon the
affirmative grants of the Constitution. The powers to declare
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and wage war, to conclude peace, to make treaties, to maintain
diplomatic relations with other sovereignties, if they had never
been mentioned in the Constitution, would have vested in the
federal government as necessary concomitants of nationality.
. . . As a member of the family of nations, the right and power
of the United States in that field are equal to the right and
power of the other members of the international family. Other-
wise, the United States is not completely sovereign.’

In short, in international affairs the powers of,the national
government are not defined by the constitutional dclegation of
powers from the States but by international law. In international
affairs the States do not exist.

Justice Sutherland explained, next:

‘Not only, as we have shown, is the federal power over
external affairs in origin and essential character different from
that over internal affairs, but participation in the exercisc of
the power is significantly limited. In this vast extcrnal realm,
with its important, complicated, delicate and manifold prob-
lems, the President alone has the power to speak or listen as a
representative of the nation. . . . As Marshall said in his grcat
argument of March 7, 1800, in the House of Representatives,
“The President is the sole organ of the nation in its external
relations, and its sole representative with foreign nations.” ’

And then, in effect, the argument moves from John Marshall
to John Locke:

‘It is important to bear in mind that we are here dealing not
alone with an authority vested in the President by an exertion
of legislative power, but with such authority plus the very deli-
cate, plenary and exclusive power of the President as the sole
organ of the federal government in the field of international
relations—a power which does not require as a basis for its
exercise an act of Congress, but which, of course, like every
other governmental power, must be exercised in subordination
to the applicable provisions of the Constitution. It is quite
apparent that . . . congressional legislation which is to be made
effective through negotiation and inquiry within the inter-
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national field must often accord to the President a degree of
discretion and freedom from statutory restriction which would
not be admissible were domestic affairs alone involved.?

Here, unmistakably, is the federative power.

Most major presidential policies, however, ultimately require
congressional support. Just as a list of examples may be given
to show how the President evades congressional restraints, so
may a list be given to show how Congress asserts itself. When
congressional legislation is needed to implement an inter-
national compact, the Senate may insist on a treaty form or lay
down the conditions of an exccutive agreement. The UNRRA
agreement of 1943, for example, had to be implemented by
congressional appropriations. The Senate required that the
draft text be submitted to the Committec on Foreign Relations
and that the agreement itself be incorporated in a joint resolu-
tion of Congress as the price for evading the two-thirds rule. The
great majority of treaties submitted to the Senate have in fact
been ratified without change, but some of the rejections and
ratifications-with-amendments that amount to rejections have
been important: the defeat of the Treaty of Versailles is the
most famous example. Technically, only the President may ter-
minate an international undertaking, but Congress may do so
in effect even with the President’s disapproval: the Japanese ex-
clusion provisions of an immigration act of 1924 ended the
friendly Gentleman’s Agreement of 1908 which had virtually
excluded the Japanese.

Congress provided most of the impulse within the national
government leading to the War of 1812 and the Spanish-
American War. It has sometimes sought to guide the President
in according or withholding recognition of foreign governments:
it urged the recognition of the American states that revolted
against Spain before President James Monroe accorded them
formal recognition in 1822; and it has expressed its strong
opposition to the recognition of Communist China in recent
years. It has sometimes forced the pace in other ways: in 1948
50 it appropriated money for military aid to the Chinese
Nationalists and Franco Spain before President Truman asked
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for it; and though the President resisted direct dictation of his
policy, he had to make concessions on those points in order to
hold support for his general foreign aid programme.

Indeed, the President often seeks to assurc the success of his
main policies by co-operating with Congress. The efforts to
develop and maintain presidential-congressional and bipartisan
co-operation in foreign policy have rcceived a good deal of
attention in recent years, but many of the techniques have not
been new: for example, Democratic-Republican President
Madison included a Federalist Senator and the Speaker of the
House of Representatives (who resigned from Congress to
accept their commissions) in the delegation to negotiate the
treaty ending the War of 1812; Whig President Zachary Tay-
lor’s Secretary of State, John Clayton, worked closely with
Senators of both parties, particularly Democratic Senator
W. R. King, Chairman of the Foreign Relations Committee, in
negotiating and obtaining approval of the Clayton-Bulwer
Treaty with Great Britain in 1850; and Republican President
William McKinley named threc Senators (who did not resign
from the Senate), including the Chairman of the Foreign Rela-
tions Committee and one Democrat, in the delegation to nego-
tiate the treaty ending the Spanish-American War. The defeat
of the Treaty of Versailles was partly the result of President
Wilson’s refusal to take elementary precautions: he took no
Senator and a Republican with no real standing in his party
with him to Europe. The Republican presidents who followed
him named key Senators of both parties as delcgates to impor-
- tant conferences: the Washington Arms Conference of 1921 and
the London Naval Conference of 1930, for example.

During the Second World War President Roosevelt was
anxious to avoid a repetition of Wilson’s blunders in the formal
negotiations for a post-war settlement, though he kept the in-
formal negotiations, from the ‘Atlantic Charter’ meeting with
Churchill in 1941 to the Yalta meeting with Churchill and
* Stalin in 1945, in his own hands. The Democratic Secretaries of
State under Roosevelt and Truman worked closely with con-
gressmen of both parties and used members of both parties as
key advisers in their efforts to create and maintain presidential-
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congressional co-operation and bipartisanship in foreign policy.
(The practice of using members of the other party as major
advisers was not followed by Eisenhower’s Republican Secre-
tary of State, John Foster Dulles, in his first two years in office.)
A feature of the presidential-congressional co-operation has
been the unusual deference paid to opinion in the House of
Representatives; for appropriations have become extremely im-
portant in the conduct of American foreign policy. A feature of
the bipartisanship was the unusual agreement bctween Secre-
tary of State ©€ordell Hull representing President Roosevelt and
John Foster Dulles representing Governor Dewey that discus-
sions of- the post-war United Nations organization during the
1944 presidential election would not be partisan.

The most significant aspects of the recent developments,
however, have been the range and duration of co-operation.
Co-operation has shaped the American partin creating UNRRA
in 1943, the Unitcd Nations organization in 1945, the Rio Inter-
American Treaty of 1947, the Marshall Plan in 1947, the North
Atlantic Treaty of 1949, the Mutual Defense programme in
1949, the Japanese Peace and ANZUS treaties of 1951, and the
South-East Asia Collective Defense Treaty of 1954. The
achievements secm even more impressive when it is recalled
that the Democrats held the presidency and the Republicans
controlled Congress during 1947-8. Of necessity, the initiative
has usually come from the President, though it has often been
concealed by arranging for Congress to pass resolutions before
the President takes formal action. But the support of congress-
men of both parties has been essential. The late Senator Arthur
Vandenberg, Republican, of Michigan, deserves more than
anyone else to be known as the ‘architect’ of the most effective
presidential-congressional co-operation in foreign policy in the
history of the Republic.

Each branch dislikes the price it must pay, however. Presi-
dential guidance has led to a reaction against it in Congress. In
1953—4 Senator John Bricker, Republican, of Ohio, led an
attempt to amend the Constitution in order to restrict the treaty
power and to subject executive agreements to more congres-
sional control. On 26 February 1954 a mild version of the
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‘Bricker Amendment’ sponsored by Senator Walter George,
Democrat, of Georgia, failed to pass the Senate by one vote
short of the necessary two-thirds majority. It is likely that
further attempts will be made.

The Eisenhower administration opposed the ‘Bricker Amend-
ment’, including the George version. The George version pro-
posed only two changes of substance:

‘A provision of a treaty or other international agreement
which conflicts with this Constitution shall not bc.: of any force
or effect.

‘An international agrecment other than a trcaty shall become
effective as internal law in the United States only by an act of
the Congress.’

The first proposal makes explicit what most constitutional law-
yers are sure is already implicit: that a treaty, though made
‘under the authority of the United States’, is no more valid
when it conflicts with the Constitution than an act of Congress,
supposedly ‘made in pursuance’ of the Constitution. Only the
fact that the Supreme Court has never held a treaty invalid on
constitutional grounds makes the point debatable. The second
proposal seems reasonable, espccially since it would appear to
allow Congress to continue to pass general acts like the Reci-
procal Trade Agreements acts, which authorize the negotiation
of a number of executive agreements. It would not be necessary
to pass an act after each agreement is made. (It has been
estimated that over four-fifths of the executive agreements made
under the present arrangements are based on or receive statut-
ory support.)

Administration spokesmen proclaimed their faith in consti-
tutional provisions that had stood the test of over a century and
a half. Their objections were obviously based, however, on the
use they expected Congress to make of the second proposal. The
price the President must pay for congressional support in
foreign as in domestic affairs is deference to congressional ‘log-
rolling’ pressures, and the George version would permit Con-
gress to force the President to pay a higher price. It is worth
emphasizing that congressional support for the Marshall Plan
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was partly bought by administration concessions to the ‘China
lobby’ in Congress. The limits of presidential influence in Con-
gress force the President to become a ‘log-roller’ too. In all his
roles—as the chief legislator, the chief executive, and the chief
conductor of foreign policy—the President finds presidential-
congressional co-operation inadequate. As a result, he seeks to
preserve and extend his independent powers.

Finally, the general problem of presidential-congressional
relations. The difficulties of presidential-congressional relations
have had a long history, which began in President Washington’s
first term and had its most dramatic moment in the impeach-
ment trial of President Andrew Johnson in 1868. The framers
of the Constitution made presidential-congressional relations
‘irresponsible’ by making the President and Congress largely
independent of each other. They made it difficult for the
same faction to control the presidency and both Houses of Con-
gress at the same time by making the modes of election and the
terms of office different. Although the President’s party has
nominally controlled both Houses of Congress for his full term
during ten of the fifteen terms since 1897—the record before
1897 was much worse—the hope of the framers has continued
to be essentially fulfilled. The political parties have consisted of
many loosely organized factional interests. They have only
intermittently had sufficient coherence and discipline to ensure
effective co-operation between the President and ‘his majorities’
in Congress. The breakdown point in presidential-congressional
relations was reached only in Johnson’s administration, follow-
ing a civil war; it has usually been possible for the President and
Congress, whatever its partisan composition, to agree on more
than a minimal programme; but it has usually been impossible
for them to agree on anything like a full one.

The increased importance of American national government
in this century has enhanced the authority of the President,
who is at the head of the expanded and expert bureaucracy.
The growth of presidential leadership in the early years of the
century was marked by the change in emphasis in Woodrow
Wilson’s essays on American government: he wrote a penetrat-
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ing account of ‘congressional government’ in 1885 and a stirring
description of the opportunities for presidential leadership in
1908 in which he came to the frequently quoted conclusion that
the President’s ‘office is anything he has the sagacity and force
to make it’. He made a good deal of it in his own tenure of the
office. The growth of presidential leadership was accelerated after
President Franklin Roosevelt took office in 1933, and it is now
almost inconceivable that the long-term trend will be reversed.
President Eisenhower sought for a time to make a virtue of lack
of leadership, but hc has pressed recommendations on Congress,
put his views on a wide range of subjects in news conferences
that are reported and now televised throughout the nation,
and explained his policies in speeches to the people on a scale
not approached by President Hoover a quarter of a century ago.

Yet the President often fails to carry Congress with him.
President Wilson’s foreign policy was wrecked in the Senate.
President Roosevelt was able to lead Congress in his first years
in office, under the pressure of the great depression, but not in
the years immediately before the American entry into the
Second World War. His war leadership was largely independent
of Congress. Despite the achievements of presidential-congres-
sional co-operation in foreign policy since the War, President
Truman’s relations with Congress often degencrated into mutual
name-calling.

A perennial source of presidential-congressional disagree-
ment is that the President represents the whole of America and
Congress its parts. Perhaps more important at present is that
the President depends primarily on the support of urban voters
and most congressmen, especially senior congressmen, depend
on the support of rural and small-town voters. In other words,
the President and Congress represent respectively the post-1933
and pre-1933 aspects of American politics. The difference is
greater when the President is a Democrat because a Democratic
President is even more dependent on urban support than a
Republican one. But the division between presidential and
congressional politics exists in both parties.

In thissituation the President and Congress have strengthened

the institutions of conflict. It was pointed out in the preceding
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chapter that the use of the Executive Office of the President
instead of the cabinet to co-ordinate administration has pro-
tected the President’s ‘irresponsibility’. It was pointed out
several times in this chapter that the President has sought to
develop his independent powers as well as his influence in
Congress. For its part, Congress reformed itself in the Legisla-
tive Reorganization Act of 1946 that cut back the growth of
standing committees and expanded the staffs of the commit-
tees, the Legislative Reference Service of the Library of the
Congress (which collects information, chiefly from published
sources, for committees and members), and the Offices of the
Legisl2tive Counsels of thc two Houses (which assist commit-
tees and members in drafting legislation). Congressmen hope
to make their own organization efficient and expert, and thus
reduce their dependence on executive guidance. They, too, seek
to develop their independence.

In sum, Amecrican congressmen accept a large measure of
presidential leadership only when they fcel strongly that some-
thing must be done. Then they are willing to face the fact that
on the whole the President, as head of the national administra-
tion, is better able to give the lead than they. They accept
presidential guidance in grave, sharply defined crises like those
produced by the great depression of the early 1930’s and the
Russian threat of the late 1940’s, though they quite properly
insist that the President justify his proposals. (The fact that a
few of the first proposals of President Roosevelt were rushed
through Congress in 1933 virtually without consideration has
given plausibility to the charge that the New Deal Congresses
were ‘rubber stamps’, but the great majority of the New Deal
mcasures were examined closely and amended in important
respects.) However, when a sense of crisis is lacking, or when
the crisis is not clearly defined, congressmen are less willing to
give their support. It is casier to win congressional approval,
for example, of remedial than of preventive measures: of a
Marshall Plan than of Point Four.

As a result, the President often tries to win approval of his
proposals by imparting a sense of immediate need—and, some-
times unintentionally, an expectation of quick results. He thus
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makes it appear that American policy is determined in a suc-
cession of panics. The attempt of the Eisenhower administration
to create a sense of crisis in Congress and the country about the
Indo-Chinese situation in the spring of 1954 is a case in point.
The truth is that American presidential-congressional co-opera-
tion works best in crises, real or artificial, with the result that
the current long continuous international tension tends to be
treated as a series of short discrete criscs to which the American
political system responds.

What is required, then, is a more satisfactory continuous rela-
tionship between the President and Congress so that the
President may exercise a steady guidance in congression4l ‘con-
sensus’. Formal amendments to the Constitution are extremely
unlikely to be adopted. But an increase in the President’s poli-
tical influence in Congress is likely to develop from the slow
growth of urban post-1933 influences in congressional politics.
Students of American politics argue a great deal about the ex-
tent to which the structure of the national parties in and outside
Congress can be—or ought to be—reformed to encourage the
change. It seems certain, however, that when political conditions
become propitious, presidential-congressional relations will be
improved, whether sufficiently or not, within the framework of
the Constitution of 1787.
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Chapter 10

State and Local Government

ach of the forty-eight States has a written Constitution,

~ which, like that of the nation, is superior to and more

difficult to amend than ordinary law. A State Constitu-

tion, however, is usually less ‘constitutional’ than the national

one: it contains more clauses dealing with other matters than

the organization of the government and the definition of civil

liberties and rights. It also describes the governmental system
in more detail.

As a result, few State Constitutions are brief. The length of
the Constitution of the United States, including its amendments,
is usually put at from 6,000 to 7,500 words. A few State Consti-
tutions are about the same length; but the great majority are at
least twice as long; and a few are at least six to ten times as long.
State Constitutions have, on the whole, grown in length through
the years, whether by the addition of amendments to old Con-
stitutions or by the substitution of new Constitutions for old.
The California legislature estimated in 1947 that its State Con-
stitution of 1879, originally about 16,000 words long, had
grown to over 72,000 words by the addition of 256 amendments.

Framers of the most recent Constitutions have sought to
avoid excessive length. Although the framers of the Missouri
Constitution of 1945, the first completely revised State Consti-
tution adopted after 1921, produced a text said to be about
30,000 words long, it is estimated that they thus reduced the
length of the State Constitution by about 11,000 words.
Although the framers of the New Jersey Constitution of 1947
produced a text longer than that replaced, the new Constitu-
tion, including the long article giving the schedule by which it
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took effect, is not more than twice the length of the national
Constitution. Even its comparatively brief provisions, however,
reflect the common practice of putting or retaining what
amount to definitions of public policy, normally the province of
ordinary law, in the constitutional text. The reason for the
practice is that it is harder, at least in form, to change policies
given constitutional protection.

Thus the New Jersey Constitution declares that the State
legislature ‘shall provide for the maintenance and support of a
thorough and efficient system of free public schools for the
instruction of all the children in the State betwcen the ages of
five and eighteen years’. It protects the existing tax exemption
of ‘real and personal property used exclusively for religious,
educational, charitable and ccmetery purposes’. It provides for
the tax exemption of ‘real and personal property to an aggre-
gate assessed valuation not exceeding five hundred dollars’
possessed by any ‘citizen and resident of this State now or here-
after honorably discharged or relcased under honorable circum-
stances from active service in time of war in any branch of the
armed forces of the United States’ or by the ‘widow of any
citizen and resident of this State who has mect or shall meet his
death on active duty in time of war in any such service’,
during her widowhood. Concessions to educational, religious,
and ex-servicemen’s pressure groups are very common in the
State Constitutions.

Almost all State Constitutions contain more definitions of
policy than the New Jersey Constitution. The shortecned Mis-
souri Constitution, while no longer retaining a prohibition of
duelling, provides, for example, that the State legislature shall
not have the power ‘to authorize lotteries or gift enterprises for
any purpose, and shall enact laws to prohibit the sale of lottery
or gift enterprise tickets, or tickets in any scheme in the nature
of a lottery’. It declares that the State legislature

‘shall provide an annual tax of not less than one-half of one cent
nor more than three cents on the one hundred dollars valuation
of all taxable property to be levied and collected as other taxes,

for the purpose of providing a fund to be appropriated and
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used for the pensioning of the deserving blind as provided by
law.’

Among the provisions of other State Constitutions, according to
a list compiled in the 1940’s, are a ban on removing timber
from State forests and a limit on the duration of prize-ﬁght
rounds to not more than three minutes each.

The details of the financial clauses of State Constitutions are
often written to protect or help special groups. Maximum tax
rate provisipns protect property owners in general: the Mis-
souri Constitution provides that the tax rate on intangible per-
sonal property shall not exceed 8 per cent of its yield. Exemp-
tions, like those quoted from the New Jersey Constitution, pro-
tect certain classes of owners. Part of the revenue is allocated to
particular purposes, as in the provision of the Missouri Consti-
tution relating to the deserving blind. The Missouri Constitu-
tion also declares that:

‘.. . All appropriations of money by successive general
assemblies shall be made in the following order:
First: For payment of sinking fund and interest on out-
standing obligations of the State.
Second: For the purpose of public education.
Third: For the payment of the cost of assessing and collect-
ing the revenue.
Fourth: For the payment of the civil lists.
Fifth: For the support of eleemosynary and other institu-
tions.
Sixth: For public health and public welfare.
Seventh: For all other State purposes.
Eighth: For the expense of the general assembly.’

Other financial restrictions in State Constitutions include re-
quirements of uniform tax rates for all kinds of property, pro-
hibitions of certain taxes, and severe curtailment of the borrow-
ing power. Both the Missouri and New Jersey Constitutions, for
example, contain provisions for submitting to popular referenda
proposals entailing the assumption of debts above certain strict
limits.
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Local government finance especially is often put in a constitu-
tional strait-jacket. On the one hand, rate limits and exemptions
restrict the yield of the prime source of local tax revenue, the
general property tax. On the other hand, allocations of revenue
take a share of what yield there is. Restrictions on borrowing
sometimes hamper the development of capital improvements.
In a few States the restrictions have also been a source of minor
constitutional amendments raising the debt limits of particular
local communities. It should be pointed out that while provi-
sions of the Missouri and New Jersey Constitutions have been
cited to illustrate recent impositions or reaffirmations of consti-
tutional financial restrictions, the Missouri Constitution of 1945
made, for example, the limits on local tax rates somewhat more
flexible than in the past and the New Jersey Constitution con-
tains no absolute rate restrictions at all.

Constitutionally, State governments are not governments of
enumerated powers. They possess all powers other than: those
delegated to the national government by the national Constitu-
tion; those, if any, delegated to the local governments by the
State Constitutions; and those reserved to the people by the
national and State Constitutions, as in their Bills of Rights. Yet
some of the State powers are defined in the State Constitutions
as parts of the concessions to special interests illustrated above
and, since it is not clear precisely what powers the State govern-
ments have retained, in order to reverse or forestall the invalida-
tion of State legislation by the State courts. Thus, after the
highest court of New York State held a workman’s compensa-
tion law invalid in 1911, a constitutional amendment was
adopted granting the power to enact such a law. The New
Jersey Constitution of 1947 declares that ‘the clearance, replan-
ning, development or redevelopment of blighted areas shall be
a public purpose and public use, for which private property
may be taken or acquired’, provided just compensation is paid.
In effect many State governments have become governments of
enumerated powers.

Many of the details of the State Constitutions relating to
State powers are designed to eliminate abuses by the political
branches. The States charter business corporations in the
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United States. Bribing State legislators to pass special charters
was for a long time a notorious corrupt practice in American
politics, which reformers sought to curb even before the Civil
War. It is common, therefore, for State Constitutions to ban
special charters. Many Constitutions also contain provisions
setting certain standards for general incorporation acts.

Most State Constitutions prohibit or severely restrict the
enactment of private, special, or local legislation generally. The
Missouri and New Jersey Constitutions forbid the passage, for
example, of such legislation: changing the law of descent;
affecting the estates of minors or persons under disability;
vacatmg any road, street, alley, or town plot' changing the
venue in civil or criminal cases; summoning or empanelling
grand or petit juries; rcgulatlng the management of public
schools; granting any corporation, association, or individual the
right to lay down a railway track; or granting any corporation,
association, or individual any exclusive right, privilege, or im-
munity. The last provisions reinforce the ban on special charters.

Most State Constitutions extend the prohibitions to include
local acts affecting the internal affairs of counties and munici-
palitics. The passage of local acts has often been used in the
American States to penalize political opponents of the dominant
factions in the legislatures. The fact that the dominant factions
have almost always consisted mainly of rural representatives
has meant that the brunt of the penalties has fallen on the cities.
The attempt to remove the abuse by constitutional prohibition,
however, may not prevent it taking another form. General
legislation, particularly financial legislation, may in effect dis-
criminate against city governments too. Efforts to improve the
structure of State government by detailed constitutional de-
scriptions of the separation of powers, which will be referred to
in the next section, have also been only partly successful.

Constitutions are likely to reflect the political ideals of their
communities. American State Constitutions have often reflected
the political good intentions of State citizens in their detailed
provisions, moreover, because constitutional conventions, by
far the most common bodies for drafting constitutional revisions,
have often attracted people who do not deign to engage in
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ordinary politics but seek to hedge in by constitutional restric-
tions the ‘rascals’ who do. Fortunately, the distinction between
‘reformers’ and ‘politicians’ now seems to be diminishing. The
prospects are promising that members of most constitutional
conventions will henceforth think somcwhat less about how to
make bad government impossible and somewhat more about
how to make good government possible. On the whole, the
members of the New Jersey convention of 1947 set an unusually
fine example.

Since the conventions are elected by the people, they are
usually responsible to them and not to the ordinary organs of
the government. In some States the legislature can resrict the
subjects with which a convention may deal. Thus the New Jer-
sey convention of 1947 was not allowed to alter representation
in the State legislature, which as in almost every State favours
rural voters. In other States the legislature cannot interfere with
the work of the convention at all. In these States the rural
interest often obstructs a movement for a convention, but may
permit the establishment of a constitutional commission to sub-
mit proposals to the legislature.

In any case a plan for major constitutional revision is usually
submitted to a popular referendum. Likewise, amendments to a
State Constitution, initiated either by the legislaturc (in almost
all States) or by petition of the voters (in about one-fourth of
the States), are submitted to the people in almost all the Statcs.
In nearly one-fourth of the States a special majority of some
kind is required for adoption: a majority of all votes cast in the
election in which an amendment appears on the general ballot,
for example. The proponents of an amendment must, therefore,
arouse sufficient interest in it to overcome the voter fatigue in-
duced by the long ballot. Some idea of the variations in ease and
frequency of amendment is given by pointing out that the Ten-
nessee Constitution of 1870 was not amended until 1953, by
which time the Louisiana Constitution of 1921 had had over
300 amendments (and had become over 180,000 words long).
The ease and frequency with which new Constitutions are
adopted varies, too, though the fact that some States have car-
ried out major revisions without making formal substitutions
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makes comparisons misleading: the Massachusetts Constitution
of 1780, for example, was ‘rearranged’ by a convention in 1919.
The great majority of the present State Constitutions, however,
are basically late-nineteenth- and early-twentieth-century
documents. No State Constitution—no written Constitution
anywhere—has withstood the passage of time so well as the
Constitution of the United States.

Indeed, paradoxically, though the provisions of State Con-
stitutions are generally much newer than those of the national
Constitutions they are often more out of date. They have often
defined too precisely the state of political thought and the
balanca of political forces at a given time; and while amend-
ments arc frequently added in many States, they do not adjust
old clauscs to new circumstances quickly. The clauses and laws
perpetuating rural overrcpresentation have perhaps the worst
effect, since rural overrcpresentation perpetuates in turn other
clauses ill adapted to an increasingly urban society. The national
Constitution also preserves rural overrcpresentation, but with-
out producing a comparable secondary effect. Its provisions
permit a wide measure of adaptation by law, interpretation,
and usage. The framers of 1787 wrote a Constitution which is
rcasonably brief and obscure. But in constitution-making,
as in much clse, good writing has been more admired than
emulated.

Although the refrain of any discussion of the detail of State
and local government must be that it varies from State to State,
it is possible to generalize about the basic structure of American
State government as defined by the State Constitutions. Like
the national Constitution, each State Constitution has a Bill of
Rights, generally containing the sort of seventeenth- and eigh-
teenth-century definitions of rights found in the national docu-
ment, though the New Jerscy Constitution of 1947, for example,
adds to the usual list a declaration that persons ‘in private em-
ployment shall have the right to organize and bargain collec-
tively’. It would be a mistake to say that the States have copied
the nation; for the thirteen original States had Constitutions
before the nation, and the national Bill of Rights contains pro-

227



STATE AND LOCAL GOVERNMENT

visions found in some of them. New States received the common
American heritage.

Like the national Constitution, too, each State Constitution
provides for the separation of powers among three branches: an
executive branch headed by a single elective chief executive,
the Governor; a legislative branch consisting of two roughly
equal chambers, except in Nebraska, which has had a uni-
cameral legislature since 1937; and a judicial branch. Provisions
for the separation of powers were also present in American
government before the Constitution of 1787 was written: a
large measure of separation of powers had been present in
colonial governments; and the doctrine was explicitly pro-
claimed as fundamental to its constitutional system in the Mas-
sachusetts Constitution of 1780, for example. But the national
Constitution had a profound impact on subsequent State con-
stitution-making, even in the original States. At the time it was
written there was a good deal of variety among the institutions
of the several States, though most States had weak exccutive
and strong legislative branches, measured by either the old
colonial or new national standard. Traces of the influence of
varying early governmental systems may still be detected among
the original States; New York has a stronger Governor than
North Carolina, for example, as under their first Constitutions.
The general effect of the national model, however, has been to
induce a more uniform pattern of executive-legislative rela-
tions in the United States than would otherwise have been the
case.

The main difference between national and State constitu-
tional arrangements is the greater measure of direct democracy
in the latter. Most States have several directly elected officers
besides the Governor, most often the Lieutenant-Governor
(though some Statcs do not have this office at all), Secretary of
State, Treasurer, Auditor or Comptroller, Attorney General,
and the head of the educational services. In most States also the
voters elect most or all of the judges. About one-fourth of the
States permit the electors to petition and then vote for the recall
of executive officers, and perhaps judges, before their tcrms have

expired. About a scorc of States permit the voters to initiate or
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challenge the enactment of bills by petition; initiated bills may
be ratified in some States only by popular referendum and in
others also by the State legislature; challenged bills are sub-
mitted to the voters. Constitutional provisions that require the
submission of bills entailing the creation of debts to popular
referendum were mentioned in the last section; and similar
provisions sometimes apply to intoxicating beverage or gam-
bling bills, for example.

The working of State government may be briefly described
by considerifig the State Governor as a legislator as well as an
executive officer. Like the President of the United States, the
State Governor is formally placed at the beginning and end of
the legislative process. He may send messagcs to the legislature,
and in many States he may convene special sessions that must
consider proposals he sends them and nothing else. The power
to convene spccial sessions, which the President and every
Governor have, is more important in State than national
government anyway, since regular sessions are usually more in-
frequent—in over three-fourths of the States they are biennial—
and often constitutionally restricted in duration—to about sixty
days, for example. The Governor of every State except North
Carolina has the power to veto legislation. The veto may be
overridden by majorities ranging from a simple majority of
those voting in each chamber of the legislature to a two-thirds
majority of the full membership in each. In half the States the
latter rule applics.

The Constitution of the State of Washington permits the
Governor to veto any section of any bill while approving the
rest. The New Jersey Constitution, for example, contains the
following provisions:

‘To avoid improper influences which may result from inter-
mixing in one and the same act such things as have no proper
relation to each other, every law shall embrace but one object,
and that shall be expressed in the title. This paragraph shall not
invalidate any law adopting or enacting a compilation, con-
solidation, revision, or rearrangement of all or parts of the
statutory law. . ..
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‘No general law shall embrace any provision of a private,
special, or local character.’

If enforced, the prohibitions make the normal veto power some-
what more effective. The following provision, also found in the
New Jersey Constitution, makes it more flexible:

‘. . . The Governor, in returning with his objections a bill for
reconsideration at any general or special session of the Legisla-
ture, may recommend that an amendment or amendments
specified by him be made in the bill, and in such case the legis-
lature may amend and re-enact the bill. If a bill be so amended
and re-enacted, it shall be presented again to the Goverﬁor, but
shall become a law only if he shall sign it within ten days after
presentation; and no bill shall be returned by the Governor a
second time.’

On the other hand, the New Jersey Constitution curtails the
opportunities for exercising a pocket veto by requiring a recall
of the legislature in special session forty-five days, Sundays
excepted, after it has adjourned sine die for the sole purpose of
receiving veto messages, unless the forty-fifth day falls on or
after the last day of the legislative year, in which casc the
Governor has a pocket veto. This provision strikes at the guber-
natorial veto power at what is usually its strongest point. For
most bills passed in the short Statc legislative scssions often do
not reach the governors, the great majority of whom have an
absolute power of pocket veto, until the legislatures are about
to adjourn.

In the intermediate stages of legislation, the Governor, like
the President, relies on patronage, party, personal contacts, and
public opinion.

Legislative machinery in the States is generally even less in-
tegrated than in the nation. In almost all States each House has
a set of committees; in the others the two Houses have a joint
set. There are more legislative standing committees, on the
average, in a State legislature than in Congress. Although
nearly all State legislatures are organized along party lines,
party influence is usually weaker in State than national policy-
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making, particularly in virtually one-party States. The extreme
congestion of business in the last days of State legislative sessions,
when many bills from the committees are passed by almost com-
pletely irresponsible ‘log-rolling’, is due to the weakness of
general supervision of legislative activity as well as to the short-
ness of the sessions. A fcw State Constitutions have sought to
prevent congestion by requiring split sessions: in general, bills
arc to be introduced in the first part and passed or rejected in
the second; but the device has not worked well. The Massa-
chusetts legislature, one of the very few with a full set of joint
committees, has rules which pace the passage of legislation
effectivgly. Technical improvements in procedure, however,
strike at effects instead of causes.

In an effort to give the content of legislation more coherence,
legislative councils have been set up in most States since 1933,
usually consisting of members from both parties in each House
and in a few cases also the Governor or his appointees. The
councils try to prepare the ground for the legislative work of the
sessions, and in at least a few States they have succeeded in im-
proving legislative integration. Since the Governors do not
usually work with them, however, they have not usually fos-
tercd executive-legislative co-operation. Like the growth of the
administrative stafl of Congress, the development of the legis-
lative councils seems to have been primarily the result of the
desire of legislators not to become dependent on the expert
advice of the executive bureaucracy. In a few States adminis-
trative agencics scem to have strong influence in the legislature:
in New York, for example. But in most the executive branch
probably has less influence than in the nation.

The Governor is a weaker chief executive than the President.
His power to appoint the members of the central State adminis-
tration is limited by the popular and, much less commonly,
legislative election of several of the most important executive
officers of the State as well as by the requirement that most of
his appointees must receive the approval of the upper House of
the State legislature in the great majority of States and of an
executive council in most of the others. Moreover, he is often
required to appoint members of a comparatively large number
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of regulatory and supervisory boards for long and overlapping
terms, perhaps on a bipartisan basis, and perhaps with regard
for technical qualifications prescribed by law. His power to
remove is limited by the status of most elective officers, who can
be removed only by conviction on impeachment (and perhaps
recall), and by the status of some elective and appointive offi-
cers, who may be protected from removal, for example, at least
to the extent that the upper House or executive council must
concur in the Governor’s decision. His power to direct is lim-
ited, partly by the Constitution, partly by law, mueh more than
the President’s.

In this century the trend has been to enhance the Goyernor’s
administrative authority. The framers of the New Jersey Con-
stitution of 1947 made the most radical changes, though the
State legislature has not integrated the administrative system
as much as the Constitution permits. Under the new as under
the old Constitution of the State, only the Governor is elected
by the people; and under the new Constitution, only the State
Auditor is elected by the legislature. The new Constitution
provides that all administrative agencies, cxcept temporary
commissions, shall be allocated ‘among and within not more
than twenty principal departments, in such manner as to group
the same according to major purposes so far as practicable’. It
declares that each ‘principal department shall be under the
supervision of the Governor’. It provides that the ‘head of each
principal department shall be a single executive unless other-
wise provided by law’. Such single executives are appointed by
the Governor with the consent of the State Senate and serve at
his pleasure, except that the Secretary of State and Attorncy
General serve full terms with the Governor. If a board or com-
mission is made head of a department, the Governor appoints
the members with the consent of the Senate but may remove
them only ‘in the manner provided by law’. Such boards or
commissions may, when authorized by law, appoint principal
executive officers for their departments, who must be approved
by the Governor and may be removed by him ‘upon notice and
an opportunity to be heard’.

At the beginning of 1953 five of the fourteen principal depart-
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ments were headed by a board or commission: Agriculture,
Civil Service, Education, Institutions and Agencies, and Public
Utilities. The other principal departments were: State, Bank-
ing and Insurance, Conservation and Economic Development,
Defense (dealing with State ‘National Guard’ and civil defence
activities), Health, Labor and Industry, Law and Public
Safety, the Treasury, and State Highway Department.

Another trend in State administration has been the slow
growth of the merit system of appointment. All States have a
partial system now, though in perhaps only about half of them
is it fairly extensive and cffective. This trend helps the Governor,
too, singe patronage appointments are usually dispensed under
a State form of ‘senatorial courtesy’ but the Governor is usually
blamed by the public for corruption and incompetence in
administration.

As in the national government, the balance of power between
the chief executive and the legislature in administrative affairs
is partially reflected in budgetary proccdures. In Arkansas the
legislative council makes the budget recommendations, assisted
in part by the budget division of the Department of Finance
and Administration. In a few States a budgetary board or com-
mission, usually consisting of the Governor as chairman and
either a few other executive officers or two other executive
officers and two legislators as members, prepares the exccutive
budget. In most States the Governor supervises the work,
though the direct responsibility is usually in the hands of an-
other executive officer. At the prcparatory stage, then, the
Governor’s influence is sometimes nominally and often actually
less than the President’s.

At the legislative stage it can be greater. A few State legisla-
tures, for example, cannot in general increase the amounts or
insert new items of expenditure in the budgets. In three-fourths
of the States the Governor has the right to veto items of an
appropriation bill. In some States he also has the right to reduce
items of expenditure in a bill as part of his veto power; but, un-
accompanied in these States by any check on legislative in-
creases of budget estimates, this right makes it convenient for
legislators to please their constituents by raising amounts which

233



STATE AND LOCAL GOVERNMENT

they believe the Governor will feel constrained to cut back
despite the unpopularity he incurs. In sum, the Governor is
usually able, if he wills, to check the worst abuses arising from
legislative ‘log-rolling’.

It may seem that in some respects presidential Icadership and
gubernatorial leadership are taking different courses. During
the last two periods of strong presidential leadership, the Pro-
gressive Era and the New Deal period, there was much stronger
gubernatorial leadership on the broad questions of public policy
that received most popular attention in the first. than in the
second. In the Progressive Era the fight for fundamental con-
stitutional reform and government supcrvision of pusiness
practices was waged as vigorously, and sometimes as effectively,
by State governors like Robert LaFollette of Wisconsin, Wood-
row Wilson of New Jersey, and Hiram Johnson of California,
as by presidents like Theodore Roosevelt and Woodrow Wilson.
In the New Deal period the fight for economic recovery was
waged primarily by President Franklin Roosevelt. Leading
governors of the last decade, like Thomas Dewey of New York,
Earl Warren of California, and Adlai Stevenson of Illinois, have
usually won their reputations as governors chiefly as effective
administrators and advocates of ‘clecan government’. Constitu-
tional trends strengthening the gubernatorial veto, administra-
tive, and budgetary powers support the growth of this kind of
strong governor.

The obvious explanation is that the traditional functions of
the national government, foreign policy and defence for ex-
ample, have become much more important politically and many
economic and social functions seem to have been shifted from
the State governments to the national government. Conse-
quently, presidential leadership in the nation overshadows
gubernatorial leadership in the States. Yet within its ficld
gubernatorial leadership in matters of policy usually serves, as
does presidential leadership, as the guiding force, if any, of
legislative ‘consensus’ and the protecting force, if any, of the
general interest.

State legislatures are badly organized. They are misrepre-
sentative. St. Louis, Missouri, had about 860,000 inhabitants
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in 1950; it is probably the only city of comparable size or larger
in the United States that has representation proportionate to
its population in even one House of the State legislature. The
Missouri Constitution of 1945 contains a provision that seeks to
ensure that apportionment in the State Senate will always be
adjusted to changes in the distribution of population; for failure
to reapportion is the chief cause of rural overrepresentation in
the Houses of State lcgislatures that are supposed to be based on
population. The United States Conference of Mayors estimated
in 1949 that the urban three-fifths of the population elected only
one-quarter of the State legislators.

The Governor of a State is fairly elected. (However, the
Democratic party of Georgia, which elects all its governors,
uses an electoral votc system based on county units that greatly
favours rural countics.) The legislature is often unfairly domin-
ated by rural and small-town voters. If it is true that the Presi-
dent and Congress tend to represent ‘two nations’, it is even
more true that the Statc Governor and legislature often tend to
represent ‘two States’. Gubernatorial influence in the legis-
lature is sometimes virtually the only influence in it reflect-
ing the interests of the State as a whole. Unfortunately, like
presidential influence in Congress, it often has inadequate
cffect.

The structure of American local government varies not only
from State to State but also within the States. The Constitution
or laws of a State often allow some of the local communities,
usually cities, a measure of ‘home rule’ in defining the organs
and powers of their governments. In 1950 New Jersey, for ex-
ample, authorized the voters of a city to choose among no fewer
than fourteen forms of governmental organization; and Illinois
permits the voters of a county to decide whether to vest the
powers of local government in the county government or to
divide them between it and smaller governmental units. On the
other hand, the State sometimes restricts the authority of par-
ticular cities in particular fields. In Massachusetts, for example,
the Governor of the State appoints the head of the police of
Boston but of no other city. This variety of American local
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government should be kept in mind in reading any general
statements about it.

In the late eighteenth century the important units of local
government in the thirteen original States were: the county,
present in all the States and predominant in the South; the
town, mixed with the county in the Middle States and predomin-
ant in New England; and the chartered municipality, a few of
which were scattered among the States outside New England.
This beginning helps account for the general pattern of Ameri-
can local government to-day. County government'exists almost
everywhere. Strong county government is important through-
out the South and in most of the West. Strong town govzrnment
is important in New England. A mixture of county and town-
ship government, the township being a type of town appropriate
to less compact communities, is important in the Middle At-
lantic States and most of the Midwest. Incorporated muni-
cipalities are important throughout the country. In addition,
myriads of single-purpose (or at least almost single-purpose)
authorities, most of them school districts, have been crcated,
though many of the school districts arc now bcing consolidated
or abolished. They have been associated especially with the
region comprising the States of lowa, Kansas, Minnesota, Mis-
souri, Nebraska, and North and South Dakota. The numbers of
the different kinds of local government units in the United
States in 1952 were given in Chapter 4.

Counties, towns, and municipalities usually and townships
and special districts always are part of a two- or multi-tier
system of local government. Cities in Virginia and a few in other
States, for example, are the equivalents of English county
boroughs, but they are exceptions to the general rule.

A county is partly governed by a board in every State but
Rhode Island, whose counties are not governmental units. The
board is almost always elective. More than two-thirds of the
county boards have fewer than six members. A very few have
over fifty members. The county board exercises at least part, if
not all, of the rule-making powers and some of the administra-
tive powers of the county government. There are separately
elected (occasionally appointed) officers, such as the sheriff,
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prosecuting attorney, coroner, and clerk, who exercise other
administrative powers largely independently. County judges
are also separately elected or appointed.

A town, which is now usually rural, because urban towns
have become incorporated municipalities, is governed by an
annual town meeting, though in the larger towns a partial
system of representation may be used. The town meeting elects
a board of selectmen or town council to serve as its executive
committee and other officers and committees, such as the town
clerk and school board, to carry out specific functions. A town-
ship is governed by either an clective board or a single elective
officer wiith an elective advisory board, but at least a vestige of a
town meeting is present in some States. A municipality is
governed by an elective mayor and council, commission, or
council. A special district is usually governed by an elected or,
less often, State or county appointed board.

The most important type of incorporated municipality, and
the local government with the most intensively developed range
of local functions, is the city. Lesser municipalities may be called
villages or boroughs, though the nomenclature is by no means
uniformly used. Insome States all municipalities are called cities,
divided into classes. The city has been the focus of American ex-
periments with forms of government in this century.

The once standard form is the mayor and council city
government. It is still found in many small and medium-sized
cities and in the very large ones. The mayor is a directly elected
officer, whose relations with the council are similar to those of a
Governor with a State legislature. At one time city councils, on
the analogy of Congress and State legislatures, were usually
bicameral, but they are rarely so now. They are usually small
bodies of about ten to thirty members, elected by wards or at
large or both. The New York City Council has twenty-six mem-
bers and the Chicago City Council fifty. In the cities where the
mayor is weak—with only limited power of appointment, con-
trol over other officials, and veto, if any, on council activity—
the council is thus usually small enough to be able to control the
city government in some detail. For over half a century, how-
ever, the trend has been to strengthen the mayor.
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Since 1900 many cities have adopted the commission form of
government. The commission usually consists of five members,
all of whom are elected by the voters of the whole city. Muni-
cipal administrative units are grouped in a corresponding num-
ber of departments, each commissioner heading a department.
One of the commissioners serves formally as the mayor,
designated as such either by the voters or, less frequently, his
colleagues; but he usually has no authority in that capacity.
The commission itself is the co-ordinating administrative
authority as well as the rule-making authority of-the city.

Since 1914 many cities have adopted the council-manager or
commission-managcr form of government. As in the commission
form, therc is a small council or commission headed by a titular
mayor, and the council is the rule-making authority of the city.
But it hires a professional administrator, the city manager, as
the head of administration. The commission and council man-
ager forms of government are among the reforms sponsored by
the Progressives in local government. Another was that local
government elections should be non-partisan; and local govern-
ment elections in the majority of cities that have adopted the
commission or council-manager forms of government (and in
many of those that have not) are at least nominally so.

The new forms of government eliminate some of the wasteful
and irresponsible obstruction that is associated with mayor and
council government, but they have drawbacks. The commission
form lacks adequate provision for the administrative co-ordina-
tion required in all but the smallest cities. The council-manager
form is rationalized by a distinction between policy and admin-
istration that is hard to make manifest, especially in very large
cities. The commission form has lost ground fairly rapidly,
largely to the commission-manager or council-manager form,
after its early gains. The manager form continues generally to
gain ground, even in counties, a few of which now have county
managers, but was abandoned in Cleveland, the largest city
(about 910,000 inhabitants in 1950) that adopted it. The
strengthening of the mayor in the mayor and council form has
been the most successful reform in the metropoli. (The mayor

and council form is not incompatible, of course, with the use of
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professional administrators under the mayor.) Similarly, non-
partisan politics has proved more practicable in small com-
munities than large. Perhaps what is most needed, especially in
large cities, is better partisan politics.

Municipal administration usually deals with police and fire
protection, health and sanitation, planning and zoning, roads
and other public works, public utilities, and public welfare. In
1950, moreover, about one-third of the cities with more than
25,000 inhabitants administered educational services; other-
wise, overlapping units of local governments administered them.
Other overlapping units often deal with some aspects of the
activities already mentioned, but they do not add others to the
list. Rural local administration, though less developed than
urban, has about the same general range of activities. None of
the categorics is dealt with exclusively by local administration,
however: the State administers directly some aspects of all of
them.

The pattern of local and State administration is confused
further by the fact that local government units are both local
governments and administrative units of the State. It is imposs-
ible to draw a precise line between local activities carried on in
pursuance of local powers and those carried on in administering
State powers, though it may be said that the municipalities
have more activities of the first kind than the other local govern-
ments. In any case the strength of local governments in the
United States has rested on both governmental powers and
administrative autonomy. The devolution of the administration
of many State functions on local authorities has meant that the
functions have been cxecuted by officials who are usually locally
elected or appointed and subject to little central administrative
supervision. State officials usually lack the power to veto their
selection and often lack the power to veto or alter their deci-
sions. Since the State duties of local officials are legally defined
by the State legislatures, the State courts exercise some control
over them; but judicial oversight is not a substitute for adminis-
trative direction.

Moreover, the political environment favours local units of
government. The political parties are highly decentralized. So,
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in some respects, is the press. The absence of national newspapers
like those in England does not mean that accounts of national
politics usually have a strong regional flavour. The national
press services and syndicated columnists (and, in another
medium, the national radio and television networks and com-
mentators) have largely killed that. But it does mean that the
papers most Americans read cover local politics more thor-
oughly than the papers most Englishmen read. These facts
probably partly explain why American reactions to national
politics are tending to become more uniform throughout the
country without, for example, forcing local elections to be
fought largely on national issues. .

Local government and administration is becoming relatively
less important in the American States, however. The State
governments have taken over parts of functions once almost
entirely delegated to or devolved on local authorities. They have
established Statc police forces, for example, which often act only
as highway patrols, but more often perform other duties as
well; and more and more they administcr educational services,
legally a State function in every State, directly.

The States have increased the degree of administrative super-
vision of local officials when the officials administer State func-
tions. State supcrvision of educational services still administered
locally, for example, is ever more exacting. The States have also
increased the degree of administrative supervision of local offi-
cials when the officials administer local functions. Supervision
of local government financial procedures, for example, is ever
more exacting, too. Supervision of local personnel policies, how-
ever, has developed much morc slowly, except in education.
This is one reason why the merit system is very weak in local
administration, except in education.

One cause of the decline in the relative importance of local
government is that its general structure is grossly inefficient,
consisting of many small and overlapping units, which are often
too small in size and power to administer activities effectively
as single units and usually unwilling or unable to administer
them effectively in co-operation. On the whole, resistance to
State centralization is much more easily overcome than resis-
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tance to local government reform; consequently, State-local
administration is improved much more by centralization than
by local consolidation. Another cause is fiscal. As the nation is a
more effective tax collector than the States, so the States are
more effective tax collectors than the local units. Probably no
amount oflocal government reform can eliminate the difference.

American general property taxes are the fiscal equivalent of
English ‘rates’, though on capital rather than annual value. In
theory they are usually levied on almost all forms of property,
but in practice they are collected primarily on real estate. In
1915 the States raised about half their tax revenue from pro-
perty taxes and local governments about nine-tenths of theirs.
In 1951 the States raised about 28 per cent of their tax revenue
from motor fuel taxes and vehicle licences; about 22 per cent
from general sales, gross reccipts, and use taxes; about 17 per
cent from individual and corporation net income taxes; about
6 per cent from alcoholic beverage taxes and licences; about 5
per cent from tobacco taxes; about 13 per cent from other sales
taxes and licences; about 2 per cent from severance taxes on the
extraction of natural resources; about 2 per cent from death and
gift duties; and about 4 per cent from property taxes. In 1951
local governments raised about 88 per cent of their tax revenue
from property taxes—and most of the rest from sales taxes and
licences.

The practical limits of State tax yields are set partly by State
competition, because large differentials in State tax rates may
drive taxable activities from heavily taxing to lightly taxing
States. The practical limits are set partly, too, by national tax
policy; for example, the existence of the national income tax as
well as State competition holds down State income taxes. (Some
States do not levy them at all.) But State governments have
been able to shift from property to other taxes. On the other
hand, local tax competition severely restricts local use of non-
property taxes. Local tax competition and constitutional, legal,
and political barriers restrict the use of property taxes too. Un-
able to exploit sufficiently either new or old sources of tax
revenue, local governments surrender some functions to the
States and receive increased amounts of State grants-in-aid in
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order to maintain, and develop, others. The grants are often
accompanied by administrative controls, which could usually
be imposed by the State legislatures anyway, but which are
more easily accepted when attached to grants.

Local political forces resist the centralizing trend in the States
as in the nation. The State legislatures often provide that the
revenue of certain State-imposed taxes be turned over, in whole
or part, to the localities roughly on the basis of the collections
in them. This is a way of supplying money without strings.
Furthermore, the rural-small-town group that eontrols most
Statc legislatures often arranges that to the extent grants-in-aid
help local governments most in need of money, they are more
likely to help rural rather than metropolitan areas. One effect
of this policy is to sustain local units of rural government that
would otherwise have to lose either more of their functions or
their separate identities.

The prospects for rural local government reform are there-
fore bad. The prospects for metropolitan local government re-
form are perhaps worse. The problem of metropolitan govern-
ment is not merely State and local. It is interstate. Many of the
metropolitan areas cxtend across State lines: for example,
greater New York City is in New York and New Jersey; greater
Chicago is in Illinois and Indiana; greater Philadelphia is in
Pennsylvania and New Jersey; and greater St. Louis is in Mis-
souri and Illinois. It has been politically impossible for several
decades for great cities to extend their boundarics and func-
tions even within their States in order to cover their whole
metropolitan areas and absorb the functions of other govern-
mental units. Although increasing use is made of interstate
metropolitan administrative agencies—the Port of New York
Authority created by a compact between New York and New
Jersey in 1921 is their model—interstatc city governments are
utopian.

Perhaps the extension of great cities is not the way to change
the present situation in which, for example, the suburbs have
markedly lower tax rates than the central citics though subur-
ban residents use central city services. But the State legislatures
refuse to adopt fiscal policies that would change the situation at
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least within their States. The present condition of metropolitan
government is not encouraging for those who really want effec-
tive State and local government in America—as distinct from
those who defend States’ and local rights because they do not
want effective government at all. For the failure to deal with the
problem of metropolitan government weakens State as well as
local government. The centralizing pressures in the United
States arc now strong enough that, if the lesser units of govern-
ment fail for long to provide at least thc minimum standard
people cxpest of a service, the national government will be in-
duced to intervene.

243



Chapter 11
The Judiciary

he national Constitution of 1787 and its amendments

are detailed in their description of the national judicial

power and the procedures the national courts must
follow. Article III, Section 2, of the Constitution provides that
the national judicial power shall extend

‘to all cases, in law and equity, arising under this Constitution,
the laws of the United States, and treaties made, or which shall
be made, under their authority;—to all cases affecting ambas-
sadors, other public ministers and consuls;—to all cases of ad-
miralty and maritime jurisdiction;—to controversies to which
the United States shall be a party;—to controversies between
two or more States;—between a State and citizens of another
State;—between citizens of different States;—between citizens
of the same State claiming lands under grants of different States,
and between a State, or the citizens thercof, and foreign states,
citizens, or subjects.’

The Eleventh Amendment declares that the national judicial
power shall not be construed, however, to extend to any suit
brought against one of the States of the Union by citizens of
another State or by citizens or subjects of any foreign state.
Article I, Section g, of the Constitution prohibits the suspen-
sion of the writ of habeas corpus except in cases of rebellion or
invasion and the enactment of bills of attainder and ex post
facto laws. Article III, Section 2, requires that a criminal trial
shall be by jury in the State where the crime shall have been
committed. The Bill of Rights prohibits, in the Fourth Amend-
ment, unreasonable searches and seizures and the issuance of
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general warrants. It declares, in the Fifth Amendment, that no
person shall be tried for a capital or otherwise infamous crime
unless on an indictment of a grand jury, put twice in jeopardy
for the same offence, compelled in any criminal case to be a
witness against himself, or deprived of life, liberty, or property
without due process of law. It requires, in the Sixth Amend-
ment, that an accused person shall have the right to a speedy
and public trial by an impartial jury of the State and district in
which the crime shall have been committed, to be informed of
the nature @nd cause of the accusation, to be confronted with
the witnesses against him, to have compulsory process for
obtaining witnesses in his favour, and to have the assistance of
counsel. It provides, in the Seventh Amendment, for trial by
jury in suits at common law, where the value in controversy
shall exceed twenty dollars, and for the finality of a jury’s deter-
mination of fact. And it prohibits, in the Eighth Amendment,
excessive bail, excessive fines, and cruel and unusual punish

ments.

Since the adoption of the Fourteenth Amendment, whicn
prohibits a State from depriving any person of life, liberty, or
property without due process of law, some of the procedural
restrictions of the national Bill of Rights have eventually been
applied to State judicial action too. In addition, State Constitu-
tions have their own Bills of Rights, which apply to State courts.

The national Constitution gives few details, however, about
the structure of the national judicial system. It establishes one
Supreme Court and grants it original jurisdiction in all cases
affecting ambassadors, other public ministers, and consuls and
in which a State shall be party. It provides that the President
shall nominate and with the advice and consent of the Senate
appoint the judges of the Supreme Court and of such inferior
courts as Congress may establish. It declares that the judges of
both the Supreme and inferior courts shall hold office during
good behaviour and receive a compensation which shall not be
diminished during their continuance in office. But the definition
of the appellate jurisdiction of the Supreme Court within the
national judicial power, the number of judges on the Supreme
Court, and the organization of the inferior courts—indeed,
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whether there shall bv any inferior courts at all—are matters
left entirely to the discretion of Congress.

At a time when many Americans feared a strong national
judiciary, the framers did not specify a detailed structure. Dur-
ing the struggle over ratification of the Constitution, its propon-
ents could point out that the Constitution permitted the new
national government to rely almost exclusively on the State
courts if it wished. Congress need not provide for any national
court except the Supreme Court. The first Congress, however,
established a complcte national judiciary, though Congress has
always allowed the Statc courts some share of cases arising
under the national judicial power. The American judiciary con-
sists, then, of a full set of national courts and forty-cight sets of
State courts, the latter differing in details from State to State.

Moreover, though the organization of the national judiciary
is based on congressional rather than constitutional provisions,
its fundamental structure is rarcly changed. At present, except
for, first, special ‘legislative courts’ like the Court of Customs
and Patent Appeals and most courts in the possessions and,
second, the Court of Claims (against the national government),
which was formerly a ‘legislative court’ but is now designated a
‘constitutional court’ by Congress, there are three kinds of
national courts. At the bottom arc eighty-four district courts in
the States, two district courts in the possessions, and one dis-
trict court in the District of Columbia. Above them are ten
circuit Courts of Appeals in the States and one circuit Court of
Appeals in the District of Columbia. At the top is one Supreme
Court of nine justices.

There is also a small administrative machine. In 1922 the
Chief Justice of the Supreme Court was given the power to
convene an annual conference of national senior circuit court
judges at which the state of national judicial business is con-
sidered and plans made accordingly. The Chief Justice may
temporarily shift district judges—in June 1954 there were 229
district judgeships in the States—to districts with congested
dockets. In 1939 Congress established the Administrative Office
of the United States Courts under a director appointed by the
Supreme Court and supervised by the national judicial con-
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ference. The Office helps the lower courts in the management
of their routine affairs and provides information and makes
recommendations about the handling of judicial business. These
administrative arrangements help keep the national judicial
system fairly efficient, though it is overburdened with business
at the present time.

State Constitutions prescribe the structure of State judicial
systems in some detail. Like the national judiciary, a State
judiciary is always hierarchial, comprising several levels of
trial and appellate courts. The levels are commonly as follows:
at the bottom are the justices of the peace and other courts of
petty jurisdiction; above them are courts of general trial juris-
diction; and at the top is the supreme court of the State. In
some States there are intermediate courts of first instance be-
tween the justices of the peace and the general trial courts. In
some States there are intermediate appellate courts between the
general trial courts and the supreme court. (The titles of the
courts are sometimes confusing: in New York State, for ex-
ample, the ‘Supreme Court’ is a general trial and intermediate
appellate court and the ‘Court of Appeals’ is the supreme court.)

A few States retain the once fairly common division between
equity and common law courts. The States have special courts
to deal with special problems likc juvenile delinquency. In
general, State law involves a wider range of subjects that bring
heavy dockets than national law. Almost inevitably, then, a
State judicial system is more complex than the national system.

A State system is also usually less efficient. Many States have
formal provisions for administrative arrangements, directed by
either the highest court, a judicial conference, or an adminis-
trative agency, but few have an administrative machine that
works well. The State judicial process is generally often need-
lessly slow and expensive. Reform is difficult, partly because the
details of the State judicial system are often dcfined in the State
Constitution, and chiefly because the legal profession is strongly
entrenched in American politics. Lawyers are usually reluctant
to change the systems to which they are accustomed. The
United States is the place to study English judicial archaisms in
operation.

247



THE JUDICIARY

The growth of administrative justice, however, which is often
quicker and cheaper than judicial justice, has impelled the
bench and bar to try to improve the judicial process. The New
Jersey Constitution of 1947, for example, created a highly in-
tegrated judicial system, modelled in several respects on the
present English system. The following clause gives some idea of
the nature of the system it reformed: “There shall be a County
Court in each county, which shall have all the jurisdiction
heretofore exercised by the Court of Common Pleas, Orphans’
Court, Court of Oyer and Terminer, Court of Quaster Sessions,
Court of Special Sessions and such other jurisdiction consistent
with this Constitution as may be conferred by law.” The Con-
stitution grants the Chief Justice of thc State Supreme Court
extensive administrative powers, in order to make the system
flexible enough to meet changes in the flow of judicial business
with the minimal delay.

The Supreme Court of the United States is not only at the
apex of the national judicial hierarchy but also in effect the
highest court of each State system for what are known as
‘federal questions’. ‘Federal questions’ involve some right or
immunity claimed under the national Constitution, laws, or
treaties. The great majority of cases in America do not raise
‘federal questions’, but the some that do, perhaps in the course
of proceedings, allow the national courts to help shape the
framework of State justice. The broad clause of the Fourteenth
Amendment that prohibits a State from depriving any person
of life, liberty, or property without due process of law gives the
national Supreme Court a good deal of influence over State
judicial procedures.

The work of the Supreme Court may be illustrated by that
of a single annual term. In the 1952-3 term the Court ruled on
the merits of 198 cases in 110 full opinions and 61 memorandum
orders. (A full opinion records and explains the grounds for a
decision or decisions; a memorandum order records a decision
or decisions and perhaps gives a very brief clarifying statement
or citation to a controlling precedent.) It refused to rule on
several times that number of cases. Petitions for the writ of
certiorari, which appellants may apply for but not demand,
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enable the Court to examine most of the claims put to it and to
sift out those it hears. The writ is granted on the affirmative
vote of four of the nine justices, though after argument it can be
dismissed by a majority of the Court as improvidently granted.
In 1952-3, of the 198 cases heard, 88 came before the Court by
right of appeal (though even in such cases the Court has a good
deal of discretion in practice in accepting them), and 110 by
writ of certiorari. Forty-nine cases came directly from national
district courts, 86 from circuit Courts of Appeals, four from
other national courts, and 59 from State courts. No case came
before the Supreme Court under its original jurisdiction.

The decision of the Court is that of a majority of justices
hearing the case. For a case disposed of in a full opinion a
member of the majority usually writes what is known as the
Opinion of the Court. Other justices of the majority may write
concurring opinions. The justices of the minority usually write
collective or individual dissenting opinions. In 1952-3 the deci-
sion of the Court was unanimous in 24 of the 110 instances when
full opinions were rendered and 41 of the 61 instances when
memorandum orders were rendered. Besides 104 signed and
six per curiam Opinions of thc Court, 32 concurring and 89
dissenting opinions were written.

The figures show that the Supreme Court handles few cases.
Its original jurisdiction is infrequently invoked. Diplomatic per-
sonnel arc almost invariably exempted from its jurisdiction by
international law, and cascs involving consular personnel with-
out diplomatic immunity and in which a State is party, unless
in the latter circumstance the other party is another State of the
Union, may be tried by other courts, which have concurrent
jurisdiction. On the other hand, cases on appeal once over-
burdened the Court. When former President William Howard
Taft took office as Chief Justice in 1921 the Court was more
than a ycar behind in its work. Taft initiated a number of
reforms, including the establishment of the national judicial
conference mentioned earlier, of which the most important was
a drastic change in the statutory definition of the appellate
jurisdiction of the Supreme Court. He turned the Court into an
effective pressure group that lobbied what was known as ‘the

249



THE JUDICIARY
‘judge’s bill’ through Congress in 1925, sharply curtailing the
right of appellants to demand a review of their cases.

Under the 1925 Act and subsequent amendments, the right
of appeal is limited to only a few circumstances. Most of them
may be described briefly, if it is kept in mind that in cases com-
ing to the Supreme Court of the United States national laws
and treaties may be declared invalid only on the ground that
they conflict with the Constitution of the United States and
State laws (including constitutional provisions) only on the
ground that they conflict with the Constitutior.,, laws, and
treatics of the United States. (In other cases State courts may
declare State laws invalid on the ground that they conflict with
the State Constitutions.) The Supreme Court of the United
States takes a case on appeal: when any national court declares
a national law invalid in a civil action involving the United
States or its officcrs; when a national district court, for example,
declares a national or State law invalid in a civil action or
restrains the enforcement of an order of the Interstate Com-
merce Commission in a civil action brought by or against the
United States; when a national circuit Court of Appeals de-
clares a State law invalid; and when a State court of last resort
rejects a claim that a State law is invalid or declarcs that a
national law or trcaty is invalid. (It may seem strange that a
State court has the power to declare that a national law or
treaty conflicts with the national Constitution, but since the
Constitution specifically requires that State judges shall be
bound by it, the right of a State court to determine the consti-
tutionality of national legislation is as wcll-grounded as that of
a national court.) The Supreme Court of the United States also
answers questions of law arising in cases before and certified by
national circuit Courts of Appeals or the national Court of
Claims. (Three of the 88 cascs which came to the Supreme
Court in 1952-3 by right of appeal were on certificate from
Courts of Appeals.) The Supreme Court has discretion to take
a case on writ of certiorari in a great many circumstances. With
extremely few exceptions, Congress has granted it a discretion-
ary right of review in cases that somehow fall within the national
judicial power as defined in the national Constitution (and that

250



THE JUDICIARY

are presented for consideration at the proper stage of litigation.)
By accepting only a limited number of cases the Court keeps
abreast of its docket.

One cffect of giving the Supreme Court such a wide measure
of discretion over the cases it hears has been that the share of
difficult cases has increased since 1925. The Court has laid
down principles for asscssing the claims raised in requests for
writs of certiorari, in order to reject the routine ones and to
accept those ‘where there are special and important reasons’
for taking thtm. It will, for example, usually take a case in-
volving an issue upon which two circuit Courts of Appeals have
disagreed, or a case raising an important question of national
law upon which the Supreme Court has never ruled. The rela-
tive increase in difficult cases before the Court is one reason why
the ratio of non-unanimous to unanimous dccisions has risen
markedly in recent decades.

It is important in considering the work of the highest court
in the land to remember that the great majority of cases are
decided in the lowest courts. Morc than nine in ten cases tried
by Amcrican courts are finally dccided by the first courts that
hear them. Furthermore, in most of the cases that are appealed,
the higher courts accept the findings of fact of the trial courts.
Appcllate courts are usually concerned with general rules of
law and deal directly with only a relatively few cases. As the
highest appellate court, the national Supreme Court is furthest
removed from the everyday work of the judicial system. It is
much more concerned with general rules, which guide not only
the work of the lower courts but also to some éxtent the work of
the other branches of the government, than with trying cases.
Indeed, the scope of its rulc-making authority makes it a poli-
tical institution of prime importance in the American govern-
mental system.

Congress has varied the number of members on the Supreme
Court. In 1789 it provided for a court of six justices, in 1801
five, in 1807 seven, in 1837 nine, and in 1863 ten. In 1866 it
provided that as members died or retired from the Court the
membership should drop to seven justices. In 1869 it again
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provided for a court of nine justices. The membership has re-
mained constant since, though had President Franklin Roose-
velt’s Court Plan of 1937 been enacted, the number on the
Court would have varied between nine and fifteen.

Presidential nominations to the Supreme Court are not sub-
ject to ‘senatorial courtesy’. Although somc of the nominees
have been rejected by the Senate, there has been only one
rejection since 1897: in 1930 President Hoover’s nomination of
John Parker, a North Carolina Republican, was defeated be-
cause of Parker’s alleged anti-trade-union bias in one of his
decisions as a member of an inferior national court and his anti-
Negro statements in his campaign, ten years earliey, for the
governorship of his State. Presidents have some regard for the
sectional and religious composition of the Court in making
nominations, but there are no fixed customs. They also con-
sider the views of the men thcy appoint. Thus President Theo-
dore Roosevelt wrote to Senator Henry Cabot Lodge when
considering the nomination of the Chief Justice of Massa-
chusetts for the Supreme Court of the United States: ‘I should
like to know that Judge Holmes was in entirc sympathy with
our views . . . before I would feel justified in appointing him.”
The President decided that the judge’s opinions were satis-
factory, and nominated the man who became the most famous
associate justice in the history of the Court.

Presidents usually appoint men of their own party, and
though most presidents have required a fair standard of fitness
in their appointees, appointments are often rewards for political
service. Many appointees have had some judicial experience.
But since almost all lesser judicial appointments, national and
State, arc partisan appointments and most State judges are
elected as partisan candidates, earlier judicial experience does
not imply a judicial career so much as a step on the political
ladder. Some Supreme Court justices come directly from other
benches or law schools, but most of them come directly from
political or administrative office, whatever their earlier back-

1 Henry Cabot Lodge, ed., Selections from the Correspondence of Theodore
Roosevelt and Henry Cabot Lodge: 1884-1918 (London: Charles Scribner’s Sons,
1925), I, 519. Quoted with permission of the publishers.
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ground. Thus presidents have often appointed high officials of
the Department of Justice to the Court, with the result that in
some cases involving the national government as many as four
justices have excused themselves on the ground that they have
been connected with the cases at an earlier stage.

Technical legal compctence is not the prime requisite of an
able Supreme Court member anyway. Many of Justice Ben-
jamin Cardozo’s admirers felt that one of the greatest legal
craftsmen in the country proved less effective on the national
Supreme Court, on which he served from 1932 to 1938, than as
chief judge of the New York State Court of Appeals, from which
he was. elevated Supreme Court justices are perforcc politi-
cians, for the Supreme Court is a pohtlcal institution. If the
justices are good politicians, they can receive most of the legal
competence they need from the bright young secretaries who
come to them from the law schools.

All national judges, except members of some of the ‘legis-
lative courts’ who serve fixed terms, may be removed only on
conviction by the Senate on an impeachment by the House of
Representatives. Only one Supreme Court justice has been
impeached: Samuel Chase in 1804-5. The Jeffersonians sought
to use impeachment proceedings to break the Federalist hold on
the Supreme Court. But Chase was not convicted, and the
attempt was abandoned. Although a few judges of inferior
national courts have been removed by impeachment, the pro-
cess has proved too cumbersome even to use it as often as it
should be used. Security of tenure has abuses.

State expericnce has shown, however, that lack of security of
tenure has greater abuses. State judges are usually elected or
appointed for fixed terms, though their chances of re-election
or re-appointment, and thereforc their sense of security of
tenure, are sometimes very good. In a few States, moreover,
Jjudges are subject to recall by petition and vote of the elector-
ate, though the procedure is rarely invoked. Justices of the
national Supreme Court have had occasion to comment on the
electioneering atmosphere that may accompany the dispensing
of justice in State courts.

Opinions about the general quality of the decisions of the
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courts often depend on the extent to which the critics accept the
beliefs on which the judges have based their decisions. But it is
probably fair to say that of the go men who have served on the
Supreme Court of the United States, a few have been excep-
tionally able justices, many have shown adequate ability, and
a few have been of poor calibre. Other national judges have, on
the whole, been less able, though there have been noteworthy
exceptions like Judge Learned Hand, who rccently retired from
the Court of Appeals for the second judicial circuit. State judges
have been of poorer calibre than national judges,.though again
there havc been noteworthy cxceptions.

Whatever their real merits, most judges work in an institu-
tional environment that gives them the appearance of dignity
and integrity. In a country where political controversy often
degenerates into personal vituperation, judges, espccially
United States Supreme Court justices, have bcen comparatively
immune from the worst forms of personal attacks. The excep-
tional denunciation is thus all the morc shocking, particularly
when one Supreme Court justice publicly impugns the work of
another, as Justice Robert Jackson unjustifiably impugned the
work of Justice Hugo Black in 1946. The Supreme Court of the
United States and to a lesser extent the other American courts,
benefit from what Walter Bagehot callcd the deferential clement
in government. Courts in almost every socicty do, but there is a
special reason in the United States. In America the Constitution
takes the place of the Crown as the symbol of unity above party.
The courts, particularly the Supreme Court, by establishing
themselves as the guardians of the Constitution, share the
respect with which that document is held.

The American courts have successfully asserted what is
known as ‘the American doctrine of judicial supremacy’. The
doctrine is that the courts, ultimately the Supreme Court of
the United States on ‘federal questions’, have the right to re-
view the activities of all agencies of government in order to
determine whether they are legally and constitutionally valid.

Chief Justice Marshall enunciated the doctrine in the case of
Marbury ». Madison in 1803. William Marbury sought to
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obtain his commission as justice of the peace in the District of
Columbia from Secretary of State James Madison. Under a
provision of the Judiciary Act of 1789 he invoked the original
jurisdiction of the Supreme Court to request the issuance of a
writ of mandamus. The Court held, with Marshall writing the
Opinion of the Court, that an act of Congress which extends the
original jurisdiction of the Supreme Court to subjects not listed
in the relevant constitutional clause—‘cases affecting ambas-
sadors, other public ministers and consuls, and those in which a
State shall be party’—conflicts with the Constitution.

What then should the Court do? The Constitution does not
give an explicit answer. But Marshall said that it was the duty
of the Court to declarc what law governs the case before it.
When two laws conflict, it must obey the higher. Since the Con-
stitution is the highest law, the Court must obey it when it con-
flicts with any other. Therefore in Marbury ». Madison the
Court must declare that the Constitution and not the act of
Congress governs the case. The Court did not grant Marbury
his request on the ground that it lacked jurisdiction to do so.

Conflict with higher law means in appropriate cases an excess
of authority under higher law. Since the national government
is a government of dclegated powers, for example, its actions
must not conflict with the Constitution by exceeding those
powers. Since most American administrative agencies derive
their powers from legislation, for example, their actions must
not conflict with the legislation by exceeding the powers granted
thereunder. They must not, in other words, be ultra vires.

Judicial review works upwards by stages. If an administrative
order of a national agency is challenged, the Court will first
determine whether it conflicts with congressional legislation. If
it determines that it does, the Court will refuse to recognize the
validity of the order. If it determines that it does not, the Court
will next determine whether the congressional legislation
authorizing the order conflicts with the Constitution. If it
determines that it does, the Court will refuse to recognize the
validity of the order and the lcgislation. If it determines that it
does not, the Court will apply the order to the case. The ex-
ample is given on the assumption that the challenger attacked
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the validity of both the order and the legislation. For as a gen-
eral rule a court will work upwards only so far as the brief of
the challenger demands.

Controversy about American judicial activity has distin-
guished three main aspects of judicial review: review of adminis-
trative action, of State action under the national Constitution,
and of national congressional and presidential action and Statc
legislative and executive action under the national and State
Constitutions respectively.

It has always been generally accepted that the courts ought
to exercise some control over administrative action. They ought
to make sure that administrators do not excced the powers
granted to them by the legislaturcs. The chief dispute over
judicial oversight of administration, particularly administrative
rule-making and administrative justice, arose from the fact that
until recently the courts, led by the national Supreme Court,
often subjected administrative action to more judicial control
than the legislatures intended. The courts sometimes insisted,
for example, on their right to determine de novo the facts upon
which administrative rules and decisions were based. Since
1937, however, the Supreme Court has led the trend to show
administrative judgments great respect. Consequently, as was
pointed out in Chapter 8, Congress passed the Administrative
Procedure Act of 1946 in order partially to reinforce ‘the rule
of law’ in the national government. Whatever the merits of this
act, it can no longer be said that in general judicial review of
American national administration hampers administrative
action contrary to the wishes of a democratically elected legis-
lature.

The most controversial aspect of judicial review in the early
years of the Republic was the right of the national Supreme
Court to declare State action to be contrary to the national
Constitution. Chief Justice Marshall’s decisions on this point
ran against the strong States’ rights sentiment in the country.
But it has been generally recognized since that the absence of
either a national executive or a national legislative veto on
State action in the American federal system makes a national
judicial veto indispensable. A State must not be allowed to
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interfere unduly with national concerns. ‘I do not think’, said
Justice Oliver Wendell Holmes, ‘the United States would come
to an end if we lost our power to declare an Act of Congress
void. I do think the Union would be imperilled if we could
not make that declaration as to the laws of the several States.
For one in my place sees how often a local policy prevails with
those who are not trained to national views. . . .’* Justice Holmes
himself was an eloquent critic, while he was on the Supreme
Court from 1902 to 1932, of decisions of the Court declaring
State social legislation unconstitutional on the ground that it
infringed liberty or took property without due process of law;
but his criticism was directed at the policy not the power of the
Court; and since 1937, again, the Court has changed its policy.

Since judicial review of State action under the national Con-
stitution, though exercised by State as well as national courts,
is ultimately directed by the national Supreme Court, it may
be justified on the ground that it is the exercise of national
authority over a subordinate government. It may thus be
differentiated from judicial review of congressional and presi-
dential action under the national Constitution, also ultimately
directed by the national Supreme Court, and of State legis-
lative and executive action under the State Constitutions,
ultimately directed by the highest courts of the States. The
review of the activities of the co-ordinate branches of govern-
ment has been the most controversial aspect of judicial review
since the Civil War.

Marshall’s defence of judicial supremacy in Marbury .
Madison rests on the assumption that the Court is able to judge
whether an act conflicts with the Constitution better than Con-
gress and the President. If this assumption is accepted, Mar-
shall’s case is sound; for if an act does conflict with the Consti-
tution, the Court must obviously obey the latter, since the Con-
stitution is the highest law of the land. But should the assump-
tion be accepted? The provision of the Judiciary Act of 1789
declared to be contrary to the Constitution in Marbury v.
Madison, for example, was passed by a Congress in which

1 Collected Legal Papers (London: Constable and Company, Ltd., 1920),
PP- 295-6. Quoted with permission of the publishers.
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several framers of the Constitution were members and James
Madison, the ‘Father of the Constitution’, was a floor leader.
The Act was signed by President Washington, who had been
the presiding officer at the constitutional convention. Both
Congress and the President apparently believed that the consti-
tutional clause granting the Supreme Court original jurisdic-
tion in some cascs did not preclude Congress from granting it
original jurisdiction in others. Yet in 1803 the Supreme Court,
only one of whose members had been at the constitutional con-
vention, declared that this was a misinterpretation of the
Constitution.

The real issue in the controversy over judicial review is not
what should the Court do when it finds that an act conflicts
with the Constitution but should the Court find that an act con-
flicts with the Constitution when most of the members of the
other branches of government believe that it does not. Mar-
shall’s opponents argued that the principle of co-ordinate
branches of government implied that each branch had the right
to interpret the meaning of the Constitution for itself. Ex-
President Thomas Jefferson wrote in 1819 that ‘each depart-
ment is truly independent of the others, and has an equal right
to decide for itself what is the meaning of the Constitution in
the cases submitted to its action; and espccially where it is to
act ultimately and without appeal.’ President Andrew Jackson
wrote in 1832:

‘The Congress, the Executive, and the Court must each for
itself be guided by its own opinion of the Constitution. . . . The
opinion of the judges has no more authority over Congress than
the opinion of Congress has over the judges, and on that point
the President is independent of both. The authority of the
Supreme Court must not, therefore, be permitted to control the
Congress or the Executive when acting in their legislative capa-
cities, but to have only such influence as the force of their
reasoning may deserve.’

While these arguments attacked the premises of judicial
supremacy, however, they did not directly challenge the right
of the Court to declare a measure to be unconstitutional,
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Chiefly because judicial review of the co-ordinate branches
received comparatively little attention before the Civil War, the
Court’s claim to make the final determination was allowed to
stand almost by default. When this aspect of judicial review
received a great deal of attention after the Civil War, the Court
had acquired a prescriptive right. The controversy over national
judicial decisions affecting congressional and presidential
powers, like that over decisions affecting State action, has
focused on policy rather than power, with the year 1937 once
more marking a decisive shift in policy.

But the Court has recognized that in some circumstances it is
wisest to apply Jefferson’s theory. It treats some subjects as
‘political *questions’, concerning which the decisions of the
political branches of government are accepted as final. Thus,
Congress may decide conclusively whether a State has a ‘repub-
lican form of government’ as required by the Constitution;
Congress may decide conclusively whether an amendment to
the Constitution has been duly ratified; and the President may
decide conclusively who is the de jure or de facto ruler of a terri-
tory. Indeed, the President’s exercise of his independent powers,
especially in foreign affairs, consists largely of ‘political ques-
tions’, so that the argument about national judicial power as it
affects the co-ordinate branches has focused on review of con-
gressional action. The Court decides, however, what subjects
are ‘political questions’. Its definition has varied: for example,
the procedure for ratifying amendments has been examined by
the Court in the past. The doctrine of ‘political questions’ does
not, therefore, infringe the basic doctrine of judicial supremacy.

State judicial supremacy under State Constitutions is similar
to national judicial supremacy under the national Constitution,
but there are differences in a few States. The national Supreme
Court has refused to give advisory opinions on the constitution-
ality of proposed legislation because it conceives its function to
be merely to declare what law applies to a case before it, when
it will if necessary hold that a law is unconstitutional. But the
highest courts of ten States do give advisory opinions, though
the opinions do not bind the courts in subsequent cases. The use
of advisory opinions might have become more common had it
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not been for the widespread adoption after 1915 of a better
device, the declaratory judgment. The great majority of States
and the national Congress have enacted laws permitting courts
to declare what the law is in a genuine controversy between
two parties after an act has been passed but before action under
it has taken place. (The national Supreme Court has upheld
the validity of declaratory judgment legislation on the analogy
of injunctive procedure.) Unlike an advisory opinion, a declara-
tory judgment is a legal precedent.

Three State Constitutions require an unusual majority before
a court may declare an act of the legislature void. Despite the
criticism of judicial decisions in the late nineteenth and early
twentieth centuries, however, State constitution makers have
not sought to impair the legal supremacy of the courts. In the
States, as in the nation, a judicial interpretation of a constitu-
tional provision may be overruled only by a subsequent decision
—for the American supreme courts are not bound by the prin-
ciple of stare decisis—or by a constitutional amendment. Ameri-
can constitutional provisions mean what the judges say they
mean.

The legal fiction is that the courts interpret instead of make
law. In fact their legal supremacy inevitably makes them policy-
determining organs, and as such subject to political pressures.
The following account of the practical relations between the
Supreme Court and the elective branches of the national
government illustrates the point.

The Supreme Court has not often set aside the judgment of
Congress. It has invalidated the provisions of national law in
about eighty cases. In most of these cases only part of a statute,
often a minor part, has been declared void. Only eight or ten
statutes have been held unconstitutional in their entirety. Since
1789 Congress has passed over 70,000 acts, of which over 30,000
have been public acts. Statistically, the incidence of judicial
review on congressional legislation has been extremely slight.

But to strike down a national law is to drop a pebble in the
legislative pool, creating a disturbance that ripples out from the

point of contact across a considerable surface of potential legis-
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lation. When the Supreme Court declared in the 1870’s and
1880’s that national executive action and legislation protecting
the rights of Negroes from the private acts of white Southerners
exceeded the constitutional powers of the nation, it helped
doom the newly-freed slaves to a subjugation not much better
than they had suffered before. When the Supreme Court de-
clared a national income tax law void in 1895, it prevented the
use for nearly two decades of what has proved to be the most
important fiscal instrument of the national government. When
the Court ruled in several cases that Congress could not regu-
late the production of commodities that flow in interstate com-
merce, it crippled national efforts to strike at child labour and
other widely condemned labour practices until, after 1937, the
decisions were overruled. The Court not only held the particu-
lar acts void but also discouraged Congress from passing others.

After the Civil War the Court exercised its power to invali-
date legislation much more than before. In the mid-1930’s it
pushed its power to the breaking point. In seventeen months it
held void all or part of cleven major national acts dealing with
the problems of the depression. The whole course of the New
Deal was threatened by decisions that put new restrictions on
national powers just when the national government was exer-
cising power as never before. President Franklin Roosevelt
thought that two reasons for the fact that the decisions of the
Court reminded him of ‘the horse-and-buggy age’ were
that by 1937 six of the nine justices on the Court were over 70
years old and he had not had a chance to appoint anyone to
the Court in his first term in the White House. The average age
of the ‘nine old men’ was over 71; those over 70 had served on
the Supreme Court at least ten years. In February 1937 the
President submitted to Congress a plan for increasing the mem-
bership of the Supreme Court by one additional justice for
every justice of the original nine over 70 years of age who had
served ten years on the Court and who refused to retire (the
total number of additional justices was never to exceed six);
thus, in any event, Roosevelt would be able to appoint six new
justices of New Deal persuasion to the Court.

After a bitter struggle the plan was defeated. During the
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struggle the Court threw its weight against the plan by reveal-
ing a new attitude towards New Deal legislation; or, more
strictly, the justice who held the balance of power between the
more conservative and the more liberal members of the Court
revealed a new attitude: ‘A switch in time saved nine.” (It is
now known that the relignment took place on one important
case before the President announced his proposals, but the deci-
sion was not rendered until after the announcement.) Social
and regulatory legislation was sustained. In addition, one of the
conservative justices announced that he intended to retire at
the end of the current term. The President lost the battle but
won the war. By the end of 1941 seven justices weye Roose-
velt’s appointees; and in 1943, after the last of Roosevelt’s
appointees had replaced an earlier one, the average age of the
nine justices on the Court was about 56. Only three minor pro-
visions of national acts have been held void since 1937.

In November 1954 President Eisenhower nominated John
Harlan of New York to fill a vacancy on the Court. He was 55.
Of the eight justices on the Court, four had been appointed by
Roosevelt, three by Truman, and one—Chief Justice Earl War-
ren—by Eisenhower. The average age of the eight was about 64.

One lesson to be drawn from the events of 1937 is that a direct
challenge to the independence of the Supreme Court is poli-
tically dangerous. A more subtle lesson is that it is part of the
art of judicial statesmanship not to obstruct the elected branches
of the government too much. When the Supreme Court struck
down liberal social legislation in the late ninetcenth and ecarly
twentieth centuries, it did so at a time when the country was
sharply divided on its merits and many members of the political
branches were glad to be able to support liberal measures in
principle while pointing out that ‘the Constitution’ did not per-
mit them. But when the Court struck down liberal legislation
in the 1930’s, it did so at a time when the clectorate had en-
dorsed the New Deal by large majorities and most members of
the other branches of the government believed firmly in the
necessity for at least some of the legislation. In this context the
Court had in fact much less scope in reviewing legislation.

Mr. Dooley observed that the Supreme Court follows the

262



THE JUDICIARY

election returns. The justices may follow the returns at some
distance and make modifications in the course of government
policy on the way, but they must follow the general direction
of government action. The Court of the mid-1930’s was not the
first to tilt against windmills. The Court of 1857 tried to con-
trol national slavery policy, with disastrous results for its pres-
tige in the North. The truth is that the prime function of the
interpretation of the Constitution by the Supreme Court is to
rationalize the exercise of governmental power under a Consti-
tution which s, in general, hard to amend readily. The Supreme
Court is, in effect, a continuous constitutional convention. So
lang as- tpe Court performs its function moderately well it
enjoys great prestige and a fair measure of power; when it
refuses to do its job, its prestige falls and the elective branches
begin to put pressure on it.

There are several ways in which judicial decisions may be
made responsive to public opinion. Constitutional amendments
may alter the course of judicial interpretation. But the amend-
ing process is too cumbersome to use often. More common is
presidential screening of nominees to the Supreme Court
according to their views on major public policies. A President
fortunate enough to have several vacancies occur while he is in
office can help mould the attitude of the Court, perhaps for a
generation. This is an intermittent method of keeping judicial
opinion consonant with the main flow of public opinion, but it
is the second best there is.

The best is to develop a tradition of judicial self-restraint.
The Court should on the whole accept the spirit of Jefferson’s
and Jackson’s argument. Justice Holmes preached judicial self-
restraint in his famous dissenting opinions. A liberal minority
iterated his sermon through the mid-1930’s. ‘Courts are not the
only agency of government that must be assumed to have capa-
city to govern,” wrote Justice Stone in the case of United States
v. Butler in 1936, in perhaps the most biting dissent from ‘inter-
pretation of our great charter of government which proceeds on
any assumption that the responsibility for the preservation of
our institutions is the exclusive concern of any one of the three
branches. ...
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Roosevelt’s appointments gave the liberals a majority (and
raised Stone to the chief justiceship). Except when dealing with
civil liberty and civil rights cases, most of the justices have
appeared to accept the need for self-restraint in judging the
constitutionality of legislation. They have decided that they
must be active in keeping the political process free, but once
they have done their best to protect civil liberties, the demo-
cratic suffrage, and racial equality, they must accept almost
anything that comes out of the process. The justices have not’
always lived up to their standards, and it is too early to assess
the permanent impact of their efforts on the traditions of the
Court, but the Court has faced the political 1mphcatlons of its
work more frankly than ever before. The exercise of ‘American
judicial supremacy is, in consequence, very different to-day
from what it was a generation ago.
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Chapter 12

Private Rights

oth the framers of the Constitution of 1787 and those
. -who insisted that a Bill of Rights be added to it sought

to provide constitutional safeguards for private rights.
So did the authors of the amendments to the Constitution
associated with ‘reconstruction’ after the Civil War. State Con-
stitutions contain similar clauses. Thus, since the courts have
been the final interpreters of constitutional provisions, judicial
protection of private rights has been an important aspect of the
American system of government. It is convenient to put the
rights in three categories: economic rights; civil liberties; and
civil rights. This chapter deals with the protection that the
decisions of the Supreme Court have given to each category
and the limits of judicial protection of freedom.

First, the protection of economic rights. Under Chief Justice
Marshall the Supreme Court held that State laws rescinding
land grants, altering the charter of a private corporation, and
infringing creditor rights impaired the obligation of contracts
in violation of Article I, Section 10, of the Constitution. Under
Chief Justice Taney the Court allowed the States more scope
in contract cases but held in the Dred Scott case that con-
gressional legislation prohibiting slavery in part of the national
domain was an unconstitutional deprivation of property without
due process of law. The important period of judicial protection
of economic rights from government action, however, was the
half-century from 1886 to 1936. The chief beneficiaries were the
wealthy and business classes.

In terms of constitutional doctrine the protection was often
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indirect. The Court held the national income tax law void in
1895, for example, not on the ground that it infringed private
rights, but primarily on the ground that parts of it constituted
a direct tax within the meaning of Article I, Section g, of the
Constitution and therefore should have raised revenue in pro-
portion to the distribution of population among the States. In
order to overrule this decision the Sixteenth Amendment of
1913 granted Congress the power to tax incomes ‘from what-
ever source derived’ without regard to the distribution of popu-
lation. Despite the words of the Amendment the Court declared
in subsequent cases that the national government still did not
have the power to tax income derived from the lease of State
oil-lands, for example, on the ground that the oil-lands were
State instrumentalities immune from national government taxa-
tion. The practical effect for private persons of intergovern-
mental tax immunity, which applied to national as well as
State instrumentalities, was, in the example cited, partly to
relieve business men who held oil-lands leases of the burden of
taxation. Similarly, the practical effect of the constitutional
doctrine that national regulation of production for commerce
invaded States’ rights was, as was pointed out in Chapter 2,
often to free business men from effective regulation by any
government.

Direct constitutional protection of economic rights was based
primarily on the clauses of the Fifth and Fourteenth Amend-
ments, relating to national and State action respectively, that
forbid the governments to deprive ‘any person’ of ‘life, liberty,
or property, without due process of law’. (The Court frequently
referred to the equal protection of the laws clause of the Four-
teenth Amendment as well, but it rarely gave it more meaning
than the due process clause in cases simply involving economic
rights.) In the 1880’s and 1890’s the Supreme Court read three
meanings into the duc process clauses which had not, on the
whole, been there before. It held, first, that a corporation was
a person. The effect was to extend protection directly to the
most important form of business organization.

The Court held, second, with the Dred Scott case the only

precedent, that the substance of government action could
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violate due process. The Court had previously explained that
the words ‘due process of law’ were intended to convey the
same meaning as ‘by the law of the land’ in Magna Carta:
‘settled usages and modes of proceeding’. Due process was fair
procedure: a proper trial, for example, by an impartial judge
and jury. In other words, the constitutional clauses applied to
the way things were done. The Court now explained that due
process was also fair substance: in 1898, for example, it in-
validated a State law setting railway rates, not because the
governmentdl process the State used was improper, but be-
cause the economic criteria used in determining the rates did
not guarantee a “fair return’. In other words, the constitutional
clauses also applied to what was done.

The Court held, third, in the case of Allgeyer ». Louisiana in
1897, that the liberty mentioned in the due process clauses

‘means, not only the right of the citizen to be free from the mere
physical restraint of his person, as by incarceration, but the
term is deemed to embrace the right of the citizen to be free in
the enjoyment of all his faculties; to be free to use them in all
lawful ways; to live and work where he will; to earn his liveli-
hood by any lawful calling; to pursuc any livelihood or avoca-
tion, and for that purpose to enter into all contracts which may
be proper, necessary and essential to his carrying out to a suc-
cessful conclusion the purposes above mentioned.’

The effect of this doctrine of the liberty of contract was to raise
business activities to the status of economic rights which the
Court protected from ‘unrcasonable’ government action. In an
extreme form this doctrine prevented the national and State
governments from regulating in any way the prices and terms
of service of busincsses not ‘affected with a public interest’. The
Court invalidated State laws regulating the resale price of
theatre tickets and licensing the sale of ice, for example, be-
cause ticket agencies and ice companies were not businesses
‘affected with a public interest’.

Among the most important liberty of contract cases were
those concerned with labour relations and conditions. The
Court claimed that its doctrines protected the rights of workers
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as well as business men, but the protection was often in a form
working men did not appreciate. Thus the Court invalidated
national and State laws banning the ‘yellow dog’ contract, which
required as a condition of employment that a worker under-
take not to join a trade union, because they abridged both the
worker’s and employer’s liberty of contract. The most notorious
cases were those involving maximum hour and minimum wage
legislation, especially Lochner ». New York in 1905, in which
the Court held invalid a New York State law limiting the num-
ber of hours a baker might contract to work to sixty’hours a week
and ten hours a day. The following passages from the Opinion
of the Court illustrate how the Court applied the dye process
clause to the substance of legislation, invoked the doctrine of
the liberty of contract, and wrote its prejudices into the law of
the land:

‘. . . The general right to make a contract in relation of his
business is part of the liberty of the individual protected by the
Fourteenth Amendment of the federal Constitution. . .. Under
that provision no State can deprive any person of life, liberty,
or property without due process of law. The right to purchase
or to sell labor is part of the liberty protected by this Amend-
ment, unless there are circumstances which exclude theright. . . .

‘. .. In every case that comes before this Court, therefore,
where legislation of this character is concerned, and where the
protection of the federal Constitution is sought, the question
necessarily arises: Is this a fair, reasonable, and appropriate
exercise of the police power of the State, or is it an unreason-
able, unnecessary, and arbitrary interference with the right of
the individual to his personal liberty, or to enter into those con-
tracts in relation to labor which may seem to him appropriate
or necessary for the support of himself and his family? Of course
the liberty of contract relating to labor includes both parties to
it. The one has as much right to purchase as the other to sell
labor. . ..

‘The question whether this Act is valid as a labor law, pure
and simple, may be dismissed in a few words. There is no

reasonable ground for interfering with the liberty of person or
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the right of free contract, by determining the hours of labor, in
the occupation of a baker. . . .

‘. . . We do not believe in the soundness of the views which
uphold this law. . . . Statutes of the nature of that under review,
limiting the hours in which grown and intelligent men may
labor to earn their living, are mere meddlesome interferences
with the rights of the individual. . . .

‘.. . It seems to us that the real object and purpose were
simply to regulate the hours of labor between the master and his
employees . . . in a private business, not dangerous in any degree
to morals, or in any rcal and substantial degree to the health of
the employees. Under such circumstances the freedom of master
and employee to contract with each other in relation to their
employment, and in defining the same, cannot be prohibited or
interfered with, without violating the federal Constitution.’

It should be noted that for legislation regulating the hours of
bakers no process could be due process.
Justice Holmes, dissenting, wrote:

“This case is decided upon an economic theory which a large
part of the country does not entertain. If it were a question
whether I agreed with that theory, I should desire to study it
further and long before making up my mind. But I do not con-
ceive that to be my duty, because I strongly believe that my
agreement or disagreement has nothing to do with the right of
a majority to embody their opinions in law. It is settled by
various decisions of this Court that State constitutions and
State laws may regulate life in many ways which we as legis-
lators might think as injudicious or if you like as tyrannical as
this, and which equally with this interfere with the liberty to
contract. Sunday laws and usury laws are ancient examples. A
more modern one is the prohibition of lotteries. The liberty of
the citizen to do as he likes so long as he does not interfere with
the liberty of others to do the same, which has been a shibboleth
for some well-known writers, is interfered with by school laws,
by the post office, by every State or municipal institution which
takes his money for purposes thought desirable, whether he
likes it or not.
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‘The Fourteenth Amendment does not enact Mr. Herbert
Spencer’s Social Statics . . . . a constitution is not intended to
embody a particular economic theory, whether of paternalism
and the organic relation of the citizen to the state or of laissez-
faire. It is made for people of fundamentally differing views,
and the accident if our finding certain opinions natural and
familiar or novel and even shocking ought not to conclude our
judgment upon the question whether statutes embodying them
conflict with the Constitution of the United States.

‘... I think that the word “liberty” in the Fourteenth Amend-
ment is perverted when it is held to prevent the natural out-
come of a2 dominant opinion, unless it can be said that a rational
and fair man necessarily would admit that the statute proposed
would infringe fundamental principles as they have been under-
stood by the traditions of our peoplc and our law. It does not
need research to show that no such sweeping condemnation can
be passed upon the statute before us. . . .’

In some instances the majority of the Court accepted legisla-
tion that workers wanted, but on the whole during the half-
century from 1886 to 1936 the Court showed a pronounced
anti-labour bias. It was harsh in its decisions dcaling with
strikes and picketing and with legislation designed to protect
strikes and picketing. It extended the application of the Sher-
man Anti-Trust Act to trade union practices. It was in general
unsympathetic in its review of social legislation.

In recent ycars the class bias has disappeared, and with it
most of the canons of constitutional interpretation which pro-
tected economic rights. The Supreme Court began to curtail
intergovernmental tax immunity and abandoned the use of the
doctrine that some businesses were not ‘affected with a public
interest’ before 1937. Since 1937 it has curtailed intergovern-
mental tax immunity much further, allowed Congress to regu-
late production for commerce, largely abandoned the doctrine
that the due process clause applies to the substance of legislation
affecting economic rights, and repudiated the doctrine of the
liberty of contract. In 1941 the Court declared in the case of
United States ». Darby: *. . . it is no longer open to question
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that the fixing of a minimum wage is within the legislative
power and that the bare fact of its exercise is not a denial of due
process. . . . Nor is it any longer open to question that it is
within the legislative power to fix maximum hours . . .’; and it
announced in the case of Phelps Dodge Corporation ». National
Labor Relations Board that later decisions had ‘comptetely
sapped’ the decisions against the validity of laws prohibiting
the ‘yellow dog’ contract ‘of their authority’.

For a time, indeed, the Court was zealous in its protection of
trade union activities. It not only upheld the rights to strike and
picket peaceably but also exempted trade unions almost en-
tirely from anti-trust legislation. As a result, it permitted some
flagrant instances of trade union abuse of power which it might
have curbed. The question arose whether, if a conservative Con-
gress and conservative State legislatures passed anti-trade union
regulatory legislation, the Court might invalidate it on due pro-
cess grounds. By the time cases testing such legislation reached
the Court, however, President Truman’s appointees had
leavened the ‘Roosevelt Court’ with sufficient conservatism to
prevent invalidation, even of some acts which might have been
held to curb the civil liberties of trade unionists. And in the case
of Lincoln Federal Labor Union v. Northwestern Iron & Metal
Co. in 1949 a unanimous Court upheld the right of State legis-
lators and constitution-makers to ban the closed shop. The
Court pointed out to trade union leaders that they ‘now ask us
to return, at least in part, to the due process philosophy that has
been deliberately discarded. . . . Just as we have held that the
due process clause erects no obstacle to block legislative protec-
tion of union members, we now hold that legislative protection
can be afforded non-union members.’

The present attitude of the Court is not based on a reluctance
to use its power to protect freedom. Rather it is based on a
doubt whether the invalidation of legislation because it inter-
feres with economic rights does, in its total effect, protect free-
dom. Legislation interfering with the economic rights of one
person may protect or expand the economic rights of others.
Thus for the Supreme Court to invalidate it in order to protect
the economic rights of one person may be to restrict the econo-
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mic rights of others. To strike down a law that forbids a man
from working more than ten hours a day may protect the
liberty of the man who wants to work more hours, but it may
also remove a barrier to the economic coercion of other men.

In short, most legislation affecting economic rights strikes a
balance between conflicting interests. It is one of the functions
of a representative government to strike the balance. For the
Supreme Court to set aside the judgment of the political
branches is not, in general, to protect freedom as a whole but
to readjust the balance. That is why the critics of earlier deci-
sions have convinced the present Court that it should use its
power to review economic and social legislation very sparingly.
The Court now believes that it may use its power mére appro-
priately to protect civil liberties and civil rights; for protection
of one man’s liberty to speak, to publish, to vote, and to send
his children to school on an equal footing does not, in general,
restrict another man’s liberty to do the same. The Court has
read this distinction into Justice Holmes’s dissenting opinions,
and Justice Holmes is the spiritual father of the present genera-
tion of Supreme Court justices.

Second, the protection of civil liberties. Again it is necessary
to distinguish between substance and procedure, in this instance
between substantive freedoms and procedural rights, in order
to explain the decisions of the Court. Substantive freedoms are
freedoms of religious exercise, spcech, the press, assembly, and
petition, referred to in the First Amendment of the Bill of
Rights. Procedural rights are rights connected with a fair trial:
rights to the writ of habeas corpus, an impartial hearing, and
the assistance of counsel, for example. (A summary of those
specified in the national Constitution was given in the second
paragraph of Chapter 11.) In the American federal system the
States are normally more likely to infringe both kinds of civil
liberties than the nation; for the States are primarily respon-
sible for protecting the health, welfare, morals, and safety of
their citizens, that is, for exercising what is known in American
constitutional law as the police power; and the State courts try
something like nine-tenths of the cases tried by American
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courts. National infringement of civil liberties, especially sub-
stantive freedoms, has been largely confined to a few brief
eriods.

The Supreme Court dealt with a very few civil liberty cases
before the Civil War. It ruled, undoubtedly correctly, that the
Bill of Rights applied only to national government action. The
only national action seriously abridging civil liberties before the
Civil War was the passage and enforcement of the Sedition Act
of 1798. No cases under it reached the Supreme Court. The
Jeffersonianseallowed the Act to expire when they took office in
1801, and the President pardoned those convicted by the lower
cpurts. .

During 'the Civil War President Lincoln seriously interfered
with civil liberties in suppressing pro-Confederate activity in
States that remained in the Union, especially by authorizing
military authorities to suspend the privilege of the writ of
habeas corpus in their districts. Chief Justice Taney, as circuit
judge in Maryland (Supreme Court justices rode circuit until
1891), attempted in vain to assert his authority over the action
of military commanders carrying out the President’s orders.
After the War was over, the Supreme Court roundly denounced
the use of military commissions instead of the civil courts. But
Lincoln had certainly had cause to argue that a civil war
creates a situation in which it may be necessary to set aside
some constitutional rights temporarily in order to preserve the
constitutional system which protects them at other times.

In the years immediately after the Civil War, the northern
policy of ‘reconstructing’ the southern States abridged the
liberties of former Confederates. In two minor cases the
Supreme Court struck down State and national laws putting
disabilities on ex-Confederates as bills of attainder and ex post
facto laws. But in general the Court avoided ruling on ‘recon-
struction’ legislation, fearful of a Congress that nearly removed
a President from office on impeachment, until Congress itself
tired of ‘reconstruction’. Then the Court intervened to strike
down laws that endeavoured to secure the civil rights of
Negroes, on the ground that Congress could not protect Negroes
from the acts of private persons.
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From ‘reconstruction’ days to the First World War almost all
Supreme Court cases dealing with civil liberties involved pro-
cedural rights. Congress did not abridge substantive freedoms;
and though the Fourteenth Amendment, adopted in 1868, now
made it possible for the Court to protect civil liberties from
State action, the Court confined its protection to procedural
rights only. The framers of the Amendment probably intended
that the clause prohibiting States from abridging the privileges
or immunities of citizens of the United States should, in effect,
apply the Bill of Rights, including the guarantees of substantive
freedoms in the First Amendment, to the State governments.
But the Court refused to give the clause any distinct legal signi-
ficance. Furthermore, it reserved the doctrine of ‘substantive
due process’ for economic rights only. In civil liberty cases the
chief question involved in the Court’s application of the due
process clause of the Fourteenth Amendment was what pro-
cedural rights it protected.

The Court tried to apply a logical construction of the provi-
sions of the Constitution. It held that no phrase of the Constitu-
tion is without distinct meaning (though in fact, as was just
pointed out, it failed to give the privileges or immunities clause
any); the phrase ‘due process of law’ appears in the original
Bill of Rights among several definitions of rights: the substan-
tive freedoms of the First Amendment, immunity from un-
reasonable searches and seizures, immunity from trial unless on
an indictment of a grand jury, immunity from self-incrimina-
tion, and the right to the assistance of counsel, for example;
therefore, due process of law does not include the rights speci-
fically mentioned. The Court held, further, that the phrase ‘due
process of law’ means the same in the Fourteenth Amendment
as in the Fifth Amendment of the Bill of Rights; therefore, the
clause in the Fourteenth Amendment does not include the
rights specifically mentioned in the Bill of Rights either. This
construction is known as the Hurtado rule, since in the case of
Hurtado ». California in 1884 the Court used this reasoning to
permit California to dispense with grand jury indictments. The
rule was adequate at a time when the Supreme Court was not
in fact examining criminal procedures very closely.
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The rule was breached, however, after the First World War.
One reason was that the Court had already enunciated an
analysis of civil liberty clauses that could be used instead. In the
last years of the nineteenth century the United States acquired
several overseas possessions—Puerto Rico and the Philippine
Islands, for example—that did not have Anglo-Saxon traditions
of justice. The Supreme Court held that the national govern-
ment was not bound to obey all the provisions of the Constitu-
tion in governing what the Court called ‘unincorporated’ terri-
tories. The national government had to respect ‘fundamental’
but not ‘formal’ constitutional rights. The Court determined in
cach instance whether a right was ‘fundamental’ or formal’. It
said that the immunity from a bill of attainder or ex post acto
law and probably the substantive freedoms, for example, were
‘fundamental’ and held that the rights of grand jury indictment
and jury trial, for example, were ‘formal’. Thus the Court had
found a natural law doctrine of civil liberties in ‘insular’ cases
which it might substitute, at least in part, for its logical con-
struction of the due process clause of the Fourteenth Amend-
ment in State cases whenever it decided that the latter inter-
pretation was unsatisfactory.

During the First World War Congress passed legislation
restricting substantive freedoms more in some respects than the
Sedition Act of 1798. It was made a crime, for example, punish-
able by a maximum penalty of a $10,000 fine and twenty
years’ imprisonment, to use ‘any language intended to bring
the form of government of the United States, or the Constitu-
tion of the Unitcd States, or the flag of the United States, or the
uniform of the army or navy of the United States, into con-
tempt, scorn, contumely, or disrepute’. On the whole, John
Lord O’Brian, head of the War Emergency Division of the
Department of Justice, exercised a restraining influence in the
enforcement of such provisions. But during the War and in the
subsequent Bolshevik scare the actions of the Postmaster General
in censoring postal privileges, local United States attorneys in
enforcing national legislation, local prosecuting attorneys in
enforcing the similar legislation of several States, and private
individuals of organizations like the American Protective
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League in ‘helping’ the authorities led to a number of cases in
lower courts. The growth of intolerant organizations like the
revived Ku Klux Klan led to extralegal restrictions on freedom.

A few cases reached the Supreme Court after the armistice
but while the Bolshevik scare was raging. In 1919 in the case of
Schenck ». United States a unanimous Court, led by Justice
Holmes, upheld the conviction of 2 man charged under national
legislation with conspiring to stimulate insubordination in the
armed forces. Justice Holmes laid down this criterion: ‘The
question in every case is whether the words are nsed in such
circumstances and are of such a nature as to create a clcar and
present danger that they will bring about the substantive evils
that Congress has a right to prevent.” A unanimous Court also
upheld the conviction of Eugene V. Debs, the leading American
Socialist, for his opposition to the War.

Near the end of 1919 Justices Holmes and Brandeis broke
with the majority of the Court in the case of Abrams ». United
States, in which the majority upheld the conviction of men
who had published leaflets opposing Allied attacks on the Rus-
sian Bolshevik government. The case is of historic importance
because of the eloquent passage in Justice Holmes’ dissent, ex-
pressing a philosophy later accepted by the Court. Justice
Holmes’ dissenting opinions in the Lochner and Abrams cases
are his most famous expressions of opinion concerning the judi-
cial function in cases involving economic rights and civil liber-
ties respectively. In the Abrams dissent Holmes wrote in part:

‘Persecution for the expression of opinions seems to me per-
fectly logical. If you have no doubt of your premises or your
power and want a certain result with all your heart you natur-
ally express your wishes in law and sweep away all opposition.
To allow opposition by speech seems to indicate that you think
the speech impotent, as when a man says that he has squared
the circle, or that you do not care wholeheartedly for the result,
or that you doubt either your power or your premises. But
when men have realized that time has upset many fighting
faiths, they may come to believe even more than they believe

the very foundations of their own conduct that the ultimate
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good desired is better reached by free trade in ideas,—that the
best test of truth is the power of the thought to get itself ac-
cepted in the competition of the market; and that truth is the
only ground upon which their wishes safely can be carried out.
That, at any rate, is the theory of our Constitution. It is an ex-
periment, as all life is an experiment. Every year, if not every
day, we have to wager our salvation upon some prophecy based
upon imperfect knowledge. While that experiment is part of our
system I think that we should be eternally vigilant against
attempts to Check the expressions of opinions that we loathe and
belicve to be fraught with death, unless they so imminently
threatch 1mmed1atc interference with the lawful and pressing
purposes of the law that an immediate check is required to save
the country. . . . Only the emergency that makes it immediately
dangerous to lcave the correction of evil counsels to time war-
rants making any exception to the sweeping command, “Con-
gress shall make no law abridging the freedom of speech”. Of
course I am speaking only of expressions of opinion and exhorta-
tions, which are all that were uttered here; but I regret that I
cannot put into more impressive words my belief that in their
conviction upon this indictment the defendants were deprived
of their rights under the Constitution of the United States.’

During the next few years the majority of the Court continued
to sustain convictions under national and State legislation over
the opposition of Justice Holmes and, even more, of Justice
Brandeis.

State cases kept challenging the Hurtado rule, which had the
effect of preventing the Court from using the due process clause
of the Fourteenth Amendment to protect both the substantive
freedoms and the procedural rights specified in the Bill of
Rights from State action. In 1925 in the case of Gitlow v. New
York the Court, though it upheld the conviction of Gitlow
under State anti-seditious legislation, gave way partly on the
doctrinal point: ‘For present purposes we may and do assume
that freedom of speech and of the press—which are protected
by the First Amendment from abridgement by Congress—are
among the fundamental personal rights and “liberties” pro-
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tected by the due process clause of the Fourteenth Amendment
from impairment by the States.’

In the 1920’s the Court was called on to deal with cases under
the provisions of the Fourth Amendment concerning searches,
seizures, and warrants at a time when law-enforcement author-
ities were using new devices like wire-tapping machinery and
finding it very difficult to obtain evidence of violations of the Pro-
hibition Amendment and legislation unless they searched swiftly-
moving bootleggers without warrants. These cases made the
justices think more carefully about the essentials of fair proce-
dure. Furthermore, the Court showed more concern than in the
past about the treatment of Negro defendants in southern courts;
and in the case of Powell ». Alabama in 1932, arising from the
trial of Negro defendants in the famous ‘Scottsboro case’, the
Court breached the Hurtado rule—though it did not disturb
the decision of the Hurtado case—on a question of procedural
rights. After citing a few cases in the economic field in which the
Court had held that the payment of just compensation for pri-
vate property taken for public use, required by the Fifth Amend-
ment of the Bill of Rights, was also required by the due process
clause of the Fourteenth Amendment and the Gitlow case in
the field of substantive freedoms, Justice Sutherland wrote:

‘These later cases establish that notwithstanding the sweeping
character of the language in the Hurtado Case, the rule laid
down is not without exceptions. The rule is an aid to construc-
tion, and in some instances may be conclusive; but it must yield
to more compelling considerations whenever such considera-
tions exist. The fact that the right involved is of such a character
that it cannot be denied without violating those “fundamental
principles of liberty and justice which lie at the base of all our
civil and political institutions” . . . is obviously one of those
compelling considerations which must prevail in determining
whether it is embraced within the due process clause of the
Fourteenth Amendment, although it be specifically dealt with
in another part of the federal Constitution. . . . While the ques-
tion has never been categorically determined by this court, a
consideration of the nature of the right and a review of the ex-
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pressions of this and other courts, makes it clear that the right
to the aid of counsel is of this fundamental character.’

The effect of the new construction of the due process clause of
the Fourteenth Amendment was to increase enormously the
opportunities for national judicial protection of civil liberties.
Supreme Court justices became ever more eager to take advan-
tage of the opportunities through the 1930’s and early 1940’s;
and while the ardour of the Court cooled in the late 1940’s and
early 1950’s, dt still protects civil liberties to-day more carefully,
at least in some respects, than at any time before 1925.

. The lines of decisions since 1925 in cases involving procedural
rights have becn complex, but a few generalizations may be
made about them. First, the generalization the Court itself
makes is that among the procedural rights which are protected
against national infringement by the Bill of Rights are some
which are now protected against State infringement by the due
process clause of the Fourteenth Amendment and some which
are not: for example, the right to the assistance of counsel,
which in some circumstances includes the right to the assistance
of counsel whether the defendant wants it or not, and the im-
munity from unreasonable scarches and seizures are; and the
immunity from trial unless on an indictment of a grand jury,
the right not to be a witness in a case against oneself, and the
immunity from double jeopardy are not.

Second, the Court is in fact, though not yet clearly in the
rationale of its decisions, abandoning the clear-cut distinction
the two lists imply. The Court has sometimes ruled, on the one
hand, that the right to be given the assistance of counsel, though
now protected by the national Constitution in both national and
State courts, must be respected more carefully in the former,
controlled by ‘the specific guarantees found in the Sixth Amend-
ment’, than in the latter, controlled by the ‘less rigid and more
fluid’ concept of due process of law in the Fourteenth Amend-
ment. In other words, a right ‘brought over’ from the Bill of
Rights is not necessarily ‘brought over’ completely. The Court
has indicated, on the other hand, that while the explicit consti-
tutional immunity from double jeopardy does not restrict State
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action, the due process clause of the Fourteenth Amendment
puts some limit on harassing a defendant in State courts. In
other words, a right not ‘brought over’ from the Bill of Rights
may in fact be partly ‘brought over’. The truth is that the judges
of the Supreme Court are not applying formulae of constitu-
tional interpretation but their own sense of justice.

Finally, the Court has, on the whole, enforced the guarantees
of procedural rights in both national and, where applicable,
State cases more effectively than ever before. The most impor-
tant exception is that it has weakened the contert of the im-
munity from unreasonable searches and seizures, though it has
extended its scope to State action. The Court has continued to
be faced, as in the Prohibition cases, with the conflicting needs
of private rights and effective law-enforcement. Although its
decisions have, in consequence, been particularly erratic in this
field, their net effect has been to make the immunity less protec-
tive. The Court is under pressure also to attenuate the constitu-
tional immunity from self-incrimination, which it still applies
as a barrier to national action only, especially as the immunity
affects congressional investigations. (Otherwise the Court exer-
cises very little control over congressional investigating pro-
cedures.)

In cases involving substantive freedoms, which have been
protected against both levels of government since the Gitlow
case, the Court has accepted the philosophy of the Abrams dis-
sent, though it has applied it in various ways. In the early 1940’s
it made the phrase ‘clear and present danger’, which Holmes
had first used in the Schenck case, a cliché of constitutional law.
It g'ave it great force as a test of whether government action
affecting civil liberties dealt with a situation that justified the
action. The Court held, for example, that the validity of a
statute depended on whether it dealt with a ‘clear and present
danger’ not only in the instant case brought under it but in any
conceivable case which might be brought under it. The reason
for this rule was that the mere existence of the statute restricted
freedom. ‘Where regulations of the liberty of free discussion are
concerned . . .’, the Court held in the case of Thornhill .

Alabama in 1940, ‘it is the statute, and not the accusation or the
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evidence under it, which prescribes the limits of permissible
conduct and warns against transgression.’

Moreover, the Court kept setting a higher standard, at least
in State cases. It finally admitted it had departed from one of
the principles of the exercise of judicial review: the presumption
of the constitutionality of legislation. The principle is that the
burden is always supposed to be on a challenger of a statute to
prove its invalidity But in the case of Thomas v. Collins in 1945
the Court held: *. . . the usual presumptlon supportmg legisla-
tion is balanced by the preferred place given in our scheme to
the great, the indispensable democratic freedoms secured by the
.First Amendment.’

Major beneficiaries of the protection of the Court were the
religious sectarians, the Jehovah’s Witnesses, though the legisla-
tion they challenged was of general application. Laws requiring
pedlars of religious literature to take out pedlars’ permits were
held to abridge their liberty. Legislation taxing religious can-
vassers was held invalid on the same ground. (Legislation ban-
ning the use of child labour in such activities was sustained.)
The conviction of Witnesses who played anti-Catholic phono-
graph records in Catholic neighbourhoods on the charge of in-
citing a breach of the peace was reversed. (The conviction of a
Witness who called a town marshal a ‘God damned racketeer’
and ‘damned Fascist’ was upheld.) Orders of Boards of Educa-
tion which required school children to salute the flag were first
sustained and then held invalid. In the last case, West Virginia
State Board of Education ». Barnette in 1943, Justice Jackson
said for the Court:

‘The very purpose of a Bill of Rights was to withdraw certain
subjects from the vicissitudes of political controversy, to place
them beyond the reach of majorities and officials and to estab-
lish them as legal principles to be applied by the courts. One’s
right to life, liberty, and property, to free speech, a free press,
freedom of worship and assembly, and other fundamental rights
may not be submitted to vote; they depend on the outcome of
no elections. . .

‘If there is any fixed star in our constitutional constellation,
Y 8
281



PRIVATE RIGHTS

it is that no official, high or petty, can prescribe what shall be
orthodox in politics, nationalism, religion, or other matters of
opinion or force citizens to confess by word or act their faith
therein. If there are any circumstances which permit an excep-
tion, they do not now occur to us.’

The Court found its position as the guardian of freedom em-
barrassing when it camc to review national abridgement of sub-
stantive freedoms in the Second World War. The most impor-
tant abridgement was the displacement and detention of about
70,000 Nisei, American-born citizens of Japanese descent.
(Japanese-born residents were ineligible for citizenship and
could be detained as alien enemies.) In 1944 in Korematsu o.
United States the Court, though very disturbed, sustained the
action of the national government in evacuating the Nisei from
the west coast. The majority salved its conscience by pretending
to find ‘circumstances of direst emergency and peril’, though
the dissenting justices showed that when the danger of Japanese
invasion seemed greatest, the military authorities did not re-
move the Nisei to relocation centres, and when the danger
ebbed but anti-Japanese feeling became intense, they did. The
Court denounced attempts to restrict the movements of some of
the Nisei who had been individually cleared of suspicion. After
the War it denounced the substitution of military tribunals for
civil courts in Hawaii during the War. But the later decisions
could not make up for the failure of the Court to meet a crucial
test of its doctrines in the Korematsu case.

During the Communist scare after the War thc Court has
openly retreated from its advanced position. The Court of the
late 1940’s and early 1950’s has been less willing to find a civil
liberty issue involved in a case than the Court of the late 1930’s
and early 1940’s. When it has found it, it has been less willing
to make the ‘clear and present danger’ doctrine a stringent test.
In 1951, for example, in the case of Dennis ». United States the
Court upheld the conviction of eleven Communist leaders for
conspiring to advocate the overthrow of the government by
force and violence. Chief Justice Vinson said of the ‘clear and
present danger’ test: . . . neither Justice Holmes nor Justice
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Brandeis ever envisioned that a shorthand phrase should be
crystallized into a rigid rule to be applied inflexibly without
regard to the circumstances of each case. Speech is not an ab-
solute, above and beyond control by the legislature when its
judgment, subject to review here, is that certain kinds of speech
are so undesirable as to warrant criminal sanction.” None the
less, the Chief Justice sought to fit the decision within the for-
mula. He argued that the existence of a group aiming at the
overthrow of the government and attempting to prepare its
members to *strike when the leaders feel the circumstances per-
mit’ constitutes the requisite danger, even though the date of
~the uprising may seem remote and its success unlikely. Justices
Black and Douglas dissented.

It is important, however, not to exaggerate the extent of the
retreat. If the Supreme Court has abandoned the extreme—
probably excessive—position it took a few years ago, it has not
stopped insisting that there be more justification for govern-
ment action in civil liberty cases than in most others.

Third, the protection of civil rights. The Fourteenth Amend-
ment contains a clause that no State shall ‘deny to any person
within its jurisdiction the equal protection of the laws’. The
Supreme Court has held that the due process clause of the Fifth
Amendment requires the nation to grant equal protection too.
The Fifteenth and Nineteenth Amendments prohibit both
levels of government from abridging the right of citizens to vote
on account of race, colour, or previous condition of servitude
and on account of scx. These several provisions are the constitu-
tional bascs of what may be called the national civil rights of
Americans.

It is useful to note the distinctions that may be made between
civil liberties and civil rights. The Bill of Rights defines civil
liberties in seventecenth- and eighteenth-century terms. They
are liberties of the subject, of which the government may not
unduly deprive him. A subject who believes that the government
infringes his liberties unduly asks a Court to declare the action
invalid. He presents, the Court recognizes, a justiciable issue.

Civil rights differ from ordinary civil liberties, and ordinary
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economic rights too, in two ways. First, they give a subject a
further ground on which to challenge infringement of his lib-
erty: the deprivation itself may be valid, but its unequal imposi-
tion or effects on different subjects may not. Second, they give
the subject a ground on which to demand the privileges bes-
towed by governments. As a distinct constitutional basis of
action the second ground has been of much greater practical
importance than the first.

Modern democratic governments give as well as take away.
They grant widely the privilege to vote, to send cHildren to free
schools, and to receive the benefits of social services, for example.
If these privileges are often referred to as rights—anﬂ may it~
deed be made duties, by compulsory school attendance laws
for example—it is because they are now recognized as almost
fundamental in democratic societies. Constitutional law often
lags behind. Under the traditional constitutional definitions of
civil liberties a subject may not ask a Court to force the govern-
ment to grant him the benefits it bestows. He is not able, in
other words, to present a justiciable issue. The constitutional
guarantee of the equal protection of the laws, for example, may
enable him to present one.

In civil rights cases, especially those involving questions of
privileges, the Supreme Court has frequently had to deal with
the position of the Negro race. In 1880, for example, it held
invalid in separate cases the provisions of a State law and the
action of a State judge excluding Negroes from juries. In 1896
it sustained a State law that required railways to provide ‘equal
but separate’ (later usually referred to as ‘separate but equal’)
accommodations for whites and Negroes. In 1899 it permitted
a southern county to provide a high school for whites without
providing one for Negroes. In 1903 Justice Holmes wrote an
Opinion of the Court in which he said that the Court had no
practical means of protecting the suffrage rights of Negroes in
the South. In 1908 the Court sustained a State law requiring a
university to teach whites and Negroes separately. Since some
States systematically but informally excluded Negroes from
their juries in practice, the one judicial vindication of the civil
rights of Negroes in these cases was of little importance.
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Then the Court began to examine State action more closely.
In 1914 it declared invalid a State law that permitted grossly
unequal railway accommodations to be offered the segregated
races. In 1915 it held invalid the so-called ‘grandfather clause’
of the Oklahoma Constitution, which set lower suffrage require-
ments for the lineal descendants of those who had voted for any
form of government or who had lived abroad before the adop-
tion of the national Fifteenth Amendment, as a patent discrim-
ination against Negroes. In 1917 it held invalid a city zoning
ordinance that established exclusive residential zones for whites
and Negroes None of these decisions helped the Negroes very
much in practice, however: separate facilities were still not in
Tact equaly Negroes were prevented from votmg by a number of
legal devices and by social pressure; and in 1926 the Court
refused to disturb the right of private persons to enter into
restrictive covenants barring the sale or lease of property to
Negroes.

The increasing concern of the Supreme Court for civil liber-
ties in the 1930’s and 1940’s was accompanied by an increasing
concern for civil rights, and the latter trend has never waned.
The Court has probed ever more deeply beneath the form of
government action to its substance. In 1935 it set aside the con-
viction in the second ‘Scottsboro case’ because Negroes were
systematically excluded from grand and petit juries in the
counties where the indictment was found and the trial held. By
1944 it had made it impossible to use any legal device to dis-
criminate clearly against Negro voting in southern Democratic
primaries and general elections. In 1948 it held that neither a
State nor a national court could enforce a private restrictive
racial covenant. By 1954 it had laid down a line of precedents
requiring increasingly strong proof that separate educational
facilities were really equal.

The last cases had usually involved State facilities for higher
education, for the National Association for the Advancement of
Colored People, which helped bring many of the cases to the
Court, had apparently decided to attack segregated education
at that level first, as the best way to lead the Court and southern
opinion to the decisive issue. The Court ruled on that issue on
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17 May 1954: it held unanimously that separate public school
facilities ‘are inherently unequal’ and therefore unconstitutional.
It postponed argument on the means it should use to carry out
its decision until the 1954-5 term. Although Negro rights in
practice still fall short of Negro rights in law, the decisions of
the Court in the last twenty years have helped to improve the
position of the Negro in the South—in the administration of
justice, elections, and educational and other facilities. The deci-
sion of 17 May 1954 is an augury of more help to come.

Little need be said about other cases involving civil rights.
The Court has protected aliens, particularly Asiatics, from some
forms of national and State discrimination. It has not had to
protect female voting rights under the Nineteenth Amcndmen'f,
though it has had occasion to deal with sex discrimination in
jury service. In 1927 the Court sustained a State law permitting,
under very careful provisions to prevent abuse, the sexual sterili-
zation of mental hospital patients afflicted with hereditary forms
of insanity and imbecility; the law had been attacked as a viola-
tion of the due process and equal protection clauses. In 1942 in
the case of Skinner ». Oklahoma, however, it declared a State
law permitting the sterilization of ‘habitual criminals’ to be
contrary to the equal protection clause. The Court objected to
the distinctions between the crimes which made a third offender
subject to the law and those which did not: ‘Sterilization of those
who have thrice committed grand larceny with immunity for
those who are embezzlers is a clear, pointed, unmistakable dis-
crimination. . . . The equal protection clause would indeed be a
formula of empty words if such conspicuously artificial lines
could be drawn. . . .’ Chief Justicc Stone, concurring, thought
the decision would rest better on due process grounds.

The vital issue in each case is: is the inequality of treatment
reasonable? Again the judges of the Supreme Court are not
interpreting the Constitution so much as their own sense of
justice. In recent years, on the racial questions that have in-
creasingly held their attention, their sense of justice has been
markedly democratic.

Finally, the limits of judicial protection of freedom. Justice
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Jackson’s argument in the West Virginia flag-salute case that
the provisions of the Bill of Rights were to be enforced by the
courts ‘beyond the reach of majorities’ and subject to ‘the out-
come of no elections’ was an assertion of judicial power in a
limited field no less arrogant than the assertions of more general
application a few years earlier. But Justice Jackson’s faith in
judicial power was breached a year later. Dissenting in the case
that upheld the evacuation of the Nisei, he suggested that, while
the Court should not enforce the military order, it should not
try to control the action of the military authorities: ‘I would not
lead people to rely on this Court for a review that seems to me
wholly .delusive.” Indeed, judicial protcction of freedom in
critical times has not had an impressive record. The four times
when the freedom of white men has been most threatened from
within in the United States have been: the period of the enforce-
ment of the Alien and Sedition Acts; the period of the conflict
between the North and South, with the suppression of dissent
in the South before the Civil War, the suspension of some pro-
cedural guarantees during the Civil war, and the infringement
of some rights in the South during the ‘reconstruction’ era after
the Civil War; the period of the First World War and Bolshevik
scare; and the present period of the Communist scare. The
Court has never successfully challenged the main elements of
the suppression of freedom during the height of a crisis. It has
sometimes challenged minor restrictions; it has sometimes won
redress for victims after the crisis has passed; it has sometimes,
especially in the 1930’s and early 1940’s in civil liberty cases and
since the 1930’s in civil rights cases, led a political trend to
greater freedom; but it has not safeguarded freedom at the
points and at the times that it has needed safeguarding most.
The truth is that the Court is no less a political institution in
interpreting constitutional provisions about private rights than
in interpreting constitutional provisions generally. It can lead,
but not long set itself against, the main stream of public opinion.
The Court must, in its fashion, follow the election returns.
This is not, however, the chief reason for the weakness of
judicial protection of freedom. Except at the height of a crisis,
national public opinion is rarely strongly insistent on the legal
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suppression of freedom. The Court soon regains its influence in
interpreting civil liberty and civil rights provisions. The chie
reason is that the most persistent and pervasive threat to free-
dom is not amenable to judicial control. It is private or social
pressure. Alexis de Tocqueville wrote in the 1830’s:

‘In America the majority raises formidable barriers around
the liberty of opinion; within the barriers an author may write
what he pleases, but woe to him if he goes beyond them. Not
that he is in danger of an auto-da-fé, but he is exposed to con-
tinued obloquy and persecution. His political career is closed
forever, since he has offended the only authority that is able to
open it. Every sort of compensation, even that of celebrity, s
refused to him. Before making public his opinions he thought
he had sympathizers; now it seems to him that he has none any
more since he has revealed himself to everyone; then those who
blame him criticize loudly and those who think as he does keep
quiet and move away without courage. He yields at length,
overcome by the daily effort which he has to make, and sub-
sides into silence, as if he felt remorse for having spoken the
truth.”

If de Tocqueville exaggerated the extent of the limits on free
discussion, he at least discerned the cause. The passage is
topical to-day.

It is important to keep in mind that the constitutional guaran-
tees define civil liberties and rights, that is, liberties and rights
against government action. Ordinarily they do not provide in
themselves opportunities for challenging the exercise of private
power in the courts. In the absence of appropriate legislation,
the Supreme Court has had difficulty in finding justiciable
issues arising from private or social infringements of freedom.
The strange and tortuous legal reasoning it has had to use
raises doubts, indeed, whether it ought to try, without legisla-
tive support, to control the private exercise of power.

Thus, in 1944 in the case of Steele ». Louisville & Nashville
R.R. Co. the Court held that a trade union could not discrim-

1 Democracy in America (Phillips Bradley, ed., New York: Alfred A. Knopf,

1945), I, 264. Quoted with permission of the publishers.
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inate against Negro workers when engaged in collective bar-
gaining. Since the provisions of the national Constitution apply
only to government action and the provisions of national legis-
lation permitting the trade union to act as a bargaining agent
were silent on the issue before the Court, the Court justified its
decision on the ground that it could be inferred that Congress
would not allow a trade union which discriminated to act as a
bargaining agent. Chief Justice Stone put it delicately in the
Opinion of the Court: ‘Congress plainly did not undertake to
authorize the bargaining representative to make such discrim-
ination.” Justice Murphy put it more frankly and accurately in
his congurring opinion: “The Act contains no language which
directs th¢ manner in which the bargaining representative shall
perform its duties. But it cannot be assumed that Congress
meant to authorize the representative to act so as to ignore
rights guaranteed by the Constitution. Otherwise the Act would
bear the stigma of unconstitutionality. . . . In 1946 the Court
held that a company-owned town could not require pedlars of
religious literature to apply for permits. In 1948 it held that for
a State or national court to uphold a private restrictive racial
covenant was unconstitutional government action. The deci-
sions of the Court in the ‘white primary’ cases have been men-
tioned in Chapter 4. Similar decisions in segregated education
cases are now likely, since some southern States have threatened
to turn their public school systems into ‘private’ school systems
in order to evade the anti-segregation decision of 1954.

Even the most determined Court, however, cannot strike at
the subtler forms of private pressure. There are still many
southern communities where Negroes dare not exercise their
legal civil rights. There are still suppressions of freedom of
speech the Courts cannot reach. Ironically, the present social
pressure against freedom has been largely directed by a man
able to take advantage of constitutional provisions and inter-
pretations that are as much a part of the English heritage of
constitutional government in America as the Bill of Rights.
Senator McCarthy has made statements protected by the con-
stitutional immunity of senatorial speech which even the
American law of libel would apply to; he has used the constitu-
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tional authority of Congress to conduct investigations to further
his activities. On the other hand, he has complained of the
constitutional provisions that appear to stand in his way, in
particular the constitutional guarantee of immunity from self-
incrimination. But ‘McCarthyism’ neither fundamentally de-
pends on nor is seriously hampered by constitutional clauses.

Whether it waxes or wanes is not a question of law but of
politics. The preservation of freedom is, in the last analysis, not
a task for the American courts but for the American people. At
times the issue of the present crisis may seem in Joubt. But it
should be some comfort, and perhaps a guide, to remember that
in past crises the principle of the Declaration of Independence
‘that all men are created equal, that they are endowtd by their
Creator with certain unalienable rights, that among these are
life, liberty, and the pursuit of happiness’ has prevailed. That
assertion, according to Abraham Lincoln,

‘was of no practical use in effecting our separation from Great
Britain; and it was placed in the Declaration not for that, but
for future use. Its authors meant it to be—as, thank God, it is
now proving itself—a stumbling-block to all those who in after
times might seek to turn a free people back into the hateful
paths of despotism. They knew the proneness of prosperity to
breed tyrants, and they meant when such should reappear in
this fair land and commence their vocation, they should find left
for them at least one hard nut to crack.’

It has not been cracked yet.
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Constitution of the United States
of America

PREAMBLE

L]
We the People of the United States, in order to form a more perfect
Union, establish justice, insure domestic tranquility, provide for the
common defence, promote the general welfare, and secure the
blessings of liberty to ourselves and our posterity, do ordain and
establish this Constitution for the United States of America.

ARTICLE I

Section 1. All legislative powers herein granted shall be vested in a
Congress of the United States, which shall consist of a Senate and
House of Representatives.

Section 2. The House of Representatives shall be composed of mem-
bers chosen every second year by the people of the several States,
and the electors in each State shall have the qualifications requisite
for electors of the most numerous branch of the State legislature.

No person shall be a Representative who shall not have attained to
the age of twenty-five years, and been seven years a citizen of the
United States, and who shall not, when elected, be an inhabitant of
that State in which he shall be chosen.

Representatives and direct taxes shall be apportioned among the
several States which may be included within this Union, according
to their respective numbers, which shall be determined by adding
to the whole number of free persons, including those bound to ser-
vice for a term of years, and excluding Indians not taxed, three fifths
of all other persons. The actual enumeration shall be made within
three years after the first meeting of the Congress of the United
States, and within every subsequent term of ten years, in such man-
ner as they shall by law direct. The number of Representatives shall
not exceed one for every thirty thousand, but each State shall have
at least one Representative; and until such enumeration shall be
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made, the State of New Hampshire shall be entitled to chuse three,
Massachusetts eight, Rhode-Island and Providence Plantations one,
Connecticut five, New-York six, New Jersey four, Pennsylvania
eight, Delaware one, Maryland six, Virginia ten, North Carolina
five, South Carolina five, and Georgia three.

When vacancies happen in the representation from any State, the
executive authority thereof shall issue writs of election to fill such
vacancies.

The House of Representatives shall chuse their Speaker and other
officers; and shall have the sole power of impeachment.

Section 3. The Senate of the United States shall be composed of
two Senators from each State, chosen by the legislatuve thereof, for
six years; and each Senator shall have one vote.

Immediately after they shall be assembled in consequence of the
first election, they shall be divided as equally as may be, into three’
classes. The seats of the Senators of the first class shall be vacated at
the expiration of the second year, of the second class at the expiration
of the fourth year, and of the third class at the expiration of the sixth
year, so that one third may be chosen every second year; and if
vacancies happen by resignation, or otherwise, during the recess of
the legislature of any State, the executive thereof may make tem-
porary appointments until the next meeting of the legislature, which
shall then fill such vacancies.

No person shall be a Senator who shall not have attained to the
age of thirty years, and been nine years a citizen of the United States,
and who shall not, when elected, be an inhabitant of that State for
which he shall be chosen.

The Vice President of the United States shall be President of the
Senate, but shall have no vote, unless they be equally divided.

The Senate shall chuse their other officers, and also a President
pro tempore, in the absence of the Vice President, or when he shall
exercise the office of President of the United States.

The Senate shall have the sole power to try all impeachments.
When sitting for that purpose, they shall be on oath or affirmation.
When the President of the United States is tried, the Chief Justice
shall preside: And no person shall be convicted without the concur-
rence of two thirds of the members present.

Judgment in cases of impeachment shall not extend further than
to removal from office, and disqualification to hold and enjoy any
office of honour, trust or profit under the United States: but the
party convicted shall nevertheless be liable and subject to indict-
ment, trial, judgment and punishment, according to law.

Section 4. The times, places and manner of holding elections for
senators and representatives, shall be prescribed in each State by the
legislature thereof; but the Congress may at any time by law make
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or alter such regulations, except as to the places of chusing Senators.

The Congress shall assemble at least once in every year, and such
meeting shall be on the first Monday in December, unless they shall
by law appoint a different day.

Section 5. Each House shall be the judge of the elections, returns and
qualifications of its own members, and a majority of each shall con-
stitute a quorum to do business; but a smaller number may adjourn
from day to day, and may be authorized to compel the attendance of
absent members, in such manner, and under such penalties as each
house may provide.

Each House may determine the rules of its proceedings, punish its
members for disorderly behaviour, and, with the concurrence of two
thirds, expel a member.
<« Each House shall keep a journal of its proceedings, and from time
to time publish the same, excepting such parts as may in their judg-
ment require secrecy; and the yeas and nays of the members of
either House on any question shall, at the desire of one fifth of those
present, be entered on the journal.

Neither House, during the session of Congress, shall, without the
consent of the other, adjourn for more than three days, nor to any
other place than that in which the two houses shall be sitting.

Section 6. The Senators and Representatives shall receive a compen-
sation for their services, to be ascertained by law, and paid out of the
Treasury of the United States. They shall in all cases, except treason,
felony and breach of the peace, be privileged from arrest during
their attendance at the session of their respective houses, and in
going to and returning from the same; and for any speech or debate
in either house, they shall not be questioned in any other place.

No Senator or Representative shall, during the time for which he
was elected, be appointed to any civil office under the authority of
the United States, which shall have been created, or the emolu-
ments whereof shall have been encreased during such time; and no
person holding any office under the United States, shall be a mem-
ber of either house during his continuance in office.

Section 7. All bills for raising revenue shall originate in the House of
Representatives; but the Senate may propose or concur with amend-
ments as on other bills.

Every bill which shall have passed the House of Representatives
and the Senate, shall, before it become a law, be presented to the
President of the United States; if he approve he shall sign it, but if
not he shall return it, with his objections to that house in which it
shall have originated, who shall enter the objections at large on their
journal, and proceed to reconsider it. If after such reconsideration
two thirds of that House shall agree to pass the bill, it shall be sent,
together with the objections, to the other House, by which it shall
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likewise be reconsidered, and ifapproved by two thirds of that House,
it shall become a law. But in all such cases the votes of both Houses
shall be determined by yeas and nays, and the names of the persons
voting for and against the bill shall be entered on the journal of each
House respectively. If any bill shall not be returned by the President
within ten days (Sundays excepted) after it shall have been pre-
sented to him, the same shall be a law, in like manner as if he had
signed it, unless the Congress by their adjournment prevent its
return, in which case it shall not be a law.

Every order, resolution, or vote to which the concurrence of the
Senate and House of Representatives may be necessary (except on a
question of adjournment) shall be presented to the President of the
United States; and before the same shall take effect, shall be ap-
proved by him, or being disapproved by him, shall be repassed by
two thirds of the Senate and House of Representatives, aecording to
the rules and limitations prescribed in the case of a bill.

Section 8. The Congress shall have power to lay and collect taxes,
duties, imposts and excises, to pay the debts and provide for the com-
mon defence and general welfare of the United States; but all duties,
imposts and excises shall be uniform throughout the United States;

To borrow money on the credit of the United States;

To regulate commerce with foreign nations, and among the
several States, and with the Indian tribes;

To establish an uniform rule of naturalization, and uniform laws
on the subject of bankruptcies throughout the United States;

To coin money, regulate the value thereof, and of foreign coin, and
fix the standard of weights and measures;

To provide for the punishment of counterfeiting the securities and
current coin of the United States;

To establish post offices and post roads;

To promote the progress of science and useful arts, by securing for
limited times to authors and inventors the exclusive right to their
respective writings and discoveries;

To constitute tribunals inferior to the Supreme Court;

To define and punish piracies and felonies committed on the high
seas, and offences against the law of nations;

To declare war, grant letters of marque and reprisal, and make
rules concerning captures on land and water;

To raise and support armies, but no appropriation of money to
that use shall be for a longer term than two years;

To provide and maintain a Navy;

To make rules for the government and regulation of the land and
naval forces;

To provide for calling forth the militia to execute the laws of the
Union, suppress insurrections and repel invasions;
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To provide for organizing, arming, and disciplining, the militia,
and for governing such part of them as may be employed in the
service of the United States, reserving to the States respectively, the
appointment of the officers, and the authority of training the militia
according to the discipline prescribed by Congress;

To exercise exclusive legislation in all cases whatsoever, over such
district (not exceeding ten miles square) as may, by cession of par-
ticular States, and the acceptance of Congress, become the seat of
the Government of the United States, and to exercise like authority
over all places purchased by the consent of the legislature of the
State in which the same shall be, for the erection of forts, magazines,
arsenals, dock-yards, and other needful buildings;—And

To make all laws which shall be necessary and proper for carry-
ing into execution the foregoing powers, and all other powers vested
by this Co.nstitution in the Government of the United States, or in
any department or officer thereof.

Section 9. The migration or importation of such persons as any of
the States now existing shall think proper to admit, shall not be pro-
hibited by the Congress prior to the year one thousand eight hundred
and eight, but a tax or duty may be imposed on such importation,
not exceeding ten dollars for each person.

The privilege of the writ of habeas corpus shall not be suspended,
unless when in cases of rebellion or invasion the public safety may
require it.

No bill of attainder or ex post facto law shall be passed.

No capitation, or other direct, tax shall be laid, unless in propor-
tion to the census or enumeration herein before directed to be taken.

No tax or duty shall be laid on articles exported from any State.

No preference shall be given by any regulation of commerce or
revenue to the ports of one State over those of another; nor shall
vessels bound to, or from, one State, be obliged to enter, clear, or pay
duties in another.

No money shall be drawn from the Treasury, but in consequence
of appropriations made by law; and a regular statement and account
of the receipts and expenditures of all public money shall be pub-
lished from time to time.

No title of nobility shall be granted by the United States: And no
person holding any office of profit or trust under them, shall, with-
out the consent of the Congress, accept of any present, moleument,
office, or title, of any kind whatever, from any King, Prince, or
foreign State.

Section 10. No State shall enter into any treaty, alliance, or con-
federation; grant letters of marque and reprisal; coin money; emit
bills of credit; make any thing but gold and silver coin a tender in
payment of debts; pass any bill of attainder, ex post facto law, or
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law impairing the obligations of contract, or grant any title of
nobility.

No State shall, without the consent of the Congress, lay any im-
posts or duties on imports or exports, except what may be absolutely
necessary for executing its inspection laws: and the net produce of
all duties and imposts, laid by any State on imports or exports, shall
be for the use of the Treasury of the United States; and all such laws
shall be subject to the revision and controul of the Congress.

No State shall, without the consent of Congress, lay any duty of
tonnage, keep troops, or ships of war in time of peace, enter into any
agreement or compact with another State, or with a foreign power,
or engage in war, unless actually invaded, or in such imminent
danger as will not admit of delay.

ARTICLE II

Section 1. The executive power shall be vested in a President of the
United States of America. He shall hold his office during the term of
four years, and, together with the Vice President, chosen for the
same term, be elected, as follows

Each State shall appoint, in such manner as the legislature thereof
may direct, a number of electors, equal to the whole number of
senators and representatives to which the State may be entitled in
the Congress: but no senator or representative, or person holding an
office of trust or profit under the United States, shall be appointed
an elector.

The electors shall meet in their respective States, and vote by
ballot for two persons, of whom one at least shall not be an inhabi-
tant of the same State with themselves. And they shall make a list of
all the persons voted for, and of the number of votes for each; which
list they shall sign and certify, and transmit sealed to the seat of the
Government of the United States, directed to the President of the
Senate. The President of the Senate shall, in the presence of the
Senate and House of Representatives, open all the certificates, and
the votes shall then be counted. The person having the greatest
number of votes shall be the President, if such number be a majority
of the whole number of electors appointed; and if there be more
than one who have such majority, and have an equal number of
votes, then the House of Representatives shall immediately chuse
by ballot one of them for President; and if no person have a majority,
then from the five highest on the list the said House shall in like man-
ner chuse the President. But in chusing the President, the votes
shall be taken by States, the representation from each State having
one vote; a quorum for this purpose shall consist of a member or
members from two thirds of the States, and a majority of all the
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States shall be necessary to a choice. In every case, after the choice
of the President, the person having the greatest number of votes of
the electors shall be the Vice President. But if there should remain
two or more who have equal votes, the Senate shall chuse from them
by ballot the Vice President.

The Congress may determine the time of chusing the electors, and
the day on which they shall give their votes; which day shall be the
same throughout the United States.

No person except a natural born citizen, or a citizen of the United
States, at the time of the adoption of this Constitution, shall be
eligible to the office of President; neither shall any person be eligible
to that officeewho shall not have attained to the age of thirty five
years, and been fourteen years a resident within the United States.

In case of the removal of the President from office, or of his death,
femgnatloq, or inability to discharge the powers and duties of the
said office, the same shall devolve on the Vice President, and the
Congress may by law provide for the case of removal, death,
resignation or inability, both of the President and Vice President,
declaring what officer shall then act as President, and such officer
shall act accordingly, until the disability be removed, or a President
shall be elected.

The President shall, at stated times, receive for his services, a
compensation, which shall neither be encreased nor diminished
during the period for which he shall have been elected, and he shall
not receive within that period any other emolument from the United
States, or any of them.

Before he enter on the execution of his office, he shall take the
following oath or affirmation:—‘I do solemnly swear (or affirm) that
I will faithfully execute the office of President of the United States,
and will to the best of my ability, preserve, protect and defend the
Constitution of the United States.’

Section 2. The President shall be Commander in Chief of the Army
and Navy of the United States, and of the militia of the several States,
when called into the actual service of the United States; he may
require the opinion, in writing, of the principal officer in each of the
executive departments, upon any subject relating to the duties of
their respective offices, and he shall have power to grant reprieves
and pardons for offences against the United States, except in cases of
impeachment.

He shall have power, by and with the advice and consent of the
Senate, to make treaties, provided two thirds of the Senators present
concur; and he shall nominate, and by and with the advice and
consent of the Senate, shall appoint ambassadors, other public
ministers and consuls, judges of the Supreme Court, and all other
officers of the United States, whose appointments are not herein
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otherwise provided for, and which shall be established by law: but
the Congress may by law vest the appointment of such inferior
officers, as they think proper, in the President alone, in the courts
of law, or in the heads of departments.

The President shall have power to fill up all vacancies that may
happen during the recess of the Senate, by granting commissions
which shall expire at the end of their next session.

Section 3. He shall from time to time give to the Congress informa-
tion of the state of the Union, and recommend to their consideration
such measures as he shall judge necessary and expedient; he may, on
extraordinary occasions, convene both houses, or either of them, and
in case of disagreement between them, with respect # the time of
adjournment, he may adjourn them to such time as he shall think
proper; he shall receive ambassadors and other public ministers; he
shall take care that the laws be faithfully executed, and shall com:-
mission all the officers of the United States.

Section 4. The President, Vice President and all civil officers of the
United States, shall be removed from office on impeachment for, and
conviction of, treason, bribery, or other high crimes and mis-
demeanours.

ARTICLE III

Section 1. The judicial power of the United States, shall be vested
in one Supreme Court, and in such inferior courts as the Congress
may from time to time ordgin and establish. The judges, both of the
supreme and inferior courts, shall hold their offices during good
behaviour, and shall, at stated times, receive for their services, a
compensation, which shall not be diminished during their con-
tinuance in office.

Section 2. The judicial power shall extend to all cases, in law and
equity, arising under this Constitution, the laws of the United States,
and treaties made, or which shall be made, under their authority;—
to all cases affecting ambassadors, other public ministers and con-
suls;—to all cases of admiralty and maritime jurisdiction;—to con-
troversies to which the United States shall be a party;—to controver-
sies between two or more States;—between a State and citizens of
another State;—between citizens of different States;—between citi-
zens of the same State claiming lands under grants of different
States, and between a State, or the citizens thereof, and foreign
States, citizens or subjects.

In all cases affecting ambassadors, other public ministers and con-
suls, and those in which a State shall be party, the Supreme Court
shall have original jurisdiction. In all the other cases before men-
tioned, the Supreme Court shall have appellate jurisdiction, both as
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to law and fact, which such exceptions, and under such regulations
as the Congress shall make.

The trial of all crimes, except in cases of impeachment, shall be by
jury; and such trial shall be held in the State where the said crimes
shall have been committed; but when not committed within any
State, the trial shall be at such place or places as the Congress may
by law have directed.

Section 3. Treason against the United States, shall consist only in
levying war against them, or in adhering to their enemies, giving
them aid and comfort. No person shall be convicted of treason unless
on the testimony of two witnesses to the same overt act, or on con-
fession in open court.

The Congress shall have power to declare the punishment of
treason,-but no attainder of treason shall work corruption of blood,
or forfeiture except during the life of the person attainted.

ARTICLE IV

Section 1. Full faith and credit shall be given in each State to the
public acts, records, and judicial proceedings of every other State.
And the Congress may by general laws prescribe the manner in
which such acts, records and proceedings shall be proved, and the
effect thereof.

Section 2..The citizens of each State shall be entitled to all privileges
and immunities of citizens in the several States.

A person charged in any State with treason, felony, or other crime,
who shall flee from justice, and be found in another State, shall on
demand of the executive authority of the State from which he fled,
be delivered up, to be removed to the State having jurisdiction of the
crime.

No person held to service or labour in one State, under the laws
thereof, escaping into another, shall, in consequence of any law or
regulation therein, be discharged from such service or labour, but
shall be delivered up on claim of the party to whom such service or
labour may be due.

Section 3. New States may be admitted by the Congress into this
Union; but no new State shall be formed or erected within the juris-
diction of any other State; nor any State be formed by the junction
of two or more States, or parts of States, without the consent of the
legislatures of the States concerned as well as of the Congress.

The Congress shall have power to dispose of and make all needful
rules and regulations respecting the Territory or other property be-
longing to the United States; and nothing in this Constitution shall
be so construed as to prejudice any claims of the United States, or of
any particular State.
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Section 4. The United States shall guarantee to every State in this
Union a republican form of Government, and shall protect each of
them against invasion; and on application of the legislature, or of
the executive (when the legislature cannot be convened) against
domestic violence.

ARTICLE V

The Congress, whenever two thirds of both Houses shall deem it
necessary, shall propose amendments to this Constitution, or, on the
application of the legislatures of two thirds of the several States,
shall call a convention for proposing amendments, which, in either
case, shall be valid to all intents and purposes, as part of this Con-
stitution, when ratified by the legislatures of three fourths of thg
several States, or by conventions in three fourths thereof, as the one
or the other mode of ratification may be proposed by the Congress;
provided that no amendment which may be made prior to the year
one thousand eight hundred and eight shall in any manner affect
the first and fourth clauses in the Ninth Section of the First Article;
and that no State, without its consent, shall be deprived of its equal
suffrage in the Senate.

ARTICLE VI

All debts contracted and engagements entered into, before the
adoption of this Constitution, shall be as valid against the United
States under this Constitution, as under the Confederation.

This Constitution, and the laws of the United States which shall
be made in pursuance thereof; and all treaties made, or which shall
be made, under the authority of the United States, shall be the
supreme law of the land; and the judges in every State shall be
bound thereby, anything in the Constitution or laws of any State to
the contrary notwithstanding.

The Senators and Representatives before mentioned, and the mem-
bers of the several State legislatures, and all executive and judicial
officers, both of the United States and of the several States, shall be
bound by oath or affirmation, to support this Constitution; but no
religious test shall ever be required as a qualification to any office or
public trust under the United States.

ARTICLE VII

The ratification of the conventions of nine States, shall be suffi-
cient for the establishment of this Constitution between the States so
ratifying the same. . . .
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Amendments

ARTICLE I

Congress shall make no law respecting an establishment of religion,
or prohibiting the free exercise thereof; or abridging the freedom of
speech, or of the press; or the right of the people peaceably to
assemble, and to petition the Government for a redress of grievances.

. ARTICLE II

A well regulated militia, being necessary to the security of a free
State, the right of the people to keep and bear arms, shall not be
infringed. .

ARTICLE III

No soldier shall, in time of peace be quartered in any house,
without the consent of the owner, nor in time of war, but in a man-
ner to be prescribed by law.

ARTICLE IV

The right of the people to be secure in their persons, houses, papers,
and effects, against unreasonable searches and seizures, shall not be
violated, and no warrants shall issue, but upon probable cause, sup-
ported by oath or affirmation, and particularly describing the place
to be searched, and the persons or things to be seized.

ARTICLE V

No person shall be held to answer for a capital, or otherwise in-
famous crime, unless on a presentment or indictment of a grand jury,
except in cases arising in the land or naval forces, or in the militia,
when in actual service in time of war or public danger; nor shall any
person be subject for the same offence to be twice put in jeopardy of
life or limb; nor shall be compelled in any criminal case to be a
witness against himself, nor be deprived of life, liberty, or property,
without due process of law; nor shall private property be taken for
public use, without just compensation.

ARTICLE VI

In all criminal prosecutions, the accused shall enjoy the right to a
speedy and public trial, by an impartial jury of the State and dis-
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trict wherein the crime shall have been committed, which district
shall have been previously ascertained by law, and to be informed
of the nature and cause of the accusation; to be confronted with the
witnesses against him; to have compulsory process for obtaining
witnesses in his favour, and to have the assistance of counsel for his
defence.

ARTICLE VII

In suits at common law, where the value in controversy shall ex-
ceed twenty dollars, the right of trial by jury shall be preserved, and
no fact tried by a jury, shall be otherwise re-examined in any court
of the United States, than according to the rules of the common law.

ARTICLE VIII

Excessive bail shall not be required, nor excessive fines imposed,
nor cruel and unusual punishments inflicted.

ARTICLE IX

The enumeration in the Constitution, of certain rights, shall not
be construed to deny or disparage others retained by the people.

ARTICLE X

The powers not delegated to the United States by the Constitu-
tion, nor prohibited by it to the States, are reserved to the States
respectively, or to the people.

ARTICLE XI

The judicial power of the United States shall not be construed to
extend to any suit in law or equity, commenced or prosecuted against
one of the United States by citizens of another State, or by citizens
or subjects of any foreign State.

ARTICLE XII

The electors shall meet in their respective States, and vote by
ballot for President and Vice President, one of whom, at least, shall
not be an inhabitant of the same State with themselves; they shall
name in their ballots the person voted for as President, and in dis-
tinct ballots the person voted for as Vice President, and they shall
make distinct lists of all persons voted for as President, and of all
persons voted for as Vice President, and of the number of votes for
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each, which lists they shall sign and certify, and transmit sealed to
the seat of the government of the United States, directed to the
President of the Senate;—The President of the Senate shall, in the
presence of the Senate and House of Representatives, open all the
certificates and the votes shall then be counted;—The person having
the greatest number of votes for President, shall be the President, if
such number be a majority of the whole number of electors ap-
pointed; and if no person have such majority, then from the persons
having the highest numbers not exceeding three on the list of those
voted for as President, the House of Representatives shall choose
immediately, by ballot, the President. But in choosing the President,
the votes shall be taken by States, the representation from each State
having one vote; a quorum for this purpose shall consist of a member
or membpers from two-thirds of the States, and a majority of all the
States shall be necessary to a choice. And if the House of Represen-
tatives shall not choose a President whenever the right of choice
shall devolve upon them, before the fourth day of March next follow-
ing, then the Vice President shall act as President, as in the case of
the death or other constitutional disability of the President.—The
person having the greatest number of votes as Vice President, shall
be the Vice President, if such number be a majority of the whole
number of electors appointed, and if no person have a majority, then
from the two highest numbers on the list, the Senate shall choose the
Vice President; a quorum for the purpose shall consist of two-thirds
of the whole number of Senators, and a majority of the whole num-
ber shall be necessary to a choice. But no person constitutionally
ineligible to the office of President shall be eligible to that of Vice
President of the United States.

ARTICLE XIII

Section 1. Neither slavery nor involuntary servitude, except as a
punishment for crime whereof the party shall have been duly con-
victed, shall exist within the United States, or any place subject to
their jurisdiction.

Section 2. Congress shall have power to enforce this article by
appropriate legislation.

ARTICLE XIV

Section 1. All persons born or naturalized in the United States, and
subject to the jurisdiction thereof, are citizens of the United States
and of the State wherein they reside. No State shall make or enforce
any law which shall abridge the privileges or immunities of citizens
of the United States; nor shall any State deprive any person of life,
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liberty, or property, without due process of law; nor deny to any
person within its jurisdiction the equal protection of the laws.

Section 2. Representatives shall be apportioned among the several
States according to their respective numbers, counting the whole
number of persons in each State, excluding Indians not taxed. But
when the right to vote at any election for the choice of electors for
President and Vice President of the United States, Representatives
in Congress, the executive and judicial officers of a State, or the
members of the legislature thereof] is denied to any of the male in-
habitants of such State, being twenty-one years of age, and citizens
of the United States, or in any way abridged, except for participa-
tion in rebellion, or other crime, the basis of representation therein
shall be reduced in the proportion which the number of such male
citizens shall bear to the whole number of male citizens twenty-one
years of age in such State.

Section 3. No person shall be a Senator or chrcscntanve in Con-
gress, or elector of President and Vice President, or hold any office,
civil or military, under the United States, or under any State, who,
having previously taken an oath, as a member of Congress, or as an
officer of the United States, or as a member of any State legislature,
or as an executive or judicial officer of any State, to support the
Constitution of the United States, shall have engaged in insurrection
or rebellion against the same, or given aid or comfort to the enemies
thereof. But Congress may by a vote of two-thirds of each House,
remove such disability.

Section 4. The validity of the public debt of the United States,
authorized by law, including debts incurred for payment of pensions
and bounties for services in suppressing insurrection or rebellion,
shall not be questioned. But neither the United States nor any State
shall assume or pay any debt or obligation incurred in aid of insur-
rection or rebellion against the United States, or any claim for the
loss or emancipation of any slave; but all such debts, obligations and
claims shall be held illegal and void.

Section 5. The Congress shall have power to enforce, by appropriate
legislation, the provisions of this article.

ARTICLE XV

Section 1. The right of citizens of the United States to vote shall not
be denied or abridged by the United States or by any State on
account of race, color, or previous condition of servitude—

Section 2. The Congress shall have power to enforce this article by
appropriate legislation—
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ARTICLE XVI

The Congress shall have power to lay and collect taxes on incomes,
from whatever source derived, without apportionment among the
several States, and without regard to any census or enumeration.

ARTICLE XVII

Section 1. The Senate of the United States shall be composed of
two Senators from each State, elected by the people thereof, for six
years; and e3ch Senator shall have one vote. The electors in each
State shall have the qualifications requisite for electors of the most
numerous branch of the State legislatures.

Section 3. When vacancies happen in the representation of any
State in the Senate, the executive authority of such State shall issue
writs of election to fill such vacancies: Provided, That the legislature
of any State may empower the executive thereof to make temporary
appointments until the people fill the vacancies by election as the
legislature may direct.

Section 3. This amendment shall not be so construed as to affect the
election or term of any Senator chosen before it becomes valid as
part of the Constitution.

ARTICLE XVIII

Section 1. After one year from the ratification of this article the
manufacture, sale, or transportation of intoxicating liquors within,
the importation thereof into, or the exportation thereof from the
United States and all territory subject to the jurisdiction thereof for
beverage purposes is hereby prohibited.

Section 2. The Congress and the several States shall have concur-
rent power to enforce this article by appropriate legislation.

Section 3. This article shall be inoperative unless it shall have been
ratified as an amendment to the Constitution by the legislatures of
the several States, as provided in the Constitution, within seven
years from the date of the submission hereof to the States by the
Congress.

ARTICLE XIX

Section 1. The right of citizens of the United States to vote shall not
be denied or abridged by the United States or by any State on
account of sex.

Section 2. Congress shall have power to enforce this article by
appropriate legislation.
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ARTICLE XX

Section 1. The terms of the President and Vice President shall end
at noon on the 20th day of January, and the terms of Senators and
Representatives at noon on the 3d day of January, of the years in
which such terms would have ended if this article had not been rati-
fied; and the terms of their successors shall then begin.

Section 2. The Congress shall assemble at least once in every year,
and such meeting shall begin at noon on the 3d day of January, un-
less they shall by law appoint a different day.

Section 3. If, at the time fixed for the beginning of tke term of the
President, the President elect shall have died, the Vice President
elect shall become President. If a President shall not have been
chosen before the time fixed for the beginning of his term, or if the
President elect shall have failed to qualify, then the Vice President
elect shall act as President until a President shall have qualified; and
the Congress may by law provide for the case wherein neither a
President elect nor a Vice President elect shall have qualified, de-
claring who shall then act as President, or the manner in which one
who is to act shall be selected, and such person shall act accordingly
until a President or Vice President shall have qualified.

Section 4. The Congress may by law provide for the case of the
death of any of the persons from whom the House of Representatives
may choose a President whenever the right of choice shall have
devolved upon them, and for the case of the death of any of the per-
sons from whom the Senate may choose a Vice President whenever
the right of choice shall have devolved upon them.

Section 5. Sections 1 and 2 shall take effect on the 15th day of
October following the ratification of this article.

Section 6. This article shall be inoperative unless it shall have been
ratified as an amendment to the Constitution by the legislatures of
three-fourths of the several States within seven years from the date
of its submission.

ARTICLE XXI

Section 1. The eighteenth article of amendment to the Constitution
of the United States is hereby repealed.

Section 2. The transportation or importation into any State, Terri-
tory, or possession of the United States for delivery or use therein of
intoxicating liquors, in violation of the laws thereof, is hereby
prohibited.

Section 3. This article shall be inoperative unless it shall have been
ratified as an amendment to the Constitution by conventions in the
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several States, as provided in the Constitution, within seven years
from the date of the submission hereof to the States by the Congress.

ARTICLE XXII

Section 1. No person shall be elected to the office of the President
more than twice, and no person who has held the office of President,
or acted as President, for more than two years of a term to which
some other person was elected President shall be elected to the office
of the President more than once. But this Article shall not apply to
any person holding the office of President when this Article was pro-
posed by the Congress, and shall not prevent any person who may
be holding the office of President, or acting as President during the
term within which this Article becomes operative from holding the
office of President or acting as President during the remainder of
such term.

Section 2. This article shall be inoperative unless it shall have been
ratified as an amendment to the Constitution by the legislatures of
three-fourths of the several States within seven years from the date
of its submission to the States by the Congress.
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