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Preface

Mr. Marcus Cunliffe of the Department of American
Studies in the University of Manchester suggested
that I put on paper what I have been telling British
audiences about the government and politics of my country.
This book is the result.

I have reccived permission to quote brief passages of several
books and articles from their publishers or authors, to whom
acknowledgment is made in footnotes to the text. My wife
helped preparc the typescript of this book. Professor Wheare
suggested improvements. Mr. David Walker of the Department
of Economics at Manchester read the section on the fiscal
element of American federalism to-day. I thank them all. I am
particularly grateful to Professor Wheare for writing an intro-
duction.

I am solely responsible for the statcment of what I believe to
be the facts and the opinions I express.

ALLEN M. PoTTER
Manchester,

January 1955
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Introduction

here is an old belicf that books on Amecrican govern-

ment intended for British readers should be written by

British authors. As massive and indeed almost conclu-
sive evidence in support of this dogma there stood and stands
the great name and work of James Brycc and his American
Commonwealth. That so extreme an opinion can be rccognized as
an eternal verity would be accepted by few, if any, in these
days, but that it contains or symbolizes an important part of
the truth cannot be doubted. He who would explain American
government to British rcaders must himsclf know almost as
much about British government as he does about American
government. He must know what British people expect from
government and what they think their political institutions are
for and what, explicitly or implicitly, they believe the criteria
of good government to be, before he can convey to them ade-
quately the fact that Americans think very differently about
these matters, and ask and receive very diffcrent things from
their own political institutions.

It seems to me that a leading merit of this book is that its
American author, Mr. Allen Potter, very obviously understands
not only the system of government which he is expounding to
his British readers, but also the system of government under
which his readers live. He is able to tell us how the functions of
government as we understand them in Britain and in the Com-
monwealth are carried out in the United States usually by
different methods and institutions from those which we might
expect, but at thc same time he can avoid giving us the im-
pression that what the Americans are really trying to do is to
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INTRODUCTION

work the British constitutign and that what they are succeeding
in doing is to misunderstand it. This is an extraordinarily diffi-
cult task, but I belicve that Mr. Potter has accomplished it with
complete success.

American political partics arc a great mystery to the British
reader, and cven when he has contrived to understand some-
thing of their activitics in the choosing of a president, he finds
their behaviour in Congress completely and continually baff-
ling. Yet the American Constitution and the American system
of government are unintelligible without some understanding
of the working of the political parties. In this respect I think
that Mr. Potter’s plan of exposition is both wise and illuminat-
ing. He has combined history and analysis admirably in his
chapters on the partics and hc has had the good sense to realize
that although the reader should have more than a superficial
knowledge of parties, there is a limit to what he can be ex-
pected to grasp. He strikes the right balance here between the
exposition of the law of the Constitution—so cssential to an
understanding of American government above all others—and
the description of the politics and politicians so inextricably
mixed up with it.

Here then is a book on American government for British
readers written by an American author, and for my part I find
it most interesting and illuminating. Had I ever held the doc-
trine that such books should be written by British authors only,
Mr. Potter’s book would have causcd me to lose my faith.

K. C. W.
All Souls College, Oxford
9 January 1955
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Chapter 1

The Constitution

he Constitution of the United States is the second

written Constitution of the American national govern-

ment. The American national government began as a
revolutionary Continental Congress, which in June 1776 turned
over the drafting of a Declaration of Independence and the
drafting of a written Constitution to committees on successive
days. The Congress adopted the Declaration of Independence,
which was almost entirely the work of Thomas Jefferson, on
4 July 1776; its famous phrases,

‘We hold these truths to be sclf-evident, that all men are
created equal, that they are endowed by their Creator with
certain unalicnable rights, that among these are life, liberty,
and the pursuit of happiness. That to secure these rights,
governments are instituted among men, deriving their just
powers from the consent of the governed,’

have been the inspiration of American democracy. But because
of disputes between the advocates of strong and weak national
government, the Congress did not adopt the first written Con-
stitution, the Articles of Confederation and perpetual Union,
until 15 November 1777; and the last of the thirteen original
States of the new nation did not ratify the Articles until 1 March
1781.

The Articles remained in force until 2 April 1789, when the
House of Representatives under the second written Constitu-
tion, drafted in 1787, was organized. Thus there were two
constitutional periods in independent American history prior to
the establishment of government under the present Constitu-
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THE CONSTITUTION
tion: the first from 1776 to 1781, during which the national
government worked without a written definition of powers; and
the second from 1781 to 1789, during which it worked under the
Articles of Confederation.

The Articles of Confederation did not alter the existing
institutions of the national government very much. They pro-
vided for a unicameral Congress, composed of delegates from
the States, each delegation having one vote. The State legis-
latures elected the delegates annually, but could recall them at
any time. The Articles gave Congress authority to appoint a
Committee of the States, composed of one delegate from each
State, which could exercise some of the powers of Congress
during a recess, and to appoint other committees and civil
officers ‘as may be necessary for managing the general affairs of
the united States’ under the direction of Congress. There was
no provision for ‘separation of powers’.

The Articles represented a victory for the advocates of weak
national government. In words, the powers granted to the
national Congress scemed considerable, embracing the conduct
of foreign affairs, the declaration and conduct of war, dealings
with the Indian tribes, the borrowing of money, the emission of
bills of credit, the regulation of weights and measures, and the
requisition of soldiers and funds from the States. But the powers
were vitiated by the lack of any means of compulsion. Congress
could not compel the States to meet their obligations, and could
not reach past the States to control the people in any effective
way. It did not, for example, have the power to tax. Further-
more, the ability of the national government to use what
authority it had was weakened by the rcquirement that nine
of the thirteen State delegations must concur in the exercise of
the most important powers of Congress.

Many merchants thought that a great weakness of the Articles
was the absence of national power to regulate interstate com-
merce, for they were hampered by tariffs and trade wars among
the States. Business and propertied classes generally were dis-
satisficd with government under the Articles. Land speculators
were disturbed by the failure of the national government to
protect western lands from the Indian allies of the British in
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THE CONSTITUTION

Canada and the Spanish in Louisiana. Government bond-
holders were disturbed by the poor credit of the national
government.' Private creditors were disturbed by the paper
money and debtors laws of several States.

The political spokesmen for the propertied classes wanted a
strong national government that would protect mercantile and
creditor interests, and the Articles of Confederation did not
provide a strong national government. The ‘nationalists’ tried
to get the kind of government they wanted by arguing that the
Articles should be interpreted as allowing the national govern-
ment to act whenever the general welfare was involved. Their
opponents successfully pointed out that the second Article
clearly said that each State retained ‘every power, jurisdiction
and right, which is not by this confederation expressly delegated
to the United Statcs, in Congress assembled’. The ‘nationalists’
tried to amend the Articles. The necessary acquiescence of all
thirteen State legislatures could never be obtained. (Two at-
tempts to give Congress some taxing power received the support
of twelve States, Rhode Island failing to agree in one case and
New York in the other.) Finally, the ‘nationalists’ sought to
replace the Articles, and for this purpose they asked the States
to send delegates to a convention in Philadelphia in 1787,
purportedly to consider amendments to the Articles, but actu-
ally to draft a new Constitution.

In view of the aim of the ‘nationalists’, to create a strong
national government that would protect propertied interests, it
is not surprising that the delegates who attended the conven-
tion were drawn from the professional and propertied classes.
What is surprising is how little attention historians paid to this
fact until the beginning of this century, when J. Allen Smith
brought out his The Spirit of American Government in 1907 and
Charles A. Beard his An Economic Interpretation qf the Constitution
of the United States in 1913. A large majority of the 55 delegates
who attended the convention were lawyers, 29 were university
graduates, at least 14 had acquired land for speculative purposes,
atleast 24 wereloaning money at interest, at least 11 had mercan-
tile and manufacturing connections, at least 15 owned slaves, and

perhaps 40 owned public bonds and other public securities. The
B 17



THE CONSTITUTION

framers of the Constitution of 1787 clearly stood to benefit eco-
nomically from the kind of constitutional revision they proposed.

Some of the negative evidence is equally i 1mportant No dele-
gate was a wage-earner or frontiersman. The one delegate who
spoke for small farmers left the convention without signing the
draft Constitution and opposed its ratification. In other words,
well over nine-tenths of the people of the country were prac-
tically unrepresented at Philadelphia. The framers of the Con-
stitution were representatives of a minority of merchants and
large land-owners in a country where the overwhelming
majority of people were small farmers.

Many of the framers were young. Jonathan Dayton of New
Jersey was 27, Charles Pinckney of South Carolina was 29,
Alexander Hamilton of New York was 30, Gouverneur Morris
of Pennsylvania was 35, and James Madison of Virginia was 36.
At the other end of the age scale, Benjamin Franklin of Penn-
sylvania was 81, but the average of the delegates was only 42.
Nevertheless, almost all of them were practised men of affairs.
About three-fourths of them were or had been members of the
national Congress. Eight of them had signed the Declaration of
Independence. Several of them were or had been governors of
their States. The framers shaped the details of the Constitution
they drafted in the light of their own experience as practical
politicians under a variety of governments.

Before Smith’s and Beard’s books appeared, the fashion of
American historians was to emphasize the disagreements among
the delegates that had to be compromised, the way in which the
convention seemed several times to be almost hopelessly dead-
locked, and the fact that only 39 of the 55 delegates who
attended the convention signed the final draft. There were im-
portant compromises: between States with small and States
with large populations; between Southern slave-owners and
Northern merchants; and among the individual delegates on
the details of organization. But there were also important fun-
damental agreements. They were often hardly discussed at the
convention, because the delegates naturally debated fully the
points on which they differed and left largely unsaid the points

on which they agreed.
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THE CONSTITUTION

Almost all of the delegates agreed that the new national
government must be stronger than the old one. They agreed
that it must have compulsive power and be supreme in its
sphere, and this meant that it must operate directly on the
people and not be dependent on the States. They agreed that
the new frame of government must provide protection for
property rights and put checks on popular government. These
agreements were reached in informal discussions among key
delegates who arrived at Philadelphia early and were rarely in
danger of being upset during the formal convention that
followed.

The convention met in secret. The journal of proceedings,
published in 1819, recorded only the votes taken. Present know-
ledge of what went on is based chiefly on the notes which James
Madison wrote out after the sessions and which were published
in 1840. In the secrecy of the convention, the delegates spoke
freely of their motives and interests. They accepted almost
without argument the theory that society divides into classes
along economic lines. They saw their task as one of preserving
property rights, with which they equated liberty, from the
attacks of the poorer classes. They did not want to preserve
them, however, at the cost of losing their frec institutions.

‘In future times’, Madison said, ‘a great majority of the
people will not only be without landed, but any other sort of,
property. These will either combine under the influence of
their common situation, in which case the rights of property
and the public liberty will not be secure;—or which is more
probable, they will become tools of opulence and ambition, in
which case there will be equal danger on another side.’

Again and again the delegates used phrases like ‘the evils we
experience flow from the excesses of democracy’, though several
delegates repeatedly warned that the convention should not
‘run to the opposite extreme’, if only because the people out-
side the convention would not ratify their proposals.

The framers of the Constitution sought, in short, a practical
solution to the problem of middle-class political theory: how
to have a government strong enough to protect property rights
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THE CONSTITUTION

ana mercantile interests, yet not so strong as to infringe propcrty
rights and pohtxcal liberty. The measure of their success is the
status of private property and civil liberty in America to-day.

The solution the framers proposed to the problem of protect-
ing property without tyranny was to establish a strong national
government within the federal system, but to distribute its
powers according to the principles of separation of powers and
checks and balances so that no organ of government, particu-
larly the popularly elected House of Representatives, had un-
checked power.!

The framers established as strong a national government as
they thought the voters would accept. Like the Congress under
the Articles of Confederation, the Congress under the new
Constitution was granted the power to declare war, regulate
dealings with the Indian tribes, borrow money, and regulate
weights and measures. The new Congress was also granted the
power to rcgulate commerce among the States and with forelgn
nations, raise and support armies, lay and collect taxes, and ‘to
make all laws which shall be necessary and proper for carrying
into execution the foregoing powers’. The only important re-
ductions in the powers of Congress were that it now shared the
conduct of foreign relations with the President and it was not
specifically granted the power to emit bills of credit. The first
did not reduce the national share of power, and the second
reflected the hostility of the framers to the issuance of paper
money. They gave Congress the power only ‘to coin money,
regulate the value thereof, and of foreign coin’.

The new national government had the means to make its
powers effective. It had the power to raise armies, to tax, and
to pass enabling legislation. It had its own judicial system. The

1 See the Appendix for a copy of the Constitution and its amendments.
In 1953 William Crosskey in his Politics and the Constitution in the History of the
United States (Volumes I and 1I) sought to prove that the framers meant the
Constitution to establish an extremely strong national government, virtually
abolishing the federal system; he set off the most important controversy
about the framing of the Constitution since Beard wrote his economic inter-
pretation; most of the historians who have entered the controversy have
convincingly challenged the thesis.
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THE CONSTITUTION

Constitution provided that the natiopal courts had jurisdiction
over cascs arising under the Constitution, laws, and treaties of
the United States and over controversies between States and
between citizens of different States.

Under the Articles members of Congress, elected by the State
legislatures, subject to recall at any time, and required to vote
as State delegations, were more like ambassadors than legis-
lators. Under the new Constitution members of the House of
Representatives, apportioned among the States on the basis of
population, were elected directly by the voters, and while the
two Senators from each State were elected by the State legis-
latures, members of both Houses of Congress were elected for
fixed terms and were free to vote as individuals. In sum, under
the new Constitution the national government was granted
wide powers over foreign affairs, fiscal policy, and commercial
intercourse; it acted directly upon its citizens; and it was, in
part, directly derived from them.

State and local sentiment was too strong in America to allow
the framers to strip the States of all their powers. The States
were left free to regulate most of their internal affairs. The
structure of local government was left entircly to the States.
Local government is not mentioned in the Constitution.

But the framers put restrictions on State action that were
designed to protcct property rights. The Constitution forbade
States to coin money, emit bills of credit, or make ‘any thing
but gold and silver coin a tender in payment of debts’. It for-
bade them to pass any ‘law impairing the obligation of con-
tracts’. To ensure that these restrictions on State paper money
and debtors laws would not be evaded, the framers wrote that
‘this Constitution . . . shall be the supreme law of the land; and
the judges in every State shall be bound thereby, any thing in
the Constitution or laws of any State to the contrary notwith-
standing’.

Furthermore, the framers were conscious of the need to com-
promise among the interests of the different geographical
sections of the country. Although they paid scant attention to
the requirements of small farmers, they struck several com-

promises between the plantation interests of the South and the
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THE CONSTITUTION

commercial interests of the North. (They should not be inter-
preted as compromises between the ‘slave’ South and ‘free’
North, however, for it was not the status of slavery that was at
issue but only the status of property in slaves.) The framers took
over, for example, a well-known formula for counting a slave
as three-fifths of a free person, as the basis for apportioning
representation in the House of Representatives and direct taxes
among the States. In addition, they agreed that slaves who
escaped to free States were to be returned when claimed by
their owners, that the African slave trade could not be pro-
hibited by the national government before 1808, and that no
taxes could be laid on exports. These were safeguards to the
interests of southern planters.

On the other hand, northern merchants were guaranteed
adequatc protection abroad and at home. The framers ex-
pected that a strong national government would exact more
favourable trade terms from foreign countries than had been
obtained under the Articles of Confederation. They assured
merchants of a free home market by a prohibition of State
taxes on interstate or foreign commerce. Some of the framers
looked upon the provisions of the Constitution that forbade
States to issue paper money and to impair the obligation of
contracts and that gave the national judiciary jurisdiction over
controversies between citizens of different States primarily as
further concessions to northern mercantile interests.

Although thcy wanted a strong national government, the
framers did not want any organ of it to have inordinate power.
Therefore, they divided the power of the national government
among the three historical branches of government: the legis-
lative, the executive, and the judicial branches. In the debates
that took place during the fight for ratification of the ncw
Constitution, the framers emphasized how they had thus ap-
plied the principle of separation of powers, but of more prac-
tical importance was the way they used checks and balances to
intermesh the powers of the three branches.

Thus, while the opening phrase of Article I of the Constitu-
tion reads that ‘all legislative powers herein granted shall be

vested in a Congress of the United States’, the Constitution
22



THE CONSTITUTION

granted the President the right to propose measures to Con-
gress and to veto measures that pass. Since a presidential veto
can be overridden only by two-thirds majorities of both Houses
of Congress, the President obviously was given a substantial
share of legislative power. Similarly, though the opening phrase
of Article II of the Constitution reads that ‘the executive power
shall be vested in a President of the United States of America’,
the Senate was given a share in his appointive and treaty-
making powers. Similar examples could be multiplied.

The truth is that the framers’ English heritage and experience
of Anglo-American governments had more to do with shaping
the structure of the new government than political theories.
The privileges and immunities of Congress and congressmen
set out in Article I—‘each House shall be the judge of the
elections, returns and qualifications of its own members’; ‘the
Senators and Representatives . . . shall in all cases, except
treason, felony and breach of the peace, be privileged from
arrest during their attendance at the session of their respective
Houses, and in going to and returning from the same; and for
any speech or debate in either House, they shall not be ques-
tioned in any other place’—and the restrictions on congres-
sional action in the same Article—‘the privilege of the writ of
habeas corpus shall not be suspended, unless when in cases of
rebellion or invasion the public safety may require it’; and ‘no
bill of attainder or ex post facto law shall be passed’—bear the
hallmark of English and colonial constitutional history. The
provision in Article II that ‘the President shall, at stated times,
receive for his services, a compensation, which shall neither be
encreased nor diminished during the period for which he shall
have been elected’ prohibits practices that were part of execu-
tive-legislative relations in colonial days: Benjamin Franklin
once told of one Pennsylvania Governor signing bills with one
hand and taking a legislative bribe with the other, and royal
governors sometimes had to bargain with the colonial assemb-
lies even for their proper salaries. The relations among the
States set out in Article IV—‘full faith and credit shall be
given in each State to the public acts, records, and judicial
proceedings of every other State’, for example—are based
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THE CONSTITUTION

on the relations among them under the Articles of Con-
federation.

Most important of all, the framers sought to emulate and
improve upon the true constitution of Great Britain, before it
had been perverted by George II1. The American presidency,
as conceived by the framers, was an improved model of the
British monarchy—and the colonial and State governorship.
Like the British king, the American President was to be the
representative of the nation above faction. He was to be the
commander-in-chief of the army and navy and head of the
civil executive. He was to conduct foreign affairs. He was to
give Congress ‘information of the state of the Union’, the repub-
lican translation of the speech from the Throne, and to have
the power to veto legislation. He was to have the right to grant
reprieves and pardons.

But the President was to be subjected to checks that would
prevent the equivalent of the ‘tyranny’ of George I1I. He was
elected for a fixed term. His military and administrative powers
were checked by Congress more than the king’s by Parliament,
most obviously by the power of the Senate to consent to or
reject many military and administrative appointments. The
Senate also had a large share in treaty-making, and only Con-
gress could declare war. The President’s veto could bc over-
ridden by two-thirds majorities in Congress; the royal veto,
though unexercised since the time of Queen Anne, was absolute.
Provision for impeaching the President was carefully described
in the Constitution.

It has often been said that the framers of the American Con-
stitution failed to notice how profoundly the British Constitu-
tion was being changed by the development of the cabinet
system. In fact a few of them saw the fundamental implication:
Gouverneur Morris referred in the convention to ‘the King of
England, . . . the real King, the Minister’; but it is true that
most of them did not see it. They were not alone in this. What
most of the framers did see was the growth of royal influence
in the British constitution after the accession of George III,
particularly the use of the appointive power to corrupt mem-
bers of Parliament with offices; and while wanting a strong
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executive, they did not want a ‘tyrant’. The political acumen
of the framers should be judged not by how well they foresaw
the evolution of the British Constitution, but by how well they
laid the foundations for the sort of executive authority they
wanted.

The most important aspect of separation of powers is separa-
tion of personnel. In this respect the framers did apply a prin-
ciple rigidly. No congressman may hold a civil office under the
authority of the United States; thus the framers forestalled in
America the mischief they saw in Great Britain. Indeed, no
congressman may be appointed an clector in the electoral col-
lege that elects the President. The framers also kept the organs
of government distinct by providing that they should each be
elected a different way. Under the original Constitution, the
President was elected by the electoral college, the Senate by
the State legislatures, the House of Representatives by the
voters of the States, and the national judges were appointed by
the President with the consent of the Senate.

Moreover, the organs are elected for different periods. The
President is elected for four years. The Senators are elected for
six years with one-third retiring every two years. The Repre-
sentatives are elected for two years. And national judges are
appointed for life.

In a variety of ways, then, the framers set the organs of the
national government against one another and made it difficult
for one faction, in particular a majority faction, to take control
of the whole machinery of government. The modern view often
is that they wrotc an antidemocratic Constitution. The short
answer is that they did and were proud of it. But the short
answer can be misleadingly simple.

In the first place, it is only fair to add that they sought to
prevent tyranny from any quarter. If they feared the ‘tyranny
of the majority’ most, they were not blind to other dangers.
Secondly, it should be pointed out that they were but on the
threshold of the history of democratic party politics. Most of
them only dimly foresaw the shape political parties would take.
They saw a majority faction, not as an organization with fairly
stable membership and views, almost ceaselessly propagandiz-
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ing among the electorate over a fairly long period of time, but
as an almost unorganized gust of opinion, temporarily winning
the support of a majority of voters or their representatives. The
framers were not the only ones who thought that free institutions
needed to be guarded against its evil effects. Thomas Jefferson,
for example, the author of the democratic phrases of the
Declaration of Independence, believed firmly in the need for
separation of powers.

One of the myths of American history has been that the
Declaration of Independence and the Constitution represented
‘revolution’ and ‘counter-revolution’. In fact, while the first
was more radical than the second, most of the signers of the
Declaration were drawn from the same classes as the framers of
the Constitution, and the two documents were in spirit twin
products of the seventeenth-century English heritage, especially
the political theories of John Locke, with which eighteenth-
century Americans were imbued. Both the signers and the
framers believed that government should rest on consent, that
governmental power should be checked, and that individual
rights should be protected. The emphasis of the Declaration
was on the popular rights of resistance and rebellion when these
conditions were not met, and the emphasis of the Constitution
was on the sanctity of the social and private contracts when they
were, but this was not a fundamental difference. Rather the two
documents represented, each at the appropriate time, two
strands of Locke’s thought.

Finally, because the Constitution did provide a free govern-
ment, and because moderate men like Thomas Jefferson could
accept its principles, it could be interprcted in a more demo-
cratic spirit than its framers intended. Indecd, Jefferson began
the process of turning the Constitution of 1787 into a demo-
cratic document. This process, which has often drawn its in-
spiration from the words of the Declaration of Independence,
has been the most important development in American consti-
. tutional history. To-day the Constitution is the palladium of
American democracy.

George Washington was the presiding officer at Philadelphia,
26



THE CONSTITUTION

but James Madison is known as the ‘Father of the Constitution’.
If his notes of the proceedings do not exaggerate his role, and it
appears from other sources that they do not, he played the
leading part on the floor of the convention. His personal quali-
ties later made him floor leader of the first House of Represen-
tatives, Jefferson’s political licutenant, and President of the
United States. In 1787 he also had political opinions particu-
larly useful for constitution-making.

Madison saw the need for protecting property rights that all
the dclegates saw. He also saw the need for guarding against an
oligarchic tyranny, which some of the delegates did not see,
though most of them realized that unless they wrote a moderate
Constitution it would not be ratified. Similarly, Madison saw
the need for a strong national government that almost all the
delegates saw. He also saw the need for a measure of State
autonomy, which some of the delegates did not see, though
again most of them realized that unless they wrote a moderate
Constitution it would not be accepted. In short, Madison’s
views represented roughly what the majority of the convention
wanted and could have, and his views combined with his
natural talents made him not only a very influential member
of the convention but also a persuasive interpreter of its work.

During the struggle for ratification of the Constitution, John
Jay, Alexander Hamilton, and James Madison wrote a series of
papers explaining and defending its provisions. They, and other
proponents of the Constitution, called themselves ‘Federalists’,
thereby assuming a name that had previously connoted opposi-
tion to strong national government, and the papers are known
as The Federalist papers. The papers were printed in New York
newspapers from the autumn of 1787 to the spring of 1788, ‘at
the rate’, wrote Madison later, ‘during a great part of the time,
at least, of four numbers a week’. They were necessarily pre-
pared in great haste. Yet they are excellently written and rank
collectively as an outstanding treatise on political institutions.
They had a particularly important influence on early constitu-
tional development in the United States, because until the
publication of Madison’s notes in 1840 they were the chief
source for divining the intentions of the framers.
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Five were written by Jay, 51 by Hamilton, and 29 by Madi-
son. It is interesting to compare the work of Hamilton and
Madison, the former with his complete distrust of the people
and faith in extremely strong and independent national govern-
ment, the latter with the more moderatc views that prevailed at
Philadelphia. (The differences of emphasis in The Federalist
foreshadow the break between Hamilton and Madison in inter-
preting the Constitution and plotting the course of government
under it.) Hamilton’s constitutional opinions have had a pro-
founder effect on American constitutional law, but in 1787-88
Madison’s political opinions were more significant. The concise
statement of Madison’s political philosophy is found in The
Federalist No. 10, one of the great essays in the literature of
political thought. It is to the Constitution of 1787 what John
Locke’s second Treatise on Civil Government is to the Revolution
of 1688.

The Federalist No. 10 is, specifically, a dissertation on how to
prevent the evils of faction. A faction is defined by Madison as
a ‘number of citizens, whether amounting to a majority or
minority of the whole, who are united and actuated by some
common impulse of passion, or of interest, adverse to the rights
of other citizens, or to the permanent and aggregate interests of
the community’. (This definition is close to the present British
definition of a section. In America, however, sectionalism is
always associated with a geographical region.) It would be
possible, Madison said, to stamp out faction by stamping out
liberty, but the means would be worse than the evils it removed.
In a free society there is no way to stamp out faction, and the
task of constitution-makers is to control its effects.

Factions, he wrote, arise from different opinions about reli-
gion, government, and many other points. Indeed, ‘so strong is
this propensity of mankind to fall into mutual animosities, that
where no substantial occasion presents itself, the most frivolous
and fanciful distinctions have been sufficient to kindle their un-
friendly passions and excite their most violent conflicts.’

‘But’, he continued, ‘the most common and durable source of

factions has been the various and unequal distribution of pro-
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perty. Those who hold and those who are without property have
ever formed distinct interests in society. Those who are creditors,
and those who are debtors, fall under a like discrimination. A
landed interest, a manufacturing interest, a mercantile in-
terest, a moneyed interest, with many lesser interests, grow up
of necessity in civilized nations, and divide them into different
classes, actuated by different sentiments and views. The regula-
tibn of these various and interfering interests forms the principal
task of modern legislation, and involves the spirit of party and
faction in the necessary and ordinary operations of the govern-
ment.’

How can one faction be prevented from unduly influencing
the coursc of government? If the faction is a minority, ‘relief is
supplied by the republican principle, which enables the majority
to defeat its sinister views by regular vote’. (The republican
principle is incorporated in the Constitution by the direct
election of the House of Representatives and the indirect
election of the Senate and President.) But if the faction is a
majority, the republican principle may not be a safeguard. An
assembly of elected officials may afford more protection against
majority tyranny than direct democracy. On the other hand,
‘the effect may be inverted’.

Elsewhere in The Federalist Madison explained that the
separation of powers was a barrier to majority tyranny. But in
The Federalist No. 10 he clearly puts his chief reliance on the
great extent of the American nation.

‘The smaller the society,” he wrote, ‘the fewer probably will
be the distinct parties and interests composing it; the fewer the
distinct parties and interests, the more frequently will a majority
be found of the same party; and the smaller the number of in-
dividuals composing a majority, and the smaller the compass
within which they are placed, the more easily will they concert
and execute their plans of oppression. Extend the sphere, and
you take in a greater variety of parties and interests; you make
it less probable that a majority of the whole will have a common
motive to invade the rights of other citizens; or if such a com-
mon motive exists, it will be more difficult for all who feel it to
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discover their own strength, and to act in unison with each
other....

‘. . . the extent of the Union gives it the most palpable
advantage.

“The influence of factious leaders may kindle a flame within
their particular States, but will be unable to spread a general
conflagration through the other States. . . . A rage for paper
money, for an abolition of debts, for an equal division of pro-
perty, or for any other improper or wicked project, will be less
apt to pervade the whole body of the Union than a particular
member of it. . . .}

In Federalist No. 51 Madison put his conclusion in a more
positive way: ‘In the extended repubhc of the United States,
and among the great variety of interests, parties, and sects
which it embraces, a coalition of a majority of the whole society
could seldom take place on any other principles than those of
justice and the general good. . . .” This was a hopeful forecast.
A century and a half of American party history offers evidence
for judging whether it has been fulfilled.

The framers knew that they would have difficulty in putting
their proposals into effect. The suffrage was much more re-
stricted in America in the late eighteenth century than it is to-
day. It has been estimated that less than 5 per cent of the total
population of the country voted for members of the State con-
ventions that considered the constitutional proposals. But many
more could vote than did, for there was a good deal of apathy
among the electorate, especially in States where the elections
were rushed; and even though the privilege to vote was very
limited by modern standards it was wide enough to include a
great many small farmers and artisans.

On the whole, the representatives of the small farmers and
artisans viewed the movement for constitutional reform with
suspicion and hostility. Patrick Henry, the famous radical
leader of Virginia, refused to attend the Philadelphia conven-
tion because he ‘smelt a rat’. The delegates who represented the
political opinions of Governor George Clinton of New York
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withdrew from the convention without signing the draft Con-
stitution. It was thought likely that Governor John Hancock of
Massachusetts, the first signer of the Declaration of Indepen-
dence, would oppose the proposals. The radical government of
Rhode Island, where the ‘rage’ for paper money and lenient
debtors’ laws was strongest, had refused to send any delegates at
all to the convention.

The proponents of the new Constitution won partly because
they used a number of tricks and sharp practices. The move-
ment for the Philadelphia convention had started as a private
venture of the ‘nationalists’. The Congress under the Articles of
Confederation had finally sanctioned the meeting by advising
the State governments to send delegates for the purpose of pro-
posing amendments to the Articles. (The twelve States other
than Rhode Island sent delegates.) The delegates drafted an
entirely new Constitution, however, and instead of submitting
their work through the normal amendment process, which re-
quired the consent of Congress and the legislatures of all thir-!
tecn States, proposed that the Constitution should go into effect
when ratified by the conventions of nine States. Strictly then,
the Constitution of the United States was ratified by an un-
constitutional procedure.

In some States the proponents rushed ratification through
before the opponents could concert against them. In other
States, where the proponents were in a minority at the conven-
tions, they delayed action until they could wear their opponents
down by persuasion, by reporting the ratifications of other con-
ventions, and by, it is suspected, sometimes paying the expenses
home of delegates who left the conventions before the final
votes. In Massachusetts the Constitution was carried by a vote
of 187—168 largely because the proponents won over the Han-
cock faction. They promised not to oppose Hancock’s next
gubernatorial campaign and. pointed out that if, as seemed not
improbable, Virginia failed to ratify before the first national
elections, Hancock would stand a good chance of becoming the
first President. If Virginia ratified in time, George Washington
would of course be elected.

The records of the Virginia convention are particularly in-
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teresting, not only because they give the arguments of men like
Patrick Henry, George Mason (the author of the Virginia
Declaration of Rights), James Madison, and John Marshall
(later Chief Justice of the Supreme Court), but also because
they show clearly that in the last analysis the struggle over
ratification was less one between believers in conservative and
radical principles of government than one between spokesmen
for particular interests which were more and less likely to
benefit from the specific clauses of the Constitution. The broad
generalizations about the division of interests in the country are
that the East supported the Constitution and the West opposed
it, the merchants and planters supported the Constitution and
the small farmers opposed it, the creditors supported the Con-
stitution and the debtors opposed it, and the established or
formerly established religious sects supported the Constitution
and the dissenting sects opposed it. The Virginia records illus-
strate how local circumstances helped make these rules and
made exceptions to them.

Thus, while on the whole the Anglican tidewater planters of
the eastern part of the State supported the Constitution with
its clauses favourable to their interests, against the opposition
of the non-conformist small farmers of the Piedmont, the fullest
support for the Constitution came from the Presbyterian small
farmers of the Shenandoah Valley. The trend of the Appala-
chian Mountain system made it easier for them to trade north
and south in Maryland and North Carolina than east and west
in their own State, and the new Constitution guaranteed the
freedom of interstate commerce. While the majority of dele-
gates from what is now the State of West Virginia, some of
whose inhabitants used the Ohio River to trade upstream in
Pennsylvania, supported the Constitution partly for the same
reason, the great majority of delegates from what is now the
State of Kentucky, some of whose inhabitants used the Ohio
River to go downstream to the Mississippi River and New
Orleans, opposed it. John Jay, a wealthy New Yorker who had
conducted American foreign policy under the Articles of Con-
federation and now supported the new Constitution, had pro-
posed that the United States accept, for a time, the right of
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Spain to close the Mississippi River at New Orleans to American
trade. Even the provision of the new Constitution requiring the
assent of two-thirds of the Senators present to a treaty, which
in effect preserved the power of the representatives of five of
thirteen States to prevent ratification of a treaty under the
Articles, did not overcome the fear of what an eastern dominated
administration of a more powerful national government might
be able to do. The convention as a whole ratified the Constitu-
tion, however, by a vote of 8g—79.

The victory of the supporters of the Constitution was so close
throughout most of the country that they had to make what
appeared to be a major concession to thcir opponents. The
draft Constitution was generally criticized for the absence of a
Bill of Rights. The supporters argued, first, that there was an
adequate Bill of Rights in the document. Congress could not
pass a bill of attainder or ex post facto law. The power to suspend
the writ of hcbeas corpus was carefully restricted. A national
court could not try any person for a crime except by jury in the
State where the crime was committed.

The supporters argued, second, that a more general Bill of
Rights was unnecessary, and perhaps would be harmful. The
national government was a government of delegated powers. It
was understood that all powers not delegated were reserved to
the States and people. To go further, to write a denial of certain
powers in a Bill of Rights would cast doubt on this principle.
The national government might then lay claim to those powers
neither granted nor denied. Thus the argument was carried
into the States’ rights camp.

It became clear, however, that the Constitution was not
acceptable without amendments. The proponents averted a call
for another general convention to draft a Bill of Rights before
the State conventions completed their ratifications only by
pledging themselves to introduce amendments to the Constitu-
tion as soon as it came in force. The Constitution provided that
two-thirds majorities of both Houses of Congress may propose
amendments, which must be ratified by the legislatures or con-
ventions of three-fourths of the States. James Madison moved
the necessary resolutions in the House of Representatives in
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June 1789, and ten amendments were ratified by December
1791. They are generally considered part of the original Con-
stitution. (Meanwhile, the two States, North Carolina and
Rhode Island, that had not accepted the Constitution by the
time it went into effect joined the Union.)

The Bill of Rights, like a good part of the unamended Con-
stitution, is based on the English heritage, particularly the
English Puritan heritage, and American experience. It pro-
hibits Congress from establishing a religion and abridging free-
dom of religion, speech, the press, and assembly. It prohibits
infringement of ‘the right of the pcople to keep and bear arms’
—an echo of the right of revolution proclaimed in the Declara-
tion of Independence. It regulates the quartering of troops, the
use of search warrants, the trial of crimes, and suits at common
law. And, as an answer to the arguments against adding a Bill
of Rights to the Constitution, it specifies in the Ninth Amend-
ment that ‘the enumeration in the Constitution, of certain
rights, shall not be construed to deny or disparage others
retained by the people’ and in the Tenth Amendment that ‘the
powers not delegated to the United States by the Constitution,
nor prohibited by it to the States, are reserved to the States
respectively, or to the people’.

The Eleventh Amendment, ratified in 1798, may be con-
veniently mentioned with the Tenth, since it also resolved an
ambiguity in the original wording of the Constitution in favour
of States’ rights. The Constitution of 1787 gave the national
courts jurisdiction in controversies ‘between a State and citizens
of another State’. The Eleventh Amendment made it clear that
this provision did not apply to suits against a State.

The Bill of Rights did not, in fact, alter the basic constitu-
tional system laid down in the draft Constitution. It merely
defined some of the liberties and procedural rights of Americans,
which most of the framers were as anxious to maintain as their
opponents. It was easy therefore for the framers to make a
conciliatory gesture. But it was a gesture that has had important
consequences for American constitutional law and the judicial
protection of private rights.
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In the late eighteenth century, then, Americans made two
attempts to define the federal division of powers between their
national and State governments. The second attempt, the Con-
stitution of 1787, still provides the written constitutional basis
of the division. The framers of the Constitution feared majority
tyranny and sought safeguards for property and liberty: James
Madison, the ‘Father of the Constitution’, hoped that the neces-
sity for encompassing many interests would make the political
parties of the federal Union weak coalitions with moderate
programmecs; the framers divided the powers of the national
government among the legislative, executive, and judicial
branches; and they accepted their critics’ proposal to protect
civil liberties in a Bill of Rights. The remaining chapters of this
book deal with subjects suggested by this summary: the federal
division of powers (Chapters 2 and 3); the party system of the
federal Union (Chapters 4 to 6); the branches of the national
government, and the corresponding branches of State and local
governments (Chapters 7 to 11); and the protection of private
rights (Chapter 12). The next chapter also refers to the eleven
amendments to the Constitution that have been adopted in the
nineteenth and twentieth centuries.
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Chapter 2

The History of Federalism

merican federalism is older than the United States of
America. Federalism involves civic loyalties to a poli-
tical whole and its parts that are distinct yet not in-
consistent. It involves, too, a constitutional division of powers
between the whole and the parts. Almost from the beginning
the inhabitants of English America had sentiments that may
be called federal. Throughout most of the colonial period
Anglo-Americans were genuinely attached to the English
Crown, yet almost from the first they formed provincial loyal-
ties to the colonies in which they lived. It was not until the
revolutionary period, and even then by no means unanimously,
that they came to feel that the two loyalties were incompatible.
The divided yet not inconsistent loyalties—one of the aspects
of federalism—were supplemented during the pre-revolutionary
period of friction between the homeland and colonies by
theories of a constitutional division of powers—the other aspect
of federalism. For a time most American spokesmen admitted
the right of the English Parliament to control the cxternal
affairs of the colonies but denied it the right to control their
internal affairs. In other words, in modern terms, they argued
that the constitution of the British Empire was or ought to be
federal. The argument was not accepted by the British Govern-
ment, and later the American spokesmen took the more cx-
treme position that Parliament had no right to control the
colonies at all. «
Meanwhile, Americans created the inchoate institutions of
the American national government. Intercolonial Congresses

were called to concert opposition to British measures. The one
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that convened in Philadelphia in May 1775 became the first
national assembly of the new republic. The new republic was
from the first a federal one. During the decade preceding 1775
the colonists had become increasingly aware of their common
Americanism, and they had developed a loyalty to America
which ensured that when the imperial connection to the several
colonies was severed, a national connection to the new States
would take its place. But Americans retained their provincial
attachments, which cnsured that the new nation would be
marked by a large measure of State autonomy.

Scctionalism, an important facet of American federalism, also
had its beginnings in the colonial period of American history.
Sectionalism is an attachment to the interests of a geographical
region. It is thus an intermediate loyalty between that to the
nation and that to the State. Its strength in the late eighteenth
century was reflccted in the compromises between southern
planters and northern merchants at the constitutional conven-
tion of 1787.

Sectionalism seems often to be a more powerful force than
Statc loyalty, and in the Civil War southern sectionalism was
stronger than national patriotism. Although sectionalism has
rarely had institutional expression—the only important political
organization based on scctional lines was the southern Con-
federacy—it corresponds to real differences among Americans
more than State loyalties. There is only a shade of difference, if
that, between the citizens of Rhode Island and Connecticut,
Colorado and Wyoming, Kansas and Nebraska, or Georgia and
South Carolina. There is a substantial difference between the
inhabitants of New England and the West or the Midwest and
the South. It is important, however, that the written division
of powers in the Constitution is only between the nation and
States: in the history of American federalism sectionalism has
been inescapably associated with States’ rights.

It is also important that the division of powers is written. The
fact that federal relations are defined in the Constitution means
that American political questions become, in part at least,
legal questions. They involve not only whether particular poli-
cies should be carried out but also whether they can be carried
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out. Not only must a policy be shown to be desirable, it must
be shown to be constitutionally, that is, legally, proper as well.

The two issues are more distinct in theory than practice. In
fact, what is found to be desirable almost invariably ends being
found to be constitutional too, though it sometimes takes some
time for the identification to be made. The necessity to have
legal as well as political sanction for a policy, however, inevit-
ably gives American politics a legal cast. Political controversies
are often disguised as conflicts of constitutional construction.
Political interests are often concealed by legal arguments. The
history of American federalism since the Constitution of 1787
went into effect may be described largely as the history of
constitutional interpretations.

The Federalists gave the first interpretation to the Constitu-
tion. The first two Presidents of the United States were Federal-
ists: George Washington, who served from 1789 to 1797, and
John Adams, who served from 1797 to 1801. During most of
Washington’s administration, Alexander Hamilton, who was
Secretary of the Treasury from 1789 to 1795, was the guiding
spirit of the Federalist party. Emulating the younger Pitt, he
made himself for a time, as head of the Treasury, the ‘prime
minister’ of American government.

The twin objects of Hamilton’s policies were to establish
firmly the supremacy of the national government and to ally it
with the mercantile classes. He sponsored measures that secured
the fiscal credit of the nation, assumed the war debts of the
States, thereby turning State creditors into national creditors,
and founded a partly-private, partly-governmental national
bank. He proposed a system of protective tariffs to encourage
infant industries. He gave the powers of the national govern-
ment a broad or loose construction in order to find the constitu-
tional justification for his programme.

In 1801 the Federalists lost control of the elective branches
fo the national government. The presidential election of 1800-1
led to the Twelfth Amendment to the Constitution. Under the
original provisions, the presidential electors voted for two

ersons; the person with the greatest number of votes, if
P P Bg
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the ‘number be a majority of the whole number of electors
appointed’, became President, and the person with the next
greatest number of votes Vice-President. In 1800 all the
electors of the Democratic-Republican party, who were a
majority of the electoral college, voted for Thomas Jefferson,
their leader, and Aaron Burr, who was expected to take the
vice-presidency. The tie vote meant that the House of Repre-
sentatives had to settle the contest, from which Burr refused to
withdraw. The House chose Jefferson (who appointed James
Madison, for ten years his chief lieutenant against the Federal-
ists, as Secretary of State). The Twelfth Amendment, ratified
in 1804, provided that the electors should vote separately for
presidential and vice-presidential candidates.

Before Jefferson took office, President Adams appointed
Federalists to a number of newly-created judgeships, and John
Marshall, the retiring Secretary of State, as Chief Justice of the
Supreme Court. The Federalists ‘have retired into the judiciary
as a stronghold . . .’, Jefferson wrote, ‘and from that battery all
the works of republicanism are to be beaten down and erased.’
The first of the struggles between the elected branches of the
national government and the national courts, composed of
judges appointed for life, took place in the opening years of the
necw administration. In general the courts won; and until
shortly before his death in 1835, despite the appointment of
Jeffersonian justices to the Supreme Court, John Marshall suc-
ceeded in controlling the interpretation of the Constitution.

Marshall wrote Hamilton’s loose construction of the powers.
of the national government into the law of the land. Many of
the principles of Marshall’s opinions are clearly taken from
Hamilton’s public papers. In 1819, for example, in the case of
McCulloch 2. Maryland, the Supreme Court sustained the
action of thc national government in chartering a bank to im-
plement its financial powers, though no specific power to
charter one appears in the Constitution. ‘Let the end be legiti-
mate,” wrote Marshall for the Court, ‘let it be within the scope
of the Constitution, and all means which are appropriate, which
are plainly adapted to that end, which are not prohibited, but
consist with the letter and spirit of the Constitution, are con-
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stitutional.” In 1791 President Washington had asked Hamilton
for his opinion on the constitutionality of chartering a bank:
‘If the end be clearly comprehended within any of the specified
powers,” Hamilton wrote, ‘and if the measure have an obvious
relation to that end, and is not forbidden by any particular
provision of the Constitution, it may safely be deemed to come
within the compass of the national authority.’

Washington had also asked Jefferson for his opinion. On the
question of what means are constitutional, Jefferson wrote that
‘the Constitution allows only the means which are “necessary”,
not those which are merely “convenient”, for effecting the
enumerated powers’. He defined ‘necessary means’ as ‘those
means without which the grant of the power would be nuga-
tory’. More generally, he wrote:

‘I consider the foundation of the Constitution as laid on this
ground—that all powers not delegated to the United States, by
the Constitution, nor prohibited by it to the States, are reserved
to the States, or to the people. . . . To take a single step beyond
the boundaries thus specifically drawn around the powers of
Congress, is to take possession of a boundless field of power, no
longer susceptible of any definition.’

This rule of strict construction of national powers was
specifically rejected by Marshall in 1824: ‘Is there one sen-
tence in the Constitution’, he wrote in the case of Gibbons .
Ogden, ‘which gives countenance to this rule? . . . We do not
. . . think ourselves justified in adopting it.’

The power involved in Gibbons ». Ogden was the power to
regulate commerce among the several States, which has pro-
vided the main theme of the Court’s construction of the powers
of Congress ever since. Marshall defined its scope and nature in
sweeping terms. “To what commerce does this power extend?’
he asked. ... to that commerce which concerns more States
than one,’ he answered.

‘The genius and character of the whole government seem to
be, that its action is to be applied to all the external concerns of
the nation, and to those internal concerns which affect the
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States generally; but not to those which are completely within
a particular State, which do not affect other States, and with
which it is not necessary to interfere, for the purpose of execut-
ing some of the general powers of the government. The com-
pletely internal commerce of a State, then, may be considered as
reserved for the State itself.’

It should be noted that it is intrastate rather than interstate
commerce that is strictly defined. ‘What is this power?” Mar-
shall asked. ‘It is the power to regulate; that is, to prescribe the
rule by which commerce is to be governed,” he answered.

“This power, like all others vested in Congress, is complete in
itsclf, may be exercised to its utmost extent, and acknowledges
no limitations, other than are prescribed in the Constitution.
These are expressed in plain terms. . . .

In sum, Marshall interpreted the Constitution of 1787 not as
a mere contract among the States, permitting the federal
government to exercise certain enumerated powers within strict
limits, but as a broad grant of authority to a nation: “. . . we
must never forget’, he wrote in McCulloch ». Maryland, ‘that
it is a constitution we are expounding.’

Hamilton’s political principles were decisively repudiated by
the American electorate, though the effects of much of his work
endured. He established the financial stability of the national
government, for example, upon which succeeding administra-
tions built. On the other hand, many of Marshall’s, and there-
fore Hamilton’s, constitutional principles still form part of the
basis of constitutional interpretation by the American courts.
Later justices have sometimes narrowed Marshall’s broad view
of national powers, but they have never denied his doctrines.
The result has been that Marshall’s loose construction of national
powers has provided the precedents for constitutionalizing the
great expansion of national power that has taken place in recent
years. The constitutional justification for the broad exercise of
national power under the New Deal rests on the decisions of '
John Marshall.
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The Jeffersonian Democratic party shaped the political
development of American federalism in the first quarter of the
nineteenth century. Its successor, the Jacksonian Democratic
party, shaped the political and constitutional development
during most of the remaining years before the Civil War of
1861-5.

In opposition to Hamilton’s mercantilism, Jefferson advo-
cated laissez-faire. ‘A wise and frugal government,’ he explained
in his first inaugural address, ‘which shall restrain men from
injuring one another, shall leave them otherwise free to regu-
late their own pursuits of industry and improvement, and shall
not take from the mouth of labor the bread it has earned. This
is the sum of good government. . . .” ‘Agriculture, manufactures,
commerce and navigation,” he wrote in his first annual message
to Congress, ‘the four pillars of our prosperity, are the most
thriving when left most free to individual enterprise.’

In opposition to Federalist nationalism, Jefferson advocated
States’ rights. He drafted the Kentucky Resolutions of 1798,
which asserted that States could judge the constitutionality of

-the enactments of the national government. (He thus laid the

basis for the later claim that States could nullify acts of the
national government, and the ultimate claim that they could
secede from the Union.) Shortly before he became President,
he wrote: ‘“The true theory of our Constitution is surely the
wisest and best, that the States are independent as to every
thing within themselves, and united as to cvery thing respect-
ing foreign nations. Let the General Government be reduced
to foreign concerns only. . . .’

The quotation illustrates not only Jefferson’s view that the
national government was merely the American department of
foreign affairs but also the gloss he gave the Constitution of
1787. Jefferson’s ‘true theory of our Constitution’ was not onc
with which most of the framers would have agreed. It has
always been easier, however, to reinterpret the Constitution
than to change it.

In directing the foreign concerns of the government President
Jeflerson took steps that went, to use his words of 1791, ‘beyond
the boundaries . . . specifically drawn around the powers of
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Congress’. He persuaded Congress to accept and implement
the treaty by which the United States acquired the Louisiana
Territory in 1803 and to embargo overseas tradé in 1807. The
Constitution does not enumerate powers to acquire territory
and to embargo trade. The Federalists, in opposition, con-
demned the ‘usurpations’ of power. After the demise of the
Federalist party, however, Chief Justice Marshall held in the
case of The American Insurance Company v. 356 Bales of
Cotton in 1828, involving the acquisition and governance of the
Florida Territory, that the ‘Constitution conferred absolutely
on the government of the Union the powers of making war, and
of making treaties; consequently, that government possesses the
power of acquiring territory, either by conquest or by treaty’
and referred in Gibbons ». Ogden in 1824 to the ‘universally
acknowledged power of the government to impose embargoes’.
Later constitutional decisions have indeed, as Jefferson pre-
dicted, enabled the national government in the conduct of
foreign affairs ‘to take possession of a boundless field of power’.

But in general the effect of the Jeffersonian political victory
was to arrest the mercantilistic and nationalistic trend of
government policy. Laissez-faire and States’ rights were the
tenets of the Democratic-Republicans and the agricultural in-
terests they represented. Most activity was left to the people,
and most governing was left to the States.

After the second war with Great Britain, the War of 1812,
there was a partial resurgance of mercantilistic nationalism. A
new national bank was chartered (the charter of the first one
had been allowed to expire in 1811), against State resistance
that led to the case of McCulloch ». Maryland. Protective
tariffs were passed, though against increasing sectional resist-
ance in the South. The faction of the now all-embracing Demo-
cratic-Republican party that favoured these policies won a
nominal victory in the presidential election of 1824-5. No
presidential candidate received a majority of votes in the elec-
toral college, and under the provisions of the Twelfth Amend-
ment of the Constitution the House of Representatives chose
the President from among the three candidates with the most
electoral votes. Largely owing to the influence of Henry Clay,
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Speaker of the House, the Representatives passed over General
Andrew Jackson, who had received the greatest number of
electoral votes, for John Quincy Adams, the son of John Adams,
who had received the next greatest number. Adams chose Clay
as his Secretary of State.

Adams and Clay advocated a programme that differed from
Hamilton’s primarily in its more broadly popular appeal. They
wanted the national government to finance internal improve-
ments—roads and canals—in order to develop the country. But
Jacksonian propaganda against the ‘corrupt bargain’ of 1825
kept the administration from having much influence in Con-
gress and the country. In 1828, in a straight contest between
Adams and Jackson, in which a new two-party systcm began
to emerge, Jackson won the presidential election decisively.
From then until 1860 Jacksonian Democracy was the chicf force
in American politics. Between 1828 and 1856, for example, the
Jacksonian party won six of the eight presidential elections: the
chief opposition party—in 1828 and 1832 the National Repub-
lican, from 1836 to 1852 the Whig, and in 1856 the Republican
—won only in 1840 and 1848.

Jacksonian Democracy differed from Jeffersonian Demo-
cracy in several respects. It rested on greater mass participation
in government. The suffrage was extended in the first half of
the nineteenth century until almost all adult white males could
vote. Jacksonian Democracy increased greatly the number of
elective offices in State and local governments, and Jackson
himself was in a sense the first popularly elected President of the
United States. Before 1828 the State legislatures took a much
greater part in choosing presidential electors than they have
since. In 1828, and thercafter, the presidential election was
turned into a popular referendum, for almost all, eventually
all, the State legislatures allowed the voters to choose ‘rubber
stamp’ electors pledged to the various candidates.

Jacksonian Democracy developed the spoils system of rotating
public offices among partisan supporters. The effect on party
structure was to increase the power of the State and local party
organizations, which ‘got out the vote’ and thus earned the spoils.

The westward movement of population gave Jacksonian
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Democracy a much larger western contingent than Jeffersonian
Democracy, and the larger western contingent largely accounted
for the distinctive equalitarianism and nationalism of Jackson-
ian Democracy. Jefferson had spoken of a ‘natural’ aristocracy
based on virtue and talents, as distinguished from an ‘artificial’
one based on wealth and birth. Jacksonians were more likely to
say that ‘one man’s as good as another’. It is significant of the
difference between the two Democratic movements that while
all the Presidents, Federalist and Jeffersonian, before 1829 were
Massachussetts and Virginia aristocrats, perhaps ‘natural’ as
well as—by American standards—*artificial’, Andrew Jackson
was born in the back country of the Carolinas and was not an
‘artificial’ aristocrat in breeding, upbringing, or behaviour.

Westerners tended to be national minded. Most of them had
been Americans before they became citizens of their new States.
Prcsident Jackson denied the validity of arguments derived
from Jefferson’s Kentucky Resolutions of 1798 when he made it
clear to South Carolinians in 1832—-3 that he would meet with
force any practical attempt to nullify acts of the national govern-
ment. ‘Our Federal Union,” he had given earlier as a famous
toast, ‘it must be preserved.’

Two doctrines of the two Democratic movements were the
same, however: laissez-faire and States’ rights. Jacksonian
equalitarianism did not require the intervention of the state in
private affairs, and Jacksonian nationalism did not require a
strong central government. When Jackson vetoed a bill to re-
charter the second national bank, he wrote: ‘There are no
necessary evils in government. Its evils exist only in its abuses.
If it would confine itself to equal protection, and, as Heaven
does its rains, shower its favors alike on the high and the low,
the rich and the poor, it would be an unqualified blessing.’
Although Jackson said the Union must be preserved against
nullifiers, he vetoed a bill giving national aid to a road company
of the State of Kentucky on the ground that ‘if it be the wish of
the people that the construction of roads and canals should be
conducted by the Federal Government, it is . . . indispensably
necessary, that a previous amendment of the Constitution,
delegating the necessary power . . ., should be made.’
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Later Democratic Presidents were even more likely to inter-
pret national powers strictly, chiefly because the party fell ever
more under the influence of its southern wing. Southerners
wanted low tariffs, few internal improvements (southern rivers
were natural arteries of commerce), and no interference with
slavery. They pushed their sectional advocacy of States’ rights
to the point, however, where it broke both the Jacksonian party
and the Union.

Andrew Jackson also inherited Thomas Jefferson’s dispute
with Chief Justice Marshall. Both Presidents denicd that the
Supreme Court had the right to make the final legal interpreta-
tion of the Constitution. On this point they lost. But Jackson
was able to appoint justices who opposed Marshall’s other
opinions; and in 1835-6, after Marshall’s death, he appointed
Roger B. Taney, a staunch Democrat, as the new Chief Justice.
During the next forty years the decisions of the Supreme Court
reflected the views of Jacksonian Democracy. In general, the
decisions construed national power more strictly, construed
State power more leniently, and treated privileges granted by
any government less favourably than the decisions of John Mar-
shall, though the basic principles of Marshall’s opinions were
not repudiated.

Anyway, as a result of Jeffersonian and Jacksonian political
predominance, the national government exercised little of its
" constitutional authority over domestic affairs before the Civil
War. American federalism was highly decentralized. It should
be remembered that in this period the American economy was
largely local in character. By present-day standards there was
little manufacturing and interstate commerce. Only in the last
years before the Civil War was a railway net built that laid the
foundation for a truly national economy. Whatever national
domestic legislation there was before the Civil War helped the
business community rather than regulated it. Hence the Demo-
cratic agrarian hostility to national legislation.

Furthermore, because the structure of the national political
parties became increasingly decentralized in this period, when
the national government did act, debates and votes in Congress
tended to follow sectional rather than party lines. This charac-
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teristic of pre-Civil War politics still exists to-day, chiefly be-
cause the structure of the political parties has not been sub-
stantially changed since. Although Marshall’s broad definitions
of national power have been fully restored by recent decisions
of the Supreme Court and the American national government
now exercises great power over a national economy, the two
major American political parties remain largely as they were in
1850 (though the Republican party has replaced the Whigs):
coalitions of State and local organizations.

Two other developments characterized the evolution of
American federalism before 1860: the expansion of the con-
tinental territory of the United States, with the concomitant
growth in the number of States in the Union; and the conflict
between slave and free States. The latter led to the Civil War,
and to the Thirteenth, Fourtcenth, and Fifteenth Amendments
to the Constitution.

The present boundaries of the continental United States—
the territory on the North American continent including and
contiguous with the original nation—were defined by 1853; and
the number of States in the Union grew from thirteen to thirty-
three by 1860. The Federalists, with their political support con-
centrated along the eastern seaboard, had often been hostile to
the admission of new States with equal rights. The Constitution
merely provided that ‘new States may be admitted by the
Congress into this Union’, for Gouverneur Morris, the framer
chiefly responsible for the final draft, purposely deleted a
reference to equality. But the Democratic parties welcomed new
States on cqual terms. They thus ensured that the continental
Territories (non-States) of the United States would never be
trcated for long as colonial appendages of the old States of the
Union. The continental domain was filled with forty-eight
States by 1912.

The Western States and Territories played an important part
in the conflict between slave and free States. From 1820 to 1850,
as the result of deliberate policy, slave and free States were kept
in balance. But by 1850 most of the remaining Territories were
unsuited to slavery, and the slave States, as part of the ‘Com-
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promise of 1850’, gave up their claim to equal representation in
the Senate by accepting the admission of California as an un-
matched free State. For other reasons southern slaveholders
became increasingly alarmed in the decade before the Civil
War: anti-slavery sentiment was growing in the North and the
population of the North was being swelled by immigration
much faster than that of the South. Southerners considered it
vital to their interests, as further unmatched free Territories
prepared to enter the Union, to redraw the boundary between
slave and free soil to their advantage.

"On this point westerners joined northerners generally in
opposition to the extension of slavery. Frontier farmers did not
want to compete with slave labour. When the Civil War came,
the western States joined the old northern States to save the
Union. The war President was Abraham Lincoln from the then
western State of Illinois.

The conflict between slave and free States engendered a great
deal of constitutional debate. Could a State nullify acts of the
national government? Could a State secede from the Union?
Were the States sovereign or was the nation? Neither side con-
vinced the other in the debate. The issue in the nullification
controversy of 1832-3 was left unresolved, and an attempt by
the Supreme Court in the Dred Scott case of 1857 to settle the
question whether the nation could bar slavery from its Terri-
- tories—it ruled that it could not—merely lowered the prestige
of the Court in the North. Finally, the issues were settled by
force of arms: secession failed. Looking at the result, the
Supreme Court of 1869, only two of whose eight justices had
been on the Court in 1857, decided in the case of Texas v.
- White that the Constitution did, after all, look to ‘an indestruct-
ible Union, composed of indestructible States’.

While States are indestructible, however, governments are
not. After the Civil War Congress treated the governments of
the States that had joined the Confederacy as the governments
of conquered provinces. In Texas ». White the Court virtually
endorsed congressional power to ‘reconstruct’ them.

Three Amendments to the Constitution, the first since 1804,
are associated with ‘reconstruction’ policy. One, the Thirteenth,
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adopted in 1865, prohibited slavery and another, the Fifteenth,
adopted in 1870, prohibited the United States or any State
from discriminating among otherwise eligible voters ‘on account
of race, color, or previous condition of servitude’. The longest
of the Amendments, the Fourteenth, adopted in 1868, penalized
State restrictions on adult male voting in its second section;
barred former office-holders who had supported the Con-
federacy from holding office again, unless amnestied by Con-
gress, in its third section; and invalidated the war debts of the
Confederatc States in its fourth section. The penalty clause has
never been applied, Congress amnestied almost all ex-Con-
federatcs fairly quickly, and the debt clause, having served its
purpose, has had no after effects.

The first section of the Fourteenth Amendment, however, has
had enduring importance as embodying the most important
restrictions on State action added to the Constitution of 1787. It
begins by ‘overruling’ a statement in the Dred Scott case that a
Negro, even a free onc, is not a citizen of the United States.
‘All persons’, the scction reads, ‘born or naturalized in the
United States, and subject to the jurisdiction thercof, are citi-
zens of the United States and of the State whercin they reside.’
It continues: ‘No State shall make or enforce any law which
shall abridge the privileges or immunities of citizens of the
United States. . . .” The drafters of the Amendment meant this
wording to apply the restrictions on national action contained
in the Bill of Rights to State action as well, but the Supreme
Court has never given it this meaning or, except for a very
short time, any independent meaning at all.

The Court has given a varying, but usually very important,
meaning to the next clause of the section: ‘nor shall any State
deprive any person of life, liberty, or property, without due
process of law. . . .” This due process clause has been the prime
basis of national judicial oversight of State action during the
last seventy years. Until 1937 the Court interpreted the clause
so as to invalidate a great deal of State social and economic
legislation, and the due process clause of the Fifth Amendment
so as to invalidate some congressional legislation; and since 1925
the Court has used the due process clause of the Fourteenth
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Amendment, rather than its privileges or immunities clause, to
apply parts of the Bill of Rights to the States. Finally, the Court
has applied the last clause of the first section of the Fourteenth
Amendment, prohibiting a State from denying ‘to any person
within its jurisdiction the equal protection of the laws’, to in-
validate unduly discriminatory legislation, especially in recent
years lcgislation against racial minorities.

The constitutional consequences of ‘reconstruction’ policy
have thus been far-reaching. They have gone far beyond the
subject of governmental and Negro-white relations in the post-
Civil War South. But, until recently, they have fallen far short
of granting the Negro real civil equality. Recent attempts by
the Supreme Court to apply the Fourteenth and Fifteenth
Amendments more rigorously as safeguards of civil liberties and
civil rights have made their interpretation one of the most
bitterly contested frontiers of contemporary constitutional law.

The Civil War is a milestone in the history of American
federalism for several reasons. It marks the end of the great con-
stitutional debate about secession. It marks the rise, from earlier
beginnings, of industrial capitalism in America. It marks the
passing of political power from the Jacksonian farmers of the
West and the South. It marks the rise of a new mercantilistic
and nationalistic political party.

The rise of industrial capitalism, which by the end of the
nineteenth century gave the United States a commanding lead
as the chief industrial producer of the world, nationalized the
American economy. Great industrial trusts, national in scope,
became in many cases more powerful than the State govern-
ments that chartered them. State regulation of the economy,
adequate in the days of Jefferson and Jackson, became increas-
ingly inadequate in the days of Carnegic and Rockefeller.

The Republican party, ‘the party of the Union’, replaced the
Democratic party, ‘the party of the rebellion’, as the predomin-
ant party of the nation. It won every presidential election, for
example, from 1860 to 1880, all but two presidential elections
from 1860 to 1908, and all but four from 1860 to 1928. What-
ever it may have been in 1860, the Republican party was by
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1870 the party of business men, the inheritor of the principles
and interests of the Federalist party and the Whig party, whose
northern and western organization it had largely absorbed. The
Republican party was usually identified thereafter with a num-
ber of policies that restored the Hamiltonian alliance between
the national government and the business community: cession
of public lands in the West, with railways among the main
beneficiaries; high tariffs; monetary policies favourable to Wall
Street; and anti-trade union policies.

The nationalism which both the Whigs and dissident Demo-
crats brought into the Republican party in the 1850’s was a pre-
natal influence the party only finally lost in the ycars of the New
Deal. Its ‘reconstruction’ policy was vigorously nationalistic.
Its use of national power to help business was on 2 Hamiltonian
scale. But as the Democratic party re-formed after the Civil
War, the opponents of the new mercantilism found that the old
slogan of laissez-faire, though conveniently forgotten when
tariffs were under discussion, was now appropriated by the
busincss community and its political allies as a defence against
government regulation. The Republican party helped, but in
general did not police, the great trusts. And, since in American
politics political arguments are partly constitutional arguments,
Republicans rationalized their position by claiming that the
national government had power to assist business but not to -
interfere with it.

The result was that, on the whole, despite the new national
character of American society after the Civil War, its regulation
remained highly decentralized. ‘An American may,” wrote
James Bryce, a distinguished British observer of American
institutions of the 1880’s,

‘through a long life, never be reminded of the Federal Govern-
ment, except when he votes at presidential and congressional
elections, lodges a complaint against the post-office, and opens
his trunks for a custom-house officer on the pier at New York
when he returns from a tour in Europe. His direct taxes are paid
to officials acting under State laws. The State, or a local author-
ity constituted by State statutes, registers his birth, appoints his
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guardian, pays for his schooling, gives him a share in the estate
of his father deceased, licenses him when he enters a trade (if it
be one needing a licence), marries him, divorces him, entertains
civil actions against him, declares him a bankrupt, hangs him
for murder. The police that guard his house, the local boards
which look after the poor, control highways, impose water rates,
manage schools—all these derive their legal powers from his
State alone.’®

In the last decades of the nineteenth century, however, a few
scattered national acts initiated the process of coping with the
new society industrial capitalism was creating. The first steps
were taken toward national regulation of the railways. The
pious words of the Sherman Anti-Trust Act were put on the
statute book. These rivulets of regulation became a stream after
190o. In the administrations of Presidents Theodore Roosevelt,
William Howard Taft, and Woodrow Wilson, act after act was
put on the book, though sometimes to be rendered nugatory by
decisions of the Supreme Court.

Perhaps the reforming surge was related to the apparent dis-
appearance of the frontier ‘safety-valve’ in the 189o’s. It was
certainly derived in part from widespread disgust at corrupting
business men and corrupted politicians. For both major parties
and the country this was the Progressive Era. It was a confused
one. The spiritual descendents of Jefferson and Jackson were
groping for a creed to replace laissez-faire. By this time many of
them were able to discard States’ rights and to talk of a ‘New
Nationalism’ that would use ‘Hamiltonian means to Jefferson-
ian ends’; but as individualists they were suspicious of what is
now called the welfare state; and, though they continued to
talk of destroying economic privilege, they could not decide
whether that meant they should destroy giant corporations or
control them. By 1920, when the nation returned to Republican
‘normalcy’, they had done neither.

But, besides leaving precedents for vigorous national action,
the Progressives of the early twentieth century made one per-

L The American Commonwealth (London: Macmillan & Co., 1888), II, 20.
Quoted with permission of the publishers.
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manent addition to national power that was fraught with enor-
mous consequences: they firmly established the right of the
national government to levy income taxes. In the past the fiscal
policy of the national government had essentially been tariff
policy. Before the Civil War, the Democratic party kept national
expenditurc at a minimum and relied on the revenue of a mildly
protective tariff. After the Civil War, the Republican party
raised the tariffs in order to afford more protection and drew
about half the national revenue from them. Following the
enactment of the Sixteenth Amendment to the Constitution,
permitting the national government to levy income taxes, in
1913 and the cntry of the United States into the First World
War in 1917, income taxes became the most important source
of national revenue. In the 1930’s and 1940’s the share of taxes
raised by the national government in taxes raised by all Ameri-
can governments rose sharply. The income tax became the but-
tress of national fiscal supremacy, and national fiscal supremacy
profoundly altered the relation between nation and States.

The political predominance of the Republican party from
the 1860’s to the 1920’s meant that the majority of justices on
the Supreme Court were Republican appointees. Although the
justices rarely divided along party lines, the majority of them
usually applied the constitutional rationalization of the Repub-
lican political position to the cases they decided. Since justices
are appointed for life, however, there werc almost inevitable
time-lags at the beginning and end of the period. The one at the
end led to a constitutional crisis, whose consequences have
determined the present constitutional character of American
federalism.

The Supreme Court continued partly to reflect Jacksonian
thinking through the 1870’s, largely because the original
Republican party contained a large Jacksonian element, which
had several representatives among the justices appointed by
Presidents Abraham Lincoln and Ulysses Grant. It was also
largely owing to the use of the appointive power by Grant that
a majority of the Court sustained, almost immediately after a
decision the other way, the right of the national government to
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make paper money legal tender. Despite the general deflationary
policy of the Republicans, the Grant administration wanted the
wartime legislation relating to ‘greenbacks’ held valid. Grant was
able to take advantage of two vacancies on the Court to change
its balance, though historians disagree about the extent to
which he knew what he was doing. The new majority upheld
the wartime legislation in the Legal Tender cases of 1871, on
the ground that while the framers had not given Congress the
power to issue paper money as legal tender, the power was a
‘resulting’ power, ‘arising from thc aggregate powers of the
government’. A later Court upheld subsequent peacc-time
legislation in thec case of Juilliard ». Greenman in 1884.

From the 1880’s the decisions of the Court reflected orthodox
Republican views. By increasingly inconsistent lines of prece-
dents national action beneficial to business was justified, while
national power to regulate it was often denied. There were im-
portant exceptions: the Sherman Anti-Trust Act of 18go was
sustained, for example; but the general trend was to hold that
national action that seriously interfered with the freedom of
business men either excceded the powers of Congress or, as in
the case of similar State action, took property without due pro-
cess of law. One cffect of the two increasingly contradictory
sets of decisions, simultaneously extending and restricting
.national power, was to expand the discretion of the justices in
deciding each case. The importance of the Court in shaping
public policy was markedly greater after the Civil War than
before.

One example, the doctrine of production for commerce,
illustrates the state of constitutional law by 1930. The national
government relied primarily on the interstate commerce power
to support legislation regulating the economy. The Court held
several times that the power did not permit Congress to regulate
production for commerce. This rule made it difficult to enforce
the Sherman Act until the Court accepted the fact that an undue
monopoly in manufacturing could fairly easily be shown to be
one in interstate commerce as well. The Court often made it
particularly easy to show that a strike or a boycott of ‘black
goods’ by trade unionists unduly restrained commerce.
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It also allowed Congress to bar lottery tickets and impure
food and drugs from interstate commerce. But when Congress
barred the shipment of goods made by child labour, the Court
held in the case of Hammer ». Dagenhart in 1918 that the
legislation was invalid, because the ‘act in its effect does not
regulate transportation among the States, but aims to standard-
ize the ages at which children may be employed in mining and
manufacturing within the States’: . . . the production of articles
intended for interstate commerce is a matter of local regula-
tion’. The words ‘in its effect’ and ‘aims to’ are important, for
on its surface the act mercly regulated interstatc commerce,
excrcising a congressional power that, according to Marshall,
‘acknowledges no limitations, other than are prescribed in the
Constitution’: “These are expressed in plain terms. . . .” The
Constitution says nothing about the cffect and aims of the use
of the commerce power, and for that matter says nothing about
production for commerce. On the other hand, the Court main-
tained, more properly, that a State could not bar goods made
in other States, including perforce goods made by child labour,
because the bar would in effect be a trade barrier against inter-
state commerce. In short, the Court, by narrowing Marshall’s
definition of the congressional commerce power in some cases,
created a ‘twilight zonc’ between national and State authority
which neither level of government could effectively regulate.

During the Progressive Era, the Court was widely attacked,
particularly for its anti-labour bias. During the period of
‘normalcy’, the tempers of the Court and the country were
more in accord. Then ‘normalcy’ ended with a depression a
good deal more severe than normal, and the electorate’s faith
in the Republican party and business men was shattered.

In the early 1930’s cries for help came from distressed citizens
and local governments; the State governments were over-
whelmed by the demands put upon them; only the national
government had the financial resources to mect the cries for
help with effective policies. It met them under the New Deal of
President Franklin Roosevelt. National regulatory power was
exercised even more than in the brief period of war mobiliza-
tion in 1917-18. Government regulation of business was incor-
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porated in a flood of acts. The national fiscal power was exer-
cised not only to police the private economy but to save it, and
to save local agencies of government as well. New patterns of
co-operation were created between the national government
and the people and between the nation and its subdivisions.
American federalism became far more centralized than in the
past.

Faced with an unprecedented degree of national interference
with business, the Republican party and its business allies
abandoned their national outlook for States’ rights as well as
Iaissez-faire. The political about-face was now complcte. The
Democratic party of Franklin Roosevelt was advocating
‘Hamiltonian means to Jcffersonian ends,” and the Republican
party ‘Jeffersonian means to Hamiltonian ends’. The change in
party doctrines was accompanied by the most important re-
alignment of political forces since the Civil War.

"Decisively repudiated at the polls in 1932 and 1936, the
Republican party continued in effect to control the Supreme
Court, for most of the justices shared its views. In 1935-6 the
Court used the line of precedents hostile to national power to
strikec down some of the key measures of the New Deal. It put
further restrictive codicils on the bequests John Marshall had
made to the national government. The result was a struggle
between the President and the Court reminiscent of the days of
Jefferson and Marshall. The Court emerged from the constitu-
tional crisis with its authority preserved, but with its member-
ship sufficiently changed that henceforth New Deal measures
were held to be constitutionally proper.

In conscquence, constitutional interpretation rather than
constitutional amendment has sanctioned the recent expansion
of national power. Ironically, the net effect for the federal
division of powers of the amendments since the Sixteenth
Amendment has been a slight shift of power back to the States.
The Seventeenth Amendment, adopted in 1913, provided for
the popular election of Senators; the Eighteenth, adopted in
1919, required the prohibition of intoxicating beverages; and
the Nineteenth, adopted in 1920, forbade the United States or

any State to discriminate among otherwise eligible voters on
56



THE HISTORY OF FEDERALISM

account of sex. The Twentieth, adopted in 1933, fixed new dates
for the presidential inauguration and annual convening of
Congress, thereby shortening the period between a presidential
election and inauguration and eliminating the ‘lame duck’
regular session of Congress, which had been held by an old
Congress between the times that a new Congress was elected
and took office. (Under the original Constitution, the annual
convening was in December, and since congressmen were
elected in November but did not take office until March, this
meant that a ‘lame duck’ session was held {from December to
March every sccond year; under the Twentieth Amendment
the annual convening is in January, when congressmen elected
in November now take officc.) The Twenty-first Amendment,
adopted in 1933, repealed the prohibition of intoxicating bever-
ages, but forbade the importation into any State of intoxicating
liquors in violation of its laws; and the Twenty-second, adopted
in 1951, limited the President to two terms of office. In sum, the
effect for the federal division of powers has bcen, under the
provisions of the Twenty-first Amendment, to return to the
States the power over the importation of intoxicating liquors
that they surrendered under the Constitution of 1787: they are
now free to erect trade barricrs against out-of-State products.

The Constitution is, however, what the judges say it is. Since
1937 the Supremc Court has applied the sweeping definitions
of John Marshall to national powers at a time when most com-
merce is interstate and national government spending affects
all parts of the economy. The definitions have proved adequate
to justify the broadest rcaches of national power over national
affairs in pcace and war. But thc new centralization has
destroyed neither the States nor the sections. Political power in
America is still divided along fedcral lines. American political
loyalty is still an amalgam of several levels of patriotism. The
United States is still a federal state.

In broadest outline, the history of American federalism since
1789 began with Federalist mercantilism and nationalism,
which left a permanent impact on constitutional interpretation
favourable to national action. Sixty years of Democratic lazssez-
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faire and political localism followed, in reponse to the demands
of a pioneering people to be left alone. In this period American
party institutions acquired their basic forms. Then the rise of
industrial capitalism nationalized the cconomy and led in time
to demands for the exercise of national regulatory power over
the great corporations of private business. These demands have
been largely met, especially since great depressions and wars
have made the financial strength of the national government a
dominant factor in economic and political affairs. As a result,
there has been a marked relative shift in power from the Statcs
to the nation.

In this history the Civil War is an important turning point.
Before the War, observers of American institutions, like Alexis
de Tocqueville, who came from France in the 1830’s, believed
that the Union might disintegrate as the result of growing poli-
tical localism and sectional conflict. The federal Constitution
of the Dominion of Canada, the British North America Act of
1867, was drafted with provisions for a relatively strong national
government in order to correct the weaknesses of the federal
form of government that had become apparent in the rccently
divided Union to thc south. To-day, though the opinion is
sometimes expressed that the division of powers still weakens
American government, no one speaks scriously of disruptive
tendencies. Many Americans belicve that the centralizing ten-
dencies have gone too far. (They have certainly gone much

. further than in Canada.) American federalism has adapted
itself to a world very different from that in which it began. It is,
therefore, a very different federalism to-day.



Chapter 3
Federalism To-day

federalism to-day, which are products of different stages in

its cvolution. The present fiscal and administrative elements
have been shaped very largely by cvents since 1933: the New
Decal, the Sccond World War, and the ‘cold war’; and the
present governmental clement, that is, the exercise of power by
the nation and Statcs, has been shaped very largely by events
of this century: the Progressive Era, the First World War, and
events since 1933. On the other hand, the present constitu-
tional element, that is, the relevant provisions of the Constitu-
tion and their interpretation by the Supreme Court, is still
largely constituted as in the days of John Marshall; and the
present political element, that is, the party system, is still largely
constituted as in the 1850’s. The complexity of the federal sys-
tem to-day is bettcr comprehended if these differences in
development are taken into account.

I t is useful to distinguish several elements in American

First, the fiscal element of American federalism to-day. In
fiscal 1932, that is, from 1 July 1931 to 30 June 1932, the budget
expenditure of the American national government was less than
$5,000 million; in fiscal 1939 it wasabout $9,000 million; in fiscal
1945 it was nearly $100,000 million; in fiscal 1950 it was about
$40,000 million; and in fiscal 1953 it was nearly $75,000 million.
In January 1954 President Eisenhower submitted to Congress a
budget for fiscal 1955 of over $65,000 million.

Fiscal 1945 was the peak year of budget expenditure during
the Second World War, and fiscal 1953 the peak year during
the ‘cold war’. Fiscal 1932, 1939, 1950, and 1955 are perhaps
the best years for showing the secular trend in spending; for
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they have been, respectively, the last fiscal year before the New
Deal began, the last fiscal year before the outbreak of the
Second World War in Europe, the last fiscal year before the
outbreak of the Korean War affected government spending,
and the first fiscal ycar whose budget recommendations were
shaped entirely by the Eisenhower administration. The follow-
ing description of the fiscal element refers mainly to those years,
though the information about the last one is tentative and
incomplete.

New Decal ‘welfare statc’ measures started the great increasc
in national government spending since 1933, and the defence
and war efforts of the Second World War and ‘cold war’ sus-
tained it. The latter had, on the whole, the greater effect.

It is difficult to gauge the factors accurately, because of the
problems of dcaling with trust fund accounts, which play a
major part in the financing of American social services, defin-
ing ‘welfare state’ expenditure, and finding comparable figures
for different ycars. But Table A gives a rough idea of the trends.
It is based on data about fiscal 1932, 1939, and 1950 in the
annual Statistical Abstract of the United States, published by the
United States Burcau of the Census, and the recommendations
for fiscal 1955 in President Eisenhower’s budget message of
January 1954. Where necessary, the appropriations of the
national government to the old-age and survivors’ insurance and
railroad retirement trust funds are added to budget expenditure
to give total expenditure; the expenditure of the Atomic Encrgy
Commission is added to the expenditure of the departments
now in the Department of Defense to give defence cxpenditurc;
and expenditure other than for defence, interest on the national
debt, and foreign aid is listed as general expenditure. Expendi-
tures for interest and aid are shown in order to complete the
breakdown of the total figurcs. The Table indicates the im-
portance of the rise in general spending until 1939 and of the
rise in defence spending in recent years in accounting for the
rise in national government spending. These changes have
taken place in an inflationary period, but the rises have not
been merely inflationary: in ‘1939 dollars’ the total cxpenditure

for 1950 was about $23,000 million.
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TABLE A
ANALYSIS OF AMERICAN NATIONAL GOVERNMENT SPENDING
(amounts in millions; and percentages of total
expenditure or total increase)

1932 1939 1950 1955
(recommended)
Expenditure: $ % $ 9% $ % $ %
Total 4,659 100 9.469 100 42,262 100 71,679 100
Defence 834 18 1,368 14 13,090 33 40,540 57
General 3,226 69 7,160 76 17,950 42 18,939 26
Interest on debt 509 13 941 10 5,750 14 6,800 9
Foreign aid —_ - - - 4,572 11 5400 8
Increase over pre-
vious year listed:
Total —_ - 4,810 100 32,793 100 20,417 100
Defence _— — 534 1I 12,622 39 26,550 9o
General — — 393 82 10790 33 989 3
Interest on debt _ — 342 7 4,809 15 1,050 4
Foreign aid _ - - - 4,572 14 828 3

The total effect of defence and war cfforts on post-Second
World War budgeting has been much greater than that of the
defence item of the budget alone. In fiscal 1950 expenditure for
veterans’ services, included in general expenditure above but
perhaps more appropriately considered separately as expendi-
turc for past wars, was about $6,647 million. Expenditure for
interest on the national debt, by far the greater part of which
has been contracted to meet defence and war expenditures, and
expenditure for forcign aid, designed to alleviate the ill effects
of past wars and to prevent future oncs, accounted for about
$10,322 million. All told, in fiscal 1950 expenditure for defence,
veterans’ services, interest on the debt, and foreign aid amounted
to about $30,959 million, that is, about seven-tenths, of
national government expenditure. President Eisenhower re-
commended that in fiscal 1955 expenditure for the four items
amount to about $56,932 million, that is, about four-fifths, of
national government expenditure.

A large part of the money required to finance the increase in
national government spending has been borrowed. In 1932 the
national debt was about $19,500 million; in 1939 about

$40,400 million; and in 1950 about $257,400 million. On

30 June 1954 it was about $273,000 million.
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Another large part of the money has come from national
income taxes. In 1913 the national government was granted the
constitutional power to levy income taxes. In 1919, at the end
of the First World War, income and profits taxes produced well
over half its revenue. In fiscal 1932 they brought in about

$1,100 million in total receipts of about $2,000 million; in fiscal
1939 about $2,200 million in total receipts of about $5,700
million; and in fiscal 1950 about $28,300 million in total
receipts of about $41,300 million. In 1950 individual income
taxes raised about one and a half times as much revenuc as
corporation income and profits taxes. Prcsident Eisenhower
recommended and estimated for fiscal 1955 individual income
“tax receipts of about $30,300 million and corporation income
and profits tax receipts of about $20,300 million in total re-
ceipts of about $71,200 million. Since it is hard to sec how the
great expansion of the national debt could have been under-
written without the assurance of future income-tax revenues, it
is probably fair to say that national income taxation has been
the prime instrument of the growth of national fiscal power,
which has revolutionized the distribution of fiscal power in
American federalism.

The revolution may be partly described in terms of national
and State-local government purchases of goods and scrvices.
The Statistical Abstract of the United States gives figures for some
calendar years. The first two lines of Table B show how much
greater the growth of national government purchases was from

1933 to 1950.
TABLE B

GOVERNMENT ECONOMIC ACTIVITY IN THE AMERICAN ECONOMY
(amounts in millions; and percentages of the
gross national product)

1933 1940 1950

3 % $ % $ %

National government purchases 2,018 4 6,170 6 22,165 8

State-local government purchases 5,040 11 7,763 8 19,700 7

Gross national product 55,760 100 101,443 100 284,187 100
Government interest, subsidies, and

transfers 2,642 — 4,399 — 10,446 —

Total government expenditure 10,600 — 18,332 — 61,311 —
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The first two lines of the Table also put government pur-
chases as percentages of the gross national product, the figures
for which are given in the third line. They show that while
'national government purchases grew as a share of the gross
national product, total government purchases remained about
the same share, the relative increase in national government
purchases having been offset by the relative decrease in State-
local government purchases. Total government purchases have
been a fairly large fraction of the gross national product in
years of heavy war and defence spending by the national
government: nearly two-fifths in 1945 and well over one-fifth in
1952, for example; but they were approximately the same
fraction, about one-seventh, in 1933, 1940, and 1950. Total
government economic activity became permanently more im-
portant in the cconomy as a whole after 1