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PREFACE

Two World Wars have definitely placed American manufac-
turers in the roles of exporters and importers. At the same
time, American banks have expanded their facilities to meet the
increasing demands of their clients for export-import services.
Co-operation between the two groups can only be obtained when
they understand and appreciate their respective requirements.
The bank must offer and must explain to the merchant the vari-
ous methods of financing foreign trade. The merchant must
select intelligently the method best suited for a given operation.
Both must understand the instruments to be used and the rights
and liabilities created by the various forms of these instruments.

In 1917, when I first entered the Overseas Division of The
National City Bank, the old foreign trade procedures were just
beginning to change to those which are now followed. My
twenty-eight years of service with the Bank thus gave me the
privilege of taking an active part in the development of export-
import banking in the United States. I believe that upon those
of us who took part in this development devolves the duty of
placing their experiences at the disposal of all persons interested
in foreign trade and its proper financing. This belief has
prompted me to prepare this book, in the hope that it will be of
value to the exporter, importer, banker, and student. Since
1925 T have conducted classes at the American Institute of
Banking, New York Chapter, on the subject of Foreign Depart-
ment Operations, which covers all phases of the instruments
and procedures utilized in financing foreign trade. This teaching
experience has enabled me to determine which details require
the fullest explanation.

The book is divided into three parts. Part I is intended to
acquaint the reader with the development of our foreign trade
as we know it today and the corresponding development of
American banking facilities. Part II covers fully the instru-
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vi PREFACE

ments used in export-import banking. Part III covers the opera-
tions of the three principal sections of a bank’s foreign depart-
ment in which the American foreign trader is particularly
interested : buying and selling foreign exchange; discounting
and making advances against dollar bills and attending to the
collection of foreign bills of all types; and commercial credits.

Monetary, exchange, and shipping regulations of a tempo-
rary character which were imposed upon us by the necessities of
war have been deliberately ignored. The fundamentals of ex-
port-import banking practices and procedures which were used
before World War II, and which were used during the War
(subject to war restrictions and controls), will be freely used in
peacetime. These fundamentals are the things which I have
endeavored to clarify.

My sincere thanks are given to the following gentlemen for
their interest and helpful suggestions: Mr. Leo N. Shaw, Vice
President and Manager, Mr. Wilbert Ward, Vice President and
Mr. John L. Hogeboom, Assistant Vice President, all three of
the Overseas Division of The National City Bank of New
York; Mr. Joseph C. Rovensky, former Vice President and
Manager of the Foreign Department of The Chase National
Bank of the City of New York; Mr. James F. Brennan, Vice
President, and Mr. A. E. Smith, of Rollins Burdick Hunter
Co., Incorporated; and Mr. Charles S. Elder, of Chubb & Son.

W. S. SHATERIAN
Rutherford, N. J.
July, 1947
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PART I
THE FOREIGN DEPARTMENT






CHAPTER 1

THE EVOLUTION OF FOREIGN BANKING
IN AMERICA

Prior to World War I, almost the entire general export
trade of the United States was handled by a dozen concerns,
domiciled in New York, with ample credit structures, and with
branches and representatives at the more important trading
centers throughout the world. They had no goods of their own
to sell but represented American manufacturers who, by con-
tract, had given to these concerns exclusive export sales rights
in designated foreign territories. Some of us will remember
these concerns—Henry W. Peabody & Co., William E. Peck
& Co., Arkell & Douglass, etc. The American manufacturer
was quite satisfied to make his export sales to these exporting
concerns and receive payment from them. His export sales dif-
fered from his domestic sales only in price and in packing. As a
rule, export prices were lower than domestic prices and packing
cases intended for overseas were of heavier boards, lined with
waterproof paper and steel strapped. The packing specifications
were given to the manufacturer by the exporting concern.

There were sound reasons for this system. Foreign buyers
did not wish to send cash with their orders, nor were they
satisfied that they would receive the exact goods ordered, if
their order were accompanied by a bank draft payable in New
York (cash), addressed to the manufacturer direct. On the
other hand, the manufacturer was unwilling to extend terms
to foreign buyers because, at that time, it was quite difficult
to obtain in New York dependable credit information on
foreign buyers. It was quite difficult, if not impossible, for
American sellers and foreign buyers to become acquainted suffi-
ciently well to enable them to do business with each other
according to the patterns now generally followed.
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4 EXPORT-IMPORT BANKING

At the turn of the century, therefore, our general export
business was conducted along the following lines. The export
house would make a contract with manufacturers for all
export rights in a given territory, say, South Africa. The
export house, which maintained a branch at Capetown, would
send samples and catalogs of the manufacturers to its branch
which, in turn, would obtain orders and address these orders to
its home office in New York, indicating the identity of the buyers
and the terms of sale, based upon the branch’s knowledge of the
standing of the buyers. The export house in New York would
then prepare orders addressed to the interested manufacturers,
indicating at the same time the required labels, packing, and
other such details. The merchandise was then shipped to New
York, with notice to the export house.

Upon its arrival in New York, trucks of the export house
would take delivery from the railroad and deliver the cases to
the dock. The manufacturers would immediately invoice the
merchandise to the export house, allowing the usual discounts
from the list prices as stipulated in the contracts between the ex-
port house and the interested factories, and the usual cash dis-
count of 2 per cent for payment within 10 days of invoice. The
export house would pay the factories in due course and the fac-
tories would consider the operations quite completed. Under
this procedure, the factories were not interested in the credit
standing of the ultimate buyers in Capetown or in the terms
extended to such buyers by the export house. They were not
concerned with the ocean shipping details, or with consular re-
quirements or with marine insurance. The export house in New
York did the real exporting. It obtained the ocean bills of
lading, the consular papers, arranged for the marine insurance
and did the billing as against the ultimate buyers. The export
house also drew the drafts (orders for the payment of money),
on the ultimate buyers and negotiated (sold or discounted)
such drafts with banks in New York. If the particular lot
of goods intended for a particular concern in Capetown were
refused, the Capetown branch of the New York export house
could sell the goods readily enough to another concern in that
city.
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What was the banking situation in these pre-World War I
days? In the first place, American banks had very little credit
information on foreign names. Very few persons were inter-
ested in such a service. The group of export houses depended
almost exclusively upon the credit judgment of their foreign
branches or representatives. The American banks, with very
few exceptions, carried no accounts with foreign banks. They
had no foreign branches and no foreign departments as we
know them today. The National City Bank of New York was
the first American bank to open a foreign branch (in 1914
in Buenos Aires) and was also operating in 1914 at a few
other foreign points through International Banking Corpora-
tion, an affiliate. The majority of the larger New York banks
would shy away from all foreign banking operations.

The situation would have been intolerable were it not for the
fact that a group of British banks maintained agencies in New
York and these agencies, having the facilities, obtained almost
all of the foreign banking business then available in New York.
These agencies had offices in London and at all other important
commercial points to assist them. Moreover, much of the Amer-
ican export business was done in sterling rather than in dollars,
Indeed, most sales to buyers even in South America were made
in sterling and it was very common in those days to have the
American export house draw 90 days sight sterling drafts on
their buyers in Buenos Aires, payable by means of 90 days sight
bankers’ drafts on London, thus giving the buyers unusually
long and attractive terms. The American manufacturer was not
concerned with these long terms. He sold his merchandise to the
exporting concern in New York and received payment from the
exporting concern within 10 to 30 days of invoice.

World War I changed this situation at one stroke instead of
permitting the change to take place gradually and in keeping
with the growth of our export trade. Then, as now ( following
World War II), a scarcity of goods developed and the United
States was about the only country in a position partially to sup-
ply the world-wide demand. The merchant in Buenos Aires was
not satisfied to place his orders through the local branch of the
American exporting concern, for the branch was not in a posi-
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tion to make definite commitments as to quality, quantity, price
or date of delivery. He came to New York, sought out factories
which could supply him, called on such factories in person, de-
posited the required cash with the order, and agreed to be respon-
sible for making the shipments from New York to Buenos
Aires. The factories manufactured the merchandise, packed it
for export, and delivered it to a warehouse in New York for
account of the buyer.

In a picture of this character, there was no room for the
exporting concerns in New York. The problem of the manu-
facturer was not one of finding foreign buyers; rather, it was
one of trying to fill stacks of orders accompanied by cash or
covered by commercial letters of credit addressed to him by
good American banks which assured the manufacturer of pay-
ment against railroad bills of lading, or warehouse receipts, or
ocean bills of lading. The manufacturer realized that, by deal-
ing with the foreign buyers direct, he could obtain more profits
and at the same time reduce the cost of the merchandise to the
buyers. The larger manufacturers established their own export
departments and began extending credit to their foreign buyers
as the supply of goods caught up with and exceeded the demand
for goods. The regularly established exporting concerns began
to liquidate. They had largely outlived their usefulness.

This change was also reflected in the American banks in
New York. The manufacturers expected their own banks to
take care of the banking end of their foreign business instead of
the New York agencies of foreign banks. The American banks
met the challenge by establishing their own branches in impor-
tant foreign trade centers, by strengthening their foreign corre-
spondent relationships, by building up their credit information
on foreign names, and by streamlining their own foreign depart-
ments, in order to take care of the foreign banking needs of their
own clients. The growth of the foreign departments of the
larger New York banks during 1917-20 was phenomenal. In a
large measure these banks unconsciously took over the principal
functions of the exporting concerns—the elimination of credit
risks and the obtaining of prompt payment. The credit risk to
the manufacturer was eliminated by dependable credit informa-
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tion available at the American banks and by the facilities of
commercial credits, while prompt payment was obtained by him
through the discounting facilities of these banks. Moreover, the
American dollar became the leading currency of the world and
the foreign trade of the United States began being conducted in
terms of dollars instead of largely in sterling as it was in the
years prior to World War 1.

It will be noted from the foregoing brief discussion that our
foreign traae as being conducted today is comparatively new to
thousands of manufacturers and bankers. Consequently, we still
have a great aeal to learn. Upon those of us who entered the
field sorme twenty-five years ago and who have become euriched
by our experiences since that time, devolves the duty of clarify-
ing the operacions in which all persons connected with foreign
trade are inceresced.

At tne ciose of World War II America is again the leading
actual and potential supplier of goods to a world with empty
shelves. Our foreign trade has revived tremendously. To export
and to import successfully, it is necessary for us to have a good
knowtedge of the various formns of financing such business.
The future may bring about changes, but we shall be in a better
position to operaie when we have a clear undersianding of the
funaamental pracdces of the immediate past. Fundamentals
change very stowly.



CHAPTER 2

THE ORGANIZATION OF THE FOREIGN
DEPARTMENT

The foreign department is only a part of the bank. It may
be an important part of the organization, but there could be no
foreign department unless there is first a successful bank, organ-
ized under our Federal or State laws and authorized to conduct
a general banking business within the limitations imposed by
law. The foreign department is organized and supervised by the
general management of the bank—the board of directors,
the president, and the cashier or secretary. As a rule, however,
the directors and management officers of the bank are not in a
position to give all of their time to the foreign department but
delegate authority to a vice president or to a manager who, with
the knowledge and approval of the management, organizes the
department and makes it function.

The organization of the foreign departments of banks ma-
terially differs because of conditions inherently peculiar to each,
and it becomes necessary to place them in separate classifications.
First, let us consider the foreign department of a bank which
carries no accounts abroad and which has no foreign branches.
Such a bank may have accounts in dollars on its books in the
names of foreign correspondent banks and in the names of
foreign merchants. Not having foreign currency accounts
abroad, it will not be in a position to buy and sell foreign ex-
change for its own account. It may, however, sell foreign cur-
rency drafts drawn by it under the protection of the fully
equipped foreign department of another bank and it may also
execute the other foreign department operations of its clients
through such other bank. If the foreign department of a bank
in this first category is favored with a large volume of foreign
collections, it can forward them to banks abroad for collection.

8



ORGANIZATION OF THE FOREIGN DEPARTMENT ¢

In time, perhaps, it can induce some of the foreign banks en-
joying this collection business to open dollar accounts on the
books of the remitting American bank. Commercial credits cov-
ering exports are not apt to be advised to the American bene-
ficiaries through such a bank, and it will not be in a position to
issue its own commercial credits in cover of import operations
because neither the foreign shippers nor their local bankers may
have sufficient knowledge of, or confidence in, an American bank
of this class.

What classes of operations, then, may such a foreign depart-
ment conduct? Hardly any for its own account, but it can make
arrangements with another bank which has a complete foreign
department and put through this other bank all operations of
such character. For instance, it can endorse to and enter for
collection with the larger bank all bills, drawn in U. S. dollars,
payable in foreign countries. It may discount or make advances
against such bills. It may request the larger bank to establish
import commercial credits for account of its importing clients,
and the larger bank may utilize the facilities of the smaller bank
to advise the beneficiaries of export credits when such bene-
ficiaries are located nearer to the smaller bank. It may obtain
credit reports on foreign merchants and reports on conditions
abroad from the larger bank for the benefit of its clients.

It is quite obvious, however, that the smaller bank cannot
continue to give such second-hand service to its clients unless
they are concerns too small to maintain direct contacts with the
larger banks and are willing to pay the smaller bank an extra
commission here and there in order to be able to obtain such
indirect but good service. To handle operations in this manner
the foreign department of the small bank, which is made up of
from one to three persons, must be staffed by men who have a
good knowledge of documents and of foreign banking technique
so that they can be helpful to their own clients and clearly under-
stand the requirements of the larger banks which consummate
the operations. It is highly dangerous for such a small foreign
department to attempt to bluff its way and a candid appreciation
of the respective positions of all concerned will be most con-
ducive to its successful operation. Such a foreign department
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does not make money for the bank, Yut operates more in the
nature of a service department.

Let us now consider the organization of the foreign depart-
ment which is equipped to handle all classes of operations but
has no branches in foreign countries. We have such banks in
all of the principal cities in the United States. Such a department
is again under the supervision of the general management of the
bank. It is usually in direct charge of a vice president or man-
ager who, in turn, is assisted by a number of other vice presi-
dents and junior officers.

The operations are actually consummated by a number of
sections or sub-departments, each in charge of a trained man
who may or may not be a junior officer. As a rule one man, with
one or more assistants, is in charge of the section buying and
selling foreign exchange. This is perhaps the most important
section of the department because in normal times it has almost
unlimited possibilities for profits—and losses, too—and requires
management well steeped in the intricacies of foreign-exchange
trading. This section is sometimes called the Foreign Exchange
Department or the Traders Department and the men in charge
are called traders—they trade in foreign exchange which con-
sists of orders for the payment of monies foreign to us.

To buy and sell foreign exchange, the trader must have
abroad accounts in the currencies of the respective foreign
countries. As the trader purchases sterling exchange, it is cred-
ited to his sterling account in London, and that same account is
debited by his London correspondent whenever the trader sells
sterling and the exchange sold is presented to the correspondent
for payment. The balance in the account represents the trader’s
stock in trade.

When the trader opens an account abroad, it is only natural
that the foreign bank should reciprocate by opening a dollar
account on the books of the trader’s bank. This reciprocal ar-
rangement is made, however, only with countries whose cur-
rencies are bought and sold in volume in the American market.
The trader will not wish to open a foreign currency account
unless he can use it by frequent purchases and sales. Otherwise,
he may be caught with an amount of a particular exchange for
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which there is no good demand and which can be sold only at a
loss.

The department will also have a number of senior officers
who are in charge of certain geographical segments of the
world, who keep in touch with all conditions in their respective
territories, and who supervise the business of the department in
and from such territories. These are the men who solicit dollar
accounts from foreign bankers and merchants. These are the
men who confer with the domestic clients of the bank interested
in foreign trade. These are the men who, with the co-operation
of the domestic officers of the bank, solicit business for the de-
partment.

The actual operating units of the department, as a rule,
are in charge of a junior officer or chief clerk whose job is to
supply the necessary personnel and tools to the operating sec-
tions. The number of sections will depend upon the volume
handled, but the following units are generally found:

Commercial credits, import and export

Collections payable abroad; discounting or making advances
against such collections

Tellers’ work,—issuing drafts sold by the trader; making
transfers to points abroad; making domestic payments for
account of foreign clients; receiving deposits for the credit
of foreign accounts, etc.

Foreign collections payable within the United States and cov-
ering American imports

Telegraph and cable

Translators

There may be other units which serve both the domestic and
foreign sides of the bank, such as:

Credit information

Bookkeeping

Travelers’ checks and travelers’ letters of credit
Incoming mail

Outgoing mail
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Custody of securities
Signature control
Test words

etc. etc.

Each bank will set up its operating units in a manner best
suiting its requirements,, taking into consideration the volume
of business and the availability of personnel and space.

The third type of organization of the foreign department is
the one similar to the preceding type except that it also takes
into consideration a number of branches in foreign countries
and their supervision. Obviously the more foreign branches an
institution has, the larger must be its officers and staff who are
charged with the duty of controlling and supervising the many
and varying activities of such branches. Suitable buildings must
be purchased, leased, or constructed in foreign countries. The
branch officials must be selected at Head Office and sent out
from Head Office. Members of the staff to occupy key positions
at the branches are similarly supplied. The capital of each
branch must be determined, taking into consideration local taxes
and the probable needs of each branch. While the branch man-
agement is given discretion to engage in operations involving
the extension of a limited amount of credit without obtaining
the prior approval of Head Office, such operations must be re-
ported to Head Office as well as all applications for credit in-
volving amounts in excess of the discretionary limits set for the
branch management.

While each branch is a complete and separate banking unit,
the branches look to the foreign department at Head Office for
instructions and guidance exactly in the same manner as the
foreign department is controlled by the general management of
Head Office—the board of directors, the president, and the
cashier. As a rule, the Head Office officer who has charge of
the bank’s business say, in and with Brazil, will also be in charge
of the branches which may operate in Brazil. At times, however,
the supervision of branches is placed in still other hands, espe-
cially when the branches are large in number and consequently
have many problems to submit to Head Office.
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As there is no uniformity in the organization of foreign
departments, and as the larger departments are made up of
many people, the American merchant dealing with them should
become well acquainted with two or three key men in the foreign
departments of the larger banks so that he may contact them as
occasion arises, to ascertain the correct section and the identity
of the right man in such section with whom he may wish to take
up a given problem. While the telephone operators of a bank are
trained to know the functions of every department and section
of the bank and of their key men, they are primarily telephone
operators and much annoyance and loss of time will be avoided
were the merchant in a position to contact an officer or senior
employee who knows the bank thoroughly, one who can
promptly put the merchant in touch with the right man to hear
the merchant’s story and to offer the required solution. This
procedure brings the big foreign department and the merchant
much closer together and gives the merchant a proper introduc-
tion to and knowledge of every section of the foreign depart-
ment. It is also welcomed by the banks themselves which are
anxious to take care of the requirements of their clients both
quickly and properly.



CHAPTER 3

THE RELATION OF THE FOREIGN DEPARTMENT
TO THE BANK AS A WHOLE

In almost every city and town in the United States we find
manufacturing concerns which are actively interested in foreign
trade. These concerns maintain relations with their local banks
and the larger among them also carry accounts with the banks
in our larger cities which maintain foreign departments. An
American business now expects its bank to extend to it not only
the usual facilities incident to domestic banking but also the
special facilities required in the conduct of foreign operations.
This dual service cannot always be rendered by one and the
same bank and the sooner this situation is admitted the more
harmoniously all interested parties can operate A factory in
Piqua, Ohio, requires the services of a local bank for payroll
purposes, for its deposit facilities, and for the payment of its
ordinary current bills. It would not wish, for instance, to make
payment to a local plumber by means of a check drawn on a
New York bank. On the other hand, the same factory may
require the facilities of a New York bank which specializes in
foreign banking, and will carry an account with such a New
York bank to collect its foreign bills, to open commercial credits
covering import operations, and to keep in touch with conditions
abroad.

If the cash position of the factory does not entitle it to the
services of two banks, the one for its domestic needs and the
other for its foreign needs, it may as well admit that fact and
make the best possible arrangements with its local bank for
obtaining the facilities of a bank in a large trade center with a
good foreign department. The local bank, in all probability,
carries an account with the larger bank and can obtain its special

14
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foreign department facilities for the local factory. It would be
well, also, for the local bank frankly to admit its own lack of
facilities for foreign business but impress upon the local factory
that these special services are available through the bank’s larger
correspondent bank in New York, Chicago, or Boston. There
is enough glory for all. The big bank in New York cannot pos-
sibly extend to the Piqua factory the services which that factory
receives from its local bank. The local bank is equipped to
extend to it the foreign facilities of the New York bank.

The export manager of one of our largest concerns manufac-
turing grinding wheels told the author some years ago that it
was the grinding wheel which made the automobile possible.
So it is with our foreign trade. Without the local bank, the
Piqua factory would find it difficult to operate. Without the
factory, there would be no foreign business for the New York
bank. Those who work in the foreign departments of these
institutions should be proud of the part they play in the
development of our foreign trade. The foreign department,
when properly organized and operated, becomes the best asset
of the large city bank. Here are some of the reasons for this
broad statement:

The bank with a good foreign department is in a position to
obtain new desirable depositors who need such special facilities.
X Company in Piqua is interested in foreign trade. The repre-
sentatives of Bank A located in Chicago and of Bank B located
in New York, periodically call on X Company and solicit
accounts for their respective institutions. Both banks are very
highly regarded in the domestic field of banking. Assuming
Bank A maintains a well-established foreign department while
Bank B does not but takes care of its foreign operations through
the facilities of another and larger bank, it is quite evident that
when X Company is ready to establish an out-of-town account,
it will be established with Bank A—the bank equipped to give
directly both domestic and foreign banking facilities.

The foreign department holds customers already on the
books of the bank. We have in New York, for instance, many
banks which conduct a purely domestic business. They may have
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among their depositors a number of concerns interested in
foreign trade. It will only be natural for such concerns to trans-
fer their accounts to another bank with a foreign department
when their standing becomes sufficiently large to make their
accounts attractive to the larger bank. This situation will not
arise if the first bank maintains a good foreign department.

The foreign department is a wonderful training ground for
bankers. The personnel of the foreign department must not only
know all the details of the business on the domestic side, includ-
ing a good knowledge of commodities, but also must be expert in
economic, social, and political conditions in all foreign coun-
tries, must have knowledge of all the foreign exchanges, and
must understand thoroughly the unusual technical services of-
fered by the foreign department. While a man trained in the
foreign department can readily enough be transferred to the
domestic side of the bank, the reverse is not always true.

The earnings of the foreign department need not be negli-
gible. While the buying and selling of foreign exchange is not
child’s play, it may be done without risk if the trader operates
conservatively. The foreign exchange trader may have $40,000.
with which to operate. If he buys £10,000. at $4.00 to the
pound, and sells it out immediately at $4.00%, he has made 2
cent on each pound, or $50. on the £10,000. Now, if he can
repeat this operation ten times during the business day, selling
out his last purchase of £10,000. at 4:00 p.M. he will finish
the day with his $40,000. in hand and with a gross profit of $500.
for the day. Profits without risk may be made in collection
commissions and in commissions incident to some forms of
commercial credits. Loans made in the foreign department, in
the form of discounting or of advances against foreign bills,
usually command higher rates of interest than the loans made
on the domestic side. If the bank with a foreign department also
operates branches in foreign countries, such branches are super-
vised by the foreign department and their profits are reflected in
the earnings of the foreign department.

All this leads to the conclusion that the foreign department
can be made a very important part of a bank. But this is true
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only if it is properly organized and staffed by officers and clerks
who thoroughly understand its many problems and ramifica-
tions. A poorly organized and staffed foreign department is a
liability to the bank and a nuisance to its clients who require
foreign banking services.






PART II

INSTRUMENTS AND TERMS USED IN THE
FOREIGN DEPARTMENT






CHAPTER 4
THE BILL OF EXCHANGE

Definition.—The Negotiable Instruments Law defines a bill
of exchange as follows:

A bill of exchange is an unconditional order in writing addressed
by one person to another, signed by the person giving it, requiring
the person to whom it is addressed to pay on demand or at a
fixed or determinable future time. a sum certain in money, to
order or to bearer.

Typical Form of the Bill of Exchange.—Examine closely
Form 1, which is a typical form of bill as drawn on a blank
furnished by Guaranty Trust Company of New York to its
clients who draw bills on persons residing or doing business

o4t t0n 100 Willism Street, reamyatar
’5054.16 U.S.Currency New York, N, Y., May 1, 1947

—— Moty (90— days after—_gight _ of this FIRST OF EXCHANGE
(Second unpaid) pay to the order of Guaranty Trust Company of New York

Five trousend ejdhity fppr - le /10@115&?‘. S. Currency

payable for face amount by ptfe Bankpr's siglk Yraft c@ew Yoti, New York
lue d a arge Ccount

ToButler Import Co., Ltda.,

Calle Gomez 15, Buenos Aires, Argentina
Anefi gin ri. gorporation
No._l8¢
Nl'%

Form 1. Typical Bill of Exchange Drawn on Form Supplied by Guaranty
Trust Company of New York to Its Clients

in foreign countries. In examining Form 1, be sure to note
carefully how each and every requirement of the legal definition
has been met. The phrases not required by the definition are
discussed later.

21
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The Parties to the Bill of Exchange.—The word “person”
as used in the foregoing definition applies to corporations, part-
nerships, and trade names, as well as to natural persons.

The drawer or maker of the bill is the person who has issued
it. The drawer of our typical bill is American Export Corpora-
tion.

The drawee is the person to whom the bill is addressed, such
as Butler Import Company, Ltda. He is the one who is to pay
it and, in the case of a time bill (a bill payable at a determinable
future time) to formally accept the bill when it is presented to
him for acceptance and ultimately pay it at maturity.

The payee is the person to whose order the bill is drawn pay-
able—Guaranty Trust Company. The payee is the person to
whom the drawee is to pay the funds mentioned in the bill.

The endorser of the bill is any person who has placed his
name on the back of the bill, thus indicating that he has acquired
title to the bill and is to receive the payment either for his own
account or for account of the original payee or for account of
another person from whom he, himself, has obtained title. For
instance, should Guaranty Trust Company desire to forward
our typical bill to X Bank of Buenos Aires for collection, Guar-
anty would endorse on the back of the bill:

Pay to the order of

X Bank of Buenos Aires

Guaranty Trust Company of New York
John Jones
Assistant Secretary

The X Bank of Buenos Aires becomes the endorsee of the bill.
Guaranty Trust Company, which is the payee of the bill, is
now an endorser also. Every endorsee becomes an endorser
when he, in turn, places his name on the back of the bill, for
the purpose of passing title.

The Usance or Tenor of the Bill—The phrase indicating
the time of payment is called the usance or tenor of the bill. In
our typical bill the usance is “Ninety (90) days after sight.”
The number of days involved is usually indicated both in nu-
merals and words.
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Drawing the Bill in Duplicate.—Bills issued in connection
with foreign trade are usually drawn in duplicate, the original
being known as the “First of Exchange’ and the duplicate copy
as the “Second of Exchange.” Appropriate mention is made in
both copies that the copy at hand is good only if the other copy
has not been utilized. The purpose in drawing such bills in
duplicate is that the shipping and insurance documents which
are also drawn in duplicate or triplicate may be split up into
sets with a copy of the relative bill attached to each set, after
which the two sets of bills and documents are forwarded for
collection by scparate mails. If one set is lost or delayed in
transit, the second set should arrive at the foreign point soon
thereafter, thus reducing delays in clearing the merchandise and
in collecting the corresponding bill. The law does not require,
however, that bills be drawn in duplicate and the custom has
come about by commercial usage.

The Form of the Bill—Conflict of Laws.—While the Ne-
gotiable Instruments Law does not give us a sample of the words
to be used in drawing bills, our typical bill is the form uniformly
accepted by our courts, banks, and merchants as being quite
adequate. All the requirements and conditions contained in the
legal definition of a bill of exchange must be in the form of the
bill and they are in our typical bill. Any omission is fatal. Any
addition may make the instrument worthless as a bill of ex-
change. If the prescribed conditions are not fully met, we have
on our hands not a bill of exchange but something nameless
which only resembles a bill.

Bills drawn in international trade generally involve two sets
of laws which may or may not be similar—the relevant laws of
the drawer’s country and the relevant laws of the drawee’s coun-
try. There is a marked similarity between the Uniform Nego-
tiable Instruments Law of the United States and the Bills of
Exchange Act of Great Britain. Many of our American laws
are patterned after the corresponding British laws. The British
law is also followed by the British Commonwealth of Nations
and by the British colonies. This similarity, unfortunately,
does not extend to the other countries of the world which, in
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general, follow civil codes based upon French laws promulgated
in the days of Napoleon and popularly called the Code Napoleon.
This conflict, happily, is not such a serious matter for the reason
that the form of the instrument will be questioned only when the
bill is dishonored and becomes the object of a lawsuit.

A bill payable at sight or on demand seldom can become the
object of a lawsuit between the drawer and the drawee. You
may, out of sheer deviltry, draw a sight bill on Butler Import
Co., Ltda., of Buenos Aires and Butler will properly decline to
pay it. You may carry your deviltry further and wish to sue
Mr. Butler’s company for the value of the bill but no lawyer
would take your case unless you can allege facts and circum-
stances which made the company your debtor and the desired
lawsuit must be based upon such facts and circumstances and
not upon the unpaid bill. If you have sold some merchandise to
Jose Garcia of Buenos Aires and have covered the sale by a
sight bill, should Garcia refuse to pay the bill, you must sue him
on the contract of sale and not on the dishonored sight bill. It
follows, therefore, that the form of a sight bill drawn in the
United States on a foreign drawee may properly follow the
requirements of American law and the possible conflicting re-
quirements of the drawee’s country may be ignored.

The same reasoning and conclusion may be applied to a bill
payable so many days after sight or after date, if the bill has
been dishonored by non-acceptance. We may draw time bills
on any one whose name we may fancy, but our unwarranted
action cannot possibly create any liability upon the part of the
drawee whose name we have fancied. If a time bill is dishonored
by non-acceptance and we wish to recover the value of it by a
lawsuit, our action, just as in the case of a dishonored sight
bill, must be based upon the facts and circumstances in cover of
which the time bill has been drawn. The bill and its form will
not be reviewed by the courts of the foreign drawee because
the suit is not on the time bill which has been dishonored by
non-acceptance.

Should the time bill be duly accepted by the foreign drawee
but dishonored by non-payment at maturity, the lawsuit against
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the defaulting drawee is based upon the dishonored acceptance
and not upon the facts and circumstances in cover of which the
bill was created by the drawer. When the time bill was pre-
sented to the drawee for acceptance, he was privileged either to
accept or refuse to accept it. By placing his formal acceptance on
the bill, he has served notice on all interested parties that he
approved the underlying facts and circumstances, that he con-
sidered himself indebted to the drawer for the amount of the
bill and that, at maturity, he would pay the bill. This is the only
time when foreign courts are called upon to pass upon the suffi-
ciency of the form of the bill.

Of course, if it were possible for American drawers to have
full knowledge of the requirements of all the different countries
upon which they may have occasion to draw time bills, and
also to have assurances that the legal requirements once learned
have not been changed, it would be advisable to draw such bills
within the requirements of the foreign jurisdictions involved.
But if a bill is drawn within the legal requirements of the
drawee’s country, it may not be within the requirements of the
drawer’s country. It is absolutely essential, therefore, that
the bill be drawn strictly within the current requirements of the
drawer’s country to avoid having on our hands an instrument
which is not a true bill of exchange as defined by either Amer-
ican law or by the law of the drawee’s country.

To avoid such a contingency, it is well established in inter-
national law that if an act prescribed by law has been properly
consummated in the country of origin, it will receive judicial
recognition in the courts of other countries. For instance, if an
American drawer has drawn his export bill strictly within the
requirements of American law, the instrument should be con-
sidered as sufficient in the courts of the drawee’s country, even
though it may be slightly insufficient within the requirements of
that foreign jurisdiction. It is possible, of course, that some
foreign courts of inferior jurisdiction may not follow this rule,
thus necessitating the carrying of the case by appeals to higher
courts. But this danger seems to be less important than the
danger of creating an instrument which may be defective in the
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jurisdictions of both the drawer and the drawee, and it
becomes indispensable that American exporters use extreme care
in drawing bills payable abroad to make sure that such bills meet
our own legal requirements and are not made insufficient or
valueless by the careless addition of phrases or instructions
which tend to violate the simple conditions prescribed for bills
of exchange by our Negotiable Instruments Law.

Negotiation.—A bill of exchange properly drawn within the
requirements of the Negotiable Instruments Law is a negotiable
instrument. We negotiate such an instrument when we sell it to
someone or discount it with someone. If the payee of a bill
endorses it to the order of a bank so that bank may collect the
bill as his agent and for his account, the bill is not negotiated
but merely endorsed to the bank for the specific purpose of col-
lection. However, should the drawer discount the bill with the
payee (Guaranty Trust Company in our typical bill) we say
that the drawer has negotiated the bill to the payee. Similarly,
should the payee wish to rediscount the bill, we say that the
payee has negotiated it to the institution making the rediscount.
Properly speaking, only negotiable instruments can be nego-
tiated.

The Advantages of a Negotiable Instrument.—When a bill
of exchange, which is one of several instruments defined by law
as being negotiable, is negotiated, the party to whom it is nego-
tiated takes the paper free from any counter-claims which the
drawce may have as against the drawer. When a bank dis-
counts an accepted bill before its maturity and gives the proceeds
thereof to the negotiator, usually the drawer, and has no knowl-
edge of any fact which may justify the drawee to dishonor it,
the bank becomes a “holder in due course” or ‘“‘an innocent
holder for value” and may collect from the drawee even though
the drawee may have at the time of maturity a valid reason
for not paying the bill or may have a greater claim against the
drawer. A negotiable note, which is also a negotiable instru-
ment, will perhaps best illustrate this point.

Assume John Smith, a carpenter, owes Benjamin Brown, a
grocer, some $100. for groceries. Carpenter Smith cannot pay
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grocer Brown immediately but he does give the grocer his own
negotiable note for $100. payable sixty days after its date of
issue. The grocer, needing cash, discounts the note with his
bank. Some thirty days later, the carpenter does some work for
the grocer to the value of $75. But grocer Brown fails before
carpenter Smith can collect this amount from him. When the
note matures the bank presents the note to Smith for payment,
but Smith says Brown owes him $75. and offers to pay the bank
$25. only, representing the difference between what he owed
Brown and what the now bankrupt Brown owes him. The bank
states that it is “an innocent holder for value,” and is not con-
cerned with any claims which carpenter Smith may have against
grocer Brown. The courts will sustain the position of the bank.
Now, were the note non-negotiable the bank would have been
obliged to settle for the $25. difference because the principle of
the “innocent holder for value” applies to negotiable instru-
ments only, as the assignee of a non-negotiable instrument (a
claim, for instance) takes the claim subject to all rights which
the debtor may have against the assignor.

It may be well to mention here, moreover, that the principle
could not apply if the note had not been discounted but held by
the grocer. He, the grocer, would not have been “an innocent
holder for value” but an actual party to the transaction, and the
carpenter would have been permitted to deduct from the value
of the note the $75. which the grocer owed him. Of course,
were the note not in negotiable form, the bank would not have
knowingly discounted it. As a matter of fact, bills and notes
could not be freely negotiated were it not for this principle of
“innocent holder for value” as no one would wish to discount
a note or a bill of exchange unless he were assured that the
debtor could not defeat its collection by counter-claims which
the debtor may have or may acquire before the maturity of the
obligation, as against his original creditor.

The second advantage of negotiable instruments is that the
same laws which create and define such instruments also provide
special provisions which simplify all problems which arise in
connection with them. The rights of the parties are clearly de-
fined. The claim of the holder is in the best possible form for
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legal prosecution against the drawee or any endorser who may
be liable for the payment to the holder. In suing, the plaintiff
merely offers the dishonored note or accepted bill to the court as
his evidence and rests his side of the case. It is incumbent upon
the defendant to justify his refusal to pay. The burden of proof
is thus shifted from the plaintiff to the defendant. It is quite
important, therefore, to use utmost care in drawing, negotiating,
and endorsing instruments intended to be negotiable so that
they may not lose their negotiable character in the eyes of the
law and deprive the holder of these advantages.

The title to a non-negotiable instrument cannot pass by mere
endorsement but must be assigned either by the use of a short
form of assignment placed on the instrument or by the use of a
separate instrument. The assignor gives to the assignee the ex-
act title which he has, subject to all counter-claims which the
debtor of the instrument has against the assignor. If the
assignee sues the debtor, he stands in the shoes of the assignor
and must justify the existence of the claim against the debtor
exactly in the same manner as the assignor would have been
obliged to do were he, himself, conducting the lawsuit against
the debtor. The assignee acquires no rights against the debtor
which are superior to or different from the rights which the
assignor has against the debtor and, under these circumstances,
the debtor may defeat the assignee’s suit by proving that he
owes nothing to the assignor or, perhaps, has a greater counter-
claim against him. Because of all this, banks do not purchase or
discount non-negotiable instruments.

Legal Requirements of the Bill of Exchange

We are now prepared to examine the bill of exchange more
closely and especially its legal requirements, as indicated in the
legal definition quoted at the commencement of this chapter.
These requirements must be fully met if the instrument is to be
a valid bill. While the average debtor will readily enough pay
the bill drawn against him by his creditor irrespective of its
form, should the instrument become the object of a lawsuit, the
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courts must decide if it is, in fact, a bill of exchange, subject to
the special laws applicable to bills.

The Bill of Exchange Must Be an Unconditional Order.—
The bill of exchange is an order—a command—and not a
request. While we oftentimes lean backwards in our endeavor
to be polite and courteous in our business correspondence, when
drawing bills we never use the word “please.” The check which
you draw against your bank reads “Pay to the order of a
and not “Please pay to the order of .’ This idea of an
order is further strengthened by the fact that it must be un-
conditional. Were the payment of a bill to be made contingent
upon the happening of an event or the fulfillment of a specified
prerequisite, it could not be negotiated as the holder for value
must first be satisfied that the indicated condition has been ful-
filled before he could collect the value of the bill from the
drawee.

This requirement is usually violated by the drawer when he
innocently makes the payment of the bill conditional by inserting
in the space intended for the usance, phrases such as “On ar-
rival” or “On arrival SS Baltic” or “After clearance.” Ob-
viously, the drawee of such a bill could not possibly be com-
pelled to pay the bill unless the merchandise had arrived, or the
ship carrying it had arrived or unless the drawee had, in fact,
cleared the merchandise.

Again, a bill may be made conditional, and therefore worth-
less as a bill of exchange, by indicating thereon the particulars
of the shipment or of the merchandise. A notation may be on a
bill reading “100 bales cotton ex steamer Mary Jane.” It is
hard to determine the intention of the drawer who has placed
such a notation on the bill unless it be that the drawee need not
accept or pay it unless he has, in fact, received the 100 bales of
cotton ex steamer Mary Jane. But this is the interpretation
farthest removed from the mind of the drawer, who in all
probability would wish to negotiate the bill; he could not nego-
tiate it if its honoring were to depend upon any such contingency
or prerequisite. It is highly important, therefore, that no
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notations appear on a bill which may possibly make the order
conditional.

The Bill of Exchange Must Be in Writing.—It is easy to
understand why an oral order could not be a bill. The law does
not stipulate, however, the form of the writing. It may be
typed, in handwriting, or printed. Neither does it stipulate any
particular language or languages to be used in drawing bills.
While the Negotiable Instruments Law of New York State
presumes that the English language, the official language of the
State, is to be used, a bill drawn in New York State in a foreign
language will be deemed to be a true and sufficient bill of ex-
change providing it otherwise meets all the specified require-
ments of the legal definition. May a true bill of exchange be
drawn in pencil? Yes, because the definition does not prohibit
it. But the courts have properly held that no prudent man would
attempt to create a bill by drawing it in pencil and if he does
elect to act so imprudently he must not complain of adverse con-
sequences resulting from unauthorized changes made in the
terms and parties of the instrument as originally issued, drawn
in pencil. Again, the negotiability of such a bill is made almost
impossible, since no purchaser could be reasonably certain that
the instrument has not been and may not be wrongfully altered.

The Bill of Exchange Must Be Addressed by One Person
to Another.—We have already indicated that the word “person”
as used in the definition of a bill of exchange applies to corpora-
tions, partnerships, and trade names, as well as to natural per-
sons. Moreover, a bill may be drawn jointly against two or
more persons, but cannot be drawn against two or more persons
in the alternative or in succession. For instance, while a bill may
be drawn against A and B, it cannot be drawn against A or B,
as the latter form would create uncertainty as to the identity of
the drawee and the holder of the bill would not know if he is to
present it to A or to B.

The identity of the drawer and drawee is made more certain,
moreover, by indicating their addresses. If the drawer utilizes
a bill form printed specially for him, in all probability his
name and address (his business card) are printed on the form.
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If not, the drawer’s full address should be indicated in the date
line. The full address of the drawee, including his street ad-
dress, should be indicated on the bill, and particularly so in the
event the drawee has a common name or conducts his business
in a large city. The drawee must be clearly identified. The
documents, including commercial invoices, which may be at-
tached to a time bill are usually surrendered to the drawee when
he has formally accepted the bill while the accepted bill, without
the benefit of the required addresses which appear in the invoices,
may pass through several hands until its maturity date and these
intermediaries may be required to get in touch with the drawer
or drawee before the bill matures. If the bill is dishonored and
is to be protested, the notary also requires the full addresses of
the parties to the bill for the purpose of mailing out his notices
of protest.

The Bill of Exchange Must Be Signed by the Person Giv-
ing the Order.—Actual signatures, made in pen and ink, are
required. No difficulty arises if the drawer of the bill is an
individual. He just signs it. When bills are drawn by corpora-
tions, however, the corporate signature must correctly appear at
the bottom of the bill. Who may or who may not properly make
the corporate signature depends upon the board of direc-
tors of the corporation. The board may, by suitable resolution,
limit the signing authority to the officers of the corporation, to
be exercised individually or jointly, or the board may grant
authority to certain employees, such as the cashier, the export
manager and his assistant, or to the bookkeeper or other senior
clerk, to issue bills in the name of the corporation.

A bank will not usually question the validity of the cor-
porate signature appearing on a bill unless it is called upon to
discount the bill or to make advances thereagainst. Under these
circumstances the bank will wish to be assured that the cor-
porate signature has been made pursuant to corporate authority
(duly adopted resolutions of the board of directors) so that the
corporation cannot question the binding force of the instrument
upon it. While the name of the corporation may be printed or
typed, the person making the corporate signature must sign in
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pen and ink, and designate his title or authority immediately
after or under his personal signature, as follows:

Corporate signature as made by an officer.

American Export Corporation (printed or typed)
John Sullivan, Treasurer (name in handwriting)

Corporate signature as made by an authorized employee.

American Export Corporation (printed or typed)

per pro Henry Smith (name in handwriting)
or
American Export Corporation (printed or typed)
Henry Smith, Attorney-in-fact (name in handwriting)
or

American Export Corporation (printed or typed)
Henry Smith, Export Manager (name in handwriting)

If the bill has been signed by Henry Smith as export manager
or other similar titles, such as credit manager, cashicr, etc., the
bank handling the bill must be satisfied that he has been author-
ized, in fact, by the board of directors, to issue bills in the name
of the corporation, especially if the bank acquires a financial
interest in the bill by purchase, discount, or advances.

When bills of exchange are issued by partnerships, the part-
nership signature may be made by any of the several partners
and the personal signature of the signing partner nced not ap-
pear in the firm signature. Because of this, the partnership sig-
nature is not usually typed or printed but is made in the
handwriting of each partner who, under the partnership agree-
ment, is authorized to make the partnership signature and
lawfully bind the partnership. Assuming we have under con-
sideration a partnership designated as John Adam & Sons,
and composed of three partners, John, Henry, and Louis Adam,
any of the three may make the partnership signature in his own
handwriting by merely signing as John Adam & Sons. At times,
however, partnerships supply the firm name in the same man-
ner as a corporation, that is to say, the name of the partnership
is printed or typed and followed by the actual signature of the
particular partner making the firm signature, either with or
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without the notations “General Partner,” or “Special Partner,”
or “Partner.” It is also possible for a partnership to grant
authority to non-partners to make the partnership signature
under specified conditions and this phase is handled and utilized
exactly in the same manner as the authorized agents of the cor-
porations, except that the authority is granted to the agent
by a member of the firm instead of by the board of directors.
Partnership signature as made by a partner:

John Adam & Sons (in handwriting)
or
John Adam & Sons (printed or typed)

Louis Adam, General Partner (name in handwriting)

Partnership signatures as made by an authorized employee:

John Adam & Sons (printed or typed)
per pro Henry Smith (name in handwriting)
or
John Adam & Sons (printed or typed)
Henry Smith, Attorney-in-fact (name in handwriting)
John Adam & Sons (printed or typed)

Henry Smith, Export Manager (name in handwriting)

If the bill has been signed by Henry Smith as export mana-
ger or other similar title, the banks handling the bill must be
satisfied that he has been duly authorized by the firm to use the
firm signature, especially if they have acquired a financial inter-
est in the bill.

The Bill of Exchange Must Be Payable on Demand or at
a Fixed or Determinable Future Time.—This is one of the
more important requirements. Without a definite time element,
such instruments could not be negotiated because the banks
which purchase or discount bills would not know when they
are to receive reimbursement by collecting the bills from the
drawees. If a bill is drawn payable on a certain future date, say,
December 1, 1947, the time of payment is definite. If drawn
payable “at sight” or “on demand,” it is still definite because
payment is to be made as soon as the instrument can be presented
to the drawee. The payment date is also certain when a bill is
drawn payable days after date.” If a bill is drawn
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payable “ days after sight,” its payment date is deter-
minable, the understanding being that the drawee will accept
the bill as soon as it can be presented to him for acceptance and
the stipulated time will commence to run from the date of such
acceptance. When a bill drawn payable “ days after
sight” is accepted, the date of acceptance is the date when the bill
is “sighted.”

The validity of a bill of exchange is entirely lost, however,
when the date of payment is made uncertain or indefinite by the
addition of problematic instructions or contingencies. This is
often done when the usance is indicated by such phrases as “on
arrival” or ‘“on arrival of merchandise” or “on arrival of
steamer ‘America,” ” etc. It may be the intention of the drawer
that the presentment of the bill to the drawee is to be deferred
until the corresponding merchandise has arrived at the home
port of the drawee-buyer. But suppose the steamer is consider-
ably delayed in transit or perhaps never arrives at its intended
destination? What will be the status of the bill in the hands of a
bank which has bought or discounted it? Obviously, a formal
presentment cannot be made because the stipulated condition,
“on arrival of the steamer ‘America,” ” has not been fulfilled. In
most instances the safe arrival of the merchandise has nothing
to do with the bill and its prompt honoring. The goods belong
to the buyer. The goods have been insured for account of the
buyer (usually for the value of the corresponding draft plus
10 per cent to cover the contemplated profit on the transaction)
and it is incumbent upon the drawee to honor the bill and to
collect the value of the lost merchandise from the insurance
company.

A bill of exchange is not a letter of instructions but the
drawer may, if he so elects, instruct the collecting bank by a
separate letter to defer the presentment of the bill until the
arrival of the carrying vessel or until the happening of a similar
event. Bills accompanied by such instructions cannot be freely
sold or discounted but, if negotiated, the element of time for
interest purposes may be reviewed when payment is received
by the negotiating bank and the necessary adjustment made
with the drawer.
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The Bill of Exchange Must Call for the Payment of a Sum
Certain, in Money.—Under this requirement the amount to be
paid by the drawee must be, in the first place, an amount certain,
meaning a definite amount. This is one of the conditions which
is most abused or overlooked by drawers of bills. While the
amount of the bill may be indicated both in numerals and spelled
out, the requirement of definiteness is violated when, in addition
to the principal amount, the instrument calls for the payment of
unspecified collection charges and/or interest without indicating
the length of time for which interest is to be collected or the
rate per annum. Oftentimes bills are issued which bear nota-
tions reading, “plus collection charges” or “plus interest” or
“plus interest at 6 per cent” without specifying the length of
time, or “plus interest for 60 days,” without specifying the
rate.

Notations of this character not only destroy the validity of
a bill but also they are not well received by the drawee, who
may wonder if the notations were placed on the instrument by
the drawer or perhaps by an intervening party such as a collect-
ing bank. Again, assuming the drawee is satisfied that the
notations were placed on the bill by the drawer, he may wish to
pay a part of the collection charges, whereas it was the intention
of the drawer that the drawee pay all collection charges. For
instance, a bill drawn in New York City on a merchant in La
Paz, Bolivia, will be subject to two collection charges. The
first, usually 14 per cent, is for account of the services of the
New York bank, and the second, currently 1 per cent, for ac-
count of the bank in La Paz. The drawee may be willing to pay
the collection charges of the La Paz bank but not the charges of
the New York bank, unless he is satisfied that the drawer has
stipulated that the drawee is to pay both charges, in which event
he may pay and take up the matter with the drawer direct.

The same difficulties and misunderstandings may arise as to
the payment of interest and if the amount of the instrument is
made uncertain because of such notations as to collection charges
and/or interest, the instrument is not a true bill of exchange
either in law or in fact. All charges to be paid by drawees
should be itemized in the relevant invoices and the corresponding
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bill drawn for the exact total amount to be collected from the
drawee.

The currency of the bill must be clearly indicated and shown
both in numerals and spelled out, the same as we do when
issuing domestic checks. While a check is usually payable in the
currency of the country in which the drawee bank is located, a
bill may be drawn and made payable either in the currency of
the drawer’s or of the drawee’s country. For instance, a check
drawn in “dollars” on Bank of Montreal, in Montreal, is pre-
sumably payable in Canadian dollars. But a bill drawn in “dol-
lars” by an American exporter against his customer in Canada
may be drawn and payable either in United States or in
Canadian dollars. This ambiguity becomes very important to
avoid, especially when Canadian dollars may be quoted at a
discount. The currency involved should be indicated in such a
clear manner so that no one may be misled.

Bills may be drawn in “U. S. dollars” on foreign countries,
wherein our dollar is in general circulation and/or is legal
tender, such as Cuba, Dominican Republic, Panama, Bermuda,
etc., but the description “U. S. dollars” is not enough.
The drawees in these countries are entirely justified in of-
fering to the collecting bank locally obtainable U. S. dollars as
payment for dollar bills drawn on them by American exporters.
The foreign collecting banks will be obliged to remit the locally
obtainable dollars to the New York exporters and the expense
involved will be chargeable to the exporters. Under the current
Cuban Public Works Tax Law, all remittances to outside points
are subject to the tax and this tax will also be chargeable to the
exporters.

To avoid this uncertainty and expense, the exporters must
clearly indicate, on their bills payable in foreign dollar coun-
tries, whether payment is to be made in New York funds or in
locally obtainable U. S. dollars. If New York funds are required,
the exporters must indicate that fact by placing under the amount
a notation such as “New York Funds,” or “Payable in New
York Funds” or ‘“Payable by an Approved Banker’s Check on
New York,” or “Payable at the Collecting Bank’s Selling Rate
on Date of Payment for Sight Drafts on New York.” In our
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typical bill of exchange form (Form 1) the phrase used to ob-
tain this result reads “Payable for face amount by Prime Bank-
er’s Sight Draft on New York, New York.” Informed exporters
have suitable rubber stamps which they use on their bills payable
in these countries in order to make the currency more certain.
This difficulty does not arise in foreign countries wherein our
dollar is not in general use and is not legal tender.

The Bill of Exchange Must Be Made Payable “to Order”
or “to Bearer.”—We are all familiar with checks extended to
“Bearer.” We call them ‘‘Bearer Checks.” They are quite simi-
lar to checks payable to “‘Cash.” The dollar bill in your pocket is
negotiable because it is payable to “Bearer.” In England, the
same result is obtained by extending such checks ‘“To John
Smith or Bearer.”” The word “Bearer” is intended to make the
check negotiable by mere transfer and need not be endorsed by
the transferrers.

When, however, the proceeds of a bill are to be paid to a
designated person or to his nominee, it must contain the words
“to order” in order to be regarded as a bill of exchange, nego-
tiable by mere endorsement. If these words of negotiabhility—
“to order”—are omitted from such a bill, we cannot have a
true bill of exchange. Some may elect to name such an instru-
ment as a non-negotiable bill of exchange but that is merely
their own name for it because if it does not meet the require-
ments of the Negotiable Instruments Law definition, it is not
a bill of exchange and the law has no real name for it.

“Value Received and Charge to the Account of.”—You
will also note the above phrase in our typical bill. No mention
of this phrase is made in the legal definition of a bill of exchange
and it is hard to determine just when or why it crept into the
printed bill forms. It follows, therefore, that an instrument
without this phrase but with all the other requirements men-
tioned in the definition must be a good and valid bill of exchange.
The phrase has two parts, “value received” and “charge to the
account of.” As the bill, when paid, becomes the property of
and may be retained by the drawee, the words “value received”
take on the form of a receipt issued by the drawer to the drawee
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covering the funds mentioned in the bill. But no such receipt is
required as the paid draft itself will clearly indicate that the
drawee has paid the funds involved to the payee designated by
the drawer. These words “value received” are intended also to
be the recital of “consideration” for the contractual relationships
created by the bill. While it is true that every legal contract
must have a “consideration” and that this “consideration” is
usually cited in formal contracts, the recital is not required in
bills of exchange because bills are special contracts created and
defined by the law and the law does not require such recital. The
“consideration” is presumed.

The words “charge to the account of”’ are in the nature of
instructions addressed by the drawer to the drawee. What
these words mean, in effect, is this : The drawer tells the drawee,
“You have on your books an account in my name (the drawer’s
name) which shows a credit balance in my favor. As soon
as you pay this draft, you may charge the amount of the draft
to that account.” But a bill was never intended to be used
as a letter of instructions; yet it is difficult to find a printed
bill form without these unnecessary notations.

The inclusion of these words in a bill form does not affect the
validity of the instrument but many merchants, not fully ap-
preciating the intention of the phrase, endeavor to complete it
by writing after the word “of” such remarks as “100 Bales
Cotton”’ or “Shipment by Steamer X" or some such other nota-
tion which may affect the validity of the draft, as we shall see
later. If a merchant does not have courage enough to omit the
phrase entirely from his printed bill forms, he should remember
that the word “of” should not be followed by any notations
whatsoever, as it is usually just above the signature of the
drawer and, in effect, the last part of the phrase is intended to
be read “and charge to the account of American Export Cor-
poration,” the corporation being the drawer of the bill.

Accepting Time Bills.—The maturities of bills payable at
sight or at fixed future times or at so many days after date are
definite enough but when a time bill is drawn payable *
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days after sight,” we cannot ascertain the date of its maturity
until it has been “sighted.” This “sighting” is established by
the formal acceptance of the bill by the drawee. If the drawees
of our typical bill wish to accept the ninety days sight bill drawn
on them, they indicate their acceptance thereof by writing across
the face of the bill:

Accepted
Butler Import Co. Ltda.
John Butler, Treasurer
May 21, 1947

The date in the acceptance is indispensable as it will indicate that
the maturity of the draft is to be some ninety days later, i.e.,
August 19, 1947.

Although bills payable at fixed future dates or at so many
days after date do not require formal acceptances by the drawees
to fix their respective maturity dates, it is customary in business
practice to have all time bills accepted, irrespective of the form
of their usances. There are two practical reasons for this. In
the first place, the holder of the bill, be he the drawer, or his
agent, or a third party to whom the bill has been sold, will
acquire better security for the ultimate payment of the bill as
the drawee has, by his acceptance, become a real party to the
bill and may be compelled to redeem his formal acceptance by
paying it at maturity. In the second place, there are usually
shipping documents attached to the bill, documents which repre-
sent and often control the merchandise in cover of which the bill
is drawn. These documents may be surrenderable to the
drawee only when the drawee has formally accepted the bill
and thus has made himself liable for its payment at maturity.
The drawee of a time bill has no liability with respect to the
bill unless and until he accepts it. You and I, if we choose to do
so, may draw time bills on any first class bank or commercial
house in the country but such unwarranted action upon our
part does not create any liability upon the part of the drawees.
The liability upon the part of drawees is created only if and
when they accept bills drawn on them.
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The Legal Rights and Liabilities of Parties

The Legal Rights and Liabilities of the Drawer.—The
drawer creates the bill. If he negotiates it for value to another,
he agrees with the purchaser and with those to whom the pur-
chaser may negotiate it that he, the drawer, will redeem and pay
it in the event the drawee dishonors it by non-acceptance or by
non-payment, as the case may be, unless he is relieved of this
liability by any act or omission upon the part of the holder and
the then owner of the bill, as provided by the Negotiable Instru-
ments Law. Anyone who becomes the owner of the bill either by
purchase or by a discounting operation has this right of recourse
to the drawer, providing the right has not been impaired or
voided altogether by the failure of the owner to respect certain
obligations imposed upon him by the law. We shall discuss
these obligations in the sections covering the protesting of bills.
(See pages 225-242.)

The Legal Rights and Liabilities of the Drawee.—The
drawee is the addressee of the bill. He is the person who must
honor it by acceptance and subsequent payment if a time bill is
involved, or by immediate payment if the bill is payable at
sight or on demand. If the bill is in the form of a check or one
payable at sight or on demand, its purchaser acquires no rights
against the drawee. The drawer of the check may have no
account at the drawee bank. In the case of a demand draft drawn
by Smith on Jones, drawee Jones cannot be compelled to pay
the draft. If he is indebted to Smith in the amount of the demand
draft, Smith may sue him on the debt itself, showing how the
debt arose, etc., but neither Smith nor anyone else holding the
draft from Smith can sue Jones on the unpaid demand draft but
must allege and prove the circumstances which created the in-
debtedness of Jones to Smith. Similarly, neither the drawer nor
an endorser of a time bill of exchange can acquire legal rights
against the drawee of such a time bill, when the bill has become
dishonored by non-acceptance. The drawee cannot prevent peo-
ple from drawing on him and the mere issuance or existence of a
time bill cannot and will not impose upon the drawee the legal
obligation to accept the bill.
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The situation is quite different, however, if the drawee has
accepted the bill but has dishonored it by non-payment. By
his acceptance, the drawee served notice upon all interested
parties that the drawer was authorized to draw on him and
that he would pay the bill at maturity. Assuming the bill has
been properly drawn and its negotiability has not been impaired
by the addition of phrases, the drawee also undertakes to honor
his acceptance free from any counter-claims which he may then
or on the day of maturity, have against the drawer.

The Legal Rights and Liabilities of the Payee.—The payee
of a bill, when a person other than the drawer, continues to have
recourse to the drawer until the bill has been discharged by the
drawee’s payment, providing always that no act or omission of
the payee has destroyed this right of recourse. As against the
drawee he has no rights unless the bill is a time bill, has been
duly accepted by the drawee but has been dishonored by non-
payment. If the bill has been dishonored by non-acceptance or,
as in the case of a check or sight bill, dishonored by non-pay-
ment, the payee cannot proceed against the drawee but must
recover the value of the bill from the drawer. If the time bill
has been duly accepted and then dishonored by non-payment, the
payee may sue and recover either from the drawee or from the
drawer, providing he has not lost this right by some act or
omission, as indicated by law.

Whenever the bill is drawn payable to the order of the drawer,
the drawer, himself, becomes the payee and his rights and lia-
bilities as payee become merged with his rights and liabilities as
drawer. When a bill is drawn payable to the order of the drawer
by the use of the phrase “Pay to the order of Ourselves,” and
is then endorsed by the drawer in blank by merely writing his
name on the back of the bill, the drawer has in his hands a bill
which is in negotiable form, and title to which may be passed
by mere delivery. He may sell the bill, thus endorsed, to his bank
or enter it with his bank for collection. If his own bank will not
take the bill for either purpose, he may offer it to another bank
without drawing a new bill as the name of his own bank does
not appear on the bill. Many drawers, however, utilize bill
forms supplied by banks in which the supplying banks are
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designated as the payees. It is quite proper to use these forms,
providing the drawer is assured that the bank supplying the
forms will handle his bills.

When the Payee Is “Bearer” or “Cash.”—Checks, which are
bills of exchange, are often drawn to the order of cash. The
Negotiable Instruments Law states that a bill must be drawn
either to the order of a person (individuals, partnerships, trade
names, or corporations) or to bearer. It also states that a bill is
payable to bearer “when the name of the payee does not purport
to be the name of any person.” As the word “Cash” is not the
name of any person, a check so drawn is regarded as one pay-
able “to bearer.”

Under the British Bills of Exchange Act, a check must be
drawn payable “to or to the order of a specified person, or to
bearer.” Although the British law also provides that “where
the payee is a fictitious or non-existing person, the check may be
treated as payable to bearer,” this does not help the situation as a
check made payable to cash is not made payable to any person,
fictitious or otherwise. If the British rule is violated, therefore,
the check cannot be regarded as a negotiable instrument in Great
Britain. Consequently our British friends do not draw checks
to “Cash” but to “Bearer.”

Endorsing Bills of Exchange

The Blank Endorsement.—When the endorser merely
writes his name on the back of a bill, he is said to have endorsed
it in blank. He may, thereafter, pass title to the instrument by
mere delivery to someone else. A bill endorsed in blank becomes
bearer paper but the holder may make it payable to his own
order by writing immediately above the blank endorsement the
phrase “Pay to the order of (the holder’s name).”

The Special Endorsement.—When the endorsement speci-
fies the person to whom or to whose order the bill is to be
payable, we have a special endorsement. The subsequent en-
dorsement of such an endorsee is necessary to the further negoti-
ation of the bill. Most endorsements are of this type. They not
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only give the full chain of persons who may have had an interest
in the bill but also give the holder full recourse against all en-
dorsers preceding him. Moreover, a person to whom a bill has
been specially endorsed and who has not as yet endorsed it him-
self, is protected against the loss of the bill as the casual finder
could not negotiate it without the missing endorsement of the
holder. If the finder supplies the missing endorsement, he com-
mits forgery.

The Restrictive Endorsement.—An endorsement is restric-
tive, which either (1) prohibits the further negotiation of
the bill, (2) constitutes the endorsee the agent of the endorser,
or (3) vests the title in the endorsee, in trust for or to the use
of some other person. But the mere absence of words implying
power to negotiate does not make an endorsement restrictive.
While a restrictive endorsee has power to receive payment, to
bring any action on the bill which his endorser could bring, and to
transfer his rights as such endorsee when the wording of the
endorsement does not prohibit such transfer, all subsequent
endorsees acquire only the title of the first endorsee under the
restrictive endorsement.

The commonest form of restrictive endorsement is that in
which the payee or subsequent endorser places on the back of
the instrument a phrase reading ‘““‘Pay to the order of X Bank,
for collection.” X Bank cannot pass full title to such a bill and
the form of the endorsement places all subsequent holders on no-
tice that X Bank is the agent of the person who has restrictively
endorsed the bill to X Bank. This form of endorsement may
appear on checks drawn in foreign currencies offered to country
banks for sale and sent by the country banks to their large city
correspondents with the request that they be purchased at the
then going rates of exchange. In purchasing a check so en-
dorsed, the correspondent bank in the big city is placed on notice
that the country bank is acting as the agent of its disclosed prin-
cipal (the person who endorsed the instrument to the country
bank) and that, in the event the check is not paid by the drawee
bank, the city bank must seek reimbursement from the principal
of the country bank and not from the country bank, which is
only the collecting agent of a disclosed principal. To be sure,
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the country bank may have used the endorsement stamp intended
for domestic collections and without any idea of disclaiming
responsibility and may even be willing to reimburse the city bank
but it is within the power of the country bank to disclaim re-
sponsibility whenever the city bank buys from the country bank
a check endorsed restrictively.

The bill must be drawn payable “to order” or “to bearer.”
The words “to order” cannot be omitted unless the bill is drawn
payable “to bearer.” But the omission of “to order” from an
endorsement does not affect the negotiability of the bill and an
endorsement reading “Pay to John Jones’ is just as effective as
an endorsement reading “Pay to the order of John Jones.”

The Qualified Endorsement.—When the endorser, by the
use of words, intends to pass title to a bill made payable to his
order without assuming the usual responsibilities of an en-
dorser, he qualifies his endorsement by adding to it words to
that cffect. The commonest form is the endorsement to which
have been added the words “without recourse.” We obviously
cannot purchase a bill so endorsed, since the endorser says, in
effect, “Here is a bill. I will give you title to it but do not look
to me in the event it is dishonored.” The qualified endorsee, how-
ever, may look to all other parties prior to the qualified endorser.

The Legal Rights and Liabilities of Endorsers

The endorser of a bill who has paid value for it is in the same
legal position as the payee who has purchased or discounted the
bill, with this addition: upon the dishonor of the bill either by
non-acceptance or for non-payment, he can always seek and
obtain reimbursement from the party who negotiated the bill to
him, be that party the original payee or another intervening
endorser. He also has recourse against the drawer but he has
no rights against the drawee except in the case of a time bill
which has been duly accepted but dishonored by non-payment.

As to the Endorser in Blank and Special Endorser.—By
his endorsement, an endorser in blank, as well as a special en-
dorser, warrants :
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1. That the instrument is genuine and in all respects what it

purports to be.

. That he has a good title to it.

. That all prior parties have capacity to contract.

. That the instrument is, at the time of his endorsement,

valid and subsisting.

5. That on due presentment it shall be accepted or paid, or
both, as the case may be according to its tenor, and if it be
dishonored, and the necessary proceedings on dishonor be
taken, he will pay the amount thereof to the holder, or
to any subsequent endorser who may be compelled to pay it.

A WN

As to the Restrictive Endorser.—The restrictive endorser
(endorsing “For Collection,” for instance) makes the same
warranties as the blank and special endorsers, but the warran-
ties do not run in favor of the immediate restrictive endorsee
who becomes the agent of the endorser. By his restrictive en-
dorsement, the endorser either (a) prohibits the further nego-
tiation of the instrument, (b) constitutes the endorsce as his
agent, or (c) vests the title of the instrument in the endorsee in
trust for or to the use of some other person.

If, in furthering one of these purposes, the endorsee himself
is obliged to endorse the instrument restrictively endorsed to his
order, the warranties are made by his disclosed principal, the
restrictive endorser. The restrictive endorser confers upon his
endorsee the right to receive payment of the instrument, to bring
any action thereon which his endorser could take, and to transfer
his rights when the form of the endorsement authorizes him to
do so. However, all endorsers subsequent to the first restrictive
endorsee acquire only the restricted title of the first endorsee. In
other words, the first restricted endorsee cannot pass full title
and both he and his subsequent endorsees hold the instrument
as agents of the restrictive endorser and subject to the restric-
tions placed thereon by the restrictive endorser. Consequently,
instruments endorsed restrictively are not usually sold or dis-
counted.

As to the Qualified Endorser.—A qualified endorser (“With-
out Recourse,” for instance), makes the above indicated
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warranties of a special endorser numbered 1, 2, 3, and 4, but
not the warranty numbered 5. If a bank or other “person”
has no financial interest in a bill and does not wish to assume any
responsibility whatsoever in connection therewith or even make
the warranties 1, 2, 3, and 4, the qualified endorsement reads
“Without Recourse or Warranties.”

Guaranty of Endorsements.—Whenever a bank presents a
check for payment through the established banking channels
or offers the check for negotiation, and the check bears irregu-
lar or restrictive endorsements, it may elect to guarantee such
endorsements. This is accomplished when the endorsement
stamp of the bank contains a phrase reading “Prior Endorse-
ments Guaranteed.” Under such circumstances, the guarantor
bank becomes and assumes the liabilities of a regular endorser
and will be considered as making the usual warranties of a
regular endorser.

The Various Forms of the Bill of Exchange

Checks.—Checks are bills of exchange. Checks are instru-
ments drawn against funds presently held by the drawee, usu-
ally a bank, for account of the drawer, these funds being in the
form of a credit balance on the books of the drawee bank in
the name and in favor of the drawer. The usance of checks is
not usually indicated but all checks are payable upon presentation.

Bankers’ Checks.—Bankers’ checks are bills of exchange.
A bankers’ check is one drawn by a bank. It is usually drawn
on another bank. The fact that a check is drawn on a bank—
and most checks are drawn on banks—does not make it a bank-
ers’ check, but the drawer of the check must be a bank or banker.
A bankers’ check is the equivalent of a commercial check certi-
fied for payment by a bank. If the holder of a bankers’ check
cannot obtain its payment from the drawee bank, he can and
will be reimbursed by the drawer bank. Bankers’ checks are
also known as Bankers’ Bills or Bankers’ Drafts, although these
two terms are generally applied when the bills or drafts are
payable at usances longer than sight or demand.
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Crossed Checks on Great Britain.——When the face of a
check on Great Britain bears the marking

we say the check has been “crossed” and we have a “crossed
check.” The holder of a crossed check cannot cash it at the
drawee bank but must either deposit it with the drawee bank
for the credit of his account or have the drawee bank pay its
proceeds to another bank for the credit of the account which
the holder has with such other bank. Some American banks
obtain the same result by placing on their own Cashier’s or
Treasurer’s checks a notation reading “Payable through
Clearing House only.” The payee or other holder of a check so
marked cannot obtain payment from the paying teller of the
drawee bank but must have it collected through banking chan-
nels.

Drafts.—Drafts are bills of exchange. Drafts may or may
not be drawn against funds presently held by the drawee for
account of the drawer but it is assumed that the drawee is
indebted to the drawer for the amount of the draft or may be
willing to accommodate the drawer with the funds or credit
facility contemplated by the draft. The words ‘“draft” and
“bill” may be used interchangeably to mean the same thing.

Clean Bills of Exchange.—Clean bills are bills of exchange
to which documents of title are not attached to be delivered to
the persons against whom the bills are drawn when such drawees
either accept or pay the bills. By documents of title we mean
negotiable documents such as bills of lading, warehouse receipts,
stock certificates, bonds, etc. The documents usually have the
same monetary value as the corresponding bills They must be
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in negotiable form, that is to say, payable “to bearer” or to the
order of a designated person, endorsed by such person, so that
the owner of the bills may be in a position to reimburse himself
partially or wholly by selling the documents or the merchandise
represented thereby in the event the bills bccome dishonored by
the drawees. If the documents are not in a form which col-
lateralizes the bills and protects the holder thereof, we still
have a clean bill, from a credit point of view, no matter how
many documents may be attached to the drafts.

Documentary Bills of Exchange.—Documentary bills are
bills of exchange to which documents of title are attached, as
defined in the preceding paragraph, which documents are to be
surrendered to the drawees when they accept or pay the corre-
sponding drafts.

Documents Against Payment Bills.—Documents against
Payment bills—abbreviated D/P bills—are those sight or time
bills to which documents are attached which documents are to
be surrendered to the drawees when the drawees have paid the
corresponding bills. Sight documentary bills are, by their
nature, always D/P.

Documents Against Acceptance Bills.—Documents against
Acceptance bills—abbreviated D/A bills— are those time bills
to which docunitnts are attached, which documents are to be
surrendered to the drawees when the drawees have accepted the
corresponding bills. Time documentary bills may be either D/A
or D/P.

Sight Bills.—Sight bills are those which are payable upon
presentation, or at sight, or on demand. In this category we
have all types of checks, drawn by individuals and commercial
concerns, as well as all clean and documentary bills which may
be payable upon presentation, at sight or on demand.

Time or Usance Bills.—Time bills are those which are pay-
able at a fixed future time or at a determinable future time. If,
for instance, a bill is drawn on September 5, 1947, and is made
payable on November 28, 1947, we have a time bill payable at
a fixed future time Most time bills, however, are drawn pay-
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able at determinable future times. They may be drawn payable,
say, “30 days after sight” or at “30 days after date,” abbre-
viated as “30 d/s” and ““30 d/d.” The first type is also known
as a time sight bill while the second type is known as a time
date bill. Time bills are also known as usance bills, as distin-
guished from sight or demand bills.

Short Time Bills and Long Time Bills.—Short time bills
are those which are payable 3 to 15 days after sight or after
date. Long time bills or long bills are those which are payable
at usances longer than 15 days after sight or 15 days after
date.

Acceptances.—Acceptances are bills of exchange. They are
time bills which have been duly accepted by the drawees but
which have not as yet matured. Bankers’ Acceptances are those
time bills which are drawn on and have been accepted by banks
or bankers. When the accepting drawee is an individual or
commercial concern, we have a Commercial Acceptance.



CHAPTER 5
BILLS OF LADING

Definition and Purposes.—Bills of lading are the documents
which common carriers, principally railroads, steamship com-
panies, and trucking concerns give to shippers in connection
with property delivered to them for transportation from one
point to another. The bill of lading has a threefold purpose:

1. It is a receipt. It is the written acknowledgment of
the receipt of personal property for transportation.

2. Tt is a contract. It is the contract between the shipper
and carrier covering the transportation and delivery of the
personal property at a certain point to a designated person or to
his order.

3. Itis a document of title, acceptable for credit, providing
it is in a form which gives the holder title to the property cov-
ered by it.

Common Carriers Defined—A common carrier, as defined
by the New York courts, is a person (individual, co-partner-
ship, or corporation) who, by virtue of his calling and as a
regular business, undertakes for hire to transport persons or
commodities from place to place, offering his services to all
such as may choose to employ him and pay his charges. The
activities of the common carriers are controlled by special laws.
They cannot pick and choose but must accept all business offered
them within their regulations, applicable to all alike.

Common Carriers Who Are Insurers Also.—Railroads and
trucking concerns operating as common carriers are insurers
of the goods placed in their custody for transportation. This
is not a hardship for the reason that the carriers’ charges are
placed high enough to cover this additional service. As a matter
of fact, such carriers are in two lines of business at one and the
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same time—carriers and insurers—and a part of the freight
charges is intended for the insurance premium. Carriers are
absolved from responsibility if the loss is the direct result of
some unforeseen catastrophe such as earthquake, lightning, sud-
den washouts, etc. The test seems to be that the carrier has no
liability if the direct cause of the damage is of a nature which
prudent men cannot guard against. The carrier is also absolved
if the loss is due in whole or in part to an act or omission upon
the part of the shipper, as when the shipper has wrongfully
described the property or packed it improperly. Carriers never
open up packages to make sure that the goods are, in fact, as
described by the shipper or have been sufficiently well packed
to withstand the contemplated carriage to the desired destina-
tion. The carrier is also absolved if the loss is the result of
natural consequences such as evaporation, fermentation, or
other similar losses due to the inherent nature of the goods.

Common Carriers Who Are Not Insurers Also.—Steam-
ship companies are not insurers. The law obligates them to
utilize seaworthy vessels, properly equipped and manned. When
making an ocean shipment, the shipper must protect himself
against losses by adequate insurance purchased from an insur-
ance company. It would be entirely feasible, of course, to com-
pel steamship companies to become insurers also, but this would
involve the mcreasmg of ocean frelght rates and taking the
business from the insurance companies and giving it to the
ocean carriers, without any particularly worthwhile advantage
to the shipper.

Common Carriers May Not Waive by Contract Their Lia-
bility for Negligence—No common carrier is permitted to
waive by contract his liability for his own negligence or for the
negligence of his agents. In other words, the carrier company
cannot have in the bill of lading a clause to the effect that the
shipper or other holders of the bill of lading shall not maintain
an action at law against the company based upon the alleged
negligence of the company or of its agents. As a matter of
fact, the courts have ruled quite fully as to the conditions which
may appear in a bill of lading. If the carrier has unreasonable



EXPORT-IMPORT BANKING

52

(a3 44 w) poTTY 4 03) spunog [ W
ney oN ou_ﬂu:..— 5010 ao._v...w ..MMM sode ?Ewﬁ—u.nﬁ l.u-...ﬂMn_
apog| 9 WIS jo puryt |30 oN parepaq
(}0333q 7pre 3833423 34} 0O 9 JemwL) 235)
................................................. SIQ9P ] NOUArDSIA Saams | momsmmen
......... OR3Q0D *+ e reaesrserasseeenenennnne e SRR i ST INDISNOD
......... E 1. L T P 1 L
(& 00-—gpocd ) 1311W3-un

........................... .Hu.h.......wdx.zon.ﬁ<z_.ﬁmm0 J¥Od TVYNII " (annp-y x.vw._-..a-wwm..._..a..ﬂ35.1...31.»...33531.!&&50&0

............ U&wag o (POP120ad UTIIY §¥ 5235114134 Jaqr0 pue drgsswen *juiusque of aBanatsd N )

............................. ! cereeeer e ON ROA e T ITTIATIT R LB
WOR AN 35 104

ANIT dI0VAD




53

BILLS OF LADING

"duy ‘aurT adoein) £q panss] se Suipe Jo [ig [eddAy, °Z wiog

= °NT14

{30939 9pis 3819431 WO suostAcid 3agY
wety

Besersietiitiiiitnetiiit ettt ient e f

ONI INIT JOVID

VBN aune
SYS NSmucs sevess

(swainp yoq o) TY L OL

djenrwid} [{eys JaliIe) Y3 Jjo
£Luniqisuodsas e uaym ‘aq Lew 953 9y3 5 ‘e

-uo 1O ]QuIISUOI 03 PIIIANP 3q 0} ‘adure) 3y

0} J3punaidy 3uimo pue Inp Uy} junowe Lue jo
JudwAled uo ‘9u3y3 pue I3y3EIM Jo suonIpuod pue

a31em JOo sagels |[e Je Jeoye L[djes sAem[e IAes]
pue £[3yes 393 ued diys Jy} Se OJUNIIIY} JeIU 0§

10 331eyds1q O 1oJ PIweu IA0qe 3y} 03 Sutpeoy
JO 3304 paweu 3A0qe Y} WO} ‘YILMIIIY PIuI)d

-uod s3naed [[e uIIMIIQ SUOHE[IL Y} UIdA0T [[eys

YIIyMm ‘JO3JIY SPIS ISIFAII Y} UO YO} I35 Isoy3
Ass31dx> 3uipnpour “3uipe] jo [[1q SiY3 jO suols

-ta0xd padwels pue pajulad ‘padAy ‘uanum Ay
JO [1® 03 393{qns ‘pajsodsuel} pue p[ay 2q 03 pue

22ulisuod pIweu 3A0qe Y3 03 paudIsuod ‘uiIAy|

PRIEJIPUT ISIMIIYIO SSI[UN UOIIPUOd pue IIPIo)
poo3 juasedde ur ‘paquIsIp dA0qeudIdy ‘4ioq)

10 ‘spoo3 urejuod 03 pies sadexoed 10 ‘spoo3 ‘1ad]

dajsuesl eue) | 1-5S
3Saw) Bunpuerrl  g-s§
sdejreyp BsjolL|  ¥SS
Xe] UeNXIP £S5
Besanwa( ey STLy
wnwdg P
ki
Rid
aepms| -5
JLHOIFAY aivy 4d02 LHOITAL dLVA 3a0d

-diys paweu 3A0qe Iy} woiy ¢, JduIe) 3y}, St O
P2139§31 Uy “d>uy durg e1H £q QIAIIDT

(3311w Aq Ui PIflYy 3q OL)




54 EXPORT-IMPORT BANKING

self-serving conditions in the bill of lading, as when an attempt
is made to mitigate the carrier’s negligence, the courts will
promptly nullify them. This is the reason we seldom take the
trouble to read the finely printed conditions of a bill of lading
and properly assume that the same are both reasonable and
within the law.

The Lien of Common Carriers.—The law gives common
carriers a lien upon the goods which they transport and they
need not release the property until their charges have been paid.
The lien becomes the first claim against the goods and all hold-
ers of the bill of lading acquire the document subject to the
prior satisfaction of the carrier’s lien representing the carrier’s
charges.

The Lading May Be in Sola Form or in Sets of Two or
Three Copies—While railroad Dills of lading are generally
issued in sola form (one original copy), steamship bills of
lading are generally issued in sets of three. Some steam3hip
companies issue them in sets of two, while a few issue them in
sola form. Toward the end of the document (see Form 2, page
52) it is clearly indicated how many original copies have been
issued and if issued in sets, it is provided that upon the utiliza-
tion of one original copy, the other original copies making up
the set are to become void and of no value. Each and every
signed original copy of the set is of equal force and effect.
Steamship ladings are issued in sets in order that the shipper
and intervening banks may be able to forward to the buyer of
the merchandise two sets of all the shipping papers, including
the corresponding draft, if any, by two separate mails, thus
making sure that another set of these papers is available in the
event the set mailed by the steamer carrying the merchandise
is lost or delayed in transit.

The Dock Receipt.—Steamship bills of lading are invaria-
bly prepared by the shipper on forms furnished by the steamship
companies. Upon being advised that the steamer to carry the
merchandise is accepting cargo, the merchandise, properly
packed and marked, is delivered to the dock at which the vessel
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is berthed and the shipper is given a Dock Receipt. He tenders
this dock receipt with the bill of lading forms prepared by him-
self to the office of the steamship company. The company ex-
changes the dock receipt for the bill of lading, now properly
signed by the master of the carrying vessel or by his agent.
Bills of lading may also be signed by the company owning or
operating the vessel instead of by the vessel’s master.

Clean and Foul Bills of Lading.—While carriers do not
examine and verify the contents of cases, bags, and packages,
they do examine the outside packing in order to make sure that
it is sufficient for the requirements of the alleged contents and
will withstand the necessary handling until the goods are de-
livered to the consignee. If the packages are not put up prop-
erly or some have been damaged between the shipper’s ware-
house and the dock, this fact is noted on the dock receipt and
subsequently on the lading and must be taken into consideration
if losses result or are aggravated due to the faulty condition of
one or more packages. As the bill of lading recites the receipt
of the goods “in apparent good order,” the exceptions are indi-
cated by notations on the dock receipt and lading, reading such
as:

100 bags rice—ten bags torn
15 cases cotton piece goods—two cases broken
1,000 bundles iron bars—sixty-eight bundles rusty

When such notations appear on a bill of lading, we have what
is known as a Foul Bill of Lading. If the carrier is satisfied that
the packages received are “in apparent good order,” notations
of this character are not placed on the dock receipt or subse-
quently on the bill of lading and we then have a Clean Bill of
Lading as distinguished from a Foul Bill of Lading. It must
be realized that these notations not only protect the carrier
against losses attributable to poor packaging but also protect
everyone else who may give value for the lading. While the
lading may call for 100 bags of rice, everyone is on notice that
only 90 bags may be delivered as the rice in the 10 torn bags
may have entirely run out during the voyage.
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The Three Purposes or Functions of Bills of Lading.—
Under the heading “Definition and Purposes,” we have indicated
that bills of lading may have three separate functions, to wit:

1. They serve as receipts for the goods delivered to the car-
rier for transportation.

2. They serve as the contract for the sevices to be rendered
by the carrier.

3. They scrve as documents of title, acceptable for credit
operations, providing they are in a form which gives the holder
of the ladings title to the merchandise mentioned therein.

Functions 1 and 2 are inherent parts of every bill of lading,
while function 3 may or may not be present, depending upon
the form of the bill of lading.

The Bill of Lading as a Receipt.—As a receipt, it is of no
force or value if the property mentioned in the lading has not
been, in fact, delivered to the carrier. While the carrier cannot
be compelled to deliver something which he has not received, if
the lading has been signed for the carricr by the agent of the
carrier charged with the duty of signing ladings on behalf of his
principal, the carrier may be liable in damages to those third
parties who have been misled by the wrongful act of the agent in
signing a receipt (the bill of lading) when no goods have been
received. If the lading has not been signed by an authorized
or unauthorized agent of the carrier, no one can hold the carrier
responsible. The signature of the carrier appearing on such a
lading is just another form of forgery and the document is a
fraud. Bill of lading forms, like check forms are freely obtain-
able and the nmere fact someone has forged a bill of lading can-
not make the carrier liable any more than you are liable if a
person fraudulently issues a check in your name. And so it is
quite possible for a bill of lading to be a fraud and forgery
from beginning to end.

We have already stated that the carrier may not waive lia-
bility for his negligence or for the negligence of his agents. It
follows, therefore, that if the lading has been fraudulently is-
sued and signed by the agent of the carrier, the carrier may be
liable to innocent third parties who suffer loss because of the
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negligent and criminal act of the agent. Who is the agent of
the carrier with respect to bills of lading? He is the man who
has been authorized by the carrier to sign bills of lading. He
cannot be any employec of the carrier, such as office boys or
typists. To make the act of signing binding upon the principal,
it must be an act within the agent’s scope of employment and
authority. If an unauthorized person in the employ of the car-
rier signs a bill of lading for and in the name of the carrier, his
action is not different from the action of any other person not
in the employ of the carrier who deliberately forges the carrier’s
name to the document. And this situation gives us a bill of
lading which may have the earmarks of genuineness and which,
nevertheless, is not binding upon the carrier.

Accommodation Bills of Lading.—The situation hecomes
really involved, however, when the bill of lading is signed by
an authorized agent of the carrier although the goods mentioned
therein have not been delivered to the carrier. The shipper may
be a friend of the agent. He induces the friendly agent to issue
a bill of lading for ten cases of hardware although he has not
delivered any of the cases to the carrier. He tells the agent
that he has sold the hardware to X & Co., but the factory from
which he intends to buy it will not give him credit and he is
thus unable to fill the order of X & Co. The agent, because
of his friendship for the shipper or perhaps for a share of the
profit to be made by the shipper, issues and delivers to the ship-
per a lading covering ten cases of hardware. The shipper then
attaches the bill of lading to a sight draft on X & Co. and dis-
counts the draft at a bank. He thereupon purchases the hard-
ware from the factory and actually delivers the ten cases to the
carrier, thus legitimatizing the bill of lading conceived in {raud
and iniquity. In the meantime, the discounting bank will collect
the shipper’s sight draft on X & Co attached to the bill of lading
and surrender the lading to X & Co. upon the payment of the
sight draft. If for any reason whatsoever the shipper fails to
make the lading good by delivering 10 cases of hardware to the
carrier, X & Co. will have a cause of action against the carrier.
While most jurisdictions hold that the carrier is liable for the
wrongful acts of his agent, other jurisdictions hold that such an
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act of the agent was outside of the powers and authority dele-
gated to him by his principal, the carrier, and hence the principal
is not responsible for the agent’s fraud. A bill of lading issued
under such circumstances is known as an Accommodation Bill
of Lading.

Fictitious Bills of Lading.—The lading may be signed by
the agent authorized to sign bills of lading and still be what is
known as a Fictitious Bill of Lading. This setup is quite similar
to the setup of the Accommodation Bill of Lading, except that in
the case of the fictitious lading ncither the alleged shipper nor
the crooked agent intends to have the required merchandise sup-
plied to the carrier at a later date. Here the shipper and the
agent have formed a partnership for the purpose of raising
some money fraudulently. The bank which discounts or ad-
vances funds against a draft to which such a lading is attached
as collateral, may be able to hold the carrier liable for the wrong-
ful act of his agent. The courts of some states will hold, as in
the case of the accommodation lading, that the agent acted
outside of the scope of the authority delegated to him by his
principal and hence the principal should not be held responsible
for the criminally wrongful acts of his agent. Then again, as-
suming the carrier is liable, the amount of damages is prob-
lematic for the reason that bills of lading do not always give the
real value of the merchandise shipped and it would be quite
difficult to determine a value for ‘“ten cases of hardware,”
described only in such general terms and which, in fact, do not
exist.

The bill of lading may or may not be a valid receipt for prop-
erty received from the shipper. The shipper mentioned in the
lading cannot possibly demand from the carrier property which
he has not delivered to the carrier for transportation to the
destination indicated in the lading. Moreover, the shipper knows
from experience whether the carrier’s signature appearing on
the lading has been made by a duly authorized agent of the
carrier. The honest shipper has no difficulty in being assured
that he has received in the bill of lading a receipt for his goods
which is binding upon the carrier. If he is dishonest, he must
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obtain the fruits of his dishonesty through a third party who
knows nothing of the dishonest scheme. This third party is
usually a bank which, in good faith, discounts a draft to which
the lading is attached and which serves as the collateral for the
discount.

The bank does not verify the genuineness of a bill of lading,
or the goods covered thereby. It assumes, and quite properly,
that the shipper-borrower has delivered the goods and has seen
to it that the lading has been signed by an authorized agent of
the carrier. The bank has faith in the borrower and the bor-
rower’s draft is discounted largely because of this faith. If the
borrower is dishonest, he could have filled the ten cases not with
hardware but with scrap iron and the carrier would have dis-
charged his duties completely and properly by the delivery of
the same ten cases as received from the shipper, irrespective
of their real contents.

We are constantly accepting important documents without
verifying the signatures appearing thereon because we trust the
persons who have obtained these documents from the original
sources of issue. No one takes the trouble to check a life
insurance policy to make sure that the company signatures ap-
pearing thereon are genuine and binding upon the company.
We just have faith in the agent who arranged the details of the
coverage., Most people will accept the cashier’s check of a bank
or a certified check in lieu of cash and do not attempt to verify
the bank signatures appearing on such checks. We just assume
that the party offering us such checks is honest and has seen to
it that the checks are what they purport to be. And so, the
intermediary holder of a bill of lading, usually a bank, need
have no concern about the genuineness of the carrier’s signature
as appearing on the lading, if the bank trusts the holder who
obtained the lading from the carrier. Without trust and confi-
dence in the shipper or in the person who wishes to utilize the
bill of lading as an instrument for raising money, the bank
should not take part in the operation. Banks cannot have faith
in strangers and it is dangerous to place reliance upon a bill of
lading in the hands of a stranger.
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The Position of the Consignee.—We now come to the con-
signee mentioned in the bill of lading—the one for whom the
goods are intended. Should he have any misgivings about the
genuineness of the carrier’s signature appearing on the lading
and its binding effect upon the carrier? As a rule, the buyer of
merchandise makes payment upon receiving the bill of lading
and he must await the arrival of the shipment. He has no way
of determining the regularity of the lading. Here again, the
problem is solved by faith, the faith of the buyer in the integ-
rity of the seller. Without this faith, well founded, the buyer is
always at the mercy of the seller.

The dishonest seller can defraud his buyer with a fraudulent
bill of lading and in many other ways. Let us suppose the
lading is genuine in every respect but that the goods actually in
the cases are of a quantity, quality, and nature different from
the goods ordered by the buyer. The carrier is not responsible,
since he has delivered the exact cases entrusted to him by the
shipper for transportation. The carrier does not verify the
contents, which may be sawdust and bricks while the bill of
lading describes the merchandise as cotton sheetings. Again, the
goods may be seriously damaged in transit because of poor pack-
ing upon the part of the shipper, or the goods may spoil due to
their inherent nature and carelessness upon the shipper’s part,
as when valuable wine in kegs turns into vinegar. The buyer
must not only have faith in the integrity of the seller but also
in the ability of the seller to make good losses attributable to his
carelessness or ignorance.

It is impossible, of course, to summarize all the possible cir-
cumstances which may make a bill of lading worthless as a
receipt and at the same time free the carrier from responsibility.
It is obvious, however, that a bill of lading in the hands of a
questionable person may not be what it purports to be. When
dealing with such persons or with strangers who may or may
not be of good repute, a bank assumes bill of lading risks
which may bring about lawsuits and losses.

The Bill of Lading as a Contract.—The bill of lading is
a contract between the shipper, the carrier, and the consignee.
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Although a contract, its provisions are seldom read by the ship-
pers and by the consignees. Even the carrier companies may
not be thoroughly conversant with every condition printed in
the body of the document, but their counsel who prepared it
does know. The many finely printed clauses in the body of the
bill of lading are intended to give the carrier the highest degree
of protection obtainable under all foreseeable circumstances.
All this, however, is not a serious matter because, in the last
analysis, it will be the courts and not the interested individuals
which must determine if the printed conditions, or any of them,
are to be of full force and effect in a given case. We have
previously pointed out that a carrier may not disclaim liability
for its negligence. It may limit its liability, however, but the
degree of such limitation is again a matter for the courts.

It is gratifying to realize, morcover, that the contractual
clauses in a bill of lading are exactly the same for all shippers
by the steamers of a given company. There cannot be one form
of contract for A & Co. and another for B & Co. when both
are shipping the same type of merchandise from the same port
to the same port. The law stipulates that all shippers be treated
alike. Furthermore, like all written documents, there can be no
parole (verbal) understandings or reservations between the
carrier and shipper because parole evidence will not be accepted
by a coyrt if it has a tendency to change the terms of a written
agreement.

The contractual provisions of bills of lading indicating the
rights and liabilities of shippers and carriers are largely con-
trolled by statutory laws. When the bill of lading covers
the transportation of goods to or from the United States, in
foreign trade, the contractual relationship and the rights and
liabilities of the interested parties are governed principally by
the provisions of the United States Carriage of Goods by Sea
Act, passed by Congress in 1936. This act very largely super-
seded the Harter Act which latter act, however, still remains in
force with regard to domestic commerce. The Harter Act also
still applies in some respects to overseas shipments such as to
the period prior to loading on board or to the period after un-
loading from an overseas vessel.
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The Carriage of Goods by Sea Act adopted the principles of
the Hague Rules, which were promulgated at an international
convention held at The Hague in September, 1921. It was
first intended that these rules should be voluntarily incorporated
in bills of lading by reference. Demands arose, however, for the
adoption of the rules by legislative action. This resulted in the
holding of a number of other international conventions which
culminated in the adoption of the so-called Brussels Convention
of 1922-1924 and the various statutes known as Carriage of
Goods by Sea Acts, such as have been adopted by the United
States, by Great Britain, and by practically all maritime nations.

The purpose underlying these rules and conventions, and the
various statutes that have given them effect, is the unification
and standardization of the principal provisions of ocean bills
of lading. The law as it is embodied in these statutes relieves
the shipowner of much of the common-law liability under which
he would be liable for practically all losses except those due to
acts of God and public enemies.

The Carriage of Goods by Sea Act does not apply to live
animals or to cargo which, by the contract of carriage, is stated
as being carried on deck and is so carried.

Under the Act the carrier is bound, before and at the begin-
ning of the voyage, to exercise due diligence to make the ship
seaworthy, to properly man, equip, and supply the ship, to make
the holds, refrigerating and cooling chambers, and all other
parts of the ship on which goods are carried, fit and safe for
their reception, carriage, and preservation. The Act also pro-
vides that the carrier shall properly and carefully load, handle,
stow, carry, keep, care for, and discharge the goods carried.

The Immunities of Shipowners.—To give a somewhat com-
prehensive knowledge of the immunities granted to shipowners,
we quote from the Act:

SecTION 4

(1) Neither the carrier nor the ship shall be liable for loss or
damage arising or resulting from unseaworthiness unless caused by
want of due diligence on the part of the carrier to make the ship
seaworthy, and to secure that the ship is properly manned, equipped,
and supplied, and to make the holds, refrigerating and cool chambers,
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and all other parts of the ship in which goods are carried fit and safe
for their reception, carriage, and preservation in accordance with the
provisions of paragraph (1) Section 3. Whenever loss or damage has
resulted from unseaworthiness, the burden of proving the exercise of
due diligence shall be on the carrier or other persons claiming exemp-
tion under this section.

(2) Neither the carrier nor the ship shall be responsible for loss
or damage arising or resulting from:

(a) Act, neglect, or default of the master, mariner, pilot or the
servants of the carrier in the navigation or in the manage-
ment of the ship;

(b) Fire, unless caused by the actual fault or privity of the carrier;

(c) Perils, dangers, and accidents of the sea or other navigable
waters;

(d) Act of God;

(e) Act of war;

(f) Act of public enemies;

(g) Arrest or restraint of princes, rulers, or people, or seizure
under legal process;

(h) Quarantine restrictions;

(i) Act or omission of the shipper or owner of the goods, his
agent or representative;

(j) Strikes or lockouts or stoppage or restraint of labor from
whatever cause, whether partial or general: Provided, That
nothing herein contained shall be construed to relieve a carrier
from responsibility for the carrier’s own acts;

(k) Riots and civil commotions;

(1) Saving or attempting to save life or property at sea;

(m) Wastage in bulk or weight or any other loss or damage arising
from inherent defect, quality, or vice of the goods;

(n) Insufficiency of packing;

(o) Insufficiency or inadequacy of marks;

(p) Latent defects not discoverable by due diligence; and

(q) Any other cause arising without the actual fault and privity
of the carrier and without the fault or neglect of the agents or
servants of the carrier, but the burden of proof shall be on the
person claiming the benefit of this exception to show that
neither the actual fault or privity of the carrier nor the fault
or neglect of the agents or servants of the carrier contributed
to the loss or damage.
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(5) Neither the carrier nor the ship shall in any event be or become
liable for any loss or damage to or in connection with the transporta-
tion of goods in an amount exceeding $500. per package, lawful money
of the United States, or in case of goods not shipped in packages,
per customary freight unit, or the equivalent of that sum in other
currency, unless the nature and value of such goods have been de-
clared by the shipper before shipment and inserted in the bill of lading.

Both-to-Blame Collision Clause.—We have already indi-
cated that should the carrier include in the body of the bill of
lading self-serving declarations of an unreasonable nature, the
courts are apt to decide that such declarations are not binding
upon the holder of the bill of lading. The so-called Both-to-
Blame Collision clause now included in the bills of ladings of
many steamship companies, is a typical self-serving declaration
which the courts may hold to be unreasonable and, therefore,
not binding upon the holder of the bill of lading. The shipping
world is still awaiting a final judgment by a court of last resort
on the subject. The clause appearing in bills of lading reads as
follows :

If the ship comes into collision with another ship as a result
of the negligence of the other ship and any act, neglect or
default of the Master, mariner, pilot or the servants of the
Carrier in the navigation or in the management of the ship,
the owners of the goods carried hereunder will indemnify the
Carrier against all loss or liability to the other or non-carrying
ship or her owners insofar as such loss or liability represents
loss of, or damage to, or any claim whatsoever of the owners
of said goods, paid or payable by the other or non-carrying
ship or her owners to the owners of said goods and set-off,
recouped or recovered by the other or non-carrying ship or her
owners as part of their claim against the carrying ship or Carrier.

The foregoing provision shall also apply where the owners,
operators or those in charge of any ship or ships or objects
other than, or in addition to, the colliding ships or objects are at
fault in respect of a collision or contact.

Under American law, in such cases, each ship is liable to
pay one half the damages suffered by the other ship or its cargo,
and under the principle of cross liability which applies in such
cases, the carrying ships are held liable for one half the damage
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to their own respective cargoes as well as for one half the
damage to cargo in the other ship. Assume a both-to-blame
collision in which cargo in A, the carrying vessel, is damaged
to the extent of $50,000. Under American law, the owners
of the cargo on A can collect from B, the stranger vessel, 100
per cent of their damage. In settlement of the claim betwecn
the two vessels, B can collect back from A one half the damage
which B has had to pay for damage to A’s cargo or $25,000.

Thus, although under the Carriage of Goods by Sea Act
ship A would not be liable to its own shippers for damage to
their cargo caused by the faulty or negligent navigation of A,
A is compelled under the law governing liability of ships in
cases of mutual fault collisions, to pay vessel B one half of the
damages and expenses sustained by vessel B, which includes, of
course, the full payment made by vessel B to the owners of the
damaged cargo on vessel A. To put it another way, vessel A
has paid indirectly and through vessel B, one half of the damage
suffered by the cargo owners on vessel A, although such cargo
owners could recover no part of their damage from vessel A by
direct action.

The purpose of the bill of lading clause is to compel the
owner of the cargo in the carrying vessel to reimburse the car-
rying vessel for amounts which it may have to pay to another
vessel for damage to cargo in the carrying vessel caused by
both to blame collisions.

When Provisions of Contract Binding on Consignee.—The
consignee indicated in a bill of lading is not bound by the condi-
tions thereof unless he accepts the shipment covered by the bill
of lading.

The Freight Charges.—The carrier may agree to collect his
charges either from the shipper or from the consignee, provid-
ing this is made clear in the bill of lading, but the carrier con-
tinues to have his lien on the merchandise until his charges are
paid by the indicated party.

The Bill of Lading as a Document of Title.—Some writers
on this subject state that if the lading is in negotiable form, it
becomes an instrument of title and will be acceptable for opera-
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tions involving the extension of credit facilities. This is not
entirely true. A lading is in negotiable form when the words
“to order” appear in the space intended for the name of the con-
signee. If the words “to order” do not appear in the space, but
it is provided that the goods shall be delivered to a designated
person direct, we have a non-negotiable or ‘“straight” bill of
lading. Thus, should the lading recite that the goods are to be
delivered “to order of Jose Garcia y Cia.,” the buyer in Havana,
we have a negotiable lading while, when the recital is that the
goods are to be delivered “unto Jose Garcia y Cia.,” we have a
non-negotiable or straight bill of lading. But the lading con-
signing the goods to the order of Jose Garcia y Cia. is neither a
document of title nor acceptable for credit to a bank or to any
other person in the city of the shipper.

Unless and until a consignee has endorsed the lading it is
of no value to anyone else, because the carrier will not deliver
the goods except to someone who can produce an original copy
of the lading properly endorsed by the consignee mentioned
therein. A lading so drawn is a document of title to the con-
signee only because, after paying the corresponding draft
drawn on him by the shipper, he is privileged to endorse the
lading and offer it to a bank in his own city as collateral for a
loan.

When, however, we speak of a lading as being a document
of title, acceptable for credit, we do not have in mind the con-
signee but rather the shipper or intervening holders of the bill
of lading, such as a bank which may make a loan against it or
discount a draft attached to it, regarding the lading as the col-
lateral security. The bank obtains complete title to the lading
and its underlying merchandise if, by endorsement, the lading
becomes bearer paper or if the goods are consigned to the bank
direct (straight bill of lading) or to the order of the bank
(negotiable bill of lading). Very often the lading provides
that the goods are to be delivered “to order of shipper.” Ob-
viously, the shipper is not making a shipment to himself, espe-
cially when he is in New York while the goods are destined for
a foreign port. But by shipping to his own order he is at liberty
to endorse it in blank, and thereafter pass title to the lading
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and the goods by the mere delivery of the endorsed lading to
someone else. He has given the lading the force and effect of
bearer paper, insofar as passing a good title is concerned. Banks
will readily accept ladings made negotiable in this manner,
either for simple loans or as collateral for bills of exchange
offered for discount. When the bank acquires a financial inter-
est in such a lading, it does hold a document of title and, of
course, the lading has been acceptable to the bank for credit
purposes.

Classifications of Bills of Lading

Negotiable and Non-Negotiable (also known as Straight
or Flat) Bills of Lading.—We have already indicated that
bills of lading may be negotiable or non-negotiable. The differ-
ence is determined by the phraseology used in the clause indi-
cating the consignee. If the clause contains the words ‘“‘to
order’” we have a negotiable lading, but if the goods are con-
signed “unto X & Co.,” the words “to order” being omitted,
we have a non-negotiable bill of lading, which is popularly
called a “straight” bill of lading. Straight bills of lading are
also designated as being ‘“flat” bills of lading but this term
appears mostly in books.

With few exceptions, it is incumbent upon the shipper to
determine if the lading is to be in negotiable or straight form.
It is the shipper who prepares the several copies making up the
set and, generally speaking, the carrier will sign the original
copies without giving any consideration to the phraseology em-
ployed by the shipper. The shipper should select the form best
suited to his own needs and should not be entirely swayed by
the wishes of the foreign buyer, unless the buyer has already
paid for the goods, in which event the goods are his and he may
have them shipped under a negotiable or straight bill of lading.
As a rule, however, the buyer does not pay in advance but agrees
to pay as against bills of exchange to be drawn on him by the
seller.

Assuming the buyer has expressed no preference as to the
form of the lading, should the shipper employ the negotiable



68 EXPORT-IMPORT BANKING

or the straight form of lading? What are the advantages of
the one form as against the other? Let us first of all discuss
the negotiable form. The carrier will not release the goods
covered by a negotiable lading unless and until an original copy,
duly endorsed by the indicated consignee party, has been de-
livered to the carrier. This will not only protect the shipper but
will also protect all intermediary parties, such as banks, who
may have acquired a financial interest in the lading. This is a
very important consideration. In the second place, being a ne-
gotiable document, the negotiable lading protects innocent
holders for value. Should the negotiable lading be stolen and
subsequently negotiated for value to someone else who has no
knowledge of the theft, the purchaser is protected. So, also,
the innocent holders for value hold the lading and the goods as
against all parties which may have claims against the shipper,
be they the unpaid sellers of the goods to the shipper or anyone
else who may have a valid claim against the shipper. A negoti-
able bill of lading is negotiated free from existing claims against
the goods or against the shipper. Again, being a negotiable
document, the negotiable bill of lading can be negotiated and
title to it can be passed by special or blank endorsements. In-
deed, whenever possible, such a lading is endorsed in blank
and thereafter title to it is passed by mere delivery. This be-
comes important if any of the endorsements are to be made in a
foreign country such as Brazil, where each endorsement is sub-
ject to a stamp tax.

Now let us consider the straight bill of lading. In the first
place, the consignee indicated in the straight bill of lading is
permitted to take the delivery of the goods intended for him
without the production and surrender of an original copy of the
lading. The carrier’s agreement is to take the goods from the
shipper and to deliver the same goods to the indicated con-
signee. When the carrier has done that he has fulfilled his
agreement and no one else can have an interest in the goods.
To be sure, a straight bill of lading may be sold but the carrier
will not be responsible to the purchaser unless, before the re-
lease of the goods to the indicated consignee, the purchaser of
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the lading has brought his purchase to the attention of the
carrier and has supplied to the carrier the name of another
person to whom the goods may be surrendered.

There can be no innocent holder for value of a non-negoti-
able document. Consequently, the carrier is not interested in the
outstanding straight bill of lading, providing he delivers the
merchandise to the consignee mentioned therein and providing,
of course, the shipper and possible buyer of the document have
not brought its sale to the attention of the carrier and supplied
him with new delivery instructions.

At some foreign ports carriers and customs authorities de-
cline to surrender property covered by straight ladings without
the surrender of the ladings but such rules are made for the
convenience of the carriers and of the customs authorities and
do not have the force of law. It is dangerous to rely upon such
rules. If the buyer has requested the shipper to consign the
property to the buyer direct, using the straight form of lading,
the shipper may telephone to the carrier and may receive the
information that the property will not be delivered to the desig-
nated consignee unless he surrenders the lading. Relying upon
this report, the shipper may cover the shipment with a straight
form of lading which provides that the carrier is to deliver
the property “unto X & Co.” (the buyer). He then attaches
the straight bill of lading to a sight draft drawn on X & Co.
and delivers it to his bank, for collection or for discount, in-
structing the bank to deliver the lading to the drawee against
the payment of the draft.

In due course, the property arrives at the foreign point and
the carrier releases it to the designated consignee without in-
sisting upon the surrender of the lading. The collecting bank
abroad presents the sight draft but the drawee refuses to pay,
stating that he has received the merchandise from the carrier
and it is not as ordered. The collecting bank can have no valid
claim against the carrier because the foreign agents of the car-
rier knew nothing about the telephone conversation between the
shipper and carrier, and the carrier can readily enough prove
that he did deliver the property to the only person who, accord-
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ing to the lading, was to receive it—the consignee designated in
the lading. The shipper cannot complain, because the law will
not give effect to the telephone conversation when it is attempted
to vary the intent and meaning of the written lading. The terms
of written documents cannot be varied by the introduction of
parole evidence. Aside from the technicalities of the law, the
shipper cannot have a valid complaint because he could have
protected the property by utilizing a negotiable form of lading.
By utilizing the straight or non-negotiable lading he, in effect,
instructed the carrier to transport the property to the foreign
point and there to deliver it to a designated person—the person
indicated in the document as the one who is to receive it.

We are all familiar with express receipts, which are usually
in non-negotiable form. The express company takes the prop-
erty to the designated point and there delivers it to the addressee
of the package. The receipt is held by the shipper and is not
required to release the property to the addressee. It is incum-
bent upon the carrier, be it an express or steamship company, to
make delivery to the party designated as the consignee in the
express receipt or in the non-negotiable ocean lading. If correct
delivery is made and the carrier can prove it, the carrier has
fully and correctly executed his part of the agreement.

It is doubtful whether shippers consider these points when
making up their bill of lading forms. Some meet the wishes of
their foreign buyers. Others seem to have adopted the one
form or the other. Still others bear in mind the wishes of the
bank which is to be requested to buy or to discount the drafts
to be attached to the ladings. Taking all factors into considera-
tion it would seem that the negotiable lading meets the re-
quirements of the interested parties much more satisfactorily
than the straight lading. But, of course, this is a matter of
opinion.

Negotiable Bills of Lading

We are now prepared to classify the various forms of nego-
tiable and straight bills of lading. The negotiable bill of lading
may be in any one of the following forms. The goods may be
consigned :
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1. To Order, Notify .............covenn....

2. To Order of Shipper

3. ToOrderof ................ (the buyer)

4. To Order of ........... Bank (the negotiating bank)

5. To Order of ........... Bank (the collecting bank)

6. ToOrderof ................ (the agent of the shipper)

In discussing these forms, let us test each form by asking

(a) Has the shipper lost his control over the goods?
(b) Is the lading required to take delivery from carrier?
(c) Is the lading good collateral?

1. “To Order Notify — . _Whenever this form
is used, the shipper merely places in the space intended for the
consignee’s name the words ““To Order.” This makes the lading
similar to bearer paper. The words “To Order” may be fol-
lowed by a phrase reading “Notify X & Co.,” X & Co. being
either the buyer, or his custom house broker, or the local agent
of the shipper. X & Co is known as the “Notify Party.” It
furnishes the carrier and the customs authorities at the foreign
point with the name of someone to whom the arrival of the
goods can be advised and who will, perhaps, take steps to have
the shipment released as against suitable bonds, in order to
avoid fines, penalties, and storage charges in the event the lad-
ings are delayed or lost in transit.

The carrier does not insist upon the inclusion of a notify
party in this or in any other form of bill of lading, but it is
in the shipper’s interest to have one. The notify party has no
direct interest or rights in the shipment even when the goods
are intended for him. He is not the consignee. The consignee
is the actual holder of the lading and the carrier or customs will
hold the shipment for a reasonable time until someone presents
the bill of lading. In a bill of lading of this form, the shipper
continues to control the shipment so long as he or his agents
hold the bill of lading. The buyer cannot obtain the goods from
the carrier until he, himself, has acquired the lading duly en-
dorsed by the shipper, and is able to surrender it to the carrier.
This form of bill of lading is, of course, good collateral to the
bank which buys or discounts the draft to which it may be
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attached, as the lading, endorsed by the shipper, gives the bank
title to the merchandise covered by the bill of lading.

2. “To Order of Shipper.”—This form also may or may
not have a notify party It is very similar to the “To Order”
form, and becomes similar to bearer paper when endorsed by
the shipper. Consequently, the shipper controls the goods, the
lading must be surrendered to obtain the goods from the car-
rier, and it may serve as collateral. In case of necessity, the
lending bank which holds the lading as collateral can obtain
the goods from the carrier and can reimburse itself, in whole
or in part, by the sale of the goods.

3. “To Order of — " (Buyer).—In this form the
goods are consigned to the order of the buyer, the buyer being
clearly indicated by name. The shipper has lost the control of
the shipment because the goods will not be released by the carrier
unless and until somcone surrenders to the carrier an original
copy of the lading, properly endorsed by the buyer. The shipper
cannot supply the buyer’s endorsement and the carrier will
accept no new instructions from the shipper, unless the shipper
is in a position to surrender to the carrier at the point of ship-
ment each and every signed original copy of the lading. Being
a negotiable bill of lading, the carrier will wish to make sure
that no signed original copy is being held by an innocent holder
for value. This type of bill of lading is not good as collateral
because the interested lending bank may not be able to induce
the buyer to endorse the lading and, as we have already indi-
cated, the carrier will not surrender the goods unless and until
the person wishing to obtain the goods is in a position to surren-
der a signed original copy of the lading, duly endorsed by the
buyer.

4, “To Order ———— Bank” (Negotiating Bank).—Here
the shipper consigns the merchandise to the order of his Amer-
ican bank which is to be requested to buy or discount the bill of
exchange to which the lading is to be attached. Obviously, by
utilizing this form, the shipper takes himself out of the picture
and loses his control over the shipment. Neither the foreign
buyer nor anyone else may obtain the goods from the carrier
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without surrender of the lading. The negotiating bank is pro-
tected and the lading is good collateral because the bank and
only the bank controls the shipment. But the bank would be
equally well satisfied and protected had the shipper consigned
the goods either to his order or simply “to order” and endorsed
the lading in blank. The negotiating bank prefers that its name
does not appear on the lading as it dislikes endorsing ladings if
the objective can be obtained by the utilization of another form
of lading which need not require its endorsement.

5. “To Order ———— Bank” (Collecting Bank).—The
shipper may consign the goods to the order of his American
bank or to the order of the foreign collecting bank in the city
of the buyer, with the understanding that neither of these banks
is to acquire an interest in the shipment but merely handle the
draft to which the lading is attached, as a collection item. In
such cases the shipper again loses control of the shipment. The
lading must be surrendered to the carrier, properly endorsed
by the consignee bank, in order to obtain delivery. It is not
good for collateral purposes unless the shipper intends to
borrow from the bank to which the goods are consigned. If
the consignee bank is a foreign bank or the branch of an
American bank in the city of the buyer, its name should not
be used as the consignee without its consent. The consignee
bank will hesitate to endorse the lading of an unknown or
questionable shipper. Tt may make a charge for its endorse-
ment. The foreign customs authorities will naturally look to
the consignee bank for the payment of duties and accrued
expenses. The merchants in the buyer’s city may wonder if the
consignee bank is in the importing business.

6. “To Order of — " (Agent of Shipper).—If the
shipper consigns the goods to the order of his own agent in
the city of the buyer, he places himself at the mercy of his agent.
The shipper loses control of the shipment. As the carrier will
not release without the surrender of the lading, the lading must
be made available to the agent so that he may endorse it. The
agent may then take delivery. This type of lading cannot be
used as collateral because it is the consignee-agent, and not the
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lending bank, who controls the shipment. The lading will not
be accepted by the carrier for the release of the shipment without
the endorsement of the agent. He may or may not be willing
to endorse it.

While the carrier will not release a shipment without the
surrender of an original copy of a negotiable bill of lading in
any of these six forms, the shipper can also keep the goods
within his own control and offer the lading as collateral, by
consigning the goods to his own order or simply “to order.”
There really is no good reason for utilizing any of the other
possible forms discussed above. He is at liberty to use one of
these other forms, if he acts advisedly and wishes to accomplish
a special purpose.

Non-Negotiable or Straight Bills of Lading

The straight bill of lading may be in any of the following
forms. The goods may be consigned :

1. Unto the shipper

2. Unto the buyer

3. Unto a foreign custom house broker

4. Unto the shipper’s foreign agent

T 05 51 T Bank (the negotiating bank)
6. UNto ...ovveiiniiiiiinnn Bank (the collecting bank)

As we shall see a little later, when shipping to a few specified
foreign countries the shipper must utilize the straight bill of
lading because the carriers to those countries will not issue
ladings in negotiable form. Barring from our present con-
sideration these special cases, the shipper to other countries may
use either the negotiable or straight form of bill of lading. Let
us test the various forms of straight ladings by the use of the
same tests which we utilized in our consideration of the negoti-
able forms, to wit:

(a) Has the shipper lost his control over the goods?
(b) Is the lading required to take delivery from carrier?
(c) Is the lading good collateral ?
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1. Consigning the Goods “Unto Shipper.”—The shipper
may indicate himself as the direct consignee or merely use the
word “shipper.” By this means he retains his control over the
goods because the carrier will deliver the goods at the foreign
point only to the shipper. In rare instances, the carrier may de-
liver the goods to the branch of the shipper at the foreign point
providing the shipper, John Jones in New York, has consigned
the goods “unto John Jones in Buenos Aires,” and the branch
is operating in the same name as its principal in New York.
This, however, is the exceptional case. But if the shipper has
no branch office at the foreign point, the carrier will not know
to whom to deliver the goods unless and until someone produces
an original copy of the lading, properly assigned to him by
the shipper. While the shipper may be willing to assign such a
lading to a bank for the purpose of selling or discounting the
draft to which the lading is attached, it being a non-negotiable
document, the bank cannot obtain a title to such a lading which
is free from possible claims from third parties. The bank
cannot be an innocent holder for value and obtain an absolute
title, as it would were the lading a negotiable one. This flaw
of title runs with all straight ladings, so we may just as well
state right here that the straight lading in any form does not give
a negotiating bank as good a title as the negotiable lading.

2. Consigning the Goods “Unto Buyer.”—If the lading is
in this straight form, the shipper has certainly lost his control
over the shipment because the carrier will regard the given
consignee as the only person to whom the goods may be de-
livered and the delivery will be made to him either with or
without the surrender of the corresponding straight lading.
Because of this, no bank will accept such a lading as collateral
as the bank cannot control the shipment. This form of lading
is generally used whenever the buyer has paid for the goods in
advance; if the shipper has thus been prepaid, he is quite satisfied
to have the buyer obtain the goods without the lading and the
shipper need not offer the lading as collateral. He would not
wish to finance the shipment when he has already been paid
by the buyer.



76 EXPORT-IMPORT BANKING

3. Consigning the Goods “Unto a Foreign Custom House
Broker.”—The broker may represent either the seller or the
buyer. The seller is not satisfied to indicate the buyer as the
consignee, so he endeavors to protect himself by using the name
of the broker. But in doing this he loses his control of the
shipment because the carrier will deliver the goods to the broker
either with or without the lading, and, of course, no bank will
wish to accept as collateral a useless document of this nature—
uscless for the purpose of collateral.

Whenever goods have been consigned to a broker representing
the scller the ladings may be sent to the broker dircct, with the
information that there will be attached to the draft drawn on
the buyer a delivery order, addressed to the broker, which will
be made available to the buyer upon his honoring the draft.
A carbon copy of the delivery order may also be sent to the
broker, in order that the original delivery order may be more
readily identified. If the broker represents the buyer, we have
the same situations as when the buyer, himself, is indicated as
the consignee. In such cases the shipper loses his control over
the shipment, the carrier will make delivery to the buyer’s broker
without requiring the surrender of the lading and, of course,
no bank will wish to consider the document as good collateral
when the document does not control the merchandise.

4. Consigning the Goods “Unto the Shipper’s Foreign
Agent.”—The situation here is similar to the situation created
when the goods are consigned unto a custom house broker
representing the seller. However, as the direct agent of the
shipper is, in a sense, an employee of the shipper, the shipper’s
rights and title to the goods are somewhat better protected
than when the consignment has been made to an independent
broker.

5. Consigning the Goods “Unto ———— Bank” (the
Negotiating Bank).—Whenever the shipper intends to sell or
to discount the draft to which the lading will be attached, he
may consign the goods to the negotiating bank. The shipper,
of course, loses his control of the merchandise the moment the
lading has been issued. Moreover, if the negotiating American
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bank has a branch operating in the same foreign city as the
undisclosed ultimate buyer, it may be said that the goods are
consigned unto the branch of the negotiating bank and not to
its head office in America. If the bank does not operate such a
branch, the carrier will be unable to deliver the goods to any-
one unless someone presents the straight bill of lading, duly
assigned to him. But this possibility will not make the lading
suitable as collateral because it is non-negotiable and cannot
be held by the bank as against others who can prove a superior
right to the lading and the goods covered by it.

6. Consigning the Goods “Unto Bank” (the Collect-
ing Bank).—The collecting bank may be a bank in the United
States, or its branch in the city of the foreign buyer, or an
independent foreign bank in that city. The shipper does not
wish to consign the goods to the buyer. He has no agent in the
foreign city or has not sufficient confidence in the agent. By
consigning to the collecting bank, he is calling upon the bank to
act as his agent for the purpose of withholding the shipment
from the buyer until the buyer has honored the relevant draft.
As a rule, however, the bank has not been previously consulted
and it may well be that it dislikes acting as the agent of the
shipper, especially when the shipper is not known to the bank.
With ladings of this type, the shipper loses his control of the
shipment, the lading must be produced to take dclivery, unless
the consignee bank is actually operating at the foreign point.

Straight bills of lading should be utilized only whenever the
carrier refuses to issue negotiable ones to the particular foreign
point or whenever the buyer has paid in advance. As the nego-
tiable lading is more desirable from the points of view of all
concerned, that form of lading should be utilized whenever
possible.

Classifications According to Situs of Goods

Bills of lading, both negotiable and non-negotiable, are also
classified with respect to the actual position or situs of the
goods at the time when the ladings are issued.
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“On Board” Bills of Lading.—When shipping space is ample
and sailings regular, the lading will recite that the goods have
been received on board the vessel which is to carry the goods.
This representation in the lading assures the holder of the lad-
ing as well as the original shipper that the goods are actually on
the steamer mentioned in the document and are not being held
on the dock for actual shipment by another stcamer. As a rule,
goods stowed away in the hold of a vessel are not put back on
the dock to make room for other goods. The exception to this
rule occurs during war emergencies, when the government may
order the discharge of all cargo already stowed away so that the
government may use the vessel for the transportation of impor-
tant war cargo. The “on board” bill of lading also offers some
legal advantages which, however, have no great value to the
shipper. The shipper and all intervening parties are satisfied
when assured that the goods have been placed on the indicated
carrying vessel.

Received-for-Shipment Bill of Lading.—Whenever the car-
rier issues and delivers to the shipper the bill of lading before
the goods have been placed on the vessel, the lading will recite
that the goods have been “Received for shipment by 7
Bills of lading of this form have several degrees, such as:

1. “Received for shipment”—without indicating the name of
the vessel, which may carry the goods.

2. “Received for shipment by steamer X, and/or following
steamers.”

3. “Received for shipment by steamer X.”

It will be noted that the hoped-for time of shipment becomes
progressively more certain. Under Form No. 1, no one can pos-
sibly determine when or by what steamer the goods may be
shipped. Under Form No. 2, the carrier places us on notice that
it is hoped to ship on the steamer X, but if that is not possible,
the shipment will go forward, in whole or in partial shipments,
by available steamers after steamer X has sailed. Under Form
No. 3, we are on notice that the goods are not on board but will
be shipped on steamer X. All three forms are predicated on the
understanding that the date of shipment may be considerably
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deferred. Even when the goods have been “received for ship-
ment by steamer X,” we cannot feel certain that the goods will
be placed on board of steamer X, which may be sent to dry dock
for repairs or may not be available for other reasons which will
excuse the carrier. A long delay may occur or another vessel
substituted.

Received-for-shipment bills of lading are issued whenever
conditions are abnormal and there is not ample shipping space
available. The carrier will permit the goods to be placed upon his
dock in the hope that a steamer will be available shortly. During
wartime the carrier himself may not know the date of the
arrival of a steamer, the length of time it may take cargo, or its
departure date. The government takes care of all that. Indeed,
the government may even prohibit the disclosure of the name of
the steamer when the steamer is in port and has actually taken
on the cargo. In wartime, it is dangerous to publish maritime
news. So long as the availability of ships is less than the de-
mand for ships, we shall have “Received-for-shipment” ladings.
But the “on board” lading is obviously the preferable form.

The “On Board” Endorsement.—QOftentimes the carrier will
issue a Rcceived-for-Shipment lading and a day or two later
actually place the goods on board. Under these circumstances,
and barring governmental interference in times of extreme
emergency, the carrier, upon request, will place an “On Board”
endorsement on the Received-for-Shipment lading, thus giving
the document the same force and effect as if originally issued as
an “On Board” lading. The endorsement, made by a rubber
stamp and signed by the carrier, merely reads “On Board SS
X.”

There are two special forms of ladings in the category of
Received-for-Shipment ladings which are in general use in the
cotton trade. They are the “Custody Bill of Lading” and the
“Port Bill of Lading.”

The Custody Bill of Lading.—When the bales of cotton have
been delivered to the carrier and the steamer which is to carry it
has not as yet reached the port where the cotton is held for ship-
ment, the lading issued by the carrier is called a Custody lading.
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The cotton is in the custody of the carrier but the steamer indi-
cated in the lading as the carrying vessel is not in port.

The Port Bill of Lading.—Under such a lading the cotton is
in the custody of the carrier and the carrying vessel is in port
but the bales have not as yet been placed on board.

These two forms of ladings arc given special significance
largely because cotton is shipped in large lots and is very valu-
able cargo. Many trucks are required to deliver to a pier ecnough
hales to fill the holds of a cargo vessel. It also takes days to
load the vessel. The shipper cannot afford to delay the negotia-
tion of the bills of exchange drawn in cover of the cotton until
the entire shipment, which may involve thousands of bales, has
been delivered to the carrier and the carrier has actually loaded
the vessel. The cotton is too valuable and the delay ties up too
much money. The shipper is given “Received-for-shipment” lad-
ings as the cotton is delivered to the carrier. Several ladings
may be issued to cover parts of the one shipment and the shipper
can immediatcly attach the ladings to drafts drawn on the
buyers and sell the drafts to his bankers. The huyers are satis-
fied that the shipment will come through in due course.

Other Forms of Bills of Lading

The Through Bill of Lading.—Whencver a carrier is obliged
to use the facilities of other carriers as well as his own facilities
for the purpose of transporting the goods from the city of the
seller to the city of the buyer, the carrier issues a “Through”
lading and the second and other interested carriers do not issue
their own ladings but honor the “Through’ lading issued by
the first carrier. These ladings may be issued by railroads at
interior points or by steamship companies at the seaboard. For
instance, the Union Pacific Railroad may issue a lading in
Ogden, Utah, covering goods destined for a buyer in Man-
chester, England. The lading is usually in non-negotiable form.
While the name of the steamship company or the name of a
particular steamer is not indicated on the lading, it does bear
the general routing instruction “via New York.” At Council
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Bluffs, Iowa, where the Union Pacific has its Eastern terminal,
the shipment may be turned over to the Chicago and North-
Western R.R. In Chicago, it may be turned over to the Erie
R.R. for the trip to New York. In New York, the Traffic De-
partment of the Erie will engage space on a vessel destined for
Southampton, England. When the goods arrive in Southamp-
ton they are shipped by rail to Manchester, the Southampton
office of the steamship company making the arrangements for
the rail shipment, Southampton to Manchester.

The one bill of lading issued by the Union Pacific in Ogden
will be the only shipping document issued to the shipper and, if
negotiable, must be surrendered to the English railroad in Man-
chester to obtain the shipment. While several carriers are in-
volved, all the connecting carriers are regarded as the agents of
the carrier which issued the bill of lading and all of them are
jointly and severally liable to the shipper and other holders of
the lading. If the goods have been lost or damaged in tran-
sit, the holder may sue all of the carriers involved or any par-
ticular one, depending upon circumstances. To be sure, should
the loss or damage occur while the goods are in the custody of
the stcamship company, the holder may have a claim against the
insurance company which covered the shipment from New
York to Southampton and no claim against any of the rail car-
riers. When engaging steamer space in New York, the New
York office of the railroad also covers the shipment with proper
insurance. If the freight and other charges are paid by the
shipper, the railroad in Ogden bases its charges upon the total
charges as made or to be made by cach connecting carrier, in-
cluding insurance premiums and fees for making the transship-
ment in New York.

Shippers and banks located at interior points of the United
States appear to be partial to the use of the “through” bill of
lading, and their position may be well taken. The goods are
placed with a reliable railroad which agrees to dcliver them to
the buyer in a foreign country. The railroad will purchase the
required cargo space at the seaboard on the first available vessel
after the goods arrive at the American port of shipment. It will
take care of all the other ocean shipping details. The shipper in
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the interior does not require the services of a foreign freight
forwarder at the seaboard.

We must remember that the “through” bill of lading is
in the nature of a “received-for-shipment” bill of lading, since
neither specifies definitely the vessel which is to carry the goods.
When shipping space is freely obtainable, the goods will go by
the first connecting vessel. When shipping space is not freely
obtainable, delays may result, but at such times the shipper at
the seaboard is in no better positon, because he, too, must hold
up his shipment until cargo space is available. Morcover, as a
class, railroads are the best customers of the steamship com-
panies and, oftentimes, can secure space more readily than an
individual shipper or freight forwarder at the seaboard. The
steamship company will wish to cooperate as much as possible
in order to prevent congestion in freight yards.

Shipper’s-Load-and-Count Bill of Lading.—Factories in the
interior have their own railroad sidings and are accustomed to
load freight cars on these rails in their own establishments.
The National Cash Register Co. in Dayton will ship a carload
of goods to New York intended for several large buyers in the
New York territory. When the car is fully loaded the railroad
in Dayton is notified and the carrier will pick up the car and
start it on its way to New York. As the carrier did not pack
the car, he has no personal knowledge of its contents and must
take the word of the shipper as to the number of cases and other
details making up the carload shipment. All interested parties
are placed on notice as to this situation by an endorsement
placed on the lading by the carrier reading “Shipper’s Load and
Count,” thus bringing into being the Shipper’s-Load-and-Count
lading. If any resulting damage is due to improper packing,
the carrier is absolved from responsibility. The carrier will
deliver to the consignees whatever there may be in the freight
car, irrespective of the count and description of the several ship-
ments which may appear on the ladings.

Spent and Partially Spent Bills of Lading.—If the carrier
has delivered the merchandise to the consignee of a negotiable
bill of lading without the surrender of a signed original copy of
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the lading, the outstanding bill of lading is said to be spent,
which is another word for “‘used up.” The carrier is, of course,
liable but, in all probability, the delivery was made against the
guaranty of a bank or against a suitable bond of indemnity.
Also, whenever goods are released against one original copy of
a set of three copies, the second and third original copies are
also popularly regarded as spent bills of ladings.

At times a carrier is required to release a portion of the
shipment covered by the bill of lading. The buyer may not be
in a position to pay for the entire shipment immediately upon
the arrival of the shipment. If he be an importer of 1000 bags
of coffee, and the shipper may permit partial deliveries against
payment, he may pay for 500 bags and ask the bank holding the
documents to obtain the release of 500 bags. As the bill of
lading covers 1000 bags, as soon as the 500 bags are released,
the lading becomes spent as to these 500 bags, and we have a
partially spent lading. It is incumbent upon the carrier to
endorse partial deliveries on the lading and if third parties are
misled and incur losses because of the neglect to so endorse, the
carrier is liable.

Forwarder’s Bills of Lading.—A bill of lading issued by a
freight forwarder in his own name and for his own account is
popularly known as a Forwarder’s Bill of Lading. (Sce Form
4, page 87.) A freight forwarder is not a common carrier in
the scnse of a railroad or stcamship company. He may have a
fleet of trucks and be regarded as a trucking common carrier by
maintaining an established trucking service between two points
but that is as near as he can come to being a common carrier.
The forwarder sells his services, not transportation. He can
sell his services to whomsoever he pleases and withhold his serv-
ices from whomsoever he pleases. With few exceptions, freight
forwarders are not very strong financially. They do not require
much capital as their stock in trade is service. Their largest
outlay is for the payroll of their employees. They buy shipping
space for their principals with funds furnished them by their
principals. The forwarder’s bill of lading is not a contract
between the shipper and the carrier but a contract between the
shipper and the forwarder. When the forwarder delivers the



84 EXPORT-IMPORT BANKING

goods covered by his own lading to the carrier, the carrier
regards the forwarder as the shipper and the carrier’s lading is
issued accordingly. It follows, therefore, that in case of loss
or other difficultics the shipper or others who hold a forwarder’s
lading must proceed against the forwarder and not against the
carrier employed by the forwarder.

How good is the forwarder’s bill of lading? It is as good
as the forwarder. It is as good as any other written contract
depending upon the financial standing of the parties to the
written contract. The ladings of some financially strong for-
warders may give the holders even more protection and security
than the ladings of some weak steamship companies.

While, generally speaking, the forwarder’s lading is not so
good as the lading issued by a first class carrier and does not
always serve as good collateral, it does have its proper place in
the shipping world. A merchant in Valparaiso, Chile, may place
small orders with ten different American manufacturers. As-
suming the minimum bill of lading charge of the carrier is $20.
for each bill of lading, these ten small orders may involve a total
shipping charge of $200. All steamship lines have minimum
charges. If it were possible to combine these ten orders, the
probabilities are the same could be packed in one or two cases
and the ocean freight on the one or two cases may be only $40.
as compared with the charge of $200. on ten separate small ship-
ments. In order to combine the ten separate orders into one
shipment, the foreign buyer will instruct the individual shippers
to ship to X Forwarding Company in New York and that the
forwarder thus designated will issue and forward to each
shipper a bill of lading which the shipper may utilize as he sees
fit. Each shipper is supplied with a bill of lading indicating the
shipper by name and indicating the consignee as the shipper
may direct.

As soon as all ten orders have been received by X Forward-
ing Company, the forwarder packs them into one or two cases
and ships the cases to the forwarder’s branch office or corre-
spondent forwarder in Valparaiso, with the information that he,
the forwarder, has issued ten separate bills of lading against the
shipment and the individual ten packages are to be released to
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the buyer in Valparaiso against the surrender of the correspond-
ing ladings. Each bill of lading bears shipping marks corre-
sponding to the marks appecaring on the individual packages so
that the branch or correspondent of the New York forwarder
has no difficulty in matching the different ladings against the
corresponding packages.

Insofar as the steamship company is concerned, the X For-
warding Company is the shipper and the consignee indicated in
the lading of the stcamship company is the consignee. The
contract of the steamship company is with the forwarder and
not with the ten individual shippers whose identity is not known
to the carrier. To be sure, the forwarder makes a charge for
this service but this charge and the freight on the one or two
cases make up a total charge considerably less than the $200. to
be paid on ten separate small shipments. This arrangement
also enables each individual shipper to control his own shipment
because the forwarder gives each shipper a separate document
and agrees not to release the goods to the ultimate buyer in
Valparaiso unless the forwarder’s lading is presented and sur-
rendered to the Valparaiso branch or correspondent of the New
York forwarder.

When Negotiable Bills of L.ading Are Not Issued.—Steam-
ship companies operating to several Latin American countries
decline to issue “to order” or negotiable form of bills of lading
and insist that all shipments to these countries be covered by
“straight” or non-negotiable bills of lading, consigning the
property unto the buyer or unto some other person at the foreign
port. The reason for this is that the carriers feel that the nego-
tiable bill of lading may not sufficiently protect its holder, thus
creating lawsuits for the carrier. As a rule, the stcamer unloads
the property into the custody of the customs authorities. But
the customs authorities, being a branch of government, will
follow governmental rules and regulations when releasing mer-
chandise and not necessarily the wishes and instructions of the
steamship companies which have placed the property into their
custody. Whenever, therefore, the mercantile usages of a con-
signee country do not accord a negotiable lading the rights
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generally accorded such a document, the carrier may be con-
fronted by lawsuits.

A sovereign government cannot be sued in its own courts
without its consent and if an aggrieved party wishes to take
action he is obliged to confine the action against the carrier.
The carrier attempts to avoid this situation by declining to issue
negotiable ladings. A waiver freeing the carrier from respon-
sibility, executed by the shipper in favor of the carrier, will not
cure the difficulty for the reason that a negotiable bill of lading
may be negotiated (sold) to an innocent holder for value and it
may be such holder who will allege and prove negligence upon
the part of the carrier in releasing the property, for instance,
without the surrender of the lading. The identity of holders for
value cannot be predetermined.

Without attempting to mention all countries wherein the ne-
gotiable bill of lading is not accorded the usual rights, it would
appear that shipments going to Colombia, Venezuela, Domini-
can Republic and Honduras must be handled under non-nego-
tiable straight ladings. In the Dominican Republic it appears
that a buyer may obtain the shipment intended for him from
the customs against a bond executed by any two other local mer-
chants without surrendering the corresponding bill of lading
even though such lading may be in “to order” form.

American exporters shipping to these countries attempt to
circumvent the difficulty in several ways whenever they feel they
are not in position to consign shipments to certain buyers direct
by using ‘“‘straight” bills of lading. If the local agent of the
exporter is responsible, the goods may be consigned to this agent,
with the understanding that he will make the shipment available
to the buyer just as soon as the buyer has accepted or paid the
corresponding draft. But oftentimes the credit standing of the
agent is less desirable than the credit standing of the buyer and
under such circumstances the exporter will consign the shipment
to a bank in the same locality as the buyer, usually selecting the
correspondent of the American bank which is to undertake the
collection of the covering draft. There is no objection to this
procedure, providing the exporter has first obtained the consent
of the American bank and also of the foreign bank.
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Generally speaking, American banks dislike this procedure
because they may be called upon to incur liabilities with respect
to shipments which are not contemplated in their ordinary col-
lection service. Because the hank is the direct consignee of the
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shipment, the customs authorities will look to it and not to the
real buyer for the payment of the import duties and possible
storage charges, fines, etc. Again, when a bank at a foreign
point constantly appears as the direct consignee of merchandise,
the importing clients of that bank are apt to obtain the erroneous
impression that the bank itself is in the importing business and




SUBJECT ALWAYS TO THE TERMS, CONDITIONS AND EXCEPTIONS OF THIS

1. The Company assumes no liability as a carrier, and undertakes only to use reasonable
care in the selection of carriers, truckmen, forwarders, lightermen, warehousemen, agents and
others to whom it may entrust the goods for transportation, handling and/or delivery and/or
storage or otherwise.

2. The Company is authorized to select and engage carriers, truckmen, lightermen, for-
warders, agents, warehousemen and others, to transport, store, deal with and deliver the goods,
all of whom shall be considered the agents of the Sender, and the goods may be entrusted to
such agencies subject to all conditions as to limitation of liability for loss or damage, and to
all rules, regulations, requirecments and conditions, whether printed, written or stamped,
appearing in bills of lading, receipts or tariffs issued by such carriers, truckmen, lightermen,
forwarders, agents, warehousemen and others.

3. Inasmuch as carriers limit their liability to a nominal sum for loss or damage, unless
a freight rate based on valuation is made with said carriers,—the Company must receive at
the time when forwarding instructions are given, special written instructions from the Sender
to pay such higher freight rate based on valuation; otherwise the valuation placed by the
Sender on the goods shall be considered as solely for customs and insurance purposes, and
the goods will be delivered to the carriers, subject to all their limitation of lability. Such
special written instructions indicating value do not in any manner relate to insurance.

4. The Sender has the option of paying a special compensation to the Company based
upon a value in excess of $50.00 per package, in case of any loss or demage from causes
which would make the Company liable, but such option can be exercised only by special
written agreement made with the Company, prior to shipment, which agreement shall indicate
the limit of the Company’s liahility and the special compensation for the particular risks by
it to be assumed, and be attached hereto or endorsed hereon by a duly authorized officer of
the Company;—otherwise the Sender agrees that the Company's liability for any loss or
damage to the goods for any cause which would make the Company liable shall not exceed
the sum of $50.00 far each package (or the invoice thereof, if less), and any partial loss or
damage for which the Company might be liable, shall be adjusted pro-rata on the basis of
the valuation of $50.00 per package, or the invoice value thereof if less.

5. In no event shall the Company be liable for any act, omission or default in connection
with the within shipment, unless a written claim therefor shall be presented to it at its office
in New York within six (6) months from date of shipment of the goods to the Company,
in a statement to which sworn proof of claim shall be attached. No suit to recover any claim
or demand hereunder shall in any event be maintained against the Company unless instituted
within three (3) months after presentation of the said claim as above provided. The pro-
visions of any and all Statutes of Limitations are hereby expressly waived.

6. It is agreed that any claim or demand for loss, damage or delay, or any other cause,
shall be only against the carriers, truckmen, lightermen, forwarders, agents, warehousemen
or others in whose actual custody the goods may be at the time of such loss, damage or delay,
and that the Company shall not be liable or responsible for any claim or demand from any
causze whatsoever, unless in each case the damages alleged to have been suffered be proved to
be caused by the negligence of the Company, its officers or employces, in which event the
limitation of liability set forth in paragraph number 4 hereof shall apply.

7. The Company shall not be obliged to incur any expenses or advance any money in
connection with the forwarding of the goods, unless the same is previously advanced to the
Company by the Sender on demand.

8. The Company shall have a general lien on any property of the Sender in its possession,
for all claims for charges and expenses incurred in connection with any shipments of the
Sender, and if such claim remains unsatisfied for thirty (30) days after demand for its pay-
ment is made, the Company is given the right to sell at public auction or private sale, without
notice to the Sender, the goods, or so much thercof as may be necessary to satisfy such lien,
and apply the nct procceds less the expenses of such sale, to the payment of its charge.

9. The seizure of the goods by any Government, or by lcgal process shall not affect the
liability of the Sender to the Company in respect to the payment of all charges.

10. If the forwarding of the goods from the seaboard is, or in the opinion of the Company
is likely to be prevented or delayed beyond the usual time thereof either directly or indircctly by
war, civil commotion, insurrection, blockade or other hostilities, or by strikes, labor ~dis-
turbances or stoppage of labor of carriers, employees, or others, or by lockout by the carriers
or others, the Company may at its discretion but at the risk and expense of the Sender store
the goods, and charge all expenses and service incurred therchy to the Sender, and the
Company shall be entitled to and have a lien upon the goods for such services and expenses.

11. In the event of the goods being refused at destination or remaining unclaimed at
destination or any transshipping point in the course of transit or being returned for any
reason, the Sender shall ncvertheless pay the Company all charges and expenses in connection
therewith, and shall be subject to the provisions of paragraphs 8 and 9 hereof. Nothing herein
contained shall obligate the Company to arrange for the return or storage of the goods.

12. The compensation of the company for its services shall be included with and is in
addition to the rates and charges of all carriers and other agencies selected by the Company
to transport and deal with tﬁe goods. The Company’s compensation shall also include all
brokerages, commissions, and sums received by the Company from carriers, insurers, and
others in connection with the shipment.

ISSUED AT NEW YORK IN TRIPLICATE, ONE OF WHICH
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CONTRACT AND WHICH ARE HEREBY MUTUALLY AGREED AS FOLLOWS:

13. Charges do not include charges in foreign countries for duties, customs or revenue
items, service for customs, clearance, port or terminal charges, or expenses or cartage to con-
signee’s local address, none of which expense are rcquired to be advanced by the Company.

14. The Company shall be under no obligation to arrange for any insurance on the pack-
ages herein described on behalf of the Sender or holder hereof and any insurance to be
effected by the Company shall be provided by special written agreement; but, insofar as the
Company may be responsible to the Shipper, the Company shall be entitled to_the benefit of
any insurance effected on the goods and to any payments or loans made by the insurer thereon
in any manner whatsoever.

15. It is further agreed that, since neither the carriers which will transport and handle
this shipment, nor the Company will have any control over the shipment while in custody of
government officials, a full and complete delivery shall be deemed to be made when the goods
have been delivered to custom house, government or other authorities as required by the law
or customs regulations then and there in force. .

16. The Company may cause the goods to be stored at the expense and risk of the Shipper,
and/or of the goods, if unusual delay occurs enroute, or delivery is prevented by causes
beyond the Company’s control, and, if acceptance is refused, or the goods unclaimed, at desti-
nation, the Company shall not he obligated to arrange for disposition or return of the goods,
but the goods shall be at sole risk of Shipper, consignee and/or owner thercof.

In the event that this shipment originates at an interior point in the United States
or Canada, the Company shall be under no obligation to take any action until a reasonable
time after the Company has received a notice from the railroad company, express company
or other carrier of the arrival of such shipment at the port of exportation.

18. The Shipper undertakes to mark plainly the contents of all packages containing ex-
plosives or other dangerous articles, and assumes all responsibility for failure to do so;
also, for not conforming with customs, quarantine or other laws, regulations or requirements,
and for undervaluation or misdescription of the goods; and the Shipper agrees to pay and
reimburse the Company for all fines and expenses incurred by non-compliance with any of the
laws and regulations aforesaid, and to hold the Company harmless therein; and the Company
may direct the stoppage, storage, sale, or any other disposition of the goods necessitated by
the Shipper’s default therein.

1 If specially ' stated in the place reserved on this contract, the Company will make
reasonable effort to select and arrange with forwarders, carriers or other agencies for the
reforwarding of the packages hereinafter described beyond the port of arrival of the steam-
ship transporting the same. In selecting such agencies, carriers, truckmen, lightermen, for-
warders, warchousemen and others to reforward, transport, store, deal with or deliver the
packages, the Company only undertakes to use reasonable care in their selection, and may
entrust to the foregoing agencies or any of them the said packages, subject to all conditions
as to limitation or liability for loss or damage, and to all rules, regulations, requircments,
whether printed, written or stamped, appearing on bills of lading, rcceipts, or in tariffs issued
by such agencies, carriers, truckmen, lightermen, forwarders, warehousemen and others, and
subject likewise to local and general customs affecting the same and to the terms of this
agreement,

20. The Sender, holder or transferee hereof agrees to accept from the Company, or from
carriers, truckmen, lightermen, forwarders, warehousemen and others who may be selected
by the Company to transport, store, deal with and deliver the goods at the port of arrival or
other places, a bill of lading, delivery order or other document entitling such sender, transferee
or holder to receive delivery of the goods from the carrier, truckman, lighterman, forwarder
and other agencies to whom the goods may be entrusted, in whose possession the said goods
may be at the port of arrival or destination, and the delivery of such bill of lading, delivery
order or other document to the sender, transferee or holder hercof, shall be full performance
of all of the Company’s obligations hercunder with respect to the forwarding and reforwarding
of said goods.

21. If the packages hercin are consigned to “ORDER” the surrender of this contract duly
endorsed shall be required before the delivery of the packages at destination, and if so con-
signed the Company is hereby authorized by the Sender or holder hercof to effect delivery of
said packages to any person presenting this contract so endorsed; and, the cffecting of such
delivery to any person presenting this contract so endorsed, shall be a full performance of
the duty of the Company hereunder. The Company shall not owe any duty to notify the
consignee or others of the arrival or disposition of the packages nor be liable for any loss or
damage arising from failing so to do. If the packages herein are NOT consigned to “ORDER,”
then said packages may be delivered without requiring the production of presentation of
this contract.

22. All disputes and suits hercunder shall be determined in accordance with the laws of
the State of New York.

23. No agent or employee of the Company shall have authority to alter or to waive any
of the provisions of this contract.

24. In accepting this contract the Sender and the holder of this contract expressly ratify
and agree to be bound by all its stipulations, exceptions and conditions whether written,
printed or stamped hereon or affixed hereto, as fully as if they were all signed by such
Sender and holder and to expressly waive any right to prior inspection of bill of lading or
receipt of any carriers or others to whom the packages are or may be entrusted for transportation,
or for any other purpose.

BEING ACCOMPLISHED THE OTHERS STAND VOID.
Henjes Jr. Inc.
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hence is their direct competitor. If the prior consents of the
consignee banks have not been obtained, the banks may decline
to protect the shipment when difficulties arise and the goods may
be sold by the customs authorities in order to realize, in whole
or in part, the duties, storage charges, and fines assessed against
the shipment.

Perhaps the best way for the American exporter to protect
himself, when being compelled to use “straight” bills of lading,
is to consign the shipments to a reputable freight broker and
forwarder located in the buyer’s port. Banks will gladly supply
the names of such brokers and will also give the shippers full
credit reports on the names thus suggested. Naturally, the banks
must not be held responsible for the acts and omissions of the
brokers. Assuming the shipper is satisfied with the standing of
the broker, he will consign the goods unto the broker, (straight
bill of lading), send the broker the ladings direct, together with
a carbon copy of a delivery order addressed to the broker, and
advise the broker that when the original delivery order is sur-
rendered to him by the buyer, he may release the goods to the
buyer free of payment. The shipper will then attach to the
draft drawn on the buyer the original delivery order in lieu of
the bill of lading. He will instruct the collecting bank to release
the delivery order to the drawee (the buyer) when the drawee
honors the draft by accepting it, if it be a time draft, or by pay-
ing it, if the draft is payable at sight. Foreign brokers extending
this service make a nominal charge, but the procedure does give
the shipper the protection which he otherwise will not have when
being obliged to utilize “straight” bills of ladings.

The great majority of shippers to these countries prefer to
consign their shipments to their buyers direct but, of course,
exercise or should exercise greater care in checking the credit
standing of the buyers.

Endorsing Bills of Lading

Passing Title to Non-negotiable Bills of Lading.—If the
bill of lading is in non-negotiable form, title to it cannot be
passed by an endorsement in blank or by a special endorsement
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calling upon the carrier to deliver the involved goods to the
order of a named third party. Title to a non-negotiable instru-
ment is passed by an assignment which is in the nature of a bill
of sale. In other words, the non-negotiable lading is a chattel
and may be sold in the same manner as any other chattel. If the
purchaser of a non-negotiable lading wishes to have standing
with the carrier, he must be in a position to submit a document
from the consignee indicated in the lading evidencing the sale of
the bill of lading to the purchaser. The assignment serves this
purpose and may be evidenced either by a short form of assign-
ment indicated on the back of the bill of lading or by a separate
assignment form attached to the lading. Whenever the assign-
ment is noted on the bill of lading itself, its wording is about
as follows:

For value received, we hereby assign and set over to and unto
—(the assignee)—all our right, title, and interest in the within
document and the property covered thereby.

(Signature of assignor)

The purchaser of a non-negotiable bill of lading, however,
holds the lading subject to the prior rights—equities—of third
parties in the lading and the goods covered by it. An instrument
or document which is non-negotiable per se cannot he made
negotiable by endorsements in negotiable form. This rule is
oftentimes overlooked and non-negotiable ladings are endorsed
in the same manner as are negotiable instruments—by blank and
by special endorsements—instead of being assigned. This prac-
tice is dangerous since the courts are apt to hold that there was
no legal transfer of title.

Passing Title to Negotiable Bills of Lading.—A negotiable
bill of lading may be endorsed in blank or to the order of a third
party in the same manner as a check, but with somewhat differ-
ent effect. The bill of exchange calls for the payment of a fixed
amount of money and every endorser of a bill agrees, in effect,
that if the person primarily liable for its payment does not pay,
he, the endorser, will pay the money involved to the holder of the
bill.
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This rule could not possibly be extended to the endorsers of
bills of lading because such documents cover property of vary-
ing grades and values and it would be impossible for such an
endorser to complete an operation by tendering other property.
The endorser of a bill of lading, however, does make the fol-
lowing four warranties, unless a contrary intention appears in
the endorsement itself. These are:

1. That the bill is genuine. Obviously, the endorser does
not intend to pass title to a worthless piece of paper, especially
when he is to obtain value for it.

2. That he has the legal right to transfer it. This warranty
means that the endorser has not obtained possession of the docu-
ment through fraud but is the actual party at interest with re-
spect to the underlying property.

3. That he has knowledge of no fact which would impair
the validity or worth of the bill of lading. This warranty may
cover a number of situations. Let us assume that the lading has
heen stolen and purchased by the endorser at a much lower price
than the actual value of the property. Under such circumstances
he would be transferring a lawsuit instead of the property men-
tioned in the lading. Again, let us assume that the property has
been destroyed by fire while in the custody of the carrier, and
that he has knowledge of that fact. IIe would, again, be trans-
ferring a lawsuit to the endorsee.

4. That the property is merchantable and fit for its given
purpose. If this warranty were not made, the lading may again
turn out to be a piece of worthless paper. If, for instance, the
goods are perishable and have suffered damage in transit not
chargeable to the carrier, the endorser will be selling “unmer-
chantable” goods instcad of the sound and saleable property
mentioned in the document. The property may be of such a
nature which cannot be sold to the public prior to the obtaining
of a governmental inspection certificate. Such certificate may be
withheld on the ground that the commodity is not fit for human
consumption, although it had been intended for such use. There
must be an exact similarity between the property as described in
the lading and the property itself. The bill of lading is the
property, and in view of the fact that the property described
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cannot be personally inspected, the endorser warrants that it is
merchantable and fit for its given purpose.

These warranties apply, however, only when the bill of
lading itself has been endorsed and delivered to someone, for
value. In such cases it is the lading which is actually sold or
negotiated. For instance, let us assume that the Ottoman Bank
in Ankara, Turkey, has shipped ten bales of tobacco to New
York, consigned to the order of The National City Bank of New
York, with instructions to sell the tobacco at best obtainable
prices. The consignce bank promply makes the sale to X & Co.,
receives payment, and endorses the bill of lading either in blank
or to the order of X & Co., and dclivers it to the buyers. In a
case of this character the bank necessarily makes the four im-
plied warranties mentioned above, as, otherwise, the bank would
be selling a piece of paper—the bill of lading—for a fancy price.

More often, however, banks are not in this position when re-
quired to cndorse bills of lading consigning merchandise to
their order. For instance, if the Turkish bank had previously
sold the tobhacco to X & Co. and had drawn a sight draft on the
buyers and had attached to it the bill of lading, consigning the
propertv to the order of the New York bank, with instructions
to deliver the lading to X & Co. against the payment of the
sight draft, it would be incumbent upon the consignee bank to
endorse the document before delivering it to X & Co. but in
such a case the bank would not be considered as making the
above four warranties but merely passing title to a docunient
extended to its order. The bill of lading is the collateral for the
draft. It may be good collateral or bad collateral; the bank is
collecting the draft only and not necessarily the value of the
tobacco.

It follows, therefore, that the endorser of a bill of lading
makes these warranties when he negotiates or sells the lading
itself. But if the lading is attached to a draft or note which
must receive attention before the lading is to be surrendered to
the endorsee, the endorser does not make the warranties. This
rule is followed in all foreign and inter-state operations gov-
erned by our Federal laws but may not be the settled rule of law
in all the states wh=n intra-state operations are involved. Be-
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cause of these difficulties and more particularly because it is
difficult at times to determine if the lading itself is the thing
negotiated or merely serves as the collateral for another docu-
ment such as a bill or note, banks invariably waive the warran-
ties when being obliged to endorse hills of lading by the use of
an endorsement which reads substantially as follows:

The X Bank of New York hereby gives notice to all parties
concerned that it does not warrant and will not be responsible
for the genuineness of this document or any document hereto
attached nor for the existence, quantity, condition, or delivery
of goods purporting to be covered thereby.

DELIVER TO THE ORDER OF

THE X BANK OF NEW YORK

Assistant Cashier

Difficulty arises, however, when a bank is negotiating the
bill of lading itself and the endorsee will properly object to the
waiver-endorsement which the bank uses and insists that the
endorsement be made unconditionally. In such cases the bank
must rely upen its principal, be the principal a client or corre-
spondent bank, and may call upon the principal to defend any
suit brought against the endorser bank based upon the warran-
ties implied in the endorsement. If the endorser bank, through
a chain of circumstances, can rely absolutely upon the standing
of the principal, it should not hesitate to supply an uncondi-
tional endorsement.



CHAPTER 6
MARINE INSURANCE ON CARGO

Of all the different types of insurance, the most interesting is
marine insurance. No one appears to know just where the prac-
tice of insuring sea shipments first began but some scholars
have discovered certain principles of marine insurance in use
some twenty-five hundred years ago. Suffice it to say that marine
insurance is as old as ships. It is said, moreover, that the earliest
English policy of marine insurance is dated in the year 1680
and the probabilities are that that policy is the earliest of any
throughout the world in the form of the policy as we know it
today.

Lloyd’s.—Were we able to go back some 250 years to Ed-
ward Lloyd’s coffee house in London, we would meet a number
of English gentlemen of means who frequented that social
center and who were in the habit of insuring hulls and cargoes
on the high seas. Taking into consideration the condition of the
ship and the particular voyage which it was about to take, a
number of these gentlemen fixed the premium to be charged and
jointly insured the ship and its cargo against the so-called perils
of the sea, each one being responsible for a specified percentage
of any loss in exact proportion to the premium received by him.
If Mr. A received 5 per cent of the total premium charged, he
would be responsible for 5 per cent of the losses sustained in the
voyage. This was the beginning of Lloyd’s which has developed
into one of the gr