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Lecture VI

NATURAL JUSTICE

...[I1t is beyond doubt that there are certain canons of judicial con-
duct to which all tribunals and persons who have to give judicial or quasi-
Judicial decisions ought to conform. The principles on which they rest
are, we think, implicit in the rule of law. Their observance is demanded
by our notional sense of justice.

—THuE COoMMITTEE ON MINISTERS’ POWERS

A monkey does not decide an affair of the forest.
—ThuEe KicANDA PROVERB

Doth our law judge any man before it hear him and know what he

doeth.
—Joan

1. General
2. efinition
3. Historical background
4. Principles of natural justice and statutory provision
5. Principles of natural justice and administrative orders
6.~_Pfinciples of natural justice
(1) Bias or interest ~

General

Meaning

Principle explained

Types of bias— v/

(A) Pecuniary bias

(B) Personal bias

(i) Personal friendship
(i) Personal hostility
(iii) Family relationship
(iv) Professional relationship
(v) Employer and employee
(C) Bias as to subject-matter

General

[ 115)



116 LECTURES ON ADMINISTRATIVE LAW

(i) Partiality
(21) Departmental bias
(#ii) Prior utterances and pre-judgment of issues
(iv) Acting under dictation
Test : Real likelihood of bias
(2) Audi alteram partem
Principle explained
(A) Notice
(B) Hearing
7. Oral or personal hearing

8. Right of counsel
9. Speaking orders

1. GENERAL

Natural justice is an important concept in administrative law.
In the words of Megarry, J.1it is ‘justice that is simple and cle-
mentary, as distinct from justice that is complex, sophisticated and
technical’. The principles of natural justice or fundamental
rules of procedure for administrative action are neither fixed nor
prescribed in any code. They are better known than described
and easier proclaimed than defined.2 ‘Natural justice’ has meant
many things to many writers, lawyers and systems of law. It has
many colours and shades and many forms and shapes. According
to de Smith, the term ‘natural justice’ expresses the close relation-
ship between tmmmom;)rafmg aman
1mpfé§§we ancestry. It is also known as Mtlal Justlce ,
fundament\l‘j‘nstrce ‘universal justice’ or ‘fair play in action’.

Itisa | isa great humamsmg principle mtended to mvest 1aw with

In Wiseman v. Bomeman“, it is observed :

.[T]he conception of natural justice should at all stages
guide those who discharge judicial functions is not merely an
acceptable but is an essential part of the philosophy of the law. . ..
(emphasis supplied)

Jokn v. Rees, (1969) 2 All ER 274.

Abbot v. Sulivan, (1952) 1 KB 189 (195).

Judicial Review of Administrative Action, (1973), p. 135.
1971 AC 297: (1969) 3 All ER 275,

.

o
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2. DerINITION

Itis not possible to define precisely and scientifically the
expression ‘natural justice’. It is a vague and ambiguous concept
and, having been criticised " as ‘sadly lacking in_precision’®, has
been consigned more than once to the lumber room.® Itisa
confused and unwarranted concept and encroaches on the field of
ethics.” ‘Though eminent judges have at times used the phrase
‘the principles of natural justice’, even now the concept differs
widely in countries usually described as civilised.?

It is true that the concept of natural justice is not very clear
and mfore, itis not possxblevft?) define it ; yet the principles of
natural justice are accepted and enforced. In reply to the
aforesaid criticisms against natural justice, Lord Reid in the
historical decision of Ridge v. Baldwin® observed :

In modern times opinions have sometimes been express-
ed to the effect that natural justice is so vague as to be practi-
cally meaningless. But I would regard these as tainted by
the perennial fallacy that because something cannot be cut

and dried or nicely weighed or measured therefore it does not
exist....

3. HisToricAL BACKGROUND

According to de Smith,!? the term ‘natural justice’ expresses
the close relationship between the Common Law and the moral
principles and it has an impressive history. It has been recognised
from the earliest times: it i3 not judge-made law. In days bygone
the Greeks had accepted the principle that ‘no man should be
condemned unheard’. The historical and philosophical founda-
tions of the English concept of natural justice may be insecure,
nevertheless they are worthy of preservation. Indeed, from the

5. Hamilton, L. J. in R. v. Local Government Board, LEx Parte Alridge, (1914) 1
KB 160 (195).

de Smith (supra) p. 134.
Local Government Board v. Alridge, (1915) AC 120.

Maugham, J. in Maclean v. The Workers’ Union, (1929) 1 Ch D 602.
(1964) AC 40 (64).

Judicial Review of Administrative Action, (supra), p. 134.

SeeNo

—_



118 LECTURES ON ADMINISTRATIVE LAW

legendary days of Adam and of Kautilya’s Arthashashira, the rule
of law has had this stamp of natural justice which makes it
social justice.1!

.
4. PriNcIPLES OF NATURAL JUSTICE AND STATUTORY
Provisions

Generally, no provision is found in any statute for the obser-
vance of the principles of natural justice by the adjudicating autho-
rities. Then, the question then arises as to whether the adjudicat-
ing authority is bound to follow the principles of natural justice.
The law is well-settled after the powerful pronouncement of

Byles, J. in Cooper v. Wandsworth Board of Works'?, wherein His
Lordship observed :

A long course of decisions, beginning with Dr. Bentley’s
case and ending with some very recent cases, establish that,
although there are no positive words in the statule requiring that the
parly shall be heard, yet the justice of the common law will supply
the omission of the legislature. (emphasis supplied)

de Smith!3 also says that where a statute authorising inter-
ference with property or civil rights was silent on the question of
notice and hearing, the courts would apply the rule as it is ‘of
universal application and founded on the plainest principles of
natural justice’. Wade! states that the rules of natural justice
operate as implied mandatory requirements, non-observance of
which invalidates the exercise of the power. He adds, ‘the pre-
sumption is, it (natural justice) will always apply, however silent
about it the statute may be’.18

The above principle is adopted in India also. In the famous
case of A. K. Kraipak v. Union of India'®, speaking for the Supreme
Court, Hegde, J. propounded :

11. Per Krishna Iyer, J. in Mohinder Singh Gill v. Chief Ele. Comsr., (1978) 1
SCC 405 (432) : AIR 1978 SC 851 (870).

12. (1863) 14 CBNS 180 (194).

13.  Judicial Review (supra), p. 139.

14.  Administrative Law, (1977), p. 395.

15. Ibid. at p. 429.

16. . (1969) 2 SCC 262: AIR 1970 SC 150.
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The aim of the rules of natural justice is to secure
justice or to put it negatively to prevent miscarriage of justice.
These rules can operate only in areas not covered by any law validly
made. In other words they do not supplant the law of the land but
supplement it.)? (emphasis supplied)

Very recently, in Maneka Gandhi v. Union of India“,‘Beg,
C. J. observed : -

-

It is well established that even where there is no
specific provision in a statute or rules made thereunder for
showing cause against action proposed to be taken against an
individual, which affects the rights of that individual, the
duty to give reasonable opportunity to be heard will be
implied from the nature of the function to be performed by
the authority which has the power to take punitive or damag-
ing action.

5. PrincipLEs oF NATURAL JUSTIGE AND
ADMINISTRATIVE ORDERS

There is no dispute that the principles of natural justice are
binding on all the courts, judicial bodies and gquasi-judicial
authorities. But the important questions are: Whether these
principles are applicable to administrative authorities? Whether
those bodies are also bound to observe them? Whether an
administrative order passed in violation of these principles is
ulira vires on that ground? Formerly, courts had taken the view

that the principles of natural justice were inapplicable to adminis-
trative orders. In Franklin v. Minister of Town and Country Planning",
Lord Thankerton observed that as the duty imposed on the
Minister was merely administrative and not judicial or quasi-
Jjudicial, the only question was, whether the Minister has complied
with the direction or not. In the words of Chagla, C. J.2 ‘it
would be erroneous to import into the consideration of an ad-
ministrative order the principles of natural justice’. In Kishan

Chand v. Commissioner of Police?', speaking for the Supreme Court,

17. (1969) 2 SCC 262 at. p. 272: AIR 1970 SC 150, 156.

18. (1978) 1 SCC 248 (402) : AIR 1978 SC 597 (611).

19.  (1947) 2 All ER 289.

20. Bapurao v. State, AIR 1956 Bom. 300 (301): BLR 418 (422),
21. AIR 1961 SC 705 (710, : (1961) 3 SCR 135 (147-48).
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Wanchoo, J. (as he then was) observed :

The compulsion of hearing before passing the order
implied in the maxim ‘audi alteram partem’ applies only to
Jjudicial or quasi-judicial proceedings.
wved by Lord Denning??, at one time it was said

that the principles of natural justice applied only to judicial
Rroceedings and not to _administrative _proceedings,” but ‘that

— -_—“——'/—’. . .
heresy was scotched’ in Ridge v. Baldwin®. Wade? states that

the principles of natural Jjustice are applicable to ‘almost the

whole range of a Iministrative powers’. In Breen v. Amalgamated
Engineering Union?5, Lord Denning observed: It is now well
settled that a statutory body, which is entrusted by statute with
a discretion, must act fairly. It does not matter whether its
functions are described as judicial or quasi-judicial on the one
hand, or as administrative on the other hand.”” Lord Morris
declares :

We can, I think, take pride in what has been done in
recent periods and particularly in the field of administrative
law by invoking and by applying these principles which we
broadly classify under the designation of natural justice.
Many testing problems as to their application yet remain to
be solved. But I affirm that the area of administrative action is
but one area in which the principles are to be deployed.2® (emphasis
supplied)

This principle is accepted in India also. In State of Orissa v.
Dr. (Miss) Binapami®', speaking for the Supreme Court, Shah, J.
(as he then was) observed :

It is true that the order is administrative in character,
but even an administrative order which involves civil cons-
equences....must be made consistently with the rules of
ngtural justice....

/Again, in Kraipak’s case (supra), the Court observed :

Till very recently it was the opinion of the courts that
unless the authority concerned was required by the law under

22. R. v. Gaming Board, (1970) 2 All ER 528.

23, (1964) AC 40.

24, Administrative Law (1977), p. 429.

25. (1971) 1 All ER 1148.

26. Quoted in Maneka Gandhi’s case (supra) at p. 285.
27. AIR 1967 SC 1269 (1272) : (1967) 2 SCR 625 (630).
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which it functioned to act judicially, there was no room for
the application of the rules of natural justice. The validity
of that limitation is now questioned. If the purpose of the
rules of natural justice is to prevent miscarriage of justice one fails
to see why those rules should be made tnapplicable to administrative
enquiries.®® (emphasis supplied)

In Maneka Gandhi’s case (supra), Kailasam, J. pronounced :

The frontier between judicial or guasi-judicial determina-
tion on the one hand and an executive on the other has be-
come blurred. The rigid view that principles of natural justice
applied only to judicial and quasi-judicial acts and not to
administrative acts no longer holds the field.?®

6. PrincipLES OF NATURAL JUSTICE

As stated above, ‘natural justice’ has meant many things to
many writers, lawyers, jurists and systems of law. It has many co-
lours, shades, shapes and forms. Rules of Wt
embodied rules and they cannot be me_ri—s_c;;led within the strait

jacket of a rigid formula.®® In Russelv. Duke of Norfolk3!, Tucker,
—observed :

There are, in my view, no words which are of universal
application to every kind of inquiry and every kind of domes-
tic tribunal. The requirements of natural justice must depend
on the circumstances of the case, the nature of the inquiry,
the rules under which the tribunal is acting, the subject-
matter that is being dealt with, and so forth.

In the oft-quoted passage from Byrne v. Kinematograph Renters
Soctety Ltd.?%, Lord Harman enunciates :

What, then, arc the requirements of natural justice
in a case of this kind? First, I think that the person accused
should know the nature of the accusation made; secondly,
that he should be given an opportunity to state his case; and
thirdly, of course, that the tribunal should act in good faith.
1 do think that there really is anything more. (emphasis sup-
plied)

28. Kraipak’s case (supra) at p. 272 (SCC) ; p. 157 (AIR).
29. (1978) 1 SCC 248 (385) : AIR 1978 SC 597 (690).

30. P. K. Roy’s case (infra).

31. (19%9) 1 All ER 109 (118),

32. (1958) 2 All ER 579.
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The same view is taken in India. In Union of India v. P. K,
Roy33, speaking for the Supreme Court, Ramaswami, J. observed :
[T)he extent and application of the doctrine of natural

justice cannot be imprisoned within the strait jacket of a rigid
formula. The application of the doctrine depends upon the
nature of the jurisdiction conferred on the admiaistrative
authority, upon the character of the rights of the persons

affected, the scheme and policy of the statute and other rele-
vant circumstances disclosed in the particular case.3

English Law recognises two principles of natural justice :

,kfs Nemo debet esse judex in propria causa: No man shall be a
Jjudge in his own cause, or the deciding authority must
be impartial and without bias ; and

/(xb’f Audi alteram partem : Hear the other side, or both the
sides must be heard, or no man should be condemned
unheard, or that there must be fairness on the part of
the deciding authority.

(1) Bias of interest

General

The first principle of natural justice consists of the rule against
bias or interest and is based on three maxims: (;) No man shall
be a judge in his own cause; (if) “‘Justice should not only be done,
but manifestly and undoubtedly be séen to be done’ ;% and (iii)
“‘Judges, like Caeser’s wife should be above suspicion’’.38

Meaning

According to the Dictionary meaning ‘bias’ means ‘anything
which tends or may be regarded as tending to cause such a person
to decide a case otherwise than on evidence must be held to be
biased’.

33, AIR 1968 SC 850 (858) :(1968) 2 SCR 156 (202). )

34. See also Suresh Koshy v. University of Kerala; ATR 1969 SC 198 ; Hiranath v.
Ragjendra Medical College (infra).

35. Lord Hewart in R. v. Sussex Fustices, (1924) 1 KB 256.

36. Justice Bowen in Leeson v. General Council, (1889) 43 Ch D 366 (385).
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In Franklin v. Minister of Town Planning®?, Lord Thankerton
defines bias as under:

My Lords, I could wish that the use of the word “‘bias™
should be confined to its proper sphere. Its proper significance
in my opinion, is to denote a departure from the standard of
even -bandcd justice which the law requires from those who
occu py judicial office, or those who are commonly regarded
as holding a guasi-judicial office, such as an arbitrator.

Principle explained

The ficst requirement of natural justice is that the judge

sh )uldWMral and must be free from bias. He
is suppo;ed to be indifferent to the yartles to the controversy, He
cannot act as judge of a cause'in which he himself has some
interest either pecuniary or otherwise as it affords the strongest
proof against neutrality. He must be in a position to act judicially
and to decide the matter objectively. 1If the judge is subject to bias
in favour of or against either party to the dispute oris in a posi
tion that a bias can be assumed, he is disqualified to act as a
judge, and the proceedings will be vitiated. This rule applies to
judicial as well as administrative authormes _required to. act

JudlClally or quan-_]udlcmlly
Types of bias

Bxas is of threefxpes
(A) Pecuniary bias, =

(B) Personal bias, and “—

(C) Bias as to subject-matter, —
e e

(A) Pecuniary bias

I't is well settled that as regards pecuniary interest ‘the least
pecuniary interest in the subject-matter of the litigation will
disqualify any person from acting as a Judge’ 738 Griffith and
Street3? rightly state that ‘a pecunjary interest, hgyv;yg slight,

will disqualify, even though it is not proved that the decision is in any way
affected’. (empha51s supplied)

37. (1947) 2 All ER 289 (296).
38. Per Stephen, J. in R. v. Farrant, (1887) QBD 58(60).
39. Principles of Administrative Law : (4th ed.), p. 156.
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Dr. Bonham’s caset®

In this case, Dr. Bonham, a doctor of Cambridge University
was fined by the College of Physicians for practising in the city
of London without the licence of the College. The statute under
which the College acted provided that the fines should go half to
the King and half to the College. The claim was disallowed by
Coke, C. J. as the College had a financial interest in its own
judgment and was a judge in its own cause.

Dimes v. Grant Function Canal**

W&exa%f the application ¢ of the rule agai-
nst pecuniary interest. In this case, “the suits were decreed by
the Vice Chancellor and the appeals against those decrees were
filed in the Court of Lord Chancellor Cottenham. The appeals
were dismissed by him and decrees were confirmed in favour of a
canal company in which he was a substantial shareholder. The
House of Lords agreed with the Vice-Chancellor and affirmed
the decrees on merits. In fact, Lord Cottenham’s decision was
not in any way affected by his interest as a shareholder; and yet
the House of Lords quashed the decision of Lord Cottenham.
Lord Campbell observed :

No one can suppose that Lord Cottenham could be, in
the remotest degree, influenced by the interest that he had in
this concern ; but my Lords, it is of the last importance that
the maxim, that no one is to be a judge in his own cause,
should be held sacred....And it will have a most salutory
influence on (inferior) tribunals when it is known that this
high Court of last resort, in a case in which the Lord Chan-
cellor of England had an interest, considered that his decree
was on that account a decree not according to law, and was
set aside.  This will be a lesson to all inferior trib nals to take
care not only that in their decrees they are not nqﬂuom:m'a by their per-
sonal interest, but to avoid the appearance of labouring under such an
influence.4? (emphasis supplied)

40. (1610) 8 Co. Rep. 113 b.
41. (1852) 3 HLC 579.
42. Ibid. at p. 793.
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The same principle is accepted in India. In Manak Lal v. Dr.
Premchand“, speaking for the Supreme Court, Gajendragadkar, J.
(as he then was) remarked :

It is obvious that pecuniary interest, however small it may

be in a subject-matter of the proceedings, would wholly dis-
qualify a member from acting as a judge.

In JFeejeebhoy v. Assistant Collector of Thanatt, Chief Justice
Gajendragadkar reconstituted the Bench on objectlon being taken
on behalf of the interveners in Court on the ground that the Chief
Justlce who was a member of the Bench was also a member of the

co- op_eratlve society _society for which “the disputed land had ‘been
‘acqulred

In Vi Visakapatanam Co-operative Motor Transport Ltd. v. G. Banga
ruraju'®, a cooperative society had asked for a permit. The
Collector was the President of that society and he was also a
Chairman of the Regional Transport Authority who had granted
the permit in favour of the society. The court set aside the
decision as being against the principles of natural justice.

(B) Personal bias

Thw&mmnnﬂ_one- Here a_judge may

be a relative, frxenég_r__b}gm_ess_assg__ate of a party or he may
be personally hostile as a result os:curnng.enhet before

or during the course of a trial 48
— "

(i) Personal friendship

Personal friendship may be regarded as a disqualification
provided there is a real likelihood of bias.

Cottle v. Cottle”
i1ne Ch&irﬁl of the Bench was a friend of the wife’s family,

who had 1nititufed matrimonial &ggge—dings agg.i,uﬂ.hﬁn_hmbami,
TM ¢ husband that the Chairman would decide

43. AIR 1957 SC 425 (429): (1957) SCR 575 (581).

44. AIR 1965 SC 1096 : (1965) 1 SCR 636.

45. AIR 1953 Mad 709. Sec also Annamalai v. State, AIR 1957 AP 739.
46. Griffith and Street (supra), p. 156 de Smith (supra) at p. 232.

47. (1939)2 All ER 535.
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the case in her favour. The Divisional Court ordered rehearing.
A. K. Kraipak v. Union of India®®.,

In this historical case, one N was a candidate for selection
to the Indian Forest Service and was also a member of the
Selection Board. ¥ did not sit on the Board when his own name
was considered. N was recommended by the Board and was
selected by the PSC. The candidates, who were not selected
filed a writ petition for quashing the selection of N on the ground
that the principles of natural justice were viclated. The Supreme
Court upheld the contention and set aside the selection of N.

(ii) Personal hostility

Strong personal hostility tawards a party disqualifies a - judge
from adjudicating a dispute, if it gives rise to a real likelihood of
bias. o

R. v. Handley*®

A magistrate was held to be disqualified from hearing a case
filed against an accused, who had beatedvup the magistrate
recently.

Meenglass Tea Estate v. Workmen™®

A manager himself conducted an_inquiry against a workman
for th;man that’he had beaten up the manager. Held, that

%einq&ms vitiated.
ineral Development Ltd. v. State of Bihar®

There existed political rivalry between M and the Revenue
Minister, who had cancelled the licence of M. A criminal case
was also filed by the Minister against M. It was held that there
was personal bias against M and th: Muisczr was disqualified
from taking any action against M.

(iii) Family relationshi

le('e personal friendship, family relationship has always been

48. (1969) 2 SCC 262: AIR 1970 SC 150.

49. (1921) 61 DLR 585.

50. AIR 1963 SC 1719,

5. AIR 1960 SC 468. Seealso Dr. G. Sarana v. University of Lucknow,
(1976) 3 SCC 585: AIR 1976 SC 2428.
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considered as a ground to disqualify a judge in the province of
adjudicati

Ladies of the Sacred Heart of Jesus v. Armsirong5?

In this case, the Chairman was the husband of an executive
officer of a body which was a party before the tribunal. The
decision was set aside on that ground.

D. Wmﬁdc’a“

In this case, the selection of a candidate was quashed as_the
candidate’s son-in-law was one of the members of the Selection
Committee.

_

(iv) Professional relationship

Professional, business or other vocational relationship between

a_]udgeandt%s before hxanEy__cjghar,h;m

West End Ssrvice v. I. T, Council®*
——— .
A garage proprietor applied to the Council to exempt him
from a by-law requiring to close his garage early. The applica-
tion was rejected by the Council. Three councillors were
competitors in the business. The decision of the Council was
quashed.

(v) Employer and employee

If a judge is an employer or employee of one of the parties
to the dispute, the possibility or likelihood of bias cannot be
ruled out and he cannot adjudicate upon the matter.

R. v. Hoseason5®

A magistrate cannot convict his own employee for breach

of contract on a complaint filed by his bailiff.
(C) Bias as to subject-matter

-— e
General

The _third type _is blas as to_the subject-matter. This

52. (1961) 29 DLR 373.
53. AIR 1973 HP 30.

54. (1958) 11 DLR 364.
55. (1811) 14 East 605.
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matter. According to Griffith and Street® ‘only rarely will this

bias invalidate proceedings’. Whe
general object to be pursued would not disqualify a.-judge - from
deciding the matter. ere_must be some direct connection

with the litigation. Wade® remarks that ministerial or depart-
mental policy cannot be regarded as a disqualifying bias. Suppose
a Minister is empowered to frame a scheme after hearing the
objections. The procedure for hearing the objections is subject
to the principles of natural justice insofar as they require a
fair hearing. But the Minister’s decision cannot be impugned on
the ground that he has advocated the scheme or he is known
to support it as a matter of policy. In fact, the object of giving
power to the Minister is to implement the policy of the govern-
ment. In Ridge v. Baldwin®®, referring to the schemes, Lord
Reid rightly observed that the Munister ‘‘cannot b2 prevented
from attaching more importance to the fulfilment of his policy
than to the fate of individual objectors and it would be quite
wrong for the courts to say that the Minister could or should
act in the same kind of way as a board of works deciding whether
a house should be pulled down”’

Jain and Jain®® have classified this bias into four categorics:
(i) Partiality

A Judge may be disqualified if there is direct connection
between the adjudicating authority and the issue in controversy

Slate of U. P. v. Mohammad Nookh®® o

A departmental inquiry was held against 4 by B. Asone
of the witnesses against 4 turned hostile B left the inquiry, gave
evidence against 4, resumed to complete enquiry and passed
the order of dismissal. The Supreme Court held that ‘the rules
of natural justice were completely discarded and all canons of
fair play were grievously violated by B’.

56. Administrative Law, (supra), p. 156.

57. Administrative Law, (1977) pp. 415-18.

58. (1963) 2 All ER 66 (76) : (1964) AC 40 (72).

59. Principles of Administrative Law, (1973), p. 178.

60 AIR 1958 SC 85. See also Andhra Scientific Go. v. Sheshagiri Rao, AIR 1967
SC 408: (1961) 1 LLJ 117.
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R. v. Deal Fusticess!
vea guraes

~ magistrate was a_subscriber to the Royal Society for the
Preverition of CWMM{@ over
any pros=cutlon by,he",mctety,_ha_was_mmsquahﬁeifrgm

trying a charge of cruelty to a horse brought by the society.

(i‘i‘)"Di?ﬁa‘;tmental bias T

As discussed above, mere ‘official’ or ‘policy’ bias may not
necessarily be held to disqualify an official from acting as an
adjudicator unless there is total non-application of mind or has
pre-judged the issue or has taken improper attitude t» uphold the
policy of the department, so as to constitute a legal bias.

Gullapalli Nageshwara Raov. A. P. S. R. T. Corp.%?

(Gullapalli T )JThe petitioners were carrying on motor transport
business The Andhra State Transport Undertaking published a
scheme for nationalisation of motor transport in the State and
invited objections. The objections filed by the petitioners were
received and heard by the Secretary and thereafter the scheme
was approved by the Chief Minister. The Supreme Court upheld
the contention of the petitioners that the official who heard the
objections was ‘in substance’ one of the parties to the dispute
and hence the principles of natural justice were violated.

But in Gullapalli 11, the Supreme Court qualified the
application of the doctrine of official bias. Here the hearing was
given by the Minister and not by the Secretary. The Court
held that the proceedings were not vitiated as ‘the Secretary was
a part of the department but the Minister was only primarily
responsible for the disposal of the business pertaining to that
department’.

(iii) Prior utterances and pre-judgment of issues

Sometimes, the Minister or the official concerned announces
beforehand the general policy he intends to follow. In this regard,
the correct legal position is that if the prior policy statement is

61. (1861) 45 LT 439.
62. AIR 1959 SC 308: (1959) Supp (1) SCR 319.
63. Gullapalli Nageshwara Rao v. APSRT Corpn., AIR 1959 SC 1376.
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a “final and irrevocable’ decision, the same would operate as a
dlsquahﬁcatlon otherwise not.

K. S. Rao v. State of Hyderabad®*

In this case, the inquiry officer was held to be disqualified
to conduct enquiry against the delinquent for his removal from
service on the ground that before the commencement of enquiry
he had expressed a strong view that the delinquent should be
dismissed from service.

Kondala Ras v. A. P. Transport Corporations®

A scheme of nationalisation of bus services was prepared by
the Transport Corporation. The objections were invited and they
were heard by the Minister of Transport, who had presided over
a meeting of an official committee a few days earlicr in which
nationalisation was favoured. It was contended that the Minister
had prejudiced the issue and therefore, he was disqualified to
decide the objections filed against the proposed scheme. The
court rejected the contention on the ground that the decision of
the committee was not ‘final and irrevocable’, but merely a
policy decision and therefore, there was no bias.

(iv) Acting under dictation

If any official, judge or minister is empowered to decide any
matter, he must exercise his omenm—ﬁ\f
independently and he cannot leave it to any other authority, and
if he decides the matter uthatlon from a superior autho-
rity, the decmon is not valid.

Mahadayal v. C T. 0.%8

According to the Commercial Tax Officer, the petitioner

was not liable to x, and yet, he referred the matter to his
S}LEM&LM@&MM&QLm 1mposed tax The

Supreme ion.

Test : Real likelihood of bias

As discussed above, a pecuniary interest, however small it

64. AIR 1957 AP 614.
65. AIR 1961 SC 82: (1961) 1 SCR 642.
66. A R 1958 SC 667 : Se¢ also Lecture VIII (infra).
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may be, disqualifies a person from acting as a judge.®” But that
is not the position in case of personal bias or bias as to subject
matter. Here the test is whether there is a real likelihood of bias
in the judge.®®

de Smith® says, a ‘real likelihood’ of bias means at least
W@MMMW
says that the court will have to judge the matter ‘as a reasonable
man would judge of any matter in the conduct of his own
business’. In the words of Lord Hewgrt,__(,]_._l.ﬂﬂanswer to
the question whether there was a real likelihood—of bias—‘depends
not upon what actually was done but upon what might appear
to be done. Nothing is to be done which creates even a suspicion thai
there has been an improper interference with the course of justice’.
(emphasis supplied) As Lord D:nning? says *‘the reason is plain
enough. Justice must be rooted in confidence: and confidencs
is destroyed when right minded people go away thinking : “the judge wasr
biased”’. (emphasis supplied)

The same principle is adopted in India. In Manak Lal v.
Dr. Prem Chand™, a complaint was filed by 4 against —BA;n
advocate for an alleged act of mxsconduct A»dlscmlmary com-
mittée was appointed to make an enquiry into the allegatlons
made ‘against B. The Chairman had earlier represented Aina
case. The Supreme Court held that the enquiry was vitiated
even if it were assumed that the Chairman had no personal contact
with his client and did not remember that he had appeared on his
behalf at any time in the past. The Court laid down the test

in the following words :

In such cases the test is not whether in fact a bias has
affected the judgment ; the test always is and must be whether
a litigant could reasonably apprehend that a bias attributable
to a member of the tribunal might have operated against him
in the final decision of the tribunal.?

67. Griffith and Street (supra), p. 156.

68. R. v. Camborne Fustices, (1955) 1 Q B 41.

69. Fudicial Review of Administrative Action, (1973), p. 230,
70. R.v. Sunderland, (1901) 2 K B 357 (373).

71. R. v. Sussex Fustices, (1924) 1 K B 256 (259).

72.  Metropolitan Properties Ltd. v. Lannon (1969) 1 Q B 577.
73. AIR 1957 SC 425.

74. 1Ibid. at p. 429.
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The same principle is followed by the court in a number of
decisions.”

But at the same time, it should not be forgotten that the test
of a real likelihood of bias must be based on the reasonable
apprehensions of a reasonable man fully apprised of the facts.
It is no doubt desirable that all judges, like Caesar’s wife must be
above suspicion, but it would be hopeless for the courts to insist
that only ‘people who cannot be suspected of improper motives’
were qualified at common law to discharge judicial functious, or
to quash decisions on the strength of the suspicions of fools or
other capricious and unreasonable people.”® The following obser-
vations of Frank, J. in Re Linahan™ are worth quoting:

If, however, ‘bias’ and ‘partiality’ be defined to mean
the total absence of preconceptions in the mind of the judge,
then no one has ever had a fair trial, and no one ever will.
The human mind, even at infancy, is no blank piece of paper.
We are born with predispositions and the processes of educa-
tion, formal and informal, create attitudes which precede
reasoning in particular instances and which, therefore, by
definition are prejudices.

As Slade, J.? states, it is necessary to remember Lord
Hewart’s principle that it is of fundamental importance that
justice should not only be done, but should manifestly and

75. Gullapalli I, AIR 1959 SC 308: 1959 Supp 1 SCR 319.
Gullapalli 1T, ATR 1959 SC 1376: (1960) 1 SCR 580.
Kraipak’s case, (supra).

Dr. G. Sarana’s case, (supra).
76. de Smith (supra) p. 230.
77. (1943) 138 F 2nd 650 (652).
See also the following observations :

‘T have never known any judges, no difference how austere of
manner, who discharged their judicial duties in an atmosphere of pure,
unadulterated reason. Alas! we are ‘all the common growth of Mother
Earth’—even those of us who wear the long robe.”’

—MR. JusTiCE JOHN CLARKE

‘‘Judges have preferences for social policies as you and I. They
form their judgments after the varying fashions in which you and I form
ours. They have hands, organs, dimensions, senses, affections, passions,
They are warmed by the same winter and summer and by the same ideas

as a layman is.”’
—TuomAas Reep PoweLL

78, R.v. Camborne JFustices (supra) at p. 52.
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undoubtedly be seen to be done without giving currency to ‘the erro-
neous impression that i is more imporéant that justice should appear to
be done than that it should in fact be done’. (emphasis supplied)
(2) Audi alteram part em

. . N
P)inﬁple explained

The second fundamen tal principle of natural justice is audi
alteram partem, i.e. no man should be condemned unheard, or both
the ' sides must be ‘heard before passmg any order de S Smlth”

says, ‘No proposition can be more clearl

man cannot incur the loss of liberty cwg_p_gr_ty_ﬁx_mmmby
aJudicial proceeding until he has had a fair opportunity of answer-
ing the case against him’. ‘A party is not to suffer in person or
in purse without an opportunity of being heard.’8® This is the
first principle of civilised jurisprudence and is accepted by laws of
Men and God. In short, before an order is passed against any
per son, reasonable opportunity of being heard must be given to
him. Generally, this maxim includes two elements: (A) Notice;
and (B) Hearing.

(A) Notice
Before any action is taken, the affected party must be given a

notice to show causc against the proposed action and give his
explanation. It is a sine quo non of the right of fair hearing. Any

order passed without giving notice is against the prmc1ples of
natural justice and is void ah initio.8!
Bagg’s case®?

In this case, James Bagg, a Chief Burgess of Plymouth had
beendisfranchised for unbecoming conduct inasmuch as it wasalleg-
ed that he had told the Mayor, ‘Youare cozening knave. I will make
thy neck crack’ and by ‘turning the hinder part of his body in an
inhuman and uncivil manner’ towards the Mayor, said, ‘Come and
kiss’. He was reinstated by mandamus as no notice or hearing
was given to him before passing the impugned order.

79. Fudicial Review (supra), p. 136.

80. Painter v. Liverpool Oil Gas Light Co., (1836) 3 A & E 433 (448-49).

81. Municipal Board v. State Transport Authority, AIR 1966 SC 459; Prem Bus
Service v. R.T.A., AIR 1968 Punj. 344.

82. (1615) 11 Co. Rep. 93 b.
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Dr.}Bentley’s case®®

Dr. Bentley was deprived of his degrees by the Cambridge
University on account of his alleged misconduct without giving
any notice or opportunity of hearing. The Court of King’s Bench
declared the decision as null and void. According to Fortescue, J.
the first hearing in human history was given in the Garden of
Eden. His Lordship observed : .

e

[E]ven God himself did not pass sentence upon Adam,
before he was called upon to make his defence. ‘‘Adam?’,
says God, ‘““Where art thou? Hast thou not eaten of the tree,
_whereof I commanded thee that thou shouldst not eat?’’

Even if there is no provision in the statute about giving of
notice, if the order in question adversely affects the rights of an
individual, the notice must be given.?* The notice must be clear,
specific and unambiguous and the charges should not be vague and
uncertain.®® The object of notice is to give an opportunity to the
individual concerned to present his case and therefore, if the party
is aware of the charges or allegations, a formal defect would not
invalidate the notice, unless the prejudice is caused to the indivi-
dual.’® Whether a prejudice is caused or not is a question of
fact and it depends upon the facts and circumstances of the case.
Moreover, the notice must give a reasonable opportunity to com-
ply with the requirements mentioned therein. Thus, to give 24 hours
time to dismantle structure alleged tobe in a dilapidated con-
dition is not proper and the notice is not valid.?? If the inquiry is
under Article 311 of the Constitution of India, two notices (first for
charges or allegations and second for proposed punishment) should
be given.®® Where a notice regarding one charge has been given,

83. R. v. University of Cambridge, (1723) 1 Str. 757.

84. Copper’s case (infra) ; East Indian Commercial Co. v. Collector of Customs, AIR
1962 SC 1893 : (1962) 3 SCR 338.

85. N. R. Go-operative Society v. Industrial Tribunal, AIR 1967 SC 1182; B. D.
Gupta v. State of Haryana, (1973) 3 SCC 149: AIR 1972 SC 2472.

86. Bhagwan Datta v. Ram Ratanji, AIR 1960 SC 200; Fazal Bhat v. Custodian
General, AIR 1961 SC 1397.

87. State of J. K. v. Haji Vali Mohammed, (1972) 2 SCC 402: AIR 1972 SC
2538.

88. It may be noted here that by the Constitution (42nd Amendment) Act,
'1976, the provision regarding second notice has been deleted.
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the person cannot be punished for a different charge for which no
notice or opportunity of being heard was given to him.8?

(B) Hearing

The second requirement of qudi alteram partem maxim is that
the person concerned must be given an opportunity of being heard
bw adverse _action is taken against him.

Cooper v. Wandsworth 9

The defendant board had power to demolish_any building
without giving any opportunity of hearing if it was_erected with.
ot prior permission. The board demolished the house of the plain-
tifT under thisprovision. The action of the board was not in
violation of the statutory provision. The court held that the
Board’s power was subject to the qualification that no man can
be deprived of his property without having an opportunity of being
heard.

Ridge v. Baldwin® *

In this historic case, the plaintiff, a. chief constable had
been prosemted on celtam cha;g,es of conspiracy,

-—b——-————"‘—’—“'
the premdmgjudge agamst the plamtlﬁ"s character as a_ §emor

police officer. Taking into account these _observations, _the
moxnmlttee dismissed the pldmtlﬁ' from_service.
The Gourt of Appeal held that the Watch Committee was

acting as gg__agglwxmstrauve ‘authority and _was not exercising
|ud1c1al or quast-judicial power, and themefore _the principles _of
natural;ustlce did not apply to their proceedings for dismissal.
Reversing the decision of the Court of Appeal, Howse of Lords
by majority of four to one held that the power of dismissal could
not be exercised without giving a reasonable opportunity of being
heard and without observing the principles of natural justice. The
order of dismissal was, therefore, held to be illegal.

89. Annamuthado v. Oilfields Workers, (1961) 3 All ER 621; Govindsink v. G.
Subbarao, (1970) 11 GLR 897 (918-19).

90. (1863) 14 C B (N S) 180.

91. (1964) AC 40: (1963) 2 All ER 66.
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Slate of Orissa v. Dr. (Miss) Binapgni Dei®?

The petitioner was compulsorily retired from service on __the
ground that she had completed the age of 55 years. No opportu-
nity of hearing was given to her before the impugned order was
passed. The Supreme Court set aside the .orderas--it--was viola-
Tive of the principles of natural justice.

Meaneka Gandhiv. Union of India®

In a recent case, the passport of the petitioner-journalist was
impounded by the Government of India ‘in public interest’. No
opportunity was given to the petitioner before taking the impugned
action. The Supreme Court held that the order was violative of
the principles of natural justice.

The following propositions can be said to have been estab-

lished T

(1) The ad_]udlcatmg authority must be 1mpart1al and thh-
out an any mterem of any type.®* "~ - T

(2) Where the ad_judxcatmg “authority is exercising judicial
or guasi-judicial power, the order must be made by that
authority and that power cannot be delegated or sub-
delegated to any other officer.?

(3) The adjudicating authority must give full opportunity to
the atfected person to produce all the relevant evidence
in support of his case. In Malikram v. State of Rajasthan®®,
the scope of hearing was confined by the enquiry officer
only to the hearing of arguments and rejected the appli-
cation of the appellant to lead oral or documentary
evidence. The Supreme Court set aside the decision.

(4) The adjudicating authority must disclose all material
placed before it in the course of the proceedings and
cannot utilise any material unless the opportunity is given
to the party against whom it is sought to be utilised.

92. AIR 1967 SC 1269: (1967) 2 SCR 625,
93, (1978) 1 SCC 248: AIR 1978 SC 597.
94. Supra pp. 122-133.

95, See Lecture V (supra).

96, AIR 1961 SC 1575: (1962) 1 SCR 978.
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Thus, in Dhakeshwari Cotton Mills v. C. 1. T.Y, the
Supreme Court set aside the order passed by the Income
Tax Appellate Tribunal on the ground that it did not
disclose some evidence to the assessee produced by the
department.

(5) The adjudicating authority must give an opportunity to
the party concerned to rebut the evidence and material
placed by the other side. In Biskambhar Nath v. State of
U. P.®8, in revision proceedings, the Custodian General
accepted new evidence produced by one party, but no
opportunity was given to the other side to meet with the
same. The Supreme Court held that the principles of
natural justice were violated.

(6) As stated above, the adjudicating authority must disclose
the evidence which it wants to utilise against the person
concerned and also give him an opportunity to rebut the
same ; but it does not necessarily mean that the right of
cross-examination of witnesses should be given to him. It
depends upon the facts and circumstances of each case
and the statutory provisions. T

Generally, in disciplinary proceedings under Article 311 of
the Constitution of India against the civil servants! and in cases of
domestic inquiries by employers against their employees under
the factory laws,? it is held that the right of cross-examination
of witnesses is necessary.

In State of Keralav. K. T. Shaduli®, the returns filed by the
respondent-assessee on the basis of his books of account appeared to
the Sales Tax Officer to be incomplete and incorrect, since certain
sales appearing in the books of accounts of a wholesale dealer were
not mentioned in the account books of the respondent. The

97. AIR 1955 SC 65. See also Shivabasappa’s case (infra).
98. AIR 1966 SC 573 ; But see Fedoo v. Bilgrami, AIR 1960 SC 415.
99. See also de Smith (supra), p. 188.
\. Khemchand v. Union of India, AIR 1958 SC 300; Union of India v. T. R.
Verma, AIR 1957 SC 882.
2. Central Bank of India v. Karunamoy, AIR 1968 SC 266 ; Meenglass Tea
Estate (supra).
3. (1977) 2 SCC 777 : AIR 1977 SC 1627.
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respondent applied to the S. T. O. for opportunity to cross-
examine the wholesale dealer which was rejected by him.
Holding the decision of the S. T. O. to be illegal, the Supreme
Court held that the respondent could prove the correctness and
completeness of his returns only by showing that the entries in
the books of accounts of the wholesale dealer were false and
bogus and this obviously respondent could not do unless he was
given an opportunity to cross-examine the wholesale dealer.

On the other hand in externment proceedings,® and in
proceedings before the customs authorities to determine whether
the goods were smuggled or not,5 the right of cross-examination
is not necessary.

appellants-maje students, entered quite naked 1nto the compound
of the girls’ hostel late at night. Thirt rty-six girl students filed aconﬁ-
dential compla’ W appointed
an Enquiry Committee. The Committee recorded the statements
of girl students but not Th presence of the appellants, n"f'-h;e
photographs of the appellants were mixed up with 20 photo-
graphs of other students T'ﬁé “girls *by and large’ identified
the appellants. The appeﬂams were then called upon by _the
Committee and they were explamed about the charges against
them.,  The appellants denied the charges “and stated they had
ngzgg_l_eﬁt__tﬁlwg_j_o_stil_zklehac;mmntee found the appellants
gullty and finally they 1 were expelled from the college

The said order was challenged by the appellants as violative
of the MS _of natural justice inasmuch as the statements of
the_girl s tudents _were recordeaﬁéhm and that no

The 1e Supreme Court rejected t these conte contentions. Accordmgio_the
Gourt ‘the girls would not have ventured to make their statements

most certamly exposed themselves to retahatxon and harassment
thereafter. The college authorities are in no position to protect
the girl students outside the college precincts’.

4. Gurbachan v. State of Bombay, AIR 1952 SC 221.
5. Kanungo & Co. v. Collector of Customs : (1973) 2 SCC 438 : AIR 1972 SC 2136.

~(1973) 1 SCC 805: AIR 1973 SC 1260.
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(7) Oral or personal hearing is not a part of natural
Justice and cannot be claimed as of right.?

(8) Representation through counsel or an advocate also
cannot be claimed as a part of natural justice.8

(9) The adjudicating authority is not always bound to give
reasons in support of its order, but the recent trend is
that it is considered to be a part of natural justice.®

(10) If hearing is not given by the adjudicating autho-
rity to the person concerned and the principles of
natural justice are violated the order is void and it
cannot be justified on the ground that hearing ‘would
make no difference’ 1° or ‘no useful purpose would have been
served,Y)  In General Medical Council v. Spackman'?, Lord
Wright observed : ““If the principles of natural justice
are violated in respect of any decision, it is, indeed,
immaterial whether the same decision would have been
arrived at in the absence of the departure from the
essential principles of natural justice. The decision must
be declared to be no decision.’’ ((emphasis supplied)

Thus, in Board of High School v. Kumari Chitra3, the Board
cancelled the examination of the petitioner who had actually
appeared at the examination on the ground that there was short-
age in attendance at lectures. But no notice was given to her
before taking the action. The said order was challenged as
violative of the principles of natural justice. On behalf of the
Board it was contended that the facts were not in dispute and
therefore, ‘no useful purpose would have been served’ by giving a show
cause notice to the petitioner. The Supreme Court set aside
the decision of the Board, holding that the Board was acting in
a quasi-judicial capacity and therefore, it must observe the
principles of natural justice.

——

7. See ‘Oral hearing’ (infra).

8. See ‘Right of Counsel’ (infra).

9. See ‘Speaking orders’ (infra).

10. Wade : Administrative Law, (1977), pp. 461-62.
11. Kumari Chitra’s case (infra).

12. (1943) AC 627 (644-45).
13. (1970) 18CC 121: AIR 1970 SC 1039.
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(11) A hearing given on appeal is not an acceptable sub-
stitute for a hearing not given before the initial decision14,
7. ORAL or PersonaL HEearine

As discussed above, an adjudicating authority must observe
the principles of natural justice and must give a reasonable oppor-
tunity of being heard to the person against whom the action
is sought to be taken. But in England!® and in America®® it is well
settled law that in absence of statutory provision, an adminis-
trative authority is not bound to give the person concerned an
oral hearing. In India also, the same principle is accepted and
oral hearing is not regarded as a sin¢ qua non of natural justice.
A person is not entitled to an oral hearing!?, unless such a right
is conferred by the statute.’® In M. P. Industries v. Union of
India'®, Subba Rao, J. (as he then was) observed :

It is no doubt a principle of natural justice that a
quasi-judicial tribunal cannot make any decision adverse to

a party without giving him an effective opportunity of meet-

ing any relevant allegations against him (but) [ ¢]ke said

opportunity need not necessarily be by personal hearing. 1t can be by
written representation.  Whether the said opportunity should be by
written representation or by personal hearing depends upon the facts
of ceach case and ordinarily it is in the discretion of the tribunal.?®

(emphasis supplied)

Thus, it is well established that principles of natural justice do
not require personal hearing and if all the relevant circumstances
have been taken into account before taking the impugned action,
the said action cannot be set aside only on the ground that

personal hearing was not given.?

14. Wade (supra) p. 463.

15. Local Govt. Board v. Alridge, (1915) AC 120: See also Wade (supra)
pp- 461-62 : de Smith (supra), pp. 177-78 ; 186-89.

16. F.C.C.v. W. 7 R., (1949) 337 U S 265.

17. A. K. Gopalan v. State of Madras, AIR 1950 SC 27 (43); F. N. Roy v.
Collector of Customs, AIR 1957 SC 648 ; Union of India v. F. P. Mitter,
(1971) 1 SCC 396 : AIR 1971 SC 1093 ; State of Assam v. Gauhati Munici-
pality AIR 1967 SC 1398.

18. Farid Ahmed v. Ahmedabad Municipality, (1976) 3 SCC 719: AIR 1976 SC
2093.

19. AIR 1966 SC 671.

20. Ibid. at p. 675. )
2}, State of Maharashtra v. Lok Sikshan Sansthan, (1971)2 SCC 410 (425) ; Union
of India v. Prabhavalkar, (1973) 4 SCC 183 (193).
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As already discussed, the principles of natural justice are
flexible and whether they were observed in a given case or not
depends upon the facts and circumstances of each case. The
test is that the adjudicating authority must be impartial, ‘fair
hearing’ must be given to the person concerned, and that he
should not be ‘hit below the belt’.22

But at the same time, it must be remembered that a ‘hearing”
will normally be an oral hearing.?® As a general rule, ‘an
opportunity to present contentions orally, with whatever advant-
ages the method of presentation has, is one of the rudiments of
the fair play required when the property is being taken or
destroyed.?* de Smith?® also says that ‘in the absence of clear
statutory guidance on the matter, one who is entitled to the pro-
tection of the audi alteram partem rule is now prima facie entitled
to put his case orally’. Again, if there are contending parties
before the adjudicating authority and one of them is permitted
to give oral hearing the same facility must be afforded to the
other?s, or where complex legal and technical questions are
involved it is necessary to give oral hearing.?’” Thus, in absence
of statutory requirement about oral hearing courts will have to
decide the matter taking into consideration the facts and circumst-
ances of the case.

8. RicHT orF COUNSEL

The right of representation by a lawyer is not considered to

he a part of naturallus‘t'fc‘e_ﬁd it cannot be claimed as of right,28
unless the sald right is conferre d“By the statute.?® 1In Pettv.

22. Per Krishna lyer, J. Shrikrishnadas v. State of M. P., (1977) 2 SCC 741
(745) : ATR 1977 SC 1691 (1694).

23. Wade: Administrative Law, (1977) 461.

24. Standard Airlines v. Civil Aeronautics Board, (1949) F.2nd 18 (21).

25. Fudicial Review of Administrative Action, p. 177.

26. R. v. Kingston-upon-Hull Rent Tribunal, (1949) 65 T L R 209. '

27.  Travancore Rayons v. Union of India, (1969) 3 SCC 868 (871): AIR 197 1SC
862 (864).

28. Kalindi v. Tata Locomotive, AIR 1960 SC 914 ; Mohinder Singh Gill’s case,
(1978) 1 SCC 405 (439).

29. H. C. Sarin v. Union of India, (1976) 4SCC 765: AIR 1976 SC 1686.
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Greyhound Racing Association (II)%, Lyell, J. observed :
I find it difficult to say that legal representation before
a tribunal is an elementary feature of the fair dispensation of
justice. It seems to me that it arises only in a society which
has reached some degree of sophistication in its affairs. (emphasis
supplied)

But speaking generally, the right to appear through a counsel
has been recognised in administrative law. C. K. Allen® rightly
says, ¢....[E]xperience has taught me that to deny persons who
are unable to express themselves the services of a competent
spokesman is a very mistaken kindness.”” In Pett v. Greyhound
Racing Association (I)32, Lord Denning observed :

....[Wlhen a Man’s reputation or livelihood is at
stake, he not only has a right to speak by his own mouth.
He has also a right to speak by counsel or solicitor....Even a
prisoner can have his friend. (emphasis supplied)

de Smith33 is also ot opinion that in general, ‘legal representa-
tion of the right quality before statutory tribunals is desirable,
and that a person threatened with social or financial ruin by disciplinary
proceedings in a purely domestic forum may be gravely prejudiced if he
is denied legal representation’. (emphasis supplied)

Some statutes do not permit appearance of legal practitioners ;

e. g. factory laws ; some statutes permit appearance of advocates

only with the permission of the tribunal concerned, e. g. Indus-

trial stputes Act, 1947; ) whlle in some statutes, the right to be

represented through an advocate is recogmsed e. g. Income

Tax Act, 1961... . T T T e T

If the matter is very simple, e. g. whether the amount in
question is paid or not,* or whether the assessment orders were
correct®®, the request for legal representation can be rejected.
On the other hand, if the oral evidence produced at the enquiry
requires services of a lawyer for cross-examination of witnesses,3
or legal complexity is involved therein3 or where complicated
30. (1969) 2 All ER 221: (1970) 1 QB 46.

31. Administrative Jurisdiction, (1956), p. 79.

32. (1968) 2 All ER 545: (1969) 1 QB 125,

33. Fudicial Review of Administrative Action, p. 188.
34. H. C. Sarin’s case (supra).

35. i Krishna Chandra v. Union of India, (1974) 4 SCC 374: AIR 1974 SC 1589.
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questions of fact and law arise, where the evidence is voluminous
and the party concerned may notbe in a position to meet with
the situation effectively or where he is pitted against a trained
prosecutor,3® he should be allowed to engage a legal practitioner
to defend him ‘lest the scales should be weighed against him’.3¢
These are all relevant grounds and in these circumstances, refusal
to permit legal assistance may cause serious prejudice to the
person concerned and may amount to a denial of reasonable
opportunity of being heard.
9. SpPeARING ORDERS

A speaking order means an order speaking for itself and
giving reasons. de Smith3” says there is no general rule of
English law that reasons must be given for administrative or
even judicial decisions. In India also, till very recently it was
not accepted that the requirement to pass speaking orders is onc of
the principles of natural justice. But as Lord Denning® says,
‘the giving of reasons is one of the fundamentals of good adminis-
tration’. The condition to record reasons introduces clarity and
excludes arbitrariness and satisfies the party concerned agaiust
whom the order is passed. Today, the old ‘police state’ has
become ‘welfare state’. The governmental functions have increas-
ed, administrative tribunals and other executive authorities have
come to stay and they are armed with wide discretionary powers
and there are all possibilities of abuse of power by them. To
provide a safeguard against the arbitrary exercise of powers by
these authorities, the condition of recording reasons is imposed on
them. It is true that even the ordinary law courts do not always
give reasons in support of the orders passed by them when they
dismiss appeals and revisions summarily. But regular courts of
law and administrative tribunals cannot be put at par with. 1
must quote here the following powerful observations of Subba
Rao, J. (as he then was) in M. P. Industries v. Union of India® :

There is an essential distinction between a Court and
an administrative tribunal. A Judge is trained to look at

36. C. L. Subramaniam v. Collector of Customs, (1972) '3 SCC 542: AIR 1972
SC 2178.

37.  Judicial Review of Administrative Action, p. 128,

38. Breen v. Amalgamated Engg. Union, (1971) 1 All ER 1154,

39. AIR 1966 SC 671.
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things objectively, but, an executive officer generally looks
at things from the stand-point of policy and expediency.
The habit of mind of an executive officer so formed cannot
be expected to change from function to function or from act
to act. So it is essential that some restrictions shall be
imposed on tribunals in the matter of passing orders affecting
the rights of parties: and the least they should do is to give
reasons for their orders.*® (emphasis supplied)

If the statute requires recording of _reasons, then it is the
statutory requirement and th:refore, there is no scope for further

L . y J, T N - o
inquiry. But even when tha statute does not impose such an

obligation it is necessary for the " quasi judicial authority to record
reasons, as it is the ‘only visible safeguard ~against possible

injustice and arbitrariness’®! and affords protection to the person

adversely affected. Reasons are the links between the materials
on which certain conclusions are based and the actual conclusions.
They disclose how th: minlis applizd to the subject matter
for a decision, whether it is purely administrative or quasi-judicial.
They should reveal a rational nexus between the facts considered
and the conclusions reached. Only in this way can opinions
or decisions recorded be shown to be manifestly just and
reasonable.#! The courts insist upon disclosure of reasons in
support of the order on three grounds (I} the party aggrieved
has the opportunity to demonstrate before the appellate or

revisional court that the reasons which persuaded the authority

to reject his case were erroneous; (2) the obligation to record

reasons operates as a_deterrent against possible arbitrary action

by executive authority invested with judicial power; and (3) it
gives_satisfaction to_the party against whom the order is made.
The power to refuse to disclose reasons in support of the order
is of ‘an exceptional in nature and it ought to be exercised fairly,
sparingly and only when fully justified by the exigencies of an uncommon
situation.*? (emphasis supplied)

If the order passed by the adjudicating authority is subject
to appeal or revision, the appellate or revisional court will not
be in a position to understand what weighed with the authority
and whether the grounds on which the order was passed were

40. AIR 1966 SC 671 at p. 675.
41. Union of India v. M. L. Capoor, (1973) 2 SCC 836: AIR 1974 SC 87.
42. Per Chandrachud, J. in Maneka Gandhi’s case (supra), at p. 323.
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relevant, existent and correct; and the exercise of the right of
appeal would be futile. It may be stated here that by a recent
pronouncement of the Suprem2 Churt in Siemens Engineering v.
Union of India®®, it is held that the rule requiring reasons to be
recorded by quasi-judicial authorities in support of the orders
passed by them is a basic priniciple of natural justice. In the
aforesaid case, speaking for the Court, Bhagwati, J. observed :

If courts of law are to be replaced by administrative
authorities and tribunals, as indeed, in some kinds of cases,
with the proliferation of Administrative Law, they may have
to be replaced, it is essential that administrative autho-
rities and tribunals should accord fair and proper hearing
to the persons sought to be affected by their orders and give
sufficiently clear and explicit reasons in support of the orders
made by them. Then alone administrative authorities and
tribunals exercising quasi-judicial function will be able to
justify their existence and carry credibility with the people
by inspiring confidence in the adjudicatory process. The
rule requiring reasons to be given in support of an order is, like the
principle of audi alteram partem, a basic principle of natural justice
which must inform every quasi-judicial process and this rule
must be observed in its proper spirit and mere pretence of
compliance with it would not satisfy the requirement of law.44
(emphasis supplied)

Very recently, the same view is reiterated by the Supreme
Court in Maneka Gandhi’s case (supra), wherein Bhagwati, J.
observed :

....[Tlhe Central Government was wholly unjustified
in withholding the reasons for impounding the passport from
the petitioner and this way not only in the breach of statutory
provision, but it also amounted to denial of opportunity of hearing
to the petitioner. The order impounding the passport of the petitioner
was, therefore, clearly in violation of the rule of natural justice
embodied in the maxim audi alteram partem....%8 (emphasis
supplied)

In Commissioncr of Income Tax v. Walchand®, Shah, J. (as he
then was) rightly observed : ‘“The practice of recording a decision
without reasons in support cannot but be deprecated”.

43, (1976) 2 SCC 981: AIR 1976 SC 1785, see also Testeels Ltd. v. N. M.
Desai, (1969) 10 GLR 622: AIR 1970 Guj | (FB).

4%. Ibid. at pp. 986-87 (SCC) ; p. 1789 (AIR).

44a. (1978) 1 SCC 248 (292) : AIR 1978 SC 597 (630).

45. AIR 1967 SC 1435 (1437) : (1967) 3 SCR 214 (217).
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The law relating to ‘speaking orders’ may be summed up

Where a statute requires recording of reasons in support
of the order, it imposes an obligation on the adjudica-
ting authority and the reasons must be recorded by the
authority.48

Even when the statute does not lay down expressly
the requirement of recording reasons, the same can
be inferred from the facts and circumstances of the
case.?

Mere fact that the proceedings were treated as confi-
dential does not dispense with the requirment of record-
ing reasons.%8

If the order is subject to appeal or revision (including
special leave under Article 136 of the Constitution),
the necessity of recording reasons is greater as without
reasons the appellate or revisional authority cannot
exercise its power effectively inasmuch as it has no
material on which it may determine whether the facts
were correctly ascertained, law was properly applied
and the decision was just and based on legal, relevant
and existent grounds. Failure to disclose reasons
amounts to depriving the party of the right of appeal
or revision.%®

There is no prescribed form and the reasons recorded
by the adjudicating authority need not be detailed or
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Collector of Monghyr v. Keshav Prasad, AIR 1962 SC 1694 (1700) ; Union of
India v. M. L. Capoor (supra) ; Ajantha Ind v. Central Board, AIR 1976 SC
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Bhagat Raja v. Union of India, AIR 1967 SC 1606 (1610) ; State of Gujarat v.
Krishna Cinema, (1970) 2 SCC 744: AIR 1971 SC 1650; Bhagat Ram v.
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elaborate and the requirement of recording reasons will
be satisfied if only relevant reasons are recorded.5®

(6) If the reasons recorded are totally irrelevant, the exer-
cise of power would be bad and the order is liable to
be set aside.5!

(7) Itis not necessary to record reasons by the appellate
authority when it affirms the order passed by the lower
authority.5?

(8) Where the lower authority does not record reasons for
making an order and the appellate authority merely
affirms the order without recording reasons, the order
passed by the appellate authority is bad.53

(9) Where the appellate authority reversed the order passed
by the lower authority reasons must be recorded, as
there is a vital difference between an order of reversal
and an order of affirmation.?

(10) The validity of the order passed by the statutory
authority must be judged by the reasons recorded therein
and cannot be construed in the light of subsequent
explanations given by the authority concerned® or
filing affidavit. “Orders are not like old wine becoming better
as they grow older’ %% (emphasis supplied)

(11) If the reasons are not recorded in support of the order,
it does not always vitiate the action.?”

50.

51.

52.

53.

54.

55.
56.

57.

M. P. Industries’ case (supra) ; Bhagat Raja’s case (supra) ; Shri Ram Vilas v.
Chandra Shekharan, AIR 1965 SC 107 ; Mohd. Yasin Ali v. Akbar Khan, AIR
1976 SC 1866 (1882) : (1977) 2 SCC 23 (41-42).

Collector of Monghyr (supra) ; M/s. Hochtief Gammon v. State of Orissa;
(1975) 2 SCC 649: AIR 1975 SC 2226.

Bhagat Raja’s case (supra) ; M. P. Industries’ case (supra) ; Travancore Rayons’
case (supra) ; Tarachand Khatri v. Municipal Corporation of Delki, (1977) 1
SCC 472 ; AIR 1977 SC 567

Bhagat Raja’s case (supra) at p. 1612-13

M. P. Industries’ case (supra) : Bhagat Raja’s case (supra), at p. 1613 ; State
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Per Krishna Iyer, 7.: Mohinder Singh Gill v. Chief Election Co nmissioner,
(1978) 1 SCC 405 (417) : AIR 1978 SC 851 (858)

Mahavir Jute Mills v. Shibban Lal Saxena, (1975) 2 SCC 818 (822): AIR
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SC 2146 : Nandram v. Union of India, AIR 1966 SC 1922
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(12) The duty to record reasons is a responsibility and cannot
be discharged by the use of vague general words.57s

(13) The reasons recorded by the statutory authority are
always subject to judicial scrutiny.%

This is the most valuable safeguard against any arbitrary
exercise of power by the adjudicating authority. The reasons
recorded by such authority will be judicially scrutinised, and if
the court finds that the reasons recorded by such authority were
irrelevant or extraneous, incorrect or non-existent, the order
passed by the authority may be set aside. In Padfield v. Minister
of Agriculture®®, the Minister gave reasons for refusing to refer
the complaint to the Committee and gave detailed reasons for
his refusal. It was admitted that the question of referring the
complaint to a committee was within his discretion. When his order
was challenged, it was argued that he was not bound to give
reasons and if he had not done so, his decision could not have
been questioned and his giving of reasons could not put him in a
worse position. The House of Lords rejected this argument and
held that his decision could have been questioned even if he had
not given reasons. Lord Upjohn observed:

[I1f he does not give any reason for his decision, it may
be, if circumstances warrant it, that a court may be at
liberty to come to the conclusion that he had no good reason

for reaching that conclusion and order a prerogative writ to
issue accordingly.

It is submitted that the aforesaid view is quite correct and as
Lord Pearce® says, ‘a Minister’s failure or refusal to record
reasons cannot be regarded as exclusion of judicial review. By
merely keeping silence the Executive cannot prevent the Judiciary
from considering the whole question’. The same principle is accepted
in India. In Hochtief Gammon v. State of Orissa (supra), the Supreme
Court held that it is the duty of the court to see that the Executive
acts lawfully and it cannot avoid scrutiny by courts by failing to
give reasons. ‘‘Euven if the Executive considers it inexpedient to exercise

57a. Elliot v. Southwark London Borough Council, (1976) 1 WLR 499,
58. Hochtief’s case (supra).

59. (1968) AC 997.

60. Ibid,
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their powers they should state their reasons and there must be material to
show that they have considered all the relevant facts.®! (emphasis sup-
plied)

I must conclude the matter by quoting the following powerful
observations of Chandrachud, J. (as he was then) in Maneka
Gandhi v. Union of India%? :

The reasons, if disclosed, being open to judicial scrutiny
for ascertaining their nexus with the order impounding the
passport, the refusal to disclose the reasons would equally
be open to the scrutiny of the Court; or else, the wholesome
power of a dispassionate judicial examination of executive
orders could with impunity be set at naught by an obdurate
determination to suppress the reasons. Law cannot permit the
exercise of a power to keep the reasons undisclosed if the sole reason
Jor doing so is to keep the reasons away from judicial scrutiny.$
(emphasis supplied)

61. Per Alagiriswami, J. in Hochtief’s case (supra).
62. (1978) 1 SCC 248: AIR 1978 SC 597.
63. Ibid. at p. 323 (SCC) ; p. 613 (AIR).



Lecture VII
ADMINISTRATIVE TRIBUNALS

Nothing is more remarkable in our present social and administrative
arrangements than the proliferation of tribunals of many different
kinds. There is scarcely a new statute of social or economic complexion
which does not add to the number. —Sir C. K. ALLEN

The proper tribunals for the determination of legal disputes in this country
are the courts, and they are the only tribunals which, by training and
experience and assisted by properly qualified advocates are fitted for the
task. —Lorp RoMER

«« [T]ribunals have certain characleristics whick often give them advan-
tages over the courts. These are cheapness, accessibility, freedom
JSrom technicality, expedition and expert knowledge of their particular

subject. —THEe Franks COMMITTEE
1. General
2. Definition
3. Reasons for the growth of administrative tribunals
4. Administrative tribunal distinguished from a court
5. Administrative tribunal distinguished from an executive authority
6. Characteristics
7. Working of tribunals

(i) Industrial Tribunal
(1i) Income Tax Appellate Tribunal
(1i1) Railway Rates Tribunal

8. Administrative tribunals and principles of natural justice

9. Administrative tribunals and the rules of procedure and evidence
10. Reasons for decisions

11. Finality of decisions

12. Decisions of tribunals and judicial review

13. Review of decisions

14. The doctrine of res judicata

15. Limitations

16. The Franks Committee

[ 150 ]
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1. GENERAL

As discussed in Lecture IIT (supra), today the executive per-
forms many legislative, quasi-legislative, judicial and guasi-judicial
functions. Governmental functions have increased and even
though according to the traditional theory, the function of adjudi-
cation of disputes is the exclusive jurisdiction of the ordinary
courts of law, in reality, many judicial functions have come to be
performed by the executive, ¢.g. imposition of fine, penalty levi-
able by Income Tax Officer for concealment of income, confis-
cation of smuggled goods, etc. The traditional theory of ‘laissez
faire’ has been given up and the old ‘police state’ has now become
a ‘welfare state’, and because of this radical change in the philo-
sophy as to the role to be played by the state, its functions have
increased. Today it exercises not only sovereign functions, but, as
a progressive democratic state, it also seeks to ensure social security
‘and social welfare for the common mass. It regulates the indus-
trial relations, exercises control over production, starts many
enterprises. The issues arising therefrom are not purely legal
issues. It is not possd)le “for the ordmari courts of law to deal
with all these socio-economic problems. For example industrial
disputes between the workers and the management must be
settled as early as possible. It is not only in_the }q;ereﬁgf the
parties to the disputes, but of the society at larg‘é‘ Yet it is not
possible for “an “ordinary court of law to decide these disputes
expeditiously, as it has to function, restrained by certain innate
limitations. All the same, it is necessary that such disputes should
not be determined in an arbitrary or autocratic manner. Ad-
ministrative tribunals are, therefore, established to decide various
quasi-judicial issues in place of ordinary courts of law. .These

tribunals are recognised even by the Constitution of Indial. /.

2. DEFINITION

It is not possible to define the word ‘tribunal’ precisely and

scientifically. According to the dictionary meaning,? ‘tribunal’
jo e

j Arts. 32, 136, 226 and 227 [prior to the Constitution (42nd Amendement)
Act, 1976].
Arts. 323A and 323B [after the Constitution (42nd Amendement) Act,
1976].
2. Webster’s New World Dictionary, (1972), p. 1517.
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means ‘a_seat or a_bench upon which a judge or judges sit in a
court’, ‘a court of justice’. But this meaning is very wide as it
includes even the ordinary courts of law, whereas, in administra-
tive law this expression is limited to adjudicating authorities other
than ordinary courts of law. ~

In Durga Shanker Mehta v. Raghuraj Singh®, the Supreme Court
defined ‘tribunal” in the Tollowing wordsT—

...[T]he expression ‘‘Tribunal’’ as used in Article 136
does not mean the same thing as ‘‘Court’ but includes,
within its ambit, all adjudicating bodies, provided they are
constituted by the State and are invested with judicial as
d'i§ﬁ'rig‘ﬁ§h’eajfl—r5m administrative or executive functions.

In Bharat Bank v. Employeest, the Supreme Court observed that
though tribunals are clad in many of the trappings of a court and
though they exercise gquasi-judicial functions, they are not full-
fledged courts. Thus, a tribunal is an adjudicafing body which
decides controversies between the parties and exercises judicial
powers as distinguished from purely administrative functions and
thus possesses of the trappings of a court, but not all.5

REAsSONS FOR THE GROWTH OF ADMINISTRATIVE TRIBUNALS
r

According to Dicey’s theory of rule of law the ordinary law of
the land must be administered by the ordinary law courts. He
was_opposed to the establishment of administrative tribunals.
According to the classical theory and the doctrine of separation of
powers, the function of deciding disputes between the parties
belonged to the ordinary courts of law, But, as discussed above,
the governmental functions have increased and ordinary courts of
law are not in a position to meet the situation and solve the
complex problems arising in the changed socio-economic context.
Tn these circumstances, administrative tribunals are established for
the following reasons :—

(1) The traditional judicial system proved inadequate to
decide and settle all the disputes requiring resolution.

3. AIR 1954 SC 520 (522).
AIR 1950 SC 188.
5. Ibid. All Party Hill Leaders’ Conference v. Sangma, (1977) 4 SCC 161 : AIR
1977 SC 2155.
. A.C.C. v. Sharma, (infra).

L
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It was slow, costly, in-expert, complex and formalistic.
It was alrea\dy overburdened, and it was not possible

to expect speedy disposal of even very important
matters: e.g. disputes between employers and em-

ployees, lock-out, strikes, etc. These burning problems
cannot be solved merely by literally interpreting the
provisions of any statute, but require the consideration
of various other factors and this cannot be accomplished
by the courts of law. Therefore, industrial tribunals
and labour courts were established, which possessed the
technique and expertise to handle these complex pro-
blems.

The administrative authorities can avoid technicalities.
They take a functional rather than a theoretical and
legalistic approach. The traditional _]udlcmry is con=
servative, r ‘gld and techmcal Teis not possible for the
and techmcahty' On the other hand, administrative
tribunals are not bound by the rules of evidence and

procedure and they can take practical view of the
matter to decide the complex problems.

Administrative authorities can take preventive meas-
ures; e.g., licensing, rate fixing, etc. Unlike regular
courts of lawfthey have not to wait for parties to come
before them with disputes. In many cases, these
preventive actions may prove to be more effective and
useful than _punishing a person after he has committed

a breach of any legal provision. ——

Administrative authorities can take effective steps for
enforcement of the aforesaid prew?éﬁif;é measures e.g.
suspensxon, ““révocation ~or cancellation “of licences,
destruction of confinated articles, etc. which are not

generally available through the ordinary courts of law,

In ordinary courts of law, the decisions are given
after hearing the parties and on the basis of the evi-

dence on record. This procedure is not appropriate
in_deciding matters by the administrative authorities
where wide discretion is conferred on them and the



154 LECTURES ON ADMINISTRATIVE LAW

decisions may be given on the basis of the depart-
mental policy and other relevant factors. 7~
———

(6) Sometimes, the disputed questions are technical in
nature and the traditional judiciary cannot be expected
to appreciate and decide them. On the other hand,
administrative authorities are wusually manned by
experts] who can deal with and solve these problems,
e. g. problems relating to atomic energy, gas, elec-
ricity, etc

/

(7) In short, as Robson says, administrative tribunals do
their work ‘more rapidly, more cheaply, more efficiently
than ordinary courts...possess greater technical know-
ledge and fewer prejudices against government...give greater
heed to the social interests involved...decide disputes
with conscious effort at furthering social policy em-
bodied in the legislation’.® (emphasis supplied)

4. ApMINISTRATIVE TRIBUNAL DistiNguisHED FrRoMm A COURT

An administrative tribunal is similar to a court in certain
aspects. Both of them are constituted by the State, invested
with judicial powers and have a permanent existence. Thus,
they are adjudicating bodies. They deal with and finally
decide disputes between parties which are entrusted to them. As
observed by the Supreme Court in Associated Cement Co. v.
P. N. Sharma?, ‘the basic and the fundamental feature which is
common to both the courts and the tribunals is that they dis-
charge Jud1c1al functions and exercise judicial powers _which

inherently vest in a sovereign s_ti‘t';;

But at the same time, it must not be forgotten that an ad-

ministrative tribunal is not a court. A tribunal possesses some
of the trappings of a court, but not all,® and therefore, both

must be distinguished :

(1) A court of law is a part of the traditional judicial
system. Where judicial powers are derived from the
state and the body deals with King’s justice it is called
State and Aing 5 Jushce 13

6. Quoted by Kagzi : The Indian Administrative Law : (1973), p. 284.
7. AIR 1965 SC 1595 (1599).
8: Ibid.
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a ‘court’. On the other hand, an administrative tribunal
13 an_agency created by a statute and invested with

judicial powers, Primarily and essentially, it isa part

and parcel of the Executive Branch of the state, exer-
cising excutive as well as judicial functions. As Lord

Greene? states, administrative tribunals perform ‘hybrid
unctions’.

(2% Judges of ordinary courts of law are independent of
the executive in respect of their tenure, terms and
conditions of service, etc. On the other hand, mem-
bers of administrative tribunals are entirely m the
hands of the government in respect of the same.

(3) A court of law is generally presided over by an officer

trained in law, but the president ora member of a
tribunal may y not be trained as well in law.

(4) In a court of law, a judge must be an_impartial
arbiter and he cannot decide a matter in which he is
_— o . .
interested. On the other hand, an administrative
tribunal_may be—party—to. the dispute to be decided
éy it.

(5) A court of _law is bound by all the rules of evidence
and Erocedure but an admlmstratwe trxbunar is not
‘bound by those rules unless the relevant statute imposes

such an obligation 10 o

(6) A court must decide all the questions objectively on the
basis of the evidence and materials produced before
it, but an administrative tribunal may decide the
questions taking into account the departmental policy

—————
or expediency and in that sense, the decision may be
subjective. rath(?rjtian “objéctive, T

(7) While a court of law is bound by precedents, principles
of res judicata and estoppel, an administrative tribunal
is not strictly bound by them.!!

9. B. Johnson v. Minister of Health, (1947) 2 All ER 395 (400).

See also Bharat Bank’s case (supra).

10. For detailed discussion see pp. 164-166 (infra).

11

For detailed discussion see pp. 173-74 (infra).
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(8) A court of law can decide the ‘vires’ of a legislation,
- . . . 3 ——\—_—‘
while an administrative tribunal cannot do so.12

5. ADMINISTRATIVE TRIBUNAL DISTINGUISHED FroM AN
EXECUTIVE AUTHORITY

At the same time, an administrative tribunal is not an execu-
tive body or administrative department of the government. The
functions entrusted to and the powers conferred on an administra-
tive tribunal are not purely administrative in nature. It cannot
cLﬂ_igg.l "It cannot gwe “decisions without ngmg an opportumty
of being heard to the parties or without observing the principles
of natural justice. An administrative tribunal is bound to act
judicially. It must record findings .of facts, apply legal rules to
them correctly and give its decisions. Even when the discretion
is conferred on it the same must be exercised judicially and
in accordance with well established principles of law. The pre-
rogative writs of certiorari  and prohlbmon are available against

the dec1sxons of admlmstranve tribunals. w
trative’ only because they are part of an administrative scheme
for which a minister is responsible to Parliament, and because
the reasons for preferring them to the ordinary courts are admi-
nistrative reasons.’’13

6. CHARACGTERISTICS

The following are the characteristics of an administrative
tribunal :
(1) An administrative tribunal is the creation of a statute

(2) It has of the traBEmgs of a co_u_rt_put not all.

(3) An administrative tribunal is entrusted with the judicial
powers of the state and thus, performs judicial and
quasi-judicial functions, as distinguished from pure
administrative or executive functions and is bound to
act judicially.

12.  Bharat Bank’s case (supra) at p. 206.
Dhulabhai v. State, AIR 1969 SC 78.
13. Wade : Administrative Law, (1977), p. 744.



ADMINISTRATIVE TRIBUNALS 157

(4) Even with regard to procedural matters, an adminis-
trative tribunal possesses powers of a_court; e. g. to

summon witnesses, to administer oath to compel pro-
duction of documents, etc.

(5) An administrative tribunal is not bound by the strict
rules of evidence and procedure. _

(6) The decisions of the most of the tribunals are in fact
judicial rather than administrative inasmuch as they
have to record findings of facts objectively and then to
apply the law to them without regard to executive
policy. Though the discretion is conferred on them,
it is to be exercised objectively and judicially.’® ,

(7) Most of the administrative tribunals are not concerned
exclusively with the cases in which government is a
party ; they also decide disputes between two private
parties e. g. Election Tribunal, Rent Tribunal,
Industrial Tribunal, etc. On the other hand, the
Income Tax Appellate Tribunal always decides disputes
between the government and the assessees.

(8) Administrative tribunals are independent_and they are
not subject to any administrative interference in the
discharge of their judicial or guasi-judicial functions.

(9) The prerogative writs of certiorari and prohibition are
available against the decisions of administrative
tribunals.

Thus, taking into account the functions being performed and
the powers being exercised by administrative tribunals we may
say that they are neither exclusively judicial nor exclusively
administrative bodies, but are partly administrative and partly
judicial authorities.

7. WORKING OF TRIBUNALS

There are a number of administrative tribunals in India. For
example, Industrial Tribunals, Labour Courts, Workmen’s Compen-

sation Comm ‘mmissioners, established under the Industrial Laws, Rail-
way Rates Tribunal established under the Indian Railways Act,

14. Wade: Administrative Law, (1977) at pp. 743-44.
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Election Tribunals established under the Representation of People
Act, Mines Trlbunals established under the Indian Mines Act,
Rent Controller appomted under the Rent Acts etc.

Let us study the actual working of some of the tribunals to
understand the constitution of the tribunals, the procedure adopt-
ed by them and their powers and duties.

(i) Industrial Tribunal

The Industrial Tribunal is set up under the Industrial Disputes
Act, 1947.. It can be constituted by the Central Government if
an industrial dispute relates or in any way concerns the Central
Government, but where the Government of India has no such
direct interest, the tribunal may be constituted by the ‘appropriate
government’.

The Industrial Tribunal may consist of one or more members,
and they can be appointed by the Central Government or by the
’pppp_wlate _goVernment’. as the case may be. Where such
tribunal consists of two or more members one of them will be
appointed as the Chairman of the tribunal. There may be a
one-man tribunal also. The Chairman of the “tribunal should
posseTfﬁfhcxal qualifications i. e. he (a) is\ot has been a Judge of
the High Court; or (b) is 6’; has been a District Judge; or (¢)
is qualified for appointment as a Judge of the High Court. With
regard to members other than the Chairman, they should possess
such qualifications as may be prescribed. Where an industrial
dispute affecting any banking or insurance company is referred
to the tribunal, one of the m:mbers in the opinion of the Central
Goveramz:at or ‘appropriate goveram:nt’ should possess special
knowledge of banking or insurance as the case may be.

The jurisdiction of the tribunal extends to any industrial
dispute, such as dispute between employers and their workmen or
between meen “connected with the employment
or non-employment or the terms of emplo,ment or with the condi-
tions of labour of any person

The procedure to be followed by the Industrial Tribunal is
prescribed by the Act and the rules made thereunder. The
tribunal has to act judicially asitis a gga_sijgd_i_cjgl authority.
It has some of the trappings of a court. " It has to apply the law
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and also th? _principles of justice, eqyi_tz and good co:};c’iﬁe_ggg.ylﬁ
The tribunal is vested with powers of civil court, and it can
enforce attendance of any person and examine him on oath,
compel the production of documents, issue commission for exa-
mination of witnesses and such inquiry and investigation shall be
deemed to be a judicial proceeding within the meaning of Sections
193 and 228 of the Indian Penal Code, 1860. Every member
of the tribunal shall be deemed to be a ‘public servant’ within

the meaning of Section 21 of the Penal Code.

At the same time the tribunal has to keep in view that it
deals with special types of disputes and it should not merely
enforce contractual obligations. It should prevent unfair labour
practices and victimisation and restore industrial peace by ensuring
the salutory principle of collective bargaining.1%

Though the function of the tribunal is to adjudicate on indus-
trial disputes, it has only some of the trappings of the court, but
not all. It is not bound by the strict rules of procedure and can
take decisions by exercising discretion also. Since its object is to
do social justice, ‘to a large extent’ it is free from the restrictions
of technical considerations imposed on ordinary law courts.'?
All the same, the tribunal is a quasi-judicial authority discharging
quasi-judicial Tunctions and Is_not purely an administrative body.
Therefore, its adjudication must be on the basis of ‘fairness and
justness’. It has to act within the limits of the Industrial Disputes
Act. Social justice divorced from the legal principles applicable
to the case on hand is not permissible.1® It has power to adjudicate
and not to arbitrate. It can decide the dispute on the basis of the

pleadings and has no power to_reach a conclusion without any|
svidence on record. Though discretion is conferred on it, the same

must be exercised judiciously. It has to hold the proceed-
ings in public. It should follow fair procedure such as notice,
hearing, etc. and must decide disputes fairly, independently and
impartially.

The tribunal’s awards are published in the Government
Gazette. On due publication, the award becomes final. It is

15. NTF Mills v. 2nd Punjab Tribunal, AIR 1957 SC 329.

16. Llyod’s Bank Ltd. v. Staff Association, AIR 1956 SC 746.

|7. Bengal Chemical Works v. Employees, AIR 1959 SC 733.

18.  FK Iron and Steel Co. Ltd. v. Mazdoor Union, AIR 1956 SC 231.
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required to be signed by all the members of the tribunal. If it is
not signed by all the members, the same is illegal and inopera-
tive.1?

Thus, the proceedings conducted by the Industrial Tribunal
are judicial proceedings and the decisions and awards are subject
to the writ jurisdiction of the High Court under Article 226
of the Constitution.?® The tribunal is also subject to the super-
visory jurisdiction of the High Court under Article 227 of the
Constitution.2! Article 136 of the Constitution vests the Supreme
Court with discretion to entertain appeals against the orders
of tribunals by granting special leave. But having regard to
the nature of powers of the Supreme Court under Article 136,
the Supreme Court is slow in exercising such discretion and it
interferes only in exceptional cases.22

(ii) Income Tax Appellate Tribunal

The Income Tax Appellate Tribunal is constituted under the
Income Tax Act, 1961. It consists of as many judicial and account-
ant members as the Central Government thinks fit. A judicial
member must have held at least for ten years a judicial post or
must have been a member of the Central Legal Service (not
below Grade III) for at least three years or must have been in
practice as an advocate for at least ten years. An accountant
member must be a Chartered Accountant under the Chartered
Accountants Act, 1949 and must have practised as such for ten
years or must have served as Assistant Commissioner for at
least three years. The appointments are made by the Central
Government. The Chairman of the Tribunal shall be appointed
from amongst the judicial members. The conditions of service of
the members are regulated by the President of India in exercise
of powers conferred by the proviso to Article 309 of the
Constitution. The tribunal sits in benches in various cities, such
as Ahmedabad, Allahabad, Bombay, Calcutta, Delhi, Madras,
etc. The tribunal functions under the control of the Ministry

19. Llyod’s Bank’s case (supra) ; United Commercial Bank v. Workmen, AIR 1951
SC 230: (1951) SCR 380.

20. Express Newspapers v. Workers, AIR 1963 SC 569 : (1963) 3 SCR 540.

21. Prior to the Constitution (42nd Amendment) Act, 1976.

22. Bharat Bank’s case (supra).
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of Law and not under the Ministry of Finance. This ensures
independence of judgment by its members and inspires confidence
in the assessees.

Appeals can be filed before the tribunal by an aggrieved party
against the order passed by the Appellate Assistant Commissioner,
Inspecting Assistant Commissioner or Commissioner within a
period of 60 days.2® The tribunal shall decide the matter only
after giving both the parties to the appeal an opportunity of being
heard. If the parties do not appear at the time of hearing, the appeal
may be adjourned or heard ex parte. The assessee is entitled to
appear before the tribunal personally or through an authorised
agent including a lawyer. The tribunal is not governed by the
rules of evidence applicable to the courtsof law and is empowered
to regulate its own procedure. It gives oral hearing to the parties
and passes appropriate orders. The decisions may be unanimous
or by a majority opinion. If there isequal division, the members
state the points of difference and the President will refer the matter
for hearing to one or more other members. The matter will then
be decided by majority of all the members who have heard it.
The order passed by the tribunal must be in writing and signed
by the members of the bench. It will be communicated to the
assessee as well as to the Commissioner of Income Tax.

The proceedings before the tribunal are deemed to be judicial
proceedings. It has the power of summoning witnesses, enforcement
of attendance, discovery and inspection, production of documents
and issue of commissions, as it has been given powers of a civil
court under the Code of Civil Procedure, 1908. It can order
prosecution of persons who produce false evidence or fabricate
such evidence and they may be punished under the Indian
Penal Code, 1860. It may also take appropriate actions for its
contempt. It may impound and retain books of account. The
proceedings of the tribunal are not open to the public and there
is no provision for publication of its decisions. Of course, there
are various private tax journals reporting such decisions; e. g..
Taxation, Current Tax Reports, etc.

23. 8. 253.
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The decisions of the tribunal on questions of fact are final.24
No regular appeal is provided by the Act against the decision
of the tribunal even on questions of law but a reference can be
made at the request of either party to the High Court on any
question of law or directly to the Supreme Court if the tribunal is
of the opinion that there is conflict of opinions amongst the
High Courts. From the judgment of the High Court on a
reference from the tribunal, an appeal lies to the Supreme Court
in a case in which the High Court certifies it to be a fit case for
appeal to the Supreme Court.

(iii) Railway Rates Tribunal

The Railway Rates Tribunal was established under the
Indian Railways Act, 1890. It consists of a Chairman who ‘is
or has been a judge of the Supreme Court or of a High Court’
and two members, who have, in the opinon of the Central
Government have ‘special knowledge of commercial, industrial
or economic conditions of the country or of the commercial
working of the railways’. They shall be appointed by the
Central Government and the terms and conditions of their
appointment may be such as the Central Government may
prescribe. The members so appointed are to hold office for such
period as may be specified in the order of appointment, not
exceeding five years. No member can be reappointed. The tribunal
may, with the sanction of the Central Government, appoint such
staff and on such terms and conditions as the Central Government
may determine.

The tribunal is a quasi-judicial body, having all the attributes
of a civil court under the Code of Givil Procedure, 1908. It has
power to summon witnesses, take evidence, order discovery and
inspection of documents, issue commissions, etc. The proceedings
of the tribunal are deemed to be judicial proceedings within the
meaning of Section 195, Chapter XXVI of the Code of Criminal
Procedure, 1973. The tribunal is not bound by strict rules of
evidence and procedure and is empowered to frame its own rules

24, C.1. T.v. Indian Woollen Mills, AIR 1964 SC 735 ; Indian Cements v. C.I1.T.,
AIR 1966 SC 1053 ; G. I. T. v. Meenakshi Mills, AIR 1967 SC 819; K.C.
Thapar v, C. I. T., AIR 1971 SC 1590: (1972) 4 SCC 124 ; Anil Kumar v.
C. 1. T., (1976) 4 SCC 716: AIR 1976 SC 772,
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for the purpose of ‘practice and procedure’, subject to approval
of the Central Government.

The tribunal has the power to hear complaints against the
railway administration relating to discriminatory or unreasonable
rates levied by it, classification of goods or in giving undue
preference to a particular person.?8 The tribunal acts with the
aid of assessors who are selected from a panel prepared by the
Central Government. This panel includes representatives of
trade, industry, agriculture and persons who have a working
knowledge of the railways. They are selected after consultation
with theinterests likely tobe affected by the decisions of the tribunal.

A party before the tribunal is entitled to be heard in person
or through an authorised agent including a lawyer. The
decision of the tribunal is to be made by a majority of members.
Its decision is final and can be executed by a civil court ‘as if it
were a decrec’. The tribunal can revise its order on an appli-
cation being made by the railway administration if the tribunal
is satisfied that ‘since the order was made, there has been a
material change in the circumstances’.

Since the tribunal is presided over by a judge of the Supreme
Court or a High Court, independence and impartiality is
assured.?8  This is the most valuable safeguard as the tribunal has
to decide the disputes between an individual and the administra-
tion.

8. ADMINISTRATIVE TRIBUNALS AND PRINCIPLES OF NATURAL
Justice

As discussed above, administrative tribunals exercise judicial
and guasi-judicial functions as distinguished from purely administra-_
ti_v_e’fgggigns. An essential feature of these tribunals is that they
decide the disputes independently, judicially, objectively and without
any bias for or prejudice against any of the parties to the dispute.
The Franks Committee, in its Report (1957) has proclaimed
three fundamental objectives; (i) openness, (i) fairness, =and (i)
impartiality. The Committee observed : _

In the field of tribunals openness appears to us to

25.  Union of India v. W. C. Paper Mills, (1970) 3 SCC 606 : AIR 1971 SC 349.
26. 1Ibid. Union of India v. Indian Sugar Mills, AIR 1968 SC 22.
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require the(‘publicity] of proceedings and( knowledge/of the

essential (Tedsoning ')underlymg_«the _decisions; fairness to
require the adoption of a (ﬂjﬁg__p_r_gc_ec_lir_e which enables

parties to know their rights, to present their case fully and

to know the case which they have to meet; and impartiality
to require the freedom of tribunals from the influence, real
or apparent of Departments concerfied with_the subject-

matter of their decisions.
| S

The said principle is accepted in India also. " The Law
Commission in its Fourteenth Report (1958) has observed that
zidr'mmstratwe Jmunawudmal functions and they
muqt acUudmally and in_accordance with the _principles of

natural _justice.? Agl_rglhrllstratlve tribunals ~ must act openTy,
fatrly and tmparttally Tmﬁord a reasonable opportumty
to the partles to represent their case and to adduce the relevant
evidence, Thelr _decisions must | be objective and not subjective.
Thus, in Stafe of U. P. v. Nook®, where the prosecutor was also
an adjudicating officer, or in Dhakesawari Cotton Mill’s case®®,
where the tribunal did not disclose some evid(;r_xce to the assessee
relied upon by it, or in Bishambharnath’s case®, where the adjudicat-
ing authority accepted new evidence at the revisional stage and
relied upon the same without giving the other side an oppor-
tunity to rebut the same, the decisions were set aside. In
British Medical Stores v. Bhagirath®', ©n an application being made

“by the tenants, a Rent Controtter” made private inquiry, visited
the premises in the absence of the landlord and without giving
him the opportunity of being heard held that the contractual rent
was excessive and fixed the standard rent. The High Court set
aside the order as violative of the principles of natural justice.

9, ADMINISTRATIVE TRIBUNALS AND RULES OF PROCEDURE AND
EvIDENGE

Administrative tribunals have @powers to regulate
their own procedure subject to ¢ statutory requirements.

27. Report on Reform of Fudicial Administration, Vol. II (1958), pp. 671-95;
Union of India v. T.R. Verma, AIR 1957 SC 882: (1958) SCR 499.

28. Supra, p. 128.

29. Supra, p. 137,

30. Supra, p. 137.

31. AIR 1955 Punj. 5.Sce also  State of Haryana v. Rattan Singh, (infra).
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Generally, these tribunals are invested with powers conferred on
civil courtsby Code of Givil Procedure, 1908 in respect of sum-
moning of witfiesses and enforcement of attendance, discovery
and inspection, production of documents, etc. The proceedings
of administrative tribunals are deemed to be judicial proceedings
for the purposes of Sections 193, 195 anm
Penal Code, 1860 and Sections 345 and 346 of the vCode of
bﬁ'ﬁmu But these tribunals are not bound by

strict rules of procedure and evidence, provided that they observe
rinciples of natural justice and ‘fair play’. Thus, technical
rules of evidence do not apply to their proceedings, and they can

rely on hearsay ev1dence or decide the questlons of onus of proo‘f

P____G_ls e1s.3 In State of My.rore v. Sluvabasappa"3 the Supreme Couri
observed : < e e

..[Tribunals exercising quasi-judicial functions are
not courts and that therefore they are not bound to follow
the procedure prescribed for trial of actions in Courts nor
are they bound by strict rules of evidence. They can, unlike
Courts, obtain all information material for the points under
enquiry “fronT allsources; and- “throughall chatnnels;, without
bemg'i"ttered by rules and procedure which govern proceed-
ings in Court. The only obligation which the law casts on
them is that they “should nok act on amy information which they
may receive unless they pul it to the parly against whom ttis to be
used and give him_a_jair opportuniity %o explain_it. What'is a
fair opportunity must depend on the facts and circumstances
of each case but where such an opportunity had been
given, the proceedings are not open to attack on the ground
that the enquiry was not conducted in accordance with the
procedure followed in Courts. (emphasis supplied)

In State of Haryana v. Rattan Singh3!, speaking for the Court,
Krishna Iyer, J. observed:

It is well settled that in a domestic enquiry the strict
and sophisticated rules of evidence under the Indian Evidence
Act may not apply. All materials which are logically proba-
tive for a prudent mind are permissible. There is no allergy
to hearsay evidence provided it has reasonable nexus and

32. State of Orissa v. Murlidhar, AIR 1963 SC 404.

33. AIR 1963 SC 375 (377). See also K,L. Shinde v. State of Mysore, (1976) 3
SCC 76 : AIR 1976 SC 1080.

34, (1977) 2 SCC 491 (493) : AIR 1977 SC 1512 (1513).
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credibility. It is true that departmental authorities and
administrative tribunals must be careful in evaluating such
material and should not glibly swallow what is strictly
speaking not relevant under the Indian Evidence Act... The
essence of a judicial approach is objectivity, exclusion of extraneous
materials or considerations and observance of 1ules of natural justice.
(emphasis supplied)

It is submitted that the correct legal position has been
enunciated by Diplock, J. in R. v. Deputy Industrial Injuries Com-
missioner, ex parte Moore3®

— ...‘(E]vidence’ is not restricted to evidence which
would bé admissible in~a court ol Jaw. For historical
reasons, based on the fear that juries who might be illiterate
would be incapable of differentiating between the probative
values of different methods of proof, the practice of the
common law courts has been to admit only what the judges
then regarded as the best evidence of any disputed fact, and
thereby to exclude much material which, as a matter of
common sense, would assist a_fact-finding tribunal to réach
a correct conclusion. . .

These technical rules of evidence, however, form no
part of the rules of natural justice, The requirement that
a person exercising gquasi-judicial functions must base his
decision on evidence means no more than it must be based
upon material which tends logically to show the existence or
non-existence of facts (relevanl) to the issue to be determined,
or to show the Tikelthood or unlikelihood of the occurrence of
some future event the occurrence of which would beTelevant.
It means that he must not spin a coin or consult an asirologer, but
that he must take_into account any material which, as a matler of
reason, has some. .. If itis capable of having any
probative value, the weight to be atlached to it is a matier for the
person to whom Parliament has entrusied the responsibility of deciding
the issue : T/%WﬁJ,ﬂMLMt
entitle it to usurp this responsibility and to subslitule its own view

Jor his. (emphasis supplied)
SN

Yet as held by the Supreme Court in the case of Bareilly
Electricity v. Workmen®®, this does not mean that administrative
tribunals can decide a matter without any evidence on record or
can act upon whaf 1s not evidence in the eye of law oron a
document not proved to be a genuine one.

35. (1965) 1 QB 456 (488).
36. (1971) 2 SCC 617: AIR 1972 SC 330.
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10. REAsoNs ror DECISIONS

Recording of reasons in support of the order is considered to
be a part of natural justice, and every gquasi-judical authority

including an administrative tribunal js. bound to record reasons
in support of the orders passed by i

11. FiNnanity or DEcIsioNs

In many statutes, provisions are made for filing appeals or
revisions against the orders passed by administrative tribunals
and statutory authorities. For example, under the Bombay
Industrial Relations Act, 1946, an appeal can be filed before the
Industrial Tribunal against the order passed by the Labour Court;
or to the Rent Control Tribunal against the order passed by the
Rent Controller under the Delhi Rent Control Act, 1958 or to the
Income Tax Appellate Tribunal against the order passed b
the Appellate Assistant Commissioner, Inspecting Assistant
Commissioner or Commissioner under the Income Tax Act, 1961.

However, sometimes, the provisions are made in a statute by
which the orders passed by administrative tribunals and other
authorities are made ‘final’. This is known as ‘statutory finality’
and it may be of two types: R

() Sometimes no provision is made for filing any appeal,
revision or reference to any higher authority against
the order pissed by the administrative tribunal or
authority ; or

(i) sometimes an order passed by the administrative autho-
rities or tribunals are expressly made final and jurisdic-
tion of civil courts is also ousted.

With regard to the first type of ‘finality’, there cannot be any
objection, WMWM It is merely
a statutory right and if the statute does not confer that right on
any party and treats the decision of the lower authority as
final, no appeal can be filed against that decision. Thus,
under the Income Tax Act, 1961,/ the decision given by the
Income Tax Appellate Tribunal on a question of fact is made

final and no appeal lies against that finding to any authority. Ib
e

37) Supra, pp. 143-149.
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the same manner, under the Administration of Evacuee Property
Act, 1951, the order passed by the Custodian of Evacuee Property
is made final and no appeal or revision lies to any authority
against the said decision.

With regard to the second type of finality, provisions are
made in some statutes by which the decisions recorded by adminis-
trative tribunals are expressly made final and jurisdiction of civil
courts is also ousted. And even though the subject-matter of
the dispute may be of a civil nature and therefore, covered by
Section 9 of the Code of Civil Procedure, 1908, a civil suit is
barred by the statutory provision. For example, Section 170 of
the Representation of the People Act, 1951 provides:

No civil court shall have jurisdiction to question the
legality of any action taken or any decision given by the
returning officer or by any other person appointed under this
Act in connection with an election.38_

In these cases, the correct legal position is that the jurisdiction
of civil courts must be ousted either expressly or by necessary
implication. m_jﬁ-r’isdiction of civil courts is ousted, they
have jurisdiction to examine the cases where the provisions of
the Act and the Rules made thereunder have not been complied
with and the order passed by  the ‘;;;pggan_m or
‘purported order’,® or the statutory authority has not acted in
conformity with the fundamental principles of natural justice,
or the decision is based'on ‘no evidence’,™ etc. as in these cases,
the order cannot be said to be ‘under TheAtt’#! and the jurisdiction
of the civil court is not ousted.

In Radha Kiskan v. Ludhiana Municipality*?, the Supreme

Court observed :

Under Section 9 of the Code of Civil Procedure the
Court shall have jurisdiction to try all suits of civil nature

38. Secalso S. 27 of the Displaced Persons (Compensation and Rehabilita-
tion) Act, 1954, S. 78 of the Estate Duty Act, 1953 ; S. 293 of the Income
Tax Act, 1961, Shyam Lal v. Smt. Kusum Dhavan, AIR 1979 SC 1247.

39.  Union of India v. Tarachand Gupta, (1971) 1 SCC 486 : AIR 1971 SC 1558.

40. Srinivasa v. State of A.P., (1969) 3 SCC 711: AIR 1971 SC 71 ; Dhulabhai’s
case (infra) ; Dhrangadhra Chemicals (infra).

41, Dhulabhai’s case (infra) ; Tarachand Gupta’s case (supra) ; Premier Automobiles
v. Kamalikar, (1976) 1 SCC 496 ; Srinivasa’s case (supra).

42. AIR 1963 SC 1547: (1964) 2 SCR 273,
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excepting suits of which cognizance is either expressly
or impliedly barred. A statute, therefore, expressly or by
necessary implication can bar the jurisdiction of civil courts
in respect of a particular matter. The mere conferment of
special jurisdiction on a tribunal in respect of the said matter
does not in itself exclude the jurisdiction of civil courts. The
statute may specifically provide for ousting the jurisdiction
of civil courts; even if there was no such specific exclusion,
if it creates a liability not existing before and gives a special
and particular remedy for the aggrieved party, the remedy
provided by it must be followed. The same principle would
apply if the statute had provided for the particular forum in
which the remedy could be had. Even in such cases, the civil
court’s jurisdiction is not completely ousted. A4 suit in a civil
court will always lie to question the order of a tribunal created by
statute, even if its order is, expressly or by necessary implication,
made final, if the said tribunal abuses its power or does not act under
the Act but tn violation of its provisions.*® (emphasis supplied)

Suffice it to say that in the classic decision of Dhulabhai v.
State*4, after discussing the case law exhaustively, Hidayatullah,
C. J. summarised the following principles in this regard :

(1) Where the statute gives a finality to the orders of the
special tribunals the civil court’s jurisdiction must be
held to be excluded if there is adequate remedy to do
what the civil courts would normally do in a suit. Such

provision, however, does not exclude those cases where
the provisions of the particular Act have not been com-
plied with or the statutory tribunal has not acted in
conformity with the fundamental principles of judicial
procedure.

(2) Where there is an express bar of jurisdiction of the
court, an examination of the scheme ol the particular

Act to find the adequacy or_the sufficiency of the reme-

e

dies provided may be@slg@but is Mot decisive\to sus-

tain the jurisdiction of the civil court.

Where there is no express exclusion the examination of the
remedies and the scheme of the particular Act to find
out the intendment becomes necessary and the result of
the inquiry may be In the latter case it 18

43. AIR 1963 SC 1547 at p. 1551.
44. AIR 1969 SC 78 (89-90) : (1968) 3 SCR 662 (682-84).
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necessary to see if the statute creates a special right or
a liability and provides for the determination of the

right or liability and further lays down thatall questions
about the said right and liability shall be determined by
the tribunals so constituted, and whether remedies nor-

. - . . . . — .
mally associated with actions in civil courts are prescrib-
ed by the said statute or not.

Challenge to the provisions of the particular. Act as
ultra vires cannot be brought before tribunals constitu-
ted under that Act. Even the High Court cannot go
into that question on a revision or reference from the
decision of the tribunals.

When a provision is already declared unconstitutional
or the constitutionality of any provision is to be chal-
lenged, a suit is opens A writ of certiorari may include
a direction for refund if the claim is clearly within the
time prescribed by the Limitation Act, but it is not a
compulsory remedy to replace a suit.
Where the particular Act contains no machinery for
refund of tax collected in excess of constitutional limits
or is illegally collected a suit lies.

Questions of the correctness of the assessment apart
from its constitutionality are for the decision of the
authorities and a civil suit does not lie if the orders of

the authorities are d to be final or there is an ex-

press prohxbmon in the particular Act. In either case
the scheme of the particular Act must be examined be-
cause it is a relevant enquiry.

An exclusion of the jurisdiction of the civil court is not
readily to be inferred unless the conditions above set
down apply.4

12. Decisions o TRIBUNALS AND JUDICIAL REVIEW

As discussed above, no appeal, revision or reference against

the decision of an administrative tribunal is maintainable if the
said right is not conferred by the relevant statute. Provisions can

45. See also Premier Automobiles (supra).
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also be made for ouster of jurisdiction of civil courts; and in all
these cases the decisions rendered by the tribunal will be treated
as ‘final’. But this statutory finality will not affect the jurisdiction
of the High Courts under Articles 226 and 227% and of the Supreme
Court under Articles 32 and 136 of the Constitution of India. The
power of judicial review of High Courts and the Supreme Court
is recognised by the Constitution and the same cannot be taken
away by any statute; and if the tribunal has acted without juris-
diction,* or has failed to exercise jurisdiction vested in it,® or if
the order passed by the tribunal is arbitrary, perverse?* or mala
fide,® or it has not observed the principles of natural justice,5! or
there is an error apparent on the face of the record,® or the order
is ultra vires the Act,5 or there is no evidence in support of the
order,5¢ or the order is based on irrelevant considerations,® or
where the findings recorded are conflicting and inconsistent,5¢ or
grave injustice is perpetuated by the order passed by the tribunal®’
or the order is such that no reasonable man would have made it,%
the same can be set aside by the High Court or by the Supreme
Court. Itis appropriate at this stage to quote the following ob-
servations of Lord Denning, J.5°:

If tribunals were to be at liberty to exceed their jurisdiction

46. Prior to the Constitution (42nd Amendment) Act, 1976.

47. Express Newspapers v. Workers, AIR 1963 SC 569 ; F. K. Chaudhary v. Dutta
Gupta, AIR 1958 SC 722 ; Venkataraman v. State of Madras, AIR 1966 SC
1089; I. S. Chettu v. State of A. P., AIR 1964 SC 322.

48. Maha Dayal v. I.T.O. (supra) ; Police Commissioner v. Gordhandas (supra).

49. Dhiraj Lal v. I.T.C. AIR 1955 SC 271 ; D. Macropollo & Co. v. Employees,
AIR 1958 SC 1012 ; Dhrangadhra Chemicals v. State, AIR 1957 SC 264;
C.I.T. v. Radha Kishan, (1975) 1 SCC 693, (95-96): AIR 1975 SC 893
(894).

50. Ritz Theatre v. Workmen, AIR 1963 SC295; P. T. Services v. State
Industrial Court, AIR 1963 SC 114: (1963) 3 SCR 650.

51. Sangram Singhv. Ele. Tyib., AIR 1955 SC 425, Andhra Scientific Co. v-
Shesagiri, AIR 1967 SC 408: (1961) 2 LLJ 117.

52. Union of India v. H. C. Goel, AIR 1964 SC 364 : (1964) 4 SCR 718.

53. P. T. Services (supra).

54. 1Ibid. Dhrangadhra Chemicals ‘supra).

55. Dhiraj Lal’s case (supra).

56. P.S. Mills v. Mazdoor Union, AIR 1957 SC 95: (1956) SCR 872.

57. D.C. Millsv. C.I.T., AIR 1955 SC 65; Statesman Ltd. v. Workmen,
(1976) 2 SCC 223 : AIR 1976 SC 758.

58. C.I.T.v. Radha Kishan, (supra).

59, R.v. Medical Appeal Tribunal, ex parte Gilmore, (1957) 1 QB 574 (586).
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without any check by the courts the rule of law would be an

end.

At the same time, it must be borne in mind that the powers
of the High Courts and the Supreme Court under the Constitution
of India are extremely limited and they will be reluctant to inter-
fere with or disturb the decisions of specially constituted authori-
ties and tribunals under a statute on the ground that the evidence
was inadequate or insufficient,%® or that detailed reasons were not
given.®® The Supreme Court and High Courts are not courts of
appeal and revision over the decisions of administrative tribu-
nals.%?

13. REeview or DEkcisions

There is no inherent power of review with any authority and
the said poWer can be exercised only if it is conferred by the rele-
vant statute. As a general rule, “an administrative tribunal be-
comes functus officio (ceases to have control over the matter) as
soon as it makes an order and thereafter cannot review its decision
unless the said power is conferred on it by a statute,® and the
decision must stand unless and until it is set aside by the appel-

late or revisional authority or by the competent court.®__

This, however, does not mean that in absence of any sta-
tutory ptovxslon, the administrative tribunal is powerless. In fact

the administrative tribunal possesses those powers “which are in-
herent in every judicial tribunal. Thus, it can reopen ex parle
proceedings, if thé decision is arrived at without issuing notice to
the party affected or on the ground that it had committed a mis-
take in overlooking the change in the law which had taken place
before passing the order or to prevent miscarriage of justice or to
correct grave and palpable errors committed by it or what the
principles of natural justice required it to do.%®

60, State of A. P. v. Rao (supra).

61. Sri Ram Vilas Service v. Chandrasekaran, AIR 1965 SC 107: (1964) 5 SCR
869.

62. Bombay Union v. State, AIR 1964 SC 1617 ; Hindustan Tin Works v. Em-
ployees, AIR 1979 SC 75; Prem Kakar v. State, (1976) 3 SCC 433 : AIR
1976 SC 1474. See also Lect. IX (infra).

63. Patel Narshi v. Pradumansinhji, AIR 1970 SC 1273 ; Mehar Singh v. N. T.
Das, (1973) 3 SCC 731: AIR 1972 SC 2533.

64. Pradumansinhji’s case (supra).

65. ‘Shivdeo Singh v. State of Punjab, AIR 1963 SC 1909 (1911).
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14. THE DocTRINE oF RES JUDICATA

The doctrine of res judicata is embodied in Section 11 of the
Code of Civil Procedure, 1908. It means that if an issue had
been made the subject-matter of the previous suit and had been
raised, tried and decided by a competent court having jurisdiction
to try the suit the same issue cannot thereafter be raised, tried or

decided by any court between the same parties in a subsequent
suit.

Though Section 11 of the Code speaks about civil suits only,
the igeneral principle underlying the doctrine of res judicata applies
even to administrative adjudication. Thus, an award pronounced

by the Industrial Tribunal operates as res judicata etween the same

parties and the Payment of Wages Authority has no Ju!‘lSdlCtlon to
entertain the said question again,® or if in an earlier case, the
Labour Court had decided that 4 was not a ‘workman’ within the
meaning of the Industrial Disputes Act, 1947, it operates as res
judicata in subsequent proceedings.®” In Pandurang’s casc (supra),
the Supreme Court observed :

The doctrine of res judicata is a wholesome one which is
applicable not merely to matters governed by the provisions
of the Code of Civil Procedure but to all litigations. It pro-
ceeds on the principle that there should be no unnecessary
litigation and whatever claims and defences are open to parties
should all be put forward at the same time provided no con-

fusion is likely to arise by so putting forward all such
claims.%®

About a year later,® the Supreme Court entertained ‘doubt’
about the extension of the sophisticated doctrine of constructive
res judicata to industrial law. In I. G. N. Rly. v. Workmen™, the
Supreme Court held that the principle of res judicata should be ap-
plied with caution in industrial adjudication.

66. Bombay Gas Co. v. Shridhar, AIR 1961 SC 1196: (1961) 2 LLJ 629.

67. Bombay Gas Co. v. Jagannath Pandurang, (1975) 4 SCC 690.

68. Ibid. at pp. 695-96 (SCC). See also Devilalv. S. T. 0., AIR 1965 SC
1150 ; Daryao v. State of U. P., AIR 1961 SC 1457 : (1962) 1 SCR 574.

69. Mumbai Kamgar Sabha v. Abdulbhai, (1976) 3 SCC 832: AIR 1976 SC
1455.

70. AIR 1960 SC 1286: (1960) 1 LL]J 561.
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It is submitted that the view taken by Gajendragadkar, J.
(as he then was) in case of Trichinopoly Mills v. Workers’ Union™
is correct. In that case, His Lordship observed :

It is not denied that the principles of res judicata
cannot be strictly involved in the decisions of such points
though it is equally true that industrial tribunals would not
be justified in changing the amounts of rehabilitation from
year to year without sufficient cause.”®

15. LIMITATIONS

Many complaints had been made by people against the
working of administrative tribunals to the Franks Committee :™
(1) Sometimes, there is no appeal against the tribunal’s
decision. e. g. Rent Tribunal. Tremendous power,
which can ruin a person’s life, has been put into the
hands of three men. Yet there is no higher court in
which their decisions can be rested.

(2) The three on the bench of the tribunal need have no
proper legal qualifications. A court of no appeal has
been put into the hands of men who are generally
neither qualified lawyers, magistrates nor judges.

(3) There is no evidence on oath, and therefore there can
be no proper cross-examination as in a court of law.
Statements are made on both sides, but the time-honour-
ed method of getting to the truth cannot be used.

(4) Procedure is as the tribunal shall determine. No rules
have been laid down as to the procedure at a tribunal
hearing. Witnesses may be heard or not heard at
their pleasure.

Though, the aforesaid complaints are against the Rent
Tribunals, they were present in all tribunals.

16. Tue Franks COMMITTEE

In 1955, a cymmittee was appointed by the Lord Chancellor
i

71. AIR 1960 SC 1003 : (1960) 2 LLJ 46.

72. Ibid. at p. 1004 (AIR): For Income Tax matters see Maharana Mill v.
I1.T.O., AIR 1959 SC 881 ; Visheshwara “Singh v. I.T.C., AIR 1961 SC
1062 ; Udayan Chinubhai v. CIT, AIR 1967 SC 762: (1967) 1 SCR 913.

73. Wade: Administrative Law, (1977), pp. 754-55.
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ander the Chairmanship of Sir Ohver Frank to consider and make
‘ecommendation nd working of administra-

five tribunals in England. The Committee submitte

in 1957 and_made the Tollowing Tecommendations :/3
Chairmen of tribunals should be appointed and remov-
ed by the Lord Chancellor; members should be

appointed by the Council and removed by the Lord
 Chancellor.
"

Chairmen should ordinarily have legal qualification:s
d always in the case of appellate tribunals.

) Remuneration for service on tribunals should be review-
ed by the Council on Tribunals.

Procedure for each tribunal, based on common prin-
iples but suited to its needs, should be formulated by

the Council
5) The citizen should be helped to know in good time
the case he will have to meet.

(6y"Hearings should be in public, except only in cases
involving (¢) public security, (if) intimate personal
or financial circumstances, or (i) professional reputa-
tion, where there is a preliminary investigation.

}/)\ Legal representation should always be allowed, save
only in most exceptional circumstances. In the case
of national insurance tribunals the Committee were
content to make legal representation subject to the
chairman’s consent.

Tribunals should have power to take evidence on oath,
to subpoena witnesses, and to award costs. Parties
should be free to question witnesses directly.

Mcisions should be reasoned, as full as possible, and
made available to the parties in writing. Final appel-
late tribunals should publish and circulate selected
decisions.

74. Wade: Administrative Law, (1977), pp. 757-58.
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There should be a right of appeal on fact, law and
merits to an appellate tribunal, except where the lower
tribunal is exceptionally strong.

There should also be an appeal on a point of law to

the courts; and judicial control by the remedies of
certiorari3A>>pWr9_hijfan and _mandamus should never be

“barred by statute.

The Council should advise, and report quicklygon the
application of all these principles to the various tri-
bunals, and should advise on any proposal to establish
a new tribunal.

Griffith and Street? have included :

(13)

(14)

(15)

(16)

(17)

Adjudications of law and fact in which no policy
question is involved should not be carried out by
Ministers themselves or by Civil Servants in the Minis-
ter’s name,

The personnel of tribunals deciding issues of law or
fact or applying standards should be independent of
the departments with which their functions are
connected.

The personnel should enjoy security of tenure and
adequacy of remuneration essential to the proper
discharge of their duties.

At least one member of the tribunal should be a lawyer
if the questions of fact and law arise; one member may
have expert knowledge where such knowledge would be
helpful to guide discretion and apply standards.

An appellate system should be provided so that those
aggrieved by an adjudication may go to higher tri-
bunal and ultimately matters of law should reach the
court,

75.  Principles of Administrative Law : (1963), p. 193. Secalso Jain and Jain:
Principles of Administrative Law, (1973), p. 171.



Lecture VIIIT

JUDICIAL REVIEW OF ADMINISTRATIVE
DISCRETION

We will not make justices, constables, sheriffs or bailiffs who
do not know the law of the land and mean to observe it well.

—MaAGNA CARTA

Law has reached its finest moments when it has freed man from
the unlimited discretion of some ruler. ... Where discretion is absolute
man has always suffered.

—Justice DougLAs

Discretion is a science or understanding to discern between
Salsity and iruth, between right and wrong, between shadows and
substance, between equity and colourable glosses and pretences, and not
to do according to their wills and private affections.

—Justice CokE

1. Introduction
2. Administrative discretion : Definition
3. Discretionary power and judicial review
(A) Failure to exercise discretion
(i) Sub-delegation
(ii) Imposing fetters on discretion by self-imposed rules of
policy
(i#ii) Acting under dictation
(iv) Non-application of mind
(B) Excess or abuse of discretion
(¢) Exceeding jurisdiction
(it) Irrelevant considerations
(tii) Leaving out relevant considerations
(iv) Mixed considerations
(a) Conclusions based on subjective satisfaction
(b) Conclusions based on objective facts
(v) Mala fide
(vi) Improper purpose: Collateral purpose
(vii) Colourable exercise of power
(viii) Disregard of the principles of natural justice
(¢x) Unreasonableness

(C) Infringement of fundamental rights

[ 177 ]
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1. INTRODUCTION

As discussed in the previous lectures, the traditional theory of
‘laissez faire’ has been given up by the state and the old ‘police
state’ has now become a ‘welfare state’. Because of this philo-
sophy governmental functions have increased. The administrative
authorities have acquired vast discretionary powers and generally,
exercise of those powers are left to the subjective satisfaction of
the administration without laying down the statutory guidelines or
imposing conditions on it. The administration administers law
enacted by the legislature and thus performs executive functions;
it also enacts legislation when the legislative powers are delegated
to it by the legislature and it also interprets law through adminis-
trative tribunals. Thus, practically there is concentration of all
powers in the hands of the administration—Ilegislative, executive

and judicial.

2. ADMINISTRATIVE DIsCRETION : DEFINITION

The best definition of ‘administrative discretion’ is given by
Professor Freund! in the following words :

When we speak of administrative discretion, we mean
that a determination may be reached, in part at least, upon
the basis of consideration not entirely susceptible of proof or
disproof. .. It may be practically convenient 1o say that discre-
fion includes the case in which the ascertainment of fact is
legitimately left to administrative determination.

Thus, in short, here the decision is taken by the authority
not only on the basis of the evidence but in accordance with policy or
expediency and in exercise of discretionary powers conferred on
tmrity. -

3. DiscreTIONARY POwER AND JupiciaL REviEW

Discretionary powers conferred on the administration are of
different types. It may perform simple ministerial functions like
maintenance of births and deaths register. It may exercise powers
which seriously affect the rights of an individual ; e.g. acquisition
of property, regulation of trade, industry or business, investigation,
seizure, confiscation and destruction of property, detention of a

1. Administrative Powers over Persons and Property, (1928), p. 71.
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person on subjective satisfication of an executive authority and the
like.

As a general rule, it is accepted that courts have no power to
interfere with the actions taken by administrative authorities in
exercise of discretionary powz:rs. In 3Small v. Moss, the Supreme

Court of the United States obscrved : =

Into that field (of administrative discretion) the courts
may not enter.

Lord Halsbury? also expressed the same view and observed :
Where the Legislature has confided the power to a

particular body, with a discretion how it is to be used, it is

beyond the power of any court to contest that discretion.

In India also, the same principle is accepted and in a number
of cases our Supreme Court has held that courts have no power
to interfere with the orders passed by the administrative autho-
rities in exercise of discretionary powers(s/ )

This does not, however, mean that_there is—no control over.
the disctetion ol the administration. As discussed above, the

adminlsiration possesses vast discretionary powers and if complete
and absolute freedom is qi'ven to it, it will Jead _to _arbitrary
exercise of The wider the discretion the greater is the

possibility of its abuse. As it is rightly said, ‘ever ow
tends to corrupt and absolute power tends to corrupt aEso-

lutely’. There must be control over discretionary powers of
the administration' so that there will be a ‘government of
laws and not of men’. Itis not only the power Dut the duty
of the courts to see that discTetionary powers conferred on the
administration may not be abused and the administration should
exercise them properly, responsibly and with a view to doing
what is best in the public interest. ‘Itis from this presumption
that the courts take their warrant to impose legal bounds on even
the most extensive discretion.”* ‘Wide discretion must be in
all administrative activity but it should be discretion defined in

.) Gopalan v. State of Madras, AIR 1950 SC 27; Bhimsen v. State of Punjab,
AIR1951 ST 381 Lakhanpal v. Union of India, AIR 1967 SC 908 ; Lohia
v. State of Bikar, AIR 1966 SC 740: (1956) 1 SCR 709.

4. Wade: Administrative Law, (1977), p. 337.

5 Westminster Corp. v. London & North Western Rly. Co., (1905) AC 426 (427)
3
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terms which can be measured by legal standards lest cases of
‘manifest injustice go unheeded and unpumshed 5 As early as
in 1647;¥it was laid down by the King’s Bench that ‘where-
soever a commissioner or other person hath power given to do a
thing at his discretion, itis to be understood of sound discre-
tion, and according to law, and that this Court hath power to re-
dres s things otherwise done by them’. In Sharp v. Wakefield”, Lord
Halsbury rightly observed : T

. ‘[DJiscretion’ means when it is said that something
is to be done within the discretion of the authorities that
somethmg 1s to be done_acc cs of reason and

justice, not_according to rivate ogiﬁfan .according t6 law

and not humour, ft s to be, not arbnrary vague, and

fdnmf'uml and regular, And it must be exercised
T Rich an h

within the limit; to whic onest marf__competent to the
dlscEarge of his office ought to confine himself....

Thus, in almost all the democratic countries it is accepted
that discretion conferred on the administration is not unfetter-
ed, uncontrolled or non-reviewable by the courts. To keep
the administration within its bounds, the courts have evolved
certain principles and imposed some conditions and formulated
certain tests and taking recourse to these principles, they effec-
tively control the abuse or arbitrary exercise of discretionary
power by the administration. In India, the courts will interfere
with the discretionary powers exercised by the administration in
the following circumstances :

(A) Failure ) ) exercise discretion ;
(B) Extess or abuse of discretion ; and

(C) Infringement of fundamental rights.

Let us consider each ground in extenso :—

(A) Failure to exercise discretion
—

The main object of conferring discretionary power on an
administrative authority is that the authority itself must exercise

the said power. If there is failure To exercise discretion on the
part of that authority the action will be bad. Such type of

5. Wade: Courts and Administrative Process, (1949) 63 LQR 173.
6. Estwick v. City of London, (1647) Style 42.
7. (1891) AC 173 (179).
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flaw may arise in the following circumstances :—
/(i) Sub-delegation ;
it) Imposing fetters on discretion by self-imposed rules of
policy ;
v/ (iii) Acting under dictation ; and
v (iv) Non-applicz}t’i:)_r_l‘ of mind.

1) Sub-delegation
(1) gation _

de Smith? says, ‘a discretionary power must, in general, be
exercised only by the authority to which it has been committed.
It is a well-known principle of law that when a power has been
confided to a person in circumstances indicating that trust
is being placed in his individual judgment and_discretion, he
must exercise tha};}()_@%s_s_be has been expressly
empowered to delegate it to another’. As stated above the
very object of conferring a power on a particular administrative
authority is that the power must be exercised by that authority
and cannot be sub-delegated to any other authority or official.
‘Delegation may be the result of honest misapprehension by the

authority concerned of the Iegz{l__l.logll_on Tt sometimes arises

out of a desire to _expedite official business. But still it will be
invalid if it is not legally permltted 2 -

—',Thus, in Allingham v. Minister of Agriculture’® and Ganpati
Sinhji v. State of Ajmer't, the sub-delegation of power was held
to be bad.

p

But in Pradyat Kumar v. Chief Justice of Calcutta'?, the enquiry
against the Registrar of the High™ Court” was made by a puisne
Judge of the Court.” After considering the report and giving
show-cause notice, he was dismissed by the Chief Justice. The
Supreme Court held that it was not a case of delegation of
power by the Chief Justice but mere_y of employing a_competent
officer to “assist the Chiel Justice. More recently, the same

8. JFudicial Review of Administrative Action, (1973), p. 263.

9. Markose : Fudicial Control of Administrative Action in India, (1936), p. 395.

10. (1948) 1 All ER 780: See p. 79 (supra). See also Barnard v. N. D. L.
Board, (1953) 2 QB 81; Vini v. N. D. L, Board, (1957) AC 418.

11. AIR 1955 SC 188: (1955) 1 SCR 1065. See p. 80 (supra).

12. AIR 1956 SC 285 : (1955) 2 SCR 1331.
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view has been taken by the Supreme Court in State of U. P.v.
B. D, P. Tripathi*®,
(i1) Imposing fetters on discretion by self-imposed rules of policy

An authority entrusted with discretionary power must exercise
the same after considering individual cases. Instead of doing‘

.

that if the authority imposes fetters on its discretion by adopting
fixed rules of policy to be applied in all cases coming before it,

there is failure to exercise discretion on the part of that authority.
What is expected of the authority is that it must consider the
facts of each case, apply its mind and decide the same. If any
eneralyule is pronounced, which will be applied to all cases,
there is no question of considering the facts of an individual
case at all and exercising discretion by the authority.

Gell v. Teja Noora't ©
Gelv. Teja Noora”

Under the Bombay Police Act, 1863, the Commissioner of
Police had discretion to refuse to grant a licence for any land
conveyance ‘which he may consider to be insufliciently found or
otherwise unfit for the conveyance of the public’, Instead of
applying this discretionary power to individual cases, he issued a
general order that any victoria presented for licence must be of
a particular pattern. The High Court of Bombay held the
order bad as the Commissioner had imposed fetters on his
discretion by self-imposed rules of policy and failed to consider

in respect of each individual carriage whether it was fit for convey-

ance of the public or not.
Ance ol the public or not

Keshavan Bhaskaran v. State of Kerala'®

The relevant rule provided that no school leaving certificate
would be granted to any person unless he had completed fifteen
years of age. The Director was, however, empowered to grant
exemption from this rule in deserving cases under certain
circumstances. But in fact, the Director had made an invariable

13. (1978) 2 SCC 102, See also State of Bombay v. Shivbalak, AIR 1965
SC 661 : (1965) 1 SCR 211.

14, (1907) 27 ILR Bom. 307.
15, AIR 1961 Ker. 23. See also Registrar, T. M. v. Ashokchandra, AIR 1955 SC

558: (1955) 2 SCR 252,
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rule of not granting exemption unless the deficiency in age was
less than two years. The Court held that the rule of policy
was contrary to law.

In Tinker v. Wandsworth Board of Works®, a sanitary authority
laid down a general rule that all cesspits and privies in its area
should be replaced by water-closets and did not consider each
case on merits. The Court of Appeal held the action bad. In
R. v. Metropolitan Police Commissioner'?, a chief constable adopted
a rigid rule not to institute any prosecution at all for an
anti-social class of criminal offence. The action was held to be

bad.

This does ngt, however, mean that no principle can be laid
down or policy adopted. The only requircmenf is that even
‘when a genera] policy is adopted, cach  case _musf be consider:
ed on its own merits. As Lord Reid?® rightly states, a minister
having a discretion, may formulate a policy or make a limiting
rule as to the future exercise of his discretion, if he thinks
that good administration requires it, ‘provided the authority is always
willing to listen to any one with something new to say’. (emphasissupplied)
The administrative authority exercising discretion must not ‘shut its
ears to an application’. It is submitted that the test is correctly
laid down in Stringer v. Minister of Housing'®, whercin Lord
Cooke, J observed : T

... [A] Minister charged with the duty of making indi-
vidual administrative decisions in a fair and impartial manner
may nevertheless have a general policy in regard to matters
which are relevant to those decisions, provided that the
existence of that general policy does not preclude him from fairly judging

all the issues which are relevant to eachindividual case as it comes up for
decision. (emphasis supplied)

(#12) Acting under dictation

Sometimes, an authority entrusted with a power does
not exercise that power but acts under the dictation of a
superior authority. Here, the authority invested with the power

16. (1858) 27 1.J Ch 342.

17. (1968) 2 QB 118.

18.  British Oxygen Co. Ltd. v. Minister of Technology, (1970) 3 WLR 488 (495).
19, (1970) 1 WLR 1281 (1298).
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purports to act on its own but ‘in substance’ the power is exercised
by another. The authority concerned does not apply its mind
v el 3 . . .

and take action on its own judgment, even though it was not
so intended by the statute. _In law, this amounts to nen-exercise
of power by the authority and the action is bad.

Gommissioner of Police v. Gordhandas®*—

Under the Bombay Police Act, 1902, the Commissioner of
Police granted licence for the construction of a cinema theatre.
But later on, he cancelled it at the direction of the State Govern-
ment. The Supreme Court set aside the order of cancellation of
licence as the Commissioner had acted merely as the agent of the
Government,

Orient Paper Mills v. Union of India?!

Under the relevant statute, the Deputy Superintendent was
empowered to levy excise. Instead of deciding it independently,
the Deputy Superintendent ordered levy of excise in accordance
with the directions issued by the Collector. The Supreme Court
set aside the order passed by the Deputy Superintendent.

Rambharosa Singh v. Siate of Bihar® ~

The relevant rules empowered the District Magistrate to
give public ferries on lease subject to the direction of the Com-
missioner. Instead of the Commissioner, the Government gave
certain directions, The District Magistrate acted in accordance with
those directions. The High Court set aside the order passed by the
District Magistrate.

There is however a distinction between seeking an advice or
assistance on the one hand and acting under dictation onthe o

hand. Advice or assistance may be -aken and then discre:
tion may be exercised by the authority concerned genuinely

without blin nd ‘mechanicall cting on the advice. For

20. AIR 1952 8C 16. See also State of Punjab v. Skarma, AIR 1966 SC 1081 ;
Ellis v. Dubowski, (1921) 3 KB 621 ; Simms Motor Units v. Minister of Labour,
(1946) 2 All ER 201.

21. (1970) 3 SCC 76: AIR 1970 SC 1498.

22, AIR 1953 Pat 370. See also Orient Paper Mulls v. Union of India, AIR 1969

*SC 48 ; Purtabpore Co. Lid. v. Cane Commr. of Bihar, (1969) 1 SCC 508.
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instance, a licensing authority may take into account the general
policy of the government in granting licences, provide it decides each
case on its own merits. Inthe Gordhandas case (supra), the Supreme
Court observed that the Commissioner was ‘entitled to take into
consideration the advice tendered to him by a public body set
up for this express purpose, and he was entitled in the bona fide
exercise of his discretion to accept that advice and act upon it
even though, he would have acted differently if this important
factor had not been present in his mind when he reached a
decision’. 33

(tv) Non-application of mind

When a discretionary power is conferred on an authority,
the said authority must exercise that power after applying its
mind to the facts and circumstances of the casein-hand. If this
‘condition is not satisfied, there is clear non-application of mind
on the part of the authority concerned. The authority might be
acting mechanically, without due care and caution or without 3
sense of responsibility in the exercise of its discretion. Here also,

there is failure to exercise discretion and the action is bad.

Emperor v. Sibnath Banerji*t

In this case, the order of preventive detention was quashed
as it had been issued in a routine manner on the recommendation
of police authorities and the Home Secretary himself had not applied
his mind and satisfied himself that the impugned order was called
for.

Jagannath v. Stale of Orissa™

In the order of detention six grounds were verbatim repro-
duced from the relevant section of the statute. The Home
Minister filed the affidavit in support of the order. In that
affidavit, he has stated that his personal satisfaction to detain the
petitioner was based on two grounds. The Supreme Court held
that the detaining authority must be satisfied about each of the

23, Supra, at p. 18. See also Union of India v. Roy, AIR 1968 SC 850.
24, AIR 1945 PC 156.

feem emAn N~ s fearey o O/ 104
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grounds mentioned in the order. Since it was not done, as in the
affidavit it was mentioned that the order was based only on two
grounds and also from the fact that in the impugned order in
which various grounds were mentioned, instead of using the
conjunctive ‘‘and’’ the disjunctive ‘‘or’’ had been used, there was
clear non-application of mind by the Home Minister and the
order was liable to be quashed.

Barium Chemicals Ltd. v. Company Law Board?s

In this well-known case, an order of investigation against the
petitioner company was passed by the Central Government.
Under the Companies Act, 1956, the Government was empower-
ed to issue such order if, ‘there are circumstances suggesting fraud
on the part of the management’. It was held by the Supreme
Court that it was necessary for the Central Government to state

the circumstances which led to the impugned action so that the
same could be cxamined by the Court. Shelat, J. observed :

Tt _is_hard to contemplate that the legislature could
nave left to the subjective process both the formation of
opinion and also the existence of circumstances on which it is
to be founded. It is also not reasonable to say that the clause
permitted the Authority to say that it has formed the opinion
on circumstances which in its opinion exist and which in
its opinion suggest am intent—to-defraud—orafraudutent or
unlawful purpose.??

—

Hidayatullah, J. (as he then was) also took the same view and
observed :
No doubt the formation of opinion is subjective but the

existencé of circumstances relevant to the infcrence as_the
sine qua non for action must be demonstrable, If the action
iSquestioned on the ground that no circumstances leading
to an inference of the kind contemplated by the section
exists, the action might be exposed to inference unless the
existence of the circumstances is made out.28

Ananta Mukhi v. State of W. B.2?

In this case, the order of detention was passed against the

26. AIR 1967 SC 295: 1966 Supp SCR 311.

27. Ibid, at p. 325 (AIR).

28. Ibid. at p. 309. See also Rohtas Industries (infra) Barium Chemicals v. Rana,
. (1972) 1 SCC 240: AIR 1972 SC 591 ; Ashadevi v. K. Shivraj (infra).

29. (1972) 1 SCC 580: AIR 1972 SC 1256.
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petitioner ‘to prevent him from acting in any manner prejudicial
to the security of State or the maintenance of public order’.
In spite of the use of the disjunctive ‘or’ in between the two
grounds, the Supreme Court held the order valid.

1. T. C. Ltd. v. Labour Court, Patna®

Very recently, the Supreme Court held the order of reference
passed under the Industrial Disputes Act, 1947 valid even though
the reference contained both the clauses, viz. the industrial
dispute ‘exists or is apprehended’. The Supreme Court held that
there was non-application of mind by the government, but the
reference was not bad on that ground on ‘the facts of the case’.
However, the Court observed that ‘care should always be taken to
avoid a mere copying of the words from the statute’,

(B) Excess or abuse of discretion

When discretionary power is conferred on an administrative
authority, it must be exercised according to law. But as Markose?!
says, ‘when the mode of exercising a valid power is ig_l_proper or
unreasonable, there is an abuse of the power’. Thus, ‘if a new
and sharp axe presented by Father Washington (thc Legislature)
to young George (the statutory authority) to cut timber from the
father’s compound is tried on the father’s favourite apple tree an
abuse of power is clearly committed’.

There are several forms of abuse of discretion, e.g. the author-
ity may exercise its power for a purpose different from the one
for which the power was conferred or for an improper purpose or
acts in bad faith, takes into account irrelevant considerations
and so on. These various forms of abuse of discretion may even
overlap. Take the classic example of the red-haired teacher, dismiss-
ed because she had red hair. In one sense, it is unreasonable. In
another sense, it is taking into account irrelevant or extraneous
considerations. Itis improper exercise of power and might be
described as being donc in bad faith or colourable exercise of
power. I fact, all these things ‘overlap to a very great extent’
and ‘run into one another’ 32

30. (1978) 3 SCC 504 : AIR 1978 SC 1428.

31. Fudicial Control ...(supra), p. 417.

32. Per Loid Greene, M. R. in dssociated Provincial Picture Houses Lid, v.
Wednesbury Corp., (1948) 1 KB 223 (229).
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Excess or abuse of discretion may be inferred from the
following circumstances :

(f) Exceeding jurisdiction ;
“(#) Irrelevant considerations;
(¢#) Leaving out relevant considerations ;
(w) Mixed considerations—
(a) Conclusions based on subjective satlsfactxon R
(b) Conclusions based on objective facts ;
(v) Mala fide;
- (vi) Improper purpose: Collateral purpose ;

(vii) Colourable exercise of power ;

(viti) Disregard of the principles of natural justice ;
(ix) Unreasonableness.

Let us consider each ground in detail.
(i) Exceeding jurisdiction

An administrative authority must exercise the power within
the limits of the statute and if it exceeds those limits the action
will be held to be ultra vires.

For example, if an officer is empowered to grant loan of
Rs. 10,000 in his discretion for a particular purpose and il he
grants a loan of Rs. 20,000 he exceeds the power (jurisdiction)
and the entire order is ultra vires and void on that ground.

London County Council v. Attorney General®
orney reneraz

In this case, the local authority was empowered to operate
tramways. The local authority also carried a bus service. An
injunction against the operation of buses by the Council was duly
granted.

C. E. S. Corporation v. Workers’ Union®* .

If the authority is empowered to award a claim for the
medical aid of the employees, it cannot grant the said benefit to
the family members of the employees.

33. (1902) AC 165.
34," AIR 1959 SC 1191: (1959-60) 16 FJR 182.
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T. K. Chaudhary v. Datta%

If the relevant regulation empowers the management to
dismiss a teacher, the power cannot be exercised to dismiss the
principal.

(if) Irrelevant considerations

A power conferred on an administrative authority by a
statute must be exercised on the considerations relevant to the
purpose for which it is conferred. Instead, if the authority
fakes irito account wholly irrelevant or extraneous considerations
the exercise of power by the authority will be ultra vires and the
action bad.

This may, however, be distinguished from mala fide or
improper motive inasmuch as, here ‘the irrelevant considerations
dominate not because of any deliberate choice of the authority

but as a result of the honest mistake it makes about theobject
or scope of its powers’.38

Thus, the red-haired teacher was dismissed because she
had red hair,3 or because the teacher took an afternoon off in
poignant circumstances®® or that the teacher refused to collect
money for pupils’ meals®® the action is bad in law.

Ram Manohar Lohia v. State of Bihar'® __ ~

Under the relevant rules, the authority was empowered to
detain a person to prevent subversion of ‘public order’. The
petitioner was detained to prevent him from acting in a manner
prejudical to the maintenance of ‘law and order’, The Supreme
Court set aside the order of detention. According to the Court,
the term ‘law and order’ was wider than the term ‘public order’.

R. L. Arora v, Staleof 1] P_g;r-—
Under the provisions of the Land Acquisition Act, 1894 the

35. AIR 1958 SC 722: (1959) SCR 455.

36. Markose (supra).

37. Wednesbury Corp. (supra).

38. Martin v. Eccles Corp., (1919) 1 Ch. 387.

39. Price v. Sunderland Corp., (1956) 1 WLR 1253, See also Roberts v. Hoophood
(infra).

40. AIR 1966 SC 740: (1966) 1 SCR 709.

41. AIR 1962 SC 764: 1962 Supp 2 SCR 149.
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State Government was authorised to acquire land for a_company
if the Government was satisfied that ‘such acquisition is needed
for the construction of a_work and that such work is likely to
prove usetulj»MMlc;. In this case, the land was acquired
fora private company for the construction of a factory for
manufacturing of textile machinery. The Supreme Court, by
majority, held that even though it was a matter of. subjective
satisfaction_of the Government, since the sanction was given by the
Government on irrelevant and extraneous considerations, it was

invalid. Wanchoo, J. (as he then was) observed :

The Government cannot both give meaning to the words and
also say that they are satisfied on the meaning given by them. The

meaning has to be given by the Court and it is only there-
after that the Government’s satisfaction may not be open
to challenge if they have carried out the meaning given to the
relevant words by the Court.*? (emphasis supplied)

Hukam Chand v. Union of India*?

Under the Televant rule, the Divisional Engineer was empower-
ed to disconnect any telephone on the occurrence of a “public
emergency’. When the petitioner’s telephone was disconnected
on the allegation that it was used for illegal forward trading (satta)
the Supreme Court held that it was an extraneous consideration
and arbitrary éxercise of power by the authority.

(ifi) Leaving out relevant considerations

As discussed above, the administrative authority cannot take
into account irrelevant or extraneous considerations. Similarly,
if the authority fails to take into account relevant considerations,
then also, the exercise of power would be bad. But it is very
difficult to prove that certain relevant factors have not been
taken into consideration by the authority, unless detailed reasons
are given in the impugned order itself from which it can be
nferred. Still, however, sometimes the relevant considerations
are pf_(icribed by the statute itself, e. g. ‘‘regard shall be had

2. AIR 1962 SC 764 at p. 772, Sec also Sta ¢ of Bombay v. Krishnan, AIR 1960
SC 1223; Binny Ltd. v. Workmen, (1972) 3 SCC 806: AIR 1972 SC 1975.

3. (1976) 2 SCC 128: AIR 1976 SC 789. See also R. v. Marsham, (1892) 1
QB 371; L. D. Sugar Mills v. Ram Sarup : AIR 1957 SC 82: (1956) SCR
916 ; Sanmugam v. V. S. K. V. ...etc., AIR 1963 SC 1626: (1964) I SCR
809.
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to”’, ““must have regard to’’, etc. Here, the matterso specified
must be taken into aecount,

Rampur Distillery Co. v. Company Law Board**

The Company Law Board refused to give its approval for
renewing the managing agency of the company. The reason
given by the Board for not giving its approval was that the
Vivian Bose Commission had severely criticized the deal-
ings of the Managing Director Mr. Dalmia. The Court conceded
that the past conduct of the directors was a relevant consideration,
but before taking a final decision, it should take into account
their present activities also.

Ashadevi v. K. Shivraj*

An order of detention was passed against the detenu under
the Conservation of Foreign Exchange and Prevention of
Smuggling Activities Act, 1974 (Cofeposa Act). The order was
based on the detenu’s confessional statements made belore tho
Customs Authorities. But the said confessional statements were
subsequently retracted by the detenu before the order of deten-
tion. The Supreme Court held that the question whether the
earlier statements recorded were voluntary or not was a ‘vital’
fact_which ought to have been ~considered by the detairﬂ?@
authority before passing the order of detention. As it was Tiot

done, the order was invalid and illegal.
———

(iv) Mixed consideration

Sometimes, a peculiar situation arises. Here the order is
not wholly based on extraneous or irrelevant considerations It is

irrelevant or non-cxistent consnéeratxons There is no o uniformity
in judicial pronouncements on this point. Itis submitted that
the proper approach is to consider it in two different situations :

(a) Conclusions based on subjective satisfaction ; and

-

44, (1969) 2 SCC 744, AIR 1970 SC 1789.

45. (1979) 1 SCC 222: AIR 1979 SC 447, See also Sk. Nizamuddin v. State of
W. B., (1975) 3 SCC 395: AIR 1974 SC 2353 ; Suresh Mahato v. Districi
Magistrate, (1975) 3 SCC 554 : AIR 1975 SC 728.
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(b) Conclusion based on objective facts.
-— T

(a) Conclusion based on subjective satisfaction

If the matter requires purely subjective satisfaction;
e. g. detention matters, a strict view is called for, and if the

order of detention is based on relevant and irrelevant considera-

tions, it has to be quashed. The reason is very simple and obvious.
Tt is very difficult for the court to say as to what extent the
irrelevant (or non-existent) grounds have operated on the mind
of the detaining authority and whether it would have passed the

same order even without those irrelevant or non-existent grounds-
In Dwarka Dasv. State of 7. K.*, setting aside the order of the
detention which was based on relevant and irrelevant grounds,
th: Supreme Court observed :

Where power is vested in a statutory authority to de-
prive the liberty of a subject on its subjective satisfaction
with reference to specified matters, if that satisfaction is
stated to be based on a number of grounds or for a variety
of reasons, all taken together and if some out of them
are found to be non-existent or irrelevant, the very
exercise of that power is bad. That is so because the
matter being one for subjective satisfaction, it must be pro-
perly based on_all the reasons on_which it purports to be
based.  If some out of them are found to be non-existent or irrelevant,
the Court cannot predicate what the subjective satisfaction of the
said authority would have been on the exclusion of those grounds or
reasons.*” (emphasis supplied)

The same principle is applied by the Supreme Court in a
number of cases.48

But in the Duwarkadas case (supra), the Court further observ-
ed:

In applying these principles, however, the Court must
be satisfied that the vague or irrelevant grounds are such
as, if excluded, might reasonably have affected the subjective
satisfaction of the appropriate authority. It is not merely

because some ground or teason of a comparativel gl

nature is defective that such an order based on subjective

46. AIR 1957 SC 164: (1956) SCR 948.
47. Ibid. at p. 168 (AIR).
48, Ram Manohar Lohia v. State of Bihar, AIR 1966 SC 740; Manu Bhusan
* v. State of W. B., (1973) 3 SCC 663: AIR 1973 SC 295; Pushker v.
State of W. B., (1969) 1 SCC 10 : AIR 1970 SC 852.
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satisfaction can be held to be invalid. The Court while
anxious to safeguard the personal liberty of the individual
will not lightly interfere with such orders. It is in the light
of these principles that the validity of the impugned order
has to be judged.4® (emphasis supplied)

It is respectfully submitted that these observations are
unwarranted and very wide and do not lay down the correct law.
They leave the courts to speculate. If the order is based on
subjective satisfaction and if it is not permissible for the court (as
the court itself conceded) ‘to substitute the objective standards
of the court for the subjective satisfaction of the statutory authority’
one fails to see how the objective standard can be applied? It is
therefore, submitted that in detention matters, the orders must
necessarily be quashed if they are based on mixed considérations.

(b) Conclusion based on objective facts

If the conclusion of the authority is based OEM
and the action is based on relevant and irrelevant considerations
the court may apply the objective standard and decide the validity
or otherwise of the impugned action. .

State of Maharashira v. Babulal® AL

In this case, the State Government had superseded the
municipality on two grounds., One of them was held to be
extraneous by the Court and yet the order was upheld as the
Court felt ‘reasonably certain that the State Government would
have passed the order on the basis of the second ground alone’
as in the show-cause notice itself it was mentioned that the
grounds ‘jointly as well as severally’” were serious enough to
warrant action.

State of Orissa v. Bidyabhusan®*

In this case, 4 was dismissed from service on certain charges.
The High Court found that some of them were not proved and
therefore, directed the government to consider the case whether
on the basis of the remaining charges the punishment of dismissal

49, Supra,at p. 168 (AIR).
50. AIR 1967 SC 1353: (1967) 2 SCR 583.
51. AIR 1963 SC 779: 1963 Supp 1 SCR 648.
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was called for, (On appeal, the Supreme Court reversed the
judgment of the High Court and upheld the order of dismissal.
According to the Court, if the order could be supported on any
of the grounds, it was not for the Court to consider whether on
that ground alonet he punishment of dismissal can be sustained®2,

It is submitted that the aforesaid view is correct. The prin-
ciple has been succinctly laid down by Shelat, J. in Leora Singh v.
J. M. Tondon®, wherein His Lordship observed :

The principle that if some of the reasons relied on by
a Tribunal for its conclusion turn out to be extraneous or
otherwise unsustainable, its decision would be vitiated, ap-
plies to cases in which the conclusion is arrived at not on
assessment™of _objective facts or evidence, but on subjective
satisfaction, The reason is that whereas in cases where the
decision is based on subjective satisfaction if some of the
reasons turn out to be irrelevant or invalid, it would be
impossible for a superior court to find out which of the
reasons, relevant or irrelevant, valid, or invalid, had brought
about such satisfaction, But in a case where the conclusion
is based on objective facts and evidence, such a difficulty
would not arise. If it is jfound that there was legal evidence
before the Tribunal, even if some of it was irrelevant, a superior
court would not interfere_if the finding can be sustained on the rest
of the evidence.®* (emphasis supplied)

Recently, the Supreme Court has reiterated the same
principle in the case of State of U. P. v. Chandra Mohan Nigam®s.

(v) Mala fide

This phrase has two meanings. In the popular sense, it
means dishonesty, fraud or ill-will, but in the legal sense, it has a
sery broad connotation. When the administrative action is taken
>ut of personal animosity, ill-will or vengeance, the action will
1ecessarily be struck down on the ground of ‘malice in fact’.
But even in the absence of malice in fact, the action will be ultra
vires if it was taken to achieve some purpose&oreigato the statute.

52. See also Rly. Board v. Niranjan, (1969) 1 SCC 502: AIR 1969 SC 966 ;
Sarwan Singh v. State, (1976) 2 SCC 868 : AIR 1976 SC 232.

53. (1971) 3 SCC 834: AIR 1971 SC 1537.

54, 1Ibid. at p. 838 (SCC); pp. 1540-41 (AIR).

55, (1977) 4 SCC 345: AIR 1977 SC 2411.
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In Faichand v. State of W.B.5 our Supreme Court has defined
mala fide in the following words :
. [M]ala fide exercise of power only means that the

statutory power is exercised for the purposes foreign to those
for which it is in law intended. T

/‘
In Smt. S.R. Venkataraman v. Union of India®, the Supreme

Court has defined malice in wide terms and observed :

Malice in its legal sense means malice such as may be
assumed from the doing of a_wrongful act ut
(Withoub\ just cause or excuse, or for want of reasonable or

pr

obable cause.

Municipal Council of Sydney v. Campbell®s

Under the relevant statute the Council was empowered to
acquire land for ‘carrying out improvements in or remodelling any
portion of the city’. The Council acquired the disputed land for
expanding a street. But in fact the object was to get the benefit
of probable increase in value of the land as a result of proposed
extension of the highway. No plan for improving or remodelling
was proposed or considered by the Council. It was held that the
power was exercised with ulterior object and hence it was ultra
vires. T

Pratap Singh v. State of Punjab®®

In this case, the petitioner was a civil surgeon and he had
taken leave preparatory to retirement. Initially the leave was
granted, but subsequently it was revoked. He was placed under
suspension, a departmental enquiry was instituted against him and
ultimately, he was removed from service. The petitioner alleged
that the disciplinary proceedings had been instituted against him
at the instance of the then Chief Minister to wreak personal
vengeance on him as he had not yielded to the illegal demands of
the former. The Supreme Court accepted the contention, held
the exercise of power to be mala fide and quashed the order.

56. AIR 1967 SC 487: 1966 Supp SCR 464.

57. (1979) 2 SCC 491, 494 :AIR 1979 SC 49. See also Bailey, Cross, Garner:
Cases and Materials on Adminitsrative Law, (1977) pp. 268-69; A. S. Misra:
The Law of Bias and Mala fides, (1977).

58. (1925) AC 838.

59. AIR 1964 SC 72: (1964) 4 SCR 733,
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C. S. Rowjee v. State of A.P.%°

“In this case, the State Road Transport Corporation had
framed a scheme for nationalisation of certain transport routes.
This was done as per the directions of the then Chief Minister.
It was alleged by the petitioner that the particular routes were
selected to take vengeance against the private transport operators
of that area as they were his political opponents. The. Supreme
Court upheld the contention and quashed the order.

Burden of proof

The burden of proving mala fide is on the person making the
allegations and the burden is ‘very heavy’.6t There is a presump-
tion in favour of the administration that it always exercises its
power bona fide and in good faith. The reason is obvious. “The
allegations of mala fide are often more easily made than made out,
and the very seriousness of such allegations demands proof of a high order
of credibility’.®? (emphasis supplied). Itis the last refuge of a
losing litigant.$3

(vi) Improper purpose ; Collateral purpose

A statutory power conferred on the authority must be exercis-
ed for that purpose alone and ifitis exercised for a different
purpose, there is abuse of power by the authority and the action
may be quashed. Improper purpose must be distinguished from
‘mala fide’ exercise of power, In the latter, personal ill-will, malice
or oblique motive is present, while in the former it may not be so,
and the action of the authority may be bona fide and honest and
yet, if it is not contemplated by the relevant statute, it may be
set aside. In other words, ‘a power used under the misappre-

60. AIR 1964 SC 962: (1964) 6 SCR 330.

See also G. Sadanandan v. State, AIR 1966 SC 1925: (1966) 3 SCR 590.

61. E. P. Royappa v. State of T. N., (1974) 4 SCC 3 (41) AIR 1974 SC 555
(586).

62. Ibid, at p. 41 (SCC), p. 586 (AIR) (Per Bhagwati, J.). See also Rowjee’s

case, (supra), at pp. 969-70.

63. Gulam Mustafav. State of Maharashtra, (1971) 1 SCC 800 (802): AIR
1977 SCC 448 (449); Kedarnath v. State of Punjab, (1978) 4 SCC 336:
AIR 1979 SC 220; Tara Chand v. Municipal Corp. Delhi, (1977) 1 SCC 472
(484) : ATR 1977 SC 567 (577) ; State of Punjab v. Ramjilal, (1970) 3

SCC 602: AIR 1971 SC 1228: (The allegations o

against a named official).
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hension that it was needed for effectuating a purpose, which was
really outside the law or the proper scope of the power, could
be said to be an exercise for an extraneous or collateral purpose.®

Nalini Mohan v. District Magistrate®

The relevant statute empowered the authority to rehabilitate
the persons displaced from Pakistan as a result of communal
violence. The power was exercised to accommodate a person who
had come from Pakistan on medical leave. The order was set
aside.

Ahmedabad Manufacturing and Calico Printing Co. v. Municipal Corpora-
tion, Ahmedabad®®

The Commissioner was empowered under the Act to dis-
approve the construction of any building if it contravened any of
the provisions of the Act. If the said power is exercised to bring
pressure on the company to provide drainage facility to its other
existing buildings, the order cannot be sustained.

State of Bombay v. K. P. Krishnan®

In this case, the government refused to make a reference on
the ground that ‘the workmen resorted to go slew during the
year’, The Supreme Court held that the reason was not germane
to the scope of the Act and set aside the order.%®

(vii) Colourable exercise of power

Where a power is exercised by the authority(ostensibly for the
purpose for which it was conferred, but in(reality)for some other
purpose, it is called colourable excrcise of power, Here, though
the statute does not empower the authority to exercise the power
in a particular manner, the authority exercises the power under
the ‘colour’ or guise of legality. In Somawanti v. State of Punjab®®,
the Supreme Court held that the power must be exercised for the

64. State of Mysore v. P. R. Kulkarni, (1973) 3 SCC 597 (600): AIR 1972 8C
2170 (2172).

65. AIR 1951 Cal. 346.

66. AIR 1956 Bom. 117.

67. AIR 1960 SC 1223 : (1961) 1 SCR 227.

68. See also Roberts v. Hopwood (infra).

69. AIR 1963 SC 151: (1963) 2 SCR 774.
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purpose for which it was conferred and if it was used for different
purpose, there was colourable exercise of power, as not being
relatable to the power conferred upon the authority by the statute
and Yhe order will be a nullity.

But it is very difficult to draw a dividing line between impro-
per or collateral purpose on the one hand and colourable exercise
of power on the other. Itis obvious that if the statutory power
is exercised for an ‘improper’ or ‘collateral’ purpose, there is
‘colourable’ exercise of power. Similarly, if there is ‘colourable’
exercise of power, it cannot be said that it was exercised for
proper purpose. Thus, both the phrases can be used interchange-
ably. In fact, asthe learned authors on administrative lawf?
state, the phrase ‘‘colourable’ is confusing and it is better to
avoid the use of that phrase.

(viii) Disregard of the principles of natural justice

By now, itis well settled law that even if the exercise of
power is purely administrative in nature, if it adversely affects any
person, the principles of natural justice must be observed and the
person concerned must be heard. Violation of the principles of
natural justice makes the exercise of power ultra vires and void.”

(ix) Unreasonableness

A discretionary power conferred on an administrative autho-
rity must be exercised by that authority reasonably.. If the power
is exercised unreasonably, there isan abuse of power and the action
of the authority will be e

The term ‘unreasonable’ is ambiguous and may include many
things e. g. irrelevant or extraneous considerations might have
been taken into account by the authority or there was improper
or collateral purpose or mala fide exercise of power by it or there was
colourable exercise of power by the authority and the action may
be set aside by courts.

Roberts v. Hopwood™ _

In this leading case, the local authority was empowered to

"
ZQjJain and Jain: Principles of Administrative Law, (1973), p. 402.
71, See Lecture VI (supra).

72. (1925) AC 578.
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pay ‘‘such wages as it may think fit”’. In exercise of this power,
the authority fixed the wages at £4 per week to the lowest grade
worker in 1921-22. The Court held that though discretion was
conferred, it was not exercised reasonably and the action was bad.
According to Lord Wrenbury, ‘may think fit’ means ‘may
reasonably think fit’. His Lordship observed :

Is the verb ‘‘think’ equivalent to ‘‘reasonably think”’ ?
My Eoras, t0 my mind there is no difference” in the
meaning, whether the word ‘‘reasonably’ or ‘‘reasonable’’ is
in or out...I rest my opinion upon higher grounds. A person
in whom is vested a discretion must exercise his discretion
upon reasonable grounds. A discretion does not empower a man
to do what he likes merely because heisminded to do so—he must in the
exercise of his discretion do not_what he likes but what he ought, In
other words, he must, by use of his reason, ascertain and
follow the course whxch reason directs. He must act reason-

ably.™ {emphasis supplied)

Rohtas Industries Ltd. v. S. D. Agrawal™

In this case, an order of investigation was issued by the
Central Government against the petitioner company under the
Companies Act, 1956. The Supreme Court set aside the order as
the material in possession of the Government did not suggest that
there was fraud on the part of the company.
Pukhraj v, Kohii®® "

Under Section 178A of the Customs Act, 1878, the burden of
proof that the goods are not smuggled goods is on the person from
whom they are seized in the reaSMat they are
smuggled goods. The Supreme Court took a narrow view and
held that it was not sitting in appeal over the decision of the
authority and all that was necessary was the prima facie ground
about thé Teasonable beliel. But in Sheonath v. Appellate Assistant
Commissioner™, the Court held that the expression ‘reason to believe’
suggests that the ‘belief must be of an honest man and reasonable

73. (1925) AC 578 at p 613. See also Liversidge v. Anderson, (1942) AC 206;
Nakkuda Ali v. Fayratne, (1951) AC 66.

74. AIR 1969 SC 707: (1969) 1 SCC 325.

75. AIR 1962 SC 1559 : 1962 Supp 3 ,SCR 866.

76. (1972) 3 SCC 234: AIR 1971 SC 2451.
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person based upon reasonable grounds and not on mere suspi-
cion’,??

At the same time, it should not be forgotten that the action of
the authority should not be held to be unreasonable merely
because the court thinks it to be unreasonable.” The Court can-

not sitin appeal over the decision of the administrative authority.”
It can mterfere ‘only if the decision is ‘so _unreasonable _that no

reasonable man could have ever come to it’,3 or perverse®! or
there is ‘no evidence’ to Justlfy the conclusxon 82

e

(C) Infringement of fundamental rights

Under the Constitution of India, certain fundamental rights
are conferred upon citizens and other persons. An administrative
authority must exercise its discretionary powersin consonance with
those rights. Any action taken in contravention of the provisions
of Part III of the Constitution will be ultra vires on that ground
also.%3

77. (1972) 3 SCC 234, at. p. 239 (SCC): p. 2454 (AIR).

78. Kruse v. Johnson, (supra) p. 89.

79. Pukhraj case (supra) ; Sri Ram Vilas Service (supra); Bombay Union v. State
(supra): Prem Kakar v. State (supra); Hindustan Tin Works v. Employees,
{1979) 2 SCC 80, 84: AIR 1979 SC 75.

80, Lord Greene, M. R. in Wednesbury Corp. (supra); C.I.T.v. Radha Kishan
(supra) ; Rohtas Industries (supra) ; Pukhraj (supra).

81. Dhirajlal v. LT.C. (supra); D. Macropollo v. Employees (supra);
Dhrangadhra Chemical (supra). See also Bailey, Cross, Garner (supra) pp.
299-300 de Smith (supra) pp. 303-311.

82. Dhrangadhra Chemical (supra) ; State of A. P. v. Rao (supra).

83." Ses Lecture IX (infra).



Lecture IX
JUDICIAL AND OTHER REMEDIES

““Ubt jus ibi remedium’’

The King is at all times entitled to have an account, why the liberty of
any of his subjects is restrained.

—BLACKSTONE

We have a legislative body, called the House of Representatives, of over
400 men.  We have another legislative body, called the Senate, of
less than 100 men. We have, in reality, another legislative body,
called the Supreme Court, of nine men ; and they are more powerful
than all the others put together.

-—George W. Norris

1. Introduction

N

Judicial Remedies
(1) Prerogative remedies

Historical background
Constitutional provisions
Locus standi : Who may apply
Against whom a writ would lic
Alternative remedy
(i) Article 32
(¢1) Article 226
(a) Position prior to 1976
(b) Position after 1976
Delay and laches
Writs in particular

Habeas corpus

Scope and object

Conditions

Who may apply

Procedure

When may be refused

Successive applications

Effect of proclamation of emergency

1I. Mandamus

Nature and scope
Conditions

Who may apply
Against whom mandamus will not lic
Alternative remedy

v,

[ 201 ]
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I11. Prohibition

Nature and scope
Grounds
Limits of the writ of prohibition
Alternative remedy
1V. Certiorari
Nature and scope
Object
Conditions
Grounds
Alternative remedy
Prohibition and certiorari : disticntion
V. Quo warranto
(i) Nature and scope
(i) Conditions
(ti8) Locus standi : Who may apply
(iv) When may be refused
(v) Alternative remedy
(vi) Delay
Statutory remedies
(1) Ordinary civil suits
(2g Appeals to courts
(3) Appeals to tribunals
(4) Special leave to appeal to the Supreme Court
(5) High Court’s power of superintendence
Equitable remedies
(1) Declaration
(2) Injunction
Common law remedies
3. Other Remedies

(1) Parliamentary remedies
(2) Conseil d’Etat

3) Ombudsman

4) Self-help

I. INTRODUCTION

Administrative law provides for control over the adminis-
tration by an outside agency strong enough to prevent injustice to
the individual while leaving the administration adequate freedom
to enable it to carry on effective government.! Due to increase
in governmental functions, administrative authorities exercise
vast powers in almost all fields. But as has been rightly observed
by Lord Deunigg@ ‘properly exercised the new powers of the
executive lead to Wellare State, but abused they Tead to the

1. Garner: Administrative Law, (1963) p. 95.
2. ~ Freedom under the Law : (1949) p. 126.
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Totalitarian State’. Without proper and effective control an
indIvidual would be without remedy, even though injustice is done
to him. This would be contrary to the fundamental concept in
English and Indian legal systems in which the maxim ‘ubi

remedtum® (wherever there is a right there is_a_remedy) has been
adopted since long. U'Wes
of the same coin and they cannot be dissociated from each other.
The remedies available to an individual aggrieved by any action

of an administrative authority may be i :

Judicial remedies ; and
N

(Other remedies

2. JupiciaAL REMEDIEs

These remedies may further be sub-divided into the following
categories :
(1) Pﬁgrogatiygﬁr_«_:_r_n_@jg_s;
(2) Statutory remedies ;
(3) Equitable remedies; and
(4) Common law remedics.

Let us now consider each of them in detail.

Prerogative remedies
Historical background

In England, the high prerogative writs played a very impor-
lanL,r.ﬂ in upholding the rights and liberties of subjects and in
providing effective safeguards against_arbitrary _exercise of power
by public authoritics. Under the provisions of the Regulating
Act, 1773 the Supreme Court was _established at Calcutta in 1774
by issuing a Royal Charter and it was vested with _power to issue
the high prerogative writs. The said power was also conferred
on High Courts established under the Indian High Courts Act,
1861 and since then, High Courts exerCise the power to issue the
prerogative ngtect them

Constitutional provisions

The Founding Fathers of the Constitution of India were
aware of the part played by these writs. In these circumstances,
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under the Constitution, the Supreme Court and High Courts are
empowered to issue writs in the nature of habeas corpus, mandamus,
prohibition, quo warranto and certiorari for the enforcement of
fundamental xights (Article 32) and also for other purposes
(Article 226§3,f Thus, the Supreme Court and High Courts are
empowered to issue the following writs:

1. Habeas corpus ;

2. Mandamus ;

3. Prohibition ;

4. Certiorari ; and

5. Quo warranto
Locus standi: Who may apply

The Supreme Court can issue a writ under Article 32 of the
Constitution only for enforcement of any fundamental right con-
ferred by the Constitution. The powers of a High Court are
very wide in this respect as it can issue a writ for enforcement of
any fundamental right and also for other purposes mentioned in
sub-clauses () and (¢) of clause (1) of Article 226. As a general
rule, a person who approaches the court must prove righl
which can be enforced by the court by issuing an appropriate
writ¥/ But this rule does not strictly apply in cases of writs of
habeas corpus® and quo warranto.® Thus, a non-citizen_cannot _filc
a writ petition for the enforcement of a Tundamental right con-

ferred only on citizens.® Such right must be_an existing right.”
L ontly on citizens. -

A-busy bodytrnot=te-be encouraged to challenge an act or omission

of an authority which does not prejudicially affect him.® It is not
——

other purpose’ occurring in clause (1) have been deleted and purposes for
which writs may be issued have been mentioned in sub-clauses (a), (b)
and (¢) of clause (1) of Art. 226. [

9 alcutta Gas Co. v. State of \W. B., AIR 1962 SC 1044 ; Venkateswari Rao
v. Government of A. P., AIR 1966 SC 828 ; Charanjit Lal v. Union of India,
AIR 1951 SC 41.

5. Infra.

6. M. S. M, Sharma v. Shrikrishnan, AIR 1959 SC 395.

7. State of Orissa v. Ramchandra, AIR 1964 SC 685; Maganbhai v. Union of
India, (1970) 3 SCC 400: AIR 1969 SC 783.

8. F. N. & Co. v. State of A. P., (1971) 2 SCC 163 : AIR 1971 SC 1507.

9]3)' the Constitution (42nd Amendment) Act, 1976, the words ‘for any
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necessary that a writ petition can be filed only when there is
actual invasion of a right.” It can be fled even wheén_there is

reasonable apprehension of invasion of the right of the petitioner.?

Against whom a writ would lie

Under Article 226(1), everig High Court is empowered to

issue a writ “‘to any(Person orfantharity)including in appropriate
cases, anz (GovernmentY’, Thus, a writ can be issued against a

‘person’ or an _‘authority’ including ‘Government’_for certain
purposes, After the well-known decisions in the cases of Rajasthan
Elecricity Board v. Mohanlal'® and Sukhdev Singh v. Bhagat Ram'y
it is clear that a writ can be issued against a department of the
gQuernment, a statutory authority or even against a non-statutory
authority, if it has to function under a statutory provision. Thus
a writ can be issued against the Railway Board,!? Panchayat,!?
Municipality,’* Road Transport Corporation,’® QOil and Natural
Gam_/L ommission,’® Electricity Board,!? Life Insurance Corporatiop
of India®®, Reserve Bank of India,!® etc.

Alternative remedy

" As the Supreme Court and the High Courts are the apex
judicial mmn and the States respectively, it is but
natural that if alternative and equally efficacious remedy is avail-
able to the party, they may refusc to exercise this extraordinagy
jurisaiction and direct the party concerned to first avail of the
said alternative remedy. The effect of availability of an alterna-
tive remcdy may be considered under the following heads:
(i) Article 32 ./

©

K. K. Kochuni v. State of Madras, AIR 1959 SC 725; Bengal Immunity Co.

v. State of Bihar, AIR 1955 SC 66.

10. AIR 4967 SC 1857: (1967) 3 SCR 377.

11. (1975) 1 SCC 421: AIR 1975 SC 1331.

12, Railway Board v. Observer Publications, (1972) 2 SCC 266: AIR 1972
SC 1792.

13.  Ajit Singh v. State of Punjab, AIR 1967 SC 355.

14.  Rashid Ahmed v. Municipal Board, AIR 1950 SC 163.

15. Mysore S. R. T. C. v. Devraj, (1976) 2 SCC 863 : AIR 1976 SC 1027.

16. Sukhdev Singh's case (supra).

17.  Rajasthan Electricity case (supra).

18. L.I.C.v. Sunil Kumar, AIR 1964 SC 847.

19.  Reserve Bank of India v. N.C. Paliwal, (1976) 4 SCC 838: AIR 1976

SC 2345.
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(i) Article 226
(a) Position prior to 1976
(b) Position after 1976

Article_32.—Article 32 confers a_ fundamental right to

move the Supreme Court by appropriate proceedings for the
enforcement of fundamental rights conferred by Part III of the
Constitution of India. The_right to move the Supreme Court by
a petition under Article betng itsell a fundamental right,,
availability of an_alternative remedy cannot per se be a good and
sufficient’ground for not granting a relief to the petitioner.20 If the
petititioner prima facie satishies the Supreme Court that his funda-
mental right is violated, it is not only the right but the duty of the
Court_to see that the petitioner’s fundamental right is safeguard-
ed.®? Thus, to issue an appropriate writ under Article 32 is_not
a matter of discretion_for the Supreme Court and it cannot refuse
to grant relief to the petitioner.2? On the contrary, the State
cannot place any hindrance in the way of an aggrieved person
seeking to approach the Supreme Court.?? But here also Hidayat-
ullah, C. J.2% states: ‘‘Although there is no 1ule or provision of
law to prohibit the exercise of its cxtraordinary jurisdiction, this
Court has always insisted upon recourse to ordinary remedies or
the exhaustion of other remedies. It is in rare_cases, where the
ordinary process of law appears to be inefficacious, that this Court
interferes even where other remedies are available. This attitude
arises from the acceptance of a salutary principle that extraordi-
nary remedies should not take the place of ordinary remediei_’_‘L r

" Article 226.—Even with regard to the jurisdiction of High
Courts under Article 226, the position is similar when there is a
violation of any fundamental right of the petitioner. The princi-
ple that a High Court may not issue a prerogative writ_when an
adequate alternative remedy would be available could not app_lx

.

where a party came to the court with an allegation that his funda-

20. K. K. Kochuni’s case (supra) at pp. 729-30; Daryao v. State of U. P.,
AIR 1961 1457 (1461).

21. N. Masthan v. Chief Commr., AIR 1962 SC 7¢7.

22. Tilokchand Motichand v. H. B. Munski, (1969) 1 SCC 110: AIR 1970
SC 898.

23.. Ibid. at p. 114 (SCC) ; p. 901 (AIR).
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mental right had bheen infringed and sought relief under
Article 226.2¢  — = -~

(@) Position prior to 1976.—Prior to the Constitution (42nd
Amendment) Act, 1976, the availability of an alternative remedy
was not considered to be an absolute bar for granting the relief to
the petitioner under Article 226 of the Constitution. But at the
same time it was a consideration upon which the Court might
refuse to issue a writy  Generallyg a High Court may not issue a
writ except in cases involving infringement of fundamental rights
under Article 226 if other adequate remedies are available to_the
petitioner. The remedy available under Article 226 _to move a
High Court cannot be permitted to be utilised as substitutes for
other statutory remedies, In such cases, generally, a High Court
will ot exercise its discretion in favour of the petitioner.25  But
it was not a rigid or inflexible rule. It was a matter of discretion
and not of jurisdiction 26 And in spitc of an alternative remedy
geig_&g_ggil_gh].e_,‘tbe court did not_throw away the petition but
exercised its_discretion if there were good grounds to do 50.%'
The correct law was laid down by the Supreme Court in State of
U. P. v. Mokd. Nook?®, wherein the Court observed:

The fact that the aggrieved party has another and adequate
remedy may be taken into consideration by the superxor
Tourt in arriving at a conclusion as to whether it should, in
exercise of its discretion, issue a writ of certiorari to quash
the proceedings and decisions of inferior courts subordinate
to it and ordinarily the superior court will decline to interfere

until the aggrlme arty has exhausted his other statutory

24. Himatlal v. State, AIR 1954 SC 403 ; Mohd. Yasinv. T. A. C., AIR 1952
SC 115; State of Bombay v. United Motors, AIR 1953 SC 252; DBengal
Immunity Co., (supra).

25. Rashid Akmed v. I. T. C., AIR 1954 SC 207; A. V. Venkateswaran V.
Wadhwani, AIR 1961 SC 1506 ; Abraham v. I. T. O., AIR 1961 SC 609;
Champa Lal v. 1. T. C., AIR 1970 SC 645: (1971) 3 SCC 20: Baburam v.
Lila Parishad, AIR 1969 SC 556.

26.  Union of India v. T. R. Verma, AIR 1957 SC 882 ; Baburam’s case (supra) ;
Addl. Collector v. Shantilal, AIR 1966 SC 197 ; Rohtas Industries v. Union of
India, (1976) 2 SCC 82: AIR 1976 SC 425.

27.  Union of India v. Verma (supra); State of U. P. v. Abdul Samad, AIR 1962
SC 1506.

28. AIR 1958 SC 86: (1958) SCR 595.
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remedies, if any. But this rule requiring the exhaustio statu-

tory remedies be the writ will be granted is a_rule of olicy)con-
(oemenu)and iscretion)rather than a rule of law. . .. ... 29" (emphasis
“supplied)

Positian after 1976.—But after the Constitution (42nd

Amendment) Act, 1976, the position is radically changed by insert-
ing clause (3) to Article 226. Clauses (1) and (3) of Article 226 as
amended by the Constitution (420ad Amendment) Acs, 1976 read
as under :

(1) Notwithstanding anything in Article 32_but subject to
the provisions of Article 131A and Article 226A, every
High Court shall have power throughout the territories
in relatxon to which it exercises jurisdiction to xssue to
any person or authority, including in appropriate cases,
any memment within those territories directions,
orders or writs, mcludmg writs in the nature of habeas
corpus, mandamus, prohibition, quo warranto and certiorari,
or any of them,— -

(a) for the cnforcement of any of the rig d
by the provisions of Part III; or »~

() for the redress of any injury of a substantial nature
by reason of the contravention of any other provi-
sion of this Constitution or any provision of any
enactment or Ordinance or any order, rule, regula-
tion, bye-law or other instrument made thereunder ;
or

(¢) for the redress of any injury by reason of any illega-
lity in any proceedings b)L or before any authorjty
under any provision referred to in_sub-clause (5)
where such 1llegality has resulted in substantial fajs

lure of justice.

(3) No petition for the redress of any injury referred to in
sub-clause (b) or sub-clause (¢) of clause (1) shall be
entertained if any other remedy for such redress is pro-

29, Ibid. at p. 93 (AIR).
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vided for. by or under anx_ther law for the time being
in force.”

Reading these two clauses together, it becomes clear that
except in cases of the enforcement of any fi ight, the
existence of an alternative remedy is an absoluge bar to_the jurisdic-
tion o a High Court under Article 226. Thus, after the _42nd
Amendment, it is a matter OE Ln:dwuos;and notn@rm
however, *where power is sought to be exercised without jurisdic-
tion or authority of law, not backed by law or without sanction of
law or the order is a purported order’® or where the exercise of
power is ‘ab-initio void’ and therefore a nullity,3! the fetter of
clause (3) of Article 226 would not restrain the High Court in

entertaining a writ petition under Article 226 even after the Cons-
titution (42nd Amendment) Act, 1976

Delay and laches
iy and laches

As discussed above, to issue a writ is in the discretion of the
court and if the court finds that there is inordinate delay and laches
on the part of the petitioner in approacﬁing_fﬁ‘é"caﬁ?f,‘ft may dis-
miss the petition on that ground alone.3 The principle underly
Tng this proposition 15 that the courts do not encourage agitation of
stale claims and exhuming matters which have already been disposed

of or where the rights of third parties have accrued in the mean-
time,3 or where there is no reasonable explanation for the delay.35

30. Ahmedabad Cotton Mfg. Co. v. Union of India, AIR 1977 Guj. 76: (1977) 18
GLR 714 (FB).

31. Mehmoodmiyan Kadri v. Sirishkumar, (1978) 19 GLR 97.

It may be mentioned at this stage that by the Constitution (44th Amend-
ment) Act, 1978, the original position is sought to be restored with regard
to jurisdiction of a High Court under Article 226.

33. M. K. Krishnaswamy v. Union of India, (1973) 4 SCC 163: AIR 1973 SC
1168; Aflatoon v. Lt. Governor, Delhi, (1975) 4 SCC 285: AIR 1974 SC
2077 3 Amrit Lal v. Coll. of Central Excise, (1975) 4 SCC 714: AIR 1975 SC
538 ; Kamini Kumar v. State of W.B., (1972)2 SCC 420 : AIR 1972 §C 2060.

34. Ravindra v. Union of India, (1970) 1 SCC 84: AIR 1970 SC 470 ; Amrit Lal’s
case (supra) ; DevGhar's case (infra). R. K. Soni v. State, AIR 1977 Guj. 76.

85. State of Punjab v. B. D, Kaushal, AIR 1971 SC 1676; H. Lawrence v.
Undon of Indig, 1975 UJSC 471.
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This principle applies even in case of infringement of fundamental

rights.38
/

The real difficulty is _about the measure of delay.” Since the
Limitation Act does not apply to writ petitions and no_period of

limitation s prescribed by the Constitution to move the Supreme
Court under Article 32 or High Courts under Article 226, the
matter is *more or less” left to judicial discretion, In Smi. Narayani

Devi v. State of Bihar®?, speaking for the Supreme Court, Gajendra-
gadkar, C. J. observed :

No hard and fast rule can be laid down as to when the High
Court should refuse to exercise its jurisdiction in favour of a
party who moves it after considerable delay and is otherwise
guilty of laches. That is a matter which must be left to the
discretion of the High Court and like all matters left to the
discretion of the Court, in this matter too discretion must be
exercised judiciously and reasonably. -~

In Tilokchand Motichand v. H. B. Munshi3®, Hidayatullah, C. J.
observed: '
... [T}he question is one of discretion for this Court to follow
from case to case. There is no lower limit and there is no
upper limit. A case may be brought within Limitation Act
by reason of some article but this Court_need not necessarily
give the total time_to the litigant to move This Court under
Article 37 Slmﬂariy in a suitable case this Court may enter-
tain Such a_petition even after a lapse of time. 17 u_nm
pend on what _The breach of the Fundamental ﬁight and_the remed)

claimed are and when and how the delay arose.® (emphasis supplied)

Thus, while on the one hand, writ petitions filed within the
period of limitation prescribed for a civil action for the same
remedy may be dismissed on the ground of delay and laches,® on

36. Tilokchand v. Munshi (supra); Durga Prasad v. Chief Controller, (1969) 1
SCC 185: AIR 1970 SC 769.

37. C. A. 140 of 1964 decided on September 22, 1964 (unrep.) Durga. Prasad’s
case (supra), at p. 187.

38. (1969) 1 SCC 110: AIR 1970 SC 898.

39. Ibid., at p. 116 (SCC) ; Ramchandra Deodhar v. State of Maharashtra, (1974)1
SCC 317 (325-27) : AIR 1974 SC 259 (264-66).

40. State of M. P. v. Bhiilal Bhai, AIR 1964 SC 1006; Dwurga Prasad’s case
(supra) ; Tilokchand’s case (supra).
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the other hand, there may be cases in which writ petitions filed
after ‘the period of limitation’ may be entertained.4!

It is submitted that the correct view is as laid down by the
Supreme Court in P. S. Sadasivaswamy v. State of T. N.%8, in_the
following words :

It is not that there is any g_‘eriod of limitation for the
Courts to exercise their powers under Article 226 nor is it that
theré can never be a case where the Courts cannot interfere in
a matter after the passage of a certain length of time. But
it would be a sound and wise exercise of discretion for the Courls fo,
refuse lo_exercise their extraordinary powers under Article 226 in_ i

persons who do nol approach it _expeditioy
s lo happen and

who stand by and allow thing [ then approach the (
to put forward stale clayms_and iry fo _unsettle settled matters 48
(emphasis sipplied)

/

Writs in particular
I. Habeas Corpus

Scope and object.—The Latin phrase ‘habeas corpus’ means
‘have the body;. This is @ writ in the nature of an order calling
upon the person who has detained another to produce the latter
before the Court, in order to let the Court know on what ground

HW%Q and to set him free if there is no legal
justification for the imgrisonm@fﬁ“‘" In other words, by this
writ, the Court directs the person or authority who has detained
another person to bring the body of the prisoner before the Court
so that the Court may decide the validity, jurisdiction or justifi-
cation for such detention. As Lord Wright4® states, ‘the incalcula-
ble value of habeas corpus is that it enables the immediate determina-
tion of the right of the appellant’s freedom’. ‘If the Court comes
to the conclusion that there is no legal justification for the
imprisonment of the person concerned, the Court will pass an

order to set him at liberty forthwith.’4® Thus, the object of the

41. Haryana State Electricity Board v. State of Punjab, (1974) 3 SCC 91: AIR
1974 SC 1806; Tilokchand's case (supra) ; R. S. Deodhar’s case (supra).

42. (1975) 1 SCC 152: AIR 1974 SC 2271,

43, Ibid. Per Alagiriswami, J. at p. 154 (SCC) p. 2272 (AIR). See also R. K.
Sont v. State: AIR 1977 Gaj 76.

44, State of Bihar v. Kameshwar, AIR 1966 SC 575 (577).

45. Greene v. Home Secretary, (1942) AC 284 (302).

46, Ghulam Sarwar v, Union of India, AIR 1967 SC 1335,
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writ of habeas corpus is to release a person from ijleg tention
and not to punish the detaining authority. ‘“The question for a
"abeas corpus court Is whether the subject is lawfully detained. If
l}_e’_i_s_,_tlwir_lgot issue, if he is not, it must issuez.f"7 Black-

stone states: f
e

It is a writ antecedent to statute, and throwing its
root deep into the genus of our common law. ... It is perhaps
the most important writ known to the constitutional law of
England, affording as it does a swift and imperative remedy
in all cases of illegal restraint or confinement. It is of
immemorial antiquity, an instance of its use occurring in
the thirty-third year of Edward I,

Conditions.—The writ of habeas corpus may be issued when
the?Mtablished by law has not been followed in case
of detention of a person, or the order of detention is_not in
accordance with the grovisions)of the Constitution,* or “the (aw (aw

under which he has been detained 1s ullra wvires or invalid,® or
where there is abuse of statutory power,® or mala fide exercise of

power®? by the detaining authority.

Who may apply.—An application for the writ of habeas cor-
bus may be made by the person illegally detained. But if the prison-
er himself is unable to make such application, it can be made by
any other person havmg(nteresj_n the prisoner. Thus, a_wife %
a Tather®*oreven a friend® ma} in such circumstances make an

apphcatlon for the writ of kabeas corpus.
o

47. Per Scott, L. J. in R. v. Home Secretary, Ex parte Greene, (1941) 3 All ER
104 (105).

48. Art. 21, Coll. of Malabar v. E. Ebrahim, AIR 1957 SC 688, Parshottam v.
B. M. Desai, AIR 1956 SC 20.

49. Art. 22. A. K. Gopalan’s case (supra) ; Coll. of Malabar (supra) ; In re Madhu
Limaye, AIR 1969 SC 1014,

50. State of Bihar v. K. P. Verma, AIR 1965 SC 575.

51. Duwarkadas v. State (supra), Dr. Lohia’s case (infra).

52, Ram Manokar Lohia v. State of Bihar, AIR 1966 SC 740 ; G. Sadanandan v.
State of Kerala, AIR 1966 SC 1925 ; 4.K. Gopalan’s case (supra), Dwarkadas
(supra), Pannalal v, Union of India, AIR 1958 SC 163.

53. Cobbet v. Hudson, (1850)15 QB 988 ; Sundarajan v. Union of India, AIR 1970
Del 29,

54. In re Thompson, (1860) 40 LJ MC 19 Sundarajan’s case (supra).

55. "In re Rajadhar, AIR 1948 Bom 334.

(]
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Procedure,. —Every application for the writ of hgbeas corpus

must be accom by an affidavit stating the facts and _circum-
stances leading to the making of such a application. If the Court is
satisfied that there is a prima facie case for granting the—prayer, it
will issue a rule nisi calling upon the detaining authority on a
specified day to show cause as to why the rule nisi should not be
made absolute. On the specified day, the Court will consider the
merits of the case and will pass an appropriate order. "If the Court
Is of the opinion that the detention was not justified, it will issue the
writ and direct the detaining authority to release the prisoner
forthwith. On the other hand, if according to the Court, the
detention was Justxﬁed the rule nisi will be discharged. Where
there is no return to the rule misi, the prisoner is entitled to be
released forthwith, 58

When may be refused.- ~CS_mce the object of the writ of habeas
corpus is remedial and not punitive, “the legahty or otherwise of the
detention must be decided by the Court with reference to the
date of return of the rule nisi and not with reference to the date
of making such application. Thus, the writ would not be issued
if at the time of the rule nisi, the prisoner was not illegally
detained, even though at the time of detention the order was
r———
1lle5a!,57 Similarly, if durmg the pendency of the petition for
the writ of habeas corpus the prisoner is released, 1t,w
mfructuous.”® In Talib Hussain v. State of JF. K.%, the Supreme
Court rightly observed :

[I] t is sufficient to point out that in habeas corpus

proceedmgs the Court has to consider the legality of the
detention on the date of on the date of hearing
e sal € a
son

1t canno g.ggsﬁe_d_nauy_kmmemﬂmngﬁlly
deprived of his personal liberty and his detention is contrary
to law, a writ of habeas cor nnot issue,%®

Successive applications.—For many vyears it was accepted in

56. State of Bihar v. Kameshwar (supra).

57. Barnando v. Ford, (1862) AC 326 ; Naranjan Singh v. State of Punjab, AIR
1952 SC 106 ; B. R. Rao v. State of Orissa, (1972)3 SCC 256 : AIR 1971 SC
2197 ; Kidar Nath v. State of Punjab, AIR 1960 Punj 122.

58. Kidar Nath'’s case (supra).

59. (1971) 3SCC 118: AIR 1971 SC 62.

60. Ibid. at p. 121 (SCC): p. 64 (AIR).
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England that an unsuccessful applicant could go from judge to
judge and court to court successively and get his application
renewed on the same evidence and on the same grounds for the
Wl Thus the applicant ‘‘could go from one
judgeto another until he could find one more merciful than his
brethren’’¢'s, But in re Hastings (No. 2)®2 the earlier view was over-

ruled, Tow%em successive appli-
cations for the writ of habeas corpus.%® T

Effect of proclamation of emergency.—Article 359 of the Consti-
tution of India empowers the Presi _suspend -the -right

to move any court for the enforcement of such of the-fundamemntal
rights conferred by Part IIT as may be mentioned in the Presiden-

tial Order. In Makhan Singh v. State of Punjab® the Supreme Court

held that the Court cannot issue a writ of habeas orpus to set at
liberty a person who has been detained under the Defence of India
Act, 1962 even if his detention was inconsistent with his consti-
tutional rights guaranteed under Part III of the Constitution.
But the Presidential Order does not debar the jurisdiction of the
Court to decide as to whether the order of detention was under the
Defence of India Act, 1962 or rules made thereunder. It is open
to the petitioner to contend that the order wag mala fide or invalid
and in either of the cases, he was entitled to move the court for the
protectiobof his rights under Articles 21 and 22 of the Constitution

of India(®)

Mandamus /

Nature and scope.— Mandamus means a command. It is an
order issued by a court to a/public Authority) asking it to_perform
f‘pﬁm@mpoied_ upon_it by the Constitution or by any other
Taw.® Mandamus is a judicial remedy which is in the form of an
PR - 5
61. Eshugbayi v. Gout. of Nigeria, (1928) AC 459,
6la. Per Harman, J. in In re Hastings (No. 3), (1959) Ch. 368 (379). --

62. (1958) 3 WLR 768.
63. P. N. Lakhanpal v. Union of India, AIR 1967 SC 908; Ghulam Sarwar’s
case (supra), In r¢ Prahalad Krishna, AIR 1951 Bom 25 (FB).
6 AIR 1964 SC 381.
5.) Ram Manohar Lokia v. State of Bihar, AIR 1966 SC 740, See¢ also Lecture 11

(supra).

66. State of Mpysore v. Chandrasekhara, AIR 1965 SC 532; S. I. Syndicate v.

Union of India, AIR 1975 SC 460.
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order from a superior court)(the Supreme Court or a High Court)
ernment, court, corporation or public 2 authouty
or £6_Torbea _from ‘doing some_specific act which that body is

er law to do or refrain from doing, as the case may
be, and which is in the nature of a _public duty and in certain

cases of a statutory duty.87 -

(#5) Conditions.—A writ of mandamus can be issued if the follow-
. . AT 0 ., .
ing conditions are satisfied by the petitioner :

@ The petitione.r must have a legal right. r Thus, when
the petitioner contended that his juniors had been
promoted by the Government and he had been left out,
and the Court held that the petitioner was not quali-
fied for the post, his petition was dismissed.*

@ A legal duty must have been imposed on the authority
and the performance of that duty should be_impera-
tive, not discretionary or_optional. There must be in

“the applicant a right to compel the performance of
some duty cast on the opponent,®® Thus, if at its own
discretion, Government makes a rule to grant dearness
allowance to its employees, there is no legal duty anc
the writ of mandamus cannot be issued against the
Government for performance of that duty.™

The duty must be étatutori i i.e. one imposed either by
the Constitution,”’ or by any other statute,’ or by
some rule of common lawut should not be con-

S ————
tractual.”

(3v) In certain circumstances, however, even if discre-
tionary power is conferred on the authority ana the

67. Markose : Fudicial Control. ..., (supra), atp. 364.

68. Umakant v. State of Bihar, AIR 1973 SC 965.

69. State of M.P, v. Mandavar, AIR 1954 SC 493.

70. Ibid. State of Mysore v. Syed Mahmood, AIR 1968 SC 1113.

71. Rashid Akmed v. Municipal Board, AIR 1950 SC 163; Wazir Chand v. Stat:
of H.P., AIR 1954 SC 415.

72. State of Bombay v. Hospital Mazdoor Sabha, AIR 1960 SC 610 ; Guruswamy v
State of Mysore, AIR 1954 SC 592.

73,) Commi sioner of Police v. Gordhandas, AIR 1952 SC 16.

74. Lekhraj v. Dy. Custodian, AIR 1966 SC 334.



216

LECTURES ON ADMINISTRATIVE LAW

statutory provisions are made for such exercise of the
said power, the writ of magdamus can be issued for the
enforcement of that duty '

@ The duty must be of a public nature. s
ST

u) If the public authority invested with discretionary
power awer,” or exceeds it,” or acts malg
_fide,”® or there is non-application of mind by it,8 or
irrelevant considerations have been taken into account,®

the writ of ma}wed.
@ Demand and refusal:—

The petition for a writ of mandamus must_be
preceded by a demand of justice and its refusal. In
Halsbury’s Laws of hnglandmxt is stated :

As a general rule the order will not be grant-
ed unless the party complained of has known
what it was he was required to do, so that he had
the means of considering whether or not he should
comply, and it must be shown by evidence that
there was a distinct demand of that which the
party seeking the mandamus desires to enforce, and
that that demand was met by a refusal.

The above principle has been accepted in Indi 83
In"Naubat Rai v. Union of India®* the petitioner was in
military service. He was removed from service and

@
7.

78.
79.

80.
81.

82.
a3.

84..

Commr, of Policé v, Gordhandas, (supra).

Sohanlal v. Union of India, AIR 1957 SC 529.

State of Panjab v. Ramji Lal, (1970) 3 SCC 602: AIR 1971 SC 1228.

State of Haryana v. Rajendra, (1972) 1 SCC 267 : AIR 1972 SC 1004;
Calcutta Discount Co. v. 1.T.0., AIR 1961 SC 372.

Pratap Singh v. State of Punjab, AIR 1964 SC 72; Rowjec v. State of A.P.,
AIR 1964 SC 692.

State of Punjab v. Hari Kishan, AIR 1966 SC 1081 ; Kishori Mohan v. State
of W.B., (1972) 3 SCC 845: AIR 1972 SC 1749.

Rohtas Industries (supra) ; Manu Bhusan v. Stats of W.B., (1973) 3 SCC 663 :
AlR 1973 SC 295.

Halsbury’s Laws of England, (3rd Ed.) Vol. 13, p. 106.

Kamini Kumar's case (supra); Amrit Lal*s case (supra); S.1. Syndicate v.
Union of India, AIR 1975 SC 460.

AIR 1953 Pun. 137.
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therefore, he applied for the writ of mandamus. It wa
not shown that he had at any time applied for reinstate-
ment against the order of removal, The Court held
that the application was not maintainable. The plea
was not of form but of substance, and before issuing
the writ of mandamus, the Whm
the demand was made by the aggrieved person and if
was refused by the authority.

Who may apply—:A person ; infringed
W Such right must be subsist-
ingon the date of filing the petition.8 Thus, in case of an Incor-
porated company, the petition must be filed by the company
1tself® In caseany individual makes anapplication for the enforce-
ment of any right of an institution, he must disclose facts tc

relate what entitled him to make an application on behalf of the
said institution.%?

Against  whom _mandamus will_not lie—A wrl_of mandgmus
will n6t_Tic_against_the President or t ate
for the exercise and performance of powers and dutjes of hx_
office or for any act done or purporting to be done by him
in the exercise and performance of those powers and duties,8
t will not lie against the State Legislature to prevent them
from considering enacting a law alleged to be violative of
constitutional provisions.?® It will not lie against an inferior or
ministerial officer who is bound to obey the orders of his_ superior.
““The writ of mandamus will not be granted against one who is
an inferior or ministerial officer, bound to obey the orders of a

competent authority, to compel him to do something which is
part of his duty in th city.”’® It also does not lie against
~ e

85. Kalyan Singh v. State of U. P., AIR 1962 SC 1183.
86. Charanjit Lal v. Union of India, AIR 1951 SC 41.
87. Raj Raniv. U. P. Government, AIR 1954 All 492

88. Art. 361.
89. WNarinder Chand v. Lt. Governor, H. P., (1971) 2 SCC 747; AIR 1971 SC
2399

90. Halsbury’s Laws of England, (2nd Ed.), Vol. 9, p. 763.
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a private individual® or any incorporate body.®? b

Alternative remedy.—A writ _of mandamus_will not _be refysed
on the ground of alternative remedy being available if_the peti-
tioner approaches the court with an allegation that his fundamental
right has been infringed.?®s As discussed above, it is the duty of
ﬁlzm%ggﬁrd the fundamental rights of the peti-
tioner and the writ of mandamus will be issued. But if the complaint
is not about the infringement of any fundamental right by the
petitioner, the availability of an alternative remedy may be a
relevant consideration, _And if eggally efficacious, effective and
convenient remedy by way of appeal or revision is available against
the impugned order the court may refuse to issue a_writ of
mandamus.%® This prerogative remedy is not intended to super-
sede othef modes of obtaining relief provided in_statutes. As the
Supreme_ Court_of the United States observed: ‘“The office
of a mandamus is to compel the performance of a plain and positive
duty. Itisissued upon the application of one who has a clear
right to demand such performance, and who has no_other _alternative
remedy’’,%2¢ (emphasis supplied) But applicatiop of this rule is
discretionary and daoes not bar jurisdiction of the court and if the
alternative remedy is ineffective, inadequate or onerous, the court

may not throw away the application of mandamus on_that
ground.?s )

Prohibition

Nature and scope.—The writ of prohibition is a judicial
writ. It can be issued against a judicial or quasi-judicial authority,

when such authority exceeds 1ts jurisdiction or tries to exercise
gxceeds 11s_junsciciion or tries 1o exercse

jurisdiction not vested in_it.?¢ When ew

91. Praga Tools v. Imanual, (1969) 1 SCC 585: AIR 1 69 SC 1306.

92. Barada Kanta Adhi Adhikary v. State of W. B,, AIR 1963 Cal 161 ; Nagpur
Corporation v. Nagpur E.L. & P. Co. Ltd., AIR 1958 Bom. 498.

92a. Himatlal v. State: AIR 1954 SC 403 ; State of Bombay v. United Motors, AIR
1953 SC 252.

92b. Veerappa v. Raman, AIR 1952 SC 192 ; Raskid Akmed v. I.T.C., AIR 1954
SC 207.

92c. In the matter of Robert L. Cutting, 94 US 14.

93. Himatlal’s case (supra) ; Commr. of Police v. Gordhandas, AIR 1952 SC 16

94, East India Gommercial Co. v. Collector of Customs, AIR 1962 SC 1893,
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matter over which it has no jurisdiction, the High Court or the
Supreme Court can prevent it from usurping jurisdiction and
MOund aries .
In East India Commercial Co. v. Collector of Customs®®, the Sup-
reme Court observed :
A writ of prohibition is an order directed to_an _inferior
Tribunal forbidding it from continuing with a proceeding

therein on the ground that the proceeding is_without or in ex-

cess of J jurisdiction or contrary to the laws of the land, statutory
or otherwise. - -

The moral underlying the writ of prohibition is ‘grevent-igg
is better than cure. l

Grounds.—A writ of prohibition may be issued against
judicial or quasi-judicial authority on the following grounds:

@ Where it proceeds to act without®” or in excess® of jurisdiction.

In case of absence or total lack of jurisdiction a writ of prohibi.
tion would be available against a judicial or quasi-judicial author-
ity prohibiting it from exercising jurisdiction not vested in it
In Govinda Menon v. Union of India®®, the Supreme Court rightly
observed :

A clear distinction must, therefore, be maintained
between want of jurisdiction and the manner in which it is
exercised. IT there is want of jurisdiction then the matter
s coram non_judice and a writ of prohibition will lie to the Court
or inferior tribunal forbidding it to continue proceedings
therein in excess of its jurisdiction.!

In case of excess of jurisdiction a writ of prohibition can be
issued to a judicial or gquasi-judicial authority to the extent of
such excess of jurisdiction allowing it to exercise ~jurisdictior

95. Govinda Menon’s case (infra).

96. AIR 1962 SC 1893 (1903) ; Mackonochie v. Lord Penzance, (1881) AC 424.

97. East India Commercial Co. (supra); Govinda Menon’s case (infra); Asst.
Collector, Central Excise v. National Tobacco Co., (1972) 2 SCC 560, AIR
1972 SC 2563. '

98. Sewpujanrai v. Coll. of Customs, AIR 1958 SC 845 ; National Tobacco Co.’s
case (supra).

99.  AIR 1967 SC 1274: (1967) 2 SCR 5066.

1. 1Ibid. at p. 1277 (AIR).
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vested' in it, provided such proceedings conducted by that
authority are severable.?

E Where there is violation of the principles of natural
justice.

P

A writof hibition can _also be issued when there is
violation of the principles of natural justice. In fact, if the princi-
ples of natural justice have not been observed, e. g., if no notice
was issued to the person against whom the action is sought to be
taken there is no jurisdiction vested in the authority to proceed

with such matter.3
@ Where there is infringement of the fundamental right of the

petitioner.*

Limits of the writ of prohibition

(@ The object of the writ of prohibition is to prevent
unlawful assumption of jurisdiction, “Therefore, it
+ = 0 e S a— . . .
can be issued only when it is proved that a judicial or
quasi-judicial authority has no jurisdiction or it acts in
excess of jurisdiction vested in it. Prohibition cannot
lie in cases where such authority having jurisdiction
exercises it irregularly, improperly or erroneously,®

() A writ of prohibition can lie only in cases where the
proceedings are pending before a judicigl or quasi-judi-
cial authority, Thus, when such_authority hears a
matter over which i jurisdiction, the aggrieved
person may move a High Court for the writ of prohibi-
tion forbidding such authority from proceeding with
the matter, Butif the proceedings have been termina-
ted and such authority has become functus officto, a writ
of prohibition would not lie.® There the remedy may
be a writ of certiorari.

2. R.v. Local Gouvt. Board, (1882) QB 309 ; Sewpujanrai v. Collector of Customs,
AIR 1958 SC 845.

3. Manak Lal v. Premchand, AIR 1957 SC 425; See also Lecture VI (supra).

Bidi Supply Co. v. Union of India, AIR 1956 SC 479.

5. MNarayana Chetty v. I. T. O., AIR 1959 SC 213; R. v. Comptroller-General,
(1953) 1 All ER 862,

6. Hari Vishnu Kamath v. Ahmed, AIR 1955 SC 233.

»
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() If the proceedings before a judicial or quau-;udxclal
authority are partly within and partly with
tion, the writ o prohlbmon may be issued in respect
ot:_lgt_ter Thus, if the Collector of Customs imposes
invalid conditions for release of certain goods
on payment of fine in lieu of confiscation, the writ of
prohibition may be issued against the Collector from
enforcing illegal conditionsﬁimilarly, if some proceed-
ings are disposed of and some are still pending, in
respect of the pending proceedmgs the writ of prohibi-
tion may be issued.?

Alternative remedy.—If any alternative remedy is available
to the aggrieved person, the Court may refuse to issue
a writ of prohibition and may direct him to first resort to the
alternative remedy. But if there is patent lack oflurlsdlcuon in
an inferior tribunal,? or the law which confers the jurisdiction to

LEL10T trIbune _the law wh
such tribunal is unconstitutional or yltrg vires'® or there is infringe-

/"——'———-._-— . . .
ment of any fundamental right of the petitioner,!! the existence of

an alternative remedy is | ¢ and-the writ—of prohibition
will be igsued(as of right)) 7

Certiorari

- 57
Nature and scope.—Certiorari’ means ‘to certify’. It is so
named as in its original Latin form it required * the judges of any
inferior court of recqrd to certify the record of any matter in that
Court with all things touching the same and to send it to the King’s
Court to be examined’,’? It is an order issued by the High
Court to an inferior court or any_authority exercismicial %)‘i
quasz-judlelal functions to investigate and dec1dc the legality and
validity of the orders passed by it.

b Sewpujanrai’s case (supra)
8. Hari Vishnu Kamath’s case (supra).
9. Bengal Immunity Co. v. State, AIR 1955 SC 661 ; Calcuita Discount Co. v.
I.T. 0., AIR 1961 SC 372.
10.  Sales Tax Officer v. Budh Prakash, AIR 1954 SC 459; Carl Still v. State of
Bihar, AIR 1961 SC 1615.
11. Beéngal Immunity (supra); S. T. O. v. Budh Prakash (supra); Himatlal’s
case (supra).
12. R.v. N. Tribunal, (1952) 1 All ER 122,
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Object. —The object of the writ of certiorari is _to keep

inferior courts and quasi-judicial authorities within the limits of
their jurisdiction ; and if they act in gxcess of their jurisdiction theix
decisions can be quashed by superior courts by issuing this writ.13

Conditions.—In R. v. Electricity Commis:i_arie'rﬁ,_(Lord Atkin
observed : v

Whenever any body of persons having legal authority

to determine questions _affecting the rights of subjects and
having the duty to act judicially, act in excess of their legal
authority they are subject to the controlling jurisdiction of the
King’s Bench Division exerCised in these writs.1

From these observations, it becomes clear that a writ of
sertiorari (and prohibition) can be issued if the followi
are fulfilled : R
wre fullille

() The judicial or gu_cyi-judicial body must have legal
authority ; . .

(i) Such authority must be an authority to determine

questions affecting rights of subjecis;

(1) It must have duty to act judicially ; and

(iv) It must have acted in excess of its authority.

——

Grounds.—A writ of certiorari may be issued on the following
roundas. :
grounds :

(i) Absence ows_ﬁ_f__j_l}_r@i_cﬁon, or failure to exercise
jurisdiction.
When an inferior court or_tribunal acts without jurisdiction,
in excess of its jurisdiction or fails to exercise jurisdiction vested
in it by law, a writ of certiorari may be issued against it. :

4 .
In R.v. Minister of Transport!®, even though the Minister
was not empowered to revoke a licence, he passed an order of
revocation of licence. The order was quashed on the ground

13. T. C. Basappa v. T. Nagappa, AIR 1954 SC 440.

14. (1924) 1 KB 171.

15. Ibid. at p. 205. See also Lecture III (supra).

16. (1934) 1 KB 277. Sec also S. T. O.v. Skiv Ratan, AIR 1966 SC 142;
C.I.T. v. A. Raman, AIR 1968 SC 49 ; Chetkar v. Vishwanath, (1970) 1
SCC 121: AIR 1970 SC 1039.
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that it was without jurisdiction and therefore wultra vires- Under
the provisions of the Industrial Disputes Act, 1947, the appropriate
Government is empowered to refer an ‘industrial dispute’ to a
tribunal constituted under the Act. Butif the Government refers
a dispute to the Industrial Tribunal for adjudication which is
not an ‘industrialﬁ]’fspute’ within the meaning of the Industrial
Disputes Act, 1947, the Tribunal has no jurisdiction to entertain
and decide such dispute.!? Similarly, in absence of any provision
in the relevant statute, after a man is dead, his property cannot
be declared as an evacuee property. The decision of the authority
would be without jurisdiction,18

Lack of jurisdiction may also arise from absence of some
preliminary facts, which must exist before a tribunal exercises its
jurisdiction. They are known as ‘jurisdictional’ or ‘collateral’
facts. _The existence of these facts is a sine qua non or condition
——— . - . . - . .
precedent to the assumption of jurisdiction by an inferior court
or tribunal. If the jurisdictional fact does not exist, the court
or the tribunal cannot act. [f an jpferior court or a tribunal
wrongly assumesTthe existence of such a fact, a writ of certiorari can
be issued. The underlying principle is that by erroneously presum-
o e — N, . . .
ing such existence, an inferior court or a tribunal cannot confer
upon itself jurisdiction which is otherwise not vested in it under
the law.1?

State of M. P. v. D. K. Fadav®

Under the relevant statute all jagirs, including lands, forests,
trees, tanks, wells, etc. were abolished and vested in the State.
However, all tanks, trees, private wells and buildings on ‘occupied
land’ were excluded from the provisions of the statute. If they
were on ‘unoccupied land’ they stood vested in the State. The
Supreme Court held that the question whether the tanks, wells,
etc. were on ‘occupied’ land or on ‘unoccupied’ land was a
jurisdictional fact.

17.  Newspapers Ltd. v. State Ind. Tribunal, AIR 1957 SC 532.

18. Ebrahim Aboobaker v. Tek Chand, AIR 1963 SC 298.

19. Raja Anind v. State of U, P., AIR 1967 SC 108!: Naresh v. State of
Maharashira, AIR 1967 SC 1.

20. AIR 1968 SC 1186: (1968) 2 SCR 823.
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Shaugin Singh v. Desa Singh®!

The relevant statute empowered the Chief Settlement Com-
missioner to cancel an allotment of land if he was ‘‘satisfied’’ that
the order of allotment was obtained by means of ‘fraud, false

repesentation-or concealment of any material fact’. The Supreme
Court held that the satisfaction of the statutory authcrity was
a_jurisdictional fact and the power can be exercised only on
the existenge_thereof,?? T

But if a‘p_'mferlor court or a tribunal acts within the iurisdig-

It}/liémlum Aboobaker v. Custodian Glllﬂlal__,rthe_S-u-pl:eme_Cou.r_e

observed : )
It is plain that such g writ cannot _be granted to quash
the decision of an inferior court within its jurisdiction on
———
the ground that ecision is_wrong. Indeed, it must be
shown before such a writ is issued that the authority which

passed the order acted without jurisdiction or in excess of
it....x

Error apparent on the face of the record.

If there is an error oﬂaw._ghich is apparent on the face of
th_e_ﬂevc:gd, a decision of an inferior court or a tribunal may be
quashed by _a writ of certiorari. But such error must be manifest
or patent on the face of the proceedings and should not
reqjuire to be established by evidence. But what is an error
of law apparent on the face of the record? Even though precise
and exhaustive definition is not possible, it may be stated that
if an inferior court or a tribunal takes into account irrelevant
considerations or does not take into account relevant considera-
tions—or—eérrorieously admits inadmissible evidence or refuses to
admit admissibte—eviderce-orif thefinding of Tact is based on
no evidence, it can be said that there is such an error. In short,

21, (1970) 3 SCC 881 : AIR 1970 SC 672.

22. Sec also Munni Devi v. Gokal Chand, (1969) 2 SCC 879: AIR 1970 SC
1727 ; Raja Anand v. State of U. P. (supra) ; Nalini v. Ananda, AIR 1952
Cal. 112; Natwarlal v. State of Gujarat, AIR 1971 Guj 264: (1971) 12
GLR 319. '

23. AIR 1952 SC 319: (1952) SCR 696.

2+, Ibid. at p. 322 (AIR).
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‘the impugned conclusion should be so plainly inconsistent with
the relevant statutory provision that no difficulty is experienced
by the High Court in holding that the said error of law is.
apparent on the face of the record”.?s _ T

But an error of fact, ‘however grave it may appear to be’
cannot be corrected by @ writ of certiorari.3 Where two views
are possible, if an inferior court o tribunal has taken one view, it
cannot be corrected by a writ of certiorari. Thus, in Ujjam Bai v.
State of U. P.2, the question was one of interpretation of @
notification. By wrongly interpreting the said notification tax
was imposed, which was challenged by the petitioner. The
Supreme Court refused to interfere under Article 32 and observed :

Where a gquasi-judicial authority has jurisdiction to
decide a matter, it does not lose its jurisdiction by coming to

a wrong conclusion, whether it is wrong in law or in fact.®®
(emphasis supplied)

But Subba Rao, J. (as he then was) rightly stated: ““In a
sense he (Sales Tax Officer) acts without jurisdiction in taxing goods
which are not taxable under the Act’’.2® (emphasis supplied)

Violation of the principles of natural justice.
— .

A writ of certiorari can be issued when there is violation of
the principles of natural justice.30

(iv) A w‘x_x_t_o‘f_ce;rtiwgﬂ can also be issued -when- there is
n}_,f'x;mgemgwf: fundamental right of the petitioner®! or
where the order passed by the inferior court or tribunal is

Jere the ore
mala fide, fraudulent or otherwise unj just.3?

Alternative remedy.—A  writ of certiorari is a discretionary

25. Syed Yakoob v. Radhakrishnan, AIR 1964 SC 477 (480). See also 4. C. C.
v. P. D. Vyas, AIR 1960 SC 665 ; Shaikh Mohammed v. Kadalaskar, (1969) 1
SCC 741: AIR 1970 SC 61.

26. Syed Yakoob (supra), at p. 479.

27. AIR 1962 SC 1621 : (1963) 1 SCR 778.

28. Ibid. at p. 1629.

29. Ibid. at p. 1653.

30. See Lecture VI (supra).

31, Ujjam Bai’s case (supra); Himatlal’s case (supra); Sinka Govindjiv. Dy.
Chief Controller of Imports, (1962) 1 SCJ 93.

32. Supra. See also Mohasinali v. State, AIR 1957 Bom 303,
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remedy and the fact that the aggrieved party has another adequate
ety

remedy may be taken into consideration M not be issued
on that gr Rat ground. But as discussed above, it is a rule of policy,
convemence and discretion and not of jurisdiction and in spite of
alternative remedy being available it may be issued where the
order is on the face of it erroneous or the inferior court or tribu-
nal has acted without jurisdiction or in excess of its jurisdiction
or contrary to the principles of natural justice or there is infringe-

S v o
ment of a fundamental right of the petitioner. ~ ~

$ Prohibition and certiorari + distinction.—There are some com-
mon features in both these writs. Both writs are available against

a judicial or guasi-judicial body or any other ‘authority’ having
‘duty to_act judicially’ but cannot be issued against a ‘purely
administrative’ authority. The olgject of both these writsTs also
common, namely, restraining the in 1nferlor courts and tribunals from
exceeding their jurisdiction.33
e — R

\/Yet there is a fundamental distinction. They are issued at
different stages of the proceedings. . “As observed by the Supreme
Court in Hari_Vishnu Kamatk’s case (supra): “When an inferior
court takes up for hearing a matter over which it has no jurisdic-
tion, “the person against whom the proceedings are taken can
move the superior court for a writ of prohibition, and on that,
an order wmmrblddlng the mfermr court from continuing
the Loceed1 On the other hand if the court hears that
cause or matter and gives a_decision, the party aggrieved would
have to move the superior court for a writ of ce;“Tanan,aman
order would be made quashing the decmon on the ground of
want of jurisdiction’’,3¢

e

Sometimes, both the writs might be necessitated. Thus, in a
mee an_inferior court a decision might have been
arrived at_ whlch did not completely dispose of the matter, in

prohibition. Certiorari f for quashmg ‘what had been_deci d

33. Hari Vishnu Kamath v. Ahmad, AIR 1955 SC 233.
34, Ibid. at p. 241,
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orohibition for restraining the further continuance of the proceed-d
ing.38
—

V. Quo warranto

m.—'Quo warranto’ literally means ‘what iy
your authority’, The writ of quo warrante may be issued against
the holder of a_public office of a substantive nature. By issuing
this writ the person concerned is called upon to show to the Court
by what authority he holds the office. If the holder has na
authority to hold the office he can be ousted from its enjoyment.3®
On the other hand, this writ also protects_the holder of a public
office from being deprived of that to which he may have a right.%

In University of Mpysore v. Govinda Rao"8 the Supreme Court
observed : =

[T]he procedure of quo warranto confers jurisdic-
tion and authority on the judiciary to_control executive action
in the matter of making appointments to public offices against
the relevant statutory  provisions; it also protects a cilizen
being deprived of pu%ixc office_to_which he _may have a

right8 —=—— -

Conditions.——Before the writ of quo warranto can be issued the
following conditions must be satisfied

({) The office gust be a pubhc office. 0 Bg_p_gﬂgg_fﬁ_cus
meant an office in_which the pubhc ave an interest
Béfore the writ can be issued the court must be satished
that the office in question is a public office and the
holder thereof has no legal authority to hold the said

ofﬁce T_f‘us Lt will not lie in respect of office of a
private nature. !
e nature.”

35. Kamath's case (supra) ; R. v. Paddington Rent Tribunal, (1949) 1 All ER 720
(729) ; R. v. Electricity Commissioner (supra).

36, University of Mysore v. Govinda Rao, (infra).

37. Ibid.

38. AIR 1965 SC 491 : (1964) 4 SCR 575.

39. Ibid. at p. 494 (AIR).

40. Ibid.

41. R.v. Mousley, (1846) 115 ER 1130; Amarendra v. Narendra, AIR 1953
Cal 114: Famalbur Arva Samai v. Dr. D. Ram, AIR 1954 Par 297.
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(i) The office must be of a Fubstantive_character.!* The
words ‘substantive character’ mean the office in ques-
tion must be an independent office. The holder of
such office must—be an independent official apd not
merely a deputy or servant of others. 48 /~

(#i1) The office must be statutory or constLtutxonal :,I_'hus,
awrltof e iss :

a High Court,* Pub 1c Prosecutor LU Qnmker__gf a

House of the State Legxslﬂl}&ﬁmembers_nf_awlc_l-

pal body,*8 University officials, b etc.
(fv) The_holder ve his claim to the office.

Locus standi: Who may apply.—As stated above, the
object of the writ of quo warranto is to pervent a person who

has wrongfully usurped a_public_office from _continuing in that

office. Therefore, an_applicati for _a wri o _w to

challenging the legality and validity of an appointment ta

a public office is maintainablg at_the instance of any private

person_even though_ he is not personally aggrieved or interested

in the matter.®® In G. D. Karkare v. T. L. Shevde®™, the ngh
PR ———

Court of Nagpur observed: ™

In proceedings for a writ of ‘quowarranto’ the appli-
cant does not seek to enforce any right of his as such, nor

42. G. Rao’s case (supra).

43, Darley v. R., 8 ER 1513 (HL).

@ U. N. Rao v. Mrs. Indira Gandhi, (1971) 2 SCC 63.

45. G. D. Karkare’s case (infra).

46. Chandra Prakash v. Chaturbhuj, C. A. 2231/1968 decided on Dec. 18, 1969
(SC) (unrep).

47.  Mohambaran v. Jayavelu, AIR 1970 Mad. 63.

48. A. Nesamony v. T. M. Varghese, AIR 1952 TC 66.

48a. Shyabuddinsab v. Municipality of GB, AIR 1955 SC 314.

48b. G. Rao’s case (supra).

49.  Biman Chandra v. Governor of W. B., AIR 1952 Cal; 799; Surendra Mokan
v. Gopal Chandra, AIR 1952 Ori 359 ; Rajendra Kumar v. Government, AIR
1957 MP 60 ; Nitya Nand v. Khalil Akmed, AIR 1961 Pun 105; M. U.
Shah v. Abdul Rehman, AIR 1953 All 193 ; Rex v. Speyer, (1916) 1 KB 595;
G. Rao’s case (supra).

50. AIR 1952 Nag 330 (33t). See also Kashinath v. State, AIR 1954 Bom 41.
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does he complain of any non-performance of_duty towards
him. What is in question is the right of the non-applicant to
hold the office and an order that is passed is an order ousting
him from that office.

When may be refused.—Quo warranto is a_discretionary remedy
and the petitioner cannot claim this_writ as ol right. “I'he
court may refuse to grant this writ taking into account the facts
and circumstances of the case. This may include instances where
the issue of a writ would be vexacious,5! or where there was
acauiscence_on the part of the petitioner,52 or where it would be
futile as the holder of an office has_ceased to hold the office in
question,*? N o

A writ of quo warranto may also be refused on the ground that
alternative statutory remedy is available to the petitioner. Thus,
when a writ of quo warranto was sought to be enforced against a
member of the State Legislature, it was refused on the ground
that there was an alternative remedy by way of making an elec-
tion petition,5 But if the objection taken by the petitioner falls
outside the statutory remedy, the existence of an _alternative
will be no bar to the writ of quo warranto.5

Writ of guo warranto may as well be refused in case of delay.
. . m
The reason is simple and obvious. In Somu_ Sampat v. Falgaon
Mounicipalitys®, the High Court of Bombay observed :

T If the appointment of an officer isillegal, every day
that he acts in that office a fresh cause of action arises;
there can, therefore, be no question of delay in presenting
a petition for quo warranto in which his very right to act in
such a responsible post has been questioned.

51. Rameshwar v. State of Punjab, AIR 1961 SC 816; Baij Nath v. State of
U. P., AIR 1965 All 151.

52. Ruttonjee v. State, AIR 1967 Cal 450.

53. Rameshwar v. State, (supra).

54. Pundlick v. Mahadev, AIR 1959 Bom 2 ; Bhairulal v. State of Bombay, AIR
1954 Bom 116 ; Deshpande v. Hyderabad State, AIR 1955 Hyd 36.

55. Shiam Sunder v. State of Punjab, AIR 1958 Pun 128; Chaturvedi v.
Chatterjee, AIR 1959 Raj 260.

56. ILR 1958 Bom 113 (126): 59 BLR 1088 (1096). See also Baijnath’s
case, (supra). See also Baijnath v. State (supra) ; Sonu Sampat v. Falgaon
Municipality, (1958) ILR Bom 113.



230 LECTURES ON ADMINISTRATIVE LAW

Statutory remedies

In addmon to the prerogative remedies available to an indivi-

dual tnder Articles 327 and 226 of the Constitution of India,
remedxgsAare also proV'aed by dxﬂenenL statutes to aggrxeved

persons. As the statutory provisions are not similar with regard
to remedies provided, it is not possible to generalise the circum-
stances in which the said remedies are available. But.they may
be classified as under:

(1) Ordinary civil suits;

(2) Appeals to courts

(3) Appeals to tribunals ;

(4) Special leave to appeal to the Supreme Court ; and
(5) High Court’s power of superintendence.

(1) Ordinary civil suits

This is the traditional remedy available to a person to vindi-
cate his legal right if he is aggrieved by any action of an adminis-
trative authority. Section 9 of the Code of Civil Procedure,

- T —— T T —

1908 provides that courts shall have Jurlsdlctlon to try all suits
of .a civil nature excepting suits in which their cognisance is
either expressly or impliedly barred. Thus, if the dispute is
of a ‘civil nature’, under Section 9 of the Code, a civil court can
entertain, deal with and decide the said dispute, unless the
jurisdiction of a civil court is barred either expressly or by
necessary implication. In Smt. Ganga Bai v. Vijay Kumar®, the
Supreme Court observed :

There is an inherent right in every person to bring a
suit of civil nature and unless the suit is barred by statute
one may, at one’s peril, bring a suit of one’s choice. It
is no answer to a suit, howsoever frivolous the claim,
that the law confers no such right to sue. A suit for its

maintainability requires no authority of law and it is enough
that no statute bars the suit.%

(2) Appeals to courts

In a number of statutes provisions are made for filing appeals
or revisions or making references to ‘ordinary’ courts of law

57. (1974) 2 SCC 393: AIR 1974 SC 1126.
58. Ibid. at p. 397 (SCC): p. 1129 (AIR): See also Lecture VII (supra).
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against the decisions taken by administrative authorities. For
example, under the provisions of the Workmen’s Compensation
Act, 1923, a person aggrieved by the order passed by the Com-
missioner may file an appeal in the High Court on a ‘substantial
question of law’,%® or an appeal lies to the High Court against
the award made by the Motor Accident Claims Tribunal under
the Motor Vehicles Act, 1939,%0 or a reference to the District
Court is competent under the Land Acquisition Act, 1894
against the award made by the Land Acquisition Officer,®® or the
High Court or the Supreme Court against the order passcd by
the Income Tax Appellate Tribunal under the Income Tax Act,
1961.¢2

(3) Appeals to tribunals

Sometimes a statute creates an appellate tribunal and
provides for filing an appeal against orders passed by the
administrative officers in exercise of their original juris-
diction. For example, under the Customs Act, 1962, an
appeal against the order passed by the Collector of Customs lies
to the Central Board of Customs and Excises, or an appeal lies
to the Rent Control Tribunal against the order passed by the
Rent Controller under the Delhi Rent Control Act, 1958,% or to
the Copyright Board against any decision of the Registrar of Copy-
rights under the Copyright Act, 1957.%5 Generally, at this stage,
the jurisdiction of the appellate tribunal is not restricted and
appeal can be heard on questions of fact and law. In many
cases, further appeal on point of law is provided either to a
tribunal or to a regular court of law. For example, a second
appeal lies to the High Court against the order of the Rent
Control Tribunal under the Delhi Rent Control Act, 1958 ob
substantial questions of law only. %

59. Section 30.
60. Section 110D.
61. Section 18.
62, Ss. 256-262.

63. S. 128.
64. S. 38.
65. S. 72,

66. S. 39, See also S. 30 Workmen’s Compensation Act, 1923,
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(4) Special leave to appeal to the Supreme Court

Position prior to 1976.—Under Article 136 of the Consti-
tution of India, a discretionary power is conferred on the Supreme

Court to grant special leave to appeal from any judgment or
order passed by any ‘tribunal’.

This provision confers very wide and plenary pawer on the
Supreme Court. It is not subject to any limitation. Moreover,
as the said power is constitutional, it cannot be diluted or
curtailed by ordinary parliamentary process. The Supreme Court
can grant special leave and hear appeals even though no statute
makes provision for such an appeal,®” or under the relevant statute
an alternative remedy is provided,®® or an order passed by the
tribunal is made final.®

The rapid growth of administrative law has brought into
existence many administrative tribunals and adjudicatory bodies.
They are invested with wide judicial and gquasi-judicial powers
thereby necessitating effective control. With this object in mind,
the framers of the Constitution have conferred very wide and
extensive powers on the Supreme Court.

Though this power is comprehensive and undefined, the
Court has imposed certain limitations upon its own powers. This
power is extraordinary and it should be exercised only in
exceptional circumstances,’” Thus, the Supreme Court would
not ordinarily grant a leave against the order of a tribunal where
the alternative remedy is available,”* or finding of fact is
challenged,” or the matter falls within the discretion of the

67. Raigarh Jute Mills v. Eastern Rly., AIR 1958 SC 525.

68. Mahadayal v. C. T, 0., AIR 1958 SC 667; Master Construction Co. v.
State of Bihar, AIR 1966 SC 1047; P. D. Sharma v. State Bank of India,
AIR 1968 SC 985.

69. See Lecture VII (supra).

70. State of Maharashtra v. Dadaniya, (1972) 3 SCC 85: AIR 1971 SC 1722;
Union of India v. G. K. Apte, (1971) 3 SCC 460: AIR 1971 SC 1533.

71.  State of Bombay v. Ratilal, AIR 1961 SC 1106 ; Ram Saran v. C. T. 0., AIR
1962 SC 1326; Indian Aluminium Co. v.C.I. T., AIR 1962 SC 1619;
C. I, T.v. K. W. Trust, AIR 1967 SC 844.

72. Basappa v. Nagappa, AIR 1954 SC 440 : Tata Iron and Steel Co. v. Workmen,

(1969) 2 SCC 319: AIR 1970 SC 390; Amarchand v. C.I. T., (1971) 1
SCC 458: AIR 1971 SC 720.
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authority,” or where a new point is raised for the first time before
the Supreme Court,” or where the petitioner is unable to show the
presence of special circumstances to grant special leave,?

On the other hand, in the following circumstances the Supreme

Court would entertain the appeal under Article 136 :

(#) Where the tribunal has acted in excess of jurisdiction
or has failed to exercise jurisdiction vested in it.?8

(#1) Where there is error apparent on the face of the
record.”

(#17) Where the order is against the principles of natural
Jjustice.?8

(fv) Where irrelevant considerations have been taken into

account” or relevant considerations have Dbeen
ignored.80

(v) Where the findings of the tribunal are perverse.8!

(v2) Where there is miscarriage of justice.8

73.

74.

76.
77.
78.
79.

80.
81.

82,

UCO Bank v. Secretary, AIR 1953 SC 437 ; Registrar, Trade Marks v. Ashok
Chandra, AIR 1955 SC 573 ; Bishamhar Nath v. State of U. P., AIR 1966
SC 573 ; Union of Indiav. W. C. Paper Mills, (1970) 3 SCC 606: AIR
1971 SC 349.

Bharat Fire and General Insurance Co. v, C. I. T., AIR 1964 SC 1800 ; Alembic
Chemical Works v. Workmen, AIR 1961 SC 647 ; State Bank, Hyderabad v.
V. A. Bhide, (1969) 2 SCC 491 : AIR 1970 SC 196.

Soorajmull Nagarmull v. C.I. T., AIR 1963 SC 491; Chandi Prasad v.
State of Bihar, AIR 1961 SC 1708; Indian Aluminium Co.v.C.I. T.,
(supra) ; Govindarajulu v. C. I. T., AIR 1959 SC 248.

F. K. Iron and Steel Co. v. Mazdoor Union, AIR 1959 SC 231; UCO Bank
v. Workmen, AIR 1951 SC 230.

Raj Krishna v. Binod, AIR 1954 SC 202 ; Rattan v. Atma Ram, AIR 1954
SC 510 ; Hindustan Antibiotics v. Workmen, AIR 1967 SC 948.

Dhakeswari Cotton Mills (infra) ; Muir Mills v. Suti Mills Mazdoor Union,
AIR 1955 SC 170.

Dhirajlal v. I, T. C., AIR 1955 SC 271.

Standard Vacuum Co. v. Workmen, AIR 1961 SC 895.

Surendra Nath v. Dalip Singh, AIR 1957 SC 242; National Engineering
Industries v. Hanuman, AIR 1968 SC 33; Sovachand v. C. I. T., AIR
1939 SC 59.

Dhakeswari Cotton Mills, (infra).
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It is submitted that the correct principle is laid down by
Mahajan, C. J. in Dhakeswari Cotton Mills v. C. I. T.%® in the
following words :

It is not possible to define with any precision the limita-
tions on the exercise of the discretionary jurisdiction vested
in this court by the constitutional provision made in Article
136. The limitations, whatever they be, are implicit in
the nature and the character of the power itself. It being
an exceptional and overriding power, naturally it has to be
exercised sparingly and with caution and only in special
and extraordinary situations. Beyond that it is not possible to
fetter the exercise of this power by any set formula or rule.8
Position after 1976.—The Constitution (42nd Amendment)

Act 1976, has radically changed the position. Prior to the amend-
ment the aggrieved person had other remedies available to
him and the Supreme Court in those circumstances rightly did
not grant special leave to appeal under Article 136. But by the
42nd Amendment, the High Court’s power of superintendence
over tribunals has been taken away by amending Article 227
and also by adding Articles 323A and 323B. Administrative
tribunals have ‘more or less’ been placed in the position of ‘final’
adjudicatory bodies and therefore, it is not only the discretion-
ary power but the duty of the Supreme Court to see that these
tribunals exercise their powers within the limits of law and no
injustice is done to the subjects.

(5) High Court’s power of superintendence

Position prior to 1976.—Prior to the Constitution (42nd
Amendment) Act, 1976, every High Court had jurisdiction under
Article 227(1) of the Constitution over all courts and tribunals within
its territorial jurisdiction. This power spanned both the adminis-
trative and judicial spheres.  As held by the Supreme Court, this
article devolves on the High Court a duty to see that all tribunals
act ““within the bounds of their authority, that they do what
their duty requires and that they do it in a legal manner’ 85

83. AIR 1955 SC 65: (1955) 1 SCR 941.

84, Ibid. at p. 69 (AIR).

85. Umarsaheb v. Kadaluskar, (1969) 1 SCC 741: AIR 1970 SC 61; State of
Gujarat v. Vakhatsinhji, AIR 1968 SC 1481 ; Nagendra Nath Bora v. Commr.
Hills Don. Assam, AIR 1958 SC 12; Nibaram Chandra v. Mahendra, AIR
"1963 SC 1895.
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Thus, the High Court can interfere with the order passed by any
inferior tribunal on the grounds, inter alia, of excess of jurisdic-
tion,® or refusal to exercise jurisdiction,8 where there is an
error apparent on the face of the record,? in case of violation of
the principles of natural justice,® where power or discretion is
used arbitrarily or capriciously,® or where there is miscarriage
of justice.®® In a fit case, the High Court can act even suo motu.%3

As stated above, the power of superintendence is only to be
exercised to keep inferior tribunals within the ambit of their
authority and jurisdiction. The High Court is not a regular
court of appeal® or revision® over the decisions given by adminis.
trative tribunals. It cannot correct any error of fact®® or even

of law.?® The High Court cannot substitute its own decision
for that of the tribunal.??

Position after 1976.—By the Constitution (42nd Amend-
ment) Act, 1976 the supervisory jurisdiction of the High Court
over all administrative tribunals has been taken away by deleting
the word ‘tribunals’ from clause (1) of Article 227. After the
amendment, High Courts have no jurisdiction over these tribunals
and their decisions cannot be tested by the High Courts under
Article 227. (It may, however, be mentioned at this stage that
an administrative tribunal is an ‘authority’ within the meaning
of Article 226 of the Constitution, and therefore, the decision
given by the tribunal is subject to the jurisdiction of the High
Court under Article 226 It may further be noted that the

86. Rukumanand v. State of Bihar, (1971) 1 SCC 167 : AIR 1971 SC 746.

87. Dahya Lala v. Rasul Mokd., AIR 1964 SC 1320.

88. Vakhatsinhji’s case (supra).

89. Santosh v. Mool Singh, AIR 1958 SC 321.

90.  Fbid.

91. D. N, Banerjee v. P. R. Mukherjee, AIR 1953 SC 58.

92. Ahmedabad Mfg. Calico Ptg. Co. Ltd. v. Ramtahel, (1972) 1 SCC 898: AIK
1972 SC 1598.

98, Bhutnath v. State of W. B., (1969) 3 SCC 675.

94. Rajkamal v. Indian Motion Pictures Union, (1965) 11 SCWR 233,

95. Babhutmal v. Laxmibai, AIR 1975 SC 1297 : (1975) 1 SCC 838.

96. Maruti v. Dashrath, (1974) 2 SCC 615: AIR 1974 SC 2051.

97, D. C. Works v. State of Saurashtra, AIR 1957 SC 274 ; Filmistan (Pot.) Ltd.

v. Balkrishna, AIR 1972 SC 171: Lonad Gram Panchayat v. Ramgiri, AIR
1968 SC 222.
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Constitution (44th Amendment) Act, 1978, has restored the
original position in respect of the supervisory jurisdiction of the
High Court under Article 227 over all administrative tribunals.

Equitable remedies

As discussed above, against any arbitrary action of administ-
rative authorities generally prerogative remedies are available to
the aggrieved persons, But apart from England,U. 8. A. and
India, the said remedy is not pressed into aid in other countries.
Moreover, issue of writs is an extraordinary remedy and is subject
to the discretionary power of the Court. In these circumstances
ordinary equitable remedies can be obtained against the administ-
ration. Here, the following remedies are available to theaggrieved
person :

(1) Declaration ; and
(2) Injunction.

(1) Declaration

In a declaratory action, the rights of the parties are declared
without giving any further relief. The essence of a declaratory
judgment is that it states the rights or the legal position of the
parties as they stand, without altering them in any way though it
may be supplemented by other remedies in suitable cases.”® The
power of a court to render a purely declaratory judgment is parti-
cularly valuable in cases where a legal dispute exists but where no
wrongful act entitling either party to seek coercive relief has been
committed. By making an order declaratory of the rights of the
parties the court is able to settle the issue at a stage before the
status quo is disturbed. Inconvenience and the prolongation of
uncertainty arsavoided.®

In the field of administrative law, the importance of decla-
ratory action cannot be underestimated. de Smith? states: ‘A
public authority uncertain of the scope of powers which it wishes
to exercise but which are disputed by another party may be
faced with the dilemma of action at the risk of exceeding its
powers or inaction at the risk of failing to discharge its responsibili-
ties, unless it is able to obtain the authoritative guidance of a

98. Wade : Administrative Law (1977) p. 499.
99. de Smith : Judicial Review of Administrative Action, (1973) p. 424.

1. Ibid. at p. 425.
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court by bringing a declaratory action. It is equally for the
public benefit that an individual whose interests are immediately
liable to sustain direct impairment by the conduct of the Adminis-
tration should be able to obtain in advance a judical declaration
of the legal position’’.

The distinction between a declaratory order and other judicial
order lies in the fact that while the latter is enforceable, the
former is not. In private law this is a serious defect; in public
law it is insignificant, as ‘no administrative agency can afford
to be so irresponsible as to ignore an adverse decision of a High
Court judge’.?

Barnard v. National Dock Labour Board®

In this case, some dock workers had been suspended from em-
ployment. Their appeal to the tribunal failed and they were
dismissed from employment. In actions for declarations, discovery
was ordered. It was revealed at that time that their suspension
and dismissal were not in accordance with law. TUltimately,
they succeeded. Had they applied for certiorari, they would
probably have failed.?

Similarly, a declaration can be sought by the plaintiff that
his nomination paper at a municipal election has been illegally
rejected® or that an order compulsorily retiring him is illegal
and ultra vires.®

This is a discretionary relief and the object of granting
declaration is removal of existing controversy and to avoid chances
of future litigation. The courts are not acting as ‘advisory’
bodies and they can refuse to grant declaration if the question
is academic and has not actually arisen. Thus, in Re Bernato v.
Sanges?, when trustees desired to ascertain whether, if they took
certain steps, the trust fund would be liable to estate duty, and
posed a hypothetical question of law the prayer for declaration

Garner : Administrative Law, (1963) p. 149.

(1953) 2 QB 18.

. Wade : Administrative Law, (1977) pp. 553-54.

Sat Narain v. Hanuman Prasad, AIR 1946 Lah 85.
Union of India v. Kedereswar, AIR 1959 HP 32.
(1949) 1 All E R 515.

NO G s v
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was refused. But in Bai Shri Vaktuha v. Thakore®, the plaintiff-
husband prayed for declaration that a boy aged two years born to
thz defeandant-wife was not his son and to restrain his wife from
proclaiming him to be such son and claiming maintenance in that
behalf. In spite of the objection by the wife that the suit was
premature as neither maintenance nor rights in the plaintiff’s
property were being claimad, the declaration was granted. But
if no controversy has arisen, the court will not grant declaration
in vacuum, As early as in 1847, Bruce, V. C.? rightly observed :

Nakedly to declare a right, without doing or directing

anything else relating to the right, does not, I concecive,
belong to the functions of this Court.

Saction 34 of the Specific Relief Act, 1963 provides for a
declaratory action in respect of any legal character or any right
as to any property where it is questioned.

Generally, a declaration cannot be obtained without praying
for consequential relief. The proviso to Section 3% of the
Spucific Relicf Act requires the plaintiff to claim further relief if
he can. The object of the said provision is to avoid multiplicity
of proceedings. If the consequential reliefs are not claimed
by the plaintiff, th» suit for declacation is liable to be dismissed.

(2) Injunction

Definition. —An injunction is an order of a court addresscd to a
party to proceedings before it, requiring him to refrain from
doing, or to do a particular act.1°

Injunction is an equitable remedy. It is a judicial process
by which one who has invaded, or is threatening to invade the
rights, legal or equitable, of another is refrained from continuing
or commencing such wrongful act.!

Types.

Injunction are of two types:
(i) Prohibitory injunction ; and

8. (1910) 34 ILR Bom 676.

. Clough v. Ratcliffe, (1847) 1 De G. & S. 164 (178-79).
10. de Smith (supra), p. 388.

11. ~Manjural v. B. Banerjee, AIR 1954 Cal 202.
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(#7) mandatory injunction.

Sometimes, prohibitory injunction is also divided into two
categories—(a) Temporary injunction and (b) Perpetual injunction.

Generally, injunction is a negative remedy and in administra-
tive law, it is granted when an administrative authority does or
purports to do anything ultra vires. But in some cases the remedy
may be positive and mandatory in nature and an administrative
authority may be ordered to do a particular act which it is bound
to do. But mandatory injunctions are rare, and in particular
they play little part in public law because there is a special
procedure for enforcing the performance of a public duty in the
prerogative remedy of mandamus.?

Metropolitan Asylum District v, Fhll13

In this leading case, the relevant Act empowered the author-
ity to build a hospital for children for treatment of small-pox.
A prohibitory injunction was obtained by the neighbouring
inhabitants on the ground of nuisance.

Harrington v. Sendall4

The plaintiff was not present at a general meeting of the
club. A majority of the members, in brecach of the rule of the
club (which made unanimous concurrence a prerequisite) increased
the annual subscription for existing members. As the plaintiff
did not pay the increased subscription, he was expelled. An
injunction was granted to prevent such expulsion.

Administrator of the City of Lahore v. Abdul Majid®

In this case, the plaintiff submitted a building plan to the
municipal authorities for necessary permission. The permission
was initially granted but thereafter revoked even though such
permission was granted in respect of other buildings. The order

12. Wade: Administrative Law, (1977) p. 491.

13. (1881) 6 AC 193.

14. (1903) 1 Ch 921.

15. (1947) ILR Lah 382. S=e also Montgomery Municipality v. Sant Singh, AIR
1940 Lah 377.
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of mandatory injunction was issued against the rnunicipal
authorities.

An injunction is a discretionary remedy, but the discretion
must be exercised judicially. The plaintiff must be ‘an aggrieved
person’. Since this is an equitable relief it may not be granted
if the conduct of the plaintiff disentitles him from the assistance
of the court or if some alternative remedy is available to him,
But if there is violation of any provision of law, the courts will
not hesitate to take the ‘drastic step’ of issuing an order of
injunction, and they will not be deterred by the fact that it will
bring the machinery of the government to a standstill. ‘‘Even
if chaos should result, still the law must be obeyed.’’16

In India, the law relating to temporary injunction is laid
down in Order XXXIX of the Code of Civil Procedure, 1908,
perpetual injunction in Sections 36, 37 and 38 of the Specific
Relief Act, 1963 and mandatory injunction in Section 39 of the
said Act.

Common law fRemedies!’

3. OTHER REMEDIES

Other remedies may also be sub-divided into the following

categories—,
LY Parliamentary remedies ;

(2) Conseil d’ Etat;
(3) Ombudsman ; and
(4) Self-help.
V(Let us consider each of them in detail :—

Parliamentary remedies

England and India are democ untries having parlia-
orm of government. There is effective control of the

l%ﬁamen.umer the Executive~ The Ministers are responstble to
the Parliament. As Lord Kilmuir'® said : “‘Criticising a Minister’s

policy is a matter for Parliament’’. Therefore, as Garner!?

16. Per Lord Denning, M. R. in Bradbury v. Enfield London Borough Conncil,
(1967) 1 WLR 1311.

17. See Lecture X (infra).

18. In the House of Lords on Dec. 7, 1961.

19.  Administrative Law, (1963) p. 88.
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states, Ethe ‘natural’ remedy open to a subject aggrieved as a
Wﬂhﬂl‘mﬁjjfﬁ?’ﬁW'
ment, 1s for him to write to his Member of Parliament in an
attempt to obtain redress. 'The Member may then raise the
matter informally with the Minister concerned, or formally i

m_gf_g_qrgmons usually by _qLuesuon or exceptionally on a
motion for adjournment of the House, or in the course of a Supply
Debate.  Where the grievance is_ consxdered to be of sufficient
public “importance, the “member may press for a special court of
imquiry 1o be sef_up to investigate the matter, under the Trlbu

nals of Inquiry (vadence) Act, 1921.

Even this Parliamentary procedure is not free from defects.
tm it is an effe ct1ve mstrument in theory. many “defects

Ln Wt in 1ts e,gr_cxs_ .

FAfter the complamt has been made by the aggrieved
person to the member, the result depends very largely
on the persistence, ability and status of the said
member.

(ji)/lf' the member is of the opposition party, he may
attack the Minister vigorously, but his protests would
be much milder if he belonged to the ruling party.

Wain, if the member is a leader of the opposition

party or a member of opposition’s ‘Shadow Cabinet’,
there are greater chances of getting substantial results,
but it would not be so in case of an ‘obscure back-

bencher’.

n the course of discussion in the House, political
considerations may affect the issue to such an extent

LhMement in the original ‘complaint

be forgotten and the complamant may T not get
approprlate relief. B
,@};Tfere isa wide range of administrative activity and
1o Minister can be held responsible for decisions taken
by public corporations and other local authorities.

—

20. Ibid. at pp. 89-90.
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(o) Béen_where the_ground of-complaint falls_within the
sphere of responsibility of the Minister concerned and
~he undertakes to investigate the matter, the process of
obtaining a remedy is slow and cumbersome. “Many
~members are too busy or preoccupxed with other
“Interests, to be able to spare the time to “pursue a

matter_of this kind to any considerable extent. There
are, of course, many exceptions to this observation, but itis
certainly no fault of the original complainant if his member is
not one of the exceptions®’’. (emphasis supplied)

!{  Conseil d” Elgt ~

In France, there are two_™pes of laws and two sets of courts
independent of each other.2? The ordinary law courts administer
The ordinary civil Iaw as between_subjecisf- The administrative
courts administer the law as between the subjects and the State.
Although, technically speakxng Conseil d° Etat is a part of the
administrafion, i practice and "reahty it is very muchacourt.
‘Fhe—actmm—uﬁ-he—*admtmstrgpqn -are-not—immune” from judicial

control of this institution. It is staffed by judges and professnor_xal
experts. In fact, Cansezl d’ Etat provides expedmous and mex-

jrative acts or omissions than the common law courts. It has

Tiberally interpreted the maxim ubi jus ibi remedium and afforded

relief not only in cases of injuria sine damno but also in cases of
damnum sine injuria,??

(3) Ombudsman

Meaning—‘Ombudsman’ means ‘a delegate, agent, officer or
commissioner’. A precise definition of ‘Ombudsman’ is not
possible, but Garner?® rightly describes him as ‘an officer of
Parliament, having as his primary function, the duty of acting as
an agent for Parliament, for the purpose of safeguarding citizens
against abuse or misuse of administrative power by the executive’.

In Fustice Report,? it is observed :
He is not a super-administrator to whom an individual

21. Ibid. at p. 90

22, For detailed discussion see Lecture II (supra).
23. Administrative Law, (1963) p. 91.

24. Para 18 (quoted by Garner).
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can appeal when he is dissatisfied with the discretionary
decision of a public official in the hope that he may obtain a
more favourable decision. His primary function....is to
investigate allegations of maladministration.

This institution originated in Sweden in 1809 and thereafter
it has been accepted in other countries including Denmark,
Finland, New Zealand, England (Parliamentary Gommissioner)
and India (Lokpal and Lokayukta).

The Ombudsman enquires and investigates into complaints
made b cmzens ns againstabuse of dxscretlonary power, maladminis-
tration or admlmstratxve inefficiency <and ‘takes approprxate
actions. “For that purpose, very wide powers are conferred on
him. He has access to departmental files. The complainant is
not required to lead any evidence before the Ombudsman to
prove his case. It is the function and duty of the Ombudsman
to satlsfy himsell Whetherthe complaint was justified or unjustified.
He-camreven act suo motu. He can grant teliel _to the aggrieved

and, hi limited unlike the powers of a
civil cour o

Generally, the Ombudsman is a judge or a lawyer or a high
officer and his character, reputation and integrity are aboveboard.
He is appointed by the Parliament and thus, he is not an officer
'“fh‘e—ad“mmxsttatwgblefirﬂchy "He is above party politics and
is in a position to think and decide objectively. There-iso—inter-
ference even by Parliament in the discharge « of ‘his duties. He
makes a report to the Parliament and sets out reactions of citizens
against the administration. He also makes his own recommen-
dations to eliminate the causes of complaints. Very wide publi-
city is given to those reports. All his reports are also published
in the national newspapers. Thus, in short, he is the ‘watch-dog’
or publlc safety valve’ against maladmlmstratxon.

Defects : criticism

Of course, there are some arguments against setting up of the
office of the Ombudsman. 2

(¢) Itis argued that this institution may prove successful
in those countries which have a comparatively small

25. Garner : Administrative Law, (1963) p. 91
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population, but it may not prove very useful in popu-
lous countries, like U, S. A. or India, as the number
of complaints may be too large for a single man to dispose
of.

(#) It is also said that the success of the institution of
Ombudsman in Denmark owes a great deal to the per-
sonality of its first Ombudsman Professor Hurwitz. He
took a keen interest in the complaints made to him aund
investigated them personally. Prestige and personal
contact would be lost if there are a number of such
officers, or if there is a single officer who has always to
depend upon a large staff and subordinate officers.

(#7i) According to Mr. Justice Mukherjea,?® in India this
institution is not suitable. He describes it as ‘an accu-
satorial and inquisitorial institution—a combination
unprecedented in democracy with traditions of indepen-
dent judiciary’. It is an ‘impracticable and disastrous
experiment’ which will not fit into the Indian Consti-
tution.

@ Sdff-help

An aggrieved person is also entitled to resist an illegal or
ultra vires order of the authority. If any person is prosecuted or
any action is sought to be taken against him, he can contend that
the by-law, rule or regulation is ultra vires the power of the autho-
rity concerned. In case of ‘purported’ exercise of power he may
disobey the order passed against him.

Benjamin Curtis, a former Judge of the Supreme Court of the
United States, while arguing before the Senate on behalf of Presi-
dent Andrew Johnson during the latter’s impeachment trial,
said :

I am aware that it is asserted to be the civil and moral
duty of all men to obey those laws which have been passed
through all the forms of legislation until they shall have been
decreed by judicial authority not to be binding; but this is
too broad a statement of the civil and moral duty incumbent
either upon private citizen or public officers. If this is the

26. Quoted by S. Rajgopalan : Administrative Law, (1970) p. 55
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measure of duty there never could be a judicial decision that
a law is unconstitutional, inasmuch as it is only by dis-
regarding a law that any question can be raised judicially
under it. I submit to senators that not only is there no such
rule of civil or moral duty, but that it may be and has been
a high and patriotic duty of a citizen to raise a question
whether a law is within the Constitution of the country.

This view has been adopted by the California Supreme
Court. One ¥ entered the country unlawfully. He was, there-
fore, arrested by the Dy. Sheriff without authority to arrest. 7
escaped from the custody, and his abettor in the escape was
convicted by the lower court. Reversing the order of conviction,
the California Supreme Court held that since the order of impri-
sonment was unlawful, the escape was no offence.

Naybkhan v. State of Gujarat®®

o

“Tuthis case, an order of externment was passed against the
petitioner on September 5, 1967 under the Bombay Police Act,
1951. In contravention of the said order, the petitioner re-
entered the forbidden area on September 17, 1967 and was, therefore,
prosecuted for the same. Durmg the pendency “of this criminal
case, the externment order was Was quashed by the ngh ‘Court™ under
Article 226 of the Constitution'of India on July 16, 1968. The
trial Court acquitted the petmoner but the High Court convicted

him, because according to the High Court, the éﬁffﬁ'ﬁﬁon
of the externment order took place when the order was still

operative and was s not. t quashed by the High Court. Reversing
The-de‘ci‘Me High Court, the_ Supreme Court” held that

as the externment order was illegal and unconsututlonzllL it was
Tno effect and the petitioner was never guilty of flouting “an

order which never legally ex1sted
Stroud v. Bradbury29

In this case, the Sanitary Inspector entered the house of the
appellant under the provisions of the Public Health Act, 1936.

27. Kadish and Kadsih: Discretion to Disobey ; Quoted in Nawabkhan v. State
of Gujarat (infra). Seealso 1. P. Massey: Discretion to Disobey Inoalid
Orders: (1978) 1 SCC (Journal Section) p. 32.

28. (1974) 2 SCC 121: AIR 1974 SC 1471.

29. (1952) 2 AL E R 76,
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Even though there was a provision regarding giving of prior notice,
this requirement was not heeded by the inspector. The appellant
obstructed the entry of the Sanitary Inspector. The Court held
that the appellant had the right to obstruct the entry of the
inspector as ‘the Sanitary Inspector had not done that which the
statute required him to do before he had a right of entry’.

Kesho Ram v. Delhi Administration®

The Section Inspector of the Municipality went to the house
of the appellant in the discharge of his duty to seize the appellant’s
buffalo as he was in arrears of milk tax. The appellant struck the
Inspector on the nose causing a fracture. A criminal case was,
therefore, filed against the appellant. The appellant’s main conten-
tion was that the recovery of the tax wasillegal inasmuch as no notice
of demand asrequired by the statute was given to him. Negativing
this contention, the Supreme Court held that the Inspector was
acting in good faith and was honestly exercising his statutory duty
and had ‘sadly’ erred in the exercise of his powers. According
to the Court, the Inspector ‘could not be fairly presumed to
know that a notice....must precede any attempt to seize the
buffalo’ and therefore, the right of private defence was not
available to the appellant. Although it appears that the
Bradbury decision was not brought to the notice of the Court,
it could have been distinguished on the ground that in that
case, the appellant had merely obstructed the entry of the Inspector,
whereas in the case before the Supreme Court, the appellant
had assaulted the Inspector. Had he merely obstructed the
entry of the Section Inspector, probably, relying upon the Bradbury
decision, he could have justified his action, contending that ‘the
Section Inspector had not done that which the statute required
him to do before he had a right of entry’.

30. (1974) 4 SCC 599: AIR 1974 SC 1158,
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1. INTRODUCTION

In England, in the eye of law the Government was never
considered as an ‘honest man’.! Wadd%/rightly states: “It is
fundamental to the rule of law that the Crown, like other public
authorities, should bear its fair share of legal liability and be answer-
able for wrongs done to its subjects. The immense expansion of
governmental activity from the latter part of the nineteenth
century onwards made it intolerable for the Government, in the
name of the Crown, to enjoy exemption from the ordinary law’’.
English law has always clung to the theory that the King is subject
to law and, accordingly answerable for breach thereof. As far
as 700 years ago, Bracton_ had observed: ‘“The King must not
be under man, but under God and under the law, because it is the
law that makes the King’’.

Though theoretically there was no difficulty in holding the
King liable for any illegal act, there were practical problems@
Rights depend upon remedies and there was no human agency
to enforce law against the King. All the courts in the country
were his courts and he could not be sued in his own courts without
his consent. He could be plaintiff but never be made defendant.
No writ could be issued nor could any order be enforced against
him. As ‘the King can do no wrong’, whenever the administration
was badly conducted, it was not the King who was at fault but
his Ministers, who must have given him faulty advice@® But after
the Crown Proceedings Act, 1947, the Crown can now be
placed in the position of an ordinary litigant.

In India, history has traced different path. The maxim ‘the
King ¢an do no wrong’ has never been accepted in India.” The
Union and the State e legal persons and they, can be held
liabl;—f@;g@ct and in tort. They can file suits
and suits can be filed against Lh__gn.

1. GARNER: Administrative Law, (1963) p. 215.
2. WADE : Administrative Law, (1977) pp. 663-64.
3. Ibid.

4. “GARNER (supra).
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2. CoONTRACTUAL LiABILITY

(a) Constitutional provisions

The contractual liability of the Union of India and States is
recognised by the Constitution itself@f\rticle 298 expressly provides
that the executive power of the Union and of each State shall
extend to the carrying on of any trade or business and the
acquisition, holding and disposal of property and the makin
of contracts for any purpose.

(b) Requirements

Article 299(1) prescribes the mode or manner of execution of
such contracts. It provid

All contracts made in the exercise of the executive
power of the Union or of a State shall be expressed to be
made by the President, or by the Governor of the State
as the case may be, and all such contracts and all assurances
of property made in the exercise of that power shall be

executed on of the President or the Governor by such

(personsjan in such/mannejas he may direct or authorise.

Reading the aforesaid provision, it becomes clear that it lays
down the following conditions and requirements which contracts
made by or with the Union or a State must fulfil—

(1) All such contracts must be expre to be made by the
President or the Governor as the case ase may be;

(2) ATl such contracts are to be executed by such persons
and in such manner as the President or the Governor
may direct or authorise ; and

(3) All such contracts made in the exercise of the executive
power are to be executed on behalf of the President o
the Governor as the case may be.

coniract to be valid under Article 299(1) must be in
writing. The words ‘e:igremd to be made’ and ‘executed’ in this
my go to show that there must be a_formal written

contract executed b¥ a dulé authorised _pgn;son?? ,Consequently,

é Arts. 294, 298, 299 and 300.

Bhikraj Faipuria v. Union of India, AIR 1962 SC 113 ; Karamshi v. State of
Bombay; KR 1964 SCH4-Chatturbhuj v. Moreshwar, AIR 1954 SC 236;
Thavardar v. Union of India, AIR 1955 SC 468 New Marine Coal Co. v.
Union of India, AIR 1964 SC 152.
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r
if there is an oral contract, the same is not binding on the govern-

ment.” This does not, however, mean_that there must be-a
formal agreement properly signed by a duly authorised officer

of the Government and the second party. The words ‘expressed’
and ‘executed’ have not been literally and technically construed.
In Chatturbhuj Vithaldas v. Moreshwar Parashram®,” speaking for the

Supreme Court, Bose, J. observed :

It would, in our opinion, be disastrous to hold that the
hundreds of Government officers who have daily, to enter
into a variety of contracts, often of a petty nature, and
sometimes in an emergency, cannot contract orally or
through correspondence and that every petty contract must
be effected by a ponderous legal document couched in a
particular form. ..

In Union of Indiav. A. L. Rallia Ram”l/tenders were invited
by the Chief Director of Purchases, Government of India. R’s
tender was accepted. The letter of acceptance was signed by
the Director. The question before the Supreme Court was whe-
e Directo
ther the provisions of Section 175(3) of the Government of India
Act, 1935 (which were in pari materia_with Article 299(1) of the
Constitution of India) were complied with. The Court held that
the Act did not expressly provide for execution of a formal
contract, _In absence of any specific direction by the Governor-
General, prescribing the manner or mode of entering into
contracts, a valid contract may result from the correspondence
between the parties. The same view was reiterated by the
Supreme Court in Union of Indiav. N. K. Pot. Ltd,1% 'where the
Court observed :

Itis now well settled by this Court that though the
words ‘expressed’ and ‘executed’ in Article, 299(1) might
suggest that it should be by a deed or by a formal written
contract, a binding contract by tender and acceptance can

=

7. Karamshi’s case (supra).

8. AIR 1954 SC 236 (243) : 1954 SCR 817 (835).
9. AIR 1963 SC 1685 : (1964) 3 SCR 164.
10. (1973) 3 SCC 388: AIR 1972 SC 915.
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also come into existence if the acceptance is by a_person_duly
authorised on this Eehalf;by the President of India.™*

The second requirergent is that such a contract can be
entered into on behalf of the Government by a_person authorised
for that purpose by the President or the Governor as the case
may be,  If it is signed by an officer who is not authorised by
the fes‘i’dent or Governor, the sald contract is not binding on
the Government and it cannot be enforced against it.

" In Union of India v. N. K. Pot, Ltd.” (supra), the Director
was authorised to enter into a contract on behalf of the President.
The contract was entered into by the Secretary, Railway Board.
The Supreme Court held that the contract was entered into by
an officer not authorised for the said purpose and it was not a
valid and binding contract.

Bhikraj Faipuria v. Union of Indial® s

Certain contracts were entered into between the Government
and the plaintiff-firm. No specific authority had been conferred
on the Divisional Superintendent, East India Railway to enter
into such &ontracts. In pursuance of the contracts the firm
tendered large quantity of food grains and the same was accepted
by the Railway Administration, But after some time, the Railway
Administration refused to take delivery of goods. It was contend-
ed that the contract was not in accordance with the provisions of
Section 175(3) of the Government of India _Act, 1935 and, there-
fore, it was not valid and not binding on the Government.
The Supreme Court, after appreciating the evidence—oral as
well as documentary—held that the Divisional Superintendent
acting under the authority granted to him could enter into the
contracts. The Court rightly held that it was not necessary that
suéh authority could be given ‘only by rules expressly framed
or by formal notifications issued in that behalf’.!? _

11. Ibid. at p. 394 (SCC): p. 919 (AIR). See also D. G. Factory v. State of
Rajasthan (infra).

12. AIR 1962 SC 113: (1962) 2 SCR 850.

13. Ibid. at p. 118: But ultimately the Court found that the contracts were
not expressed to be made on behalf of the Governor-General and hence
were unenforceable.
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Slale of Bihar v. K. C. Thapar'4 o

The plaintiff entered into a contract with the Government of
Bihar for construction of an aerodrome and other works. After
some work, a dispute arose with regard to payment of certaj
The said agreement was expressed to have been made in the
name of the Governor and was signed by the Executive Engineer
After the award was made, the Government contended in cnv1l
court that the Executive Engineer was not a person authorised
to enter into the contract under the notification issued by the
Government, and therefore, the agreement was void. On a
consideration of the correspondence produced in the case, the
Supreme Court held that the Executive Engineer had been ‘speciallﬁr
authorised’ by the Governor to execute the agreement for referende

@The last requirement is thatsuch a contract must be ex-
pressed in the name of the President or the Governor, .as the case
may be.. Thus, even though such a contract is made by an officer
authorised by the Government in this behalf, it is still not enforce-
able against the Government if it is not expressed to be made ‘on
behalf of’ the President or the Governor.

e

In Bhikraj Jaipuria’s case (supra), /the contracts entered into
by the Divisional Superintendent were not expressed to be made
on behalf of the Governor-General. Hence, the Court held that
they were not enforceable even though they were entered into by an
authorised person,

Karamshi_Jethgbhai v. State of BombM

The plaintiff was in possession of a cane farm. An agreement
was entered into_between the plaintiff and the Government for
supply of canal water to the land of the former. No formal
contract was entered into in the name of the Governor but two
letters were written by the Superintending Engineer. The
Supreme Court held that the agreement was not in _accordance

14. - AIR 1962 SC 110: (1962) 1 SCR 827.
15. AIR 1964 SC 1714: (1964) 6 SCR 984.
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with the provisions of Section 175(3) of the Government of India

Act, 1935 and, consequently, it was void.

D. G. Factory v. State of Rajasthan'® o

A contract was entered into by a contractor and the Govern-
ment. The agreement was signed by the Inspector-General of
Police, in his official status without stating that the agreement
waszxecutedw’. In a suit for damages
filed by the contractor for breach of contract, the Supreme Court
held that the provisions of Article 299(1) were not complied with
and the contract was not enforceable.

(c) Effect of non-compliance

The provisions of Article 299(1) are mandatory and not
directory and they must be complied with.@ They are not inser-
ted merely for the sake of form, but to protect the Government

against upauthorised contracts. If, in fact, a contract is unautho-

rised or in excess of authority, the Goyernment must be safeguare
ded from being saddled with liabilitto avoid public funds being
wasted. Therefore, if any of the aforesaid conditions is not
complied with, the contract is not in accordance with law and the
same is not enforceable by or against the Government(®) Formerl%
the view taken by the Supreme Court was that in case of non-
compliance with the provisions of Article 299(1), a suit could not
be filed against the Government as the contract was not enforce-

m
able, but the Government could accept the liability by ratifying it@

16. (1970) 3 SCC 874: AIR 1971 SC 141. See also Chatturbhuj’s case (supra)
K. P. Chaudhary v. State of M. P., AIR 1967 SC 203.

@ Bhikraj Faipuria’s case (supra); B. K. Mondal’s case (infra); K. P.
Chaudhary’s case (supra) ; New Marine Coal Co. v. Union of India, AIR 1964
SC 152.

( Chatturbhuj’s case (supra) at p. 243.

Bhikraj Faipuria’s case (supra) ; K.P. Chaudhary’s case (supra) ; New Marine
Coal Co. (supra).

20. ) Chatturbhuj’s case (supra) ; B.K. Mondal’s case (infra); Laliteshwar Prasad v.
Bateshwar Prasad, AIR 1966 SC 580; K.C. Thapar’s case (supra) ; Rallia
Ram’s case (supra).

Section 196 of the Indian Contract Act, 1872 reads:
““Where acts are done by one person on behalf of another, but with-
out his knowledge or authority, he may elect to ratify or to disown such
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r
But in Mulamchand v. State of M, P.%', the Supreme Court held that

if the contract was not in accordance with the constitutional pro-
visions, in the eye of law, there was no contract at all and the
question of ratification did not arise.?? Therefore, even the pro-
visions of Section 230(3) of the Indian Contract Act, 187 ould
not apply to such a contract and it could not be-enforced against
the Government officer in his personal capacity@

(d) Effect of a valid contract
—_—~—

If the provisions of Article 299(1) are complied with, the con-

tract is valid and it can be enforced by or against the government
and the same is binding on the parties thereto.?s Article 299(2)

provides that neither the President nor the Governor shall be
persoéall%!hable in_respect of any contract executed for the pur-
pose of the Constitution or for the purpose of f any enactment

relatmg to the Government of India. It alsoimmunes a person

making or executing any such contract on behalf If of _the Presxdent

or the Governor from personal liability. ity. —

(e) Quasi-contractual liability: The doctrine of wunjust
enrichment

As discussed above, the provisions of Article 299(1) of the
Constitution [and Section 175(3) of the Government of India Act,
1935] are mandatory and if they are not complied with, the con-
tract is not enforceable in a court of law at the instance of any

acts. If he ratify them, the same effects will follow as if they had been
performed by his authority.”’

21. AIR 1968 SC 1218: (1968) 3 SCR 214.

22. See also K.P. Chaudhary’s case (supra); State of U. P. v. Murari Lal,
(1971) 2 SCC 449: AIR 1971 SC 2210 ; Bihar E.G.F. Co-opt. Society Ltd. v
Sipahi Singh, (1977) 4 SCC 145: AIR 1977 SC 2149.

% Section 230 reads:

““In the absence of any contract to that effect, an agent cannot per-
,sonally enforce contracts entered into by him on behalf of his principal,
nor is he personally bound by them.”’
P Such a contract shall be presumed to exist in the following cases:
1....2)....
v "(3) Where the principal, though disclosed cannot be sued.”

24.  Murari Lal’s case (supra) ; Chatturbhuj’s case (supra).

25. State of Bihar v. Abdul Majid, AIR 1954 SC 245 ; State of Assam v. K.P.
Singh, AIR 1953 SC 309.
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of the contracting parties. In these circumstances, with a view
to protecting innocent persons, courts have applied the provisions
orSectiBB 70 of the Indian Contract Act, 1872 and held the
Government liable to compensate the other contracting party on
the basis of quasi-contractual liability.® What Sectien 70 provides
is that if the goods delivered are accepted or the work done is
voluntarily enjoyed, then the liability to pay compensation for the
enjoyment of the said goods or the acceptance of the said work
arises. _ Thus, where a claim for compensation is made by one
person against anotber under Section 70, it is not on the basis of
any subsisting contract between the parties, but on the basis of the
fact that something_was done by one party for the other and the
said work so done has been voluntarily accepted by the other
pﬁxly_.f Thus, Section 70 of the Contract Act prevents ‘unjust
enrichment’, This doctrine is explained by Lord Wright in
Bo?)?’p osa v. Fairpairn®, in the following words: 7

....[Alny civilised system of law is bound to provide
remedies for cases of what has been called unjust enrichment
or unjust benefit, that is, to prevent a man from retaining the
money of, or some benefit derived from, another which it is
against conscience that he should keep. Such remedies in
English Law are generally different from remedies in contract
orin tort, and are now recognised to fall within a third
category of the common law which has been called quasi-
contract or restitution. .

—

The doctrine applies as much to carporations and the Govern-
ment as to private individuals.® The provision of Secfion 70 may
be invoked by the aggrieved party if the following three condi-
tions are satisfied.3® The condition is_that a_person should
lawfully do_something for another person or deliver something to
him, The condition is that in doing the said thing or

deliverini the said thing he must not intend to act gratuitously ;

and the d is that the other person for whom something is done

26. Chatturbhuj's case (supra) at p. 243 ; B.K Mondal’s case (infra) at p. 789;
* Mulamchand’s case (supra).
27. B.K. Mondal’s case (infra) at pp. 786-87.
28, (1943) AC 32. See also Mulamchand v. State, AIR 1968 SC 1218,
29. B.K. Mondal’s case (infra) at p. 789; Piloo Dhunjishaw v. Municipal Corpn.,
Poona, (1970) 1 SCC 213 : AIR 1970 SC 1213,
30. Ibid. at p. 786 (para 14) ; Mulamchand’s case (supra) at p, 1222,
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or to whom something is delivered must enjoy the benefit thereof.
If these three conditions are satisRed; Section 70 imposes upon the
latter person the liability to make compensation _to the former in
respect of, or to restore, the thing so done or delivered. T

State of W.B. V. B.K. Mondal®® r

At the request of a government officer, the contractor con-
structed a_building. The possession was obtainm
and the building was used by the government, but no payment
was made to the contractor. It was contended that as the pro-
visions of Article 299(1) of the Constitution had not been complied
with, the contract was not enforceable. The Supreme Court held
that the contract was unenforceable but the government was liable
to pay to the contractor under Section 70 of the Indian Contract
Act, 1872 on the basis of quasi-contractual liability.32

guasi-contr

3. TorTIOUS LIABILITY
The doctrine of vicW ,

Since the State is aflegal entityJand not a living entity, it has
to dct through human agency, i.e. through its servants. When we
discuss the tortious liability of the State, it is really the liability
of the State for the tortious acts of its servants that has to be
considered. In other words, itrefers to when the State can be
held vicariously liable for the wrongs committed by its servants.

Vicarious liability refers to a situation where one person takes
or suppligg, the place of another so far as liability is concerned.¥3
Winfield¥ fexplains the doctrine of vicarious liability thus: ‘“The
expression ‘vicarious liability’ signifies the liability which 4 may
incur to C for damage caused to C by the negligence or other tort
of B. It is not necessary that 4 shall have participated in any

way in the commission of the tort nor that a duty owed in law by
4 to C shall have been broken, What is required is that 4 should

31. AIR 1962 SC 779: (1962) Supp (1) SCR 876.

32, See also Mulamchand v. State of M. P. (supra); Piloo Dhunjishaw’s case
(supra) ; Hansraj Gupta v. Union of India, (1973) 2 SCC 637: AIR 1973 SC
2724,

33. Launchbury v. Morgans, (1971) 2 QB 245.

34.. “The Law of Tort’, (1971) p. 525.
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’

stand in a particular relationship to B and that B’s_tort should

be referable in a certain manner to_that relationship’’. Thus,
the master may be held liable for the torts committed by his
servant 1n the course of employment.-

The doctrine of vicarious liability is based on two maxims :
ﬁ Respondeat superior (let the principal be liable) ; and
e ——

'S;f) Qui facit per alium facit per se (he who does an act
through another does it himself).

As early as in 1839, Lord Broughams35 observed :

The reason that I amliable is this, that by employing
him I set the whole thing in motion ; and what he does, being
done for my bepefit and under my direction, I am respon-
sible for the consequences of doing it.

KI‘;]E doctrine of vicarious liability is based on ‘social con-
venience and rough justice’ﬂ

There is no reason why this doctrine should not be applied
to the Crown in respect of torts committed by its servants, In

fact, if the Crown is not held i}i—c_:QEil)-{l\lelxable for such torts, the
aggrieved party, even though it had sust’a’ingd_a_lgg_aiﬂjury,
would be without any effective remedy, inasmuch as the govern-
ment servant may not have sufficient~means to satisfy the
judg‘t_rﬁr’lt_gg_d; decree passed against hin(.%?

(a) In England S

In England, at Common law, absolute immunity of the
Crown was accepted and the Crown could not be sued in tort for
"___________—_——-'-——\—————""

35. Duncan v, Finlater, (1839) 6 Cl. & F. 894 (910).

36. Per Lord Pearceinl. C.I. Ltd. v. Shatwell, (1965) AC 656 (686). See
also Salmond : The Law of Torts, (1973) p. 461; Winfield: The Law of

A\ Tort, (1971) p. 525.

£7> It should be borne in mind that what we are discussing here is the im-
munity of the State from the doctrine of vicarious liability and not the
immunity of the government servants from his personal liability to com-
pensate the aggrieved party. Of course, some statutes grant such im-
munity to the government servant in respect of an act done by him in
good faith in the official capacity; e. g. S. 40 of the Indian Arms Act,
1950, S. 159 of the Bombay Police Act, 1931, etc.
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wrongs committed by its servants in the course of their employ-
ment.3® The rule was based upon the well-known maxim of
English law ‘‘the King can do no_wrong”. In 1863, in Tobin v.
R.3, the Court observed: “‘If the Crown were liable in tort, the
principle (the King can do no wrong) would have seemed
meaningless’’. But with the increase of governmental functions,
the immunity afforded to the Crown in tortious liability proved
to be incompatible with the demands of justice.#® The practice
of general immunity was very much criticised by Prof. Dicey,4
by thmmisters’ Powerst? and by the House of
Lords in Adams v. Naplor'3. The time had come to abolish the
Feneral immunity of the Crown in tort, and in 1947, the Crown
Proceedings Act was enacted. This Act placed the Government
in the same position as a _private individual. Nqw, the Govern-
ment can sue and be sued for tortious acts. )

Under Article 294(6) of the Congtitutign, the liability of the
Union Government or a State Government may arise ‘out of any
contract or otherwise’. The word ‘otherwise’ suggests that the said
liability may arise in respect of tortious acts also. Under Arti-.

cle 300(1), the of such liability is fixed. It provides that
the Tiability of the Union of India or a State Government will
b the same as _that of the Dominion of India and the Provimces

before the commencement of the Constitution, It is, therefore,

wy_ﬁg__dismm&.thﬂ_liabjlity of the Dominion and _the Pro-

vinces before the commencement of the Constitution of India.

1

L~

38. Canterbury (Viscount) v. Att. General, (1842) 1 Ph 306; France Fenvick
& Co.Ltd. v. R., (1927) 1 KB 52 ; Minister of Supply v. British T. H. Co.,
(1943) KB 478 ; Winfield : The Law of Tort, (1971) p. 601,

39. (1863) 14 CBNS 505. See also Feather v. R., (1865) 6 B. & S. 257.

40. Bainbridge v. Post Master-General, (1906) 1 KB 178; Royster v. Cavey,
(1946) 2 All ER 646; Adams v. Naylor, (1946) 2 ALL ER 241: (1947)
KB 204: (1946) AC 543.

41. Law of the Constitution, (10th edn.) pp. 24-26.

42. Cmd, 4060 (1932) p. 112.

43.° (1946) AC 543: (1947) KB 204: (1946) 2 All E R 241.
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(5i) Soufreign and non-sovereign functions

(a) Before the commencement of the Constitution.—The English law
with régard to immunity of the Governmep??c?r tortious acts of
its servanfiis partly accepted in Ipdia also. As observed by the
High Court of Calcutta®, ‘asa general rule this is tru_é, for
{tTs an attribute of sovereignty, and an universal law that a
Ktate cannot be sued in its own courts without its consent’. Thus,
aHistmctionWbe made between ‘sovereign functions’
and ‘non-sovereign functions’ of the State. In respect of the
former, the State is not liable in tort, while in respect of the
fattér, itis. Let us try to understand the distinction between
so@;eignnd non-sovereign functions with reference to some
congrete cases on the point:

Peninsular and Oriental Steam Navigation Co. v. Secretary of State®®

This is considered to be the fir i i int.
In this case, a servant of the plaintiff-company was taking a horse-
driven carriage belonging to the company, While the carriage
was passing near the Government Dockyard, certain workmen
employed by the Government, negligently dropped an iron piece on
the road. The horses were startled and one of them was injured.
The plaintif-company filed a suit against the defendant and
claimed Rs. 350 as damages. The defendant claimed immunity
of the Crown and contended that the action was not maintain-
able. The High Court of Calcutta held that the action against
the defendant was maintainable and awarded the E;rﬁages. The
Court pronounced : N T

There is a great and clear distinction between acts done
in the exercise of what are usually termed as sovereign powers,
and acts done in the conduct of undertakings which might be
carried on by private individuals without having such powers
delegate :

Holding the Government liable, the Court further observed :
The Secretary of State is liable for damages occasioned

by th igence of _serv in the service of Government. if

44. Steam Navigation Co.’s case (infra).
45. (1861) 5 Bom. HCR App. 1.
46. Ibid. at p. 15,
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the negligence is such as would render an ordinary employer
iable.4”

From the aforesaid observations of the Court, it is clear that
themmecretary of the State into
Megones—(z) sovereign acts ; and (if) non-sovereign acts, _In
respect of the former category of acts, the Secretary of State was
not liable, but in the latter category of acts, he was. As_the
impugned act fe cond _ category, the action was

maintainable.
A fter the commencement of the Constitution

State of Rajasthan v. Vidhyawati8<

.

A jeep was owned and maintained by the State of Rajasthan
for the official use of the Collector of a district, Onee the driver
of the jeep was bringing it back from the workshop after repairs.
By his rash and negligent driving of the jeep a pedestrian was
knocked down. He died and his widow sued the driver and the
State for damages. A Constitution Bench of the Supreme—Court.
held the State v1carlously liable for the rash and negligent act
of the me Court after referring to the Steam Navi ation
Co.’s case gsugra) _did not go into the wider question as to whe-
ther the act was a sovereign _act or not. Eut it held that the rule
of immunity based on the English qw,,l_l_adﬁn@:gg:@ ity in_India,
After the establishment of Republican form of Government under
the Constitution there was no justification in principle or

in public imterest, that the State should not be held liable
vicariously for the tortious acts of its servants.4?

Kagitri Lal v. State of U.P.5 ~

In this case, certain quantity of gold and silver was attached
by pohce authorities from one R on suspicion that it was stolen
property. It was kept in government malkhana which was in the
custody of a Head Constable. The Head Constable misappropri-

ated the property and fled to Pakistan. R was prosecuted but

47, Ibid,

48. AIR 1962 SC 933: (1962) Supp (2) SCR 741.
49. Ibid. at p. 940 (AIR).

50. AIR 1965 SC 1039: (1965) 1 SCR 375.
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acquitted by the court. A suit for damages was filed by R against
the State Tor the loss caused to_him by the _negligence of police

\uthontmrof‘th"s/te The suit was resisted by the State.
Following the ratio Iald down in Steam Navigation Co.’s case (suprzﬁ
the Supre ar that the State was not liable as police
au@gﬂt_l_e_s_wgr_e\gxercnsmg sovereign functions’, Speaking for a
Constitution Bench of the Court, Gajendragadkar, C. J. observed :
If a tortious act is committed by a public servant and

it gives rise to a claim for damages, the questiom to-ask—is+
Was " the tortious act committed By the public servant in
dlscharge of statutory functions which are referable to, and

ulfimately based on, the delegation of the sovereign powers of
the State to such pubhc servant? If the answer is in the

affirmative, the action for damages for loss caused by such
tortious act Will not lie, On the other Hana, if the tortious act
as been committed by 2 public servant in discharge of duties

@ssigned_to him not by virtue of the delegation_of any

sovereign power, an action for damages would lie. s
~—- 2 f -

Distinguishing Vzd/zyawatz s case (supra), the Court held “that
when the Government employee was driving the jeep car from the
workshop to the collector’s residence for the collector’s use, he

was employed on a task or an ing which cannot be_saic
o be referable to, or ultimately based on, the delegation of
[ ——

sovereign or governmental powers of the S That is The basis o1

which the decision must be deemed to have been” founded. .’ (emphasit
supplied)

State of Gujarat v. Memon Mahomed Haji. Hasan5?

In this case, certain goods of the respondent were seized by
the Customs Authorities under the provisions of the Customs Act,
1962, inter alia on the ground that they were smuggled goods. An
appeal was filed against that order by the respondent. During
the pendency of the appeal the goods were disposed of under an
order passed by the Magistrate. The appeal filed by the respon-
dent was allowed and the order of confiscation was set aside
and the authorities were directed to return the goods. In an
action against the Government, the Supreme Court held that the

51. Ibid. at p. 1046(AIR).
52. Ibid.

53, AIR 1967 SC 1885: (1967) 3 SCR 938.
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Government was in a position of a bailee and was, therefore,
bound to return the goods. The Court observed :

Just as a finder of property has to return it when it
owner is found and demands it, so the State Government
was bound to return the said vehicles once it was found that
the seizure and confiscation were not sustainable. There
being thus a legal obligation to preserve the property intact
and also the obligation to take reasomable care of it so as tc
enable the Government to return it in the same condition in
which it was seized, the position of the State Government untii
the order became final would be that of a bailee.% (emphasis
supplied)

Smt. B. K. D. Patil v. State of Mysore®

Some ornaments were stolen from the house of the appellant.
They were recovered by the police authorities in the course of
investigation and produced before the criminal court. The goods
were retained by the police authorities under the order of the
Court. The goods were, however, stolen from police custody
before the disposal of the case. After the final disposal of the
criminal proceedings, the appellant applied under the Code of
Criminal Procedure, 1898,5¢ for return of the ornaments or their
equivalent value. The application of the appellant was rejected
by the Magistrate on the ground that the goods had not reached
the custody of the Court. The said order was confirmed by the
Sessions Court and the High Court of Mysore. The Supreme
Court set aside the orders passed by the courts below and

ordered the State to pay cash equivalent of the property to the

appellant.

It is true that in this case, the application was filed under
the Code of Criminal Procedure and thus, the proceedings were

criminal in nature, but in almost similar circumstances, in Kasturi

Lal’s case (supra), the civil action failed on the ground that

_——.—/-_\—‘__\____’—-—-—""‘—.'*'—‘_‘
the act _involved was a ‘sovereign function’. It is also impor-
tant to note that Kasturi Lal’s case (supra) was not even

54. 1Ibid. at p. 1889 (AIR).
55. (1977) 4 SCC 358: AIR 1977 SC 1749.
56. S. 517.
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referred to by the Supreme Court, though it had been referred
to by he-High-Gomrt of Mysore®

(245) Test

From the above discussion, the principle which emerges is
that if the function involved is a fwm
cannot be held liable in tort, but if it is a ‘non-sovereign function’,
the State will be held liab]&f})j the d,i,fﬁgyl_tgﬁjies in formu-

lating a definite test or criterion to decide to which category
he act belongs. In fact, it is very difficult to draw a distinc-

tion between the two. ‘‘The watertight compartmentalisation
of the State’s functions into sovereign and non-sovereign is_hi
reminiscent of the laissez faire era.” &) Thus, on the one hand,

1t could have been argued in Kasturi Lal’s case (supra), that the
act of keeping another’s goods was_that __o_f__a_b_glhnen.t,_mhwh

could be undertaken by a private person also_and in fact, in
Memon Mahomed’s case (surpay, W
was held to be a bailment. On the other hand, in Vidhyawati’s case
(supra), it could have been argued that as the vehicle was
maintained for the use of a collector, who was an administrator
and also a District Maglstrate and had police duties to perform,
it was a ‘sovereign f

The test whether the act in question could have been per-
formed only by the Government or also by a private individual is
also not helpful in deciding the issue. In a welfare state, the
governmental functions bave increased and today, not all the

ctions pe rnment are sovereign functions;

e. g. commercial activities like the running of the railways. —

It is also said that if the act in question is statw
be regarded as a_sovereign function, but itis a non-sovereign
function if it is non-statutory. But this test is also defective. An
actmarded as sovereign even though it has no

57. See B. B, PANDE : Governmental Liability for the goods lost in custody : A step in

~ the direction of reasonable accountability, (1977) 4 SCC ( Jour.) p. 13.

58, Avtce Jacos: Vicarious liability of Government in Torts (1965) 7 J.I. L. I.
p. 246 (247).

59\] Jain and Jain: Principles of Adminstrative Law, (1973) p. 472.
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statutory basis, (power to enter into a treaty with a foreign
country) and conversely, it may be regarded as non-sovereign even
though it has a statutory basis (running of railways).%

Moreover, sometimes a particular act may be held to be a
sovereign function by one court but non-sovereign by another.
For example, running of the railways wag-held to be sovereign
function by the High Court of Bombay,but non-sovereign by
the High Court of Calcutta(®?/and this may lead to further
uncertainty in law(® Un-¢ Fndia V Ao dnbrd Joun

Even if the governmental functions can be classified into one
or the other category, the principle is unsatisfactory from yet
another view point. Generally in a civil action in tort, the
prmmpal idea is to compensate the aggrieved person and not to

oer or his master. And if in compensating
the "aggrieved party, the wrongdoer or his master has to pay
damages, the resultant burden on the latter is merely incidental
and not by way of penalty. It is, therefore, absurd and really
inhumane to hold that the Government would not be liable if
a military truck supplying meals to military personnel struck a
citizen,% but it would be liable if such an accident occurred when
the truck carried coal to an army headquarters.%

The Law Commissioas also criticised the existing situa-
tion and has recommended the removal of this distinction, for
according to the Commission there is no justification for such
distinction. The Commission observed :

There is no convincing reason why the Government
. should not place itself in the same position as a private em-

ployer subject to the same rights and duties as are imposed
by statute.®? —

60. Ibid,

61. Bata Shoe Co. v. Union of India, AIR 1954 Bom 129.

62. Makaraja Bose v. G.G. in Council, AIR 1952 Cal. 242,

3. Ultimately, in Union of India v. Ladulal Fain, the Supreme Court held it to
be a non-sovereign function, C 1681 ; see also Satya Narain v.
Dist. Engineer, AIR 1962 SC 1161.

64. Union of India v. Harbans Singh, AIR 1959 Punj. 39.

Union of India v. Smt. Fasso, AIR 1962 Pun. 315.
66.) Law Commission of India, First Report (1956), Liability of the State in

Tort,

67. 1hid. at p. 36.
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4, WHETHER THE STATE 13 BOUND BY A TE *

As discussed in preceding lectures, the governmental func-
tions have increased. Today, the State undertakes not only the
‘law and order’ functions, but as a ‘Welfare State’, it performs
many non-sovereign and commercial activities also. The im-
portant question therefore arises, whether the State is subject to
the same rights and liabilities which the statute has imposed
on other individuals. In other words, whether the State is bound
by a statute, and if it is, to what extent the provisions of a_statute

can be enforced against the State, Let us discuss this point with
reference to English Law and then Indian Law.

(a) English law

According to the general principles of common law, ‘no
statute binds the Crown unless the Crown was expressly named
therein’.%% But the aforesaid rule is subject to one exception.
ASTt has often been said, the Crown may be bgund by a statute
‘by necessary implication’.%® Thus, as Wadd®¥ states, ‘an Act

of Parliament is presumed not to bind the Crown in the “absence

of express provision or necessary implication’. In England, the
Crown enjoys the common law privilege and it is not bound by a
statute, unless ‘a_clear intention to that effect appears from the
statute itself or from the express terms of the Crown Proceedings
Act, 1947°.7 This principle is based on the well known maxim ‘the
King can do no wrong’. In theory, it is inconceivable that the
statute made by thie Crown for its subjects could bind the Crown
itself. This general principle of the common law is preserved
even under the provisions of the 1947 Act.” . T

(b) Indian law

Jhe above principle of common law was accepted in Indj:

and applied in some cases, ,— T
[ cosm— -

58. ““Roy n'est lie par ascun statute si il ne soit expressement nosme’’.

49>\ Bombay Muni. Corporation’s case (infra) at p. 35.

@Admiﬂiﬂmh’vc Law, (1977) p. 681.

71. Garner: Administrative Law, (1963) p. 227. Ses also Street: Governmeni
Liability, (1953) Ch. VI ; Glanville William : Crown Proceedings, (1948) pp.
48-58, Willion v. Berkley, (1561) 1 Plowd. 222,

72. Section 40(2)(f) of the Crown Proceedings Act, 1947.
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ovince of Bombay v. Municipal Corporation of the City of Bombay™

This is the leading case on the point before independence.

The Corporation of Bombay wanted to lay water mains through
land which belonged to the Government. The Government agreed
to the said proposal upon certain conditions, The said land was
acquired by the Crown under the provisions of the Municipal Act.

Under the provisions of the Municipal Act, the municipality
had power ‘to carry water mains within or without the city’.
The question was whether the Crown was bound by the statute,
viz, the Municipal Act. Following the English law, the Privy
Council held that the Government was not bound by the statute,

]

Direghor of Rationing v. Corporation of Calcutta’—(Corporatioré-ot
utta I

-
n this case, the Director of Rationing of the Food Depart-
ment,\ West Bengal used certain premises for storing rice, flour,
etc. Though under the relevant Act a licence was required to
be taken from the Corporation of Calcutta for such premises,
it was not taken by the Director, He was, therefore, prosecuted
by the Corporation. The question before the Supreme Court
was whether the State was bound by the statute. The Court
by a majority of 4: 1 held that the Director was not liable as
‘the State is not bound by a statute, unless it is so provided in
exp¥ess terms or by necessary implication’.” /—

Wanchoo, J. (as he then was), however, did not agree with
the majority view. In his dissenting judgment, His Lordship
observed :

In our country the Rule of Law prevails and our Con-

stitution has guaranteed it by the provisions contained in
Pt. III thereof as well as by other provisions in other parts.

Ifis to my mind inherent ﬂft‘_h_qgo_nme_hle.qf
Law that the State, no less than its citizens and others, is
“bound by theTaws of the land. When the king as the embodi-
ment of all power--executive, legislative and judicial--has disap-

peared, and in our Constitution, sovereign pow s been dis-
tributed among various organs created thereby, it seems to me

73. AIR 1947 PC 34.
74. AIR 1960 SC 1355: (1961) 1 SCR 158.
75. Ibid. atp. 1360 (AIR).
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that there i3 neither justification nor necessity for continuing
Zrule of construction based on the royal prerogative.”®

Superintepdent and Remembrancer of Legal Affairs, W. B, v. Corpora-
tion ff’ikuﬂa (Gorporation of Calcutta II)

The State was carrying on the trade of a daily market with-
out obtdining _a licence as_required by the relevant statute,
The Corporation filed a complaint against the State. When the
matter came up for hearing before the Supreme Court, the point
was already covered by the judgment of the Court in Corpora-
Yion of Calcutta I. The Supreme Court was called wupon
to decide the correctness or otherwise of the aforesaid decision in
Cor[mmtwn of Calcutta I. By a majority of 10: 1, the deci-
sion 1n Corporation of Calculla was
held that the State was bound Eyﬁﬂf_ens_t'aft‘fﬂ?{.?";

It is submitted that the majority view is correct and is in
consdnance with the doctrine of Rule of Law and Equality en-
shrined in the Constitution of India. In a Republican State, this
archaic rule has no justification whatsoever. The Law Commis-
sion has also suggested that the ‘common law rule should not be
Tollowed ja.™ Even in England, its survival is ‘due to
3 . 3 =
little but the vis inertiae’.

\/5./ EstopPEL AGAINST THE GOVERNMENT

Principle explained

Explaining the principle,\Garner®! states: “Estoppel is a rule
whereby a party is precluded from denying the existence of some
state of facts which he had previously asserted and on which
the other party has relied or is entitled to rely’’. The basic
principle of estoppel is that a person, who by some statement or
representation of fact causes another to act to his detriment in
reliance on the truth of it, is not allowed to deny it later, even

76. Ibid. at pp. 1365-66.

77. AIR 1967 SC 997: (1967) 2_SCR 170.

78. See also Union of India v. Jubbi, AIR 1968 SC 360.

79. Law Commission of India: (First Report) (1956) pp. 31-35.

80. Corporation of Calcutta I (supra) at p. 1365; Jain and Jain: Administrative
Law (supra), p. 492.

81. Administrative Law, (1963) p. 233.
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though it is wrong.82 Here justice prevails over truth. This
principle is embodied in Section 115 of the Indian Evidence Act,
1872. It provides: ““When one person by his declaration, act or
¢mission, intentionally caused or permitted another person to
believe a thing to be true and to act upon such belief, neither he
nor his representative shall be allowed in any suit or proceeding
between himself and such person or his representative, to deny the

truth of that thing’’. The illustration to the section reads as
under :

"4, intentionally and falsely leads B to believe that certain
“ands belong to 4, and thereby induces B to buy and pay
for it.

The lands afterwards become the property of 4, and 4
seeks to set aside the sale on the ground that at the time of

sale he had no title. He must not be allowed to prove his

1o 83
want of title. 3,

(b) Applicatiod of the doctrine

The important question is whether this doctrine can be appli-
ed against the Government also: Is the Government also
bound by principle of ‘equitable estoppel’? Let us discuss the
problem in details

(8) Traditional view :

According to the traditional view, the doctrine of equitable
estoppel or promissory estoppel applies to private individuals only
and the Crown is not bound by it.8¢ Thus, in R. Amphitrite v.
R.%, an undertaking was obtained by a ship-owner from the
Government to the effect that on certain conditions being fulfilled,
the ship would not be detained. Relying on this assurance the
ship was sent and contrary to the promise, she was detained by
the Government. The owner sued on a petition of right for
damages. The Court dismissed the action and held that the

82. WabE: Administrative Law ,(1977) p. 220.

83, See also S. 43 of the Transfer of Property Act, 1882.
S. 28 of the Indian Partnership Act, 1932,

84. Garner: Administrative Law, (1963) p. 233.
85, (1921) 3 KB 500,
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undertaking was not binding on the Government.8® In American
Jurisprudence®? it is stated:

Generally, a State is not subject to an estoppel to the
same extent as an individual or a private corporation. Other-
wise, it might be rendered helpless to assert its powers in
Government. Therefore, as a general rule the doctrine of
estoppel will not be applied against the State in its govern-
mental, public or sovereign capacity.

,(1'4 Modern view

But the traditional view has not been accepted and the rule
of estoppel applies to the Crown as well. There is no justifica-
tion for not applying this rule against the Government and exem-
pt it from liability to carry out its promises given to an individual.
The Crown cannot escape from its liability saying that the said
doctrine does not bind it. Lord Denning®® has rightly observed :

I know that there are authorities which say that a pub-
lic authority cannot be estopped by any representations made
by its officers. But those statements must now be taken with
considerable reserve. There are many matters which public
authorities can now delegate to their officers. If an officer

acting within the scope of his ostensible authority makes a

representation on which another acts, then a public authority

may be bound by it, just as much as a private concern would
be.8?

Robertson v. Minister of Pensions®

R, an army officer claimed a disablement pension on
account of war injury. The War Office accepted his disability
as attributable to Military service. Relying on this assurance R
did not take any steps which otherwise he would have taken to
support his claim. The Ministry thereafter refused to grant the
pension. The Court held the Ministry liable. According to

86. Seealso M. R. Pillai v. State of Kerala, (1973) 2 SCC 650: AIR 1973
SC 2644 ; Excise Commissioner v. Ram Kumar, (1976) 3 SCC 540: AIR 1976

SC 2237, 8. 0. S. Corp. v. Hodgson Ltd. (1962) QOB 416.
87. American Furisprudence : (2nd End.) p. 783, Para 123.
88. Lever (Finanes) Ltd. v. Westminister Corp., (1971) 1 QB 222.
89. Ibid, at p. 230.
an.  (1948) 2 All E R 7A7: (1949) 1 KB 227.
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Denning, J., the Crown cannot escape by saying that estoppels do
not bind the Crown, for that doctrine has long been exploded’ ®! (em-
phasis supplied)

Fion of Indiav. MJs. Anglo Afehan Agengies®
TihTs”is the classic judicial pronouncement \nIndia on the
doctrine of promissory _estoppel. _In_this historic case, ‘Exporf

WMme mgubllshed by the Textile Commissioner.
It was provided in the said scheme that the exporters will be

entitled to import raw materials up to 100 per cent of the value of
the exports. Re ing on this representation, the petitioner
exported goods worth 5 | 5 lacs lacs of Tiipees. The Textile Commissionier

did not grant the import certificate for _the full gmbunt of the

goods exported. No opportunity for bemg heard was given to the
petitioner before taking the impugfied —action. The order was
challenged by the petitioner. It was contended by the Govern-
ment that the scheme was merely admxmstrajlv_g__n character and

did not create any enforceable right in favour of the petmoner

Tt was also_argued that there was no formal contract as required
by Article 299(1) of the Constitution and therefore, jt was fot
binding on the Gove'xlrlment Negativing the contentions, the

upreme Court held that the Government was bound o ¢arty out
the obligations undertaken it the'scheme. Even though the scheme
was merely executive in nature and even “though the promise ‘was
not_recorded in_the form of a formal_ _contract as required Bg

rticle 299(1) of the Consmgtmn, still it was open to a party who

had acted on a representation made by the Government to claim
that the bovernmeﬂmrm—;tomlse mgdej)y
it. Speaking for the Co urt, Shah, J. (as he then ‘was) stated: -

We are unable to accede to the contention that the
executive necessity releases the Government from honouring
its solemn promises relying on which citizéns have acted to
their detriment.®8

The Court further observed :
We cannot: therefore accept the plea that the Textile
Commissioner is the sole judge oﬁhxmommm‘t
91. UIbid. at p. 770 (AER): p. 231 (KB) ; See also Lever Case (supra).

92. AIR 1968 ST 718: (1968) 2 SCR 366.
93. Ibid. at p. 723 (AIR).
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licence to be granted to an exporter, and that the Courts are
powerless to grant relief, if the promised import licence is not
given to an exporter who has acted to his prejudice relying
upon the representation. To concede to the Departmental autho-

Jities_that power —would be to “strike al the very root of the rule of

Jaw.f “law. % (emphasis supplied
Century Spg. and Mfg. Co. v. Ulhasnagar Municipality®®

This is another leadin

following its earlier pronouncement in Anglo-4fghan case (supra).
In this case, the petitioner company_ set up_its factory in the

Industrial Area’. No octroi duty was payable ws

lmportgd in_that area. The ‘State_of Maharashtra, _published a
netification con constltutmg with effect from April 1, 1960, a munici-
Qalny for certain villages mcludmg “the ‘Industnal m On
representation being _made by the petitioner company and other
manufacturers, the State excluded the Industrial Area from the
municipal jurisdiction. But in pursuance of the agreement by the
municipality that it will not charge octroi for 7 years, the Industrial
Area was retained within the municipal limits. Thereafter, before
theexpiry-of-7years; the mumc:pahty sought to levy octroi duty
moner-comga ny. The The company’ ’s petmon challenglng

the said levy was dismissed by_thg_HLghGQmLQfBombay in Ui

The company_approached the Supreme Court. Allowing the
appeal, the Supreme Court observed :

- Public bodies are as much bound as private individuals
-———
%@Lﬂlwﬁmmm,@f facts_and promises made by
them, relyin ich_other persons have altered_their
osition to their prejudice. The obligation arising ‘against an
individual out_of h;s representation amounting to a promise
y be en ,Q_lﬁgd._exmntracml?ifiﬁ\erson who acts upon the
Bg;%whenihe.lm&mres that a contract eriforceable at
law against public body shall be in certain form or be
executed in the marner prescribed by statute, Yhe-obligations gations
may be enforced ag against it in appropriate cases in eq___ty

The Court further pronounced :

If our nascent democracy is to thrive different standards
of conduct for the people and the public bodies cannot

94. Ibid. at p. 726.
95. (1970) 1 SCC 582: AIR 1971 SC 1021.
96. lbid. at p. 586 SCC: p. 1024 AIR.
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ordinarily be permitted. A public body is, in our judgment,
not exempt from liability to carry out its obligation anslng
out of representatxons made by it relying upon which a citizen
has altered his position to his prejudice.%

Very recently, in M/s. Motilal Padampat Sugar Mills v. State of
U. P.%8, after discussing the case-law exhaustively, the Supreme
Court has reiterated the above principle and has held that the

assurance given by the Government could be enforced against it by
invoking the doctrine of promissory estoppel.

(c) AEstoppel against a statute
It should not, however, be forgotten _ \t\hat there cannot be any

estoppel against a statute.®® The doctrme cannot be _allowed to
against a_statute.”

The doctrine cannot be used agamst or in favour of the admmls-
tration ‘so as “to give de facto validity to ullra vires admlmstratwe
acts.4

Howell v. Falmouth Boat Construction Co.%

The relevant statute required a licence to do ship repair work.
An assurance was given by the designated official that no such
licence was necessary. The plaintiff sued for payment of work
done by him. It was argued that the work was illegal as no
written licence was obtained by him. The Court of Appeal
decided in favour of the plaintiff on the basis of the doctrine of
estoppel. Reversing the judgment of Lord Denning and dismis-
sing the claim of the plaintiff, the House of Lords pronounced :

It is certain that neither a Minister nor any subordinate
officer of the Crown can by any conduct or representation bar

97. Ibid. at p. 587 SCC: p. 1025 AIR.
98. (1979) 2 SCC 409: AIR 1979 SC 621.
99. Amar Singhji’s case (infra) at p. 534.
L. Ministry of Agriculture v. Hulkin, (unrep.); Ministry of Agriculture v.
Mathews, (1950) 1 KB 148.
2. Garner: Administrative Law, (1963) p. 233.
3. Lund v. Thompson, (1959) 1 QB 283.
4. Schwartz: An Introduction to American Administrative Law, p. 233.
5. (1951) 2 All ER 278: (1951) AC 837.
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the Crown from enforcing a statutory prohibition or from
prosecuting for its breach.®

Amar Singhji v. State of Rajasthan’

In this case, the Secretary to the Government wrote a letter
to the Collector of Tonk that the Jagir of the petitioner would not
be acquired during her life time. Subsequently, resumption
proceedings were initiated against the petitioner. It was contended
by the petitioner that the Government was estopped from initiat-
ing resumption proceedings. Negativing the contention, the
Supreme Court held that the powers of resumption were regulated
by the statute and must be exercised in accordance with law.
““The Act confers no authority on the Government to grant exemp-
tion from resumption, and an undertaking not to resume will be
invalid, and there can be no estoppel against a statute.”’® (emphasis
supplied)

Mul@M M.P?

If the provisions of Section 175(3) of the Government of
India Act, 1935 are not complied with, the contract is void. No
question of estoppel therefore arises. If the plea of estoppel is
upheld, it would mean in effect the repeal of an important consti-
tutional provision.10

Excise Commissioner, U. P. v. Ram Kumarll

In this case, the Supreme Court held that the sale of country
liquor which had been exempted from sales tax at the time of
auction of licences could not operate as an estoppel against the
Government. The Supreme Court observed :

It is now well settled by a catena of decisions that there
can be no question of estoppel against the Government in the
exercise of its legislative, sovereign or executive powers.1?

6. Ibid. at p. 285 (AER): p. 849 (AC).

7. AIR 1955 SC 504 : (1955) 2 SCR 303.

8. Ibid. at p. 534 (AIR).

9. AIR 1968 SC 1218: (1968) 3 SCR 214.

10. See also Bihar EGF Co-opt. Socty. v. Sipahi Singh, (1977) 4 SCC 145: AIR
1977 SC 2149.

11. (1976) 3 SCC 540: AIR 1976 SC 2237.

12, Ibid. at p. 545 (SCC) : p. 2241 (AIR). See also Nookala v Kotiah, (1970) 2
SCC 13: AIR 1970, 1354; Mulamchand’s case (supra), C. Sankaranarayanan
v.State of Kerala, (1971) 2 SCC 131: AIR 1971 SC 1997.
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6. CRrROWN PRIVILEGE

(a) In England

In England, the Crown has the special privilege of with-
holding disclosure of documents, referred to as ‘Crown privilege’.
It can refuse to disclose a document or to answer any question if
in its opinion such disclosure or answer would be injurious to the
public interest. This doctrine is based on the well known maxim
solus populi est suprema lex (public welfare is the highest law).
The public interest requires that justice should be done, but it
may also require that the necessary evidence should be suppressed.1?
This right can be exercised by the Crown even in those proceed-
ings in which it is not a party.

Duncan v. Cammell, Laird & Co. Ltd. 1

This is the leading case on the point. At the time of the
Second World War, the submarine Thetis sank during her trials
and 99 lives were lost. In an action for negligence, the widow of
one of the dead persons sought discovery of certain documents in
order to establish liability against the Government contractors.
The Admiralty claimed ‘Crown privilege’ which was upheld by
the House of Lords. It observed that the affidavit filed by the
Minister that disclosure would be against the ‘public interest’
could not be called into question. Lord Simon observed:

The principle to be applied in every case is that
documents otherwise relevant and liable to production must

not be produced if the public interest requires that they should
be withheld.18

But this decision was very much criticised. It was regarded
as a ‘very formidable impediment to justice and fair play’ by Sir
C.K. Allen and by Goodhart as ‘opposed to the whole course of
British Constitutional history’. In fact, that was not the law
previously. As Wade!® states: ‘The power thus given to the
Crown was dangerous since, unlike other governmental powers, it

13. Wade: Administrative Law, (1977 )p. 683.
14, (1942) AC 624: (1942) 1 All ER 587,
15.. Ibid. at p. 636 (AC); p. 592 (AER).

16. Administrative Law, (1977) p. 684.
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was exempt from judicial control. The law must of course pro-
tect genuine secrets of State. But ‘Crown privilege’ was also used
for suppressing whole classes of relatively innocuous documents,
thereby sometimes depriving litigants of the ability to enforce
their legal rights. This was, in effect, expropriation without
compensation. It revealed the truth of the United States Supreme
Court’s statement on the same problem, that ‘a complete abandon-
ment of judicial control would lead to intolerable abuses’. (U.S.
v. Reynolds, 345 U.S. 1 (1953). ‘Privilege was claimed for all kinds
of official documents on purely general grounds, despite the injus-
tice to litigants. It is not surprising that the Grown, having been
given a blank cheque, yielded to the temptation to overdraw.’1?
de Smith?® rightly states: ‘“No one seriously suggested that the
decision in relation to the particular facts of the case was unsatis-
factory ; the documents which the Admiralty had sought to with-
hold from production included blueprints of a new type of
submarine, and the proceedings had been instituted in wartime.
Critics fastened on to the broader proposition enunciated by the
House of Lords: that a Minister, by virtue of his ipse dixit, could
make an unreviewable pronouncement excluding relevant evidence
merely because, in his opinion, it fell within a class of document
which it would be contrary to the public interest to disclose in
court., Provided that a Minister performed a suitably elaborate
ritual beforehand, he would be allowed in substance to do as he
thought fit.  The interests of litigants, and the public interest in securing
the due and manifestly impartial adminisiration of justice, had thus been
subordinated to executive discretion, subject only to extra-legal checks ;
and all this in a case where a general abdication by the courts had
been unnecessary for the decision’. (emphasis supplied)

Ellis v. Home Officel®

Ellis, an undertrial prisoner was violently assaulted by another
prisoner, who was under observation as a suspected mental defec-
tive. Ellis alleged negligence on the part of the Prison Authorities,

17. Ibid. at p. 686.
18. Fudicial Review.... (supra) at pp. 32-33.
19. (1953) 2 QB 135: (1953) 2 All ER 149.
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but the Crown claimed privilege in respect of the medical reports
and consequently, Ellis lost his action.

It is submitted that the evidence could have been made avail-
able without any injury to the public interest. Devlin, J. rightly
observed :

....[B]efore I leave this case I must express, as I have
expressed during the hearing of the case, my uneasy feeling
that justice may not have been done because the material
evidence before me was not complete, and something more
than an uneasy feeling that, whether justice has been done or not,
it certainly will not appear to have been done.*® (emphasis
supplied)

Conway v. Rimmer®

In this case, the House of Lords reviewed the earlier legal
position and laid down ‘more acceptable law’. A police constable
was prosecuted for theft of an electric torch and was acquitted.
He sued the prosecutor for malicious prosecution and applied for
discovery of certain documents relevant for that purpose. ‘Crown
privilege’ was claimed. The House of Lords took advantage of
their newly discovered power to depart from the doctrine of stare
decisis,® overruled the Duncan case (supra) and disallowed the
claim for privilege. It held that a statement by a Minister cannot
be accepted as conclusively preventing a court from ordering pro-
duction of any document. It is proper for the Court ‘to hold the
balance between the public interest, as expressed by a Minister to
withhold certain documents or other evidence and the public
interest in ensuring the proper administration of justice’.?® Certain
types of documents ought not to be disclosed : e.g. cabinet minutes,
documents relating to national defence, foreign affairs, etc. On
the other hand, privilege should not be claimed or allowed for,
routine or trivial documents. To decide whether the document
in question ought to be produced or not, the judge must inspect
the document without it being shown to the parties. Accordingly,

20. Ibid. at p. 137 (QB); p. 155 (AER).

21. (1968) 1 All ER 874: (1968) AC 910: (1968) 2 WLR 998.

22. See Announcement by Lord Chancellor Gardiner on July 26, 1966: 110
~ Solicitor’s Journal 584.

23. Per Lord Reid in Conway’s case (supra),



LIABILITY OF THE GOVERNMENT 277

in this case, the document was ordered to be produced as the
disclosure was not prejudicial to the public interest. As Wade
graphically puts it, ‘the House of Lords has contributed to Human
Rights Year, by bringing back into legal custody, a dangerous
executive power’ .24

(b) In India

In India the basic principle is_incorporated in Section 123 of
the Evidence Act, 1872, which reads as under:

No one shall be permitted to give any evidence derived
from " unpublished official records_relating to any affairs of

State, except with the permission of the officer at the hiead of

“the department_concerned, . who shall give or withhold such
_ permission as he thinks fit.? i

As a general rule, the principle is that both the parties to the
dlspr{e\must—?rod'um“ﬂ‘th_ € relevant and material evidence in
their possession.. - The Evidence Act has prescribed elaborate
cules to determine relevance and has accepted the doctrine of onus
of proof. And il any party failf to produce such evidence, an
adverse inference can be drawn under Section 114 of the said Act.
Section 123 confers a great _advantage on the Government
inasmuch as_inspite of non-productlon of relevant evidence before

the Court, no adverse inference can be drawn against it if the

claim of privilege is_upheld by the court. Jhus, it undoubtedly

Sgn_s_t;tutes 'a very serious departure from the ordinary rules of
evidence, _The _prmctple on which this s departure can be  justified
is the prmcxple of the overrndmg and paramount character of
public_in . The claim proceeds on the basis « of the theory
that the productxon of the document in question would cause
injury to public interést, and that, where a conﬂxct arises between
mrwate interest, the latter must yield to the
former. No_doubt the litigant whose claim may not succeed as a
result of the non-production of the relevant and material docu-
qn‘lrent may feel aggrieved by t the result, and, the Court, in reach-
ing the said decision, may feel dissatisfied, but that will not affect

24. See also R.v. Lewes JFustices, (1971) 2 All ER 1126 ; N.P. Co. v. Customs
and Excise Commr., (1972) 1 AER 972 ; Burma Oil Co. Ltd. v. Bank of Eng.,
(1979) 1 WLR 473.

25, See also Ss. 124, 162; Arts, 22(6), 74(2) and 163(3) of the Constitation of
India.
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the validity of the basic principle that public good and interest
must override cormderatlons of private good and private interest.*

State df Punjab v. Sodhi Sukhdev Singh?"

This is the leading case on the subject. One §, a District
and Sessions_Judge was removed from ‘om service by the President of
India. In pursuance of the representation made by him, he was
re-employed, Thereafter, he filed a_suit for declaration that the
order of removal was illegal, void and inoperative. He also
claimed arrears_of salary. He filed an application for production
of certain documents, The State claified privitege-— Fhe Supreme

ourt by majority held that the documents in question were pro-
tected under Section 123 of the Evidence Act “and could be with-
held from production_on the ground of public interest, Laying
down the general rule relating to Executive privilege in respect of
production or non-production of documents, Gajendragadkar, J.
(as he then was) observed :

t must be clearly realised that the effect of the docu-

ment on the ultimate course of litigation or its impact_on the

head of _th Minister in charge of the
department, or even the Gquernment in power, has no rele-
vance in ing a claim for privilege under Section 123.

“{ire_apprehension that the disclosure may adversely affect the
head of the department or the departmiént ifself or the
& Govern nent, or that it ke

g%@gwwuu the Legislature "has’ also no
elevance in the matter and should not weigh in the mind of
the head of the de epartment who makes the claim.” " The sole

and the ecision of the head o of
¢ department is injury lo public interest and nothing else.?® (empha-

35 suppliedl_—
//

The Court conceded that it could not hold an enquiry into
the possible injury to public interest which may result from the
disclosure of the document in question. ‘That is a matter for the
authority concerned to decide ; but the Court is competent, and indeed
is bound, to hold a preliminary enquiry and determine the validity

26. Sodhi Sukhdev Singh’s case (infra) at p. 510.—
27. AIR 1961 SC 493: (1961) 2 SCR 371.
28, Ibid. at p. 504 (AIR).

1
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of the objections to_its production’.® _(emphasis supplied)
The Court observed :

It is "the scope of enquiry in such a case is
bo to be narrow and restricted ; but the existénce of the
power in the Court to hold such an enquiry will itself act as'a

“salutory check on the capricious exercise of the power con-

ferred under Section 123, . ..30

Amar Chand v. Union of India®*

In this case, the Supreme Court reiterated the principle laid
down in Sodhi Sukhdev Singh’s case (supra). Here, 4 had filed a
suit against the Government for recovery of certain amounts.
During the course of the trial, 4 called upon the defendants to
produce certain documents. The defendants claimed privilege.
Following §. S. Singh’s case (supra), the Supreme Court rejected
the claim of the defendants.

State of U. P. v. Raj Narain3?

Raj Narain had filed an election petition against the then

Prime ™ Minister Smt. Indira Nehru Gandhi, _During the trial, he
applied for production of certain documents. The Government
claimed privilege in respect of those documents. The High Court
of Allahabad rejected the claim. The Supreme Court allowed the
appeal and set_aside the order passed by the High Court. In his

concurring judgment, Mathew, J. observed :
The Tourt....has to consider two things; whether_ the
document relates to_secret affairs_of State; and whether the

refusal to permit evidence derived from it being given was in
_g‘ﬁ%’.‘l‘.‘&lﬂmﬁ&‘No doubt, the words used in Section 123

as he thinks fit’”’ confer an absolute discretion on the head
EWWM@QEWS“OE ces An
overridin ower in express terms is conferred on thé Court
*ﬁﬁﬂé?'SE%%rTAE 162 to decide fnally_on_the validity of the
wudmm)wms _objection if it comes
%jgmhuion-thmlﬁ. document does not relate to affairs
o1 ot

ate or that the public interest doe

D ——

s not compel its non-

29. Ibid. at p. 505.

30. Ibid.

31. AIR 1964 SC 1658 : (1965) 1 SCJ 24
32. (1975) 4 SCC 428: AIR 1975 SC 8¢
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disclosure or that tthterest served by the administra-
tion of justice in a particular case overrides all other aspects of

ublic_interest. It is therefore, clear that even though the
Eeaa of the d i

epartment has refused to grant permission, ftis

open to the Court to go into the question a ining the
document and fiid out-whethier the disclosure of the document

would be injurious to public interest and the expression *‘as

he thinks fit"”” in the latter part 6f Section 123 need not deter

the Court_from_deciding the question afresh as Section 162

e R

authorises  the Court to—determine _the validity of the objéc-
tion finally,38

State of U.P. v. Chandra Mohan Nigam®

In a later judgment, the Supreme Court held that when an
order of compulsory retirement was challenged as arbitrary or mala
fide by making clear and specific allegations, it was certainly
necessary for the Government to produce all the necessary materials
to rebut such pleas to satisfy the Court by voluntarily producing
such documents as will be a complete answer to the plea. ‘‘Ordi-
narily, the service record of a Government servant in a proceeding of this
nature cannot be said to be a privileged document which should be shut out
Jrom inspection.’’® (emphasis supplied)

7. MISCELLANEOUS PRIVILEGES OF THE GOVERNMENT

Over and above the aforesaid privileges, the government
enjoys/many other privileges, some of which are as under:

1) Under Section 80 of the Code of Givil Procedure, 1908,
no suit shall be instituted against the Government or
against a public officer in respect of any act purporting to
be done by such public officer in his official capacity,
until the expiration of two months after a notice in writing
has been given.

33. Ibid. at pp. 451-52 (SCC) : pp. 882-83 (AIR).

34. (1977) 4 SCC 345: AIR 1977 SC 2411.

35. Ibid. at p. 358 (SCC): p. 2421 (AIR); See also Mohd. Hussain v. K.S.
Dalipsinkji, (1969) 3 SCC 429; S. K. Neogi v. Union of India, AIR 1970
A. & N. 130; State v. Midland Rubber Co., AIR 1971 Ker 228 ; Mokd.
Yusuf v. State of Madras, AIR 1971 Mad 468 ; Union of India v. Lalli, AIR
1971 Pat 264 ; M. P. Mathur v. State of Bihar, AIR 1972 Pat 93 ; Chamar-
bugw ala v. Parpia, AIR 1950 Bom. 230; Tilka v. State, AIR 1959 All 543.
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2) Under Section 82 of the said Code, when a decree is
pagsed against the Union of India or a State or a public
offider, it shall not be executed unless it remains unsatis-
fied for a Wee_momhlfrgm.the:éggﬁﬁmch

dearee < -

(3) Under Article 112 of the Limitation Act, 1963, any suit
by or on behalf of the Central Government or any State
Government can be instituted within the period of 30
vears.
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Lecture XIT
PUBLIC CORPORATIONS

d fncl@has not yet awakened from his dream of government of

ureaucracy, but ever wanders further afield in crazy experiments

in state socialism. Possibly some dqy he may awaken from

his irrational dreams, and return again to the old conceptions of

government, as wisely defined in the Constitution of the United
States.

—James M. Beck

Today, probably the giant corporations, the labour unions, trade associa-
tions and other power ful organisations have taken the substance
of sovereignty from the State. We are witnessing another
dialectic process in history, namely, that the sovereign state
having taken over all effective legal and political power jfrom
groups surrenders its powers to the new massive social groups.

—FRIEDMANN

Introduction

Definition

Characteristics

(a) Legal entity

(b) Statutory functions

(¢) Autonomy

Classification

(1) Commercial corporations

(ii) Development corporations
(1ii) Social services corporations

(¢v) Financial corporations

Working of Public Corporations

(i) Reserve Bank of India

(ii) Oil and Natural Gas Commission (ONGC)
(tii) Damodar Valley Corporation

(iv) Life Insurance Corporation of India
(v) Road Transport Corporations

(vi) Rehabilitation Finance Corporation

Status and Rights of Public Corporations

(a) Legal and constitutional status
(b) Rights

[ 282 ]
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7. Liabilities of Public Corporations

(ag Liability in contracts
(6) Liability in torts
(c) Crown privilege
8. Servants of Public Corporations
9. Controls Over Public Corporations

(a) Judicial control
(i) General
(#5) Writ of mandamus
(5) Governmental control
() Appointment and removal of members
(1) Finance
(i) Directives
(c) Parliamentary control
(i) Statutory provisions
(1) Questions
(sii) Parliamentary Committees
(d) Control by public
(i) Consumer councils
(ti) Membership

10. Conclusion
1. INTRODUCTION

As stated in the previous lectures, the passive policy of
‘laissez faire’ has been given up by the State. “Today it has not
confined its scope to the traditional, minimum functions of defence
and administration of J};g_t_xce The old pohce state’ has now

Become a ‘welfare state’. It seeks to “ensure social securny and
social welfare for the common mass. It also parucxpates in trade,

commerce and business. With a view to achieving the object of
ess. W

“socialist’,! democratic republic, constitutional protection is afforded
to State monopoly” and necessary provisions are _incorporated in
the Consttution itself by laying down the ‘Directive Principles of
State Policy’.? It is also prov:ded that notwnhstandmg anythmg
contained in Article 13, no law giving effect to_the policy of the
State towafds securing all or any of the principles laid down
‘_[’_Ms—}ﬁ[hg_de_emed to be void on the ground _that it i
inconsistent with, or takes away or abrxdgés any of the rlghtc

conferred by Article 14, Article 19 or Artlcle 31 and no law
contammg a declaration 1[13_{}5_ is fo_r ngmg effect to such

1. Preamble to the Constitution of India, as amended by the Constitution
(42nd Amendment) Act, 1976.

Art. 19 (6) (ii).

Part IV.

w
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policy shall be called in question in any court on the ground
that it does not give effect to such policy’.4 The political
philosophy of the 20th century has, therefore, impelled the
Government to enter into trade and commerce with a view to
making such enterprises pursue public interest and making them
answerable to the society at large.

Once, the Government entered the field of trade and commerce,
o g W e e
it became increasingly evident that the governmental machinery
hitherto employed merely for the maintenance of law and order was

wholly inadequate and unsuitable for 4}?usw
demanded a flexible approach. It\w{g;s_,; therefore, felt necessary

to evolve a device which combined the advantages of flexibility

T — e P

with public accountability. It was in response to this need that

I IRers T - e ey 7 mre -
the institution of public corporation grew.

2. DeriniTION

No statute or court has ever attempted or been asked to define
the expression ‘public corporation’.® It has no regular form and
no specialised function. It is employed wherever it is convenient
to confer corporate personality.® In Sukhdev Singh v. Bhagatram®,
Mathew, J. enunciated :

The crux of the matter is that public corporation is a
new type of institution which has sprung from the new social

@g}rﬁﬁlﬁons of government and that it_therefore
does not neatly fit into old legal categories. Instead of forcing
it info_them, the latter_should be adapfed to the needsof
Ws_and_condidom__._}

Garner® rightly elucidates :

A public corporation is a legal entity established normally
b mmwmmusually in
the Torm of a_special statute, charged with the duty of carry-
ing out specified governmental Tunctions in the national in-

terest, those functions being confliied o a_coniparatively res-
tricted field, and subjected to control by the Execittive, while

- —

4. Art. 31C.

5. Garner: Administrative Law, (1967), p. 277.

6. Wade: Administrative Law, (1977), p. 140.

7. (1975) 1 SCC 421 (458-459) : AIR 1975 SC 1331 (1357).
8. Quoted in Sukhdev Singh’s case (supra) at p. 450.
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the corporation remains juristically an independent entity not
drectly responsible to Parliament.

3. CHARAGTERISTICS

Even though a precise definition of ‘public corporation’ is not
possible, generally, it possesses the following characteristics®—

(a)Legal entity

A public corporation is established by or under a statute;
nevertheless it possesses an independent corporate personality and
it is an entity different from the Union or the State Government.
It is a body corporate with Bergetgal succession and common seal.

It can sue and be suéd in its own name.

(bY Statutory functions

A corporation performs functions entrusted to it by its consti-
tuent statute or charter by which it is created.

(¢ Autonomy

As stated above, a corporat\!on has a separate _and_indepen-
dent existence.. It has properties and funds of “its own. And
dent existe

even though the ownership, control and management of the statu-
tory corporation might be vested in the Union or the State, in the

eye of law, the corporation is its own master. The employees of
a corporation do not hold a ‘civil post’ under ‘the Union or the

State within the meamng of Article 311 of the Constitution of
India.10

4. CLASSIFICATION

A logical classification of public corporations is not possible,
and neither the Parliament nor the courts have made any serious
attempt in that direction. But jurists have tried to categorise public

corporations. Prof, Griffith and Street! divide public corporations
into two groups : (i) Managenal economic bodies ; and (¢#) Mana-
gerial social bodies. Prof. I_-_Ig_q_d; Phillips'? dmdes them into four

9. Ses also Garner (supra); Prafulla Kumarv. C. S. T. Corpn., AIR 1963 Cal
116 ; Seervai : Constitutional Law of India, Vol. 11 (1976), p. 1314.

10. Infra at p. 296.

11, Principles of Administrative Law, (1967), pp. 281-84.

12.  Constitutional and Administrative Law, (1967), pp. 556-57.
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classes : (i) Managerial-industrial or commercial corporations; (i)
Managerial-social services corporations; (iii) Regulatory corpora-
tions ; and (iv) Advisory corporations. According to Prof. Gar-
ner!3, they can be divided into three groups: (f) Commercial
corporations ; (if) Managerial corporations; and (i) Regulatory
corporations. In India, public corporations may be classified into
four ‘ill-assorted’ main groups:

(¢) Commercial corporations ;

(#1) Development corporations ;
(#) Social services corporations ; and
(iv) Financial corporations.

ii) Commerecial corporations

This group includes those corporations which perform com-
mercial and industrial functions. The managing body of a
commercial corporation resembles the board of directors of a public
company. As their functions are commercial in nature, they
are supposed to be financially self-supporting and they are also
expected to earn profit. At the same time they are required to
conduct their affairs in the interests of the public and do not
operate merely with a profit-earning motive unlike a private ind-
ustry., State Trading Corporation, Hindustan Machine Tools,
India i fon and

ir India International are some
e e e
of the commercial corporations.

(ii) Development corporations

The modern state is a ‘Welfare State’. Asa progressive
State, it exercises many non-sovereign functions also. Develop-
ment corporations have been established with a view to encourage
national progress by promoting developmental activities. As they
are not commercial undertakings, they may not be financially
sound at the initial stage and may require financial assistance
from the government. Oil and Natural Gas Commission, Food
Corporation of India, National Small Industries Carporation,
thn River Boards, , Warehousing Corpo-
rations; are development corporations.

—

13, Administrative Law, (1963), pp. 257-58.
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(ii) S6cial Services corporations

Corporations which have been established for the purpose of
providing social services to the citizens on behalf of the govern-
ment are not commercial in nature and therefore, are not expected
to be financially self-supporting. In fact, as their object is to
render social service, they are not required to conduct their
affairs for the purpose of earning profits. Generally, they depend
on the government for financial assistance. Hospital Boards,

mployees’ State Insurance Corporation, igg Board, Reha-
bilitation Housing Cor ion are examples of social services

S, -

inancial corporations

This group includes financial institutions, like Reserve Bank

of India, State Bank—ef India, Industrial Finance Corporation,
Life IWM&@ Film Financing Corparation.

They advance loans to institutions carrying on trade, business
or industry on such terms and conditions as may be agreed upon.
They may provide credit to those institutions which find it
difficult to avail of the same or which do not find it possible to
have recourse to capital issue methods (e. g. Industrial Finance
Corporation). They may give financial assistance on reasonable
terms to displaced persons in order to enable them to settle in
trade, business or industry (e.g. Rehabilitation Finance Corpora-
tion).

5. WOorkING oF PusLic CORPORATIONS

The constitution of the corporations and their functions,
powers and duties,!¥ may be understood by a study of the actual
working of a few puklic corporations.

(i) Reserve Bank of India

The Reserve Bank of India was constituted under the Reserve
Bank of India Act, 1934. It was nationalised in 1948 by the
Reserve Bank (Transfer to Public Ownership) Act, 1948. It is a
body corporate having perpetual succession and a common seal.

14. Seealso R. S. Arora: Stats Liability and Public Corporations in India, (1966)
Public Law 245.
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It can sue and be sued. It was primarily established to regulate
tm on banking business and to secure
monetary stability in the country. It is managed by a Board of
Directors, consisting of a Governor, two Deputy Governors and
a number of directors, The Governor and the Deputy Governors
are whole-time employees and receive such salaries and allowances,
as may be fixed by the Board with the approval of the’ Central
Government. They are appointed by the Central Government
for a term of five years and are eligible for re-employment.

Under the Banking Companies Act, 1949, the Reserve Bank
has extensive powers over the banking business in India. It grants
licences without which no company can carry on banking
business. Before granting such licence, it can enquire into the
affairs of the company to satisfy itself as regards the company’s
capacity to pay back to its depositors. It can cancel a licence on
the ground that the conditions specified therein have not been
complied with. Even after granting such a licence it may enquire
into the affairs of any bank, inspect its books of accounts and
hold an investigation either under the direction of the Central
Government or suo motu. The report of the enquiry will have to
be sent to the Central Government. A copy of such report will
also be given to the banking company concerned. It can make
a representation to the Central Government on any point arising
out of the report. Upon this report, the Central Government
may order the suspension of the banking business by the company
concerned or direct it to apply for its liquidation.

Very wide discretionary powers have been conferred on the
Reserve Bank. It determines the policy relating to bank
advances, frames proposals for amalgamation of two or more
banks. It may make a representation for the operation of the
Banking Companies Act to be suspended. The Governor of the
Bank is empowered to suspend the operation of the Act for 30
days in an emergency. The validity of these wide discretionary
powers has been upheld by the courts.15

(ii) Oil and Natural Gas Commission (ONGC)
The Commission was first established in the year 1956 as a

15, VWelleukulw’s case (supra), p. 11: Sajjan Bank v. Reserve Bank of India, AIR
To61 Mad o (PP ” o/ indi
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government department. By the Oil and Natural Gas Commission
Act, 1959, the Commission was given a status of a public corpora-
tion. Itisa body corporate enjoying perpetual succession and
a common seal. It can sue and be sued. Itcan hold and
dispose of property and can enter into contracts for any of the

objects of the Commission. The Commission consists of a

Chairman and two or more (not exceeding eight) members, to be
duly appointed by the Central _Government, Except a Finance
Member, others may be part-time or full-time members. The
Central Government prescribes the rules fixing their terms of office
and conditions of service. It can remove any member even
before the expiry of the period, after issuing a show-cause notice
and a reasonable opportunity of being heard. The Commission
has its own funds and all receipts and expenditures are to be made
to and from such funds. It also maintains an account with the
Reserve Bank of India. It can borrow money with the prior
approval of the Central Government. Its functions range from
planning, promotion, organisation or implementation of pro-
grammes for the development of petroleum resources to production
and sale of petroleum products it produces. It conducts geolo-
gical surveys for the exploration of petroleum and undertakes
drilling and prospecting operations. The Commission determines
its own procedure by framing rules and its decisions are by
majority vote. The Government can acquire lands for the
purposes of the Commission under the provisions of the Land
Acquisition Act, 1894. The purposes connected with the Commis-
sion’s work are deemed to be public purposes within the meaning
of the aforesaid Act.

(iii) Damodar Valley Corporation (DVC)

The Damodar Valley Corporation was established under the
Damodar Valley Corporation Act, 1948. Like other corporations,
it is a body corporate having perpetual succession and a common
seal. It can sue and be sued. The Board of Management
consists of a Chairman and two members appointed by the
Government of India in consultation with the Governments of the
States of Bihar and West Bengal. The members are whole-time,
salaried employees of the Corporation. The Government of
India is empowered to remove any member for incapacity or
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abuse of position. It also appoints the Secretary and the Fin-
ancial Advisor of the Corporation. Their pay and conditions
of service are fixed by the regulations of the corporation, made by
the Corporation with the approval of the Central Government.

The objects of this Corporation are to promote and operate
irrigation schemes, water supply, drainage, generation of electricity
and electrical energy, navigation, etc. in the river Damodar.
The river is well known for its notorious propensities. Due to
heavy flooding which causes widespread damage and destruction
in the States of Bihar and West Bengal, one of the important
objects of the Corporation is flood control. It is empowered to
establish, maintain and operate laboratories, experimental insti-
tutions and research stations to achieve the above-mentioned
objects. It helps in construction of dams, barrages, reservoirs,

power houses, etc. It supplies water and electricity and can
levy rates for it.

The Corporation is empowered to acquire, hold and dispose
of property. It has its own funds deposited in the Reserve Bank
of India. It can borrow money with the previous approval of
the Government of India. It is liable to pay taxes on its income.
It has a separate and independent existence and it is an autonomous
body independent of the Central or the State Governments.
There is no interference by the government in the matter of execu-
tion of its programmes and day-to-day administration. Never-
theless, the Corporation is subject to overall control of the Central
Government, the Parliament and the State Legislatures of Bihar
and West Bengal. It is to send its annual reports to the govern-
ments. They are placed on the tables of the Parliament and the two
State Legislatures. Parliament and the State Legislatures exercise
their legislative control through debates, questions and resolutions.
The Central Government may also give directions to the Corpor-
ation with regard to its policy. The accounts of the Corporation
are to be audited in the manner prescribed by the Auditor-General
of India. Any dispute between the Corporation and the three
governments associated with it has to be settled by an arbitrator
appointed by the Chief Justice of India.

(iv) Life Insurance Corporation of India (LIC)
The Life Insurance Corporation of India was established
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under the Life Insurance Corporation Act, 1956, It shares certain
common characteristics with the other corporations. It is a body
corporate with perpetual succession and a common seal. It has
power to acquire, hold and dispose of property. It can sue
and be sued. The Corporation was established ‘to carry on life
insurance business’ and given the privilege of carrying on this
business to the exclusion of all other persons and institutions.
The Act requires the corporation to develop the business to the
best advantage of the community. The Central Government may
give directions in writing in the matters of policy involving public
interest. The Corporation shall be guided by such directions.
95 % of the profits are to be reserved for policy holders and
the balance is to be utilised as the Central Government may
decide.

The Corporation is an autonomous body as regards its day-to-
day administration. It is free from ministerial control except
as to the broad lines of policy.

(v) Road Transport Corporations

Various State Governments have established Road Transport
Corporations for the respective States under the Road Transport
Corporations Act, 1950; e. g. Gujarat State Road Transport
Corporation. A Road Transport Corporation is managed by a
Chief Executive Officer, a General Manager and a Chief Accoun-
tant appointed by the State Government concerned. The Central
Government contributes the capital in part, while the remaining
capital is to be borne by the State Government concerned in
agreed proportions. The Corporation can raise capital by issuing
non-transferable shares. The capital, the shares and the
dividends are guaranteed by the government. The Corporation is
a legal entity independent of the State Government. It is a body
corporate having perpetual succession and a common seal. It
can sue and be sued in its own name. Its employees are not ‘civil

servants’ within ¢t i ittt
of India,!® though they are deemed to be ‘public servants’ within

the meaning of Section 21 of the Indian Penal Code, 1872.

16. See infra, at p. 296,
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The primary function of the Corporation is to provide efficient,
adequate, economical and a properly co-ordinated system of road-
transport services in the country. The State Government is
empowered to issue general instructions for the efficient perform-
ance of the functions of the Corporation. It manufactures,
purchases, maintains and repairs rolling stock, appliance, plant
and equipment. It can acquire, hold and dispose of property. It
can borrow money subject to the approval of the State Govern-
ment. The budget has to be approved by the State Government.
Its accounts are to be audited by government auditors. The
government is empowered to ask for the statements, accounts,
returns and any other information. It can order enquiries into
the affairs of the Corporation. It may take over any part of the
undertaking in public interest or supersede the Corporation, if it
appears that the Corporation is wholly unfit and unable to perform
its functions. It can also be wound up by a specific order of
the State Government made after the previous approval of the
Central Government.

(vi) Rehabilitation Finance Corporation

The Rehabilitation Finance Corporation was established under
the Rehabilitation Finance Corporation Act, 1948, It is a
body corporate with perpetual succession and a common seal.
There are neither directors nor shareholders. It is managed by a
Chief Administrator as its Chairman and a number of official and
non-official members appointed by the Central Government.
They hold their offices during the pleasure of the Central Govern-
ment. The Chairman (Chief Administrator) is a whole-time
employee and the terms and conditions of his service are such as
may be determined by the Central Government. . Its moneys are
deposited with the Reserve Bank of India and duly invested in
approved government securities, The Central Government is
empowered to issue directions to the Corporation in respect of
its general policy and the Corporation is required to act in accord-
ance with those directions,

The object of the Corporation is to provide financial assistance
on reasonable terms to displaced persons in order to enable
them to settle in trade, business or industry. The Corporation is
assisted by an Advisory Board and Regional Committees. In
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reality, the Administrator acts as a big money-lender, with very
extensive powers of recovery of loans, not available to a private
money-lender. For example, he can recover the amount of loan
as arrears of land revenue. The Corporation is exempted from
payment of income tax. The provisions regarding winding up
of companies and insolvency do not apply to it. However, it
has to furnish a half-yearly report and other necessary inform-
ation of its activities as required by the Central Government,

6. Status anp Ricurs or PusrLic CORPORATIONS

(a) Legal and constitutional status

As stated above, a public_corporation possesses a separate
and distinct corporate personality. Itis a body corporate with
perpetual succession and a common seal. It can sue and be sued
inits own name. Public _go\rp&txons “have been recognised in
the Constlwsly provides that the Sfate may. Carry
on any | trade industry, business or service either itself or through
a corporatlon owned or cbntrolled by it to the“exc_:wll.lg,ﬁr} o
citizens.l? 'The laws providing for Staté” monopolies are also
sz;v?d‘tiythe Constxtutxon 18

(b) Rights

A public corporation is a legal entity and accordingly, like
any other legal person, it can sue for the enforcement of its legal
rights. It should not, however, be forgotten that it is not a
natural person, but merely an artificial person, and therefore
cannot be said to be a citizen within the meaning of the Citizen-
ship Act, 1955. Therefore, a corporation caannot claim any
fundamental right conferred by the Constitution only on citizens.??

All the same its shareholders, being citizens, can claim protectlon
of those fundamental rights.20

17.  Arti. 19(6) (ii).

18. Arti. 305.

19. Arti. 19, S. T. Corpn. of India v. C. T. 0., AIR 1963 SC 1811 ; Indo-China
Steam Navigation Co. v. Jagjit Singh, AIR 1964 SC 1140; Tata Eng. Co. v.
State of Bihar, AIR 1965 SC 40 ; Barium Chemicals v, Company Law Board,
AIR 1967 SC 295: (1969) 1 SCC 475 ; Amritsar Muni. v. State of Punjab
AIR 1969 SC 1100 ; State of Gujarat v. Ambica Mills, (1974) 4 SCC 656:
AIR 1974 SC 1300.

20. Barium Chemicals, (supra) ; R.C. Cooper v. Union of India, (1970) 1 SGC 248:
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An interesting question which arises is whether fundamental
rights conferred by the Constitution on a person or a citizen can
be enforced against a public corporation. The rights conferred
by Part III of the Constitution can be enforced not only aggmgt
th -all ‘local_or other authorltles’ 21 In
Lgiversity of Madras v. Shanta Bai*?, a narrow view had been taken
by the High Court of Madras and it was held that the funda-

mental tights cannot be enforced against a Umvemty But in

Rajasthan Etectricity case (supra), the Supreme Court took a liberal
view,and held that t ]eﬁlectrzc;ty B_clarc_l‘ fell within the category
of-“otherauthorities’ within the. meaning of Article 12 of the
Constitation and Tundamental rights can be enforced agamst it
After the momentous pronouncement of the ‘Supreme Court in

Wm v. ).’ihagalzazzz23 _now it is well settled that fundamentaf

rights can be enforced against public COIPQ[;%

T 7. LIABILITIES oF PuBric CORFORATIONS
(‘) Liability in contracts
Since a public corporation is not a government deparuuent,

the provisions of Article 299 of the Constitution of India do not
apply to it and a contract entered into between a public corpora-
ion and a private " individual need not satisfy the requirements
taid-down ini Article 299. _Similarly, the reg_x_r_g_r,ngm_q_f_ statutory
notice under _section 80 of the Code of Civil Procedure, 1908
mling suits against the Government does not apply in case of
suits against a public corporation. 4

(b) Liability in torts

A public corporation is liable in tort like any other person.
It will be liable for the tortious acts committed by its servants and

AIR 1970 SC 564 ; Bennet Coleman & Co. v. Union of India, (1972) 2 SCC
788: AIR 1973.SC 106 ; Neptune Assurance Co. v. Union of India, (1973) 1
SCC 310: AIR 1973 SC 602; State of Gujarat v. dmbica Mills, (supra) ;
Godhra Electrictty Co. Ltd. v. State of Gujarat, (1975) 1 SCC 199: AIR 1975
SC 32.

21. Arti. 12,

22, AIR 1954 Mad 67.

23. (1975) 1 SCC 421 (446-47) : AIR 1975 SC 1331 (1347-48)1356. See also
Sirsi Municipality v. C. K. Francis, (1973) 1 SCC 409: AIR 1973 ,SC 855.
For detailed discussion see the recent decision of the SC in Ramana
“Dayaram Shetty v. International Airport Authority: C.A. No. 895 of 1978;
décd. on 4-5-1979.
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employees ‘to the same extent as a private employer of full age
and capacity would have been’.2* This principle was established
in England in 1866%, and has been adopted in India also. A
public corporation cannot claim the immunity conferred on the
government under Article 300 of the’ Constxtutlon. ermlarly,
all defences available to a private individual in an action against
him Tor tortious acts will also be available to a Eubhc corpora-
tiom,—But=statute creating a_public corporatlon may confer
mmmmrnﬁ or_emplayees
with regard to the acts commiited by them in good faith in
discharge of their duties. For example, Section 28 of the Oil
and Natural Gas Commission Act, T959 reads as under: L

Wecmimwher‘leg&mgdmgs shall lie
g&lnst the Commission _or any member or employee of the

@ommlsmon for anything which is in good faith™ done or
intended to be done in pursuance of this Act or of any rule or
rregulatlgl_ made thereunder.
It is submitted that the immunity conferred on statutory

corporations for tortious acts committed by its servants is unjusti-
fiable and against the principle of equality before the law and

equal protection of law guaranteed under the provisions o

Constitution of India. Jain and Jam" nghtly state: ““In the
modern welfare state, when the State is entering into business
activities of all kinds, the protection clause in the statutes
establishing corporations seems to be incongruous and unjusti-

fied”.

(c¢) Crown privilege

A public corporation is only ‘a public authority with large
powers but in no way comparable to a Government department
and therefore, the doctrine of ‘Crown privilege’ cannot be claim.
ed by public corporations. In Tamlin v. Hannaford?®, Denning,
L. J. (as he then was) observed ™=

In the eye of the law, the corporation is its own mastes

24. R. S. Arora: State Liability and Public Corporations in India, (1966) Public
Law 238.

25. Mersey Dock Trustees v. Gibbs, (1866) LRTHL 93.

26. See also S. 47 of the LIC Act, 1956.

27. Principles of Administrative Law, (1973), p. 557.

28. (1950) 1 KB 18.
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and is answerable as fully as any other person or corporation.
It is not the Crown and has none of che immunities or
privileges of the Crown. Its servants are not civil servants,
and its property is not Crown property. It is as much bound
by Acts of Parliament as any other subject of the King.
It is, of course, a public authority and its purposes, no
doubt, are public purposes, but it is not a government
department nor do its powers fall within the prevince of
government.2®

8. ServaNTs or Pusric CORPORATIONS

Since a public corporation is a separate and distinct legal entity
from the government, its employees and servants are not civil
Wmmﬁm —of the provisions of

rticle 311 of the Constitution. Recently, in the leading _case of

ukkdey Singh v. Bhagatram®, the Supreme Court remarked :
The employees of these statuto?? bodies have a statutory
status and they are entitled to declaration of being in em-

ployment when their dismissal or removal is in contraven-
tion of statutory provisions.3!
T i

Thus, an employee of the Oil and Natural Gas Commission,32
the\Life Insurance Corporation of India,3 the Industrial Finance
Corporation,3* the Hindustan Steel Ltd.,35 the Hindustan Antibio-
tics Ltd.,3 the State Transport Corporation,?” the State Bank
of India,’® the Damodar Valley Corporation,3® the Hindustan
Cables Ltd.,% the State Electricity Board,*! or the District Board,*?

29. Ibid. at p. 24. See also Garner : Administrative Law, (1963), p. 249.
30. (1975) 1 SCC 421: AIR 1975 SC 1331.

31. Ibid. at p. 447 (SCC); p. 1348 (AIR).

32. Sukhdev Singh’s case (supra).

33. Ibid.

34. Ibid.

35. 8. L. Agrawala v. Hindustan Steel Ltd. (1969) 1 SCC 177: AIR 1970 SC
1150.

36. Hindustan Antibiotics Ltd. v. Workmen, AIR 1967 SC 948.
37. Mafatlal v. State Transport Corpn., AIR 1966 SC 1364,

38. Suprasad v. State Bank of India, AIR 1962 Cal 72.

39. Ranjit Ghosh v. Damodar Valley Corpn., AIR 1960 Cal 549.
40. Abani Bhusan v. Hindustan Cables, AIR 1968 SC 124.

41. Fai Dayal v. State of Punjab, AIR 1965 Punj 316.

42. R. Srinivasan v. President, District Board, AIR 1958 Mad 211.
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the Sindri Fertilisers and Chemicals Ltd.43, cannot be said to be a
‘civil servant’ so as to claim protection under Article 311 of the
Constitution of India.

The following principles have been deduced by an eminent
author on Constitutional Law*? with regard to the status of em-
ployees of a statutory corporation—

a statutory corporation has a separate and independent
‘existence and is a different entity from the Union or
“the State Government with_its own _property and its
own fund and the employees of the corporation do not
hold civil post under the Union . or the State; T

/({5 it makes little difference in this respect, whether the
Union or the State holds the majority share of the
Corporation and controls its administration by policy
directives or otherwise ;

M it also makes little difference if such a statutory Cor-
poration imitates or adopts the Fundamental Rules to
govern the service conditions of its employees ;

(iv) although the ownershlp, control and management of

the Union or State, yet in the eye of law the corpora-
tion is its own master and iTa_separate entity and xts
employees do not hold any ‘civil post under the Union

or the State’; T
or the State” ;

(v) if, however, the State or the Union controls a post
under a statutory corporation in such a manner that
it can create or abolish the post or can regulate the
conditions subject to which the post is or will be held
and if the Union or the State pays the holder of the
post out of its own funds, then although the post carries
the name of an office of the statutory corporation, it
may be a civil post under the State or the Union.

To these, one more may be added—

(vi) even if the statute creating a public corporation confers

43. Subodh Ranjan v. Sindri Fertilisers, AIR 1957 AP 402.
44. Seervai: Constitutional Law of India, Vol. 11 (1976), pp. 1487-88.
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on its employees the status of public servants for certain

purposes®™ they ca become _civil servants
0 attract the provisions of Article 311 of the

Constitution, % _— A,MM, Kenradrmlem
o =

Thus, in Ranchhodbhai v. Collector of Panchmahals¥’, a Division Bench
of the Gujarat High Court held that by virtue of a fiction created
by the legislature under Section 60(4) of the Bombay - Village
Panchayats Act, 1958, a person appointed as a Secretary under the
Act of 1933 was deemed to be one appointed by the State Govern-
ment under Section 60(2) of the Act of 1958, but the said fiction
did not confer on such person the status of a government servant.
The Court in conclusion, stated :

In our judgment, applying the aforesaid principles to
the facts of the present case, oneimportant fact which emerges
is that petitioner was a servant of the panchayat, entrus-
ted with the duties of the panchayat and under the executive
and disciplinary control of the panchayat, before the Act
of 1958 came into operation. The panchayat, though
carrying out the functions which usually one associates with
a Government, is not the same thing as a Government.
It is a corporate body, having perpetual succession, a
common seal and is capable of holding property in its
own right. It is under such a body that petitioner was
employed at the time of the coming into operation of the
Act of 1958. As we have already pointed out, the status
of petitioner substantially remains the same after the com-
ing into operation of the Act of 1958. The only change
which has taken place is that, instead of his having been
appointed by the panchayat, by a legal fiction, he is to be
treated as having been appointed by the Government. In
our judgment, this single factor does not make any radical
change in the status of petitioner. Even if we were to proce-
ed on the basis that the panchayat was not liable to make
payment to petitioner and that petitioner was entitled to
receive his salary and allowances from the Government,

45. 8. 56 of the Damodar Valley Corporation Act, 1948 reads :

“All members, officers and servants of the Corporation, whether
appointed by the Central Government or the Corporation, shall be deem-
ed, when acting or purporting to act in pursuance of any of the provisions
of this Act to be public servants within the meaning of S, 21 of the
Indian Penal Code.”’

46. Jain and Jain (supra) at p. 541.
47, AII} 1967 Guj 92: (1966) 7 GLR 1024.
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having regard to the facts that petitioner still has to perform
the duties assigned to the panchayat and remains under
the disciplinary control of the panchayat, it cannot be
stated that the post that petitioner was holding, though a
civil post, was under the State. In our judgment, therefore,
the contention of petitioner that he was entitled to the
protection under Article 311 of the Constitution, must be
rejected.4®

Even though the employees of public corporations are not
civil servants and cannot claim protection under Article 311 of
the Constitution, they can claim the protection of Articles 14
and 16 of the Constitution. The rules and regulations framed
by such corporations containing terms and conditions of appoint-
ment are imperative and the corporations are bound to apply
them as they have the force of law. The employees of public
corporations have a statutory status and they are enntled toa
declaration of being in employment ‘when_ thelr dxsmlssal br
mheld to be in contravention of statutory provisions.
An ordmary ‘individual’ govemed ‘by the contractual relatlonshnp
of master and servant can sue his~ master only fqr damages for
breach of contract. In the case of statutory bodies, there is

no Melemen _wha 56 of  the Tmpersonat
character of statutory bOdleS "And comEhance by a public cor.

poration with the requirements of law may be enforced by a court
of law by declaring dismissal in vxolatlon “of rules and regulations
to be void and by grantmg remstatement 48

L

9, ConTtroLs Over PusrLic CORPORATIONS

The main purpose of estaBlishing public corporations is to
Promiote eTeNomic activity through autonomous bodies. In fact;
these corporauonsmeen granted very wide poweré and there
isno_interference by any authority in | exercise of these powers
by the corporations. Yet, itis “necessary that‘“s?)h“le control over
these corporations shoma“Be—Tés‘ it 50 that the powers conferred
on such corporations may not bg_arbxtrat;xj.y exercised “or abused,
Wmimﬂhm%&%&, of the government.

The various controls may now be discussed :

48. AIR 1967 Guj 92, at p. 100; (1966) 7 GLR 1024, pp. 1038-39.
49, Sukhdev Singh’s case (supra) ; Sirsi Municipality's case, (supra).
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a) Judicial control

(¢N\ General

ince a public_corporation is a legal entity it can sue and
be sded. It is a body corporate having parpélual successionand
4 common seal. Legal proceedings may be taken by or against
a corporation inits corporate name. Itisa distinct and sepa-
rate entity from the Crown or the Government.® Jurisdiction
W is the same as it is over any
private or public company except that the powers of the former

ﬂepena on the provxsxons of a_special statute while the powers

1 company are derived from the terms of its Memorandum

f Assoc n5 Tn some statutes_an express provnslon is made

of such a prov151on, a corporauon can be sued Tike any other

person.. In fa\ct2 when any statute refers to a ‘person’ it mcludes
a corporation - also.52 Accordmgly, a_public corporation is hable
_COTPoTatlon also..
[or & breach of contract and also_in tort for tortious acts of of
R TIE
its servants like any other person,5® Itis liable to pay y income

mss_-expmsily\exempted and cannot invoke the exemption

ranted_to the State under Artlcle 289 “of the Constitution of

I the Lonstitution ol
India.®* It is bound by a statute. It cannot claim ‘Crown
privilege’.%

(%) Writ of mandamus

As discussed in Lecture IX (p. 214), a High Court or the
Supreme Court may issue a writ of mandamus against a corporation
directing performance of its Stagutory duty.’®¢ The point is con-
tTu’dFd“b'y the Supreme Courtin the well-known case of Sukhdev Singh

el OGN
v. Bhagatram (p. 299), wherein the Court held that a public cor-

50. S. L. Agrawala v. Hindustan Steel Ltd., (1969) 1 SCC 177: AIR 1970 SC
1150 ; H. E. M. Union v. State of Bihar, (1969) 1 SCC 765: AIR 1970 SC
82; State of Bihar v. Union of India, (1970) 1 SCC 67 ; AIR 1970 SC 1446,

51. Smith v. London Transport Executive, (1951) AC 555.

52. S. 3(42) of the General Clauses Act, 1897.

53. Supra, at pp. 294-95.

54. A.P.SR.T.C.v.I.T. 0., AIR 1964 SC 1486.

55. Supra, at pp. 295-96.

56, Supra, at p. 214.\ See al.o R. D, Shetty’s case (supra).
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poration is an ‘authority’ within the meaning of Article 12 of the
me@mh&m jurisdiction of the Supreme
Court and High Courts under Article 32 and Article 226 respec-

tively.

Even though, theoretically,' there is no difficulty in issuing a
writ of mandamus against a corporation, there are many practical
problems.% B T T T

(1) Sometimes, duties imposed by a statute are so vague that
it is impossible for the court to issue a writ of mandamus
for the performance of that duty. General_z,_§tatuto_y
provisions require a public corporation ‘to do such things
_as may see‘Té it “necessary and expedient’ or to provide
efﬁcxent " ‘adequate’ service to the public at ‘reason-
able’ chgggi It is doubtful whether any ¢ court could be
persuaded to avoid a contract made w1th the corporauon
on on the grourid that the _charges were not ‘reasonable’,?

as it involves more or less sub_]ecuve satlsfactlon on the

Part of the corporation_cont — T T

(2) Sometimes, the duty imposed on a public corporation is
expressed in such general terms that, apart from establish-
ing that failure has occurred, it does not seem that the
legislature intended to give a cause of action to any
person for failure to discharge the duty.?® Garner®®
rightly states: ‘‘In many cases, however, the statutory
powers of a public corporation are so widely drawn that
it becomes virtually impossible even to visualise circum-
stances in which any court could hold any particular act
of such a corporation to be ultra vires”

@)/Th/e very object of establishing a public corporation is
to set up an autonomous body with wide discretionary
powers to enable it to survive and make headway in the
competitive and dynamic business world and to free it
from stringent control ordinarily imposed on government

57. Garner : Adminstrative Law, (1963), p. 260 ; Jain and Jain (supra), pp. 557-
58.

58. Garner (supra).

59. Jain and Jain (supra), p. 558.

60. Administrative Law, (supra).
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departments. In view of the above, the courts will be

Ioatﬁ to Jabel'many duties as man'd?xtory “Consequently

;here will be very few cases in which a writ of mandamuc

can be issued.

(%en though the statute uses the expression

“shall’’, the court may interpret the said provision as
directory and not mandatory or obligatory and may not
issue a writ of mandamus for performance of that duty
imposed upon a corporation by the statute.

(5) There is one more practical difficulty in the way of the
petitioner for getting a writ of mandamus Generally, be-
fore a writ of nit_z_n_d_arg‘us i iss ration,
the petmoner er has to prove that a legal duty was imposed
on the corporation and that he has a legal right to ask

for performance of that duty, and thus, he was an ¢ ‘aggrie-

mt this is very difficult to prove and the
“court o may ! ray hold that the _interest. of the _Eetltxoner was not

77e07"aﬁ'ected by non- erformance of the duty by the
corporatlon “and may not issue mandamus on the ground

tﬁi_maltxoner has no ‘locus standy’ Z

—

i 14

(6) enerally, the grlevances against a public corporation
are more in respect of quality of services rendered by the
corporation rather than the legality of its actions.

Wf an alternative remedy is available to the petitioner,
the court may refuse to grant mandamus.

(8) As Prof. Robson® states, sometimes, a statute confers
powers on a public corporation in subjective terms and
empowers it to be the judge of the extent of those powers.
In such cases, the doctrine of ultra vires ceases to have
any meaning, by whatever legal machinery it is sought
to be invoked.

Taking into account all these difficulties, Garner%? states:

““There has yet been no litigant bold enough to ask for an order
of mandamus against a public corporation and it is perhaps doubt-
ful whether he would achieve much by so doing”

61.
620

Cited by Garner (supra) at p. 253.
Ibid. at p. 252,
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(b) Governmental control

As the judicial control over public corporations is not effect-
ive it needs to be supplemented by other controls. Government
also exercises some control and supervision over such corporations
as the custodian of public interest in different ways :

(3 Appointment and removal of members

Generally, the power of appointment and removal of the
Chairman and the members of a public corporation is vested in
the Government.®® This is the key provision and the most effect-
ive means of control over a public corporation. Insome cases,
the term of office of a member is also left to be determined by
the government. In some statutes, a provision is made for
removal of a member on the ground that the member is absent
from meetings for a specified period, he is adjudged a bankrupt or
is ““otherwise unsuitable’’ to continue as a member. In addition to
appointment and removal of members, previous approval of the
government is required for framing the rules relating to service

condjtions of such members.
V)/I:inance;

The government exercises effective control over a public
corporation when such corporation is dependent on the govern-
ment for finance. A statute may require previous approval of the
government for undertaking any capital expenditure exceeding a
particular amount.® It may also provide to submit to the govern-
ment its programme and budget for the next year and to submit
the same in advance.®® The Comptroller and Auditor-General
exercises control in the matter of audit of accounts submitted by
public corporations.

é;') Directives
An important technique involved to reconcile governmental

control with the autonomy of the undertaking is to authorise the
government to issue directives to public undertakings on matters of

63. S. 4 of the Damodar Valley Corporation Act, 1948.
64. S. 35 of the Air Corporations Act, 1953.
65. S. 26 of the Food Corporations Act, 1964.
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“policy’’.% A statute may empower the government to issue such
directives as it may think necessary on questions of policy affecting
the manner in which a corporation may perform its functions.$?
The corporation will give effect to such directivesissued by the gov-
ernment, A statute may also provide that in case ‘any question
arises whether a direction relates to matter of policy involving
public interest, the decision of the Central Government thereon
shall be final’.%8 Itis very difficult to draw a dividing line between
matters of ‘policy’ and ‘day-to-day’ working of a public corpora-
tion and by this method, the government can exercise effective
control over public corporations. But unfortunately, in practice,
the government hardly exercises its power to issue policy directives.
Considering the provisions of Section 21 of the Life Insurance
Corporation Act, 1956, the Chagla Commission has rightly ob-

served :

In my opinion, it is most unfortunate that the wise and
sound principle laid down in Section 21 has not been adhered
Vtoi ki f the Life I C ion.®®
to in the working of the Life Insurance Corporation.

‘c) Parliamentary control
Public corporations are created and owned by the State,

financed from public funds and many a time they enjoy full or
partial monopoly in the industry, trade or business concerned.

They are expected to exercise their powers in the public interest.
It is, therefore, necessary for Parliament to exercise some degree

anid mode of control and supervision over these corporations. The
methods adopted to exercise such control are numerically Tour.

(2) Statutory provisions

All public corporations are established by or under statutes
passed by Parliament or State legislatures. The powers to be exer-
cised by such corporations can be defined by them. If any corpora-
tion exceeds or abuses its powers, Parliament or the State legislature
can supersede or even abolish the said corporation. Even though this

66. Jain and Jain (supra) at p. 546.

67. S. 21 of the LIC Act, 1956.

68. Ibid. See also S. 34(1) of the Air Corporations Act, 1953.

69. CHAGLA CoMMISSION : Report on the Life Insurance Corporation, (1958).
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typ«wﬁ_‘/yﬁr_eqye_mmxmmhi_tigﬂalutarz check on
the arbitrary exercise of power by the corporation. )
- -
(i2) Questions

Through this traditional method, the members of Parliament
put questions relating to the functions performed by public corpora-
tions to the Minister concerned. But this method has not proved
to be very effective because of the authority of public corporations
in their fields. As Garner” states: ‘““The House of Commons is not
a meeting of the shareholders of a public corporation, nor are the
Ministers of the Crown in the position of directors of corporation’’.

Accordingly, broad principles subject to which questions rel-
ating to these undertakings can be asked have been laid down,
namely, questions relating to policy, an act or omission on the part
of a Minister, or a matter of public interest (even though scemingly
pertaining to a matter of day-to-day administration or an individual
case), are ordinarily admissible. Questions which clearly relate
to day-to-day administration of the undertakings are normally not
admissible.”

(t88) Debates

A more significant and effective method of parliamentary
control is a debate on the affairs of a public corporation. This
may take place when the annual accounts and reports regarding
the corporation are placed before the Parliament for discussion in
accordance with the provisions of the concerned statute. There
is no general obligation on the part of all corporations to present
their budget estimates to Parliament. Estimates Committee’®
therefore recommended that corporations should prepare a perfor-
mance and programme statement for the budget year together with
the previous year’s statement and it should be made available
to Parliament at the time of the annual budget.

(iv) Parliamentary Committees

This is the most effective form of parliamentary control and
supervision over the affairs conducted by public corporations.

70. Administrative Law (1963), p. 265.
71. Jain and Jain (supra), p. 550.
72, Ibid. at p. 551.
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The Parliament is a busy body and it is not possible for it to go
into details about the working of these corporations, Parliament
has therefore constituted the Committee on Public Underta-
kings in 1964. The functions of the Committee are to examine
the reports and accounts of the public undertakings, to examine
the reports, if any, of the Comptroller and Auditor-General on
the public corporations, to examine in the context of the
autonomy and efficiency of the public corporations, whether
their affairs are being managed in accordance with sound business
principles and prudent commercial practices.

The recommendations of the Committee are advisory and
therefore, not binding on the government. Yet, by convention,
they are regarded as the recommendations by Parliament itself,
and the government accepts those recommendations; and in
case of non-acceptance of the recommendations of the Committee,
the ministry concerned has to give reasons therefor.

(d) Control by public

In the ultimate analysis, public corporations are established
for the public and they are required to conduct their affairs in
the public interest. Itis, therefore, necessary that in addition
to judicial, parliamentary and governmental control, these cor-
porations must take into account the public opinion also. There
are two different means of representation of the ‘consumer’ or
public interest.?®

(z) Consumer councils

These are bodies established under the authority of the statute
constituting the corporations concerned with the object of
enabling “‘consumers’’ to ventilate their grievances, or make
their views known to the corporations. The outstanding examples
of consumer councils are to be found in the electricity and gas in-
dustries.” The difficulty about these councils is that the members
of the general public have neither the technical knowledge nor
a keen interest in the affairs of certain consumer councils; e. g.

73, Garner: Administrative Law, (1963), pp. 266-69.
74. Ibid. at p. 267,
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Gas or Electricity Consumer Councils. These councils may make
recommendations to their area boards, but there have been
very few occasions when alterations of policy decisions have
resulted. Garner™ states: ‘It is by no means clear that the
Consumer Councils are really able to justify their continued exis-
tence in the administrative machinery of the gas and electricity
industries”

(#) Membership

In other cases, Parliament has arranged for members of
certain of the public corporations to be nominated by local
authorities and other bodies interested in the functions of the
particular corporation.”® Thus, members of Hospital Manage-
ment Committees are appointed by the Regional Hospital Boards
after consultation with local health authorities, executive councils
and other officials, as required by the statute. Sometimes, such
consultation is made mandatory. Some statutes also provide
that certain members of a council must possess particular qualifica-
tions.

10. CoNcLUSION

From the above discussion, it is clear that public corporations

must be autonomous in their day to-day working and there should

DS A S
mey the g government in it. tin it. At the same time,

the wide powers_conferred on such_ _corporations should not be
abused or arbntrarllv exercxsgd and they should not ‘become the

Tourth branch’ of ‘the government. The discussion would be
N
well concluded by q quotmg the following observanons of a learned

author on Administrative law :77

A powerful corporation, having great financial resources,
employing many personnel and possessing monopolistic powers
conferred by statute, should be answerable in some measure
to the elected representatives of the nation and to the courts
of law. In many cases this control seems tenuous and
ineffective. On the other hand, any large-scale com-
mercial enterprise must be allowed freedom to carry on

75. Ibid at p. 268.
76. Ibid.
77. GARNER : Administrative Law, (1963), p. 270.
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research, to experiment, and even on occasion to make
mistakes. Indeed, the justification for the constitutional
device of the public corporation has been said to be so as to
secure freedom from civil service (and particularly Treasury)
controls, and from the influence of party politics. Itis one
of the modern problems of public administration, how these
conflicting objectives can be reconciled.
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Crown Privilege)

Life Insurance Corporation of India..290--91
(see also Public Corporations)

Lis..46—47 (se¢ also Classification of Administrative Functions,
Duty to Act Judicially)

Lis Iater Partes. .47 (Duty to Act Judicially)
Locus Standi. . (s¢¢ Prerogative Remedies)
Lokayukta. .243 (see also Ombudsman)
Lokpal. .243 (s¢c also Ombudsman)
Magna Carta. .15, 177
Malafides. . 90—91,194—96
(see also Administrative Discretion, Delegated Legislation)

Mandamus, Writ of. .214—18 (see also Prerogative Remedies)

Maxims—
“audi alteram partem. .110, 120, 122, 132, 141
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Maxims (contd.)
damnum sine injuria . . 242
delegatus on potest delegare. .59
ignorantia juris non excusat. .98
injuria sine damno . . 242
Judges, like Caeser’s wife should be above suspicion. . 122
Justice should not only be done, but manifestly and
undoubtedly be seen to be done..122
King can do no wrong . .9, 19, 24, 247, 248, 258
nemo debet esse judex in propria causa..122
qui facit per alium facit per se..257
respondeat superior. .257
Roy n’est lie par ascun statue si il ne soit expressement nosme .265
ubi jus ibi remedium . .201, 203, 242

Ministers’ Powers, Committee on..(s¢¢ Committee on
Ministers’ Powers)

Mixed Considerations..191—94
(s¢e also Administrative Discretion)

Montesquieu’s Doctrine of Separation of Powers..28—36
(see Separation of Powers, Doctrine of)

Natural Justice, Principles of..115—49

audi alteram partem. .133—40
cross-examination and 137—38
delegated hearing and..93—95, 136
hearing, and..135—40
‘hitting below the belt’. . 141
law of god and..134
meaning of..133
notice..133—35
one who decides must hear..93—95, 136
personal hearing and .. (see under that Head)
right to counsel and. . 141 - 43 (se¢ under that Head)
speaking orders and 143—49 (see under that Head)
violation of. .effect..139
bias..122—33
application of the doctrine of..123
definition of..122—23
principles of. . 125
real likelihood of..130—33
test of. . 130—33
types of..123—30
as to subject-matter. .127—30
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Natural Justice, Principles of (contd )

pecuniary bias..123—25
personal bias..125—27
general principles..116—22
administrative orders, applicability of..119—21
binding nature of..115, 118—19
breach of, effect..133—39
definition, of .117
extent of. . 130—33
historical background..117—18
law of God and..134
legal representation and. . 141—43 (see Right to Counsel)
limits of . . 130—33, 136—4
oral hearing. .140—41 (see Personal Hearing)
principles of..121—22
reasons for decisions. . 143—49(see Speaking Orders)
scope of 130—33
statutory provision, absence of..118—19

Nemo Debet Esse Judex in Propria Causa..122—33

Non-Production of Documents by Government. .274--80
(see also Crown Privilege)

Non-Sovereign Functions. .259—64
(see also Liability of Government)

Non-Speaking Orders..143—49
(see also Speaking Orders)

Notice. .133—35 (s¢e also Natural Justice)

0il and Natural Gas Commission..288—89
(see also Public Corporations)

Ombudsman .242—44 (se¢e also Remedies Against Adminis-
trative Action)

criticism against. .242—44
duties of. .243
functions of . .243
maladministration and. .243
meaning of . .242—43
powers of . .243
One Who Decides Must Hear .93—95, 136

(see also Natural Justice, Personal Hearing)

Oral Contract. .249—51
(see also Liability of Government)
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Oral Hearing. . 140 —41 (se¢¢ Personal Hearing)

Parliamentary Remedies. .240—42
(see also Remedies Against Administrative Action)

Pecuniary Bias..123—25 (se¢ also Natural Justice)
Permissible Delegation. .69 —72 (se¢ Delegated Legislation)
Personal Bias. .125 —27 (sec also Natural Justice)

Personal Hearing . .140 —41 (s¢¢ also Natural Justice)

(in) America..140

(in) England..140

‘hitting below the belt’. . 141

(in) India..140—41

natural justice and. .140—41

statutory provision regarding. .140

when may be claimed. . 141

when may not be claimed. . 140

whether a part of natural justice..140—41

Powers, Separation of..28—35 (se¢ Separation of Powers,
Doctrine of)

Prerogative remedies..203 —29 (se¢ also Remedies Against

Administrative Action)

Certiorari. .221—27
absence of jurisdiction. .222—24
admitting inadmissible evidence..224
against whom lies. .221]
alternative remedy. .225—26
collateral fact..223—24
conditions of..222
error apparent on the face of the record..224—25
error of fact..224—25
error of jurisdiction..224—25
error of law. .224—25
excess of jurisdiction..222—24
fundamental rights—violation of . .225—26
grounds for. .222—27
irrelevant consideration. .224
jurisdictional fact..223—24
leaving out relevant considerations..224
meaning of . .221
natural justice—violation of . .225—26
nature of. .221
object of . .222
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Prerogative remedies (contd.)

prohibition, writ of, distinguished from..226—27
scope of..221
when may be granted..222—925
when may be refused. .222—25
habeas corpus. .211—14
conditions for..212
emergency, proclamation of—effect..25—27, 214
history of..212
infructuous, when becomes..213
meaning of..211
object of 211—12
procedure of..213
res judicata and—213-—14
rule nisi and . . 213
scope of..211
successive applications for..213—14
value of..211
when may be granted. 213
when may be refused. .213
who may apply..212
mandamus. .214—18
abuse of power and..216
against whom. .does not lie..217—18
alternative remedy and. .218
conditions for..215—17
demand and refusal..216
excess of power and..216
cxistence of right and. .215
meaning of..214
nature of..214
non-application of mind and..216
scope of..214
statutory duty and..214—16
when may be issued..215—17
when may be refused..215—17
who may apply for..217
prohibition. .218—21
absence of jurisdiction and..219—21
alternative remedy and. .221
certiorari, writ of, distinguished from..226—27
exceeding jurisdiction and..219
fundamental rights, violation of and..220
grounds for..219—20
limits of..200—21
natural justice, violation of..220
nature of..218—19
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Prerogative remedies (contd.)

object of..218—19
scope of.,218—19
when may be issued..219—20
when may be refused. .220—21
quo warranto. .227—29
against whom, lies..227—28
alternative remedy and. .229
conditions for..227—28
delay and writ of . .229
locus standi for. .228—29
meaning of. .227
nature of. .227
public office and. .227
scope of..227
when may be granted..227—28
when may be refused. .228—29
writs, in general..203—211
against whom lies. .205
alternative remedy. .205—09
Art. 32 and. .206
Art. 226 and..206—09
after 1976..208—09
prior to 1976..207—08
constitutional provisions. .203—04
delay..209—11
absence of explanation for, effect..209
duty of court in case of..211
limitation, law of, and..209—11
measure of..210
rights of third party and..209
stale claims. .209—11
discretion in issuing. . 206—09
Art. 32..206
Art. 226..206—09
fundamental rights, violation of..206
historical background..203
jurisdiction of High Courf to issue..205,207—09
jurisdiction of the Supreme Court to issue. .206
locus standi..204—05
nature of..204- 05
who may apply. .204—05

Procedural Ultra Vires. .97—106
(se¢ also Delegated Legislation)

Prohibition, Writ of..218—21
(see also Prerogative Remedies)
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Public Corporations. .282—308

appointment and removal of members. .303
characteristics. . 285
classification of. .285—87
Constitutional provisions regarding. .283—84
control over. .292—307
governmental. . 303—04
Jjudicial. . 300—02
parliamentary . . 304—06
public, by..306—07
Crown privilege and. .295—96
definition of . .284—85
directives to..303—04
duties of . .294
employees of—296—99
fundamental rights and..293—94
government department, distinguished from..285
liability of . .294
need for..283—84
object of..283—84
servants of . .296—99
types of..285—86
working of certain. .287—93
writ of mandamus against. .300—02

Publication of Delegated Legislation..98—103

(see also Delegated Legislation)

Quasi-Meaning of. .42

Quasi-Judicial Bodies. .150—76

(see also Administrative Tribunals)

Quasi-Judicial Function..42—44%

(see also Classification of Administrative Functions)

Quasi-Lis. .48

(see also Duty to Act Judicially)

Quo-warranto, Writ of . .227—29

(see also Prerogative Remedies)
Railways Rates Tribunal..162—63

(see also Administrative Tribunals)

Reasons for Decisions. .143—49 (se¢ Speaking Orders)

Rehabilitation Finance Corporation..292—93
(see also Public Corporations)
Remedies Against Administrative Action..203—46, 249—64

Common law Remedies. . 249—64 (see Liability of Government)
Conseil d’° Etat..242 (see under that Head)
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Remedies against Administrrtive Action (contd.)

Constitutional Remedies..203--29, 232—36 (se¢ under that
Head)

Equitable Remedies..238—40 (see under that Head)

Judicial Remedies. .203—40, 249—64(se¢ under that Head)

Parliamentary Remedies. .240—42 (se¢e under that Head)

Prerogative Remedies. .203—29 (se¢ under that Head)

Ombudsman. .242—44 (see under that Head)

Self-help. .244—46 (see under that Head)

Statutory Remedies..230—36 (s¢e under that Head)

Reserve Bank of India..287—88

(see also Public Corporations)
Res Judicata, Doctrine of . .173--74
(see also Administrative Tribunals)

Right to Counsel. .141—43 (see also Natural Justice)

(in) England..141—42

(in) India..142—43

natural justice and..141—42

statutory provision, absence of regarding, effect..141—42
when may be claimed..142—43

when may not be claimed. .142—43

Road Transport Corporations. .291—92
(see also Public Corporations)

Rule of law, Doctrine of..16—27

application of..17—18
comments on. . 18—20

concept of..16—20

criticism against..18—20

Delhi Declaration and. .20
Dicey on..16—17

droit administratif and..20—23
habeas corpus case and . .25—27
history of. .16

meaning of..16—18

modern concept of. .23

personal liberty and..25

under the Constitution of India..23—27

Self-help..244—46 (see also Remedies Against Administrative
Action)

illegal order and..244—45
limits of ..245—46
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Self-help (contd.)

‘Purported’ exercise of power and’. .244
ultra vires order and..244—45

eparation of Powers, Doctrine of..28—36

comments on. .30—32
criticistn against. . 30—32
defects of..30—32

effect of. .30

historical background of. .28
(in) England. .33

(in) India..33—35
limitations of. .30—32

(in) U. S. A..32—33, 58—59
meaning of . .28

Montesquieu on. .29

under the Constitution of India. .29
value of . . 32

Social Service Corporations. .287

(see also Public Corporations)

Sovereign Functions 259—64
(see also Liability of Government)

Speaking Orders. .143—49 (see also Natural Justice)

administrative tribunals and. .143—44
appellate authority and. . 147

audi alteram partem and..145 o
confidential proceedings and..146 -

English law on..143, 148 <
failure to make, effect..144—45 v -
Indian law on. . 149 o

judicial scrutiny of..148—49 ’

meaning of . . 143

natural justice and..139, 145

order of affirmation and.. 147

order of reversal and..147

order subject to appeal or revision and..144—46
statutory provision regarding..146

Statutory Corporations. .282—308
(see Public Corporations)

Statutory Finality..167—72 (see Administrative Tribunals)
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Statutory Remedies..230—36 (se¢ also Remedies Against
Administrative Action)
appeals to courts. .230—31
appeals to tribunals 231
High Court’s power of superintendence. .234—36
ordinary civil suit..230
special leave to appeal to Supreme Court..232—34

Sub-Delegation .78—82, 91—95, 18182

(see also Delegated Legislation)
of administrative power. .181—82
assistance distinguished from..181
exercise of discretion and. .18l
of judicial power..91—95
(in) America..93—94
(in) Englaud. 93—94
(in) India..94—95
permissibility of. 94—95
practical difficulties of..94—95
of legislative power..78—82
criticism against. .79
definition of. .78
delegatus nen potest delegare. .79
limitation on..80—381
peimissibility of . .80--81

Subjective Satisfaction..192—93
(see also Administrative Discretion)
Subordinate Legislation..54—114
(vee Delegated Legislation)
Substantive Ultra Vires. .84—97
(see Delegated Legislation)

Suits Against Government. .280—81

(see also Crown Privilege, Lstoppel, Doctrine of, Liability of
Government)

Tortious Liability of Government. .256—64
(see Liability of Government)

Tribunals. .150 —76 (see Administrative Tribunals)

Ultra Vires, Doctrine of..85—106
(see Delegated Legislation)

Unjust Enrichment, Doctrine of. .254—56

(see Liability of Government)
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Unreasonableness. .88—90, 198—200 (s¢¢ also Administrative
Discretion, Delegated Legislation)

Vicarious Liability of Government..256—57
(see Liability of Government)
Working of Certain Corporations. .287—93
(see Public Corporations)
Working of Certain Tribunals..157—63
(se¢ Administrative Tribunals)
Writ. . (see also Prerogative Remedies) in general..203—11

of certiorari. .221—27

of habeas corpus. .211—14
of mandamus. .214—18
of prohibition..218—21
of quo warranto. .227—29

Yaffe Doctrine. .95--96
(see Delegated Legislation)
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