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FOREWORD

When Mr. Asirvatham was studying at
the University of Edinburgh for the Degree
of Doctor of Philosophy I acted as his official
supervisor, and now that he is about to publish
the thesis on ‘“Herbert Spencer’s Theory of
Social Justice” for which he obtained the
Degree he has asked me to write a prefatory
note for the book. The thesis requires no
external recommendation ; it gives sufficient
evidence in itself of the painstaking and
thorough work which Mr, Asirvatham gave
to its preparation. As I know from the talks
T had with him at the time, he made himself
thoroughly familiar, not only with the relevant
writings of Spencer himself, but also with all
the available discussions and criticisms bear-
ing upon the subject. In the thesis Spencer’s
views, as stated both in the earlier Social Statics
and in the later writings, are traced and
analysed, and the criticisms given, both of the
general principles and of their more important
applications, supply the reader with the
materials for forming his own judgment on
the questions raised. The thesis gives the
fullest treatment of its subject which I know
of, and cannot fail to be of great use to any
student of Spencer’s doctrines.

University of Edinburgh. H. BARKER.






Author’s Preface.

Our purpose in this treatise is to expound and
criticise Spencer’s theory of social justice. We do not
use his theory as a peg on which to hang all, or nearly
all, that has been said and written on the vital problem
of social justice. Neither do we use it as an excuse
for propounding a totally different and independent
view of social justice.

This does not exclude, however, a careful examina-
tion and appreciation of Spencer’s theory in the light
of other theories; nor does it prevent us from indicat-
ing clearly the direction in which our personal convie-
tions lie. We examine Spencer to discover what help
he can give us in finding a satisfactory solution of the
problems arising out of our complex social relation-
ships, and to find hcw far he succeeds in justifying the
many claims that he makes for himself as against
other ethical writers.

In Part I which is expository, we aim at stating
concisely, and largely in Spencer’s own words, his
views on the subject; and we incidentally direct
attention to some of the features which seem to charac-
terise much of his social and ethical writings, such as
internal inconsistencies, ‘ambiguities, and tendency to
argue in a circle. In the nature of the case, a consider-
able part of our treatise must appear to be negative
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PART 1

Exposition.






'SECTION L

Spencer’s Theory of Social Justice: How it is
Derived and What it Means.

CHAPTER 1
ITS RELATION TO ABSOLUTE ETHICS AND INTUITION.

Both in Social Statics and in Principles of
Ethics, the two chief writings of Spencer,
which deal with the question of justice, Spencer
claims that he is able to provide us with a
single, abstract law of justice by means of
which many of the most important practical
problems which arise in the relationship of
man to man in the social state can be solved,
and that this law is the law of equal freedom.
The road which Spencer travels in arriving
at this law is a long and circuitous one, and
it is our purpose in this chapter to trace some
of the important steps taken by Spencer along
this road.

Turning our attention first to Social Statics,
the first important work of Spencer, written
as early as 1850, when the author was but
thirty years of age, we find that the central
conception of justice presented here is, in its
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essential features, identical with the concep-
tion stated in his later ethical and political
writings, though the way of approach to it
is largely different.! The primary object of
Sucial Statics is, as the title of the book itself
suggests, to discover an absolute and un.
changeable code of morality, corresponding
to the constant and universal laws of the
physical world,? a Science of ethics, in other
words, which will apply to wan in his perfect
state, 7.e., in a state of “social equilibrium,”
and which will act as a guide to present
humanity in its struggle towards this state.

To say that this ideal code of morality has
no relation to man as he is, because it is
designed for man in his perfection, and is
based on that type of man, Spencer says, is to
forget that man, like nature in general, obeys
the law of unlimited variation—a mark of the
unbounded optimism of Spencer’s ea1lier years
—and that he is ever adapting himself to
circumstances. “Strange indeed would it be,
if, in the midst of the universal mutation,
man alone were inconsistent, ‘unchangeable.
But it is not so. He also obeys the law of
endefinite variation. His circumstances are
ever altering ; and he is ever adapting himself
to them.”3 - ‘

Conceding to Spencer for the sake of
argument the possibility of ascertaining a set

1,8ee Spencer: Justice (Part 1V, Principles of Ethics)
p. vi. - C
- 2. Compare Social Statics, p. 50, 3.p. 33
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of absolute and imperative ethical laws
applicable to man in a state of ‘social equili-
brium,” we shall next proceed to examine
how Spencer arrives at these laws. Almost
‘the first step which Spencer takes in this
process is to enquire into the nature of the
individual to see what his “desires”! and
powers are, in accordance with which alone,
he believes a true scientific morality can be
ascertained. His discussion of the doctrine
of the Moral Sense opens with the statement :
“There is no way of coming at a true theory
of society, but by inquiring into the nature
of its component individuals.? To understand
humanity in its combinations, it is necessary
to analyse that humanity in its elementary
form —for the explanation of the compound,
to refer back to the simple.”® In the next
paragraph, realising perhaps that objection
may be raised to this rather bold assertion,
he gives the following explanation: “The
characteristics exhibited by beings in an
associated state cannot arise from the accident
of combination, but must be the consequences
of certain inherent properties of the beings
themselves. True, the gathering together may
call out these characteristics; it may make
manifest what was before dormant; it may
afford the opportunity for undeveloped pecu-
liarities to appear; but it evidently does not
create them. Nophenomenon can be presented
by a corporate Eody, but what there is a

L p 17 2. Italics ours. 3. p. 16.
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pre-existing capacity* in its individual members
for producing.”! Later in the discussion we
meet with the statement that ‘““the first princi-
ple of a code for the right ruling of humanity
in its state of multitude,* is to be found in
humanity in its state of unitude*—that the
moral forces upon which social equilibrium
depends, are resident in the social atom—
man; and that if we would understand the
nature of those forces, and the laws of that
equilibrium, we must look for them in the
human constitution.”?

These three quotations occurring almost
one after another in the short space of less
than three pages, not only strike an extreme
individualistic note, but seem to show clearly
the importance attached by Spencer to a study
of the powers and faculties of the individual
for a right understanding of society and its
laws. But it is striking that all these passages
are omitted in the revised edition of 18Y2.
This omission, however, does not mean
that Spencer had abandoned his faith in the
importance of the Moral Sense to ethics. All
that we can say with certainty, on the
evidence of the Note attached to the discussion
on page 23 of the revised edition, is that
Spencer now finds himself forced to limit the
working of the Moral Sense to “races which
have been long subject to certain kinds of
discipline.” Taking into account only the
points common to the two editions, we find

*Italics ours. 1 p 17 . 2.p 18
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that Spencer holds the belief that man has a
moral instinct, justas surely as he has physical
instincts, and that the moral instinct, by
whatever name he may call it—a ‘sentiment’,!
an ‘innate perception’? an ‘intuition,’ a
‘faculty,’® a ‘governing instinct,* a ‘tendency,’
etc.—has feeling for its foundation, Itisan
impulse, and from it arise a ‘perception’ of
what is right and wrong and a ‘conviction’
of what is good and bad. “ Applied to the
elucidation of the case in hand (justice), these
facts explain how from an impulse to behave
in the way we call equitable, there will arise
a perception that such behaviour is proper—a
conviction that it is good.”® In the early part
at least of Social Statics, Spencer does not
make very clear whether he considers the
Moral Sense to be perfect from the very
beginning of man’s history. It seems to be
regarded as a tixed quantity in the case of
civilised communities which have been under
social discipline for some length of time. In
his later writings (the Data and the Inductions
particularly) he definitely states that our pre.
sent moral intuitions have evolved gradually
in the course of man’s history.

Though Spencer thus places the Moral
Sense at the root of morality, he does not
regard it as an infallible guide. He argues
that just as “appetite does mot invariably
guide men aright in the choice of food,” so

C Lp 17, 2, p. 23. 3. p 20
4. p. 29 5. p. 26.
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our. moral instinct also may, if not applied
properly, lead us astray, and that therefore it
needs to be aided and supplemented by reason.
Speaking of the writers of the Shaftesbury
school, Spencer says: “They were right in
believing that there exists some governing
instinct generating in usan approval of certain
actions we call good, and a repugnance to
certain others we call bad. But they were
not right in assuming such instinct to be
capable of intuitively solving every ethical
problem submitted toit. To suppose this,
was to suppose that moral sense could supply
the place of logic.”! Though the last sentence
in the quotation is missing in the revised
edition,® both editions have the following
statement, which clearly brings out the rela-
tion posited by Spencer between the Moral

Sense and reason: “.,.as it.is the office of the
geometric sense to originate a geometric
axiom, from which reason may deduce a
scientific geometry, so it is the office of the
moral sense to originate a moral axiom, from
which reason may develop a systematic
morality,”3 ,

- But reason itself, according to Speuncer,
unsupported by original impulses, can do
very little. “The intellect, uninfluenced by
desire, would show both miser and spendthrift
that their habits were unwise; whereas, the
intellect, influenced by desire, makes each

1. 1850 ed,, p. 29. 2. 1892 ed. 3. p. 30,
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think the other a fool, but does not enable
him to see his own foolishness.”!

A second qualification which Spencer adds
in reference to the importance of the Moral
Sense is that “there isa perpetual conflict
amongst the feelings” resulting in *‘a propor-
tionate incongruity in the beliefs.” #So that
it is only where a desire is very predominant,
or where no adverse desire exists, that this
connection between the instincts and the
opinions they dictate, becomes distinctly
visible’”.2 And as to what makes a desire
predominant or enables it to operate without
contending with an adverse desire, we seem
to find a clue in its survival value, testified
to by the feeling of pleasure. In Spencer’s
own words : “Answering to each of the actions
which it is requisite for us to perfoim, we
find in ourselves some prompter called- a
desire ; and the more essential the action, the
more powerful is the impulse to its perfor-
mance, and the more intense the gratification
derived therefrom. Thus, the longings for
food, for sleep, for warmth, are irresistible ;
and quite independent of foreseen advan-
tages.” The impulse of justice, then, it would
appear, must be very strong, because justice,
according to Spencer, has a great survival
value, and having such value, it must be
accompanied by a large degree.of pleasure.
Thus . Spencer believes that it is highly
probable “that upright conduct in each, being

1 p. 25. 2. p. 26.
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necessary to the happiness of all, there exists
in us an ¢mpulse towards such conduct ; or, in
other words, that we possess a ‘Moral Sense’ the
duty of which is to dictate rectitude in our transac-
tions with each other ;! which receives gratifi-
cation from honest and fair dealing; and
which gives birth to the sentiment of justice.”
But later? Spencer acknowledges that the sen-
timent of justice is still weak among many
people because of the fact that they have not
yet completely passed beyond their ancient
predatory state in which an impulse opposite
to that of justice was required for survival.

Thus through his eaquiry into human
nature from a psychological standpoint,
Spencer concludes that there is in man a
moral feeling or impulse, answering to his
sentiment of justice and that the strength
of this feeling or impulse is in proportion
to its importance for survival and that
gratification or the feeling of pleasure
is a rough measure of that strength. From
this it is easy and natural for Spencer to
pass on to the view that Happiness is the
ultimate end of human action.

A first reading of the opening discussion
on the Doctrine of Expediency in the origi-
nal edition of Social Statics gives one the
impression that Spencer wholly rejects the
Utilitarian philosophy and that his Summum
Bonum lies elsewhere. But this impression

1. Italics ours.
2. See Social Statics, p. 63.
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is soon corrected when we turn to the alterna-
tive title of the book which reads “The
Conditions Essential to Human Happiness
Specified, and the First of them Developed,
or when we proceed to read the chapters
following the opening discussion, where
Spencer makes it plain that his quarrel with
the Utilitarians is with regard to method and
not with regard to end.

In our exposition of Spencer’s theory of
social justice, it is not necessary to go into
the details of his controversy with the empi.
rical Utilitarians, though we shall be obliged
todo so in Part 1I of the treatise dealing
with criticism. Limiting ourselves for the
present to Spencer’s own view of happiness,
we may state it in a series of related proposi-
tions. (1) Greatest happiness (or pleasure)
is the ultimate end of human action. (2) Being
the ultimate end, it is not to be sought
directly. What is to be sought directly is
the fulfilment of those conditions derived
from “the laws of life and the conditions of
existence»,! which necessarily lead to happi-
ness. (3) The most important of these condi-
tions is justice, which means absence of
hindrance to the free gratification of human
faculties, within the limits necessitated by
the social state. (4) All unhappiness or evil
(and eventually, injustice)is resolvable into
a question of non-adaptation of constitution
to conditions, or of faculties to functions.

1. Data, p. 57.
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With the Moral Sense supplemented by
reason as his starting-point, and %greatest
happiness» achievable through the law of
adaptation as the wltimate end of human
action, Spencer traces three closely-related
and, in some ways, hardly distinguishable
routes, which, he claims, all lead him to his
absolute formula of justice that ‘“every man
las freedom o do all that he wills, provided he
wnfringes not the equal freedomof any other man’
These several routes are (1) reasoning ‘our
way from those fired conditions under which
ouly...greatest happiness can be realised» ;
(2) drawing “our inferences from man’s
constitution, considering him as a congeries
cf faculties” ; and (3) listening “to the moni-
tions of a certain mental agency, which seems
to have the function of guiding us in this
matter” of “right social relationships.”? Let
us take up these three methods one by one
and expound them in detail.

i1) Deductions from those fixed conditions
under which alone greatest happiness can be
realised. Spencer assumes that ‘“greatest
happiness» is the ultimate end of man.
Among the fixed conditions under which this
end is to be realised, Spencer recognises that
the first place should be given to the social
state in which man finds himself to-day. To
quote his own words: “At the head of them
(i.e, the essential conditions of happiness)
stands this unalterable fact—the social state.

1. p. 103. 2. p. 103.
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In the pre-ordained course of things, men
have “multiplied until tkey are constrained
to live more or less in presence of each other,
That, as being needful for the support of the
greatest sum of life;, such a condition is
preliminary to the production of the greatest
sum of happiness, seems highly probable.- Be
that as it may, however, we find this state
established ; are henceforth to continue in
it ; and must therefore set it down as one of
those necessities which our rules for the
achievement of the greatest happiness must
recognise and conform to.”! And it is out of
this “unchanging necessity», this “appointed
circumstance”—the social state—that Spencer
deduces the four conditions essential to
human happiness, viz., Justice, Negative
Beneficence, Positive Beneficence, and due
pursuit of the ‘individual's “own private
‘happiness,:2 ' '
Since these four conditions or principles
are of utmost importance to a right under-
standing of Spencer’s theory of morality in
general, and of social justice, in particular,
it is necessary to enquire into the exact
meaning that Spencer assignsto these prin.
ciples and the relationship that he posits
between them. ' ‘ SR
First in order and in importance comes
the principle of justice. It isthe only principle
which is “almost always possible of exact
ascertainment.”®  Its source is found in

1. p. 67, 2. pp. 6869, 3. p 82
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Spencer’s peculiar conception of “the sphere of
activity of each individual” in the social state.
Quoting Spencer’s words: “In this social state
the sphere of activity of each individual being
limited by the spheres of activity of otherindivi-
duals, it follows that the men who are to realise
this greatest sum of happiness, must be men
of whom each can obtain complete happiness
within his own sphere of activity, without
diminishing the spheres of activity required
for the acquisition of happiness by others,”!
1t is here, then, that Spencer finds “the first
of those fixed conditions to the obtainment of
greatest happiness, necessitated by the social
state” and “it is the fulfilment of this condi-
tion which we express by the word justice.”?

The other three principles deduced from
the social state are closely related to justice,
Negative beneficence, the first among them
in order, is a supplementary principle “of
kindred nature.” According toit, “tocompass
greatest happiness, the human constitution
must be such as that each man may
perfectly fulfil his own nature, not only
without diminishing other men’s Spheres of
activity, but without giving unhappiness to
other men in any direct or indirect way.”8
But seeing perhaps that this principle, if
carried out fully and literally, might contra.
dict the primary principle of justice, which
demands only non-interference with other
persons’ spheres of activity, Spencer qualifies

1. p. 68, 2. Tbid. 3. p. 68,
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it when he says that when the “normal”
faculties of one person come into conflict
with the “abnormal” faculties of another, the
“abnormal” faculties must be sacrificed,
whatever the resulting unhappiness may be,
for, such sacrifice will in the long run, have a
beneficial value.! ~

All that the principle of justice and the
principle of negative beneficence are able to
give us is the greatest amount of “isolated
happiness”? imaginable. But positive bene-
ficence goes a step further and requires that
“to the primary requisite that each shall be
able to get complete happiness without
diminishing the happiness of the rest, we
must now add the secondary omne that each
shall be capable of receiving happiness from
the happiness of the rest.”® It means, in
other words, that each must be capable of
“gympathetically participating in the pleasur-
able emotions of all others,” adding thereby
to the sum total of happiness.

The fourth and last principle which, unlike
the others, concerns the individual directly,
lays down the rule “that, whilst duly regardful
of the preceding limitations, each individual
shall perform all those acts required to fill up
the measure of his own private happiness.’4

Spencer considers these four principles of
such supreme importance that he says that
“Everything must be good or bad, right or
wrong, in virtue of its accordance or discor-

1.Cp.p 80. 2. p. 69 3. p.69. 4, p. 69,
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dance with them.”! He realises that, in our
present transitional state, fulfilment of these
laws may not produce complete pleasure, hut
that to him does not mean that -we should
give up these laws and look for new ones.
On the other hand, we must learn to derive
pleasure from conformity to them, till even-
tually that pleasure becomes spontaneous.
“The social -state is a necessity. The condi-
tions of greatest happiness under that state
are fived. Our characters are the only things
not fixed. They, then, must be moulded into
fitness for the conditions. And all moral
teaching and discipline must bave for its
object to hasten this process,”? Later in the
book, however, we are given to believe that
the outer conditions also change, and not
merely our characters. Thus, “In virtue of
an essential principle of life, this non.adapta-
tion of an organism to its conditions is ever
being rectified; and modification of one or both,
continues until the adaptation is complete. 3

(x) Drawing ‘“our dinferences from man's
constitution, considering him as a congeries of
faculties.” Here, again, happiness is the end
of human action. But the way to attain that
end is not, as before, directly through con-
formity to certain abstract logical deductions;
it is primarily through obeying the laws of
the human constitution, although the result
according to both methods is the same; they
both lead to the same formula of justice. To

1. Ibid. 2. p. 70. 3. pp. 59-60. (Italics ours)
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put briefly the argument of this method in
Spencer’s own words: ‘A desire is the need
for some species of sensation. A sensation is
producible only by the exerciso of a faculty.
Hence no desire can be satisfied except
through the exercise of a faculty. But happi-
ness consists in the satisfaction of all* the
desires; that is, happiness consists in the due
exercise of all the faculties.”!

If happiness is the end of human action,
and the exercise of faculties is the means to
it, it is plain that “it is man’s duty* to exercise
his faculties.”2 *“ But the fulfilment of this
duty necessarily presupposes freedom of
action. Man cannot exercise his faculties
without certain scope.... He must be free to
do evervthing which is directly or indirectly
requisite for the due satisfaction of every
mental and bodily want... that is, he has a
right* to it.»3

“This, however, is not the right of one but
all. All are endowed with faculties.... All
therefore must be free to do those things in
which the exercise of them consists. That is,
all must have rights to liberty of action.”
«“And hence there necessarily arises a limita.
tion. For if men have like claims to that
freedom which is needful for the exercise of
their faculties, then must the freedom of each
be bounded by the similar* freedom of all.”+
The general proposition at which Spencer

*[talics ours. 1. p. 76. 2. Ibid.
3.p 1. 4, Ibid.
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arrives as a result of this reasoning is “that
every man may claim the fullest liberty to
exercise his faculties compatible with the
possession of like* liberty by every other
man.”! This, he later calls, the law of equal
freedom.

Spencer is conscious of the fact that there
is at least one other way of formulating into
a general proposition the liberty of action
that is requisite for the exercise of faculties.
“It may be thought better,” he says, “to limit
the right of each to exercise his faculties, by
the proviso that he shall not hust any one
else—shall not inflict pain on any one else.”?
But he rejects at once this way of stating the
fact, his chief objection to it being that it will
“stop the proper exercise of faculties in some
persons, for the purpose of allowing the
improper exercise of faculties in the rest.”3
In the interest of greatest happiness, there.-
fore, Spencer says that, when in the exercise
of faculties, the “normal” feculties of A come
into conflict with the “abnormal” faculties of
B, the ‘“abnormal” faculties should be sacri-
ficed, though it may result in pain to B. As
to what is “normal” and what 1s “abnormal,”
Spencer’s theory, no less than other theories,
is unable to give us a safe guide,

While thus rejecting the alternative for-
mula, Spencer is not blind to the imperfections
found in his own formula. The first serious

*Italics ours. 1 p. 8. 2. Ibid.
3. p. 79
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imperfection is found in the fact that “Various
ways exist in which the faculties may be -
exercised to the aggrieving of other persons,
without the law of equal freedom being over-
stepped.” Thus “A man may behave unami.
ably, may use harsh language, or annoy by
disgusting habits; and whoso thus offends
the normal feelings of his fellows, manifestly
diminishes happiness.”! Spencer’s reply in
defence of his formula is that it is the lesser
of two evils. The alternative formula, in
cutting off improper actions, cuts off some
proper omes too; while his own formula, in
allowing full freedom for proper actions, does
not exclude certain improper omnes. But the
defect inherent in the latter case, Spencer is
confident, can be rectified by the principle
of negative beneficence, while the former
apparentlv has no such remedy. In mankind
as ultimately evolved, of course, the faculties
of each will be such (by constant selection)
that the full exercise of them will offend no
one.

The second objection which Spencer thinks
may be raised against his general proposition
is that “if the individual is free to do all that
he wills, provided he does nut trespass upon
certain specified claims of others, then he is
free to do things that are injurious to himself
—is free to get drunk, or to commit suicide.”?
In reply to this Spencer frankly confesses
that, while his law forbids a certain class of

1. p. 80. 2. p. 81.
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actions as immoral, it does not recognise all
kinds of immorality, and that it should, there-
fore, be sapplemented by further laws. But
he holds that these further laws are of “quite
inferior authority ” because they are not
possible of such exact ascertainment as his
own law, and cannot as such be scientifically
developed in the present state of human
progress. Therefore, he thinks that they
“can be unfolded only into superior forms of
expediency.”! 1If, he contends, we forbid
drunkenness because it is injurious to the
individual, it may lead us on to forbid such
things as work, intellectual activity, fore.
thought, etc., which are irksome at the begin-
ning, but which are ‘needful for the produc-
tion of the greatest happiness.”? The two
general reasons that Spencer gives for this
are: (1) “we frequently cannot say whether
the bad results” of an act “will exceed the
good ones;” and (2) even if we can, “we cannot,
with certainty distinguish suffering that is
detrimental, from suffering that is beneficial.””3
The same two reasons, Spencer believes, hold
good with regard to the carlier objection to
his law that it admits of injuries to others
Spencer’s conclusion of the whole matter
is that the limitations necessitated by the
two chiefimperfections inherentin his formula
of justice are “limitations which the ideal
man will strictly observe,” but which “cannot
be reduced to concrete forms until the ideal

1. p. 82 2. p. 83, s1bid.
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man exists.”! To try to formulate them into
laws now would mean the undoing of the
primary law itself. Therefore, the only course
open to us is to let the tares grow along with
the wheat, confident in the hope that the tares
will become less and less as a result of man’s
increasing adaptation (passive)to the social
state and will eventually disappear altogether.
“Thus, the existing confusion of necessary
and conventional feelings, necessary and
conventional circumstances, and feelings and
circumstances that are partly necessary and
plartly conventional will eventually work itself
clear.””?

As matters stand, “There is clearly no
alternative but to declare man's freedom
to exercise his faculties;...there is clearly
no alternative but to declare the several
limitations of that freedom needful for the
achievement of greatest happiness. And
there is clearly no alternative but to develop
the firstand chief of these limitations separate-
ly ; seeing that a development of the
others is at present impossible. Against the
consequence of neglecting these secondary
limitations, we must therefore guard ourselves
as well as we can; supplying the place of
scientific deductions by such inferences as
observation and experience enable us to
make.”8 ... “Freedom being the pre.requisite
to normal life in the individual, equal freedom
becomes the pre-requisite to normal life in

1. p. 84 2. p. 87, 3. p. 88.




22 SPENOER'S THEORY OF SOCIAL JUSTICE

society. And if this law of equal freedom is
the primary law of right relationship between
man and man, then no desire to get fulfilled a
secondary law can warrant us in breaking it.’!
(8) Listening ““to the monitions of a certain
mental agency.” This method is, according
to Spencer’s presentation 0f it, a direct mani-
festation of the Moral Sense in man, though
the other two methods also are intimately
related to it., Spencer simply observes that
there is in man himself an impulse to claim
the exercise of faculties and an impulse to
respect the limits of such exercise? In
other words, man exhibits an instinct of
ersonal rights and an instinct of sympathy
gater in origin)® and it is out of an inter-ac-
tion of these two instincts that the all.
important law of equal freedom emerges.
Though at the outset these two instincts seem
to point in two different directions, there is
really no essential conflict between them;
for the instinct of sympathy is, to Spencer,
simply the obverse side of the instinct of
gersonal rights ; “the sentiment of justice,”
e says, “is nothing but a sympathetic affec-
tion of the instinct of personal rights—a sort
of reflex function of it”.* “...Other things
equal,” Spencer claims, “those who have the
strongest sense of their own rights (i.e., those
who are keen to see justice done to them),
will have the strongest sense of the rights of

1 pp. 88:9. 2 cp. p. 90. 3 p. 96.
4 n 97
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their neighbours,”* and conversely “those
who have not a strong sense of what is just
to themselves, are likewise deficient in &
sense of what is just to their fellow-men.”?

In order that the reader may not draw
the legitimate conclusion from Spencer’s
premises that the instinct of personal rights
and the instinct of sympathy vary directly
with one another, he adds the qualification
that “therc is no necessary connection between
a sense of what is due to self, and a sense of
what is due to others)”” “Sympathy and
instinct of rights do not always co-exist in
equal strength any more than other faculties
do. Either of them may be present in normal
amount, whilst the other is almost wanting.”’
If this be so, the intuition of justice which,
in this connection, is regarded as the outcome
of the instinct of personal rights and the
instinct of sympathy, cannot be an absolute
guide. Spencer adds, however, that “in the
average of cases, we may safely conclude that
a man’s sense of justice to himself, and his
sense of justice to hic neighbours, bear a
constant ratio to each other.n*

There is one further fact which needs to
be mentioned here in passing. In answering
the objection as to what necessity there is
“for a special impulse to make a man do that
which all his impulses conjointly tend to
make him do,” Spencer says that ®#we do not

1. p. 98. 2. p. 99. 3. p. 100.
4. p. 101,
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find on inquiry that each faculty has a special
foresight—takes thought for its gratification to
come: we find, on the contrary, that to
provide for the future gratification of the
faculties at large, is the office of faculties
appointed solely for that purpose.”! Accord-
ing to this inquiry, then, faculties seem to be
of two types, those which simply express
certain desires of man and those which keep
these faculties in their proper places. This
classification is bound to have its bearing on
the second method which Spencer traces—
that of acquiring greatest happiness through
the due exercise of faculties (*Will to Power,”
Sublimation, etc.), and also on his biological
theory called the Use and Disuse theory,

Spencer’s conclusion of the whole matter,
in the work that we are expounding,is that
by whatever route we travel we are alike led
to this law of right social relationships, that
“*Hvery man has freedom to do all that he wills,
provided he infringes not the equal freedom of
any other man.”? Further qualifications of
the liberty of action asserted in the law may
be necessary, but in the just regulation of a
community “no further qualifications of it
can be recognised.”® Such further qualifica-
tions must ever remain for private and indi.
vidual application. We must therefore adopt
this law of equal freedom in its entirety, as
the law on which a correct system of equity
is to be based.”*

1. p. 95. 2.p. 103, 3. p. Ibid. 4. Ibid.




ABSOLUTE ETHICS AND INTUITION 20

We have so far confined our attention to
Spencer’s Sucial Statics. We shall now pass
on to the Principles of Ethics and sketch
briefly the further development that tke
theory of Absolute Ethics, and the doc-
trine of the Moral Sense there undergo
in their relation to social justice. Concerning
ourselves first with the theory of Absolute
Ethics, we find that when we turn to the
Data of ILthics, written nearly thirty years
after the publication of Darwin’s Origin of
Species, Spencer traces ‘“ccnduct” from its
very humble origin as found among the
animals of the lowest type to the moral
conduct of man and defines it in such general
terms as ‘“the adjustment of acts to ends.?
But before we know what has happened, Spen-
cer, at least temporarily, gives up the biological
idea of the grim struggle for existence and
represents social evolution as mnecessarily
leading up to a perfect state, where man is
“completely adapted” to the conditions of
society. This perfect state, upon examination,
turns out to be nothing less than the pre-
Evolutional idea of “the perfect man in the
perfect society.”

It is true that, in the Principles of Ethics,
Spencer does not sneer at Relative Ethics,
as he does in Social Statics, but he still
holds to the belief that ¢“ideal conduct”
can only exist in an “ideal social state» and
that, as such, a study of Absolute Ethics must

Y Data, p. 5.
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precede a study of Relative Ethics. To put
the matter in his own words : “It is manifest
that we must consider the ideal man as
existing in the ideal social state. On the
evoluticn-hypothesis, the two pre.suppose one
another ; and only when they co-exist can
there exist that ideal conduct which Absolute
Ethics has to formulate, and which Relative
Ethics has to take as the standard by which
to estimate divergencies from right, or degrees
of wrong.”!

The picture which Spencer draws of the
ideal social state is worthy of our considera.
tion. One important feature of such a state,
he tells us confidently, is that the voluntary
actions of all the members comprising that
society will cause pure pleasure, or “pleasure
unalloyed with pain anywhere™? to every one
concerned.

A second important feature of the perfect
state, which also has a close bearing upon
Spencer’s theory of social justice, is that in it
there will be no compulsion or authority of
any kind. Iiven the feeling of moral obliga
tion or duty, what we may call self-coercion,
will disappear, because Spencer contends, it
belongs only to the transitional state where
men are imperfectly adapted to their environ-
ment. The ideal man will spontaneously, if
not mechanically, do what is right and will

1. Data of Ethics, p. 280.
2. Data, p. 261.
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consider the present-day political, religious
and social controls as out-of-date. The appli-
cation of this to Spencer’s theory of social
justice is that, in the final state, the law of
equal freedom, which is the quintessence of
that theory, will cease to be a law in the
lawyer’s sense of the word, or even in the
sense understood by moralists. Justice will
come to be done instinctively.

The perfect state will be not orly a state
of pure pleasure and one where there will be
no coercion of any kind, but will also be,
Spencer tells us, a state of extreme diversity
or heterogeneity. Men will be as different
from one another as possible, and the present-
day inequality between them will be carried
to the fullest possible limit. And yet such
difference and inequality will not cause any
pain to any one because men will be in such
complete harmony with the society around
them that their faculties and capacities
(exercise of which is, according to Spencer,
absolutely essential for human happiness) will
not fail to receive the scope necessary for
their fullest and freest expression. The
respective spheres of action of individuals
will, of course, be unequal because of their
native differences and limitations. But there
will be no checks placed from outside upon a
person’s activity and, in turn, upon his happi-
ness. Or, as Spencer expresses it, there will
be “a complete equilibration between men’s
desires and the conduct necessitated by social
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conditions,” Each one in such an ideal state
will be free to do whatever he actually does.

In an ideal state of the kind described by
Spencer, one would think that there would be
no need of any ethical principles to regulate
the social conduct of perfectly-evolved men,
and, even if there were a need, it would only
be a nominal one. But Spencer apparently
does not think so.!

As to what exactly the principle of ideal
justice means, Spencer says that its chief
rules are (1) Injure no one in person, estate,
or reputation, and (2) Observe contracts.?
It also means, from the biological and econo-
naic points of view, an exact proportioning of
returns to labours, for, without such propor-
tioning, Spencer believes, there can be mno
voluntary co operation, which is, according
to him, essential for social existence, and no
fulfilment of the primary law of life which
demands that superiority must profit by the
results of superiority, and inferiority suffer
by the results of inferiority.

The other ethical principles of ideal social
life are, according to Spencer, Negative
Beneficence and Positive Beneficence, But
the former of these principles, Spencer tells
us, ‘“‘has but a nominal existence” * under
ideal circumstances,” the reason being that
“In the conduct of the ideal man among
ideal men, that self-regulation which has for
its motive to avoid giving pain, practically

1. Data, p. 285. 2. Data, ch. 8.
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disappears. No one having feelings which

rompt acts that disagreeably affect others,
Ehere can exist no code of restraints referring
to this division of conduct.” As regards the
principle of Positive Beneficence, according
to which, men, “ besides helping to complete
one another’s lives by specified reciprocities
of aid,.... otherwise help to complete one
another’s lives”? by spontaneous efforts, we
have to observe that the field for the exercise
of this principle will become narrower and
narrower. But flood, fire and wreck, acci-
dents, diseases and misfortunes in general,
Spencer tells us, will be with us to the end,
and will give us now and then a chance for
a heroic act.

We now pass on to expound the attitude
of Spencer to the doctrine of the Moral
Sense in the Principles of Ethics. In our ex-
position of ““Bocial Statics ” we noticed that,
for the determination of the laws of right
living in the ideal social state, Spencer, to a
large extent, depended upon moral intuitions
supplemented by reason. But in the Data
moral intuitions do not seem to play such a
part. Their place, to a considerable extent,
is taken by the scientific and evolutionary
method as revealed in and by such sciences
as biology, psychology, and sociology. Moral
intuitions are by no means discarded, but are
given a minor place. The theory that Spen-
cer holds with regard to them 1is somewhat

1. Data, p. 286 ’ 2. Data, p. 149,
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clearer in the Data than in Social Statics.
In neither of these works does lLe regard
intuitions as something fixed and unalterable
which have to be obeyed without question.
But in the Date he defines them more
closely when he says that they *are the
slowly organised results of experiencereceived
by the race while living in the presence of
iohe conditions to achievement of the highest
ife.!

Passing over to the Inductions of KEthics,
published in 1892, we find that Spencer
endeavours to prove that theintuitional theory
of his time, which traced morality to an
“ originally implanted conscience,” is faulty,
aud, in his endeavour, he makes a confession
which goes to show how far away he has
moved from his early belief in the Moral
Sense possessed by man. Thus, he says,
“ Though, as shown in my first work, Social
Statics, once espoused the doctrine of the
intuitive moralists (at the outset in full, and
in later chapters with some implied qualifica-
tions), yet it has gradually become clear to me
that the qualifications required practically
obliterate the doctrine as enunciated by them.
1t has become clear to me that ..., it is impos-
sible to hold that men have in common an
innate perception of right and wrong. "2
But, while thus rejecting the Moral Sense
doctrine in its original form, Spencer still
thinks that “it adumbrates a truth and a

1 p. 172, 2. Vol. 1. pp. 470—1.
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much higher truth,” the truth being that “the
sentiments and ideas current in each society
become adjusted to the kinds of activity
predominating in it,"*

The chief difference, then, between Social
Statics and the Principles of Ethics in their rela-
tion to the doctrine of the Moral Sense, is
that while in the earlier writing Spencer
simply assumes the Moral Sense to be an
ultimate, in the later writing he attempts
to give an evolutionary basis to it, and, in so
doing, believes that he is able successfully to
mediate between Kmpiricism and Intuition-
ism, but really seems to decide in favour of
Empiricism itself.

As regards the relation of the principle of
justice to the doctrine of the Moral Sense, it
will be remembered that in Social Statics®
Spencer gives to justice a special intuitive
character and places it almost on a plane by
itself, regarding the companion principles of
prudence, negative beneficence, and positive
beneficence as lacking the definite, intuitive
character of justice and, therefore, only of
secondary importance. Although this posi-
tion is not definitely stated in the Principles
of Ethics, it seems to be tacitly assumed by
Spencer all through, as is seen in the abstract
and theoretical treatment of justice and the
empirical treatment of prudence and benefi-
cence. In the treatise on ‘‘Justice”, he goes
to the extent of saying that “under one aspect

10 P. 47 10 . 2. ppc 90'1'
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it (the principle of natural equity, .. the
freedom of each limited ounly by the freedom
of all) is an immediate dictum of the human
consciousness after it has been subject to the
discipline of prolonged social life. 1 Further,
in the chapters on the “Sentiment of Justice”
and the “Ideal of Justice” of the same
treatise, Spencer seems definitely to come
back to the particular way in which he
derived the principle of justice from the Moral
Sense doctrine as seen in the third method
that we sketched in our exposition of Social
Statics. Instead of speaking of an instinct
of personal right or an impulse to claim the
exercise of {faculties, as in Social Statics,
Spencer now speaks of an “egoistic sentiment
of justice”, and, in the place of an instinct
of sympathy or an impulsc to respect the
limits of the exercise of faculties, he now has
an “altruistic sentiment of justice”; the only
material difference being that the gulf
between the instinct of personal rights and
the instinct of sympathy, which was left
unbridged in Social Statics, is bridged
by a pro-altruistic sentiment of justice.
This pro-altruistic sentiment, Spencer says,
temporarily supplies the place of the altruis.
tic sentiment, and “restrains the actions
prompted by pure egoism »2 and he further
adds that by means of its component parts,
the dread of retaliation, the dread of social
dislike, the dread of legal punishment, and

1. p. 60. 2, Justice, p. 29.
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the dread of divine vengeance, the -pro-
altruistic sentiment of justice helps society
to hold together and makes possible the
development of sympathy through gregari-
ousness, which gives rise to the genuine
altruistic sentiment of justice.

“ But the altruistic sentiment of justice”,
Spencer observes, ‘“is slow in assuming a
high form”, the reasons being (1) that its
primary component, sympathy, does not be-
come highly developed until a late phase of
progress (i. e, until at least “the egoistic
sentiment of justice” has arisen), (2) that it
is relatively complex, because ‘it is not
concerned only with concrete pleasures and
pains but is concerned mainly with certain of
the circumstances under which these are
obtainable or preventible”!, and (8) that it
implies a stretch of imagination (wider than
that required for pity and generosity), not
possible for low intelligences, But once the
altruistic sentiment of justice establishes
itself, it would appear, according to Spencer,
that it co-operates with the egoistic sentiment
of justice to produce the general sentiment of
justice. Strictly speaking, however, it would
appear that the sentiment of justice, as in
the latter part of Social Statics (third method)
is derived only from the instinct of personal
rights or the egoistic sentiment of justice.
Justice is, as before, a sort of “reflex function’
of the ‘‘instinct of personal rights .

1 p. 32.
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The sentiment of justice arrived at in the
above way, Spencer seems to be conscious, is
insufficient to regulate social relations, and
hence he urges the need for a “definite and
objective idea” of justice. But as to how this
idea is to be ascertained, Spencer’s answer is:
“The idea emerges and becomes definite in
the course of the experiences that action may
be carried up to a certain limit without
causing resentment from others, but if carried
beyond that limit produces resentment. Such
experiences accumulate; and gradually, along
with repugnance to the acts which bring
reactive pains, there arises a conception of a
limit to each kind of activity up to which there
is freedom to act.”! And in determinintg this
limit up to which a person has freedom to act,
Spencer proposes to find a middle way be-
tween artificial inequality, which he believes
is the primordial ideal suggested and the
artificial equality view (according to Spencer’s
interpretation) held by Bentham and his
followers. In other words, Spencer seeks to
unite the elements of truth contained in the
two antagonistic views, 4. e., inequality as
regards merit and reward, “ since men differ
in their powers” and equality as regards
mutual limitations to men's actions, since
“Experience shows that these bounds are on
the average the same for all.”® The formula
which expresses this compromise is, as one

1 Justice, p. 36. 2 Justice, p. 37.
3 Ibid.
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would expect it to be, Spencer's favourite law
of equal freedom: “Every man is free to do
that which he wills, provided he infringes not
the equal freedom of any other man .1

1 Justice, p. 46.



CHAPTER IL

RELATION TO THE PRINCIPLES OF FIOLOGY.

It is often assumed both by the friends
and foes of Spencer’s theory of morality that
it isin some peculiar way related to the
doctrine of biological evolution and that, in
order to prove or disprove its validity, it is
first of all necessary to prove or disprove the
validity of its supposed evolutionary basis.
An excellent opportunity for examining this
assumption, it seems to us, is afforded by the
theory of social justice, as enunciated by
Spencer. In undertaking this examination, it
is gratifying to note that our task is compara-
tively lightened by the fact that in Social
Statics, written eight years before the publica.
tion of Darwin's Origin of Specics, we have
what appears to be on the whole a pre.evolu-
tional statement of Spencer’s theory of justice,
and if, in comparing and contrasting this
earlier statement with the later statement
found in Justice (1892), we find some funda-
mental difference, we can safely assume that
such difference is largely ascribable to the
“biological origin for ethics” which has “been
definitely set forth» in Justice.
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In the original edition of Social Statics,
Spencer sets forth and stoutly defends the
general evolutionary idea (not particularly
Darwin’s idea) of ‘‘adaptation of constitution
to conditions.” Interpreting the idea of adap-
tation to environment in a physical and
mechanical way, Spencer confines himself to
facts which involve adaptation of a passive
character, when he comes to construct his
theory of justice upon survival. Already in
Social Statics, where “a biological origin for
ethics” is *‘only indicated,” Spencer sees the
beneficence of the struggle for existence.
Thus, he says: “Pervading all nature we may
see at work a stern discipline,* which is a little
cruel that it may be very kind That state
of universal warfare maintained throughout
the lower creation, to the great perplexity of
many worthy people, is at bottom the most
merciful provision which the circumstances
admit of’:; and, applying the principle con-
tained herein to the case of human beings, he
says: “the well-being of existing humanity,
and the unfolding of it into .... ultimate per-
fection, are both secured by that same bene-
ficent, though severe discipline, to which the
animate creation at large is subject: a discipe
line which is pitiless in the working out of
good : a felicity-pursuing law which never
swerves for the avoidance of partial and
temporary suffering. The poverty of the
incapable, the distresses that come upon the

*Italics ours, 1 p. 322,
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imprudent, the starvation of the idle, and
those shoulderings aside of the weak by the
strong, which leave so many ‘in shallows and
in miseries,” are the decrees of a large, far-
seeing benevolence.”!

It is extremely significant that the same
two ideas—‘ adaptation of constitution to
conditions” and the ¢stern discipline” of
nature—found in a work in which, according
to Spencer himself, the biological origin for
ethics is only indicated, are elaborated and
illustrated at great length in the later and
more mature writings which profess to be
definitely based upon the principles of biology.
The only new factor of importance found in
them is the factor of race-preservation or what
Spencer prefers to call “social self preserva-
tion.” It is true that this new factor some-
what modifies and qualifies Spencer’s simple
faith in the beneficence of the stern discipline
of nature, but there are no signs to the last to
show that such faith is totally abandoned.
Spencer to the end seems to believe that the
weak, the feeble, and the inefficient members
of society, in going under, deserve to go
under, and that the State or society in its
corporate capacity should do nothing to al-
leviate their suffering, To private charity
and discriminate individual philanthropy,
however, he has no objection.

The application of the ideas of adaptation
to environment and the sternness of nature

2 ppt 322'230
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to the question of social justice would seem
to be that each man should adapt himself
to life conditions as best he may, and that, in
order to do so, he should have all the freedom
of the jungle, But to the latter part of the
inference Spencer demurs in the early chap-
ters of Justice (Part IV of the Principles of
Ethics), to an exposition of which we now pass.
Spencer here definitely claims that, in the
evolution of conduct, “something which may
be regarded as animal ethics is implied”* and
that human justice is “a further development
of sub-human justice.”?

Directing his attention first to animal life
in general and examining the laws of life and
the conditions of existence to which every
species must conform to secure its preserva.
tion and prosperity, which are the proper
objects of its aim in life, Spencer says that
“there inevitably emerge one most general
conclusion and from it three less general
conclusions.”3

Let us state these conclusions briefly,
“The most general conclusion,” says Spencer,
“is that in order of obligation, the preserva-
tion of the species takes precedence of the
preservation of the individual™ 1t is to
be noted that Spencer does not discuss the
question whether the term ‘“obligation” can
be applied to the lower animals in any
legitimate sense. In the chapter on the
“Sociological View” in the Data of Ethics (Ch.

1p 1. 2 p. 1. 3p.6.  4p.6
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VIII) Spencer is at great pains to show that
the principle underlying his “most general
conclusion” plays a large partin the early
stages of human life when wars prevail. The
reason that he urges for the subordination of
the ultimate end, individual preservation, to
the immediate end, race.preservation—if and
when the two come into conflict—is that such
subordination prevents the disappearance of
the species, implying disappearance of indivi-
duals, which will involve absolute failure in
achieving the end.

Among the “less general conclusions”
which follow from the most general conclusion,”
the omne which is of great importance and
which is the central feature of human justice,
even in its ideal form, is “that among adults
there must be conformity to the law that
benefits received shall be directly propor-
tionate to merits possessed : merits being
measured by power of self-sustentation» or by
fitness to the conditions of existence. The
two reasons which Spencer gives for con.-
sidering this law of great importance are (1)
that to act on an opposite principle, like
proportioning of benefits to inefficiency,
would mean the disappearance of the species
in a few generations and (2) that the principle
of the survival of the fittest which underlies
this ‘law’ is the instrument that Nature has at
hand for the gradual evolving of life into
higher forms?!

1 cp. Justiee, p. 5.
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The second “less general conclusion” or
principle which Spencer deduces is “that
during early life, before self-sustentation has
become possible, and also while it can be but
partial,...benefits received must be inversely
proportionate to merits possessed,”! To act
otherwise, we are told, must mean disappear-
ance of the species by extinction of its
young. Whatever the importance of this
principle may be, it is noticeable that it does
not enter into the formulation of Spencers
theory of human justice, the simple reason
being that justice, as Spencer conceives it,
concerns itself only with the relation between
adult human beings in the social state The
principle enunciated here Spencer assigns to
its proper sphere, which, he says, isthe sphere
of family ethics. Leaving aside for a moment
the question of its proper sphere, the principle
itself needs to be noted in order to enable us
to see what light it can throw on the elucida-
tion and criticism of the rights of children,
which Spencer discusses in ch, XXI of Justice.

A third ‘‘less general conclusion” or prin-
ciple to which Spencer draws attention, and
which is but a particular expression of the
“most general conclusion” stated above, is
that “if the constitution of the species and
its conditions of existence are such that
sacrifices, partial or complete, of some of its
individuals, so subserve the welfare of the
species that its numbers are better maintained

1 Justice, p. 7.
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than they would otherwise be, then there
results a justification for such sacrifices.”!
This principle, Spencer believes, is not as
important as the former two, and he adds
that what importance it has, is relative to
the presence of rival species in the case of
lower animals, and of antagonistic societies
in the case of man. Because of its conditional
importance Spencer gives it no place in his
formulation of ideal justice for man. But
this is not to deny its rightful place during
transitional stages,

We have so far seen that among the laws
which are said to govern animal life in
general, the law which definitely enters into
Spencer’s formulation of human justice, is
that of proportioning benefits to merits
possessed, merit being measured by fitness
for the conditions of existence. For the
origin of the other important law which
enters human justice and which modifies the
absolute freedom necessitated by the former
law, Spencer turns to gregarious creatures
and there finds that a law which governs
their life absolutely is that “Each individual,
receiving the benefits and the injuries due to
its own nature and consequent conduct, has
to carry on that conduct subject to the
restriction that it shall not in any large
measure impede the conduct by which each
other individual achieves benefits or brings
on itself injuries.”2 The great importance

1 Justice, p. 1 2 p 12
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of this law, Spencer urges, is due to the fact
that violation of it would lead to the undoing
of gregariousness and co-operation which, he
claims, have come into being because of their
greater utilitarian advantage! and eventually
to the dissolution of the group itself through
the law of the survival of the fittest. “Those
varieties only can survive as gregarious varie~
ties in which thereis an inherited tendency
to maintain the limits.»?

Making his own application to man of the
above laws which are said to govern the life
of animals, in general, and that of gregarious
creatures, in particular, Spencersays : “Of man,
as of all inferior creatures, the law by confor-
.mity to which the species is preserved, is that
among adults the individuals best adapted to
the conditions of their existence shall prosper
most, and that individuals least adapted to
the conditions of their existence shall prosper
least—a law which, if uninterfered with,
entails survival of the fittest, and spread of
the most adapted varieties.” 3 The ethical
interpretation of this biological law, Spencer
adds, is “that each individual ought to receive
the benefits and the evils of his own nature
and consequent conduct : neither being pre.
vented from having whatever good his actions
normally bring to him, nor allowed to shoulder
off on to other persons whatever ill is brought
to him by his actions.””* This, it would

1ecp p 12 2 Justice, pp. 12-3.
3 Justice, p. 17. ~ 4 Ibid.



44  SPENCER'S THEORY OF SOCIAL JUSTICE

appear to Spencer, is the law of “pure
Justice.”"!

An important modification of the principle
of justice, Spencer says, is introduced in the
case of man by the characteristic of fighting
his own kind. “Having spread wherever
there is food, groups of men have come to be
everywhere in one another’s way; and the
mutual enmities hence resulting, have made
the sacrifices entailed by wars between groups,
far greater than the sacrifices made in defence
of groups against inferior animals.”? But
such obligation for self.subordination in the
interests of the group as results from this
peculiar characteristic of the human species,
is limited to defensive war, offensive war
becoming unjustifiable as man reaches a stage
at which ethical considerations come to be
entertained.3

1 Justice, p. 18. 2 Justice, p. 22,
3 Compare Justice, p. 23.



CHAPTER III.
Its Meaning.

In this chapter we propose to expound
briefly the particular meaning that Spencer
assigns to his doctrine of social justice and the
relationship that he posits between that
doctrine and his general ethical theory.
Directing our attention first to the latter part
of our task, we must say that, in turning from
Social Statics to the Principles of Ethics, we find
that the ultimate end of human action is not
so simply stated. Spencer still regards him-
gelf as a utilitarian (in his own sense of the
term, of course) but, into his discussion of
the supreme end, he introduces elements which,
at first sight, seem to come into conflict with
the strictly utilitarian standard of “greatest
happiness.” Sidgwick, in his Ethics of Green,
Spencer, and Martineau, accuses Spencer of
- regarding now the quantity of life {including
duration as well as quantity of change in a
given time) and now the quantity of pleasure as
the ultimate end, without attempting to
reconcile the two. It would be out of place
at this point to examine minutely this charge
against Spencer. It is sufficient to remark



46 SPENCER'S THEORY OF SOCIAL JUSTICE

that the disparity between life and pleasure as
end is not so great as Sidgwick seems to ima-
gine, though it must be noted that Spencer,
when he comes to deal with justice, the most
essential condition of life, according to him,
is in danger of regarding it asa practical
ultimate, as seen in his neglecting to take into
consideration (and sometimes even disregard-
ing) its immediate effect upon pleasure.
Whatever the discrepancy between life and
pleasure (or, for our purposes, between justice
and pleasure) may be, Spencer believes that,
in the final state, they will exactly coincide
with one another so that life-sustaining acts (or
‘just’ acts) will be synonymous with pleasure-
giving acts—acts giving pleasure both im-
mediate and remote. Thus he says: ‘“When
we have got rid of the tendency to think that
certain modes of activity are necessarily

leasurable because they give us pleasure,
and that other modes which do not please us
are necessarily unpleasing, we shall see that
the remoulding of human nature into fitness
for the requirements of social life must even-
tually make all needful activities pleasurable,
while it makes displeasurable all activities at
variance with these requirements.”! To the
same effect he writes earlier in the work:
«Thus there is no escape from the admission
that in calling good the conduct which sub-
gerves life, and bad the conduct which hinders
or destroys it, and in so implying that life is

1 Data, p. 183.
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a blessing and not a curse, we are inevitably
asserting that conduct is good or bad accord-
ing as its total effects are pleasurable or
painful.»!

But the question of supreme importance
from the Utilitarian point of view for which
we seek an answer from Spencer, is, what
ought to be our moral procedure in the un-
ideal society (i.e., the actual society or the
only society that we know), where, according
to Spencer himself, the standard of life and

_the standard of pleasure do not always point
in the same direction? He does not seem to
attempt a definite answer to this question,
but it is implied in all his ethical and social
writings that there are times when perserva.
tion of life should have priority over claims
of pleasure, thus illustrating Aristotle’s truism
that to live well we must live somehow, In
such cases, it seems thatSpencer would regard
life to be the direct end and pleasure the
indirect end; for does he not say himself that
it is “quite consistent to assert that happiness
is the ultimate aim of action, and at the same
time to deny that it can be reached by making
it the immediate aim ?” If pleasure, then, is
the indirect end, which at times has to be
sacrificed on behalf of life, which is the direct
end, it would appear that the only justifica-
tion for such sacrifice is the certainty of
obedience to life-sustaining actions leading to
the greatest happiness that is possible to

1 Dats, p- 28.
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attain. And Spencer, as already indicated,
has no doubt with regard to this inference.
The chief reason which he has for his opti-
mistic belief in the final coincidence of life
and pleasure would seem to be the alleged
biological fact that Nature stamps with plea-
sure acts which help self-preservation or race-
preservation or both, and with pain acts
which have the opposite effect. Thus, refer-
ring back to the Principles of Psychology,
Section 124, Spencer says in his Data that
“it was shown that necessarily, throughout
the animate world at large, ‘pains are the
correlatives of actions injurious to the
organism, while pleasures are the correlatives
of actions conducive to its welfare;’ since ‘it is
an inevitable deduction from the hypothesis
of Evolution, that races of sentient creatures
could have come into existence under no other
conditions”.!

We have so far seen that “general happi-
ness” is to Spencer the ultimate end of human
action and that this general happiness is not
to be sought directly, but by conformity to
certain life-conserving conditions.2 If any one
doubts Spencer’s allegiance to Utilitarianism,
we have his own strong statement: “So that
no school can avoid taking for the ultimate
aim a desirable state of feeling called by
whatever name —gratification, enjoyment,
happiness. Pleasure somewhere, at some

1 Data, p. 79.
2 Cp. Data, p. 26.
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time, to some being or beings, is an inexpug-
nable element of the conception. It is as much
a necessary form of moral intuition as space
is a necessary form of intellectual intuition.”
1t is to be noted that Spencer here considers
‘g desirable state of feeling,” “gratification,”
“enjoyment,” and “happiness,” as being all
inter-changeable with “pleasure,” understood
in the Utilitarian sense,

Assuming with Spencer for the time being
that the Utilitarian end of general happiness
can be attained only through obedience to
life-conserving conditions, a question which
arises at this point is, whose life or preserva-
tion are we to seek ? Is it that of the individual
or that of the race ? In the early part of the
Data, Spencer is of opinion that individual
preservation and race-preservation are mu-
tually dependent upon one another. Thus
he says that among superior creatures and
among human beings “conduct which furthers
race-maintenance evolves hand-in-hand with
the conduct which furthers self-mainte-
nance» ; and that “speaking generally, neither
can evolve without evolution of the other;
and the highest evolution of the two must be
reached simultaneously.”

Although Spencer thus believes in the
simultaneous evolution of individual preserva.
tion and race-preservation, he recognises that,
in our present imperfect soqiety, they do not
always go together.2 He attributes this failure

1 p. 46 2 Data, p. 284,
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to conditions of war. When wars cease, he
confidently believes, there will be no need for
sacrificing individual preservation to race-
preservation. “Complete living» of each will
go hand-in.hand with the “complete living»
of all. But till then individual preservation,
it would seem, is to be regarded as the ultimate
end, and social or race.preservation as the
proximate end.!

Of the conditions which conserve life—
individual and social—, the most important
one is, according to Spencer, justice as inter-
preted by him. Thus he says in the Data of
Elthics, “Not general happiness becomes the
ethical standard by which legislative action
is to be guided, but universal justice.”? The
way in which Spencer relates justice to
general happiness may be stated thus: The
greatest equal happiness attainable through
individual action is the ultimate end of mora-
lity. (In the case of J.S. Mill, it will be
remembered that the end is the greatest total
happiness attainable through social action).
But the greatest individual happiness can be
attained only through the exercise of facul-
ties; and in the social state of man, which is
a fixed condition of existence, the exercise of
faculties means (1) that each individual (and
he alone) should receive the results of the
exercise of his faculties and (2) that he should
have as much freedom asis compatible with

1 cp. pp. 133-4.
2p. 224
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‘the freedom of others for exercising their
faculties.

While Spencer believes that justice is the
chief means to life and, in turn, to happiness,
he admits that it is impossible to achieve the
greatest possible happiness without the co-
operation of beneficence and prudence. But
these principles, he adds, are only of secondary
importance, and are, unlike justice, incapable
of reduction to scientific terms. Passing over
the principle of prudence which does not much
concern us here, Spencer says that the field
for the cultivation of positive benefience
becomes narrower and narrower as we
approach the ideal state and that negative
beneficence has only a “nominal existence”
in that state. An important distinction which
he makes between justice and beneficence,
and wbich needs to be nnted here, is that
justice is, according to him, “needful for
social equilibrium, and therefore of public con-
cern,” whereas beneficence is ‘“not needful for
social equilibrium, and therefore only of
prwate concern”,

We now pass on to state briefly the exact
meaning that Spencer puts into his doctrine
of social justice. This meaning, it seems to
us, can be approached (1) from thelegal point
of view and (2) from the biological point of
view. From the legal side, as is well known,
Spencer’s contention both in Social Statics
and in Justice is that the best way of realising

1 Principles of Ethies, Vol. IL, p. 270.
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justice, and indirectly of “greatest happiness,”
is through his law of equal freedom. This
law, Spencer believes, is capable of “exact
ascertainment,” and itis on the basis of it
that he claims to build his theory of State-
duties and Statelimits. The reason for
emphasising equal freedom, or what meets
Spencer’'s meaning best, maximum equal
freedom, is that such freedom is, according to
him, absolutely necessary for harmonious co-
operation, which in turn is essential for social
existence and for the exercise of the individual
faculties—the fixed conditions for the attain-
ment of the greatest possible happiness.! As
to what exactly Spencer means by freedom we
find a clue in his inborn aversion to authority
in general and to State-authority in particular.
What a study of Spencer’s view concerning the
relation between the individual and society
reveals is that freedom as conceived by him
means, in the main, the least possible inter-
ference from the side of organised society.
It is also worthy of note that Spencer’s free-
dom for the most part is concerned with free-
dom from physical coercion and not so much
with freedom from mental and moral coercion.

The most striking thing about Spencer's
formulation of the law of equal freedom (in
Justice) is that no sooner is it formulated than
does he proceed to qualify it profoundly by
saying “the truth to be expressed is that each
in carrying on the actions which constitute

1 cp. Data, p. 223.
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his life for the time being, and conduce to the
subsequent maintenance of his life shall not
be impeded further than by the carrying on
of those kindred actions which maintain the
lives of others. It does mnot countenance a
superfluous interference with another’s life,
committed on the ground that an equal
interference may balance it. Such a rendering
of the formula is one which implies greater
deductions from the lives of each and all than
the associated state necessarily entails; and
this is obviously a perversion of its meaning.”!

What the qualification is meant to do
is to prevent justification of aggression
and counter-aggression. It is, therefore,
with this qualification that we must under.
stand Spencers formula of justice when
he comes to apply it later to the different
rights of man. Amnother qualification which
must also be kept in mind is that the formula
is meant to be applied only to the ethics of
the State, and not to the ethics of the family.2
A still further qualification which also is of
great importance is that the deductions of the
formula are subject to conditions unecessary
for “social self-preservation."

From the biological side, as already
indicated, Spencer believes that social justice
means that each person ought to receive the
benefits and evils of his own nature and
consequent conduct; that, in other words,
there ought to be an exact proportion.

1 Justice, p. 46. 2 cp. Justice, p. 42.
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between benefits received and services ren-
dered.! And as to how this proportioning
of benefits to efforts is to be effected, Spencer’s
belief is that it can best be done by interdicting
all “aggressions and counter-aggressions 2
and by enforcing contracts freely entered into,
except the contract of slavery.?

1 ep pp. 1889, 2 Justice, p. 64.
3 Data, p. 146.



SECTION Il

Application of Spencer’s Formula of Justice
to the Practical Questions of Social Life:
Theory of Rights.

We turn our attention now to the second
main division of Justice (chs. VILI-XXI) and
concern ourselves with the applications that
Spencer makes of his formula of justice to the
practical questions of life in society. What
Spencer does in this section is to deduce what
are called the rights of man from his formula
of justice (i.e., the law of equal freedom) and
to trace their historical development in such
a way as to show that as civilisation pro.
gresses and as man approaches the ideal social
state, these rights tend to coincide with
ordinary ethical conceptions and legal enact-
ments. The list of rights, dealt with in this
section, Spencer claims, are the only rights
that man has! and that all of them are
deducible from his formula, which he con-
tends, is an ultimate ethical principle. Thus
he says: “rights, truly so called, are corol-~
laries from the law of equal freedom, and

1 Justice, p. 176,
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what are falsely called rights are not deduci-
ble from it.”! These rights, he further says,
exist independent of “social arrangements,»?
inasmuch as they are “the several particular
freedoms»3 composing the law of equal free-
dom which is directly derived from the
biological and sociological laws of life.

We may roughly group the various rights
discussed by Spencer both in Social Statics and
in Justice, under (1) the rights of life, liberty,
and personal security; (2) the right of pro-
perty—corporeal and incorporeal; (3) the right
of contract; and (4) the right of status (or
family rights.)

In connection with the first group of
rights—the rights of life, liberty, and personal
security,—we must say a word about the
rights of freedom of belief, worship, speech,
and publication, which Spencer considers
separately towards the end of his treatise on
Justice, which can very well be brought under
the first group. These rights, it is noticeable,
Spencer strings together in the form ol a
sorites and attempts to show that “in addition
to each of them being a direct deduction from
the law of equal freedom, they imply one an-
other in sucha way that to prove that a person
hasthe right to freedom of belief means that he
also has a right to freedom of worship, speech
and publication”. Thus, Spencer argues, free.
dom of belief means nothing if it does not
mean freedom to profess belief; and freedom to

1p 63 2 p. 176. 3 p. 62.
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profess belief means almost nothing if it does
not mean, in the realm of religious belief,
freedom to manifest belief in acts of worship,
and in the realm of both religious and non-
religious beliefs, freedom of speech and
publication. Although these rights, in Spen-
cer’s treatment, seem to be absolute at first
sight, they arc considerably limited when he
qualifies the law of equal freedom by saying
that it “does not countenance aggression and
counter-aggression.,” Thus freedom of wor-.
ship extends only to acts which *“do not
inflict nuwsances on neighbourihg people.n!
Similarly, “freedom of speech, spoken, written,
or printed, does not include freedom to use
speech for the utterance of calumny or the
propagation of it; nor does it include freedom
to use speech for prompting the commission
of injuries to others.”? As regards utterances
which pass “the limits of what is thought
decency, or are calculated to encourage sexual
immorality,”® Spencer believes that, though
there might be a necessity to check
them in the interest of social preservation,
they “must be tolerated in consideration of
the possible benefits,”* Thus, while giving
the individual a very wide range of ifreedom
(freedom of a theoretical and abstract kind)
in the exercise of his rights to free belief,
worship, speech, and publication, in practice
he limits it considerably by enforcing many

1 Justice, p. 137. 2 Justics, p. 142,
3 Justice, p. 143. 4 Justice, p. 144.




58 SPENCER'S THEORY OF SOCIAL JUSTICE

qualifications drawn from the law of equal
freedom.

Passing on to the group of rights which
may be brought under the right ot property,
it is evident that by this right Spencer means
the right of private property. This right, he
says, is “originally dependent on the right to
the use of the Ikarth” and adds that though
the connection between the two rights to-
day is “remote and entangled” it “still
continues,»!

The right of contract (or what is called in
Justice “the right of free contract”), Spencer
regards as being most essential for the exact
proportioning of benetfits to efforts. Discuss-
ing it in close conncction with the right of
free exchange, he says, “of course with the
right of free exchange goes the right of
free contract: a postponement now under-
stood, now specified, in the completion of an
exchange, serving to turn the one into the
other.” > Examples of the kinds of contracts
into which men voluntarily enter without
aggressing on others, Spencer says, are
“contracts for the uses of houses and lands;
contracts for the completion of specified
works, and contracts for the loan of capital.”
These contracts he considers to be ethically
warranted, because they are voluntary and do
not infringe on the liberty of others to enter
into similar contracts, The contract of slavery
between A and B, however, which may well

1 Justice, p- 95. 2 p. 129,
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meet the tests of being voluntary and not
interfering with the equal freedom of C, D,
etc., to enter into similar contracts, Spencer
regards as both morally and legally unjustifi-
able. The reasons which he gives for this
interdict are (1) that slavery violates the
biological law of justice that there should be
an exact proportion between efforts and the
products of efforts, if life is to continue and
(2) that it violates the implication of contracts
that “the contracting parties shall severally
give what are approximately equivalents.”
The terms of slavery, he says, are “incommen-
surable.””?

The first question with which Spencer
concerns himself, in discussing the rights of
women, is whether these rights should be
restrained on some principle of ‘“rights pro-

ortionate to faculties;” and herightly answers
it by saying that to do so would be to “add
an artificial hardship to a natural hardship.”
On the basis of this argument and on the basis
of the arguments that to proportion liberties
to abilities would be impracticable, and, even
if practicable, unneccessary, since freedom is
not such a mechanical thing that what one
has the other loses, Spencer concludes that the
freedom of men and women should be treated
as equal, “irrespective of their endowments.”*
So far, of course, the law of equal freedom
offers us no difficulty. But when Spencer

1 p. 130. 2 p. 131
3 p. 158. 4 p. 159,
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comes to consider the rights of married women
in particular and the political rights of married
and unmarried women in general, we fail to
see the applicability of his First Principle. In
all the following cases, which deal with
questions arising out of marital relations, it is
evident that Spencer bases his conclusions
uot on the law of equal freedom but on some
such law as the law of fair exchange: (1) As
regards the right of property, he says that “it
may be reasonably held that where the
husband is exclusively responsible for main.
tenance of the family, property which would
otherwise belong to the wife may equitably be
assigned to him—the use, at least, if not the
possession.” (2) With regard to a fair division
of family duties, Spencer remarks : “The dis.
charge of domestic and maternal duties by
the wife may ordinarily be held a fair equi.
valent for the earning of an income by the
husband.”? (3) In respect of authority over
one another’s actions and over the household,
he observes that “since...... man is more
judicially-minded than woman, the balance of
authority should incline to the side of the
husband; especially as he usually provides
the means which make possible the fulfilment
of the will of either or the wills of both.”3
With regard to the relation of women to men
in the State Spencer contends that the assump.
tion that the political rights of women are the
same as those of men, is faulty The reason

1 p 160. 2 p. 161. 3p 161.
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which he gives for this contention is that
citizenship includes not only the giving of
votes, but also undertaking serious responsi-
bilities like fighting for the country; and adds
that since women do not “furnish contingents
to the army and navy such as men furnish” they
cannot have the same political rights as men
until there is reached a state of permanent
peace. In local governments and administra-
tions, however, Spencer says that women may
have equal rights with men, since the above
reason does not apply there.

The rights of children, it is clear, must, on
any social theory whatever, receive a separate
treatment from the rights of adults. Spencer
himself admits this position when he draws a
division between the ethics of the State and
the ethics of the family, Assuming preserva.
tion of the race to be a good end, Spencer
argues that it can be achieved only by means
of self-sustentation and sustentation of offspring
and adds that the ethical significance ot the
latter condition is that children have rightful
claims “to those materials and aids needful
for life and growth which, by implication, it
is the duty of the parents to supply.”! But
to be merely supplied with food, clothing, and
shelter is not enough. Children “have also to
receive from them (parents) such aid and
opportunities as, by enabling them to exercise
their faculties, shall produce in them fitness for
adult life.”2 While parents have thus to fulfil

1 Justice, p. 167. 2 Justice, p. 168.
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the obligation of meeting the rightful claims of
children mentioned here and have further to
fit them for adult activity, they are not to
sacrifice themselves unduly in so doing. For
“undue sacrifices are eventually to the dis-
advantage of the offspring, and, by implica-
tion, to the disadvantage of the species” and
further “since the well-being and happiness of
the parents is itself an end which forms part
of the general end, there is a further ethical
reason why the self.subordination of the parents
must be kept within moderate limits.”!

In return for sustentation and other aids
which children receive from parents, they
should give them “whatever equivalent is
possible in the form of obedience and the
rendering of small services.”? But as children
do not always remain children, but constantly
approach adulthood, the transition from the
ethics of the family to the ethics of the State
“must ever continue to be full of perplexities.”3

We can expect oply that the comproniise
to be made in every case, while not forgetting
the welfare of the race, shall balance fairly
between the claims of the two who are imme-
diately concerned: not sacrificing unduly
either the one or the other.”*

Not only does Spencer claim that all the
rights of man “truly so called,” are derivable
from the absolute law of equal freedom, but
that they one and all coincide with ordinary

1 Justice, p. 169. 2 p. 170.
3 170. 4 p. 170,
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ethical conceptions and legal enactmeats.
Where there is no actual correspondence,
Spencer would probably say that ordinary
law and morality ought to be changed in
accordance with his deductions.

The last important claim which Spencer
makes in favour of his law of equal freedom,
is that the deductions of that law (especially
the deductions with regard to the rights of
property and contract) coincide with the
deductions of political economy. Stating the
claim in Spencer’s own words:

“This (political economy) teaches that
meddlings with commerce by prohibitions
and bounties are detrimental; and the law of
equal freedom excludes them as wrong. That
speculators should be allowed to operate on
the food-markets as they see well is an
inference drawn by political economy; and
by the fundamental principle of equity they
are justified in doing this. Penalties upon
usury are proved by political economists to
be injurious; and by the law of equal freedom
they are negatived as involving infringements
of rights. The reasonings of political econo-
mists show that machinery is beneficial to
the people at large, instead of hurtful to them ;
and in unison with their conclusions the law
of equal freedom forbids attempts to restrict
its use. While one of the settled conclusions
of political economy is that wages and prices
cannot beartificially regulated with advantage,
it is also an obvious inference from the law
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of equal freedom that regulation of them is
not morally permissible. On other questions,
such as the hurtfulness of tumperings with
banking, the futility of endeavours to benefit
one occupation at the expense of others,
political economy reaches conclusions which
ethics independently deduces.

“What do these various instances unite in
showing ? Briefly, that not only harmony of
co-operation in the social state, but also
efficiency of co-operation, is best achieved by
conformity to the law of equal freedom,”!

1 Justice, p. 155,
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SECTION I

Derivation and Meaning of Spencer’s
Theory of Social Justice.

PART 11

CRITICISM.

In our exposition of the derivation and
meaning of Spencer’s theory of social justice
in Section I of Part I, we noted the following
points: .

(1) That in order to know what justice is
in our ordinary human relations,
we must first inquire into what
justice is in the ideal social state,
t.c., justice as it applies to the
perfect man in a perfect society,
or, to use the terminology of the
Data of Ethics, to “the completely-
adapted man in the completely-
evolved society;"!

(2) That this ideal justice is capable of
scientific formulation and of
affording us practical guidance in

1. p.275.
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the maintenance of just relations
in the present state;

(8) That while it is only partly arrived
at through the empirical method
of orthodox Utilitarianism, it is
fully arrived at through certain
abstract deductions made largely
(o) from the doctrine of the Moral
Sense (primarily in Social Statics)
and (b) from ‘“the laws of life and
the conditions cf existence”! in
the Principles of Kthics, i.e., from
“the affiliation of KEthics on the
doctrine of Evolution”;2 and

(4) That in the form stated by Spencer,
meaning maximum equal freedom
and minimum State interference,
it is the essential condition to the
attainment of the Utilitarian end
of “greatest happiness,” other
principles like Prudence, Negative
Beneficence and Positive Bene-
ficence being only of a supple.
mentary character and incapable
of such “exact ascertainment.”

We shall now take up these points and
criticise them; and, in so doing, attempt to
show in particular:

(1) That, in order to know what justice
is for us here and now, it is not

1 Data, p. 57. 2 Justice—Preface.
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very necessary (and, even if neces-
sary, not possible) to formulate a
theory of justice that will be
applicable to the conduct of the
perfect man in a perfect society;

(2) That even if it were possible to
formulate an “ideal” theory of
justice through the ignoring of
the facts of experience and the
actual conditions of every.day life,
as in the case of Spencer, the
cenditions which such formulation
represents would be so far removed
from the real conditions of life
that the theory would be of little
or no practical value to us; and
that, even if it did have any
value, such value could not be
ascertained without the aid of the
empirical method which the theory
seeks to supplant;

(8) That, as a matter of fact, Spencer’s
formula of justice, the law of equal
freedom, is inherently inapplicable
to his ‘“ideal” state and that its
applicability to the *“un-ideal”
state is far from being clear or
precise ;

(4) That, in arriving at it, Spencer is far
more dependent on the empirical
method than he admits to be the
case, though heisnever athorough-
going empiricist, and he is far
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less dependent on the doctrine of
the Moral Sense and the theory
of Evolution than appears at first
sight;

(6) That justice, as he understands it, is
not the best means to the attain-
ment of “greatest happiness” or
to the acquirement of the greatest
“net” freedom or the fruits of
freedom ;

(6) That it fails to give us justice, accord-
ing to any recognised theory of
morality ; and

(7) That, being built on a different basis
from beneficence, its twin-princi-
ple, it not infrequently comes into
conflict with it.



CHAPTER L

Au Enquiry into the Practical Value of
Spencer's Theory of ¢Absolute” or
“Ideal” Justice.

[n this chapter we shall deal with the
several points mentioned under the first three
heads of our criticism outlined above.

The conception of certain absolute principles
of morality, comparable to the universal and
unchanging laws of the physical word, is so
vital a part of Spencer’s whole ethical theory
that we may well begin our criticism of his
theory of social justice with a discussion of
absolute justice. We fully agree with Spencer
in thinking that, in order to be able to main-
tain just relations between the members of
society, it is important to have before us an
ideal of justice ; for it is clear that not to have
an ideal towards which our movements may
be directed, is to be tossed to and fro with
every passing wind aud to have no standard
by which to measure progress. But we
totally disagree with Spencer in the manner
of arriving at this ideal. Asis well known,
Spencer’s belief is that the only ideal that we
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as moral beings can have, is the ideal of the
perfect man in a perfect society. In Social
Statics, he definitely says that “a philoso-
phical moralist” can take no account of any
ethical “problem in which a crooked man
forms one of the elements” and that he deals
only with the relationship in which a straight
man ‘“stands to other straight men.»! But
when we pass from this extreme position of
Social Statics to the Data, we are at once
struck by Spencer’s opening discussion of
organic evolution, his tracing of the growth
of morality from its humble beginnings, and
his insistence that the more evolved in con-
duct should be interpreted by the less evolved;
and when, on the basis of these, we are about
to conclude that Spencer had probably given
up his peculiar view of absolute Ethics, we
again meet with it though in a slightly
changed form. Instead of speaking of the
perfect man in a perfect society, he now
speaks of the ‘“completely-adapted man in
the completely-evolved society,”! which
means practically the same thing as the
original view, though expressed in different
language. Justice still remains the most
important principle of morality for the ideal
man and is considered to be capable ‘“‘of the
greatest definiteness.”3

The chief objection that we have to
Spencer’s way to reaching a standard of ideal
justice is that, morality being essentially a

1ch I 2 p. 275, 3 Data, p. 285.
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product of social life, our end must be stated
in terms of human experience. Any ideal
which abstracts man from the actual condi-
tions of life under which he lives, and places
him in a Utopia of which we can say nothing
with certainty, can give us no guidance in
our present social relatioms. It is true, as
R. Adamson remarks, that ®*we can think
only in and by the formation of ideals» ; but,
as the same writer says, “on the practical
side, perhaps more directly than elsewhere,
we become aware of the weakness and use-
lessness of ideals that are not filled from the
concrete wealth of actual life.””! If in reply
to all this it is contended that Spencers
formula of absolute justice, viz., the law of
equal freedom, is stated in terms of human
experience, as seen in the elaborate practical
applications that he makes of it both in
Social Statics and in Justice, our answer is
that the formula is primarily based upon
relative Ethics, as conceived by Spencer, and
is secondarily transferred to the absolute
state. To this point we shall return later in
the chapter.

If our contention that a cocial ideal must
keep in close and constant touch with the
actual facts of life, is true, then it is evident
that we can speak of such an ideal only in
relation to a better state of affairs than what
we have now, and not in relation to what is
“abstractedly bestr (Spencer’s Kssay on

1 Development of Modern Philosophy, vol. 2, p. 124,
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Prison Ethics). As T. H. Green remarks,
we only know the befter. Of the best we have
only a dim idea. Our ideal thus becomes a
progressive ideal, attained through induction.
It proceeds from below upwards, and not
from above downwards.! [t keeps on reced-
ing all the time and never remains as a fixed
standard. Spencers ideal, on the contrary,
seems to be something fixed for all time.
Thus in his Essay on “Prison Ethics,” Spen.
cer writes, “We must have some fixed
standard, some invariable measure, some
constant clue,” “Otherwise,” he adds, “we
shall inevitably be misled by the suggestions
of immediate policy, and wander away from
the right rather than advance towards it”"—
a conclusion which does mnot mnecessarily
follow, if we have an ideal of the kind that
we have described. What right Spencer as
an evolutional thinker has got to a fixed end,
we shall consider later.?

While adopting a fixed code of morality
(with absolute justice as its central principle)
as the goal of all moral and social progress,
Spencer does not minimise the fact that there
is a wide gulf separating his ideal from the
actual state of society that we know to-day.
But this gulf, he confidently hopes, in the
original edition of Social Statics, will be suc.-
cessfully bridged by man’s capacity for
unlimited adaptation. [f Spencer had adhered

1 cp. Adamson, Ibid, p. 116.
2 ch. 3.
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to this optimistic view right through, his
theory of absolute Ethics, in general, and of
absolute justice, in particular, would have a
semblaice of reality. But he does not do so.
In his later writings, which express his
maturer views, Spencer tacitly gives up his
belief in absolute perfection reached through
continuous adaptation, although he still be-
lieves in our reaching the closest possible
approximation to the perfect state. Thus in
the revised and abridged edition of Social
Statics (18v2), he adds “The rate of progress
towards any adapted form must diminish
with the approach to complete adaptation,
since the force producing it must diminish;
80 that, other causes apart, perfect adaptation
can be reached only in infinite time”! —which
amounts to saying that it can mnever be
reached under ordinary human conditicns.
Even more explicit is the statement in his
Hssay on  Absolute Political Ethics, where
he says, *Should I be able to complete
Part 1V of the Principles of Ethics, treating
of justice .... I hope to deal adequately with
the relations between the ethics of the pro.
gressive condition and the ethics of that
condition which is the goal of progress—a goal
ever to be recognised, though it cannot be actually
reached.” The question which we ask our.
selves at this point is this—if the ideal is
something which cannot be realised even by
the “perfect” man, on what basis can it act

1 p 3L
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as a standard for conduct here and now ?
And the answer which we are obliged to give
is that there is no such basis whatever, that
it i3 really illogical to apply to the “crooked”
man—the only man that we have with us—
the laws of the “straight» society, which the
“straight” man himself is able to fulfil only
approximately, If, in reply to this criticism,
it be said that even to have an ideal which
can be approximately realised is a great help,
our answer is that, while admitting the
truth of such a reply, we are bound to say
that Spencer, who seeks to provide KEthics
with a 'scientific’ basis and free it from em.
pirical uncertainties, cannot consistently put
forth the present plea. To allow Spencer to
maintain such a plea would be to eliminate
the unique difference that there ought to be
between the term ideal as understood by him
and the term as understood by other mora.
lists. Approximation implies empiricism of
some sort. Further, if the “perfect” man can
only approximately fulfil the law of a “perfect”
society, neither the man nor the society of
which he is a member can be perfect. Con-
sequently the hypothetically ‘‘perfect’ laws
must be out of relation to them; they must be
merely imaginary. Hence our plea for filling
our ideal “from the concrete wealth of actual
life’» Hence also it is that we require
our ideal to help us to answer the question,
what ought we to do here and now, without
answering the hypothetical question, what
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would a “perfect” man do in a ‘“perfect”
society? ‘

The general conclusion, then, to which we
are driven as a 1esult of the above considera-
tions is that, in order to know what justice is
for us in our present social relations, it is not
necessary, and perhaps even futile, to inquire
into what justice is for “the completely-adapted
man in the completely evolved society.” We
are satisfied that our ideal should help us to
attain a better state of affairs than what
we have now, and not a state which is
“abstractedly best.” We are also content that
our conception of ideal justice should keep on
improving with the progress of society. But
by saying this we do not mean to suggest
that we do not subscribe to the permanency
of the intuition found among civilised socie-
ties that “justice be done, though the sky
should fall’> Ous contention is that, while
justice as a theoretical principle of morality
must ever remain with us, our practical
understanding of it is bound to vary accord-
ing to time and place, and that the conduct
which is the result of such practical under-
standing is not what Spencer would call
conduct which is “least wrong” or “relatively
right”, but that itis the perfectly right
conduct for the particular time and place.

But ideal justice, as interpreted by us,
Spencer would say, is not scientific, because
it fails to provide us with an absolute law
from which our actual code of justice could
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be deduced. In reply to it, however, we may
say that it is extremely doubtful whether we
could deduce anything at all from an absolute
law, which would be of practical guidance.
R. Adamson, to whom we have made refer-
rence already, says, I have not the smallest
doubt that we cannot (from the absolute law)
deduce the actual code of worality anywhere
or at any time accepted.”! Unlike Spencer,
we hold fast to the idea that” the social
conditions of a given time are just, and
perfectly good, so far as they represent the
best possible approximation to the ideal,”?
bccause we believe that in the case of a
problem like social justice particularly, which
is essentially a pratical problem, we cannot
have a perfect solution which will suit ull
times and places, but that we can only have
the nearest possible approximation to our
ideal.

In reply to the main argument of our
criticism that our practical ideal of social
justice should be progressive, and as such
can be defined only in tentative terms, and
cannot be fixed for all time, a supporter of
Spencer’s theory is sure to say, as Prof.
Sorley suggests, that all that a progressive
ideal means is that it is an ideal which is
incompletely apprehended, and that an ideal

1 Adamson, Ib,, p. 135,

2 E. Barker, Political Thought in England from
Spencer to To-day, p. 95.
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which is completely apprehended, like Spen-
cer’s, can at once give us “a clear and defi-
nite view of the final end of conduct.”® This
reply would be fatal to our argument if it
could be shown that the ideal state which
Spencer posits, together with its principle of
absolute justice, reveals a complete appre-
hension of the facts of human life. We shall
therefore now turn to a consideration of the
picture which Spencer draws of the final
state and of the principles governing it.

For the sake of argument we may reverse
our former position and say that, in order to
know what justice is for us here and now, it
is of the utmost practical advantage to know
what justice is for the ideal man in the ideal
state. But the question with which we are
faced at once is, is there any possible way by
which the finite intellect of man, which,
according to Spencer himself, must be an
evolving intellect, can conceive of a perfect
state (which is also static) with such clearness
and definiteness as to portray it in terms
intelligible to us? We are not bound to
answer this question ourselves; we are con.
cerned only with Spencer’s answer to it. His
answer is, as already seen, in the affirmative,

Although Spencer claims that Relative
Kthics ought to be preceded by Absolute
Ethics and that the code of morality appli.
cable to the absolute state can be ascertained
by us scientifically, he himself does not profess

1 W. R. Sorley, Ethics of Naturalism, p. 201.
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to give us anything more than a rough outline
of the ideal state or of the ethical principles
governing it. The important features of the
ideal state are, he says, entire absence of
militancy, of the organisation of society
according to status, and of compulsory co.
operation; their complete supersession by
industrialism, by orgarisation of society
according to contract, and by voluntary co-
operation respectively ; entire disappearance
of the sense of obligation (including seli-
coercion)!; and production of pure pleasure,
i.c., “pleasure unalloyed with pain anywhere’?
by the voluntary actions of all the members
of society. It can easily be shown that every
one of these features of the ideal state is of a
highly disputable character and that they are
all arbitrarily chosen by Spencer. Buat the
important question is, how does Spencer arrive
at them ? Spencer’s claim is that he arrives
at them by means of non-empirical, non-
historical methods—partly intuitional and

artly deductive. Deferring an examination
of this claim, we may say that it seems to us
to be true beyond doubt that Spencer mistakes
his sweeping generalisations drawn from a
few facts for conclusions derived from intui-
tional or deductive methods. If the general
conditions prevailing in the ideal state of
Spencer are thus open to the charge of being
one-sided and arbitrary, our presumption is

"1 Cp. Data, section, 46.
2 Data, p. 261.
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that the principles of justice, negative bene-
ficence, and positive benelicence (as treated
by Spencer), which are supposed to describe
the harmonious co-operation of ideal men in
such a state, are also open to the same charge.
As BSidgwick points out, it seems “quite
impossible to forecast the natures and relations
of the persons composing such a community
(i.e., Spencer’s ideal or perfect community)
with sufficient clearness and certainty to
enable us to define even in outline their moral
ccde.” And even if for the sake of argument
we grant to Spencer that his ideal state as
well as his ideal justice show a complete
comprehension of the facts of life and are
thoroughly logical and scientific, our practical
difficulties are in no way lessened. For, as
Sidgwick argues, “a society in which—to take
one point only—-there is no such thing as
punishment, is necessarily a society with its
essential structure so unlike our own, that it
would be idle to attempt any close imitation
of its rules of behaviour.”? If inreply to this
argument, that the perfect state is so far
removed from us as to be of no practical
value to us, it is said thatit is to our best
interest to “conform approximately” to some
at least of the rules of that state, we have
three considerations to urge: (1) To discover
what the ideal rules are which we must obey
here and now, as well as the extent to which

1 Methods of Ethies, p. 468.
2 Methcds ete,, p. 468.
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they can be obeyed by us, we need the services
of the empirical method which Spencer’s
‘scientific’ Kthics seeks to supplant. (2) Itis
plausible to argue, as Sidgwick does, “even
supposing that this ideal society (described
by Spencer) is ultimately to be realised, it
must at any rate be separated from us by a
considerable interval of evolution; hence it is
not unlikely that the best way of progressing
towards it will be some other than the
apparently directest way, and that we shall
reach it more easily if we begin by moving
away from it,”! (3) It is possible that the new
rule, say the law of absolute justice, “though
it would be more felicific than the old one, if
it could get itself equally establistied, may
be not so likely to be adopted, or if adopted,
not so likely to be obeyed, by the mass of
the community in which it is proposed to
innovate.”? In answer to this last argument,
Spencer, of course, would say that human
nature ought to be forced to fit itself to the
conditions of existence. But to say that is to
over-estimate the changeability of human
nature,

Whatever force the above three considera-
tionsmay haveas a criticism of absolute Ethics,
it must be conceded to Spencer that they do
not have the same force when applied to his
principle of absolute justice. With truth it
may be contended that Spencer’s rules of

1 Methods ete., p. 468,
2 Methods etec., p. 479,
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ideal justice like (1) “Injure no one in person,
estate, or reputation” and (2) “observe con-
tracts,” are quite practical;and it may even be
argued, as Spencer does argue at great length,
that the law of equal freedom itself, the
quintessence of absolute justice, is capable of
immediate application. Under these circums-
tances, therefore (and holding at the same
time as we do that Spencer’s absolute Kthics
is in its very nature unreal and cannot be
expected to do full justice to the facts of
experience and the actual conditions of human
life), we find ourselves compelled to suspect
the  ‘absoluteness’ of Spencer’s theory of
absolute justice. We shall therefore now turn
our attention to an examination of the appli-
cability of the formula of absolute justice to
the ‘ideal’ state.

As already seen, both in Social Statics and
in The Principles of Ethics, Spencer holds the
same view of absolute justice, though there is
a slight difference in its expression. The
formula of absolute justice, as stated in The
Principles of Ethics, is “every man is free to do
that which he wills, provided he infringes not
the equal freedom of any other man;” and
the short name by which Spencer calls this
formula is the law of equal freedom. Our
purpose here is to discover what validity
there is in the special claim which Spencer
makes on behalf of his law that it is the only
important law which will reign supreme in
the Golden Age that he posits. In order to
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do this, let us first briefly recapitulate what
Spencer says about the ideal state and the
ideal man. The ultimate or ideal state, he
says, is a completely evolved state which
allows no ‘“scope for further mental culture
and moral progress” (First Principles, section
176). Man in this state is “perfect” or “com-
pletely.adapted,” though, as indicated above,
Spencer at times has his own doubts abeut it.
Yet he thinks that the voluntary actions of
the ideal man produce pure pleasure, i.e.,
“pleasure unalloyed with pain anywhere.”!
The faculties, by the exercise of which alone
man can derive happiness, become so perfectly
adjusted in the ideal state that there is no
longer any question of a faculty not getting
its opportunity for exercise or of its giving
pain to any one concerned in its being
exercised. The sense of obligation, including
self.coercion, disappears entirely and man’s
“moral conduct” becomes synonymous with
his “natural conduct.”? No one is prompted
to molest his neighbours; nor does he have
any feelings which prompt acts which would
disagreeably affect others. Man, in short,
becomes spontaneously, if not mechanically,
moral.

- 11 this picture which Spencer draws of the
ideal social state and the ideal man be true,
our natural inference is that, in the ideal
social state, the law of equal freedom can at
best have only a nominal existence. In such

1 Data, p. 266. 2 Data, p. 131.
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a state, to speak of ‘law’ or ‘equality’ or ‘free-
dom, in the sense in which we use those
terms to-day, will be to use “pretty archae
isms.” (1) There will be no law in our sense
of the word because there will be no one
prompted to break the law. Instead of com-
mand, which is the essential feature of the
law of to-day, there will be counsel or advice.
Legislation will sink into the background
because it implies an imperfect adaptation of
man to circumstances. All that ‘laws’ will
seek to do will be to formulate—not regulate—
man’s natural conduct. If they ever bid per-
fect men do things which they are not
inclined to do, they will be pernicious. In
such a state, as F. W. Maitland remarks, man
can be said to obey the law of equal freedom
only “in the sense in which matter is some-
times said to obey the law of gravity!
There will be no legal or social pressure.
(2) Not only will there be no law in the perfect
state, but there will be no artificial equality
either, The chief reason for maintaining
some form of equity or equality (Spencer
seems to regard these two terms as equiva-
lents) in the preseunt transitional state, accord-
ing to Spencer, is that, man being not yet
fully ‘evolved,’ it is inexpedient to allow him
an unlimited sphere of action. But in the
ideal state where man is completely evolved
(¢.e., a state in which man reaches the

1 Mind, VIII O, S, p. 359.
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maximum of heterogeneity possible) and
where every one of his faculties is fully exer-
cised without giving pain to any one concern-
ed, there will be no limit placed on his
activity, Consequently, men will have un.
limited “spheres of action,” and whatever
equality there may be to-day, brought about
by legal and social restrictions on their
actions, will disappear and heterogeneity will
be carried to the fullest extent possible. Only
inequality in this ideal state (resulting from
people’s iree actions) will not be resented by
anyone, because the sphere of action of each
“will be limited only by his own spontaneous
wishes and his physical constitution.”!
(8) The conception of freedom too will lose its
meaning in the ideal state, for what meaning
can freedom have when no one is ever
tempted to interfere with the desires of his
neighbours ? As Maitland observes: “There
can be no ‘freedom of speech’ where no one is
ever tempted to say anything that will give pain
to his neighbours. There can be no ‘freedom
of contract’ where no on edreams of entering
into any agreements save those which the
whole society will admit to be advantageous
to it and to every member of it.”2 The
inference that we draw from all this, tlen, is
that Spencer’s formula of absolute justice,
viz., the law of equal freedom, has little or
no application to his ‘ideal’ state. It can only

1 Mailand, Mind, VIII O. S, p. 368.
2 Mind, p. 366.
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have a nominal existence there. If in reply
to this criticism, it be said that the right
interpretation of the matter is that the law of
equal freedom in the ‘ideal’ state is fulfilled
naturally and spontaneously, we ask the ques-
tion whether the same may not be said of
any other principle of social justice at all.
What objection is there to saying, forinstance,
that in the ideal state there will be a natural
and spontaneous fulfilment of the law that
everybody ought to get exactly the kind of
work for which he is best fitted and a remu.-
neration that will keep him in maximum
efficiency as a worker ? If none, what reason
is there for assuming the superiority of the
law of equal freedom over such or any other
law for that matter ?

A supporter of Spencer’s theory is likely
to say that we have no right to draw from
Spencer’s premises as rigid and literal an
inference as we have drawn, especially in
view of the fact that Spencer himself, in his
later writings, more than once warns the
reader that while the ideal of Absolute Ethics
must ever serve as the goal of moral progress,
the goal itself can never be acctually reached.
Even if we accept this argument to be valid,
we are justified in asking Spencer, who pro-
poses to establish morality on a ‘scientific’
basis and seeks to give us a set of universal
and unchanging ethical laws, derived from
the absolute state, what right he has to posit
a less remote ideal than the ideal of Absolute
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Ethics as our practical goal. With Maitland
we may say that jast as the geometrician is
not to be put off with slightly crooked lines
because they are the straightest that can be
made, the moralist cannot accept as straight
a man who is on ®extraordinary occasions”
(Data) prompted to break the moral law.
When Spencer speaks of the ‘straight’ or ‘the
completely-adapted’ maun, we must insist that
we get that kind of man. Not to do so will
be to obliterate the unique difference between
himself and moralists who do not secek to give
to Ethics the ‘scientific’ basis which Spencer
believed he was able to secure. It may be
that the final or ultimate state which mankind
will ever be able to reach will be less remote
than the ideal state of Spencer, but it certain.
ly cannot be taken as the ideal in our sense
of the term.

Ilven after accepting the above argument
of ours, a supporter of Spencer’s theory might
be inclined to say, as we have argued before,
that, in a practical matter like social justice,
it is impossible to have a perfect solution,
and that, therefore, a theory of justice which
will help us to reach a state which is as
nearly ideal as possible (what Maitland calls
the penultimate state®, may beregarded as our
practical ideal. For the sake of argument
we may accept this position. But in trying
to see what applicability the law of equal
freedom has to the penultimate state, we find
that it has little or none. There is no valid
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reason why there should be to the very end a
wide divergence between the desires and
aims of the individual and those of his neigh-
bours ; and yet this divergence, it is clear,
underlies the law of equal freedom. There
is no reason to believe that man in the
penultimate state will still be so very selfish
as to demand benefitsin proportion to results,
as this is brought about by the ‘fulfilment
of voluntary agreements,” and will not be
satisfied with the free scope for the exercise
of his faculties and a reward sufficient to
maintain him in maximum efficiency. Iven
the general condition of affairs which Spencer
pictures as prevailing in this penultimate
state, wherc man is still subject to accidents,
diseases, and misfortunes in general, is not
in the least near the perfect state, which
allows “no scope for further mental culture
and moral progress” (I'irst Principles, Sect.
75).

We, therefore, conclude that Spencer’s
theory of social justice has, in point of fact,
little or no application either to the ideal or
to the pre-ideal state, and that consequently
it stands or falls solely by its applicability to
a society such as our own, ¢.e., by its ability
to establish its claim to be “the best means
of hastening the advent of tLe happy time
when men will be fully evolved and “true
self-love and social shall be the same.”! We
also conclude that Spencer’s representation

1 Maitland: Mind, VIII O. S, pp. £66.-7.
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of the principle of justice as well as of the
principles of negative beneficence and posi-
tive beneficence ‘suggests the belief that
they are not so much guides which the ideal
gives to the real as suggestions for the cons-
truction of a Utopia gathered from the
requirements of present social life.”!

We now go on to examine the applicability
of Spencer’s theory of justice to the present
“un-ideal” state, but do not propose to do it
at great length as we shall have to return to
it in Sect. 11, where we are to consider the
practical applications that Spencer himself
makes of his formula. We shall content
oursclves merely with observing that the
meaning of Spencer’s formula of social justice
is so far from being clear or precise that it
requires considerable explanation and quali-
fication on the part of Spencer before its
application to our present-day social relations
can be rendered plain. Our reason for insist.
ing on this observation is that it would seem
that Spencer who claims to be able to solve
all the problems of social justice deductively
by reference to a single abstract formula of
justice is bound to give us a formula, whose
meaning, so tospeak, can be read and assented
to by him who runs. In our exposition of
Soctal Statics®> we noticed that Spencer himself
pointed out the serious imperfections inherent
in the law of equal freedom: (1) “Various

1 Sorley, Ethics of Naturalism, pp. 254-5.
2 Ch. I, Seec. I, Part I.



VALUE OF “ABSOLUTE"” JUSTICE 91

ways exist in which the faculties may be
exercised to the aggrieving of other persons,
without the law of equal freedom being
over-stepped :"* (2) “..if the individual
is free to do all that he wills, provided
he does not trespass upon certain specified
claims of others, then heis free to do things
that are injuriéus to himself.”? Of the argu-
ments adduced by Spencer in support of his
formula in spite of these imperfections the
chief one is that the imperfections will
entirely disappear in the ideal state. But
in view of our conclusion that the law of
equal freedom itself will only have a nominal
existence in the ideal state, we cannot accept
Spencer’s argument. Another argument ad-
vanced by Spencer is that other theories of
justice also are open to similar, if not greater,
imperfections. Butin reply to this we may
say that other theories do not attempt to
solve all the problems of social justice by
appeal to a single, abstract formula as Spen-
cer's does. Even if they do, it is possible to
prove that some of them at least, like the
alternative formula discussed by Spencer in
Social Statics—that each has a right to exercise
his faculties so long as he does not inflict
painon any one else—are superior to Spencer’s
formula in the hastening of the Utilitarian
end of “greatest happiness.” Thus, applying
the alternative formula to the case of
freedom of speech, it is quite possible to

1 Social Statics, p. 80. 2 Ibid, p. 81.



092 SPENCER’S THEORY OF SOCIAL JUSTICE

maintain that perfect adaptation and, in turn,
“oreatest happiness” may “most readily be
produced rather by a rigorous suppression of
all speech which possibly can give pain than
by granting a wide liberty to those who have
unfavourable opinion of their neighbours.”*

In our exposition of the early part of
Justice, we noticed that the most striking
thing about the absolute formula of justice
is that no sooner is it enunciated than Spencer
proceeds to qualify it profoundly by saying
that his formula from one point of view
applies (1) only in the realm of cases which
are conducive to the maintenance of life ; that,
in other words, it dces not countenance
aggression and counter-aggression ; and that
from another point of view it applies (2) only
to the ethics of the State and not to the ethics
of the family. The vagueness and ambiguity
introduced into the application of the formula
by the first qualification are too patent to
need any comment. With regard to the
second qualification, it is sufficient to remark
that the line of division is arbitrarily chosen
by Spencer and that it is really unfair to
exclude the relations of domestic life from a
general discussion of justice. For, as Sidgwick
argues, “the Common Sense of mankind cer-
tainly recognises that relations established by
law or custom within the family, may be
either just or unjust ; and that even keeping

1 Maitland, p. 367.
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within legal limits a parent may be just or
unjust in the treatment of children.”?!

1 Ethics of Green, Spencer, and Martineau, pp. 255-6



CHAPTER I

Examination of the Derivation of Spencer’s
Theory of Social Justice from (1) Intuition
or the Doctrine of the Moral Sense.

Here we propose to deal with the points
mentioned under the fourth head of our out-
line! wiz., that Spencer is far more dependent
on the empirical method in arriving at his
formula of Justice than he admits to be the
case. What he regards to be scientific
deductions are as we shall now see really
broad generalisations based upon an incom-
plete apprehension of facts. In support of
this contention, we shall single out only two
of Spencer’s many optimistic inferences: (1)
That because wars between communities have
been bitherto a cause of the sacrifice of indi-
viduals to the community, therefore, when
wars cease, all need for such sacrifice will
cease—an inference which entirely overlooks
the fact of industrial and other forms of
antagonisms within societies. (2) “That
humanity may be moulded into an ideal form
by the continual discipline of peaceful co-
operation”? —a dogma which flies in the face

1 pp. 69-70. 2 Principles of Ethics, vol. T, p. 473.
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of all experience and does scant justice to the
inner aspect of morality, since self-coercion
or the sense of obligation, judging from our
ordinary moral consciousness, is bound to
continue so long as man is man—and man
can never become mechanically moral. The
usual method which Spencer adopts in these
cases, of leading the reader from one step to
the next in the realm of the known (and even
there waiving all inconvenient facts) and then
suddenly taking a wide leap into the unknown,
is so familiar to us thatitis hardly worth
our while to consider the question of his
empiricism as such, We may, therefore, turn
our attention promptly to an examination of
the two chief ways that Spencer travels in
arriving at his formula of justice: (i) the
way of the Moral Sense and (ii) the way of
Evolution. '

(i) Derivation from the Doctrine of the Moral
Sense or Intuition. In our exposition of Social
Statics we mnoticed that Spencer used this
doctrine extensively; and, in particular, we
saw that with the Moral Sense supplemented
by reason as his starting-point and ‘“greatest
happiness” achievable through the law of
adaptation as the ultimate end of human
action, he traced three closely.related and, in
some ways, hardly distinguishable routes in
arriving at his theory of justice, which he
claimed to be the chief means to the attain-
ment of ‘“greatest bhappiness.” Our purpose
here is to examine what support the doctrine
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of the Moral Sense (or Intuitionism), as under-
stood by its avowed adherents, really gives
to the particular formula of justice advocated.
It is not to inquire into the wvalidity or
invalidity of Intuitionism as such, If Spencer
had used this pre-evolutional, intuitional mode
of reasoning only in Social Statics, we could
easily dismiss consideration of it by saying
that it would not be fair to judge any writer
by his earlier views, especially when he had
taken the trouble to recast them in his later
writings. But the fact is that in spite of the
open embracing of the evolutionary method
in his Principles of Ethics, Spencer still adheres
to the intuitional theory, though he funda-
mentally changes it before using it. The
change, however, it must be noted, affects
primarily Spencer’s view of the origin of the
Moral Sense, and not very much the application
that he makes of it.

We admit that when we turn from Social
Statics to the Inductions of Kthics, one of the
first things that strikes us is what appears to
be an unqualified rejection of Intuitionism.

But as we have already said (pp. 18 ff,
above) the doctrine of the Moral Sense, in
some form or other, is sustained to the
very end of Spencer’s ethical thinking and
the difference between the earlier and the
later forms of the doctrine pertains primarily
to the origin of particular moral intuitions.
We shall now proceed to show how from that
dootrine, Spencer derives the same formula of



DERIVATION FROM MORAL SENSE g7

justice both in Social Statics and the Principles of
Ethics. In doing so, it will be convenient to
state beforehand the points which we seek to
establish. They are {1) that the particular
form of justice arrived at by Spencer is not
really deducible from Intuitionism and (2)
that, conversely, the ‘Intuitionism’ which
Spencer uses in arriving at his form of justice
is more or less a caricature of true Intuitionism.
Since these two points are very closely related
to one another and are, in fact, reducible to
one, we shall treat them together.

At the very outset it must be confessed
that it is extremely difficult to define Intui-
tionism in Ethics. Some critics regard it as
a direct and immediate manifestation of
Reason and contrast it with Reasoning or
argument and judgment; while others look
upon it as an instinct or impulse or feeling.
From our exposition of Social Statics, it seems
clear that, in his introductory discussion on
the doctrine of the Moral Sense, Spencer
definitely places himself under the latter
group. The terms which he uses to describe
the Moral Sense are a ‘sentiment,’ an ‘intui-
tion,” a ‘faculty,’ a ‘governing instinct,’ a
‘tendency,” and a ‘feeling,’ though at one
place he uses the expression ‘an innate percep-
tion. Without pretending to judge between
the two types of Intuitionism that we have
mentioned, we may point out the difficulty that
exists for Spencer’s type of Intuitionism. If
the Moral Sense in its operation is an instinct,
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like other instincts, implying an impulsive
tendency, rather than a “faculty of abstract
moral intuitions” (Albee: History of English
Utilitarianism), it is difficult to see how it can
have the authoritative and universal character
that Intuitionism claims. Under conditions
of civilisation, it is generally admitted that
all our instincts cannot have a free play, even
from the point of view of biological survival,
and that they must be organised and controll-
ed by some other master motive. It is true
that Spencer admits that Moral Sense is to be
aided and supplemented by reason. But
judging from the wide gap! that he leaves
between the Moral Sense and reason, we are
tempted to ask, why posit a Moral Sense
at all? Cannot the ‘“empirical-reflective”
method of Sidgwick be a sufficient guide
to us in our social relations ? If in reply to
the latter question, it is said that principles
arrived at in the way mentioned, will lack
the mnecessary emotional fervour which
could alone come from an instinct or impulse,
we have Spencer’s own answer that whatever
is necessary and useful for survival and, in
turn, to happiness, will eventually come to
have the appropriate emotional tone attached
to it.

1 Speucer sesms unable 1o give a satisfactory answer
to the objection raised by himself against his view cf
the Moral Sense, “how from an impuise to behave in
the way we call equitable, there will arise a perception
that such behaviour is proper—a conviction that it is
go0d.” (Social Statics, original ed., p. 26.)
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- Supposing for the sake of argument we
grant to Spencer that his view of the nature
of Intuitionism is on sound lines, the difficul-
ties that he has to face on a purely intuitional
basis are very many. As a Utilitarian, Spen-
cer accepts the “greatest happiness” principle
as the ultimate end of human action; and
this principle, on the intuitional theory, must
be the one clear intuition of the Moral Sense.
But it is a well-known fact that, in spite of
the attempt of Sidgwick and others to recon-
cile Hedonism with Intuitionism, Intuitionists
on the whole are not agreed in regarding
“greatest happiness” as a moral intuition,
To may of them, the disproof of psychological
Hedonism is sufficient evidence of the intrinsic
irreconcilability of the ‘“greatest happiness»
principle and Intuitionism. To say inreply
to this thateventually Utility and Intuitionism
will exactly coincide with one another, is not
cnough. How about the present moral con-
gciousness of those to whom pleasure is not a
value in itself ? In the words of A. W. Benn:
“To declare pleasure a neccessary form of
moral intuition must be pronounced a piece
of unwarrantable dogmatism.”!

Even if we grant to Spencer for the time
being that Happiness may be regarded as a
“necessary form of moral intuition,” the impor-
tant question how we shall relate Justice to
Happiness, remains to be answered. Spencer’s
answer, of course, which is implicit in all his

1 Mind, Vol. V, O. S.
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ethical writings is that Justice is the chief
means to the attainment of Happiness, and
this in spite of his repeated assertion in Social
Statics that Justice is the one clear intuition
of the Moral Sense. But to this answer Intui-
tionists in general do not agree. To them
Justice is a value in itself and 1s to be sought
for its own sake. “Utility is not their stan-
dard, pleasure is not their motive.,” (A. W.
Benn). They may be ready to grant that
happiness or pleasure is one of the by-products
of Justice. But to say this is not to establish
the relation of means and end between Justice
and Happiness. How far removed Spencer’s
position is from the intuitional demand that
“justice be done, though the sky should fall”
is seen is his belief that in the predatory state
antecedent to the social state (if it is proper
at all to speak of such stages in Social Ethics),
an impulse opposite to that of Justice was
required for survival, and hence was relatively
right for that state. A corollary of this
position which suggests itself to us is that
if Justice is thus of relative value, dependent
on its conduciveness to survival and, in turn,
to Happiness, its value will cecase if and when
itis no longer an aid to survival and to happi.
ness. But “Intuitionists,” says Benn, “will
continue to maintain that the consciousness
of moral obligation has nothing todo with
what experience tells about the general conse-
quences of actions....They hold that rightness
and wrongness are intrinsic qualities of
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actions, which on being perceived become
motives to perform or to abstain from them.”*
Once more, to the Intuitionists, the assertion
“This is right» is the same as saying “I ought
to do it.” But the sense of obligation in
Spencer’s ‘scientific’ Ethics, as already seen,
belongs to the intermediate stages of morality
and will entirely disappear in the final state.
Perfect morality to him is spontaneous or
instinctive morality. DBut to this view, Intui-
tionists in general are sure to demur,

Let us for the sake of advancing argument
concede to Spencer that Intuitionism has no
objection—theoretical or practical—to regard-
ing Justice as a means to Happiness, and
ask ourselves what definition it can give us
of Justice. Turning to Mill’s Utilitarianism,
we find the statement that ¢The philosophic
supporters of intuitionism are now agreed
that the intuitive perception is of principles
of morality and not of the details”2 That
this judgment of Mill’s is by no means an
exaggeration can be shown by reference to
other prominent writers.3 Spencer’s theory
of Justice, on the contrary, which is closely
connected with the conception of the perfect
man in the perfect society, professes to
give a formula of justice applicable to
all times and places. In Justice (Part IV),

1 Mind, vol. V, O. S, pp. 504:5. 2 p. 28.

3 See Rashdall—Theory of Good and Evil, vol. I,
Sidgwick—Methods of Ethies, Bk. III, Ch. XIII, See.
tion 3.
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Spencer d>finitely claims that his formula
of justice is *“an immediate dictum of
the human consciousness after it has been
subject to the discipline of a prolonged social
life,”! though he adds that it is “relatively
vague” and requires “methodic criticism.”
Even if we waive the advantage to be derived
from this passage on account of the qualifica-
tions introduced, there are ample proois to
show the peculiar place assigned to justice by
Spencer. Justice, to him, as already seen in
Social Statics,® is the one clear intuition of the
Moral Sense, which is perfectly free from
ambiguity. It is capable of ‘“the greatest
definiteness” or of ‘“exact ascertainment.”
It is different from other ethical princi-
ples—Prudence and Beneficence—in degree
as well as in kind, for they lack its definite
intuitive character and are incapable of
specific definition until the advent of the
perfect man. A clearer proof of the intuitive
character of justice (including that of the
formula) is found in a statement in Justice
where Spencer sums up the two deductive
arguments in support of the law of equal
freedom : “ By inference from the laws of life
as carried on under social conditions, and by
inference from the dicta of that moral cons-
ciousness generated by the continuous disci-
pline of social life, we are led directly to
recognise the law of equal freedom as the supreme
moral law.”3,

1 p. 60. 2 pp. 90-1. 3 Justice, p. 155.
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1f the above argument against Spencer to
the effect that our moral intuitions can at best
give us only an abstract principle of justice
that will be incapable of reduction toa
formula of immediate application, is true, we
may agree with writers like Sidgwick who
content themselves with defining Justice in
very broad terms and think that the only
certain element in it is that we ought to treat
similar cases similarly, or negatively, that
“different individuals are not to be treated
differently, except on grounds of universal
application.”! In other words, we may say that
the principle of justice from an intuitional
standpoint, is irreducible to anything beyond
the law of equity or impartiality, and that
this law might be written under the princi-
ples of justice “as an explanatory commen-
tary 2 But it is notorious that Spencer’s
mechanical and absolute formula of justice,
the law of equal freedom, is in violent conflict
with this explanatory commentary. It pays
little or no attention to the importance of
individualising persons and of finding out
what is just for each of them as members of a
common society. Ii other words, it ignores
the importance of what Rashdall calls equali-
ty of consideration; it groups people together
irrespective of their conditions or their moral
and social needs.

1 Sidgwick : Methods of Ethics, p. 494.
2 J. 8. Mill :Wiilitarianism, p. 58.
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The points of criticism that we have
advanced so far against Spencer’s theory of
the Moral Sense in its relation to the principle
of justice have been of a general character.
We shall now turn to an examination of the
detailed ways in which Spencer arrives at his
formula of justice from his intuitional pre-
mises. This means that we should direct
attention to the “three routes” that we
expounded in Part I, Sect. 1, Ch. I. Itis true
that Spencer does not use these methods
extensively in his later writings, but, since
they are assumed all through, it is necessary
to examine them, however cursorily, in our
criticism, These methods, it will be remem-
bered, are: (1) reasoning “our way from those
fixed conditions under which alone .... great-
est happiness can be realised;” (2) drawing
“our inferences from man’s constitution, con-
sidering him as a congeries of faculties;” (3)
listening “to the monitions of a certain mental
agency, which seems to have the function of
guiding us aright in the matter of right
social relationships.” It is mneedless to
say that the first of these methods gives in
a nutshell the plan of those parts of Prin.
ciples Of Ethics which deal with Prudence,
Justice, and Beneficence (Parts 11I-VI), writ-
ten about forty years after the completion of
Social Statics; the second links itself to the
chapter on the Biological View in the Data
(Ch. VI'); and the third has intimate relations

1 Social Statics p. 103.
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with the chapterson the Sentiment of Justice and
the Idea of Justice in Part IV, chs. IV and V.

It is in our exposition of the first method
more than of the other two, that we saw the
wide gap that there exists between Intuitionism
and Spencer’s supposed deductions from it.
We agree with Spencer in regarding the
social state as a fixed condition of existence,
but we disagree with him in the interpretation
that he puts on it. It seems to us more reason-
able to think that a moral consciousness would
give us an intuition as to the true place of the
individual in society than that it would provide
us with a conception of society as composed of
an aggregate of individuals, each individual
having his own particular “sphere of activity.”
It is not likely that Spencer meant to refer
his view of the social state to his doctrine of
the Moral Sense. But, in any case, itisa
notorious fact that, in spite of his elaborate
use of the idea of a social organism and his
tendency to take metaphors too literally,
Spencer fails to reconcile the apparent anti-
thesis that there is between self and “other-
than.self.” Kven in The Principles of Ithics,
where Spencer definitely admits the biological
principle of race-preservation and realises that
no complete separation can be effected between
individual ethics and social ethics, he adheres
to the pre-evolutional, intuitional classifica-
tion and treatment of morals. The mechanical
conception of each individual having his own
‘sphere of activity’ which underlies Spencer’s
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principle of justice, is retained to the very
end. Not a word is said about justice in the
field of non-competitive goods like moral
goods, where the notion of a mechanical sphere
of activity and the ideal of proportioning
returns to labours will be plainly inapplicable.
What, for instance, ought to be the social
returns to a person who helps to strengthen
the bonds of society by incessantly preaching
and practising such social virtues as trust-
worthiness, mutual good will, a sense of group
solidarity, etc? Can the good that he does
be measured by any market value ?

Leaving aside for the moment Spencer’s
conception of the social state, let us turn to
his derivation of the principles of morality
governing it. What we find here is that
v.pencer believes that justice alone is a clear
intuition of the Moral Sense and that other
principles like Frudence and Beneficence lack
this intuitive character.! But in doing so,
Spencer runs counter to the opinion of moralists
who call themselves Intuitionists and to whom
Beneficence (and possibly Prudence), just as
much as Justice, is an intuition of the Moral
Sense. Thus Butler,says Prof. Sor ey, contends
“for an original principle of benevolence
towards others in human nature, as well as
self-love or care for one’s own interests and
happiness.”? Spencer does not give any reason
for excluding Beneficence from the purview

1 Cp Sociul Statics, Part 1I, Ch. V, Section 2.
2 Fthics of Naturalism, p. 81.
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of the Moral Sense. It is more than likely
that this arbitrary exclusion is one chief
reason for the conflict that there is between
Justice and Beneficence in his treatment of
them. For if he had treated them both as
axioms of the Moral Sense there could be no
real contradiction between them—however
much they might differ from one another—
because of the truth that first principles are
incapable of contradicting each other. In
the words of Calderwood: “Benevolence and
Justice, as they describe quite distinct forms
of action, cannot contradict each other,”!
Speaking of the intuitive principle of Justice
alone, we may say that Spencer’s law of equal
freedom fails to meet every one of the require-
ments of an axiom proposed by Sidgwick,
that it should be (a) stated in clear and precise
terms; (b) really self-evident; (c¢) not conflict:
ing with any other truth; and (d) supported
by an adequate ‘consensus of experts.»2

The second method, as we have seen earlier,
arrives at the law of equal freedom through
an argument based upon the exercise of
faculties. As this argument has a patural
affinity to the biological view of the Principles
of ILthics, and the early part of Justice in
particular, we may postpone a full considera-
tion of it till we come to the next chapter
which deals with the doctrine of Evoluticn.
But, in the meantime, looking at it from the

1 Handbook of Moral Philosophy, p. 61.
2 Me:hods of Ethies, Bk. I1I, Ch. XI, Scetion 2
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intuitional point of view, we may say that
there is no special reason why the Moral Sense
should lay down that the law of equal freedom,
as interpreted by Spencer, is the best way of
the members of a society achieving their
“greatest happiness” through the exercise of
faculties. It seems more reasonable to think
that the Moral Sense, if it dictates ‘‘greatest
happiness” as an end at all, will lend greater
support to the alternative formula which
Spencer rejects, viz, limiting “the right of
each to exercise his faculties, by the proviso
that he shall not hurt anyone else,”! than to
his own. Thus Plato in his Republic says:
“If aman says that justice consists in repaying
a debt, meaning that a just man ought to do
good to his friends and injure his enemies, he
is not really wise; for he says what is not true,
if, as has been clearly shown, the injury of
another can be in no case just.” 2 In support
of his formulation of justice, Spencar, of
course, says that it is the surest way of
securing the “normal” faculties of man and
of abolishing his “abnormal,” faculties. But
as the sequal will show, the difficult terms
“pormal” and “abnormal,” in Spencer’s usage,
turn out to be pretty nearly tautologies. A
faculty which manages to survive comes to
be regarded as normal and a faculty which
fails to do so, as abnormal. If this inference
of ours be correct and if, as Spencer says, the

1 Social Staties, p. 78,
2 Bk, I, p. 375 Jowett’s translation.
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purpose of justice is to hasten the time when
“true self-love and social (shall) be the same,”
the alternative formula of justice which forbids
the infliction of injuries on others may be
regarded as a surer and quicker way of
reaching the desired end than Spencer's law
of equal freedom. Furthermore, a formula of
justice which takes no account of a person
voluntarily hurting the “normal feclings of
his fellows” in exercising his legitimate rights
and which makes no provision against the
infliction of injury upon oneself, cannot be
an intuition of the Moral Sense, and cannot
be just. But yet Spencer contents himself
by saying that “further qualifications of
the liberty of action thus asserted may be
necessary, yet... in the just regulation of a
community, no further qualifications of it can
be recognised.”!

We now go on to the third method, and
there find that Spencer definitely comes back
to his doctrine of the Moral Sense, but Moral
Sense of an impoverished kind. The old
conception of the Moral Sense as an ultimate,
which was presented in the second chapter of
the Introduction, is tacitly given up and the
conception that we now get ofit is of a special
faculty by virtue of which a person “tends
both to assert his own rights and to recognise
the rights of others”.? And it is to this latter

1 Social Statics, p. 103.

2 E Albee: A History of English Utilitarianism,
p- 284. '
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conception that Spencer really adheres to the
end of his ethical and political writings, In
the final analysis, Spencer practically reduces
the Moral Sense to an “instinct” of personal
rights, the “instinct” of sympathy being much
later in origin and somewhat of a fictitious
character to the end- Thus in Social Statics
we saw that Spencer reiterated the assertion
that, in order to understand the social aggre
gate, we must first understand the units of
which it i3 an aggregate, and that the one
sure element of these units is their “instinct
of personal rights.” Taking this individual-
istic point of view, it is not surprising that,
in spite of his assumption of a Moral Sense,
Spencer finds it difficult to account for the
sentiment of justice without enlisting the co-
operation of sympathy, sympathy itself being
viewed as the obverse side of the instinct of
personal rights and a late acquisition of the
race. Thus, observes Spencer : ‘‘the sentiment
of justice is nothing but a sympathetic affec-
tion of the instinct of personal rights—a sort
of reflex function of it.»!

Apart from the defects of assigning to
sympathy a much later origin than what is
really the case in the history of man’s moral
growth and of regarding it as merely the
obverse side of the egoistic instinct of personal
rights, Spencer, in his Social Statics at least,
gives no adequate reason why or how man
has come to be sympathetic. All that he

1 Social Statics, p. 97,
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seems able to say there is that ‘since men
are bound to feel more or less like each other,
in similar circumstances, they must end by
feeling for each other.»! But how this transi-
tion is effected, as Dr. Albee points out, is
left almost a mystery. In Jusuce, however,
an attempt at an answer is made in the
conception of the pro-altruistic sentiment
of justice. There we are told that man starts
with an egoistic sentiment of justice (a phrase
corresponding to theinstinct of personalrights),
and that social sentiments which come into
existence through his dread of social dislike,
dread of legal punishment, dread of Divine
vengeance, and dread of retaliation in the
social state, give rise to sympathy and that
this sympathy, in turn, produces the genuine
altruistic sentiment of justice. Whether or
not this account may be true psychologically,
what we are concerned with is that neither
in Social Statics nor in Justice is there any
convincing reason given why we ought un.
conditionally to obey the voice of sympathy
or that of justice. What we are given to
infer is that as far as the individual is con-
cerned, he has a ready-made instinct of
sympathy (or altruistic sentiment of justice)
and so if he is sympathetic, that is the only
natural and spontaneous course for him to
follow. This might very well be the ideal to
aim at; but it is clearly not [ntuitionism.

1 Albee, p. 335.
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Intuitionism receives an even more severe
blow in Spencer’s transition from the Sentiment
of Justice to the Idea of Justice. The general
sentiment of justice, to use the phraseology
of the Principles of Psychology, has been
defined as “the condition of equilibrium which
the egoistic sentiment and the altruistic senti.
ment co-operate to produce.” But the impor-
tant question is, at what point in the apparent
struggle between these two seemingly oppos.
ing tendencies, is the equilibrium to be found ?
Or, how is the idea of justice to be ascertained ?
The surprising answer given by Spencer is
that experience shows us that there are cer-
tain limits beyond which our fellow-men will
not tolerate interference and that liberty to
act within these limits constitutes the idea of
justice.! If this were true, we might well
agree with Dr. Albee when he says that
“there would inevitably be a different idea
of justice for every race, if not for every
minor social group, for the degree of human
long-suffering is plainly a variable.”2 Once
more, fear of man, which seems here to be
placed at the basis of the idea of justice is
not in accord with Intuitionism, "for no Intui-
tionism of any description;believes that its
dictates are directly or indirectly due to
fear of any kind.

Before we take leave of Spencer’s handling
of Intuitionism in its relation to the prin-
ciple of justice, we must say a word about the

1 Justice, ch. V, sect. 21. 2 p. 339.
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transmissibility of moral feelings on which
he continually harps in the Principles of
Ethics. Deferring consideration of the biolo-
gical aspect of the subject to the next chapter,
we may say that even if we are prepared to
admit that our “moral faculties have resulted
from inherited modifications caused by accu-
mulated experiences,”! we are not freed
from the difficulty of explaining how these
faculties, which are interpreted ‘“as caused
by experiences of utility,” 2 can be a suve
guide for the future. They are certainly a
good index of the past and, at best, may be a
good guide for the immediate present. But so
long as man (who, according to Spencer him-
self,) is still far from the perfect state and has
to undergo continuous adaptation before
reaching it, it is difficult to sec how his
present moral faculties, wbich are conse-
quences of past utility, can serve future
utility as well. Illustrating this difficulty
from the principle of justice, we may say that
even if we agree with Spencer, for the time
being, that his law of equal freedom is “an
immediate dictum of the human conscious-
ness after it has been subject to the discipline
of prolonged social life,” there is no guarantee
that it will continue to be an tmmediate dictum
for all time to come.

1 Data, p. bb. 2 Psychology, p. 620.
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(2) Derivation from the Principles
of Biology.

We now proceed to consider the claim
made by Spencer that his theory of social
justice is directly deduced from the theory of
evolution. In doing this, it is first of all
necessary to be clear in our own minds as to
what we exactly mean by evolution, for
evolution, as is well-known, is a very complex
affair, and itis failure to note this primary
fact that accounts for Spencer’s one.sided
conclusion that the law of equal freedom is a
direct deduction from the theory of evolution.
By evolution to.day we do not simply mean
development in general, but development of
the particular kind made familiar to us by
Darwin, viz., development through the natural
selection ‘“‘of those varieties of living beings
which happen to the bestfitted for survival in
the struggle for existence.”! Spencer clearly
adopts this Darwinian view of evolution in his
later ethical writings, but it remains to be

1 Sorley: Ethics of Naturalism, p. 141.



DERIVATION FROM BIOLOGY 115

seen to what extent his alleged deductions
from it are valid.

Before we proceed to a detailed examina-
tion of the first few chapters of Justice,
where Spencer states what seems to be a clear
and concise view of the biological basis
of justice and which we have expounded
in Part 1, we may mnote three general
considerations which seem to throw some
doubt on the causal relation posited by
Spencer between the theory of evolution and
his particular formula of justice. The first
of these is an inference which seems to force
itself upoun us in passing from Social Statics to
Justice  In both of these writings Spencer is
greatly concerned with an exact definition of
the notion of justice and in both of them, in
spite of the use of such diverse methods as the
intuitional and the evolutionary respectively,
he curiously arrives at an identical definition
of it, except for a slight verbal change. This
fact, in itself, does not prove anything in par-
ticular. If it proves anything at all, it proves
according to Spencer, the supreme importance
of his formula of justice by establishing more
than one way of reaching it. But when we
take this fact in conjunction with the con.
clusion which we sought to establish in our
preceding discussion on Spencer’s treatment
of Intuitionism that Spencer seems to use
the intuitional method more or less as a con-
venient garb for presenting an independent
theory of justice, we are led to suspect whether
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the evolutionary method also may not be
used in the same way by Spencer.

This suspicion of ours receives additional
support when we come to the second consi-
deration, that in Social Statics which was
published some forty years before the publica-
tion of Justice and in which, according to
Spencer himself, the ‘biological origin for
ethics” which is “definitely set forth” in Justice,
is “only indicated,” the essential features of
the “evolutionary principle” which enter into
his formulation of justice, are already found
in a fairly well-developed form. Thus already
in Social Statics, Spencer “recognises the ‘stern
discipline of nature> which eliminates the unfit
and secures the maintenance of a constitution
completely adapted to surrounding conditions,
and it is in the name of such discipline that he
attacks the system of Poor Relief.n! In the
name of the same discipline he also attacks
State-colonisation, State education, State care
of public health, and State regulation of
industry. It is not necessary for our purpose
to examine at length how Spencer came by
this evolutionary idea of the survival of the
fittest years before the announcement of
Darwin’s epoch.making theory of natural
selection. But a study of the early writings
of Spencer in comparison with his later writ.
ings, makes it seem more than probable that
Spencer started with a universal physical

1 Ernest Barker, Political Thought in England from.
Spencer to To-day, p. 92,



DERIVATION FROM BIOLOGY 117

evolution, with its central ideas of perfect
equilibrium, *individuation,” adaptation to
environment, and possibly survival of the
fittest in some vague form, and that, later,
when he discovered that the same central ideas
could be illustrated by biological evolution,
he included it under his single, all.embracing,
physical evolution. Whether this view of
ours, which is corroborated by l&. Barker, be
correct or not, a suspicion which grows upon
us in following the development of Spencer’s
ethical and political thinking, as recorded in
his essay on the Filiation of Ideas and in his
Autobiography, is that Spencer, early in his
life, had formed certain definite conceptions
on matters of social justice, which were fully
expressive of his extreme individualism, of his
utter lack of respect for authority, and of his
inborn aversion to traditional ideas and senti-
ments, and that later, when he came to give
articulate reasons for his beliefs and to
construct a system out of them, he uncon.
sciously chose suchmethods as would illustrate
and amplify the conceptions that he had
previously formed—whether the methods were
evolutionary (physical and biological), intui-
tional, or supernatural. Itis only in the light
of such an interpretation as this that we
can understand what seems to be Spencers
uncertainty in determining for himself what
precise part the theory of biological evolution
had played in his ethics and how early that
part had been played. Thus, in his Preface
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to Justice, as we have already said, Spencer
says that the ‘biological origin for ethics” is
only indicated in Social Statics; and yet in his
Filiation of Ideas, where he traces the evolu-
tion of his own mind, Spencer asserts that
“throughout the whole argument (of Sucial
Statics) there is tacitly assumed the process of
Evolution, in so far as human nature is con.
cerned. There is a perpetual assumption of the
moral modifiability of man, and the progressive
adaptation of his character to the social state.
It is alleged that this moral evolution depends
on the development of sympathy, which is
held to be the root of both justice and bene-
ficence.... There is also a passing recognition of
the Survival of the Fittest.”! It is possible to
account for the inconsistency contained in the
latter quotation by saying that it is a case of
reading backward on the part of Spencer, but
what seems more than probable is that, having
arrived at the essential features of his theory
of justice without the aid of biological evolu.
tion and having later accidentally found in
this biological evolution a re-inforcement of
his original views, Spencer failed to keep the
two separate from one another and had indeed
come to imagine that the relation of cause
and effect had existed between them from the
very beginning. A further proof of Spencers
uncertainty as to the part played by evolution
in his ethics can perhaps be detected in the

1 D. Duncan: The Life and Letters of Hcrl:e:rt
Spencer, p. 540,
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confession that he makes in his Preface to
Negative Beneficence and Positive Beneficence
(Parts VI and VII of the Principles of Ethics),
where he says: “The Doctrine of Evolution
has not furnished guidance to the extent I
had hoped. Most of the corollaries, drawn
empirically, are such as right {feelings,
enlightened by cultivated intelligence, have
already sufficed to establish.”

A third concideration to which attention
must be directed, which also throws consider-
able doubt on the close connection posited by
Spencer between the doctrine of evolution and
his theory of justice, is the way that Spencer
relates his evolutionary conception of justice
to the non.evolutionary theory of an absolute
state. If it be true, as Spencer says it is, that,
in order to know what justice is for us here
and now, we must first discover what justice
is for the ideal man in the ideal state, that, in
other words, the meaning of justice in the
transitional state is inexplicable without
knowing the meaning of justice in the ultimate
state, it is extremely doubtful whether the
same theory of justice can be legitimately
derived from the doctrine of evolution.
Expanding the matter somewhat at length,
we may say that there appears to be a self-
evident contradiction in a theory of justice
which claims to be derived from evolution,
but which at the same time starts with a
doctrine of the absolute state, which uses such
non-evolutionary methods as the arbitrary
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fixing of a point in the circle of evolution and
dissolution as end and the interpreting of the
earlier in evolution by the later and such non-
evolutionary ideas as “a definite and therefore
stationary goal” (K. Barker), a perfect and
final adaptation, and a complete equilibrium
or static repose. In spite of this argument,
however, we find that, in point of fact, Spencer
in his Justice, manages to deduce his theory
of justice from the doctrine of evolution. But
this, it seems to us, he does by temporarily
setting aside the conception of the absolute
state with its non-evolutionary basis and by
confining himself to a contemplation of the
modes of survival.

The three general considerations which we
have stated so far, in a somewhat dogmatic
form, can, at best, only predispose us in favour
of suspecting the causal relation posited by
Spencer between the doctrine of evolution and
his theory of justice. They do not definitely
disprove it. We must, therefore, now turn to
an examination of the theory of evolution in
detail to see whether it may not after all be
possible to establish an essential relation
between evolution and Spencer’s ideal of
justice. In doing this, of course,itis necessary
to keep the bilogical facts adduced by Spencer,
and expounded by usin Part I, as the basis
of ourdiscussion. The particular points which
we seek to establish are: (1) that Spencer is
able to deduce his theory of justice from the
doctrine of evolution only by a skilful selection
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of biological facts; (2) that if the facts of
biology, which Spencer omits or pays little
attention to, are taken full account of, a
totally different theory (or even theories) of
justice can be established; and (3) that, even
using Spencer’s own biological premises and
methods, opposite ideals of justice can be
worked out with equal elaborateness and equal
ingenuity. These three points are not very
different from one another; and consequently,
they are often likely to run into each other.
They all illustrate the same general truth
that the facts of survival are so numerous,
and their interpretatiors so varied, that almost
any ethical theory of social justice can derive
its support from some of these facts and their
interpretations. The only important reagon
for listing under three different heads the
same general truth, is to emphasise the
weakness of Spencer’s evolutionary proof by
coming to it from slightly different angles of
attack.

We shall now take up the first two points
of our criticism and treat them together.
From our exposition of the first few chapters
of Justice, it will be remembered that
Spencer’s conception of justice is that it is
merely “a further development of sub-human
justice.”* This position prima facie strikes us

1 It is open to us to refuse to accept this position of
Spencer’s on the ground that “the differences between
oursclves and our nearer or remot-r relatives are just
as real and significant as the fact of the common
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as rather strange because justice is the very
last thing that we expect to find among
animals. In the words of Calderwood:! “It
would secem that the very success of the
Darwinian theory depends upon absence of
any approach to justice in aunimal life. The
masterfulness of force is the thing most
conspicuous as we mark the conduct of
animals, TFood is the reward of fight; what
is to happen to the one who is beaten is matter
of no concern for the one who has secured a
good 1epast. On any definition of justice that
can be offered, it would seem clear that any
regard to it is impossible under conditions of
animal life.”

In our exposition we noted also that
Spencer’s theory of justice concerns itself only
with the relationships of adult life, and that,
in the final analysis, it is practically reducible
to the principle of “non-interference with the
free activities of othersr—interference being
justifiable only in the enforcement of contracts
voluntarily made, because such interference,

ance-try” (ivolution in the Light of modera Knowl:dge,
Ch. X1 by Prof. A, E Taylor, p 453) and that, therefore,
there 1s no legical necessity for human justice to be
merely “a further development of sub-human justice ’
But, in reply to this, Syencer would probably say that,
from his point of view, if the human species is to
survive and pro-per, the rules governing such survival
and prosperity cannot in principle be different from the
rules of survival and prosperity governing the lives of
lower animals.

1 Philo:ophical Review, Vol. I, p. 243.



DERIVATION FROM BIOLOGY 198

when necessary, is, according to Spencer,
absolutely essential for the proportioning of
benefits to efforts, by means of which alone,
he believes, the existence and prosperity of
society and, in turn, of the individual, can be
secured. Our purpose now is to see to what
extent this particular conception of justice
is legitimately derived from the doctrine of
evolution.

Let us for & moment agree with Spencer
that the principle ot human justice has its
close counterpart in “animal ethics” and “sub-
human justice” and that its dictates are to
be applied only to the relationships of adult
life. But the question of supreme inportance
for which we seek an answer is, how can we
formulate a theory of justice which will have
its application both to human beings and
animals in general ? Spencer’s answer is that
he is able to find a solution to a universal
theory of Justice in the biological fact of
survival, ¢. e, in the fact of the preservation
and development of the individual and the
group to which he belongs. But Spencer
overlooks the fact, that, stated in this form,
his solution is subject to certain serious de-
fects. [irst of all, 1t brings him into conflict
with his own theory of absolute ethics, for,
justice which depends for its interpretation on
such a relative conception as preservation or
development, cannot be absolute. Yet Spencer
contends that hisformula of justiceis the same
in therelative as well as in the absolute state.
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Secondly, even if for the sake of simplifi-
cation, we cut asunder the connection between
justice and absolute ethics and concern
ourselves only with justice in the relative
state, we are confronted with the truth that
survival is a complex matter, and that it has
been attained through various ways. Thus,
as Josiah Royce observes: “Kven human
evolution exemplifies for us all sorts of ethical
products; and many of them survive even
unto this day, and will long survive .... The
Chinese and the Prussians, the Czar and
the American political boss, the wise and the
mighty, the pure in heart and wreckers of
railroads, are all alike survivals, are
adapted to some sort of environment,
are the products of ages of evolution,
Approve on ideal grounds of any of
these types, as against its opponent, and
nothing is casier than to show how, in the
course of evolution, the stars in their courses
and the tendencies of the ages have wrought
and fought to bring to pass just this pro-
duct.”t 1f the doctrine of survival, then, is
thus a very plastic doctrine, we have good
reason to suppose that Spencer, who professes
to found his theory of justice on that doctrine,
can do so only by skilfully selecting such
facts of survival as would fit his case. Thus
if Spencer, for instance, were not an indivi-
dualist before he was an evolutionist, he could
have taken such biological facts as the

1 International Journal of Ethies, II, p. 121.
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survival of parasites or survival and progress
of the group through selfsacrifice and sociali-
ty or ‘“evolution by degeneration” (Prof.
Taylor), and developed out of them totally
different theories of justice.

In the third place, if justice, as Spencer
understands it, is in the last resort practically
the same as the survival of the fittest, in that it
consists largely in letting individuals take the
natural consequences of their actiong, we have
a right to ask Spencer whether his theory of
justice should not call for a “free field for the
operation of natural laws ?” (E. Barker). This
question is extremely important in the case of
Spencer, because, in his doctrine of evolution,
the truth indicated by such facts as sexual
selection among higher animals, active adap-
tation of man to environment and of environ-
ment to man, viz., the truth of what has been
called intelligent or purposive selection, plays
little or no part.! Yet when he comes to
treat of justice, Spencer seems to be of the
opinion that, instead of letting natural selec.-
tion do its own work of selecting those who
happen to be constitutionally best fitted in
each generation for life struggle, the State
(or purposive selection) should be summoned
to do part of its work, to the extent of enfor-
cing the fulfilment of contracts of exchange

1 If the civilised man, as Prof A. E. Taylor ob-
perves, finds that his environment and his felt wants are
at variance, he “sets to work not to change himself but
to transform the envircnment” (Evolution in the Light
of Mcdern Knowledge, p. 449).




126 SPENCER’S THEORY OF SOCIAL JUSTICE

voluntarily made and of providing protection
against external and internal enemies. But,
in summoning the “interference” of the State,
Spencer seems to forget that his natural
selection ceases to be “natural” and, what is
more, that the differences between his view
and that of his opponent, the extreme State
Socialist, ceases to be one of principle, and
turns out to be one of detail. As Rashdall
observes: “There is no difference in principle
(though, of course, there may be wide
difference in their empirical justification)
between the protection of life and property,
together with the restricted voluntary ‘bene.
ficence’ for which Spencer contends, and
the interferences advocated on utilitarian
grounds by the most advanced champions of
Socialism.! A question which gces to the
very root of Spencer’s doctrine of social
justice, in particular, and of his ethics, in
general, is this—if the operation of natural
selection may be set saide by man’s reflective
intelligence and forethought, at what point in
its process is this supersession to come to a
stop? In other words, if Spencer’s theory
of social justice has no objection to the State
or society providing such artificial conditions
as the enforcement of contracts and protec.
tion against external and internal enemies,
within which natural selection may operate,
why should it object to a complete superses-
sion of natural selection by rational selection,

1 The Theory of Good and Evil, Vol. II, p. 389,
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except it be on empirical considerations?
Adapting the argument of T. Huxley to the
context, why should justice object to human
endeavour being directed ‘“not so much to the
survival of the fittest, as to the fitting of as
many as possible to survival 1

We have used the idea of natural selection
so far in the sense in which Spencer himself
seems to use it, wviz., freedom from human
intervention. Butitis sometimes said that
this meaning of Spencer’s is not valid even on
a purely evolutionary basis; for, it is argued
that man's intelligence has come into being
in the course of evolution and has survived
because of its great utility value and that,
therefore, to exercise one’s intelligence in the
ordering of society, on the well-being of
which depends the well being of the indivi-
dual, is more natural than to leave the pro-
gress of society to the mercy of accidental
variations and chance adaptations. If this
interpretation of the evolutionary method be
correct, if, in other words, man’s instinct is
no more naturel than his reason and it is
natural for human beings to be artificial,
Spencer’s theory of justice loses aconsiderable
part of its suppesed evolutionary foundation.
Justice is no longer capable of such precise
expression as “superiority must be allowed to
bring to its possessor all the mnaturally.result.
ing benefits, and inferiority the naturally.

1 Quoted in Sorley’s Recent Tendencies in Ethics,
p- 46.
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resulting evils,”! for what in the realm of
human intelligence is the meaning of such
expressions as ‘naturally-resulting benefits:
and “naturally-resulting evils,” itis difficult
to say. The struggle is no longer between
individuals as such. But it is between a
lower set of ideals, sentiments, and views of
life, and a higher set as they arc interpreted
by reason. Justice may still demand the
withholding of exceptional advantages from
the weak and inefficient members of society,
but such withholding will be not for the sake
of letting blind natural selection have a full
sway among human beings, but in the name
of a higher good.

With the point of view in the above para-
graph as his starting point, Prof.S. Alexander
who, like Spencer, believes in the evolutionary
interpretation of ethics, develops a line of
argument which in totally opposed to Spen-
cer’s theory of justice. It is instructive to
state this argument,2 however briefly, not
because we agree with 1it, but because of the
lesson it teaches in showing how wvaried the
interpretation of natural selection may be.

Natural selection, as popularly understood
means “‘a crucl and heartless doctrine” which
seems to “reduce life to a succession of inter-
necine conflicts ;»3 but this interpretation of

1 Quoted from a letter to W. H. Mallock, written
by Spencer in 1898, included in Duncan’s Life, p. 408.

2. International Journal ot Ethies, vel. IT, pp.409 439.
3 p. 410,
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the doctrine, Alexander argues, is not valid
in the realm of human intelligence, where the
progress of society is brought about not
through accidental variations and elimination
of the unfit, but through the conscious effort
of reformers of societies who use persuasion
and education in helping people to reach
higher levels. Natura! selection in human
affairs does not consist in the destruction of
individuals as such, but in the adoption by
society of those social ideals which are
“really suited to the needs which are felt.,’!
One ideal is accepted and another rejected
on the basis of their conduciveness to social
welfare. The weak and useless members of
society are not ecliminated, but are helped
to become strong and useful. A war is waged,
not against their bodies, but against their
ideals and sentiments which make them what
they are, for wnatural selection in human
affairs, as said before, “does not suffer any
mode of life to prevail or persist but one
which is compatible with social welfare.”
Natural selection as such is neither optimistic
nor pessimistic, though it is on the side of
constant amelioration. It “makes neither
for a competitive nor co-operative or collec-
tive structure.” In the early history of human
civilisation, when constant warfare was the
order of the day, “the presence of a large
body of weak though otherwise useful persons’”
was “a source of weakness to the whole,?

1 p. 417. 2 p. 429.
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and hence such people were got out of the
way. And in the last century, with the
movement of disintegration, “the system of
competition of individual left free to fight
with individual”! came into being, not
because of itsintrinsic superiority, but because
“the State in its wisdom discovered that its
work was best done by leaving individuals
free to get for themselves as much as they
could, irrespective of their fellow-citizens.””2
Itwas not a free and unrestrained competition,
Neither was it the kind of Individualism
advocated by Spencer, according to which,
“the lazy, the improvident, the maimed,
deserve their fate, and in going under they
leave society stronger”—a doctrine which at
no time has “been enforced cousistently.»3
It was a legitimised competition. But now
when such competition is found to be incom-
patible with social welfare, a new ideal, viz.,
collectivism, tenderness for the unfortunate,
is coming into existence. This ideal will
soon establish itself and displace competition,
because “it possesses certain characters by
which ¢t appeals more to the minds of men than
other plans of life,”* and is adapted to the
conditions of existence. According to this
ideal, the weak will be helped to become
strong, and *“each person shall do honestly
the work for which he is best fitted.” If he
refuses, morality will use “the instrument of

1 p. 429, 2 p. 430,
3 p. 4217, 4 p. 418
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punishment in order to reform him or if he is
incurable, to render him incapable of mischief,
like a lunatic or an idiot.”! Justice will no
longer mean the subjecting of each individual,
irrespective of his circumstances, “to the
effects of his own nature and consequent con.-
duct” (Spencer). It will no longer indiscri-
minately group together the wreckers of
scciety, the persistently lazy, and the incur.
able mental defectives with the poor and
unfortunate who are such through no assign.
able fault of their own.

It is not necessary for us to go any further
with this argument of Prof. Alexander’s.
We have said enough to show that it is
possible to deduce from the doctrine of
natural selection a theory of justice totally
different from Spencer’s. Although we may not
agree with Prof. Alexander in the very wide
interpretation that he puts on natural selection
and would prefer to use the phrase ‘“‘rational”
or “purposive” selection in many of the places
where he uses “natural” selection, we have to
recognise the fact that to speak of natural
selection in the sense of an unlimited and
unrestrained competition, in the case of man,
is meaningless. Kven our commercial com.
petition, we have seen, is a ‘“legitimised»
competition. Moreover, it would appear that
with the appearance of reflective man on
the stage of evolution, natural selection by
necessity gives birth to purposive selection

1 p. 429.
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and soon wipes itself out in favour of its
progeny.! A general conclusion, then, to
which these considerations lead us, is that
Spencer’s individualism has no exclusive right
to be called an evolutionary doctrine, If
anything, its right is less clear than that of

some of the opposing ideals that we have
considered.

Going back to Spencer’s use of the idea of
survival, we may note a fourth and last point
of criticism. We have hitherto seen that, in
Spencer’s judgment, the ultimate justification
of justice is to be found in its survival value.
But Spencer says the same thing about bene-
ficence when he observes in Part V, Ch. VIII
of his Principles of Ethics that the ultimate
justification of negative (and the same applies
to positive) beneficence is to be found in its
conduciveness to maintenance of the species
or to increase of happiness.2 A question

1 It may even be said that human sympathies and
human sentiments which set themselves strongly azainst
letting the poor and the unfortunate, irrespective of
their special conditions, go to the wa!l ought really to
be the basis of human justice. For, as Prof. A. E, Taylor
remarke: “we have no guarantee that any new product
of a development will not exhibit some churacters of
which the antecedents exhibitcd no sign, and these new
characters may le just those which are in every way
the most important characters of the product.” "Later
development does not mean a mere “re-sbuffling of pre-
existent materials.”’

2 Principles of Ethics, Vol II, pp. 328-332,
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which arises at this point is this—if Spencer
thus believes that both justice and beneficence
are necessary for the persistence of life and
that, further, the State acting in the name of
the union of individuals, should render condi-
tions making for survival possible, whether
it is not illogical for him to say that justice
is “needful for social equilibrium and therefore
of public concern” and that beneficence is
“not needful for social equilibrium and there-
fore only of private concern.”” The only
conclusion that seems to be warranted by
Spencer’s premises is that if it is right for
the State to control natural selection—as
Spencer thinks it is in the treatment of justice
—the basis of control should be neither justice
nor beneficence as such, but a fundamental
axiom like social preservation or the success
of the community of which the two principles
are corollaries. Instead of making the limit
of State-action coincide with the limit of
justice, Spencer should combine justice and
beneficence into one fundamental principle,
and call upon the State to carry out this
principle, using expediency as a guide. He
should say that whatever the State can do on
a conventional basis without excessive trouble
and expense, is its proper duty; and that the
rest should be left to private effort. If Spencer
objects to this interpretation of survival, we
must insist that the only alternative left to
him is an uncontrolled natural selection,
which has no room either for justice or for
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beneficence. For, as Bosanquet aptly observes,
when “life has at first been taken as self.
preservation in the narrow sense,” the attempts
to add on other determinations of justice,
beneficence and what not, apart from a recons.
truction of the idea of self, only heap contrad-
iction upon contradiction.’! Spencer, it
would seem, has no right to distinguish a
“strict» or “pure” justice from beneficence in
the way that he does.

Postponing a fuller discussion of Spencer’s
treatment of the relation between justice and
beneficence to a later place in the present
Section, we may briefly note some of the biolo-
gical facts which we have not yet considered,
but which come under the first two points
of our criticism mentioned above.2 Among
these facts, the first place must certainly be
given to the gregarious or social nature of
man. Spencer at first considers this fact to
be of such supreme importance for survival
that he indeed derives from it two of the
three laws which govern human life, viz., the
law which necessitates each individual limit-
ing his freedom of action to the extent neces.
sary for others to carry on activities similar
to his and the law which justifies “sacrifices
entailed by wars between groups.” But yet
in his argument, as a whole, as Sidgwick
observes, “the effects of gregariousness, in
the highly developed form in which it appears

1 Mind, N. S, XI1I, pp. 389-90.
2 pp- 120-21.
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in the human race, are too lightly treated.”t
Even in dealing with purely animal evolution,
Rashdall remarks that “Spencer has over-
looked the importance of habits of co-opera-
tion or sociality in promoting the survival
and progress of race or group.”? Facts like
active sympathy which goes out to meet the
needs of others and universal bencvolence
and certain instincts of animals which lead
them to self-sacrifice in cases other than the
defence of the group or protection of the
young (the only cases admitted by Spen-
cer), receive scant justice from Spencer. He
too ‘“hastily assumes that the necessity for
subordinating the welfare of the individual
to that of the species arises solely from war.”
He fails to realise that it is possible to inter-
pret the gregarious nature of man (in the
absolute, 1f not in the relative state) in such
a way as to render his view of justice that
each should bear the evils of his own nature
impracticable or unmeaning.
This failure to take full note of the gre-
ariousness of man is probably largely res.
pousible for Spencer’s inability to get at the
true meaning of the idea of a social organism,
in spite of his extensive use of the term in
several of his writings. The chief ideas that
we have in mind when we speak of an organism
are that “itis (1) a living structure composed

1 Mind, N. S, vol. I, p. 111.

2 vol. II, p. 388.
3 Mind, N. S, vol. T, p. 111.
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of parts different in kind ; (2) that those parts,
by reason of their difference, are complemen-
tary to one another and mutually dependent;
(8) that the health of the whole consequently
depends on the healthy discharge by each
part of its own proper function.”! But none
of these ideas seem to enter fully into Spen-
cer’s theory of society or of justice, and, when
they do enter, they do not seem to become an
intrinsic part of his argument. To the end
Spencer manages to look upon society as an
aggregate of individuals, and the conception
that it is “a union of minds to achieve a
common purpose,”’? remains foreign to him.
Justice, to the last, consists largely in letting
each individual take the natural consequences
of his actions and in recognising the rights
that belong to him by mnature; whereas the
organic conception of society seems to us to
demand a view of justice which would regard
all the individuals of society—the weak and the
strong, the high and the low—as “memberg
one of another,” each filling the place for
which he is best fitted in the common life of
the group, and each receiving in return that
which is necessary to keep him in maximum
efficiency as a member of society- Spencer
does not seem to see that in the realm of
politics, one who uses metaphors as literally
as he himself does, can deduce from the
analogy of an organism (with its central idea

1 E. Barker, op cit,, p. 107.
2 E. Barker, p. 106.
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of a nervous structure), a theory of Socialism
with greater ease and greater logical consis:
tency than he is able to deduce his extreme
individualism, with its accompanying theory
of natural rights.

From a consideration of the above two
facts—gregariousness and socicty as anorgan.
ism— to which Spencer does not give their
due importance, and from which it is easy to
derive theories of justice totally different from
his, we now pass on to note two points on
which Spencer places undue emphasis and
see to what extent the force of his theory of
justice depends upon his cxaggerated em-
phasis The first of these is what is ordinarily
called the transmissibility of acquired charac-
ters or what Spencer chooses to call, the
“4nheritance of functionally.wrought modi-
fication.” We are not much concerned with
the biological details of this controversial
question, although we are convinced that the
scientific position, in the words of Piof. J. A.
Thomson, **should remain one of active scep-
ticism—leading on to experiment.””! What
we are concernedwith is to point out the ways
in which it adds weight to Spencer’s theory
of justice. In the first place, justice, to
Spencer, as already seen cousists largely in
letting each individual get benefits exact-
ly proportioned to his deserts, as deserts
are measured by his power of seli-sustenta.

1 ‘Herbert Spencer, English Men of Scienes Serivg,
p- 179
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tion; and the reason for letting this painful
struggle for existence continae under condi-
tions of civilisation is that, in course of time,
it will eliminate the weak and the inefficient
membersof society and leave only those whose
structures are best fitted for the conditions of
existence. It is needless to say that this
optimistic conclusion is arrived at only by
careful omission of such biological facts as
atavistic degeneration and spontaneous varia-
tion and by a mnaive assumption that our
acquired characters—not only physical, but
also mental and moral, all of which are neces-
sary for survival in the case of man-—are
transmitted from generation to generation.

If the doctrine of transmissibility were
proved to be not a fact, it seems fair to think
that Spencer’s theory of justice which rests
part of its case upon it, would lose some of its
justification. The son of a superior father has
a right to inherit his father's property only if
he is also superior. If he is not superior, or
not as superior as the superior son of an
inferior father who has mno property to leave,
his inheritance makes him start life with an
unjust advantage and, consequently, there is
a glaring violation of the law of equal free-
dom, If the superiority of the son of a
superior father and the inferiority of the son
of an inferior father cannot be guaranteed,
justice should base itself not on natural selec-
tion, but on purposive selection which aims at
fitting as many as possible in each generation
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to survive. In the second place, Spencer, as
a Utilitarian, is able to justify the pain that is
now produced by the practice of justice
(Spencer’s justice) on the ground that such
pain will progressively disappear with the
gradual disappearance of the sense of obliga-
tion and with moral principles becoming more
and more iastinctive. But if the transmis.
sibility of acquired characters is not true in
the moral sphere and if justice to the end
fails to produce "*pleasure unalloyed with pain
anywhere” (because of the presence of self-
coercion and the giving of pain to others), we
shall be justified in asking Spencer to find
other ways of realising ‘“‘greatest happiness”
than through justice as he defines it. Spencer
himself secems to have seen the supreme
importance of transmissibility for his theory
of evolution when he went to the length of
saying: “Either there has been inheritance of
acquired characters or there has been no
evolution.”!

A sccond controversial question which
enters into Spencer’s theory of justice is the
question relating to the equality of man. In
our exposition of the early part of Justice, we
noticed that Spencer, in formulating a theory
of justice, sought to combine the principle of
inequality with the principle of equality:
inequality as regards merit and reward, ‘“since
men differ in their powers” and equality as
regards mutual limitations to men’s actions,

1 Qucted by J. A. Thomson, p. 205.
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since “experience shows that these bounds
are on the average the same for all.”! But
we arc now bound to say that Spencer here
seems to overlook the fact that if men “differ
in their powers” and if their rights are to be
“ethical”—and to this Spencer really has no
objection, inasmuch as he believes in one’s
rights being restrained by the presence of
one’s fellows—their limitations cannot and
ought not to be the same. We may well
agree with Spencer that the physical freedom
required by the millionaire and the sweated
worker for motion and locomotion, for access
to unpolluted air, and for other such things,
should be the same. But we cannot agree
that their freedom in economic matters also
should be alike, because their respective
bargaining or coercive powers are nowhere
near being equal, “[xperience shows us,”
remarks Dr E. Barker, “no small number—
labourers on the verge of subsistance, over-
worked women, denizens of London vards—
who can only enjoy Speuncer’s law of equal
freedom when the State by every manner of
‘interference’ has removed the obstacles from
their path.”? It seems to us that Spencer, in
formulating an exact theory of justice, ought
to have taken full account of this fact of
experience, especially when he criticises
Utilitarians for their inability to estimate, in
their calculation of pleasure, “differences of
age, of growth, of constitutional need,

1 Justice, p. 37. 2 p. 126.
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differences of activity and consequent expen-
diture, differences of desires and tastes”! A
conclusion to which we are inevitably led, in
studying the application that Spencer makes
of his law of equal freedom, is that his
principle of justice “is fruitful only on the
supposition of the equality of the members of
a society.”? This seems to be the conclusion
of Prof. J. S. Mackenzie too when he remarks
in his Outlines of Social Philvsophy that
“‘Spencer appears to have over.emphasised the
connection between equity and equality.”

Before we pass on to the third and last
point of our criticism on p. 121, we must give
an example of certain relevant facts of biology
and sociology which Spencer entirely ignores
in arriving at a deflinition of justice. We
have already directed attention, in one form.
or other, to the fact that Spencer fails to take
note of the general truth that conditions
which held goodin the wild state, do not
necessarily hold good under conditions of
civilisation because of the “startlingly new”
(Prof. Taylor) stage of development arrived
at by the reflective intelligence of man. It is
generally agreed to-day by psychologists and
others that even our instincts are not always
a safe guide for action, since some of them at
least were adapted to a totally different set of
conditions. The example to which we wish

1 Data of Ethics, p. 223.
2 Mind O. 8., Vol. V, article by Means.
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to direct attention is found in man’s charac.
teristic of saving and investing whatever
“benefits” he does not require for immediate
“self-sustentation,” an exact parallel for which
we find nowhere in the animal kingdom. If
Spencer had not overlocked this unique feature
of man’s nature, it seems fair to think that
he would not have naively assumed that
human justice was merely a further develop-
ment of animal and sub-human justice. If
human beings were like birds, for instance,
each of which appropriates only that portion
of the earth’s produce which is necessary for
the immediate use of itself and of its offspring,
it stands to reason that there would be a great
deal more left, at least of the raw material of
the earth, for the sustentation of those
members of society “less fit” for survival
than is the case under conditions of civilisa-
tion. Population, indeed, would not have
increased so fast and the economic gulf now
separating the “fit” from the less “{it”’ would
not have been so great. What happens to-day
under our competitive system is that “the
strong do more service towards the increase
of wealth than is desirable for themselves or
the state, and shut vut the feeble from doing
what they otherwise could.”® Hence “our
problem is no other than that of finding a
distribution of work which would allow the
weak to render a service proportioned to their

1 International Journal of Ethics, Vol. I, article by
Prof. S. Alexander, p. 428.
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ability, in the same ratio as the service
required of the strong.”! If in reply to this
criticism, it be said that the strong by doing
more than what is strictly necessary for their
immediate sustentation, make it possible for
many who are “less fit” for life conditions to
survive, we may answer that, in the first
place, such action retards our realisation of
Spencer’s ideal of justice. Secondly, if it can
be shown that the superior benefits of tle
“more fit” are largely due to the lack of
organisation and ignorauce on the part of the
“Jess fit,” what objection is there for the “less
fit” (when they can) to rise up in wrath
against the “more fit,” confiscate their wealth,
and make it the common property of all?
Will they not, in so doing, help to create (or
restore) a state of affairs which will be closer
to “nature» than the system which they
destroy? Whatever the answer may be, it
seems to us that there can be little doubt that
the analogy between animal justice and
human justice is useless when we consider
man’s unique characteristic of saving and
investing whatever benefits he does not
require for the immediate ‘“seli.sustentation”
of himself or of his offspring.”

The third and last point of our ecriticism,
it will be remmembered, is that, even using Spen-
cer's own biological premises and methods,
it is easy to work out ideals of justice totally
opposed to his. We have already given our

1 Tbid.
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reason for believing that an ideal of justicy
which seeks to imitate the modes of survival
found in nature (using the word ‘nature’ in
its limited sz2nse, ¢.c., excluding man’s activity
from it), must call for *a free field for the
operation of natural laws,”” must, in other
words, call for adoption by society of a prin.
ciple of justice based upon a rigid laissez faire
theory, and not on the theory of “Specialised
Administration” advocated by Spencer. We
shall, therefore, not say anything more aboutit.

The point that we go on to consider next
is in relation to the importance of the preser-
vation of the racial or mational group for
justice. In our exposition of the first few
chapters of Justice, we saw that, barring the
law concerning the care of the young, Spencer
laid down three laws governing the life and
prosperity of man, which were merely further
developments of the laws which govern the
life and prosperity of the higher gregarious
creatures which defend themselves in groups
against enemies. The first law is the indivi-
dualistic law that “each individual ought to
receive the benefits and evils of his own
nature and consequent conduct.”t The second
law pertains to the mutual restraint of one
another’s freedom to the extent necessary
for the carrying on of life.sustaining actions
by all. The third law is a modification of the
first two “required for purposes of self-defence,
when the community is attacked by foreign

1 Justice, p. 17.
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aggressors.”!  Overlooking the objection
that these three are not the only laws of
survival, we find that when Spencer comes to
give a precise definition of justice, he develops
it only from the first two laws, justifying
himself on the ground that defensive war
being only relatively just, the ‘formula of
justice may be developed for the social con.
ditions of a community at peace with its
neighbours.”? But this arbitrary procedure
of Spencer’s, which is a direct result of his
firm belief in Absolute KEthics, renders his
theory of justice incapable of application to
all the facts of actual human life. If the
preservation of the race is, as Spencer says,
of supreme importance and should precede
the preservation of the individual, an “exact”
formula of justice which excludes such preser-
vation must be defective. Spencer easily
gets out of the difficulty by saying that the
preservation of the race is simply a question
of self-defence against foreign aggressors, and
that as wars will probably soon cease,a
scientific formula of justice need not take
account of a temporary condition. Agree.-
ing with Spencer for the time being that
wars will probably soon cease, we ask
ourselves whether it is true to fact tosay
that race-preservation merely denotes protec-
tion in war against external enemies. Do

1 International Journal of Ethics, vol. II, article by
J. Royee, p. 119.

2 Ibid.
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not modern politicians and statesmen under-
take the promotion of colonisation and the
formulation and administration of immigra-
tion laws, give State bounties to industries
adversely affected by foreign competition,
and advocate offering of inducement to the
upper layer of society to perpetuate itself—
all in the name of national defeunce and race-
preservation ? If it is right, as we think it is,
to interpret race-preservation in the wide sense
indicated, it seems fair to say that a theory
of justice which bases itself upon survival,
should consider the law of race-preservation
to be at least as permanent a featare of justice
as the first two laws to which alone Spencer
gives full attention in formulating his biolo-
gical theory of justice.

Reference has already been made to Spen-
cer’s inability to appreciate the true meaning
of the idea of a social organism in spite of
his elaborate use of the term in his ethical
and sociological writings, If the analogy of
an organism is to be {fruitful at all in our
social relations, i: should suggest for end the
health or well-being of the group as a whole
and not the pleasures of an aggregate of
individuals. In the realm of the distribution
of economic goods, it should suggest as stan-
dard the maximum efficiency of each indivi-
dual member of society rather than the
mechanical meting out of benefits according
to individual deserts, irrespective of circum.
stances. For, as Sidgwick says, we do not on
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reflection think it just that a person should
suffer for what is not due to wilful wrong-
doing. By a sleight.of-hand the analogy of
an organism may evan be used to lend
support to the communistic formula: “From
every one according to his ability, and to
every oune according to his need;” and by
taking literally the unalogy of the societary
form of bees that Spencer gives in Scction 9
of Justice, we may arrive at an ideal of justice
that will deliberately put out of cxistence
all the parasites of society, and leave the
world safe for workers. In the field of poli-
ties, the organic conception of society seems
to be somewhat more compatible with an
extreme form of centralised administration
than with a rigid individualisin of Spencer’s
type. ,

'We shall cite just one more example to shov
how easy it is to arrive at an ideal of justice
totally opposed to Spencer’s, using his own
biological premises and methods. This time
we turn to the first law of survival mentioned
in the last paragraph. This law, says Sponcer,
applies not only to man but to animals in
general; and, in its wide application, it reads
that “among adults there must be confermity
to the law that beneflits received shall be
directly proportionate to merits possessed:

1 The argument «f the following two paragraphs is
a brief summary of a “Book Review” by J. Royee in
the International Journal of Ethics, vol, 1I, pp. 117-123.
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merits being measured by power of selfsus-
tentation.”! But what is the exact meaning
of this law ? In the words of J. Royce, does
it mean merely “that precisely those adult
animals ought to survive and keep well which are
physically so constituted that they do survive
and keep well ? If so, the proposition becomes
very nearly a tautology and our ‘ought’
turns out to be but a mere stamp of private
approval placed upon the ¢s of nature.” But
if the proposition is to mean more than this
and be of practical significance to us, we
must consider the type of sub-human justice
illustrated by the case of a domesticated
breed of animals, as to which Spencer’s argu-
ment is curiously silent. Those who breed
and maintain domestic animals deal out
benefits to them “which are in a fashion
‘directly proportionate to merits possessed.’’”
“Only, among the traits presented by the
individual animal’s nature, the breeder
chooses what ones shall be accounted for his
purposes as true ‘merits.’ ” If he is a breeder
of horses, “it may be either swiftness or
draught-power that he regards as constituting
the desirable ‘power of self-sustentation.’
Selecting accordingly, and breeding true to
the selected traits, he violates no condition of
the ‘survival of the species.” On the contrary,
he may greatly aid such survival. In so far
he is ‘just’ to that species as such; for he keeps
it in life and improves its chances of survival

1 Justice, p. 6.
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in its domesticated environment.” But in all
this, is he quite loyal to Spencer’s further
maxim, “that the individual shall experience
all the consequences good and evil of its own
nature and consequent conduct?” The ans-
wer is both yes and no. If by “consequences”
we mean freedom from interference from the
breeder or anyone else, the breeder’s selection
is an injustice to dogs and horses in their wild
state. But if, on the other hand, “the breeder’s
interference, aiding as it does, the survival
of the domesticated, but much modified
horses and dogs is ‘just’ to them, in the
‘sub-human’ sense of the word justice,—just to
them because it does make the species survive
and improve, despite its own interference with
the individuals—then Spencer’s maxim may
still be regarded as fulfilled in this case. The
individual of the domesticated stock does,
namely, ‘experience all the consequences good
and evil of its own nature and consequent
conduct.” Only now it is the breeder's choice
that determines what shall be good and evil
in nature and so in consequences.”

- The application of all this to man lies
precisely in the fact that civilised man at
least is a domesticated animal. “No man ever
civilised himself; the thing has been done by
endless interference. One man has domesti-
cated another man, and, on the whole, every
man his neighbour.” And if, as Spencer says,
human justice is merely “a further develop-
ment of sub.human justice”, may not the
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Socialist, the lover of State-interference say
that “what the breeders do for horses and
dogs, we should be glad to do, if we could,
for man, viz., to breed the race from the best
stocks, and for the purposes of the wisest aud
cleverest breeders.” This ideal may not be
immediately realisable, but we shall put up
with what Spencer sometimes calls “an em-
pirical compromise.” The important point,
however, is that “it is strictly ‘biological’ to
interfere, if you do so after the fashion that
has achieved such brilliant results with the
other domestic breeds: That is, you ought
forcibly to train, and, as far as may be to
select.” “To do so wisely is to help the
domesticated race to survive. To do so
unwisely is a little unfortunate, of course;
but wisdom is learned only by trial; and they
doubtless did not find out how to breed dogs
for a long time.»

Such, stated very summarily, and largely
in Royce’s own words, “isa suggestion of
what one could do with the doctrine of evolu.
tion, and with the nature of ‘sub.human
justice,” in case one were not Spencer, nor yet
an individualist, but were misled, like Spencer,
into supposing that a survey of the physical
accidents of survival can of itself ever justify
a coherent ideal.” “The biological origin of
justice,” as interpreted by Spencer, “furnishes
a mere soil wherein any and every possible
ideal of justice besides his own...individualism
could take root and grow rankly”—State
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Socialism, Communism, Alexander’s Collecti-
vism (stated above), and an ideal based on a
strict laissez fuire theory. The only way of
escape from such diverse interpretations of
the biological origin of justice, it would appear,
is to recognise the fact that biological evolu.
tion is essentially a historical doctrine, which
is helpful as a guide but treacheroas as a
master. Analogy does not mean identity.
As Prof. Taylor observes: “Philosophy, no
doubt, needs to make use of the conception of
evolution (here biological), but a philosophy
based on the conception must necessarily end
in illusion.” 1

1 Evolution in the Liglit of Modern Knowledge,
p. 448.



CHAPTER 1V
“ Justice” and ‘“Greatest Happiness.”

In our exposition of the Data of Ethics we
saw that Spencer considered himself a Utili-
tarian and said that the only difference
between him and his opponents, the orthodox
Utilitarians, was that, while orthodox or
empirical Utilitarianism took “welfare for its
immediate object of pursuit,” his own form
of Utilitarianism, the evolutionary or “scienti-
fic” Utilitarianism, took “for its immediate
object of pursuit conformity to certain princi.
ples which, in the nature of things, causally
determine welfare.”! In this way Spencer
shifts the emphasis from pleasure as a rough
guide to human action to obedience to certain
abstract and unbending principles under
which alone greatest happiness is to be
realised. Granting to Spencer for the sake of
argument that the empirical Utilitarians do
not make use of the ‘‘scientific” or deductive
method and trying to discover the principles
of welfare or happiness which Spencer is able
to deduce by using his “scientific” method,
we find that the only principle arrived at by

1 Data, p. 162,
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him which is not too vague or general to be
useless, is the principle of Equity or Justice.
Thus he says: “harmonious co.operation by
which alone ... greatest happiness can be
attained, is ... made possible only by respect
for one another’s claims: there must be neither
those direct aggressions which we class as
crimes against person and property, nor must
there be those indirect aggressions caused by
breaches of contracts. So that maintenance
of equitable relations between men, is the
condition to attainment of greatest happiness
in all societies; however much the greatest
happiness attainable in each may differ in
nature, or amount, or both,»! While Spencer
thus gives a very high place to justice as a
condition of “greatest happiness,” he at the
same time admits that “greatesthappinessis
unattainable without the aid of negative bene-
ficence, positive beneficence, and enlightened
egoism. But these latter factors, he believes,
are not as important as justice; the field of
positive beneficence becomes narrower and
narrower aswe approach theideal state, and the
restrictions imposed by negative beneficence
and prudence “are of quite inferior authority
to the original law (justice).”

In spite of his dfinite assertion that
justice is only a means to happiness, Spencer,
when he comes to deal with justice in Part IV
of the Principles, is in danger of regarding it
as a practical ultimate.

1 Data, p. 170.
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Ovellc,)okmg for the time being what seems
to be Spencer’s lack of faithfulness in adheri ing
to hapyiness as the ultimute end of human
actiou, we may grant that the general point
of wiew adopted by him is that justice is the
chiet means to “greatest happiness;” and, in
examining this point of view, it is necessary
that we should place as much emplmis on
the word “greatest” as on “happiness.”  For,
merely to show that justice, in conjunction
with beneficence and prudence, produces
happiucss or pleasure isnot enough. It must
be shown that it produces the greatest possible
happiness, which is the true Utilitarian end.

\Vhat a study of the course of evolution
seems to reveal is that, at best, there has been
only a general tendency for life-preserving
actions to colncide with pleasure-giving
actions. Spencer himselt rather vaguely says:
“those races of beings only can have survived
in which, on the average, agrecable or desired
feelings went along with activities conducive
to the maintenance of life, while disagrecable
and habitually-avoided ieelmgs went along
with activities directly or indircctly destruc.
tive of life”!

The influence of natural selection, for
instance, has not prevented actions hurtful to
life from being sometimes accompanied by
pleasant sensations—certain kinds of poisons
for instance. Nor has it prevented acts

1 Data, p. 79, quoted from the Principles of ’sycho-
logy, Section 124.
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necessary for the continuauce of life like
birth, child-bearing, etc., or those conducive to
welfare like sports, which Spencer condemus,
from being accompanied by painiul sensations.
If, therefore, the coincidence between life and
pleasure is not true wholly and without excep-
tion, if, in other worde, “life and pleasure do
not advance proportionately, nor even always
concomitantly,”’! there is no a prior: reason
for believing that justice, which is regarded
by Spencer to be the most essential condition
of life in society, will (in conjunction with
beneficence and prudence) necessarily produce
the greatest pleasure that is possible2  There
are reasons, on the ccntrary, for supposing
that Spencer’s theory of justice (in conjunction
with beneficence and prudence) will probably
not prcduce the greatest possible happiness.
(i) In the first place, it will be remem-
bered from ocur exposition that an argument,
which Spencer thought might be raised
against his theory of justice by his adver-
saries, and to which he did not seek to give a
satisfactory reply, was that “various ways
exist in which the facultiers may be exercised
to the aggrieving of other persons without
the law of equal freedom being overstepped.

1 Norley, Iithics of Naturalism, p. 307.

2 Even Spencer, in his Data of Ethics, acknow!edges
“g deep and involved”—though not a permanent—
“derangement of the natural connections between plea-

sures and beneficial actions, and between pains and
detrimental actions.”
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A man may behave unamiably, may use
harsh language, or annoy by disgusting
habits; and whoso thus offends the normal
feelings of his fellows, manifestly diminishes
happiness.,”! 1t is quite evident that the
same argument applies to Spencer’s theory of
justice in its later form too, as expounded in
Part IV of the Principles, for there also the
law of equal freedom 1is the central feature of
justice. An obvious criticism which suggests
itself to us is that so long as the greatest
possible happiness attainable through indivi.
dual action, is the end of human striving,—
and this seems to be Spencer’s interpretation
ol “greatest happiness,”—there is no reason
why a person should curtail his liberty “to
aggrieve other persons,” if such action brings
him a surplus of pleasure over pain. ‘“The
Evolution-theory,” Prof. J. Seth aptly ob-
serves, “is unable to explain that superiority
of the social to the egoistic instincts, upon
which it so strongly insists. As mere ins.
tincts, they are at once opposed to one
another, and on the same level. Accordingly
Ivolution fails, as the old Utilitarianism
failed, to bring home the social End to the
individual.” 2 This explains why Spencer’s
Utilitarian and Evolutional theory is unable
to give us a clue as to when to enforce justice
and when to temper it by negative benefi.
cence,

1 p. 80, 1850 edi.
2 Mind, X1V, O. 8, p. 45.
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But Spencer, we may be sure, would not
agree to the above criticism, his reason being
that for every person to take all the advan-
tages which justice gives him, without tem.
pering it by means of negative beneficence,
would be to hinder “harmonious co.operation
by which alone .... greatest happiness can be
attained.” Overlooking the doubtfulness of
the assertion that harmonious co-operation
alone (of the kind advocated by Spencer) can
produce ‘“greatest happiness,” it seems fair to
argue that harmonious co-operation depends
on many complex factors, which can be ascer-
tained only by using the empirical.reflective
method of orthodox Utilitarianism. To say
that it depends largely on a recognition and
maintenance of the state of things as they
are—for that is what Spencer’s theory amounts
to, when he makes justice consist in refraining
from direct aggression on the rights of person
and property, as understood to-day, and from
indirect aggression caused by breaches of
contracts—is altogether arbitrary. It even
seems plausible to argue that so long as
Spencer does not concern himself much with
the greatest immediate pleasures of individuals,
an alternative theory of justice—such as one
which destroys the possibility of all actions
that result in the aggrieving of other persons
and which aims at giving positive benefits to
the members of society, making adequate
provision at the same time for the successful
energising of their faculties will in the long
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run be productive of greater pleasure than
Spencer’s theory of justice supplemented by
his principles of beneticence and prudence.

(ii) Sccondly, we have already scen that
it is Spencer's belief that the defects con.
sequent on his law of equal frecedom can be
remedied by applying the principle of negas
tive beneficence. But, ag already indicated
above, there is no valid reason on the Utilita-
rian theory for an individual t» refrain from
taking full advantage of all his legitimate
“rights” (in Spencer’s sense of the word) or to
sacrifice his interests to the interests of
others, unless he has reason to think that such
refraining or sacrifice will bring him a sur-
plus of pleasure over pain.

I'rom the point of view of pleasure, it is
evident that society is not an organism, but a
loose collection of individuals, whose interests
sometimes harmonise with one another, but
often do not. Spencer tries to extricate him-
self from this difficulty by saying that, in the
ideal state, there will be a perfect coincidence
between the happiness of the individual and
the interests of society. But it is patent that
such a solution cannot give us any help as
to what our procedurc should be here and
now. Further, so long as interest is inter-
preted purely in terms of pleasure, we can
be almost certain that there never can be a
complete identity of interests. ... With special
reference to beneficence (positive and negative),
the importance of which for the attainment
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of “greatest happiness” Spencer sees, it
must be said that, if we accept Spencer’s
definition of pleasure and pain, the necessity
for practising beneficence in many casas dis-
appears. Pleasure, says Spencer, is “a feeling
which we scek to bring into consciousness
and retain there” and pain “a feeliny which
we scek to get out of consciousness and to
keep out.’! Un the basis of this defivition of
pleasure and pain, it is clear that if sympathy
with another’s pain ke painful, “we must
necessarily seek to expel it from conscious-
ness, as soon as it appears; and there are
generally quicker ways of eftecting that
expulsion than the relief of the sutfenng
which oceasions it.”2 The ouly way of escape
for Spencer i3 to say that sympathy with the
pain of another is always pleasant, but, as
Rashdall observes, “Spencer shows no dispo-
sitiem to adopt such a mode of bridging over
the gulf between Altruism and lNgoism.”3

(ili) Once more, from what we have said
in connection with the last two points, it is
clear that if “greatest happiness” is to have
any intelligible meaning at all, it must mean
the greatest present pleasures—except in cases
where the future pleasure “is more certain or
of greater amount or degree”*—of a collection

I Data, p. «9, Quoted from the Principles of Psy-
chology, Sect, 124,

2 Rushdail, The Theory of Good and Evil, Vol. 11,
p. 380,

3 Ibid.

4 Sorley, op. cit., p. 80.
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of separate individuals. But Spencer’s theory
of justice seems to do violence to this inter-
pretation of the Utilitarian end. His chief
contention with the empirical Utilitarians, we
have seen, is that pleasure is not to be sought
directly. Thus, in his celebrated letter to
J. S. Mill, he says that “it is the business of
Moral Science to deduce from the laws of life
and the conditions of existence, what kinds
of actions necessarily tend to produce happi-
ness, and what kinds to prodace unhappiness”
and that, when it has done this, “its deduc-
tions are to be recognised as laws of conduct;
and are to be conformed to irrespective of a
direct estimation of happiness or misery.’t The
same apparent lack of faithfulness to the
greatest present pleasure as end is found in a
more pronounced way in Justice, pp. 57 and
68, where Spencer tries to establish the prin-
ciple of justice as an a prior: dictate of reason.

There seems to be little doubt that justice,
as interpreted by Spencer, is not calculated
to produce a maximum of present pleasure.
Speacer’s justice, the essential condition of
life, chiefly concerns itself with the adapting
of man to the conditions of social existence,
for which he has not become completely fit
yet. But adaptation or adjustment involves
present pain, or at least absence of pleasure,
except in so far as it affords room for the
successful energising of faculties; and it is
conceivable that a whole life time may be

1 Quoted in Data, p. 57.
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spent in adjustment without much gain to
individual pleasure. Anud so long as adapta-
tion is continuous and “perfect adaptation
can be reached only in infinite time,”?
generation after generation may pass away
without realising the greatest pleasure that
is possible for it to attain Moreover, if the
present generation is called upon on Spencer’s
theory to make the happiness of some future
generation in the far-off distance more certain
of realisation and greater in quantity or
intensity by adapting itself to life conditions,
“and, in so doing, possibly sacrifice part of its
own present pleasures, not p easure itself but
some other principle turns out to be the
ultimate end of conduct.

If, in reply to this, Spencer should say
that, though adaptation to life conditions may
involve some pain, the future pleasure of each
individual, in his own life time will “be more
certain or of greater amount or degree» or
that his total pleasure will be greater than
what will be the case if he does not adapt
himself, we have the answer that Spencer
does scant justice to the subjective and com-
plex nature of pleasure. Further, it is a
matter of common experience that “a kind of
object or action which is pleasurable at one
time may become painful at another time,
and that what is now painful may cease to be
so and may become pleasant.’? In the last

1 Social Statics, 1892 Edi, p. 31.
2 Sorley, op. cit, p. 233.
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analysis, therefore, the individual himself
must be the judge of what constitutes his
present happiness. Asto what will be his
future happiness, the individual may not be
the best judge. But that does not necessarily
mean that he should unreservedly accept
Spencer’s deductive Hedonism. It seems more
reasonable to think that empirical Hedonism,
according to which, “we have in each case to
compare all the pleasures and pains that can
be foreseen as probable results of the different
alternatives of conduct presented to ug, and
to adopt the alternative which seems likely to
lead to the greatest happiness on the whole,”!
supplemented by a scientific knowledge of the
physiological and psychological causes of
pleasure and pain, will be a better guide as to
what ‘“greatest happiness” is—present and
future —than Spencer’s deductive Hedonism,
which cannot become the best guide to happi-
ness until it can be shown that life and happi-
ness eoxactly coincide with one another and
that an increase or decrease in one is marked
by a proportionate increase or decrease in the
other. Merely to say that Evolution on the
whole has been on the side of pleasure—a
statement probably true, though with some
reservations—is not enough, If the present
generation is more susceptible to pleasure
than its predecessors, 8o is it to pain.? Both
Prof. Sorley and L. F. Ward agree that new

1 Sidgwick, Methods of Ethics, p. 458.
« 2 Cp. Sorley, Ethics of Naturalism, p. 224,
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sources of pleasure as well as pain are opened
up to a refined sensibility. “It is...notorious,”
says Cidgwick, “that civilised men take
pleasure in various forms of unhealthy conduct
and find conformity to the rules of health
irksome ; and it is also important to note that
they may be, and actually are, susceptible of
keen pleasure from acts and processes that
have no material tendency to preserve life.”!

The genaral conclusion, then, to which
the above considerations seem to force us
is that Spencer’s theory of justice, stated in
biological terms, probably is not the best
guide to the greatest happiness that is possible
to attain—whether present or future. To
say that * pleasure will eventually accom-
pany every mode of action demanded by
social condition” is unduly optimistic. It
takes mo account of a fact like pleasure
becoming indifferent, if not painful, through
monotony or habit. Neither does it give
enough attention to sensual appetites, which
bulk large in the popular conception of
pleasure or to what are called ¢ eesthetic
pleasures,” which have little or no relation to
the promotion of life in the biological sense.
In the light of all this, therefore, it seems
right to conclude with Sidgwick that there is
at least at present ‘no scientific short.cut to
the ascertainment of the right means to the
individual’s happiness,”? although we may

1 Methods of Ethies, p. 131.
2 Methods of Ethics, p. 195.
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agree that Spencer’s justice gives us a vague
and general rule of happiness, ‘the relative
value of which we can only estimate by
careful observation and comparison of indivi-
dual experience.”! It is probably reasonings
like the above which have led Prof. Sorley
to say that Spencer was only nominally a
Utilitarian.2

There may be some like W. H. Hudson
(author of the Philosophy of Herbert Spencer)
who would accuse us of having interpreted
Spencer’s Utilitarianism in a narrow way and
would require us to use it to mean the wider
conception of social well-being. In that case,
the question will be whether justice, as mean-
ing the law of equal freedom, is the best
means to the attainment of social well-being,
This question can be best discussed later
when we come to deal with the meaning of
distributive and economic justice. ... We have
throughout our argument assumed the possi-
bility of a summation of pleasures, since a
criticism of it is not called for in discussing
Spencer’s Utilitarian method.

1 Ibid.
* 2 Cp. Ethics of Naturalism, p. 198.



CHAPTER V

Justice and Freedom.

If Spencer’s theory of justice, which is
conveniently expressed in the law of equal
freedom, does not immediately (and perhaps
remotely, too) produce the greatest happiness
that is possible to attain, it may still be
maintained, that it is absolutely mneces.
sary for the realisation by each individual
of the greatest possible freedom, which
is, according to Spencer, essential for
the full exercise of his faculties and for
his harmonious co-operation with others, upon
which alone depends the greatest possible
happiness of the future, In examining Spen-
cer’s claim that maximum freedom is possible
for each individual on the theory of least
interference, it is necessary to bear in mind
constantly (1) the vast difference that there
is between freedom in the narrow, mechanical
sense of the word, freedom of the market
place, in other words, and true or actual free-
dom, or what we may call in the prz2sent
context, “total net freedom” of society, and
(2) the fact that freedom in the practical
sense in which we are using it, in studying a
subject like social justice, is nota good in
itself, but that its value depends solely upon
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the social results it produces. The first of
these points, it seems to us, is one to which
Spencer does not give much attention. He
tends to regard freedom for the most part
in terms of absence of physical coercion
(from the State or individual), and takes
little or no account of the possible tyranny
of unofficial public opinion,! of moral coercion,
of mental annoyance, and of industrial and
economic slavery—all of which are sure to
reduce the greatest happiness that is possible
for one to attain,—and of the abuse of free.
dom by a few which often renders the
theoretical freedom of others practically
useless. As regards the second point, we
must say that, while Spencer merges freedom
and other minor ends in the grand end of
individual and race.preservation, and, in turn,
of general happiness, there are indications
that, at times, he virtually stops with {ree-
dom, taking little trouble to discover what
effect it has on “greatest happiness” —whe-
ther we interpret ‘greatest happiness” to
mean the greatest present happiness of the
individual or the maximum well-being of
society.

Postponing a full discussion of the present
topic, from the practical point of view, to

1 In fairness to Spencer, it must be said that he is
aware of “a coercive public opinion” (Principles of
Ethics, vol. II, p 388) in dealing with Poor relief. But
he does not consider it a tyranny in that case. He
apholds it,
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Section II, which will concern itself with a
detailed examination of the practical applica-
tions that Spencer makes of his law of equal
freedom, we shall content ourselves with a
brief consideration of the theoretical difficul-
ties to which Spencer’s law of equal freedom
is subject ; and, in doing this, we propose
merely to develop the lines of criticism
indicated in the opening paragraph. The
conception of freedom, we must say at the
very outset, is extremely difficult to compre-
hend, because of its complexity and many-
sidedness. It has its political, social, moral,
philosophical, and religious aspects, although
in studying the question of social justice it
would be irrelevant to go into all these
aspects. We are here concerned only with
the relation ot the individual to society, ol
the one to the many. But it is precisely there
that we find that Spencer’s treatment of
freedom is defective. The unsuccessful effort
which his great contemporary, J. S. Mill,
had made in trying to draw a clear line of
demarcation between what concerns self and
what concerns others, ought to bave shown
Spencer that the right solution to the problem
of social freedom lay not in regarding society
as a loose collection of isolated individuals,
each surrounded by a ‘territory inviolable,”
but in looking upon it as an organism which
80 unites into a whole the individuals com.
prising it that the good of each is bound up-
with the good of all. But yet, in point of
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fact, Spencer, to the end of his life, firmly
believed in the theory of natural rights and
thought that an individual could attain his
maximum freedom only when there was the
least possible interference from the side of
organised society, viz., the State, or from that
of his fellow.men. It is this faithful adhesion
to natural rights which is at the bottom of
Spencer’s passionate advocacy of ‘“Specialised
(or limited) Administration” and of each
individual giving to every one else freedom
to do whatever he himself does. But what if
the theory of natural rights were found to be
false, not only historically but also philoso-
phically ? Man's rights would cease to be
natural and absolute ; and his freedom would
become conditioned by his ability to make a
right use of it, 7e., utilise it in finding his
good in the good of the community. More
freedom than this he would not ask for, and,
even if he did, it would not be given him.

To prove the inherent weakness of Spencer’s
theory of freedom, it is not really necessary
to go into the question of natural rights. It
can easily be shown that the law of equal
freedom, paradoxical though it may seem, is
contrary to the attainment of maximum net
freedom either by the individual or by society
at large, If it is to have any practical
meaning at all, it must call for an extreme
form of State Socialism. In the words of
Sidgwick: “ifit to be said that the richer
man, as such, enjoys more freedom than the
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poorer, the fundamental aim of Individualism
—to secure by law equal freedom to all—seems
to transform itself into the fundamental aim
of extreme Socialism, to secure equal wealth
to all !

~ (i) Equality of freedom, in the first place,
fails to cover a large group of cases where
persons bring ruin upon themselves through
the abuse of their freedom or through their
inability to utilise it properly, due to defects
of temperament and character. It involves,
in other words, “the negative principle that
no one should be coerced for his own good
alone.”? Spencer’s answer to this objection
would be, as can be gathered from his essay
on ILducation, that we must let the discipline
of natural consequences have its free sway.?
But, in a previous chapter, dealing with the
evolutionary “basis” of Spencer’s theory, we
have given enough 1casons why this answer
cannot be accepted as final. What should
we say if the abuse or misuse of frcedom by
individuals led to the weakening of society or
to laying it open to the attacks of outsiders
(not cnly attacks in the form of war—which
alone Spencer considers—but indirect attacks
through immigration on a large scale, com.
mercial rivalry, etc.,)— events which have to

1 Elements of Politics, p. 48.
2 Methods, p. 275.
3 Spencer himself passes beyond natural conse-

quences to a consideration of social consequences in the
essay referred to.

[ ]
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be prevented on Spencer’s biological theory
of society ? Or again, what will happen to
justice and beneficence which according to
Spencer, are based upon sympathy, if we
constantly sear our sympathies by mercilessly
letting each individual take the natural conse-
quences of his actions? Ifin reply to this
latter question, Spencer says, as in fact he
does, that positive beneficence should enable
us to save a man from himself if and when he
ruins himself (say through gambling or opium-
smoking) and that his (Spencer’s) objection is
really to State-interference in such a matter,
it seems pertinent to remark that as between
advice, persuasion, and public opinion on the
onc hand and State regulation on the other,
the difference is not one of principle, but one
of method and degree. Both involve “inter-
ference” with the law of equal frecdom so
long as we think with Spencer that ‘“the
complete and universal establishment” of the
right to equal freedom “would be the com-
plete realisation of Justice.”! We may well
agree that “interference” of the kind typified
by advice, persuasion, and public opinion is,
in many cases, preferable to State control,
but such agreement will not be on the basis
of the kind of distinction made by Spencer
between justice and beneficence or between
collective and individual action, but on
grounds like social expediency and the impor-
tance of developing one's moral character

1 Sidgwick, Methods of Ethics, p. 274.
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without invoking the fear of the State. The
truth enunciated long ago by Rousseau that a
person may be ‘“forced to be free” and which
was later stumbled upon by J.S. Mill (but
not fully utilised) in his classical example of
a man being warned by another when he tries
to cross an unsafe bridge, remains foreign to
Spencer’s way of thinking. If in reply to all
this Spencer should say that his law of equal
freedom is meant to be applied only to persons
who “are sufficiently intelligent to provide
for themselves better than others would pro-
vide for them,”! and not to children, idiots,
insane persons, mental defectives, and other
such persons, we may reply with Sidgwick
that the principle of freedom in that event
“would present itself not as absolute, but
merely a subordinate application of the wider
principle of aiming at the general happiness
or well-being of mankind.”=

(ii) A second criticism which closely follows
upon the first is that a theory of justice which
reduces itself to a literal obedience to the law
of equal freedom commits the serious mistake
of indiscriminately grouping together all the
members of society, without making any
effort to study the special conditions of life
under which they live or their special require-
ments and needs. And if social welfare is the
end which justice and other moral principles
must serve, it is clear that the only equality

1 Sidgwick, op. ¢it., p. 27D.
2 Ibid.
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that we can rightly claim is “equality of consi-
deration.” It is not the equality of wealth or
political power or any other kind of external
equality whatever. It is not even equality of
opportunity, which “would bear too hardly
on the weak.”!

If we are agreed, then, that cquality of
consideration is the true guiding principle of
social justice and that “every individual is
more or less unlike every other and therefore
to some extent wants a different kind of life
to satisfy him” (Rashdall), it is fair to conclude
that justice will suggest not a mechanical
kind of equality of freedom, but some degree
of inequality of freedom. Maximum equal
freedom will become the ideal law of justice
only when men are equal, i.e., only when equal
amounts of freedom produce equal amounts
of well-being. Under present conditions, it
seems to us that maximum equal freedom
cannot produce the greatest happiness or the
highest good that a person is capable or
realising,

{ii" Further, if every person has the
right to do whatever he likes, provided he
does not infringe the like freedom of others,
we must assume with Sidgwick ‘“that the
right to Freedom includes the right to limit
one’s freedom by contract.”? But whether
such contracts and such combinations will

1 Rashdall—The Theory ot Gocd and Evil, Vol I, p.
XVIIL
2 Methods, p. 276.



JUSTICE AND FREEDOM 173

always produce greatest happiness or maxi-
mum freedom to the indivlduals concerned
and to the community at large, itis difficult
to say beforehand without an empirical know-
ledge of all relevant facts. Spencer’'s answer
to this question, however, is in the affirmative,
except in the case of slavery, where, he says,
the parties to the contract do not give what
are fair equivalents and that, therefore, soci-
ety ought not to enforce such a contract. Liut,
in making this exception, Spencer does not
seem to be aware that he is undermining his
own theory in two fundamental respects: (1)
Social justice no longer aims at giving indivi-
duals equal shares of a mechanical and
abstract kind of freedom, but, using freedom
as a chief means, it aims at producing the
greatest possible good of the community, of.
which the good of the individual is an
intrinsic part. (2) If the State may set aside
the contract of slavery on the ground that
the parties to the contract do not give one
another fair equivalents, there seems no valid
reason on Spencer’s premises why it should
not interfere further for the production of
greater equality. The function of the State,
instead of being a mere police one, becomes
one of ‘“hindrance of hindrances to good
life.”! Instead of State “interference,”’ we
now speak of State control and State regu-
lation.

1 Bosanquet, Philosophical Theory of the State,
Ch. VIIL .
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The law of equal freedom, thus, in relation
to contracts at least, turns out to be incapable
of giving maximum freedom without the aid
of the State. But such aid from Spencer’s
point of view must be strictly regarded as
interference, and not as regulation. TIor, it
seems to us that both the enforcement of such
voluntary contracts as do mnot violate the
freedom of others and the setting aside of the
contract of slavery required by Spencer, are
not intrinsic parts of the law of ecqual free-
dom.

(iv) Once more, as pointed out above,
Spencer seems to use freedom as between
man and man in the sense of freedom from
physical coercion or constraint alone. But
such freedom does not really give us maxi-
mum net freedom. As Sidgwick says: “If
we interpret it (freedom) strictly, as meaning
Freedem of Action alone, the principle seems
to allow any amount of mutual annoyance
except constraint. But obviously no one
would be satisfied with such Freedom as this.
If, however, we include in the idea absence
of pain and annoyance inflicted by others, it
becomes at once evident that we cannot pro-
hibit all such annoyances without restraining
freedom of action to a degree that would be
intolerable ; since there is scarcely any
gratification of a man’s natural impulses
which may not cause some annoyance to
others. Hence in distinguishing the mutual
annoyances that ought to be allowed from
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those that must be prohibited we seem forced
to balance the evils of constraint against pain
and loss of a different kind : while if we admit
the Utilitarian creed so far, itis difficult to
maintain that annoyance to individuals is
never to be permitted in order to attain any
positive good result, but only to prevent more
serious annoyance.”!

(v) Lastly, the weakness of Spencer’s law
of equal freedom is seen most clearly when
we stop to consider what little actual freedom
a person has to the material means of life and
happiness in any civilised society. If by
freedom we simply mean, as Spencer seems to
do, “that one man’s actions are to be as little
as possible restrained by others, it is obviously
more fully realised without appropriation’?
than with appropriation. If Spencer objects
to this interpretation of freedom and says
that freedom includes “facility and security
in the gratification of desires,” “and that this
cannot be realised without appropriation,” we
may reply with Sidgwick “that in a society
where nearly all material things are already
~ appropriated, this kind of Freedom is not and
cannot be equally distributed. A man born
into such a society, without inheritance, is not
only far less free than those who possess
property, but he is less free than if there had
been no appropriation.”® If in ecriticising

1 Methods, pp. 275-6.
2 Methods, p. 277.
3 Methods, pp. 277-8.
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this reply, Spencer is inclined to say that so
long as a person possesses freedom of contract,
he can exchange his services for the means of
satisfying his wants; “and that this exchange
must necessarily give him more than he could
have got if he had been placed in the world
by himself” and there was no appropriation,
we may say that, while this may be quite
true as a general rule, it is obviously not so
in all cases, For, as Sidgwick remarks, ‘“men
are sometimes unable to sell their services at
all, and often can only obtain in exchange
for them an insufficient subsistence.” And
even if we grant Spencer’s argument to be
true without qualification, “it does not prove
that society, by appropriation, has not inter-
fered with the natural freedom of its poorer
members. But only that it compensates
them for such interference, and that the
compensation is adequate: and it must be
evident that if compensation in the form of
material commodities can be justly given for
an encroachment on Freedom, the realisation
of Freedom cannot be the ultimate end of
distributive justice,»?

The application of all this to Spencer is that
he cannot consistently advocate attainment of
maximum equal freedom as the be.all and end.
all of social justice (of course as a means to
happiness) and at the same time hold as rigidly
as he does to the institution of private property

1 Methods, p. 278.
2 Methods, p. 278.
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(limited ownership in the case of land) and
capital. He cannot serve God and Mammon.
If he would save at all costs private property,
as we know it to-day, it secems that he must
reject maximum freedom from coercion (either
from the side of the State or from that of his
fellow-men) as illogical and unattainable.

Although the above five points of criticism
lead us to the inevitable conclusion that Spen-
cer’s law of equal freedom does not produce
maximum net freedom and is not conducive
to the fruits of freedom, such as the greatest
happiness of the individual or maximum well-
being of society or the fullest and freest
development of the moral person, we cannot
afford to neglect the truth that freedom must
be an essential part of social justice, in that
the well-being of individuals is largely seli-
earned.

Our objection is only to regarding social
justice as identical with the law of equal
freedom and to attempting to solve all the
difficult problems which arise in our social
relations by reference to any exact or universal
formula of justice, however attractive and
full of seeming hope the method may be,
Social justice, it seems to us, is far too wide
in scope to be confined to the law of equal
froedom, and can only be ascertained by
applying practical reason and good will to
every particular case as it arises. We must at
the same time be willing to grant that to the
extent to which Spencer’s advdcacy of equal
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freedom makes for a healthy and manly
individualism, to that extent it deserves our
commendation. Especially in this day of
socialistic dreaming, when a low value tends
to be placed upon individual initiative and
enterprise—qualities which are absolutely
necessary for the realisation of one’s end, in
whatever way that end may be conceived—
Spencer’s enthusiasm for freedom—though
of a defective and one.sided character—may
be productive of great good. But yet it would
be sheer folly to lose sight of the fact that so
long as we believe that ‘“‘the individual for
whose sake the State exists is the moral
individual or the person,” his true freedom
“implies a large measure of State control or
interference (regulation).”! Thus, it turns
out that, paradoxical though it may seem,
freedom requires “interference,” and the law
of equal freedom requires most interference.
On a previous page (page 129) we saw that it
was biologically sound to interfere with the
laws of evolution, and now we find that it is
right to “interfere” for the sake of freedom
itself. Spencer’s treatment of freedom,
while more than emphasising the value of
independence and the evil of dependence,
overlooks the importance of inter.dependence
—a factor of which the world to-day is
becoming increasingly conscious.

. 1J. Seth, Ethical Principles, p. 306.



CHAPTER VI

Spencer’s “Justice” and Justice according
to other Writers.

In this chapter we shall attempt to
gshow how far short of ideal justice the law
of equal freedom falls, especially in its
practical application to distributive justice;
which is often considered to form a major
art of social justice, if not to be identical
with social justice itself. In undertaking this
task, it is not our purpose to collect all the
theories of justice which have been advocated .
by the diffecrent schools of ethical and poli-
tical thought and to compare and contrast
them with Spencer’s theory of justice. We
merely propose to select some of the out-
standing theories of the day like the laissez
faire, the Utilitarian individualist, and the
idealistic theories, and to examine what light
they throw upon Spencer’s view. We omit
the socialistic and commuuistic theories on
the whole because of the wide divergence
between them and Spencer’s theory.

Confining our attention first to the pro-
blem of justice in the distribution of economic
goods, which bulks large in the common
notion of distributive justice,” we find that
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Spencer’s answer is for the most part in
terms of the traditional laissez faire theory,
though he builds it on a biological and
Utilitarian foundation. Thus he says that
the chief law by which life has evolved in the
case of human beings and which alone consti-
tutes “pure justice” is “that each individual
ought to rececive the benefits (and the evils)
of his own nature and consequent conduct.”!
As to what exactly this primary law of life
and happiness means in the field of economics,
we have Spencer’s answer that ‘‘there must
be adjustment of amounts to deserts.”? But the
question which offers us most perplexity is,
how are we to determine what a person
deserves ? Are deserts to be in proportion to
the moral effort a person puts forth or to his
real need or to the hardness and unpleasant-
ness of his task ? Spencer returns a negative
to all these alternatives. Deserts, he seems
to say, consist of all that a person can earn
in a society where the law of equal freedom
prevails to the utmost; .., in a society where
there is no direct aggression on the person or
property of any one and no indirect aggres-
sion especially in the form of breaches of
contracts,3 where, in other words, the power
of the State is strictly limited to the fulfilling
of its police function of protecting life,
liberty, and property. To the selfevident

1 Justice, p. 17.
2 Data, p. 222‘
<3 cp. Data, p. 165.
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truth that a loose expression like “indirect
aggression.” is capable of a very wide legiti-
mate interpretation and to the fact that the
law of equalfreedom,in orderto be practicable
at all, would require an extreme form of
State Socialism probably annulling the need
for private property, we have already directed
attention. Comnsequently, we may pass over
them for the time being and, concerning
ourselves only with the spirit in which Spen-
cer would want us to understand the law of
equal freedom—justification of a form of
laissez faire—,we may ask ourselves whether a
theory of least possible interference or
“Specialised Administration” will be able to
give us maximum possible justice.

The chief difficulty in applying the law
of equal freedom to the distribution of
economic goods is the familiar fact that the
law of property in most modern states has
evolved and reached a high degree of com-
plexity without the aid of, and often in
opposition to, the law of equal freedom, and
therefore to apply this law to present.day
conditions in discovering what a just reward
should be, seems to be quite illogical. No
conceivable theory of justice, for instance,
can claim that all the present.day holdings
in land were originally appropriated by
people who left “enough and as good for
others,” (Locke) ; and if we thus find that the
law of equal freedom breaks down at the
very start, in its application to property in
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land, the primary commodity out of which
all the other forms of wealth have been
directly or indirectly derived, it seems fair
to say that Spencer’s formula can have
a plausible application to-day ounly to a
soeiety which starts with no accumulated
private capital in any shape or manner. If
Spencer objects to this conclusion on account
of the impracticability of starting society
anew, in order that it may from the very
beginning obey the law of equal freedom
(if such obedience is possible at all), and says
that we must put up with the unideal state
of society in which we live, working persis-
tently, however, through ‘“empirical compro-
mises” for a steadily-increasing realisation
of equal freedom, it seems right to argue that
it is highly unjust to apply the law of equal
freedom, in all its rigidity, to a society which
up till now has been, toa greater or less
degree, founded upon unequal freedom. The
philosophy of common sense demands that
those who have profited by such unequal
freedom should, to some extent at least, com-
pensate those whose chances of survival and
prosperity have been considerably diminished
on account of the small degree of freedom
allowed to them or their ancestors in the
past. Spencer himself, in his later treatment
of land (Justice, Appendix B), seems to see
the rightness of reparation for past injustice,
when he claims that the money spent on the
relief of the poor during the past three
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centuries is more than enough to compensate
for whatever land may have been taken away
from the poor of the past. But in thus
virtually supporting private property in land,
Spencer does not seem to see that his argu-
ment is a two-.edged weapon, which, while
apparently supporting a limited ownership of
land, may at the same time be used to support
such things as graduated income-tax and
super-tax on large estates and other fortunes
that are not earned through personal effort;
for very few people will agree that viclation
of the law of equal freedom in the pastwas
confined merely to the appropriation of land
and that, even in the matter of land, the poor-
relief which has been spread over three
centuries is a just compensation to the present
landless, especially when we consider the
enormous unearned increment of value, due
to increase of population. In short, property
in the past, it will be gencrally admitted, has
not had too respectable an ancestry. A
lover of State-interference, it seems to us, can
easily prove, on Spencer’'s own premises,
that free education, public libraries and
public parks, State supervision of sanitation,
and State.aided colonisation, to all of which
Spencer is deadly opposed, are all compensa-
tions for past injustice, i.e.,, for past violation
of equal freedom, as well as for the institu.
tion of private property, which, as wehave
said before, is not a necessary corollary from
the law of equal freedom,
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It is evident that such reasoning as regards
reparation for past injustice underlies the
writings of present-day laissez faire economists
who endeavour to correct and limit the
inherent shortcomings of their theory by the
abstract principle of equality of opportunity.
They realise that under modern conditions
where there isa greatdeal ofartilicial inequal-
ity, largely dueto theaccident of birth, status,
and such like for which the individual himself
is not responsible, and where the possession
of capital does not necessarily mean the
possession of qualities necessary for social
welfare (or the lack of capital, the lack of
such qualities), to let each individual take the
natural consequences of his actions, as Spen.-
cer wants them to do (without a modification
of the principle), would be unjust. Therefore,
they propose to start individuals equally as
far as possible and then leave them to make
the most use of their opportunity. Some of
the measures which they advocate in particu-
lar in bringing about this equality of oppor-
tunity, and for the realisation of which they
do not hesitate to call for the aid of the State,
are universal education, graduated inheri-
tance tax, and minimum wage law. Iun all
this, much of modern legislation seems to be
on their side, because it is concerned with the
removal of artificial differences and the
equalising of opportunities, and, in so doing,
with the providing of an open road to
talent.

<
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It cannot by any means be pretended that
the idea of equal opportunity is the last word
in social justice. It can be easily shown that
a literal realisation of it is impracticable, and
that, even where practicable, it would not
always give us ideal justice. “To furnish
equal opportunities,” for instance, as Rashdall
says, “to the dunce and the genius» would be
“far removed from the ideal of just distribu-
tion.”! But the point to mnote is that a
disproof of the principle of equality of op-
portunity, as a true canon of ideal justice, is
not necessary for our purpose.

It will be generally conceded that the
principle of equal opportunity as a negative
principle, in spite of its limitations, is of great
practical value in removing many artificial dif-
ferences. There can be little doubt that, other
things being equal, a much greater measure
of equality of opportunity than what we have
to.day, is socially desirable, and that it will
bring us nearer to the goal of ideal justice
than the mechanical and unpractical law of

equal freedom.

Spencer’s idea of justice, then, which, in
spite of his protest (cp. his Essay on Specml.
ised Admianistration and Study of Sociology

p. 3561.8), may be regarded as a species of
the laissez faire type “ot theory, lets fall
precisely those elements of that theory—
reparation for past injustice and equality of
opportunity—where it is relatively strong. It

1 Vol. 1, pp. 230-1.

>
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falls short of other theories too which, like
itself, calculate just reward in terms of the
economic productivity of individuals under
conditions of ordinary competition. If justice
demands that there should be a close correla-
tion between work-—-mental or bodily—and
material rewards, those who advocate such a
theory of distribution are bound ruthlessly to
criticise inherited wealth, unearned increment,
holding of stocks, etc. But Spencer, it is
clear, does not indulge in such criticisin. To
him, to interfere with a person’s inheritance
or unearned increment is to violate the law of
equal freedom. Still another respect in which
his theory of justice compares unfavourably
with the theories of other Utilitarian indivi-
dualists is that even the most extreme of
these individualists seems to realise thatjustice
would be incomplete if it did not give some
attention at least to the welfare of generations
yet to be; and it is in the name of concern for
future generations that they do not oppose
the State undertaking such things as the pre-
servation of forests, encouragement of scienti-
fic discoveries, etc. But Spencer is opposed
to Statz-action in all these spheres. One fur-
ther matter where Spencer's theory is less
just than the theory of enlightened individual.
ists, and to which reference has been made
already in a different connection, is that the
law of equal freedom does mnot scruple “to
let a man suffer for failures not due to
wilful wrong.doing or mneglect” (Sidgwick).
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Commonsense demands that the cases of the
sick, the disabled for life, and the unfortunate
should be considered separately from those of
able.bodied adults; and that, even among the
able.bodied adults, the cases of those who are
willing to work, but are unable to find
employment or are thrown out of work, owing
to general social conditions over which they
have no control, should receive a separate
treatment from that of the persistently lazy
and indolent. But Spencer, as we have had
occasion to remark before, groups all penple
together, irrespective of their special circums-
tances, and contents himself with the canon
that there “must be an adjustment of amounts
to deserts »  In Social Statics he goes to the
extent of saying that “Inconvenience, suffer-
ing, and death are the penalties attached by
nature toignorance as wellas to incompetence
—are also the means of remedying them;”*
and the same idea receives its scientific
formulation in the biological law of survival
recorded in Justice. It does not seem to
have occurred to Spencer that, in order that his
law of equal freedom, which aims at universal
application, may have an intelligible meaning
at all, it must be limited by a law which aims
ab treating persons in similar circumstances
similarly. Spencer does not appear to see
that toallot “special privilegesand burdens to

1 Data, p. 222.
2 p. 378.
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special classes of the community,”! is not
necessarily unjust.

We have so far seen that Spencer’s theory
of justice, in what it omits, fails to give us as
much justice as theories to which it is most
closely related—the laissez faire and Utilitarian
individualism. We shall now proceed to show
that, even from a positive point of view, it falls
short of justice as enunciated by Utilitarian
individualists. Many of these theorists realise
that economic value is essentially relative
and not absolute and that, if competition be
excluded, there is no way of fixing values or
of comparing services.2 They further realise
that there are many kinds of valuable services
for which there is no market value in our
existing competitive society They also grant
the force of the truth that a person may be as
industrious to.day as he was yesterday, and
yvet his wages may be less than half, simply
because of an unforeseen decrease in the
demand for his services,3 In the light of
these facts, therefore, they hesitate to assume
naively with Spencer that whatever a person
is able to get in a free and open market is in
accordance with the law of ideal justice.
Neavertheless, they believe that, under our
present conditions, it is right for a person

1 Sidgwick, Methods, pp. 266-7.
2 Cp. Rashdall, op. e:t. vol. I, p. 244.

3 Cp. Sidgwick, Principles of Political Economy,
p. 504. ‘
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to expect a reward in proportion to his
economic productivity; but such beliefis not in
the name of ideal justice ; it is in the name of
economic welfare or social expediency. Such
at least seems to be the point of view adopted
by a writer like Dalton (author of Izequality of
Incomes) who, on the basis of Prof. Cannans
distinction between considerations of econumy
and considerations of equity, concludes that
justice is sometking that cannot be definitely
ascertained and that, therefore, we must
confine our attention merely to questions of
economic welfare. Many persons will be
inclined to agree with Utilitarian individual-
ists when they claim that there is no other
practical way of rewarding a man than that
of giving him his market price and that,
under any other system of distribution, there
would be ‘“increased idleness, decreased sa-
ving, lessened efficiency of capital, pressure
of population, checked growth of culture,”t
etc. But the same persons will refuse to
believe with Spencer that a mechanical pro-
portioning of benefits to efforts (work), un.
relieved by any qualifying condition, is the
highest from of justice that we can have,
either in the present state or in the ideal state
of ideal men posited by him. Furthermore,
if just reward, as Spencer imagines, can be
accurately measured by a person’s earning
capacity, as that is determined by the law of

1 Sidgwick, Politi:al Economy, p. xxii.

A8
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demand and supply operating in individual-
istic societies to-day, his theory seems to
reduce itself to the curious position that jus-
tice consists in the mere maintenance of the
status quo—a position which even extreme
individualists will find it difficult to accept
without qualification. That this inference of
ours is not unfair to Spencer can be shown
from the fact that, in his evolutionary treat-
ment of the laws of life and the conditions of
existence, the presumption of his argument is
in favour of existing moral rules which have
managed to survive in the passive struggle
for existence.

A second important point where Spencer’s
theory of a just reward, from the positive
point of view, seems to be deficient, is in
connection with the question of contracts.
We have already touched upon this question
in its relation to freedom. But now looking
at it from the point of view of distribution,
we must say with Means who, like Spencer,
appears to hold general happiness as end, that
it “cannot be admitted that justice consists in
the fulfilment of contracts.”! For, as the same
writer says: “Very few persons in the lowest
ranks of labour, perhaps, regard their wages as
an equivalent for their pains. Itisall they can
get and they take it, but to say that justice
is confined to giving them it, is to say that
existing social arrangements are perfectly
just, which Mr. Spencer does not maintain. If

1 Mind O. 8. V. p. 397.
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he is talking of justice in the ideal state, he
still has to suppose every person in making a
contract to be able to decide what will be an
equivalent for his sacrifice and to do this
without comparison of pleasure.”! Even if
we grant to Spencer for the sake of argument
that the fullilment of contracts is the best,
means of every person getting what he ought
to get, we are faced with a difficult question
for which there is no answer from the side of
thelaw of equal freedom, Are the contracting
individuals to contract with one another in
the capacity of separate individuals or as
members of *‘coercive” groups? The reason
for asking this question is that it is quite
conceivable that a class of labourers will be
able to sell their services ata much higher
price as an aggregate than as individual
labourers, and that conversely, an employer
acting in unison with other employers of the
same kind will get cheaper labour than if he
should act alone. In short, it is clear that
factors like monopoly and combination intro.
duce into contract an element that is insoluble
by the law of equal freedom. Any one of the
four possible wages that a labourer may get
according to the presence of one or more of
the four conditions mentioned above, will be
ideally just on the basis of the law of equal
freedom, so long as there is no physical
coercion or intimidation. If Spencer accepts
this conclusion, we seem justified in doubting,

1 Ibid.
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if not in denying, the exact or “scientific”
nature of his absolute and universal formula
of justice, which secems unable to provide a
precise canon of distribution, in the light of
which our future action may be directed.
Whatever a person can get through profiteer-
ing, artificial monopoly, obstruction, etec.,
within the law of equal freedom, turns out to
be his just raward., But common sense
certainly sets itself against “justice” of that
kind. Kven Spencer’s own Jaws of life laid
down in the early part of Justice do mnot
support such justice. Adapting an argument
used by Spencer in his chajter on Sub-Human
Justice (Ch. II) to the present context, we
may say that the profiteer, the monopolist,
and the obstructionist so habitually break the
relation between the conduct and moral conse-
quence of their victims that in very few
individuals are those relations long maintained
(Section 6). The sustentation of these enemies
of society frequently means the destruction
of “the best individuals as readily as the
worst,” so much so that human justice becomes
“extremely imperfect alike in general and in
detail.”* Therefore, we cannot dogmatically
assert that those who go under in the economic
struggle necessarily deserve to go under.
Turning to individualistic thinkers other
than Spencer, what we find is that while most
of them consider the enforcement of contracts
to be fundamentally important, they do not

1 Compaie Justice Chapter 11, Section 6.
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agree with Spencer in thinking that equitable
relations between members of society, result-
ing in a just proportion between effort (labour)
and benefit, would be best maintained, if
contracts were freely entered into and fulfill-
ment of them was uniformly enforced. They
insist on the value of contract-enforcement
only within limits. Sidgwick who has devoted
considerable space and attention to the question
of contracts in several of his writings! gives
us an indication as to what these limits are;
and it is instructive to state them briefly to
see to what extent Spencer could consistently
accept them on the basis of his law of equal
freedom. In the first place, Sidgwick says: “It
is generally expedient to enforce contracts, if
deliberately made between persons possessing
at the time mature reason, and without illegal
coercion or intimidation, or wilful or negligent
misrepresentation of material facts; and if
the effects that they were designed to produce
involve no violation of law or cognisable
injury to the community.”? It seems fair to
suppose that for the words “It is generally
expedient,” Spencer would substitute ‘“the
State ought to;”” that he would altogether
omit the condition regarding ‘“wilful or negli-
gent misrepresention,” leaving each individual
to take the necessary precaution against such

1 Elements of Politics, Ch. VI, Principles of Political
Economy, Bk. III, Ch. VI, and Methods, Bk. III,
Ch. V.

2 Politics, p. XIV. ’ .
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contingency; and that he would reject the
condition of “cognisable injury to the com-
munity,” except in the case of slavery.! On
his theory of equal freedom, moreover, select-
ing examples from outside the realm of
distribution, contracts which involve sexual
immorality and oppressive usury would pro-
bably have to be enforced. A second serious
limitation which Sidgwick places on the
enforcement of contracts, and of which Spen.
cer's law of equal freedom seems unable to
take account, is that “it may become, through
change of conditions, impossible or on the
whole inexpedient to fufiil a contract to render
future services.”? A further limitation consid-
ered by Sidgwick which is outside the scope
of the law of equal freedom, is the ‘limited
liability” of a body of persons who, in their
capacity of “an artificial person” form one of
the contracting parties. In all these ways,
then, Spencer’s theory of justice which unduly
simplifies present-day economic conditions by
assuming that everybody will get what he
ought to get when the State rigidly enforces
all contracts freely made, falls short of justice
as determined by the Utilitarian individualist
theories in general.

An observation which does not seem to
have occurred to Spencer is that the laissez

1 “Contracts ... must be strictly adhered to and
legally enforced ; save in cases where a man contracts
himself away.” (Principles Ethies, Vol. II, p, 287.)

2 Ibid.
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faire doctrine (including the law of equal
freedom) is at best only “a rough induction
from our ordinary experience of human life.”?!
Consequently, he does not see that laissez faire
or the law of equal freedom is, in its very
nature, incapable of giving us precise guidance
in the apportionment of material goods.

We have up till now concerned ourselves
with a criticism of Spencer’s theory of econo-
mic distribution from the point of view of
theories closely akin to it—the laissez faire
and Utilitarian individualist theories. We
shall now approach the larger question of
distributive justice, in  particular, and
of social justice, in geueral, from the stand.
point of idealistic theories, i{e, theories
which do not regard mere happiness as the
supreme end of conduct. Ifrom the point of
view of these theories Speucer’s priunciple
of distribution, resting as it does on the
economic law of demand and supply, is open
to the following defects: (a) that people do
not always find the work for which they are
best fitted ; () that their demands are not
always for things that they really need—
sometimes they are even for things that are
positively hurtful; and (¢) that sometimes
things of the greatest value are very little in
demand.2 This criticism, we admit, will have
little or no weight with Spencer, to whom

1 Sidgwick, Politics.

2 Compare J. 8. Mackenzie, Outlines of Social
Philosophy, Ch. V. .
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justice consists in letting each individual sink
or swim for himself. But if the conclusion
reached by us earlier is valid—that, even on
Spencer’s own biological and Utilitarian
premises, the organic view of society is the
only true view, the above-mentioned defects
cannot be passed over lightly. On that view,
justice would aim not at the mere apportion.
ing of benefits to services, if such mechanical
apportionment is possible as all, but at giving
each individual a share in the common good
of the community. While it may find it
socially and economically expedient, under
the complex conditions of modern life, to
preserve our present economic system to a
large degree (at least as far as the middle
ranges of income are concerned), and regard
poverty as punishment to some extent, it
would at the same time correct and limit the
inherent weakness of the economic system
by paying due attention to differences of
need on the one side and differences of
capacity on the other, If a member of
society is unable to earn for himself his
minimum share of social good, it would
endeavour to make it possible for him to
earn it through such means as minimum
wage laws, good methods of technical ins.
truction, efficient labour exchanges, and State
control of the supply of some of the more impor-
tant needs.! It would treat each person as an

1 Compare Mackenzie’s Outlines of Social Philoso-
phy, Ch. V.
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end in himself and not as a mere means to
an end. In other words, it would regard
each person’s good as of equal intrinsic value
with the like good of everyone else and would
consider superior capacity as constituting a
claim to superior consideration,! though not
always of a material character. Instead of
trying to effect some kind of compromise
between competing individuals, it would look
upon these individuals as members of a
common group, and endeavour to promote
right relationships between them. It would
elevate the question of distribution of external
good from the plane of economics to the
plane of personality. It would secure to a
considerable extent “that no unnecessary
obstacles are placed in the way of each one
discovering for himself what is the position
for which he is best fitted, and eventually
gaining that position.”? It would also do
something at least to remove such extreme
poverty as would prevent a person from
securing the necessary materials and instru.
ments for the proper discharge of his funec.
tions, and such extreme wealth as might
tempt him to wastethem.3 Instead of mecha.
nically ascertaining the just reward of each
person by means of a universal and objective

1 Compare Rashdalls The Thecry of Good and
Evil, Vol. I, pp. 233-41.

~ 2 Mackenze, ch. V.

3 Compare Mackenzie’s Outlines of Social Philoso-
phy, ch. V, .

-
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formula of social justice, it would aim at
strengthening in the community as a whole,
the disposition to ascertain and carry
out what 1is just for each individual.! In
addition to emphasising justice in the
realm of competitive good, it would empha.
sise the cultivation of non-competitive goods
like goods of the body (e.g., physical health)
and goods of the soul (eg, moral goodness,
culture, knowledge, etc.). Instead of forcibly
fitting itself into a preconceived notion as to
the proper function of the State, it would
regard the State as an instrument for the
realisation of the good life of the community.
Justice would become the master and the
State its servant, and as servant, the State
might be required to do much or do little,
depending upon the intellectual and moral
level reached by the community and the
urgency or otherwise of the acts to be per-
formed. Merely to call an act individualistic
would not be enough to uphold it. Neither
to call acts paternal or socialistic would be
énough to condemn them. The good life of
the community, which, to a large degree, is
self.earned, would be the deciding factor, and
the question regarding the limit of State-
action would present itself as a matter of
detail.

1 In the words of H. Rashdall : “An abstract ‘dis-
tribution’ cannot be a good, but a disposition and a wil
to distribute justly may be.”

[
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Thus the law of equal freedom appears to
fall short of the laissez faire, the Utilitarian
individualist, and the idealistic theories of

social justice.



CHAPTER VII

Justice and Beneficence.

Our efforts bitherto have been directed
towards the expounding and criticising of
Spencer’s principle of justice (expressed con-
cisely in his law of equal freedom), looking at
it more or less as an independent principle of
morality. But it is in its relation to its twin.
principle of beneficence that we sev in a most
striking way its inadequacy and its inconsis-
tency with itself. Itis,therefore, now necessary
to turn to a brief examination of the differen.
tiation made by Spencer between justice and
beneficence. Karlier we noticed that justice
to Spencer is the primary law of morality and
that it consists in letting each individual take
the natural consequences of his actions, that,
in other words, it consists in letting the
superior have the advantage of his superiority,
and the inferior the disadvantage of his
inferiority. But this law, Spencer confesses,
in the Data as well as in Negative Bene.
ficence (Sections 54 and 387), is mnot enough.
Its sternness should be mitigated by the
principle of beneficence., Thus, he says in
Part V, ‘“the highest form of life, individual and
social, is not achievable, under a reign of
justice only, but that there must be joined
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with it a reign of beneficence.”! At the same
time, however, he adds that “justice and
beneficence are to be discriminated,” as justice
is of public concern and beneficence only of
private concern. Ior, he says: “Beneficence
exercised by society in its corporate capacity,
must consist in taking away from some persons
parts of the products of their activities, to
give to other persons, whose activities have
not brought them a sufficiency. 1f it does
this by force it interferes with the normal
relation between conduct and consequence,
alike in those from whom property is taken
and 'in those to whom property is given.
Justice, as defined in the foregoing pages, is
infringed upon. The principle of harmonious
social co-operation is disregarded; and the
disregard and infringement, if carried far,
must bring disasters. »2 ‘
Deferring to a later place in the present
chapter cousideration of the obvious contra-
diction that there is between justice and
beneficence in this quotation, we should remark
that the argument does not apply to Negative
Beneficence. The beneficent restraints, for
instance, imposed by Spencer on Free Com-
petition and Free Contract (Chs. 1T and III of
Part V), do “not mnecessarily involve the
taking ot A’s products to give to B; but only
limitation of A’s activities in B’s interest.” 2

1 p. 269.
2 Principles of Ethies, Vol. II, p. 271.
3 Ibid. :
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Using the time-worn distinction between’
what is of public and what of private concern,
Spencer makes a further distinction when he
maintains that justice is ‘“needful for social
equilibrium, and therefore of public concern,”
while beneficence is “not needful for social
equilibrium, and therefore only of private
concern.”! 1t is our purpose now to see
whether Spencer is able consistently to adhere
to this distinction in his treatise on beneficence
and if not, whether such inability is not due
to the narrow and inadequate way in which
he conceives justice. Turning our attention
first to the important chapter on Ilesiraints
on Free Competition (Ch. II), we find Spencer
say that “In strict equity (or justice) the more
capable are justified in taking full advantage
of their greater capabilities;”’? and that trade
unions are “unprincipled” when they prevent
an artisan from outstripping his fellow-artisans
by his superiority in the ordinary competitive
process. And yet he adds that in the case of
employers, frec competition may go too far;
an employer, for instance, may ruin his com-
petitors by unscrupulous underselling; thus
inflicting “intense evils” which “might not
unfitly be called commercial murder;” he
employs “the forms of competition...to destroy
competition” and achieve ‘‘a practical mono-
poly.” 3 But the principle of negative bene-
ficence, Spencer goes on to say, enjoins

1 Vol. I, p 270. 2 p. 271.
3 p 282 .
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“Anyone who, by command of great capital
or superior business capacity, is enabled to
beat others who carry on the same business...
to restrain his business activities, when his
own wants and those of his belongings have
been abundantly fulfilled »' “This conclusion,
however,” as Sidgwick rightly remarks,
“would seem to go beyond what the premises
justify, as what seems injurious is not the
extension of business through cheapness, so
far as cheapness is bena fide obtained by
economies; but the adoption of underselling
at unremunerative prices in order to injure
competitors and establish a monopoly.”? As
the same writer says: “both in the case of
trades-unions establishing monopoly through
combination, and employers establishing
monopoly by aggressive combination, indus-
trial freedom, advocated as leading to the
advantages of free competition, in facts leads
to the opposite result. Why is so important
a result, if as bad as Mr. Spencer holds, not
to be prohibited by law? Why is it nota
distarbance of social equilibrium, and a breach
of Justice? »3

Passing on to the chapter on Restraints on
Free Contract (ch. 11I), we find several illus.
trations more startling than the one mentioned
above, of the narrowness and inadequacy of
Spencer’s principle of justice. In discussing

1 p. 282,
2 Ethics ot Green, etc., p. 306.
3 Ibid,
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the case of a landlord who, in strict justice,
may raise the rent of a tenant who has taken
a stony or boggy tract of land on a short lease
and reclaimed it by persistent labour, Spencer
claims that the sentiment of negative bene.
ficence will restrain the landlord “from taking
advantage of his tenant’s position” and that
he will feel “that in this case what is here
distinguished as negative beneficence does
but enjoin a regard for natural justice, as
distinguished from legal justice.”* In making
this new distinction between natural justice
and legal justice, which incidentally serves
the purpose of covering up the inherent weak-
ness of his principle of justice, it seems to us
that Spencer lays himself open to certain
serious objections. In the first place, there
is no reason to suppose that natural justice
would enjoin the above restriction, supposing
the terms of the contract to be understood by
the tenant. Seccondly, if we grant Spencer’s
view as.to what natural justice enjoins, “why
should it not also be legal justice—since in
ch. vir of Part IV we seemed to be told that
Legal Justice derives its warrant from Natural
Justice- 1f Justice is in some cases not to be
enforced by law, how are we to distinguish
the cases in which it ought to be so enfor.
ced.?”2 Lastly, if strict or legal justice
allows the landlord to take full advantage of
his tenant’s weakness, what is .to become of

1 vol II, p. 288.
2 Sidgwick, p-308.
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Spencer’s law of equitable distribution—the
exact “proportioning of benefits received to
services rendered.”!

Another striking illustration in the present
chapter of the narrow and inadequate way in
which Spencer conceives jusiice, is found in
cases such as those of the Skye crofters, in
which, Spencer says, “the making of contracts
though nominally free is mnot actully free”—
cases in which there being no competition
among landlords, a local landlord has “an
unchecked power of making his own terms”
and the people “having little or no choice of
other occupations and being too poor to
emigrate, are compelled to accept the terms
or starve.”? In such cases, therefore, Spencer
says, ‘it remains for the promptings of nega.
tive beneficence to supplement those of equity
which are rendered inoperative, The landlord
is called ou to refrain from actions which the
restraints of technically-formulated justice
fail to prevent.” But obviously this funda-
mentally important limitation of the notion of
Freedom should have been introduced, if at
all, in the previous discussion of the Right of
Frec Contract in Part IV of the Principles.
It is an essential part of justice and is “need.
ful for social equilibrium.” ‘ Surely the
‘Freedom’ of the Law of Equal Freedom ought
to be real and actual: if a contract is not in
reality free when one of the parties is in

1 Data, p. 146, 2, vol. II, p. 288.
3 ch. XV, p. 129, .
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extreme need, surely the whole previous deduc-
tion (in Part IV) needs remodelling.”! For,
it will be remembered that, in Part IV,
Spencer regards the Right of Property, Free
Exchange, and I'ree Contract as necessary
corrollaries from the Law of Equal Freedom;
and as therefore embodying not merely ‘legal’
or technical Justice but Justice pure and
simple”.2

A further illustration of the criticism that
we are urging against Spencer’s theory of
justice, we find in the present chapter, in the
case of

“A contractor who has undertaken an
extensive work on terms which, to all appear-
ance, will leave him -only a fair remunera-
tion, making due allowance {for ordinary
contingencies—say a heavy railway cutting,
or a tunnel a mile or two long. No one
suspected when the contract was made, that
in the hill to be tunnelled there existed a
vast intrusion of trap. But now where the
contractor expected to meet with earth to be
excavated he finds rock to be blasted. What
shall be done? Unless he is a man of large
capital, strict enforcement of the contract
will ruin him ; and even if wealthy he will
do the work ata great loss instead of ata
profit. It may be said that even justice,
considered mnot as legally formulated but as
reasonably interpreted, implies that there should

1 Sidgwick, p. 308.
2-Ibid.
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be a mitigation of the terms ; since the inten-
tion of the contract was to make an exchange
of benefits ; and still more is mitigation of the
terms required by negative beneficence—by
abstention from that course which the law
would allow. But clearly it is only where a
disastrous contingency is of a kind greatly
exceeding reasonable anticipation, that negas
tive beneficence may properly come into
play.” !

Most people will probably say that in the
present case both “natural justice” and “legal
justice” should hold the contractor respon.
sible for his mistake on the ground that he is
supposed to have expert knowledge of his
work, even before the contract was made.
Taking, however, a similar case, like that of
a building which in the process of construc-
tion is destroyed by “an act of God,” say
through lightning, the same people would
probably say that neither ‘natural justice”
nor “legal justice” (in the ideal form) ought
to hold the contractor (in the ideal state)
completely responsible. Spencer, on the other
hand, would probably say that justice “legally
formulated” shouald throw the whole burden
upon the contractor, while justice “reasonably
interpreted” should ease that burden.

Even on Spencer’s own ground cf ‘“social
equilibrium,” which may be paraphrased as
“public advantage” or ‘‘conditions necessary
for the smooth working of society” and which

1 Principles of Ethics, vol. 1I, pp. 289-90, .
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is the test used by Spencer as to whether a
thing should come under the province of
justice or not, it will be generally admitted
that whether or not a contract like the one
under discussion (building struck by lightn-
ing in the course of construction) should be
literally enforced should not be leit to the
generous impulse of interested parties, but
should be brought under the control of the
State. Further, if the contracting parties
are to take into consideration ‘‘the intention
of the contract” as “an exchange of benfits,”
does not the State, as a disinterested body
and as the enforcer of contracts, have even
a greater right (and even duty) to do the
same ? Finally, are we to infer from Spencer’s
statement that no contracts ought to be
enforced that turn out to be highly disadvan.-
tageous to one of the contracting parties ?*
If such is the inference, it will be interesting
to know what effect it will have upon modern
business, much of which rests upon specula-
tion and readiness to take risks. Shall we be
working toward a state of affairs similar to
a Christian Socialism ? Perhaps an answer to
this question is not urgent for our present
purpose. In any case, a question of this
kind serves to emphasise the fact that the

1 Negative beneficence, says Spencer, forbids
“unduly pressing against another an advantage which
circumstances give” (vol. I, p. 296) ; further, “negative
beneficence...forbids making a contract unduly advan-
tageous to self” p. 297,
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implications of some of the qualifications of
justice introduced by Speucer in his treatment
of negative beneficence are destructive of
his theory of justice itself.

Taking justice, then, to mean ‘social
equilibrium,” we have seen that in all the cases
quoted above, what Spencer calls “Negative
Beneficence” should really be called “Justice.”
Consequently to the extent to which the
law of equal freedom is unable to accom-
modate these cases, it needs to be supplanted
by some wider principle. KExpressions like
“natural justice,” justice ‘‘reasonably inter.
preted,” and “intention of a contract” as “an
exchange of beunefits,” eat up the very roots
of the law of equal freedom.

We now pass on to Part VI of the Prin.
ciples (Positive Beneficence), and see how it
comports with justice. The most important
chapter in this part from our point of view
is the chapter on the Relief of the Poor (Ch.
VII). Using Spencers definition of benefi.
cence that “exercised by a society in its
corporate capacity,” it consists “in taking
away from some persons parts of the products
of their activities, to give to other persons,”
we may say that poor.relief by the State is a
clear case of beneficence, and that, therefore,
on Spencer's view, it ought not to be under-
taken by the State. But, if, on the other
hand, it can be shown that relief of the poor
is “needful for social equilibrium,” it
automatically becomes a part of justice and,
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therefore, a part of stat=.duty. In the words of
Prof. S. Alexander: ‘It is a strange concep-
tion of social equilibrium which leaves out of
account some of the forces concerned, and
what forces can be stronger than the senti-
ments of those who rebel against being left
to the full operation of their inferiority ?”1
No doubt, as Spencer says, State-relief of the
poor, if carried too far, will bring disasters,
but it will be agreed that when carefully
limited, it may do more good than harm.

It the relief of the poor by State.aid, then,
as “needful for social equilibrium” be legiti-
mately regarded as a part of Spencer’s justice,
it seerns to have a far-reaching consequence
on the hard and fast distinction made by him
between justice and beneficence. Justice and
beneficence, hereafter, it would seem, cannot
be regarded as mutually exclusive of one
another. Beneficence should really be looked
upon as higher justice, and the State should
become the custodian of it. Spencer’s own
admission that ‘the highest form of life”
(which we paraphrase as “the greatest possi.
ble quantity of life and happiness”) cannot
be reached without beneficence, seems
to support us in this view, For, if justice
and beneficence have the same basis, viz,
increase of life and happiness, why should
it be wrong for the state to prescribe bene.
ficence for the public good, considering that
it prescribes justice for the public good ?»

1 Mind, N. S; III, p. 128,
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We, therefore, come back with fresh proof to
a conclusion that we reached on an earlier
page that, on Spencer's own premises, the
question to ask ourselves in deciding whether
or not a certain measure should be undertaken
by the State is not whether it comes under
justice or beneficence, but whether it makes
for public good. We grant that there may
be cases where, even after ascertaining that
a thing will be for public advantage, it will
not be undertaken by the State owing to the
excessive trouble and expense involved or to
the difficulty of finding a definite and conven.
tional basis on which law can act. But the
point that we seek to emphasise is that neither
m Spencer’'s type of social philosophy nor
in any other type is there logical ground for
the limitation of State-action to justice,
narrowly conceived. Dr. E. Albee rightly
observes that “while many practical statesmen
have a healthy dread of a too paternal gov.
ernment, it is safe to say that no practical
statesman ever did, or ever will, try to keep
justice and beneficence, in whatever sense
understood, separate in the way that Mr,
Spencer would seem to require. It would, eg.,
take but a famine or a pestilence to show
how unworkable such an abstract theory
would be.”’!

If further proofs be required of our con-
clusion that, on Spencer's own premises,
public advantage is the decisive factor with

1 A History of English Utilitarianism, p. 349.



212 SPENCER’S THEORY OF SCCIAL JUSTICE

regard to the collective action of the State,
we may for a moment hark back to Spencer’s
theory of Absolute Ethics and then turn to
his treatment of public opinion. Justice, we
have already seen, aims at giving each man
the exact equivalent of what he has done.
But a harsh operation of this law upon the
sick, the feeble, and the old, Spencer allows,
may be mitigated by a considerable amount
of voluntary beneficence. For this mitigation,
however, as far as we can see, there is no
warrant in the code of Absolute Kthics. And
yet Spencer allows it on the ground that,
“when duly restricted to cases of unavoidable
misfortunes, the immediate pleasure resulting
from beneficence outweighs the indirect good,
which would result from following the teach-
ing of absolute KEthics and allowing the
unrestricted struggle for existence to exter-
minate those whose extinction by natural law
would prove them (under the conditions) unfit
to live.,”! But it is obvious that the same
reasoning may be used to justify ‘“any amount
of interference with the evolutionary struggle,
and with the laws which Absolute Ethics
derive from it, in all cases where the gain to
Socijety, on the whole, may seem to outweigh
any which may be expected to result from the
unrestricted struggle.”?

1 Rashdall, Vol. 1I, p. 390 ; cp. Spencer’s Principles,
Vol. 11, p. 394.

2 R-shdall, Vol. IT, p. 300,
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Turning to the question of public opinion,
we find that, in replying to those of his critics
who say that “if there is no compulsory
raising of funds to relieve distress, and every.
thing is left to the promptings of sympathy,
people who have little or no sympathy, form.
mg a large part of the community, will
contribute nothing; and will leave undue
burdens to be borne by the more sympathetic,”*
Spencer says “that in the absence of a coercive
law there often exists a coercive public opinion.”?
Here apparently we have a case where Spencer
realises the need of a certain act for public
good so much so that he is willing to cast
aside his wonted enthusiasm for freedom from
interference, which elsewhere he regarded as
the one essential condition to life and happi.
ness. But,in so doing, Spencer seems to
forget that there is no difference in principle
between the enforcement of justice by the
State and the enforcement of beneficence by
public approbation and disapprobation.

We have so far endeavoured to show that
the basis of Spencer’s theory is narrow and
inadequate and that, on his own premises,
the limit of State.action should be the limit
of public advantage. Neither the whole of
justice, e g., gratitude to parents, nor the whole
of beneficence can conveniently come under
State control. We now pass on to a criticism
which we have hinted at earlier and which,

1 Principles, Vol. II, pp. 387-8,
2 p. 388,
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we believe, seriously undermines Spencer’s
justice—the inner conflict that there is between
justice and beneficence in his Ethics. Itis
generally agreed that, however much justice
and beneficence may differ from one another,
and whatever distinctions we may draw
between them for the sake of convenience,
they are incapable of contradicting each other
in theory, or even in practice. A writer like
Henry George, who has many points of contact
with Spencer, says that “That which is above
justice must be based on justice, and include
justice, and be reached through justice.”!
Prof. J. Seth, a writer of a different type,
argues that justice and benevolence are
respectively the negative and positive aspects
of social virtue and that benevolence is justice
made perfect.

We shall not hold Spencer responsible for
the practical difficulties which he has in
reconciling the duties dictated by justice and
those dictated by beneficence. Such difficul-
ties are bound to be difficulties for almost any
system of Ethics, though in Spencer’s Ethics
they are greater in number and more serious
in degree. But we have a right to hold him
responsible for virtually abandoning the
biological principle of “survival of the fittest”
while passing from justice to beneficence. If
it is wrong for the State to render positive
help to the weak and inefficient members of
~ gociety, so it is for the individual; the

{ Social Problems, p. 114.
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character of the agency makes no difference.
Nature’s laws, whether broken by the collec-
tive action of the State or by individual
action, will have the same serious consequence.
To temper with the Spencerian law of justice by
means of beneficence is to tamper with it! and,
to that extent, to render, “the laws of life and
the conditions of existence” futile. Our
conclusion, then, is that, to the extent to which
beneficence counter-acts and contradicts the
primary law of justice, it has no logical place
in Spencer’s Ethics, for Spencer himself
claims that “the primary law of a harmonious
social co-operation (justice) may not be broken
for the fulfillment of the secondary law (bene-
ficence).””2

If Spencer tries to extricate himself from
this difficulty by saying that, inasmuch as
justice is incapable of complete realisation in
the relative state in which we live to-day, we
ought not to insist on too rigid an application
of it, but ought really to find room for benefi-
cence, it would appear that he must give up
his claims to having discovered a ‘scientific”
or “exact’ basis for Utilitarianism and a
final solution of the vexing question of the
proper sphere of government, and must fall
back upon the empirical-reflective method of
ordinary Utilitarians, using social good or
public advantage as his guide. It may even

1 We have Spencer’s own words that “What is not
just is in the long run not beneficent” (vol. II, p. 381).

2 Principles of Ethics, Vol. 1I, p. 271. .
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be contended that, so long as Spencer admits
that his justice cannot be fully realised in our
present state of affairs, and so long as limited
beneficence, as we have shown above, is
“pneedful for social equilibrium” (i. e., for
maximum life and happiness possible), bene-
ficence on the whole should precede justice in
the activity of the State. This contention is
supported by a former conclusion of ours that
Spencer’s theory of justice is fruitful only on
the supposition of the equality of the members
of a society. Therefore, till we reach that
equality, why should not the State lend all
its energies to giving its members as many
positive benecfits as possible, and equalising
their opportunities, with a view to hastening
the absolute state when justice and equality
shall reign unchecked ? Will this not be in
strict accordance with Spencer’s theory?
Whether it will or not, there can be little
doubt that, in manyv of the cases discussed by
Spencer in Parts V and VI, “to secure the
individual by a right is both a manlier and
more satisfactory arrangement than to leave
him dependent on the good feeling which
prompts others to render him services which
he cannot accept without a sense of in-
feriority.»1 It is strange that a writer who is
so passionately fond of freedom as Spencer is,
should, in the case of the poor and the
unfortunate members of society, be so unmind-
ful of their true freedom, their self-respect,

1 8. Alezander, Mind, N. S. Vol. III p. 130
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and their manhood, as to recommend them to
the mercies of the rich, the fortunate, and
other such who often, owing to circumstances,

occupy positions of advantage.



SECTION Il

Practical Application of Spencer’s
Theory of Justice.

CHAPTER 1

THE THEORY AND ITS QUALIFICATIONS.

We propose in this concluding section to
attempt a systematic examination of Spencer’s
application of his formula of justice to the
practical questions of social life, with a view
to seeing to what extent Spencer is able to
make good his claims :—

(1) That the particular legal rights of
man that ought to be established
in any actual society are all ascer-
tained by simple deduction from
his absolute formula of justice,
viz., the law of equal freedom.

(2) That “they one and all coincide with
ordinary ethical conceptions.”!

(8) That “they one and all correspond
with legal enactments,”? and

(4) That what is found to be ideally just
(according to Spencer), also turns
out to be economically expedient.

1 Justice, p. 63.” 2 Justice, p. 63.
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In undertaking this task, it is necessary to
bear in mind. constantly an important fact
that Spencer seems entirely to overlook, that
even if it is possible for him to establish his
claims, especially the first one, that is not
necessarily to prove the superiority of his law
of equal freedom to other theories of justice
which, though not rigorously deducing all the
rights of man from an absolute or ultimate
ethical principle, as Spencer’s does, make an
adequate provision for them. A detailed study
of Social Statics and Justice reveals the fact that
many of the rights discussed by Spencer in
these writings are of such supreme importance
for social existence that no theory of justice
can fail to account for them. Such a study
seems also to show us that rights, instead of
being simply deduced from the law of equal
freedom, are really forced out of it.

A further important fact which also needs
to be borne in mind, and which Spencer
forgets, is that to establish a parallelism
between his deductions and our ordinary
ethical conceptions and legal enactments is
not necessarily to establish a causal or any
other kind of intimate relation between them,
The correspondence may after all be acci-
dental; and ordinary law and morality may,
through the long history of mankind, have
independently arrived at many of Spencer’s
so-called deductions .without a conscious or
unconscious attempt at realising maximum
equal freedom.
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Before we proceed to criticise closely
Spencer’s deductions from his fundamental
formula of justice, it is necessary to state two
important qualifications which he introduces
into his formula aud which seriously weaken,
if not destroy, its absoluteness, and render its
meaning rather vague and indefinite. The
reason ior insisting on the necessity of the
absoluteness of the formula and the clearness
and precision of its meaning is that not to do
so would be to obliterate the unique difference
that there ought to be between Spencer, who is
on ‘the high priori road,” seeking to solve many
of the most important practical problems of
society by simple reference to a mechanical
and abstract formula of justice, and writers
who, not being so ambitious as that, regard
social justice as a problem for which there is
ro perfect or complete solution, but which
can only be stated as a question of approxi-
mation. We must, it seems to us, insist that
Spencer should, in a practical way, show that
“the limit put to each man’s freedom by the
like frcedom of every other man, is a limit
almost always possible of exact ascertainment.”
The first group of qualifications which Spencer
stated in various ways in Justice, is that his
formula is not meant to support “aggression
and counter-aggression,”? that it does not
“countenance a superfluous interference with
another’s life, committed on the ground that

1 Social Statics, p. 82,
2.p. 64. ‘
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an equal interference may balance it,”! and
that 1t is to be applied only to actions condu.
cive to the “maintenance of life”2 Spencer
seems to be hardly aware that the form of
words employed here is such as to render the
law of equal freedom almost impracticable.
It is true that in the case of rights pertaining
to personal security and liberty, expressions
like “superfluous interierence” and “actions
conducive to maintenance of life” can be used
without giving much room for confusion. But
what meaning do they have in reference to
proprietary rights, where men’s interests are
not always harmonious and where sometimes
one’s gain mean’s another’s loss ? Do they not
really lay Spencer open to the charge of
arguing in a circle? Besides, on his own
showing, ought not the field of negative
beneficence, either in whole or in part, to be-
strictly brought within the field of justice?
For what is the real difference between nega-
tive beneficence, which forbids giving pain to
others by utilising all the advantages that
strict justice accords, and justice which forbids
“superfluous interference” with the lives of
others and refuses to countenance aggression
and counter-aggression ?

A second qualification to which Spencer
directs attention at the end of almost every
one of the chapters in Justice dealing with
rights, is that in our present state, in which
absolute ethics cannot be fully operative, the

1 p. 46. ) 2 p. 46.
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law of equal freedom is subject to a further
law, viz, the law of social self-preservation.
The important question here is, what are
we to understand by the significant phrase
“gocial self-preservation ?” The general
tone of Spencer’s answer seems to be that
by “social self-preservation” we are to mean
“pational defence and social order,” or, put
in other words, “defensive war and punitive
justice.”” In his theory of the State, it will
be noticed that Spencer is not weary of
reiterating that government exists externally
for war and internally for the enforcement
of contracts. But this narrow interpretation
of “social self-preservation,” it will be gene-
rally admitted, is due to Spencer’s ingrained
prejudice against government and authority
in general, and not due to any careful and
reasoned-out argument. If “social self-pre-
servation” is to be a guiding principle of
State action, Spencer gives no valid reason
why the State should never undertake positive
regulation, but should specialise exclusively
on negative regulation. “Social self-preserva-
tion,” rightly interpreted, will mean different
things at different times and in different
places, varying according to the urgency of
the things to be done and the temper and
the social development of the governed.
Spencer himself clearly passes beyond his
own narrow interpretation of the phrase
“gocial self-preservation,” when he comes to
deal with the important question of land in
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Justice. Individual ownership subject to
State-suzerainty as advocated by him, it will
be readily seen, is neither in the interest of
defensive war nor in that of punitive justice
(or enforcement of contracts)., It is first and
last in the interest of social and economic
utility. A

An important truth which seems to
emerge from the above qualifications introd-
uced by Spencer, is that they so profoundly
alter the character of his absolute formula
that, strictly speaking, some general principle
like public advantage (or social expediency)
or the highest good of the community, which
can easily bring under its wings the quali-
fications considered by Spencer, should be
regarded as the fundamental principle, with
freedom as a secondary and subordinate
principle. That we are not wrong in this
inference can be shown from the fact that,
more than once in Justice, Spencer draws a
distinction between ideal justice and expedi.
ency, and evades the mnecessity of rigidly
applying his law of equal freedom, by saying
that under present conditions “nothing beyond
a quite empirical compromise seems possi-
ble.”! If Spencer is anxious that we should
take into consideration ‘the intention of the
formula” as the fixing of bounds ‘“which may
not be exceeded on either side,”2 he must at
the same time be willing to grant that this

1 Justice, p. 124.
2 pp. 46-47.
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intention can only be realised through the
principle of the well-being of the community.
It seems fair to remark that, on Spencer’s
own premises, the State should be regarded
as an institution for the promotion of a
common good. We may even go further and
say that once we adopt social good as the
ultimate guiding principle of public action,
it makes no real difference whether we regard
the law of equal freedom or the law of equal
restrictions as the secondary and subordinate
principle. On this view, it would seem that the
fine difference that Spencer draws between
his own positive treatment of freedom and
Kant's negative treatment of it (Appendix A
in Justice) is more apparent than real,

1f we are agreed, then, that on Spencer’s
own premises, a general principle such as
social welfare or the highest good of the
community ought to be the ultimate ethical
principle of social life, our criticism of his
law of equal freedom, strictly speaking, will
have to come to an end at this point. But
that will probably be hardly fair to Spencer
who may, and, in fact, does, claim that the
well.being of society, which from his point
of view means greatest happiness, is best
promoted by maximum equal freedom. Grant-
ing to Spencer for the sake of argument the
validity of this claim, we are faced with the
difficulty of reconciling it with his repeated
assertion that the dictates of the law of equal
freedom are to.be modified and limited by
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the need for social self-preservation; and
social self-preservation, we have already seen,
can, according to no reasonable interpreta-
tion of it (including the biological, on which
Spencer lays much stress), be confined to
defensive war and punitive justice. Thus, in
whatever way we may look at the law of
equal freedom, our theoretical difficulty of
applying it to practical questions seems to be
great, and Spencer’s argumentin support of
it seems to run in a vicious circle.

With the general difficulties arising out
of Spencer’s qualifications of the law of equal
freedom made plain, we are now in a position
to examine carefully the detailed manner in
which Spencer applies the law to the question
of man’s rights. Itis easy to dismiss Spen-
cer’s application of the law of equal freedom.
with the argument that, since no two indivi-
duals are exactly alike or equal, there can
perforce be no equal freedom. But we need
not have recourse to this or any such extreme
argument. We may put as charitable an
interpretation as possible on Spencer’s law,
and take it to imply equality of a conventional
and outward character, and, if in spite of
this, we can show that the formula is
unmanageable and often inadequate, our
criticism will be convincing and free from
hostility.



CHAPTER 1I
The Right to Life and Liberty.

The first group of rights to which Spencer
naturally directs attention is the group per-
taining to life, liberty, and personal security.
Some of the rights here discussed, it seems to
us, must be conceded to Spencer. If A kills
B, it is physically impossible for B to kill A,
and if A puts B under lock and key, A
assumes, at least so long as the restraint lasts,
more freedom than B. But when we come to
consider some of the other rights claimed by
Spencer, the deduction does not secem so
obvious. What does equal freedom say about
the mutual dealing of wounds and blows ?
In the words of Maitland (only in reference to
the question in Social Statics), “if A smites B,
the latter not unfrequently finds himself per-
fectly free to repay the blow with interest.”!
But here Maitland does not have before him
the qualification relating to “superfluous in.
terference” found in Justice. Granting that
the giving and receiving of uncalled for blows
constitute ‘““aggression and counter-aggres.
sion,” and therefore are to be excluded, what

L Mind, O. 8. Vol. 8, p. 521.
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shall we say about injuries “that there is mu.
tual agreement to allow (e. g., Rugby football)
for consent excludes coercion ?”! Must not
the law of equal freedom support such actions?
And yet Spencer says that “considered as the
statement of a condition by conforming to
which the greatest sum of happiness is to be
obtained, the law {of equal freedom) forbids
any act which inflicts physical pain or derange-
ment.”2 (If so, where does negative benefi-
cence come in?) Rightly interpreted, the
law ought only to forbid acts that cause
surplus of pain over pleasure. But if Spencer
accepts this interpretation, will he not, in his
calculation of pleasures and pains, to some
extent at least, be falling back upon the
empirical method of the orthodox Utilitarians
that he so heartily despises, and, to that
extent, give up his deductive Utilitarianism
in the department of justice ? Iurther, as we
have had occasion to remark before, freedom,
so long as it aims at the exclusion of pain or
annoyance as far as possible, refers not only
to freedom from physical coercion or confine-
ment, but also to freedom from moral restraint
and mental annoyance. What istobe the
verdict of the law of equal freedom upon the
last two kinds of subtle but none the less sure
forms of violation of freedom, it is difficult to
say. To take a practical example of moral
restraint, it is quite conceivable that in every

1 Sidgwick: Ethics of Green, etc., p; 280.
2 Justice, p. 64. .
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society there are many individuals who refrain
from breaking some of the laws of the State
because of the fear of punishment. Are we
to imagine that the law of equal freedom
would condemn such restraint as a violation
of the equal freedom of some individuals, and
that it would therefore work toward a state of
anarcLy or no-government? Even if we do,
our difficulty will probably still remain. For
there may be others in that new state of
affairs who will refrain from doing many
things that they would like to do because of
the fear of lawlessness. Therefore, whether
there is government or there is no govern.
ment, moral restraint of some kind seems
inevitable, In reply to this adverse criti-
cism, however, Spencer might say that we
are not taking into consideration the “inten.
tion» of his formulaand that freedom does
not mean freedom to do things that are
injurious to the well-being of oneself or of
society. In that case, it seems right to argue
that the formula that every man is free to do
that which he wills, provided he infringes not
the equal freedom of any other man (or
government), will have to be altered to read
that every man is free to do all that which is
necessary for his becoming what he is capa-
ble of becoming in society, and is recognised
to be so free by society. As regards freedom
in the mental sphere, we may observe that it
would be a delicate matter to apply Spencer’s
formula in the case of mental annoyance ;



THE RIGHT TO LIFE AND LIBERTY 229

because we cannot prevent B from annoying'
A, Bwithout curbing the freedom of action
of B.

A peculiar right considered by Spencer
under the right to physical integrity is in
connection with the communication of disease.
Rigidly applying Spencer’s fundamental for-
mula of equal freedom to this right, it seems
plausible to argue that a father has a right to
“fetch home his boy suffering from an
epidemic disease! by railway-carriage provid-
ed he infringes not the equal freedom of
another father who does the same thing. But
Spencer objects to this deduction unreservedly
and believes that under no conditions should
the mischievous action be allowed. If in
justification of his position Spencer should say
that the action which he condemns is con-
trary to the “ maintenance of life” and of
“social self-preservation,” the two important
qualifications introduced by him into the
formula, it seems fair to contend that such a
general principle as public safety should be
the guiding factor in the present case, and
not the law of equal freedom. It indeed
seems artificial and pedantic to consider the
present case as a violation of thelaw of equal
freedom. In this case, as well as in wany
other cases to which we shall direct attention
as we proceed, we note an essential confusion
between the freedom of all to claim for them.
selves whatever right any one of them claims

1 Justice, p. 69.
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for himself, and the resulting freedom to all
concerned from the action of any one indivi-
dual. Moreover, if conduciveness to “mainten-
ance of life” and “social self-preservation”—
(understood in tha broad sense in which they
are used here—not confined to defensive war
or punitive justice or enforcement of contract)
--are to lay down what things are to be
prohibited by law and what not, the limit of
State action, we may be sure, will exceed the
limit of actions necessary to the strict main-
tenance of the law of equal freedom. I'or
instance, very few people will agree with
Spencer that an unlicensed medical practi-
tioner in a civilised community should be
allowed to carry on his profession unhindered
80 long as he leaves others free to buy or not
to buy his remedies.

From the right to physical integrity
Spencer passes on to the right to free motion
and locomotion, We are quite willing to
concede to Spencer that this right is a simple
corrollary from the principle of preventing
mutual interference as much as possible. But
it will be generally admitted that the right
of free motion and locomotion is far too
inadequate to condemn slavery and serfdom,
and yet Spencer regards these iuniquities as
mere interferences with the said right. If
slavery were to be condemned simply because
it interfered with a person’s right to free
_motion and locomotion, many other thingslike
traffic rules and immigration and emigration
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laws—which are quite essential for civilised
existence—would also have to be condemned
for the same reason. It may even be
contended that all hired labour, under
which a man is not the master of himself, is
wrong, because it involves curtailment of the
right to free motion and locomotion. But
Spencer would probably prefer to deal with
this case under the law of contract, and there-
fore we can leave it out till we come to discuss
the right of contract.

The group of rights to which Spencer
passes next, and which seems to occupy in
his mind a middle position between the rights
of life and liberty on the one hand and the
right of property on the other, is the right to
the use of natural media, such as light, air,
and land. The last of these media is so
closely related to the right of property  that
we may consider Spencer’s treatment of it in
connection with proprietary right. As regards
a person’s right to light and air, we may
concede to Spencer that, to a large extent, it
is capable of deduction from the law of equal
freedom ; though at the same time we doubt
the possibility of rigidly bringing all its
dictates under ordinary law, because “of the
; ndefiniteness and uncertainty of the mis-
chievous results”! arising from a violation of
the right. Even with regard to the deduction
of the right itself, it seems necessary to say
that in one of the cases mentioned by Spencer,

1 Justice, p. 69.
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the case of those who are adjacent to one
another, especially indoors, and who ‘“are
compelled to breathe the air that has already
been taken in and sent out time after time,”!
Spencer really throws his principle away when
he tries to justify the “interference” by saying
that where vitiation of air is mutual, there is
no aggression and counter-aggression, because
such vitiation might easily hinder the main-
tenance of the lives of the “mutual vitiators.”
Even if we grant that vitiation does mnot
hinder the maintenance of life, there is no
reason why Spencer should object to a parallel
case noted above, viz., Rugby football, where
the infliction of injuries is mutual and some-
thing agreed upon and where, we may be
reasonably sure, there is a balance of pleasure
over pain. In all these cases, then, it seems
to us that Spencer’s deductive Utilitarianism
is not of much avail; the empirical method of
orthodox Utilitarians serves the purpose
admirably. The truth of this criticism is seen
clearly in the new right to freedom from
disturbing sounds that Spencer seeks to
establish. It indeed seems reasonable to
suppose that the amount of *“bad street
music,” “of loud noises proceeding from
factories,” ‘“of church bells rung at early
hours,” and “of railway whistles at central
stations” that constitutes public nuisance, and
how much should be brought under law,
should be left to empirical Utilitarianism,

2 Justice, p. 83.
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rather than be formally deduced from an
abstract law (even if that is possible). Yet
Spencer believes in the applicability of his
formula to all these cases.



CHAPTER I

The Right to Property.

Next to the rights of life and liberty, the
most important right of man is his right to
property, and it is here that we find the acid
test of the value of Spencer’s law of equal
freedom. The question to be answered is,
can the institution of private property, whether
in land or in any other commodity that is
capable of being owned, be legitimately
derived from Spencer’s fundamental formula?
And it the question can be answered by
Spencer in the affirmative, we may willingly
grant the value of his law of equal freedom,
whatever its shortcomings in reference to
other rights mav be.

Let us take the case of the surface of the
earth and ask ourselves what maximum equal
freedom means with regard to it. In his
Social Statics Spencer says: “Kach is free to
use the earth for the satisfaction of his wants,
provided he allows all others the same liberty.
And, conversely, it is manifest that no one
may use the earth in such a way as to prevent
the rest from similarly using it; seeing that to
do this is to assume greater freedom than the
rest and consequently to break the law.
Equity, therefore, does mot permit property in
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land.”* Baut to this sound and coherent argu-
ment Spencer does not adhere when he comes
back to the question of land in Justice. He
still holds to the belief that “the aggregate of
men forming the community are the supreme
owners of the land” but adds that “indivi-
dual ownership subject to State.suzerainty,
should be maintained.”? This addition how-
ever, it will be readily seen, is based not on
the law of equal freedom, but on Utilitarian
(empirical) and other grounds. Instead of
discussing the equal claims of human beings
to land, Spencer concerns himself with the
best form of governmental regulation which
will secure the common interests of all con-
cerned. The question of expropriation by
State-decree is mnot, as Spencer supposes, a
question of the “prior right of the community
at large» which, he says, “consists of thesum
of the individual rights of its members,”’3 but
a question of the life of the community being
better maintained by restricting the particular
freedoms of individuals. We may well sympa-
thise with Spencer when he says that ‘“long-
standing appropriation, continued culture, as
well as sales and purchases, have” so “compli-
cated matters” that “the dictum of absolute
ethics...... is apt to be denied altogether.”+
But we cannot gainsay the fact that “if A is

1 Social Staties,Section 1, Chapter IX. (Italics ours)
2 Appendix B, p. 270.

3 Justice, p 93.

4 Ibid., p. 85.
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allowed exclusive use of a portion of land, the
freedom of B, G, D, is necessarily pro tanto
restricted with regard to it “It is not
enough to say that i, C, D, have equal freedom
to appropriate similar land, the point is that
appropriation inevitably limits freedom for
the sake of utility. And in fact—even if for
simplicity we concentrate attention on land
hitherto unoccupied, land (say) in a new colony
—the equal freedom to appropriate similar
land will soon be impaired if appropriation is
fully allowed.»?> The fact of the matter, then,
is that “the idea of mere equal freedom, mere
protection from mutual encroachment is
clearly inapplicable”® to the case of land.
Spencer himself, as said above, instead of
addressing himself to the equal claims of
human beings to freedom, concerns himself
with the claims of general utility.*

Casting about to see whether there is any
possible way by which individual ownership
in land, which in Justice at least, Spencer
seems to think is essential for social existence,
can be harmonised with the fundamental law
of equal freedom, it seems at first sight that
a way out may be fouund in the idea of coms=
munal ownership advocated by Spencer both
in Social Statics and Justice. But on close
examination we find that this is not really so.

1 Sidgwick, Ethics of Green, etc., p. 283.
2 Ibid.

3 Ibid., p. 284.
4 Compare Justice, Section 52.
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It is necessary to remember that even in
Social Statics, where Spencer’s ideas on the
subject of land are more heterodox than
elsewhere in his later writings, communal
ownership does not mean what we to-day
call “the nationalisation of land.” Kven if
Spencer meant to recommend nationalisation,
that would have helped him but a little in
establishing an equitable system of property.
For if land is to be mnationalised on the
ground that it is the common property of all,
inexorable logic will drive us to the conclu-
sion that every thing which has come out of
land, directly or indirectly, in fact, nearly
all forms of property, will also have to be
nationalised. But the meaning which Spen-
cer gives to communal ownership, in Social
Statics at least, is that the surface of the
earth is to be owned by *“the public,” “the
great corporate body—Society,” “the com.
munity,” “mankind at large,” and is to be let
out upon leases at the best rent. When this
is done, “all men” Spencer claims “would be
equally landlords; all men would be alike
free to become tenants.” Butis this really
so ? Overlooking the practical difficulty in
the way of “mankind at large” resuming its
ownership of the soil, and supposing for the
sake of argument that such resumption has
taken place already, is it true to facts to say
that all men are equally free to become
tenants ? Obviously not. “All men, it is
true,” observes Maitland, “are equally free
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to bid for a farm, just as all men are even
now equally free to bid for whatever lands or
goods are in the market. If all that the law
of equal liberty requires in the matter of
land-tenure is that every man shall be equally
free to bid for land that law is perfectly
fulfilled in this country (England) at this
moment.”! In reply to this criticism, how-
ever, it is open to Spencer to say that our
existing titles to land are not valid and that
men cannotat present purchase an *“equitable”
title. But our answer to it is *‘that this truly
unfortunate state of things will not be
improved by the resumption. Mr. A will out-
bid his fellows for a site in the best quarter,
for the best farm, the best moor.””2 What
will enable him to do so will be his greater
wealth (for Spencer does not contemplate the
resumption of land by society without fully
compensating present landowners), “and his
wealth will be then as now ill-gotten. In
whatever it may consist, coin or cotton or
what not, it will consist of matter subtracted
from the common stock of mankind. Sale
or bequest can not turn wrong into right,
lapse of time will not legalise what was once
unlawful, and the long and short of it is that
A or his predecessors in title must have
robbed mankind and he is to be left in posses-
sion of the stolen goods and even suffered to
acquire by means thereof a lease of public

1 Ibid,, p. 515.
2 Ihid, ‘
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land. Our original sin of wrongful appropria.
tion is not thus to be purged away.”!

The conclusion, then, to which we are led
is that the leasing out of land by society to
the highest individual bidders after full
compensation is made to its present holders,
is not consonant with the demands of equal
freedom ; and a corollary of that is that
individual ownership subject to State-suze.
rainty, recommended in Justice, also fails to
fulill the dictates ¢f equal freedom. We
certainly cannot agree with Spencer when he
imagines that the demands of the law of equal
freedom are satisfied by the occasional aliena.-
tion of land for public purposes after full
compensation has been made to existing
holders. But yet we may grant to Lim that
in the idea of landowners compensating the
landless, introduced by him into his discus-
sion on the Land Question (Appendix B),
there is a way of approximately reconciling
the claims of freedom with private appropria.
tion. But unfortunately Spencer does not
make much of this idea, and part of his
argument is in direct violation of it. The
chief argument in Appendix B is that since
the year 1601 the poor have received about
£500,000,000 from poor-rates charged on land
which, Spencer suggests, would be a high
price for “land inits primitive unsubdued
state.” Butthis argument ishardly relevantto
the “‘equal claims” of existing human beings.

1 Ibid,, p. 516.
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“It seems more reasonable to hold that the
poor-rates paid in the past are rather a com-
pensation to. past poor;and it might fairly
be urged that they were inadequate compen-
sation for the injustice done to them.”! In
considering the similar case of abolition of
slavery, for instance, it would not be right
to take into account ‘“‘money spent by slave-
owners in keeping slaves alive whom they
might have killed. If the poor were wronged
by being kept out of the land, a pittance
doled out under conditions of discredit secems
inadequate to balance the past wrong, let
alone the present.”? Further, in making his
elaborate calculation of the amounts expended
on the poor, Spencer entirely ignores the
important factor of unearned increment in
the value of land, which is due not to the
labour of the landlords but to the increase of
population. Itis an obvious inference from
Spencer's fundamental principle “that the
existing rental, so far as not due to labour.
e.g., ground rents in towns—should be regard.
ed as due to the poor.»3 But yet Spencer
strongly argues against it elsewhere. Thus
in section 26, p. 44 of Justice, he argues
against compensation to the landless when
it takes the form of free libraries and in
gsec. 37, p. 63 of the same treatise, lLe
geems to disapprove of poor.rates themselves.

1 Ethics of Green, ete. pp. 2557-288.
2 Tbid, p. 288,
3 Ibid. ’
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Thus we find that Spencer’s treatment of
land is, neither in Social Starics nor in Jus-
tice, in strict accordance with the demands
of equal freedom. And if private ownership
of land (or lease) is not deducible from the
law of equal freedom, it follows that the
right of property in material objects cannot
be deduced from it either; for, as Spencer
himself says: “Since all material objects
capable of being owned, are in one way or
other obtained from the Karth, it results that
the right of property is originally dependent
on the right to the use of the Karth.”! The
connection between “the multitudinous pos-
sessions” of modern society and land may be
“remote and entangled,” but it ‘“still contin-
ues.”? In the light of this argument, there-
fore, the distinction made by Spencer in his
“Political Institutions»” between property in
land and property in other things, does not
geem to be valid. It is not true to say with
him that property in land is still “established
by force,” and that property in other things
is all “established by contract.”

When he comes to Justice, Spencer thinks
that there are three ways in which under
savage, semi civilised, and civilised conditions,
raen’s several rights of property may be
established with due regard to the equal
rights of all other men: (1) In the savage
condition, there may be a tacit agreement
among the occupiers of a tract by which

1 Justice, p. 94 . : 2 p. 94
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appropriation of wild products achieved by
any one is passively assented to by others,—-
but, as Spencer’s instance shows, the assent
may not give equal amounts to every one,
(2) In the semi-civilised stage, there may be
tacit assent (or potential contract) to the
ownership of food grown by any one on the
occupid area. (3) In the civilised stage,
there might be an actual contract by which
cultivators should give a part of their produce
to those who devote themselves to other
occupations and who, in so doing, forego the
right to their shares of land, though “we
have no evidence that such a relation......
has ever arisen,”! It is surprising that Spen.
cer should have regarded these suggestions
as amounting to a justification of the right of
private property. For what proof is there
for the present landless that the assents that
Spencer speaks of were given by their pre.
decessors? Even granting that there was
sufficient proof of it, Spencer makes no effort
to show that these previous assents could bind
the present landless ones.

e have examined at length the diffi.
culty of satisfactorily deducing the right of
property in land as well as in movables from
the law of equal freedom, and have come to
the conclusion that the conception of equal
freedom, and the institution of private pro-
perty cannot, in their very nature, fit together
harmoniously. If, as Spencer’s argument

J Justice, p. 97.
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jmplies, the individual’s claim to equal free-
dom is satisfied by communal ownership of
land, there still remains the question as to
theextent of the individual’s right of property.
What a perusal of his treatment of property in
Justice seems to reveal is that Spencer, like
Locke, is convinced that private property
there must be if society is to exist, but unlike
him, he tries, though unsuccessfully, to
reconcile this foregone conclusion with the
law of equal freedom, instead of following
theright course of rejecting the law completely.

The right of incorporeal property to which
Spencer passes next, seems at first sight to be
free from the defects attendant on the right
of property in material things, but in reality
it 18 not so. We are willing to grant to
Spencer that, in writing a book or producing
a work of art, a person does not directly
‘interfere with the equal freedom of others to
write books or produce works of art in their
turn; and we may even concede to him for
the sake of argument that a production of
mental labour may, in fact, “be regarded as
property in a fuller sense than may a product
of bodily labour ; since that which constitutes
its valueis exclusively created by the worker,”!
But we certainly cannot agree with him when
he extends the right of producing and privately
enjoying a mental product to the right of
imposing on others of any terms that the
producer chooses before giving them the

1 Justice, pp. 108 109,
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privilege of using his product or of appro-
priating it to themselves. All that an artist
or a writer can fully claim as his, according to
the law of equal ireedom, would seem to be
full liberty to do his work, so long as he does
not interfere with the like liberty of others,
Nobody can forcibly take away from the
producer the work of art or book which he
has produced but when he offers it for sale, it
would appear that he should forego his original
freedom and submit himself to whatever
conditions society may impose on him in its
interests, because society creates a good part
of the value of the commodity. But obviously
the differential treatment of different kinds of
property which is implied here, cannot be
deduced from the law of equal freedom ; it
will properly come under the principle of
social expediency. Spencer himself seems in-
directly to recognise the truth of this criticism
when he comes to draw a clear distinction
between the case of patents and other incor-
poreal property on the basis that it is highly
probable that “when one man makes a dis.
covery or invents a machine, some other man
possessed of similar knowledge and prompted
by like imagination, is on the way to the same
discovery or invention.”! Such being the
fact, Spencer tells us in Social Statics, “there
arises a qualification to the right of property
in ideas which it seems difficult and even

1 Justice, p. 1i2.
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impossible to specify definitely,”! and yet he
boldly adds that “such a difficulty does not
in the least militate against the right itself,”
hardly realising that, in so doing, he is really
handing over another important department
of law to the empirical Utilitarians. Further,
if the duration of possession in the case of
discoveries and inventions is to be limited,
will not the same logic apply in some degree
to books and works of art too ?

There are two further points where the
right of incorporeal property, as developed
by Spencer, seems open to criticism. In the
first place, in the case of land we found that
Spencer tended to say that society was the
supreme owner of it and that individual
ownership was a qualified ownership But in
the case of incorporeal property, on the
contrary, the artist and the writer are allowed
to claim the exclusive benefit of the products
of their labour. A question which naturally
arises here is whether to the extent that
possession inimmaterial things implies control
of material things (and indirectly of land),
the right of incorporeal property must not
also be subject to the State-suzerainty to
which land is subject? A second point is that
the protection of the right to incorporeal
property requires interference of a novel kind
—the prevention of imitation. But in the
other cases considered by Spencer so far
(except in the case of land), rights were secured

1 Social Statics, Ch. 14, Section 5
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by preventing interferences with ‘“actions
conducive to maintenance of life.” Now, if
as M. Tarde contends, imitation is the funda-
mental characteristic of social man and the
mainspring of social progress, why should
Spencer lay down rights such as patents,
copyright, etc.,, which hinder Free Imita-
tion ?

A right which Spencer includes under the
right of incorporeal property, and of whose
deduction from the law of equal freedom he
does not seem to be quite certain, is the right
to reputation. Thus, in Sucial Statics, after
arguing that a good reputation may be
regarded as property, Spencer in the end
admits that possibly his reasoning may be
thought inconclusive. To quote his own
words: “The position that characteris property
may be considered open to dispute; and it
must be confessed that the propriety of so
classifying it is not provable with logical
precision. Should any urge that this admission
is fatal to the argument, they have the alter.
native of regarding slander as a breach, not
of that primary law which forbids us to trench
upon each other’s spheres of activity, but of
that secondary law which forbids us to inflict
pain on each other.”! The same uncertainty,
though in a less marked degree, is found in
Justice, where after partly admitting that
“the interdict against injuring another’s
character” may be considered ‘‘as an interdict

1:Social Static(s, Ch. 12.
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of negative beneficence rather than an inter.
dict of justice,” Spencer says “Still ... it may be
argued that the right to character is a corollary
from the law of equal freedom.”* Now with
regard to these two quotations it must be said
that if our problem here were one of mere
classification, it would not matter much
whether we regarded the rule which forbids
slander as coming under Justice or under
Beneficence, it being largely a matter of taste.
But, as Maitland aptly observes, “the question
whether slander be forbidden by the TFirst
Principle, is surely one of substantial impor-
tance, for on our answer to it depends whether
or not the community may rightly strive to
prevent slander by punishing the slanderer and
giving the slandered a claim for reparation.
To use coercion when it is not needed for the
maintenance of equal liberty is to infringe the
sovereign rule.”? Inthe quotation from Social
Statics, it is evident that Spencer prefers to
regard libel as coming under the jurisdiction
of justice. But if anybody disputes it, he
would willingly allow him to consider it a
violation of negative beneficence. But in
Justice Spencer is not quite so frank. To his
adversary who says that slander should not
be treated as a violation of the law of equal
freedom because it does not stand in the way
of “the mutual calling of names” Spencer has
ready at hand the first qualification of the
fundamental formula to which we called

1 Justice, p. 115, " 21Ibid, p. 523.
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attention at the outset that the law, “rightly
interpreted, dces not permit exchange of
injuries.”! Repeating a question which we
put elsewhere, what is the real difference
between negative beneficence, which “forbids
us to inflict pain on each other”2 and justice
which does not permit mutual exchange of
injuries (not only ‘“physical retaliation,” but
also “moral retaliation”)? If there is little
or none, and if negative beneficence ought
strictly to be included under the first qualifi.
cation of justice, is not Spencer wrong in
making the limit of State.action coincide with
the limit of justice narrowly conceived ? Also,
does he not unconsciously fall in line with a
criticism which we advanced elsewhere that,
on his own premises, the guiding factor of
State-duty is not the principle of justice or of
beneficence as such, but a combination of
both on the basis of public advantage ?

Going back to the question of the relation
of the right of reputation to the law of equal
freedom, it seems to us that we must insist
that if Spencer’s sovereign rule of social
justice is to mean anything at all in the
present context, it must, in addition to
deducing the right of reputation theoretically,
give us a practical indication asto what
constitutes the law of libel and slander.
Merely to say that the law of equal freedom
demands property in character is not enough.
We must know what this property is, but

1 p. 116, ‘ .2 &,cial Statics, Ch, 12.
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this we are not likely to get from the law of
equal freedom. Spencer, however, tells us in
Justice that true damaging statements are to
be allowed and untrue damaging statements
to be prohibited, even complaining that in
the present-day society ‘ that which may be
regarded as fair criticism is sometimes held
to be libellous.”l But is this simple solution
really derived from the law of equal {reedom ?
If the law, as Spencer says elsewhere, pro.
hibits the infliction of any pain, the question
whether a damaging statement is true or not
will not alter the situation. In reply to this,
it is open to Spencer to say that to allow fair
criticism, in spite of the pain it may cause, is
the lesser of two evils. But in that case, we
need for our ultimate guiding princijle a moie
general principle than the law of equal free-
dom—a principle such as public safety or social
well.being. Kven if we grant to Speucer that
the solution suggested by him is capable of
deduction from the law of equal freedom, the
question remains as to whether it will effec.
tively protect the true character of individuals
as well as the general good of the commu.
nity.

)i’assing over to the right of gift and
bequest, which, strangely enough, are omitted
from the discussion in Social Statics, let us see
to what extent they are deducible from Spen.
cer’s fundamental formula of justice. Spencer
supports the right of gift, to which we frst

1 p. 117,
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turn our attention, from three different,
though closely-related, points of view. In
the first place, he says, the right of gift may
be viewed as a corollary from the right of
property. “Complete ownership,” he argues,
“implies power to make over the ownership
to another,” and, on the basis of it, concludes
that “if the right of property is admitted, the
right of gift is admitted”.! But the unfor-
tunate thing about this deduction is that
Spencer, as seen above, has not been able to
show uniformly that ownership is complete. In
his discussion of landed property in Justice
he plainly tells us that one’s right to private
property is limited and that it is virtually
subject to the exigencies of society. Kven in
the matter of incorporeal property, he sees a
decided need for the limitation of the period
of protection (e.g, patent laws). He turther
believes that for the purpose ot defeusive war
and for “supporting those public administra.
tions by which the right of property, and all
other rights are enforced,”? property must
be trenched upon. Therefore, it seems right
to say that there can be an unqualified right
to gift only when there is an unqualitied right
to property. In modern society, for instance,
a person is not allowed to do whatever he
likes with his property. He has to support
his wife and children; and public opinion
may even require him, if he is able, to support

1 Justice, p. 118.
2 Justice, p. 102.
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others legitimately dependent upon him. In
the light of all this, therefore, we may say
that the right of gift, like the right of
property, is subject to the interests of society.
But if our earlier criticism is valid—that the
right of private property cannot be strictly
deduced from the law of equal freedom—,it
follows that the right of gift cannot be
viewed as a corollary of the first right.

In the second place, Spencer claims that
the right of gift is a corollary from the
primary principle of justice itself. With
regard to this claim, itis necessary to say
that it indeed seems absurd to remark that
A has a right to give away his property to B,
provided he does not infringe the equal
freedom of C to give away his property to D
or any one else; for itis obvious that A has
the right of gift without this proviso. Spencer
himself says that “the joint transaction of
giving and receiving, diretly concerns only
the donor and the recipient; and leaves all
other persons unaffected in so far as their
liberties toact are concerned.”t But is this
really so? Does not Spencer here seem to
" regard society as a loose collection of
individuals whose actions affect only those
immediately concerned and have no direct or
remote effect upon society as a whole? If
the idea of a social organism that Spencer
employs elsewhere is to be taken seriously, it
seems wrong to say that the joint transaction

‘1. Justice, pp. 118-119.
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of giving and receiving does not affect any
one except the donor aud the recipient. We
grant that when A makes a gift to B, he does
not interfere with the freedom of C to make
a gift to D. But it is quite evident that the
relations of A and B to society at large are
different from what they were before the
joint transaction took place. Supposing B
is a thriftless and an utterly foolish person
and that he withdraws the large gift made to
him by A, say in the form of stocks and
shares in a flourishing business, and squan-
ders it, will not the freedom of other to act be
greatly affected ? For one thing, many per-
sons may be thrown out of employment. In the
case of gift, then, and muach more in that of
bequest, we find a good illustration of a truth
to which we called attention earlier, that
throughout Spencer’s application of the law
of equal freedom to practical questions, we
note an essential confusion between the free.
dom of all to claim for themselves whatever
right any one of them claims for himself and
theresulting freedom toallconcerned from the
action of any one individual. If the “inten-
tion” or “the essential meaning” of Spencer’s
formula were to be interpreted to imply the
resulting freedom of all concerned, the right
of gift would not be a corollary of the law of
equal freedom, but of the principle of social
well-being

For his third argument in support of the
right of gift, Spsncer goes . back to one of the
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primary laws of life in both the human and
the sub-human world, according to which, “the
preservation of the species depends on the
transfer of parts of.... products, in either
prepared or crude forms, from parents to
off-spring.”! But this argument which applies
only to giftsto children can best be considered
under the rights of bequest and inheritance,
to which we now pass.

Even if we grant to Spencer that so far as
the right of property is valid, the right of
gift is valid, it does not mean that a right of
bequest, therefore, follows. Spencer’s argu.
ment that “the right of gift implies the right
of bequest; for a bequest is a postponed gift’2
is valueless, because it assumes that the effect
of ownership continues even after death, and
contradicts Spencer’s own statement that “the
proposition that a man can own a thing when
he is dead, is absurd.”® From the point of
view of the law of equal freedom, what
Spencer has to show is that we interfere with
a man’s freedom, if we refuse him the right
of determining what is to be done with an
portion of his property after death. But this
he cannot very well do. Even if Spencer
should say that A has a right to bequeath
provided he does not infringe the freedom of
B, C, D, etc., also to bequeath, we have at
hand an argument used by us earlier that the

1 Justice, p 118.
2 Justice, p. 118,
3 Justice, p 122, -
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resulting freedom to all concerned from A’s
action may be much less than what it might
otherwise have been. That this is not a mere
possibility but often a certainty, can be shown
from the fact that in modern societies there
are many cases where owing to chaunge of
circumstances, the testator’s design, if carried
out, may make the bequest worse than useless
—Ilet alone foolish and mischievous bequests,
Therefore, if we are to have the greatest
possible freedom which is, according to
Spencer, necessary for the realisation of the
Utilitarian end of the greatest possible happi.
ness, the right of a person to free bequest
becomes dubious. On the other hand, it must
be said that if a person “could own property
and transfer it up to the moment of death,
without encroaching on the freedom of other
members of the community, it is hard to seo
Lhow this can be interfered with by a transfer
that takes place after death.”! Thus we
seem to be caught between the horns of a
dilemma: the law of equal freedom scems
capable of both justifying and condemning
the right of bequest. The only way of extri-
cating ourselves from the difficulty is to admit
that the law of equal freedom is too inadequate
to explain the right of bequest.

The inadequacy of the law of equal free.
dom for the deduction of the right of bequest,
comes out clearly when Spencer proceeds to
qualify his statement that the right of bequest

1 Sidgwick : op. cit., p. 53. .
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does not include the right of prescription as
to the uses of bequeathed property. In the
first place, he says that in order “to fulfil
parental obligations as far as possible, parents
must so specify the uses of bequeathed pro-
perty as to further their children’s welfare
during immatarity.”! We shall not quarrel
with Spencer for this qualification, since,
according to any system of Ethics, the case of
children and other such persons nceds to be
treated separately, although we may observe
in passing that in determining with the imma.
turity of children ends and when their claim
to assert their oun freedom begins, which from
Spencer’s point of view is an extremely impor-
tant question, Spencer finds that his sovereign
rule can give him no help, and so falls back
upon the “ordinary experiences” of men. If by
his expression, Spencer means a conventional
age limit set by the State, it would appear that
freedom after all is not of such paramount
importance as Spencer would have us believe.
In the second place, Spencer allows bequest
of personalty, though not realty to detinite
uses; but here, as in many other places, where
his sovereign rule does not apply, he says,
“an empirical compromise appears needful.”?
The limits imposed on the prescription of
bequest of personalty, instead of those pres.
cribed by equal freedom, are those “settled
by experience of results.»3 Besides, while

1 Justice, p. 123 2 Justice, p. 125,
3 Ibid. . :
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we agree with Spencer that the bequest of
personaity must be placed in a different
category from the bequest of realty, we fail to
see how the law of equal freedom can help us
in this matter. Thus, when Spencer says
“One who holds land subject to that supreme
ownership of the community which both ethics
and law assert, cannot rightly have such
power of willing the application of it as
involves permanent alicnation from the com-
munity,”! he forgets that land may perma-
nently be alienated from the community by a
series of gifts to individuals. Itis true that
the land may be taken by the community;
but why without compensation ?

The entirely empirical character of Spen-
cer's treatment of the bequest of personalty
is well brought out in the following extract:—

“In respect of what is classed as personal-
ty, the case is different..... Such property
being a portion of that which society has
paid the individual for work done, but which
he has not consumed, he may reasonably
contend that in giving it back to society, he
should be allowed to specify the conditions
upder which the bequestis to be accepted.
In this case, it cannot be said that anything 1is
alienated which belongs to others. Contrariw:ise,
others receive that to which they have no claim:
and are benefited, even when they use it for pres.
cribed purposes: refusal of it betag the alternative
if the purposes are not regarded as beneficial. Still,

1 Justice, p. 124. .
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as bequeathed personal property is habitually
tnvested, power to prescribe its uses without any
limit may result in its being permanently turned
to ends which, good though they were when it was
bequeathed, have been rendered otherwise by social
changes.”!

In the italicised sentences we find that
Spencer, instead of usiuvg the argument that
we would expect him to use, that A has aright
to the prescription of the use of bequeathed
personalty provided that he does not interfere
with the freedom of B, G, D, etc., to prescribe
the uses of their bequeathed personalty, con-
cerns himself with the resulting freedom and
happiness to B, G, D, etc., from A’s action. It
is obvious that Spencer, no more than others,
can both run with the hare and hunt with the
hounds.

The right of bequest, then, seems to us not
capable of easy deduction from the law of
equal freedom. But more than that, it seems
to be capable of coming into violent conflict
with Spencer’s fundamental biological basis of
social justice. To state the criticism a little
more fully, even if we grant to Spencer for
the sake of argument that the right of bequest
is deducible from the law of equal freedom, the
consequences which follow an assertion of the
right may mean unequal freedom for others,
and this, in turn, may mean a violation of
Spencer’s biological ethical principle that each
individual ought to receive “the benefits and

1 Justice, p. 125. Italics ours.  ° .
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evils of his own nature” and consequent
conduct. A large bequest to a thoroughly
foolish and inefficient person, for instance,
will mean reversal, in his case, of the funda-
mental law of bencfits being proportionate to
efforts or merits, and retardation of Spencer’s
absolute state. In his treatment of the right
of bequest, Spencer overlooks these important
considerations and coucerns himself only with
the equal freedom of testators. He gives little
or no thought to the freedom of beneficiaries
and of the public at large, not in respect to
their freedom to bequeath, but in respect to
their freedom to fulfil the laws of life and the
conditions of existence.

The right of free exchange, says Spencer,
is a corollary from the rights of property and
gift as well as a direct deduction from the
law of equal freedom. 1f by free exchange
Spencer means an unqualified right to
exchange subject only to the law of equal
freedom, it cannot be true, for, on his own
theory, we have seen that one’s right to
property and, in turn, to gift is not absolute ;
and inasmuch as the limitation imposed is on
grounds other than the ground of equal free-
dom, e.g., public good, expediency, etc., the
right of exchange also must be subject to the
same kind of limitation. In deducing the
right of free exchange from the law of equal
freedom, it does not scem accurate to say
that “of the two who voluntarily make an
exghange, neither assumes greater liberty of
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action than the other, and fcllowmen are
uninterfered with,”* for the bargaining
power of the two may not be, and often is
not, the same; and the difference in their
bargaining powers is by no means a sure
index of their difference in adaptation to the
laws of life. Also, the resulting freedom to
their fellowmen from the action of A and B
may be profoundly different from what it
was before the transaction took place.

In dealing with the right to free industry
which is closely related to the right of free
exchange, Spencer claims that each man is
free “to carry on his occupation, whatever
it may be, after whatever manner he prefers
or thinks best, so long as he does not trespass
against his mneighbours.”? The important
thing here is to know what is meant by the
significant phrase, ‘‘trespass agaiunst - his
neighbours.” From one point of view, it is
possible to argue that when a big commer-
cial trust or combination goes about crush.
ing its competitors by ruthless underselling,
large-scale advertisement (making extrava.
gant claims for its goods), etc., it does not
interfere with their equal freedom, because
they also are free to combine and to adopt
the same unscrupulous tactics. But from
another point of view, the action of the trust
may be construed as a trespass against its
competitors, for the resulting freedom to

1 Justice, pp. 127-128,
2 Justice, p. 133.
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them from its action is decidedly less than
what it was before it came on the scene.
And Spencer himself, as we have seen earlier,
occasionally takes into cousideration the
resulting freedom to all coacerned from the
action of any one individual, in addition to
considering the freedom of all to claim for
themselves whatever rigsht any one of them
claims for himself. Tven if this observation
of ours were proved to be wrong, it could
easily be shown thatin the case under dis-
cussion society is not attaining the manimum
net freedom that is possible for it to attain,
and that, therefore, it does not realise its
maximum possible happiness. It would appear
then that what we mneed in the present case
for the achievement of maximum possible
freedom, and therefore of maximum pessible
happiness, is State.control and regulation on
a basis of social and economic utility.l

1 Compare Green’s words on the discussion here:
#The frecedom to do as they like on the part of one set
of men may involve the u'timate disqualification of
many others, or of a succeeding genera'ion, for the
exercise of rights. This applies most obviously to such
kinds of contract or traffic as affect the health and
housing of the people and growth of p-palation rela-
tively to the means of subsistence, and the accumulation
or distribution of landed property” (Principles of Polit-
ical Qbligation, Section 209), -



CHAPTER 1V

Some other Rights.
(1) The Right of Contract

Lven if we grant to Spencer for the sake
of argument that to the extent to which the
rights of property and gift are valid, the
right of free exchange is valid, we cannot
agree with him when he says that the right
of free contract is implied in the right of
free exchange, because of a new element
introduced into it, viz , the clement of futurity.
Besides, if freedom were our ultimate prac-
tical end, it would appear that all contracts
which do not tend to destroy the freedom of
a third party ought to be legally enforced.
But, in point of fact, such is not the case. No
reasonable State will enforce a contract that
is immoral or definitely against public good,
of which the good of the contracting parties
is an intrinsic part. Ordinary experience
shows that if we are to have the maximum
net freedom possible, not all contracts freely
entered into ought to be equally enforced.
Sidgwick says that from a Utilitarian point of
view, “what is primarily important is not that
A should perform his promise to B, but that B
should not be damaged by A’s non-perfor-
mance.”! Although we cannot wholly agree

1 Ethics of Green, Spencer, etc., p. 54.
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with this statement, which reduces the
enforcement of all contracts toa matter of
expediency, it seems to us that on the utilita-
rian basis it is more satisfactory than a
mechanical and absolute enforcement of all
contracts freely made, which, on the face of
it, seems incapable of producing the greatest
possible happiness. It would seem that a
theory of justice which, in speaking of inter-
ference with the freedom of contract, consid-
ers not only the freedom of those who are
interfered with, but also those whose freedom
is increased as a result of that interference,
has more in its favour than Spencer’s law ot
equal freedom.!

Spencer himself qualifies the right to free
contract in considering slavery. 1t is worth
our while to look somewhat into this quali.
fication because we have here a good illus-
tration of the inadequacy of the law of equal
freedom. In refuting those who claim slav-
ery to be a contract, it seems to us that
Spencer really gives up his case, even as J. S.
Mill does in dealing with the same subject.
The first objection that Spencer raises against
slavery is that it suspends “that relation
between efforts and the products of efforts
which is needful for the continuance of life.”?
But this infringement of the biological basis

1 Compare Green’s Principles of Political Obligatior,
Sect. 209. .
2 ‘Justice, p. 130.
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of justice is not peculiar to slavery alone.
[t applies to other cases too. A large gift
to a useless son by an able father (to which
Spencer has no objection) may be regarded
as a case in point. In reply to the second
objection that slavery violates the implica-
tion of the law of equal freedom that ‘*‘con.
tracting parties shall severally give what are
approximately equivalents’l we must ask
with Sidgwick the pertinent question : “if
the jadgment of contracting parties as to
equivalence is to be over.ruled here, why not
interfere further to secure equivalence.”?

(2) Rights of Free Belief, Worship, Speech &
Publication.

The group of rights to which Spencer
next passes comprises the rights of free belief
and worship and the right of {free speech and
publication. The right of free belief does
not, as Spencer thinks it does, mean freedom
to profess belief, for the consequence of the
former may be confined to the individual
alone, while that of the latter necessarily
touches others. Nor is it true to say that
“the assertion of the right to freedom of
belief implies the right to freedom of speech,”8
and the right to publication; nor that “in
respect of their ethical relations, there exists
no essential difference between the act of

1 Ibid. o
2 Ethics of Green, ete, pp. 294-5.
3 Justice, p. 111,
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speaking and the act of symbolising speech’
by writing, or the act of multiplying copies
of that which has been written.”! Belief,
profession of belief, speech, and publication
do not all lead to the same social results,
and, therefore, it is necessary to consider
them separately and not try to link them
together, as Spencer does, in the form of
a sorites. In deducing the right of free
belief, Spencer says: *‘The profession of a
belief by any one, does not of itself inter-
fere with the professions of other beliefs by
others,”2 But it is apparent that Spencer
here is not considering, as he sometimes
does, the vesulting freedom to others from
the action of any one individual.

On the strength of his treatment of the
right to free belief, one would expect Spencer
to take an extreme view in respect of the
other rights of worship, speech, and publica-
tion. But, asa matter of fact, he does not
do so. He limits these rights consider-
ably by using the first qualification of his
formula which refuses to countenance aggres-
sion and counter-aggression, Thus he says
that freedom of worship extends only to acts
which “do not inflict nuisances on neighbour-
ing people,”3 and that “freedom of speech,
spoken, written, or printed, does not include
freedom to use speech for the utterance of

1 Justice, pp. 141-2.

2 Justice, p. 136.
3 Justice, p. 137,



SOME OTHER RIGHTS 265

calumny or the propagation of it; nor does
it include {freedom to wuse speech for
prompting the commission of injuries to others’!
Let us allow that all these limitations are
equally derived from the first qualification.
But what we need to know most from one who
values individual freedom highly, is the
precise meaning of the italicised expressions.
Unfortunately the law of equal frezdom is
incapable of helping us to decide this. 1f, for
instance, the injunction against nuisances is
to be carried to the extent of preventing
“bad street music” and “the uproar of Salva-
tion Army processions,”? as recommended
by Spencer, it is clear that the freedom of
action of all concerned (in the case of bad
street music, freedom t2 carry on one’s occu.
pation in oune’s own way) will be greatly
curtailed. Thus for the conservation of the
maximum net freedom of individuals and for
the realisation of the well-being of society
in connection with the rights under discussion
the law ol equal freedom fails to be an
adequate guiding principle.

(3) Rights of Women and Children.

When we turn to the rights of women and
children, we notice that Spencer passes from
the subjzct-matter of rights to the persons
to whom rights belong, and yet naively
believes in the applicabilty of the law of equal

1 vItalics ours.
2 Justice, p. 137.
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freedom. So long as Spencer confines him.
self to the subject-matter of rights we can
see how his formula of justice can be made to
apply to it, But when he turns to a consider-
ation of the persons to whom rights belong,
it becomes difficult to see the applicability of
the formula. 1t would appear that the only
way by which the law of equal freedom could
be related to the personnel 1s to posit that all
human beings—both men and women (leaving
cut for a moment the case of children which
deserves special consideration)—have the
same faculties to ecxercise and, therefore, the
same rights, which means, in other words,
that wnatever conditions the law of equal
freedom dictates apply to men and women
alike. This is exactly what Spencer does in
Social Statics, But in his later and more
mature writings, he considerably modifies this
position, and to the extent to which he does
that, he seems to us to deviate from his First
Principle. Thus, when in Justice he holds
that the rights of women are partly different
from the 1ights of men aud yet expects the
law of equal freedom to help him in
effecting some kind of a fair exchange bet-
ween the respective rights of men and
women, we fail to see the logic of his position.
Confining ourselves for the sake of con-
venience to the case of married women, it
would appear that the only possible way by
which Spencer’s sovereign rule could be

brouyght to bear upon if is to regard the
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conjugal relations of men and women as being
determined by free contract But Spencer
neithar accepts nor rejects this inference
wholly, Without giving any reason for his
belief, he simply assumes that marriage ought
to be monogamic and permanent. 1f pressed
for a reason for this restriction, he would
probably say that it is in the interests of
of children or of “social self-preservation”
(interpreted in the wider sense). Granting the
validity of this claim, we are bound to say
that the law of equal freedom is utterly inca-
pable of deciding what the equitable relations
of husbands and wives are to be, beyond the
possible justification of the restriction just
mentioned. Spencer himse)i says: “Nothing
more than a compromise varying according
to the circumstances seems here possible.
The discharge of domestic and maternal
duties by the wife may ordinarily be held a
fair equivalent for the earning of an income
by the husband.”! The principle of justice
in this case is certainly not the law of equal
freedom, “and this is the more surprising
because it is obvious that the relative powers
and duties of the married might be settled
by free contract.”> The same criticism
applies equally well to another statement of
Spencer that “since, speaking generally, man
is more judicially-minded than woman, the

1 Justice, p. 164.
2 Sidgwick, Ethics of Green, etc, p. 208.
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balanc of authority should incline to the side
of the husband.”!

In connection with the political rights of
women, we must say that Spencer has no
warrant from his Ifirst Principle for the
assertion that since women do n>t ‘“‘furnish
contingents to the army and navy such as
men furnish,”2 they cannot have the same
political rigits as men until there is reached a
state of permanent peace, for such assertion
contradicts Spencer’s own argument that the
only valid meaning of political rights is that
they are means to the end of protecting civil
rights. What rcason is there for supposing
that the civil rights of women do not need
protection as much as those of men? Spen-
cer gives none, though he says elsewhere
“(enerosity aside ...,, justice demands that
women, if they are not artilicially advan.-
taged, must not, at any rate, be artificially
disadvantaged.”s

As regard the rights of children, Spencer,
in Social Siwtics, says that a true rule has no
exceptions and that the law of equal freedom
“applies as much to the young as to the
mature.”t But in his later writings, he aban.
dons this extreme—and what seems on his
own premises to be strictly logical—position
on the ground that the rights of children
should properly come under the ethics of the
family and not under the ethics of the State ;

1 Justice, p. 161. 2 Justice, p. 166,
3 Justice, p. 160. * 4 Ch, xvii, seet. 1.
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and yet holds that the law of equal freedom,
the supreme law of the ethics of the State, is
capable of helping him in determining the
rightful claims ot children or their parents
and their correlative duties to them. We can
well sympathise with Spencer when he con.
tends that as children do not always remain
children, but “are gradually transformed
into adults, there must be a continully chan-~
ging relation between the two kinds of rights
(the rights of childrenand the rights of adults),
and need for a varying compromise,” but
we cannot see how the law of equal freedom
can possibly determine this “varying com.
promise.” What we need really is some law
of fair exchange governed by social and
utilitarian considerations. Although Spencer
does not admit this inference avowedly, it
seems to us that he is forced to do so in an
indirect way. Witness, for instance, the
comparatively feeble hold that he has on his
law of equal freedom when he says, “Though
here (counter-claim of parents) there can be
made no such measurement of relative claims
as that which the law of equal freedom
enables us to make between adults; yet, ¢f we
guide ourselves by that law as well as may be, it
results that for sustentation and other aids
received there should be given whatever
equivalent is possible in the form of obedi-
ence and the rendering of small services"?;
or, again, the vagueness and inadequacy of

1 Justice, p. 170. . ' .
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the law in in determining the rightful claims
of children to “aids and opportunities.” Is
it the parent or the State that is to decide
what those “aids and opportunities” are to
be? From his discussion in section 98 of
Justice, it would appear that it is not the
State. In that case are we to suppose that
the rightful claims of children are not legal?
But “if the claim of the child is a right, why
isit not legul ? If it is legal, the State must
determine what educatiou the child shall
receive. All this wants more explanation,”!

The general conclusion, then, to which we
are led in respect of the rights of children, is
that, on the basis of the law of equal freedom,
there is no possible middle course between
the extreme view held in Social Stati<s, that
“the child has claims to freedom ... co-exten.
sive with those of the adult,”? and common
opinion. “Ior, if it be asserted that the law
of equal freedom applies only to adults; that
is if it be asserted that men have rights, but
that children have none, we are immediately
met by this question—When does the child
become a man? At what period does the
human being pass out of the condition of
having no rights into the condition of
having rights? None will have the folly to
quote the arbitrary dictum of the statute-book
as an answer.”’® But the important thing is

1 Sidgwick, Ethics of Green, ete. p. 298.
2 Ch. XVII, Seect. 1.
3 Ibid,
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to know what kind of answer Spencer himself
‘would give. From his discussion in Justice
and other writings later than Sucial Statics “it
seems likely that the word man in our supreme
rule must be subjected to an interpreting
clause which will be no better than a piece of
most empirical utilitarianism,”!

3k & kS b3 ® *

At length we have examined all the funda-
mental rights of man discussed by Spencer
with a view to seeing to what extent they are
deducible from the absolute law of equal
ireedom, and we have come to the conclusion
that no important rights beyond the right to
personal freedom and the right to life, are
capable of strict deduction from it, The
reason for regarding this conclusion, negative
though it be, as of considerable importance,
is that it effectively disproves the value of
Spencer’s deductive method in reference to
social justice and of his claim that his formula,
of justice as an absolute or ultimate ethical
principle is superior to every other. Spencer’s
theory of justice, at best, therefore, can be
only on a par with the other theories of justice
that it criticises. But, as a matter of fact, it
is not really so, and this we have indicated at
several places inour discussion. The Idealistic
and the Empirical Utilitarian theories, though
not actually deducing the rights of man from a
First Principle, well account for them from
their own points of view. Neither of them is

1 Maitland, p. 524, .
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so unmanageable or inadequate as Spencer’s
theory. Their basisis far wider, and their
method, though not so ‘scientific’ as Spencer’s,
takes full account of actual facts, which after
all is the most important requisite of any
theory pertaining to society.



CHAPTER V

Correspondence between Spencer's
Deductions and Law, Ethics,
and Economics.

With a systematic examination of the first
of the four claims made ky Spencer well out
of the way, we are now in a position briefly
to consider the rest. We do not propose to
go into them at length because Spencer him-
self considers them only of secendary impor.
tance. The second and third claims, it will
be remembered, are that the corollaries of the
law of equal freedom “one and all coincide
with ordinary ethical conceptions” and that
they ‘“one and all correspond with legal
enactments.,”! With regard to these claims
we have already said that even if the coincid.
ence were exact and accurate, which it is
not, it would not prove the superiority claimed
for Spencer’s theorv over other theories of
justice. Rights such as those to life, liberty,
property, and contract, are so very essential
for social existence that no reasonable theory
of justice can fail to account for them; they
are almost axiomatic.

1 Justice, p. 63. K



974, SPENCER’S THEORY OF SOCIAL JUSTICE

Proceeding now to examine the correspon-
dence between Spencer’s deductions and
ordinary law and morality, we shall endeavour
to show (1) to what extent this correspondence
is actual, (2) to what extent, where there is no
actual coincidence, the trend of ordinary
ethical thinking and legal enactments is, and
has been, in spite of temporary setbacks, along
the lines suggested by Spencer’s corollaries,
and (8) to what extent, where there is, or has
been, no such trend, our ordinary ethical and
legal thinking ought to be, and is likely to be,
changed in conformity with Spencer’s con.
clusions. Let us first take the all-important
right to life. The only limitation of this right
recognised b;y Spencer, is in the interests of
defensive war, when victory is reasonably
certain. But there are plenty of other cases
in any society where an individual is occa.
sionally called upon to risk his life for the
sake of others and where our ordinary ethical
notions do not lend support to the visw that
there has been a breach of the right te life.
Take, for example, the case of a swimmer try.
ing to save the life of a drowning person and
possibly losing his life in the attempt. Would
Spencer’s Ethics condemn this act of heroism ?
Perhaps not. Spencer would probably regard
it as going beyond justice into the realm of
beneficence. In that case, what is to become
of the biological principle of the survival of
the fittest, on which Spencer’s theory of justice
is made to rest (assuming that the swirnmer
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is better fitted for life conditions)? What.
ever that may be, there can be no doubt that
common sense refuses to consider the act of
the heroic person in this case or in the similar
case of a doctor who, in a time of serious
epidemic, risks his health, if not life itself, an
act of beneficence or of supererogation; it
rather demands, by means of social approba-
tion and disapprobation, that a person who is
strong and able to swim should attempt to
save the life of adrowning person. In common
parlance, it is his moral duty. A study of
history and human nature seems to show that
our ordinary moral judgment has been, and
probably will always be, on the side of the
hero who risks his life in the interest of social
well.being. It would appear, therefore, that
our ordinary ethical conceptions, instead of
tending to fallin line with Spencer’s corollaries,
require that theze corollaries should reckon
with them. I‘urther, while our ordinary con.
ceptions regard the case under discussion as
coming within the realm of social justice,
they do not require that it should be made a
legal duty. Here again there seems to be a
divergence between Spencer’s views and
common ethical ideas. We grant that, on
Spencer’s theory, it isnotalways clear whether
he means to regard our ordinary notions
regarding social justice as also legal duties.
But such would seem t> be the implication,
when he says that justice which coincides
with ordinary ethical conceptions is of public
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concern and therefore ought to come under
State control. Common sense, on the other
hand, does not grant that whatever is just
ought to be legally enforced. Not infrequently
it contents itself with such moral weapons as
appeal to personal honour, appeal to the desire
to win the approbation of one’s fellow-men,
etc,, for the accomplishing of its ends. In
considering the rights of children, Spencer
says that parents have certain counter.claims
on their off-spring in return for the “aids and
opportunities” rendered to them. 1f these
counter-claims are just, as Spencer thinks they
are, they ought also to be legally enforcible
on his theory. But our ordinary ethical con.
ceptions are not ever likely to regard gratitude
to parents, for instance, as a legal duty, and
it is desirable that they should not do it for
obvious reasons. Reverting to the right to
life, it would be interesting to know what
Spencer’s judgment would be on the question
of suicide. It would appear that, strictly
speaking, the law of equal freedom would
justily a right to suicide. But that such a
right stands condemned in ordinary law and
morality, needs no mention; and it is desirable
that it should be so in the interest of public
welfare.

An important conclusion to which our
discussion with regard to the right to life
seems to point, is that from the practical
point of view suggested by ordinary moral
codes and legal enactinents, no less than
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from the theoretical point of view suggested
by ethical theories, conduciveness to public
welfare or the highest good of society is the
touchstone of social action. This is by no
means to deny the importance of freedom.
Both our ordinary ethical thinking and legis«
lation attach much importance to the educa-
tive value of freedom, but they refuse to
make a fetish of it or to give it the special
interpretation given it by Spencer. If it be
argued that we have no right to base an
important conclusion like the present on a
few solitary and rather exceptional cases,
we may give other illustrations. Turning to
the rights of free motion and locomotion, we
are willing to concede to Spencer that law
and morality recognise that, under ordinary
circumstances, each person ought to have
“the right to the use of unshackled limbs
and the right to move from place to place
without hindrance.”! But it needs very little
experience to show that these rights are
greatly qualified by social conditions. If in
reply to this, Spencer should say that his
corollaries would be perfectly realised only in
the final or absolute state, our answer is that
history does not seem to point that way.
Our rights to the use of unshackled limbs and
liberty to move about freely are much more
restricted in a civilised society than in the
savage state, and yet we do not object to such
restrictions because of the greater public

1 Justice, p.72.  .° : .
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safety which is the consequence. It may be
true that “where governmental control does
not exist or is very feeble, the tacit claim to
unhindered movement is strongly pronounc.
ed.”! But the freedom which results from
such a state of affairs is the freedom of the
jungle. No modern society can get on with-
out traffic rules, and in some cases, without
immigration and emigration laws; and it is
not likely that such rules and regulations
would be done away with (and evenif likely,
not desirable that they should), until better
methods of securing public safety and wel-
fare are devised. Passing on to the question
of land, we have already seen that the ouly
reason for allowing appropriation is that it
contributes to social well-being or public
welfare ; and if to-day ordinary ethical judg-
ment and legislation favour the lease of land
more than they do permanent ownership, the
reason is that with changed social conditions
leasing seems to be productive of greater
good to society. In discussing the right of
incorporeal property, Spencer says ‘without
overstepping the prescribed limits, the inven-
tor may claim the exclusive benefit of his
invention; and, if he discloses the secret,
may, without aggressing upon any one,
dictate the terms for utilisation.”2 But this
right, in the form stated, does not scem to be
fully observed in modern practice. Society,

1 Justice, p. 73., .
2 Justice, p. 109, '
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it is true, does protect by means of copy-
rights, patents, etc., the individual's right to
the enjoyment of the law of equal freedom.
But the reason is to prevent commercial and
intellectual dishonesty and to “act as a
stimulus to industry and talent.”’ Itisin
the interest of society at large. Spencer him-
self modifies his position later in the chapter
when he brings out his clear division between
monopolies and patents; but this division is
in the interest of both inventors and con-
sumers, ¢.e., in the interest of society at large.
If further examples of the wide divergence
between Spencer’s corollaries and our ordi-
nary ethical conceptionsand legal enactments
are nceded, we may mention poor relief, free
education, factory and industrial legislation,
and the lJaw of libel. The first three cases
clearly go against Spencer’s deductions ; and
Spencer, aware of the fact, seems to say that
in the ideal state there will be no mneed for
them and that, even now, there isa trend in
that direction But this does not seem to be
the verdict of history. We do not pretend to
be able to judge what will be the condition
of affairs in the ultimate or penultimate state.
But so far as we can foresee the future, we
may say that much socialistic legislation is
bound to go on, and that if the time comes
when all such legislation will be regarded as
mischievous and out of date, it will be
not because of our desire to enthrone the

1 Justice, p. 110, ¢
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sovereign rule of freedom but because of its
possible harmful effect upon social good, of
which moral good is an important part.
Illustrating our statements by the concrete
case of legislation regarding work in coal-
mines, we may say with T.H. Green that
“however ready men may be for high wages
to work in a dangerous pit, a wrong is held
to be done if they are killed in it. If provi-
sions which might have made it safe have
been neglected, someone is held responsible.
If nothing could make it safe, the working of
the pit would mnot be allowed.”! This
present dav practice, of course, goes against
Spencer’s deductions regarding free industry.
But our ordinary ethical judgments and legal
enactments seem to agree with Green that in
a case like the present social control is
necessary; and they seem further toagree that
such control should not be carried to a
minute degree so as to crush out character
and individual development. In the words
of Green: “ the reason for not more generally
applying the power of the state to prevent
voluntary noxious employments, is not that
there is no wrong in the death of an
individual through the incidents of an
employment which he has voluntarily under-
taken, but that the wrong is more effectually
prevented by training and trusting indivi.
duals to protect themselves than by the state

1 Principles of Political Obligation, p. 163.
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preventing them.” As regards the law of
libel, we noticed earlier that Spencer’s solu-
tion consisted in allowing true damaging
statements to bc made but prohibiting false
ones. But this does not seem to be our actual
practice ; nor is it desirable that it should be
otherwise. For, on the one hand, to punish
every untrue statement, even when made in
good faith, would make all warning and
criticism too dangerous; and on the other, it
is possible that there may be true statements
which, if made, might be clearly harmful.
The conclusion, then, to which we come
back is that, according to our ordinary ethical
concepiions and legal enactments, public
welfare or the highest good of society is the
guiding principle of social action. A corol-
lary of this conclusion which is not
sufficiently appreciated by Spencer, is that no
one of our fundamental rights is universally
applicable.! History shows us that the

1 Cp. the’ words of Schurman in Philosophical
Review, vol. 1 (1892;, p 86 : « the ‘right of free speech
and publication’ may at times be properly withheld......
“The right of free exchange’ exists nowhere in the world
outside of GreatBritain jand cert.inly American citizens
are peculiarly sensitive to their rights. 1f we believed
that ‘freedom of worship’ imperilled the public welfare,
no assertion of individual rights would prevent its
aboiition (cp. the great Mormon case, v. United States).
‘The right to property’ is one of the most sacred of
rights ; yet it may be modified or set aside for the good
of the community, as is illustrated by recent land legis-

lation in England.” ,’ ’ .
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limitations imposed on our rights are not
merely the limitations mentioned by Spencer
—the limitations pertaining to ‘“aggression
and counter-aggression” and ‘‘social self-pre-
servation” narrowly conceived; but limita-
tions in the interest of the good of the
community, This is one reason why ordinary
ethical thinking sets its face against any
system of natural rights and demands that
social recognition should be the basis of every
rightful claim. Spencer’s conception of the
State as a joint-stock protection company,
which exists for the sake of safeguarding a
got of pre-social and deductive rights, certainly
runs counter to our ordinary political and
legal thinking.

The fourth and last claim made by Spencer
on behalf of his formula, is that what is found
to be ideally just according to the law of
equal freedom also happens to be economically
expedient. To state the claim in Spencer’s
own words: “Political economy reaches con.
clusions which ethicsindeperdently deduces.”t
1t is not our purpose here to catalogue the
pros and cons of the economic doctrine of
laissez fuire; our aim is merely to indicate
generally that laissez faire or, in Spencer’s
phrascology, ‘“‘Specialised Administration,” is
not economically most efficient and does not
represent real freedom. Taking our stand
with Spencer on the individualistic basis, we
may say that a lesson which the complex

1 Justice, p. 155, ‘.
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conditions of modern social and industrial life
teach is that a system mainly individualistic
requires to be supplemented by what Sidgwick
calls “indirectly individualistic,” “paternal,”
and “socialistic” legislation.! Ordinary ex-
perience shows that it is no longer true to.say
that men are always ‘“the best guardians of
their welfare” and that, therefore, the State
ought to allow each individual to follow his
own interests (¢ g., drunkness, gambling, opium
smoking, etc ). Paternal and indirectly indi-
vidualistic interferences may thus be rendered
necessary in some cases, even from the point
of view of economics. And even if we grant
that in most cases the “economic man” posited
by writers on economics would know his self-
interest best, that is not necessarily to argue
that to allow each individual to follow his
own interest would be most conducive to the
common interest. This divergence between
the interests of the individual and those ot
society can be illustrated by the case of
certain fisheries where to permit each self.
seeking individual to catch fish at whatever
season he liked and in whatever way he liked
would be contrary to the general interest, and
where voluutary association of the majority
would not check the abuse2 In this and
similar cases like protection of mines from
wasteful exhaustion and saving of “rare and

1 cp. Sidgwick, Elements of Politics, Chs. IV, IX
and X. .
2 cp. Sidgwick, Political Economy, p. 410. o
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useful species of plants from extermination,’
we may say that voluntary association (or
what Spencer calls voluntary co-operation)
not being able to conserve the interests of the
community, the control and supervision of the
State is rendered needful. Modern society
provides us with any number of cases, besides
those mentioned already, in support of the
truth that compulsory co-operation (to use a
phrase of Spencer’s) not infrequently is the
only way of securing the maximum net free-
dom of society and the most economic forms
of organisation and production. Take, for
instance, cases like drainage, water supply,
electric lighting, precaution against infectious
diseases, inspection of poisonous or unhealthy
articles of food like pickles and oysters, pro.
tection of land below sea.level against floods,
closing of shops on Sundays, etc., where the
refusal of a handful of persons to co-operate
may result in untold harm to the great
majority and in the loss of their true freedom
and happiness, There are also many cases
like the building and maintenance of bridges,
roads, and lighthouses, which cannot con-
veniently be undertaken by private enterprise.
Cases like the preserving of forests for the
sake of moderating and equalising rain-fall,
carrying out of an emigration policy, fostering
of art, science, and culture,—all these, not
opening up fruitful fields for private enterprise,
but yet being necessary for public welfare,

1 Sidgwick: Elemoants of Polttics, p. 147.
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have to be undertaken by the Government.
In most, if not all, of these cases, Spencer
would probably say that if the individuals by
themselves cannot getv the goods that they
desire, and that are of value to them, they
must go without them. But that would
probably be to make civilised existence
difficult, if not impossible. There are possibly
many in our modern society who would, for
instance, rather forego a part of their
individual “freedom ” involved in the State
inspection of oyster beds than go without
eating oysters, which may be very essential
for their ‘“greatest happiness! Nven such
broadly socialistic measures as poor relief,
free education, and free technical and pro-
fessional training can be justified from the
point of view of the economic question of
costs; free education, for instance, may be
looked upon as a prudent insurance against
the likelihood of children becoming mischiev.
ous or dangerous to society in after-life,
One other class of cases that properly comes
under State control and supervision is cases
pertaining to the interests of remote genera.
tions. KEven the ‘“economic man” comprising
the ideal society posited by economists
cannot be expected to see much beyond the
welfare of his own generation.!

1 Most of the examples cited in this paragraph are
taken from Sidgwick’s Elements of Politics, chs. IX and
X and his Principles of Political Economy, Bk.III,
ch. II.



286 SPENCER’S THEORY OF SOCIAL JUSTICE

The conclusion, then, at which we arrive
is that even on an individualistic and eco-
nomic basis, we cannot stop short with the
“Specialised Administration” advocated by
Spencer, ¢.e, protection against external and
internal aggressors mnarrowly interpreted.
But this is not the same as saying that
wherever laissez faire is deficient we should
invoke governmental interference, for the
inevitable drawbacks and disadvantages of
such interference may at times be worse than
those arising from private enterprise. We
cannot, like Spencer,once and forall lay down
dogmatically that it is economically expedient
for the State to undertake certain things and
inexpedient to undertake certain other things.
The sphere of State action, it seems to us,
will vary according to time and place,
depending largely upon the social and politic-
al traditions of the people, their temper, and
character.
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We now gather together the different lines
of thought with which we have been concern-
ing ourselves in our criticism,

We opened our discussion of Spencer with
an enquiry into the practical value of his
theory of the ‘“‘absolute” or the ‘“ideal” state.
We discovered that the ‘“ideal” of a perfect
man in a perfect society posited by him is so
far removed from the facts of experience and
the actual conditions of life that it is impos-
sible for us even to conceive of it ; that, even
if it is possible for us to conceive of it, there
is no practical method of discovering with
sufficient clearness and certainty the rules
which would govern the social life of human
beings in such a state; and that, even if we
could discover some of those rules by in.
tuitive and deductive methods, as Spencer
claims that he is able to do, their applicability
to society here and now could not be
ascertained without the aid of the empirical
method, which Spencer’s ‘scientific” ethics
seeks to supplant.

With this general criticism of Spencer’s
“absolute” state, we approached the theory
of “ideal” social justice, seriously suspecting
its “absoluteness,” and found that this theory
has no applicability either tQ the ultimate or
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to the penultimate state, and that, therefore,
it stands or falls entirely by its applicability
to a society such as our own. We also saw
that Spencer’s theory of justice, which he
compresses into the law of equal freedom,
is primarily based upon the relative state, as
conceived by him, and is secondarily trans-
ferred by him to the ‘“‘absolute” state; that,
in other words, his theory of justice is not
so much a guide which the “ideal” gives to
the real, as a suggestion for the construction
of a Utopia gathered from the requirements
of present social life. We were thus able to
show that Spencer’s theory of social justice is
of less permanent value than some other
theories.

We further stated, in the same chapter,
that, while those who hold that their ideals
are progressive may legitimately use the
idea of “approximation to an ideal”, those
like Spencer whose ideal is avowedly static
may not do so. We also denied any special
value to Spencer’s claim that, in the “ideal”
state, there would be a mnatural and spon.
taneous fulfilment of his particular law of
justice, because a similar c'aim might be
made on behalf of any reasonable law of
justice whatever.

We then passed on to a discussion of the
way in which Spencer deduced his law of
equal freedom (1) from the doctrine of the Moral
Sense or Intuition and (2) from the Principles
of Biology and devoted a chapter to each of
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these methods. In the first of these chapters
we formed the impression, which was later
confirmed by a quotation from the “Induc-
tions,” that, in the early part of Social Statics
(the first two of the three methods sketched
in our Exposition, Ch. I), Spencer extracts
from the doctrine of the Moral Sense more
than it is capable of giving and, in the latter
part of Social Statics (the third method) and
in the Principles of Kthics in general, he
extracts from this doctrine less than it is
capable of giving. We also noticed that in
attempting to mediate between Intuitionism
and Empiricism in his later writings, Spencer
is really deciding in favour of Kmpiricism
itself; for he comes to regard moral
intuitions as the accumulated experiences of
the race which have survived on account of
their utility value. His chapter on the Idea
of Justice, we had reason to think, is a carica-
ture of true Intuitionism, because no true
Intuitionism takes into consideration fear of
man, or, for that matter, any consequences
at all.

Turning from Spencer to the adherents of
the Intuitionist theory, we found that they
are not agreed that the Utilitarian view of
“greatest happiness” as end is a dictate of
our intuitions ; neither are they agreed that
justice is merely a means to “greatest happi-
ness ;" nor that it is capable of being reduced
to the “precise expression” of the law of equal
freedom. To them, we saw, justice is a value
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in itself, and it can not be reduced to any.
thing beyond the law of treating similar
persons similarly, or the law of equality of
consideration. e also saw that the adher.
ents of Intuitionism do not approve of Spen-
cers distinction between the empirical treat
ment of beneficence and the intuitional treat.
ment of justice; to them both principles are
self-evident truths incapable of contradicting
each other.

Passing over to the derivation of the law
of cqual freedom from the principles of
biology, we began our enquiry with a general
statement that Spencer is able to construct
a workable theory of justice only by a skilful
selection and an individual interpretation of
the varied and complex facts of survival on
which his theory is based. Particularising,
we noticed that Spencer arrives at his abstract
and universal law of equal freedom (a)by
underrating the importance of such facts as
gregariousness in man and the organic nature
of society, (b) by over-emphasising the highly
questionable doctrine of the transmissibility
of acquired characters and the supposed
“equality” of man, and (¢) by ignoring such
important truths as (1) that conditions which
hold good in the wild state do not necessarily
hold good in the civilised, and (2) that, with
the appearance of the reflective intelligence
of man and of human sympathies on the
stage of evolution, we enter upon & “genuinely
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new” phase of development,—‘natural selec-
tion” giving place to ‘‘purposive selection.”

We also saw that Spencer often mistakes
analogy for identity, that the principles of
animal survival, on which he is apparently
basing his view of human justice, are true:
only generally of animal life, and that these
principles do not easily lend themselves to
the special interpretation which he puts on
them. Taking the analogy of domestic
animals, with which mankind has closer
connection than with sub-human beings in
general, we showed how, with some ingenuity,
it is possible to work out an elaborate theory
of justice totally different from Spencer’s.

We further said in the same chapter that,
while, in his theory, Spencer tends to ignore
the importance of the “startlingly new” stage
of development reached by human intelli.
gence, in practice he avails bhimself of it to
the extent of advocating ‘“Specialised (or
limited) Administration” to assist the processes
of “natural selection.” We insisted that
when “natural selection” is made the basis of
justice, there is no alternative but to accept
the freedom of the jungle as our law. Regula.
risation of the grim struggle for existence,
however, as necessitated by the law of equal
freedom, shifts the basis of discussion from
the plane of “natural selection” to the plane
of “purposive selection,” and renders null
and void the difference in principle between
State Socialism and_lpessez faire.
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In concluding this chapter we maintained
that, while contemplation of the facts of
survival may be valuable in suggesting lines
for the right ordering of social relationships,
it would be disastrous to base ethics on
evolution.

In Chapter IV we concerned ourselves
with the precise meaning of Spencer’s doc-
trine of justice. We first insisted that his
law of equal freedom, which he considered to
be the most essential condition of life, ought,
on the basis of the relation of his “justice” to
his Utilitarian position, to produce the greatest
happiness (present or future) that is possible
for an individual ; but we found that this law
is unlikely to achieve such a result. Some
of our reasons were:—

(1) that, eventhough thereis a general
tendency for life and pleasure to
coincide, there is no probability
oreven possibility of their ever
becoming exactly identical with
one another ;

(2) that his ideal of justice which is
based on the biological concep-
tion of ‘“adaptation” implies
present pain, or at least absence
of pleasure, except perhaps in so
far as it affords room for the
successful energising of facul-
ties ;

(8) that, in the transitional state, in

which (according to Spencer) we

-
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live and progress towards the “per-
fect” state, there must necessarily
be frequent sacrifice of individual
life and pleasure in the interests
of “race.preservation” (and ‘race.
preservation,” we said, cannot be
legitimately limited to protection
against external and internal
aggressors) ;

(4) that Spencer himself confesses that
the application of the law of equal
freedom is capable of giving pain
to the “necessary feelings of
others” and, for that reason, it
must be corrected and supple.
mented by negative beneficence ;

(6) that, in a society suchas our own,
the law of equal freedom might
be so used as to make itimpos.
sible for some to obtain the means
necessary for their happiness, not
to speak of their ‘“‘greatest happi-
ness”;

(6) that Spencer’s justice, which was
deductively arrived at, does not
sufficiently take account of the
subjective and complex nature
of pleasure, and that, therefore,
empirical Hedonism has an ad-
vantage over it.

Moreover, we were unable to allow to
Spencer as a Utilitarian the interpretation of
“general happiness’ as megning the wider
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conception of the maximum well-being of
society, since the feeling of pleasure is exactly
the point where society is not an organism,
but a collection of competing individuals.
Even if we allow him such an interpretation,
his law of equal freedom, which sets individual
against individual, is not the best means to
attain that maximum well-being of society.

While we were convinced that the law of
equal freedom is not the best means to the
realisation of the greatest possible happiness
of the individual or society, we were willing
to admit that it gives us a vaguce and general
rule of happines, whose value in each case
can be ascertained by the empirical method
of orthodox Utilitarianism.

Spencer’s ideal of justice, we said in Chap-
ter V, failed to be the best means not only
to the maximum possible happiness, but also
to maximum “net» freedom and to the fruits
of freedom. In his passionate advocacy of
the principle of least interference, and in his
zeal for the realisation of freedom as an
ultimate end of distributive justice, we saw
that Spencer tends to forget the vast differ-
ence that there is between theoretical free-
dom and practical freedom, We saw in
particular :—

(1) that Spencer’s ideal of justice sets
itself against “interference” in
the case of a person who is
bringing ruin upon himself (and
indirectly upqn others), through
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his own folly or carelessness of
inadequate mental and moral
development ;.

that it indiscriminately groups
together all the members of
society, without making any
effort to study the special condi-
tions of life under which they
live or their special requirements
and needs;

that it does not make any real
provision against people seriously
curtailing their own freedom or
the freedom of society at large,
by means of contracts and com.
binations ;

that it concerns itself only with
freedom from physical coercion,
and pays little or no attention to
freedom from mental annoyance
and moral compulsion (¢g, un.
official public opinion) ;

that it gives no thought to the fact
that, in any civilised society, there
is very little free access to the
material means of life and happi-
ness ; and ‘

that if Spencer’'s ideal were to be
strictly enforced, it would pro.
bably mean an extreme form of
State Socialism, thus defeating
his own end. ‘
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On the positive side, however, while
objecting to Spencer’s way of confining social
justice to the law of equal freedom, we could
not deny the importance of freedom itself as
a means to a healthy and manly individual.
ism. Freedom, however, should be used as
a minor end, with social well-being as the
ultimate or grand end. It should also be
borne in mind that “freedom” and “control”
or ‘‘regulation,” are not necessarily antithet.
ical terms.

Passing on to the economic and distribu.
tive aspects of Spencer’s ideal social justice,
we tried to show in Chapter VI how far short
it falls of other ideals of social justice. Classi.
fying it as a species of the laissez faire type
of theory, we said that (1) In failing to pro.
vide for anything like an equality of oppor-
tunity, which would remove some of the
abuses of artificial inequality, and make
reparation for past injustice; and (2) in
naively assuming that everybody would get
what he ought to get, when the State rigidly
enforced all contracts volantarily made,
{except the contract of slavery), Spencer
renounces precisely those elements of the
enlightened type of the laissez faire theory,
which give it what little strength it bas.
Spencer’s law of equal freedom, if we do not
place much stress upon the word ‘“equal,”
virtually means a mere maintenance of the
status quo; and no reasonable theory of social
justice would support a “justice” of that kind.
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Economic and distributive justice must
include something more than mere police
protection of life, liberty, and property. And
since the institution of private property has
come into existence without the aid of, and
often in opposition to, Spencer’s law of equal
freedom, it is really illogical to apply that
law to present-day conditions without starting
society anew.

Some of the other respects in which Spen.-
cer’s ideal of justice seemed to us to fall short
of enlightened individualism, were :

(I) its silence on such vexing questions
as inheritance, unearned incre.
ment, profiteering, manipulation
in stock market, etc;

(2) its brushing aside of the important
question of consideration, for
future generations, which cannot
be left entirely to individuals;

(3) its forgetting the truth that to allot
special privileges and burdens to
special elasses of the community
is not necessarily unjust;

(4) its ignoring of the facts that econo-
mic value 1is relative, largely
determined by the law of demand
and supply, and that many valua.
able services to the community
may have little market value in
present-day society ;

(6) its indifference to our every.
day experience that unforeseen
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circumstances and conditions
outside the control of any
individual or group often help to
upset the ‘exact proportion”
between returns and labours; and

(6) its overlooking of the fact that the
chief reason why competition is
supported by Individualists in
general is that it subserves econo-
mic welfare, whether or not it is
in the interest of ideal justice.

We further saw that Spencer’s ideal of
justice, on its economic side, is of less value
than the Idealistic theories of justice which
transfer the question of distribution from the
plane of economics to the plane of personality,
and regard the good of the individual as an
intrinsic part of the social goond, and which
also believe that each individual ought to do
that kind of work for which he is best fitted
by nature and training, and to receive in
return that reward which will keep him in
maximum efficiency as a member of society.

In Chapter VII we tried to show that the
inadequacy and internal inconsistency of
Spencer’s principle of justice are markedly
found in its relation to its twin-principle of
beneficence. Taking as our guide his distinc-
tion between justice and beneficence—that
the former is needful for social equilibrium
and is, therefore, a matter of public concern,
and that the latter is not needful for social
equilibrium and, therefore, a matter of only
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private concern—, we were able to show by
means of his own illustrations that Spencer is
unable to work out the distinction practically.
The principle which he really requires, on his
own premises, for a satisfactory solution of
the problem of State.action issocial expediency
or public advantage. In dealing with his
treatment of positive beneficence in particular,
we noted that Spencer was really abandoning
the principle of the survival of the fittest on
which he claimed to build his ideal of justice.

Section 1I of Part II we devoted to a care-
ful and detailed examination of the many
applications made by Spencer to the practical
questions of social life. In so doing, we first
dirccted attention to the vagueness and
ambiguity introduced into his “exact” formula
of social justice by such expressions as “similar
freedom,” “like liberty,” acts ‘conducive to
the maintenance of life,” “aggression and
counter-aggression,” “social self-preservation,”
“empirical compromises,” and by such con-
trasts as that between *family ethics” and
“social ethics’ and that between a period of
war and a period of permanent peace. We
thercafter passed on to show that none of the
important rights discussed by Spencer, save
the rights of life and personal security, are
strictly deducible from the law of equal free-
dom; that they are not, as Spencer claims, to
any great extent coincident with the dictates
of ordinary law and morality; that, even if
the coincidence were exact atevery point, that
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would not necessarily prove Spencer’s theory
of social justice to be of more permanent value
than other theories; and that Spencer’s deduc.
tions with regard to the rights of property
and contract do not, as he thinks, correspond
to the demands of economic expediency. An
important point to which we continually
returned is that, in his application to practical
issue of the law of equal freedom, there is an
essential confusion between the freedom of
all to claim for themselves whatever right
any of them does claim,and the effect on the
freedom of all concerned resulting from the
action of any one individual.

In brief, our finding is that, while Spencer’s
doctrine of social justice is a brilliant, illumi-
nating, and unique exposition of the many
phases of the vital problem of justice, it fails
conspicuously, both as an abstract theory and
as a practical guide, to make good its claim
to be the final system of ethics and politics.

* * * * * *
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