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PREFACE

Tuese four lectures in the Dodge Foundation
are not intended to give a formal and connected
account of the Constitution of Canada, but rather
a popular exposition in a manner likely to be
more acceptable to a non-legal audience.

The subject was not of my own choosing, but
was adopted at the instance of friends in Yale
University who were good enough to say that the
Constitution of Canada might be made interesting
to the class of Americans whom these Lectures
are expected to reach.

Those desirous of a more extensive knowledge
of the subject are advised to consult such works
as the following:

“Parliamentary Government in the British
Colonies,” by Alpheus Todd, C.M.G., etc., 2d
edition, London, Longmans, Green & Co., 1894.

“Parliamentary Government in England,” by
the same learned and accurate writer, 2d edition,
London, Longmans, Green & Co., 1889.

“The Canadian Constitution,” by E. R. Cam-
eron, K.C., Winnipeg, Butterworth & Co., 1915.
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THE CONSTITUTION
OF CANADA

LECTURE I

HISTORICAL

THE turning-point in the history of this Conti-
nent, if not indeed in the history of the world,
was the Conquest of Quebec by Wolfe in 1759.

Before that time the two Great Powers of
Western Europe, Great Britain and France, were
not very unequally matched in North America—
France being distinctly superior in her manage-
ment of the aboriginal inhabitants, Britain in the
occupation of territory to their exclusion.

The Conquest, followed by the formal cession
of Canada, determined for all time that France
should not be Mistress of the New World. It
was still more important in that by removing the
fear of a “natural enemy” to the North, it allowed
the English Colonists to pay the greater and the
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more effective attention to their own affairs.
What many had prophesied, and all should have
foreseen, took place: the Colonists demanded self-
government as a right, and when they could not
have it within the British Empire they went out
from the Empire.

The Thirteen Colonies were by no means blind
to the advantage to be derived from Canada
Jjoining them. A strong printed appeal in French
was circulated in Canada; the effect was negli-
gible, the ordinary habitant could not read and
such of the French-Canadians as were compelled
by their profession to be literate—I mean the
priesthood—the Continentalists seemed to take
pains to insult and antagonise. Armed force was
no more successful than printed persuasion; the
skill, courage and endurance of Arnold and his
invaders in 1775-1776—and no soldiers, profes-
sional or amateur, have ever shown more courage
and endurance since or before Xenophon’s Ten
Thousand—were in vain against the adamant of
Quebec, the skill of Sir Guy Carleton and the
bravery of his soldiers, British and Canadian.

And so Canada remained true to the British
flag.

The loyalty of the French-Canadians to
Britain is, at least in part, to be attributed to
what is known as the Quebec Act of 1774.
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At the time of the Conquest, the condition of
Canada was substantially that of a Province of
France; so far as the government was concerned,
New France was almost a transcript of the old
France across the sea.’

“The King of France was represented by a
Governor appointed by the King—usually a noble
who desired to replenish his coffers from the
wealth of the new land; he had in Canada much
the same powers as the King in France; but he
had always with him a watchful guardian of the
interests of the King and of France—the Intend-
ant—and the Intendant had also very large
powers indeed, particularly in respect of finance,
police and justice. Then there was a Council, not
elected but appointed, who acted as a combination
of judge, lawyer and administrator—the King
however could disapprove and thereby nullify any
act of theirs.

“There was no such body as a Parliament in
the English sense, but the country was governed
on feudal principles.”

In the country were the nobility—the no-
blesse—the seigniors who owned the land—every
Canadian noble was a seignior though some
seigniors were not noble. The seigniors paid
homage to the King or some intermediate superior,
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for subinfeudation was by no means unknown;
they had under them the peasants, “habitants”
(or rather “habitans”) as they called themselves,
to whom they leased land to be held on much the
same terms as the lands were held by the peas-
antry in France. This seignioral tenure was
introduced substantially by Richelieu in 1627,
and remained in great measure practically un-
changed in Lower Canada till 1854.

The commonalty called themselves “habitans,”
as they did not like the word “censitaires” or
“roturiers” used in old France to denote those in
a similar condition there. These terms were con-
sidered to imply a greater degree of dependence
upon the feudal lord than the free Canadians were
willing to acknowledge themselves to be subject
to. We have no English word an exact equivalent
of either “censitaire” or “roturier” or “habitant,”
but “tenant” perhaps comes nearest in meaning.

Not only did a seignior when he succeeded to
his estate pay homage to the King or other his
feudal superior, but when the seigniory changed
ownership by sale or gift or by inheritance other
than in the direct line, a part of its value, usually
(at least in theory) a fifth part, had to be paid
to such superior. It was the custom to remit
one-third of this amount so paid, but this custom
does not seem to have been enforceable at law.
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The seignior, if an individual and not, as some-
times happened, a religious order, also had the
privilege of being eligible to be appointed a
member of the Superior Council—if the authori-
ties saw fit, he might also have a commission in
the militia ; for in time of war all the inhabitants
of Canada might be called upon to do service in
the army under the Governor or other commander.
In all but a very few instances, he did not own his
land in the fullest sense—the Crown reserved:
mines, minerals, oak-timber and masts for ship-
building, such lands as might be required for
military purposes, and the like.

In France, as a rule, the seignior had, as an
incident to the ownership of property, the right
of exercising judicial powers—in Canada the mere
ownership of a seigniory did not carry with it such
right. It could be obtained only by express grant.
Most of those who had seigniories granted after
1633 received such grant, and some exercised the
powers given. Sometimes the judicial power
extended to all grades of jurisdiction, high, mesne
and low (haute, moyenne ou basse justice), some-
times only the mesne and low, and sometimes only
the low justice.

The seigniors whatever their powers very rarely
exercised the right of haute justice; cases of any
importance were generally left to the royal courts
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to dispose of, whether civil or criminal. There is
no record of the death penalty having been
inflicted by any seignior, although very many had
the power in law to inflict capital punishment.

The habitant as “censitaire” (tenant)—I have
pointed out that the words are not precisely
synonymous—was under many feudal obligations
familiar to rcaders of Blackstone; for example,
he was bound to take his grain for domestic use
to be ground at the seignior’s mill, and to pay for
such grinding usually one-fourteenth of the grain.
If he went to another mill, that did not relieve
him from paying his scignior; and his punish-
ment might be even greater, for in one judgment
it was provided that a habitant who took grain
to any mill but his seignior’s should be liable to
have both the grain and the vehicle carrying it
confiscated by the seignior.

In a few instances the droit de four banal also
existed; the seignior built an oven, and the habi-
tants had to bring their dough to be baked in the
oven, paying for the privilege, of course, usually
one-twenty-fourth of the bread.

In France there was a long list of “banalités”
whichi the seignior had as an incident to his
possession of a fief; but the grist-mill and bake-
oven banalities are all that were ever claimed in
Canada and they seem to have been exercisable
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only because of a clause in the “leases” to the
habitants.

If a habitant, being the feudal inferior, desired
to dispose of the land which he held, he was obliged
to pay a substantial part of the purchase money
to the seignior; and worse, the seignior might
himself take the land within forty days of the sale.
He was liable to the corvée, or forced labour, for
his seignior, as in France; he must in some
instances give the scignior one fish out of every
eleven of those caught in seigniorial waters; wood
and stone might be taken from his land by the
seignior to build or repair manor-house, church
or mill.

But while the peasants had no part in the
government of the country, and were inferiors,
their lot was immensely superior to that of their
brethren in the old land, as they themselves were
essentially superior to the peasants of old France
in intelligence and manners.

They were free, bold and adventurous, frugal,
industrious and moral; and made the very best of
soldiers for the kind of country in which they
were called upon to fight.

Next to, if not sometimes above, the seignior,
was the Curé—sometimes the only one in the
seigniory except (or possibly not excepting) the
seignior, who could read and write. The essen-



8 CONSTITUTION OF CANADA

tially religious character of the French-Canadian
is seen in the high place the Curé is held in his
regard—a place which is but little, if any, lower
now than it was a century and a half ago. Indeed
it has been said that the Canadian Curé exercised
in Canada the power in France of the King, the
noble and the priest.

The members of the priesthood—in large meas-
ure from old France—were devoted sons of the
Church, their love for France not clashing with
or excelling their love for their spiritual mother.
But neither priest nor peasant had any part in
making the laws by which they both were
governed; their government was arbitrary and
military; they were accustomed to obey their
superiors—and anything more unlike a constitu-
tion in our latter-day sense than was the mode of
government of that happy, fearless, primitive
people it would be hard to find.

In 1759 Quebec was taken by Wolfe, and the
first period of Canadian Constitutional History
came to an end. All Canada in 1760 was under
the power of Britain, and the military commanders
in the army of the conquerors governed the land
as a conquered country. But the religion of the
Canadians was not interfered with; Catholics as
they were, and their conquerors belonging to a
Protestant nation, their law (speaking generally)?®
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based upon the Civil Law of Rome was adminis-
tered by a conqueror whose law was based on the
Common Law of England.® Their French customs
were respected, the only strange law imposed upon
them was the criminal law of England, which was
more merciful than their own, which permitted
torture, breaking on the wheel and arbitrary
imprisonment.

Except as modified by the legislation of Canada
herself, the English Criminal Law has ever since
been in force, and no complaint ever was heard
from the Canadians and no desire to return to
the French system.

The definitive treaty between Great Britain and
France—the Treaty of Paris signed 10th February,
1768—placed the allegiance of Canada beyond any
doubt, as by that instrument France ceded her to
Great Britain. It was not, however, till October of
that year that any change was made in the govern-
ment of the new country, thereby inaugurating the
third period of our Constitutional history. On the
7th October, 1768, a Royal Proclamation was issued
establishing in ‘“the extensive and valuable acquisi-
tion in America four distinct and separate Govern-
ments . . . Quebec, East Florida, West Florida and
Grenada.”*

Quebec, with which alone we are concerned, is
defined in the Proclamation in such a way as to
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make it wholly impossible to follow the descrip-
tion,” and indeed no good end would be achieved
by ascertaining the precise meaning of the words
used.

Whatever may have been in the mind of the
draughtsman of this description, it was consid-
ered effective to form a “Government” called
Quebec as a political entity. By this Royal
Proclamation, the Governor was given power, with
the advice and consent of the Council, to summon
and call General Assemblics, and the Governor
with the consent of the Council and Representa-
tives was to make laws for the welfare and good
government of the Colony “as near as may be
agreeable to the laws of England.” He was also,
with the advice of the Council, to erect Courts of
Justice to hear and determine all causes “as near
as may be agreeable to the laws of England” with
right of appeal to the Privy Council at West-
minster.

It will be at once apparent what a tremendous
change was intended to be brought about under
this Proclamation. The Canadian had lived
under a feudal system, looking up to and relying
upon his seignior or feudal lord ; there was now to
be an Assembly of Representatives, though few of
the Canadians could have any part in sclecting
the members: the former civil law under which
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they were born and had lived was to be wholly
abolished and the English law introduced, old
customs were to become naught and all was to
be in confusion. Courts of King’s Bench and
Common Pleas were in fact established and Jus-
tices of the Peace were appointed with inferior
jurisdiction.

While in name and theory, the English law was
in force in civil matters, in fact, it was found
impracticable to apply it to the full extent, and
great uncertainty prevailed. Many if not most
of the English-speaking inhabitants of Canada
came from the English colonies to the South, some,
too, came from England; and these, Anglo-Saxon
fashion, practically monopolised the control of
the country—and they appear to have “run” the
Courts as well. The many French-Canadians and
the few British-Canadians found it impossible to
agree; complaint and countercomplaint were made
to the King.

An Executive Council was formed, consisting
of a group of officials appointed by the Governor
(this was not unlike the old régime) and in it,
many well-known men of the Canadian noblesse
found a place.

The French-Canadians ignored the provisions
for an Assembly and it seemed impossible to get
them to take any interest in a movement for such
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a body : it was not thought practicable to institute
a representative chamber under such circum-
stances. Petitions were presented to the Governor
signed by the British residents only, asking for a
Legislative Assembly, but the Governor reported
to the Home Government that the Canadians had
refused to join in the petition. The main, though
not perhaps the only difficulty, lay in religion.
While the French had been by the Treaty of Paris
assured of the free exercise of their religion, it
was apparent that no Roman Catholic could be
admitted to a British Parliamentary body con-
sistently with the principles then professed in
reference to Parliament in the United King-
dom—while it would be absurd to expect that
the numerous French-Canadian Catholics would
submit to be governed by a handful of Protestants,
not one-hundredth of their number. The English
did not want an Assembly with Roman Catholics
in it; the French would not have one without.
The English-speaking part of the community,
of whom the early Governors sometimes speak in
no very flattering terms, objected even to the
French Catholics sitting on their own juries in
their own Courts, and often acted in a most
arbitrary and intolerant manner. The land was
in a state of chaos, and the whole legal machinery
paralysed. The Canadians did not like juries,
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expressing their wonder that the English should
think their property safer in the determination of
tailors and shoemakers than in that of their
Judges—besides jury trials cost too much; the
English had then the same firm belief in the jury
system which characterises some of their descend-
ants to this day.® -

Finally in June, 1774, the Quebec Act” passed
the Houses of Parliament at Westminster, and the
fourth period began. Notwithstanding the vig-
orous protest of the Corporation of London,
(influenced probably by the English in Quebec and
certainly affecting to act in their interest), “that
the Roman Catholic religion, which is known to
be idolatrous and bloody” was “established by this
bill”; and notwithstanding that the King was
reminded by them that his family had been called
to the throne in consequence of the exclusion of
the Roman Catholic ancient branch of the Stuart
line (and he was solemnly told that the failure to
provide in civil cases for jury trials, “that wonder-
ful effort of human reason,” was a breach of the
promises made to British immigrants, and vio-
lated His Majesty’s promises in His Proclamation
of 1768), George III signed the bill, and it became
law.

After the bill was passed it was petitioned
against and its repeal urged by “His Majesty’s
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most loyal and dutiful . . . ancient subjects set-
tled in the Province of Quebec,” but in vain.?

This Act defined the Province of Quebec as
containing all the territory now the Provinces of
Quebee and Ontario and the “hinterland” of the
English colonies to the South, down the Missis-
sippi to Louisiana.® The Proclamation of 1763
was annulled, Roman Catholics were permitted to
enjoy the free excrcise of their religion and their
clergy to receive their accustomed dues—all
matters of property and civil rights were to be
decided according to the laws of Canada, i.e.,
French-Canadian laws, but the criminal law of
England was to continue. A council appointed
by the King was provided for which should legis-
late for the Colony, and there was to be an
executive council of five as a Privy Council—the
scheme for a representative and clective assembly
contained in the Proclamation of 1768 was not
continued in the Statute,—the Statute, notwith-
standing Fox’s protest, declaring it “inexpedient
to call an Assembly.”*

During the time the Quebec Act was in incuba-
tion, we see no signs of disloyalty on the part of
the French-Canadians; and indeed there could
hardly be a real desire on their part to join the
discontented colonies.

It is hard to see how a French-Canadian Catho-
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lic could imagine that his lot would be bettered by
Jjoining with the people of New England, the hated
Bastonais, his hereditary foes. We know that
in the Thirteen Colonies, both pulpit and Con-
gress expressed the greatest alarm at the tolera-
tion of popery, that “blood-thirsty, idolatrous
and hypocritical creed,” and loudly denounced
the betrayal of Protestant principles, shown in
allowing the free exercise of their religion to the
Catholic Canadians.

Notwithstanding the Address of the Continental
Congress of 1774, filled with philosophy and
appeals to Beccaria and Montesquieu, which was
signed by Henry Middleton, President, translated
into French and printed in that language in
Philadelphia, and then gencrally distributed
among the Canadians, they remained loyal to the
British Crown—Sir Guy Carleton “pursuing the
exact reverse in every particular of the infatuated
policy which alienated and lost to the Empire the
Thirteen Colonies.”

Some of the seigniors who, at this time, en-
deavoured to exercise in favour of Britain their
feudal right to call the habitants of their
seigniories into the field, found them refractory:
they refused to bear arms for the conquering
British—but at the same time they did not join
the Americans in any considerable numbers.
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There can be little, if any, doubt that the
Quebec Act helped to reconcile the leaders of the
Canadians to British rule and so played no small
part in assuring the loyalty of French-Canada to
the Empire.

The first Legislative Council under the new
system met in August, 1775, the Act coming into
force, May 1 of the same year.

The inhabitants of what is now called Quebec
remained in great part French; and as to those
in that part of Canada there was little trouble
arising from the provisions of the Quebec Act.
The English remained discontented for a time
with the change in the law in civil matters, but
experience showed that Canadian law, based as it
was on the Civil Law, was not much different from
the English law in commercial matters, which
were the concern of many of the English-speaking
inhabitants.'* The English criminal law was not
objected to by the Frenchman,—bloody as it was,
it was less barbarous than his own.

In Lower Canada, the disputes between the old
and the new Canadians, the recent and the ancient
subjects of the Crown, had continued. Of the
twenty-two members who formed the first Legis-
lative Council, eight indeed were French and
Catholic, the Oath of Supremacy having been
waived in their favour;'® but the English persisted
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in their attempts to shew “the d——d Frenchmen
the difference between the conquerors and the con-
quered”—they feared or pretended to fear their
loyalty, charged them semi-officially with being
“rank rebels”; and in general acted as “patriots”
(self-styled) are wont to act.

That was not the only difficulty—the Revolu-
tionary War caused the immigration into the
western part of Canada, afterwards Canada
West,'* of a very large number of Loyalists who
had left home and property to follow their flag
and retain their allegiance. These were accus-
tomed to English law and customs, and fretted
under the foreign law to which they were subjected
in Canada.

The French law and customs seemed to these
vigorous and sturdy Anglo-Saxons absurd and
intolerable: and the Protestantism of the new-
comers was repulsive to the devout Catholic
French-Canadians. The United Empire Loyalists
had come from the New England States and else-
where in the Thirteen Colonies and had been accus-
tomed to freedom and a large measure of self-
government ; they could not tolerate the irrespon-
sible control of an appointed council, and petition
after petition made its way to the King claiming
relief.
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The Home authorities at length acceded to the
request of the new colonists in the West who by
1790 were more than 30,000 in number; and
what is generally known as the Constitutional
Act'® was passed by the British Parliament in
1791. The Act was promoted by Pitt, and
naturally met with strong opposition. Before the
bar of the House of Commons there was heard a
representative of the English colonists in Quebec,
the well-known Adam Lymburner; he vigorously
protested against any division of the province, and
demanded instead, the repeal of the Quebec Act.
In the House were heard the usual arguments
against Roman Catholics being admitted to a
share of the government and against the imposi-
tion upon free-born Britons of foreign law which
determined rights by the agency of judges instead
of juries, whose rules were those derived from the
Roman law and not from the semi-divine Common
Law of England. The merchants in London
having trade relations with Canada also petitioned
against it. Fox attacked the bill as not liberal
enough—he thought that Canada should have a
constitution consistent with the principles of free-
dom. He also criticised the provision for the
sctting aside of lands for the support of the
Protestant clergy, and objected to the division
of the Colony into two parts of which one would
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necessarily be almost wholly French, the other
English.

All opposition, however, was overborne by Pitt.
By this Act,'® which brought in the fifth period,
Canada was divided into two parts, Canada East
or Lower Canada, and Canada West or Upper
Canada (now Quebec and Ontario). To each
were given a Legislative Assembly to be elected
by the people and an upper house called the
Legislative Council, whose members were nomi-
nated for life by the Crown. The Crown also
appointed all the public officers, including the
members of the Executive Council for each Prov-
ince. The free exercise of the Roman Catholic
religion was once more guaranteed; and the
Crown agreed to set aside onc-eighth part of all
unallotted Crown lands for the support of a
Protestant clergy. The Home authorities, also,
reserved the right to levy duties for the regulation
of navigation and commerce.

The object of this Act is described by Lord
Granville to be to “assimilate the Constitution of
Canada to that of Great Britain as nearly as the
difference arising from the manners of the people
and from the present situation of the Province,
will admit.”

In Upper Canada the first Provincial Parlia-
ment met at Newark (now Niagara) in 1792: and
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from that time onward the flood of legislation has
never failed. Courts were established, the laws of
England introduced, new laws made. The Colony
rapidly increased in population and wealth—in
twenty years the population of Upper Canada
was estimated to have risen to 77,000—and there
were generally reasonable harmony and good will.
In Lower Canada, the English and French-
Canadians continued to quarrel till the War of
1812 brought about at least an external peace.
But in both Canadas, the curse of an appointed
and irresponsible executive became more apparent
as time went on, riches increased and affairs
became more complex—benevolent despotism does
not answer for any but the simplest communities.
In the Upper Province, the Executive Council
became an oligarchy, nominated by the Governor
from among public officers, judges, bishops, mem-
bers of the Legislative Council, etc. These were
a privileged class, monopolised the offices, obtained
large grants of land and generally acted as irre-
sponsible favourites of royalty are wont to act.
The Legislative Assembly fought against this
tyranny; but the placemen long bade defiance to
the popular body.
The nominated Legislative Council, too, formed
on the model of the House of Lords (but not
hereditary),"” claimed and exercised the right to
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reject and even to amend money bills—and as the
Crown had a permanent civil list, the Legislative
(i.e., the representative) Assembly was helpless.'®

Fierce conflicts arose, the representative body
claiming that the Ministers of the Crown should
be responsible to them—but the body of office-
holders, who were connected by social ties, common
interest and sometimes family relationship—and
who were accordingly called the “Family Com-
pact”—resisted all attacks.

A rebellion, largely due to the obstinate folly—
or worse—of the Governor, broke out at length
in 1837, but it was quickly quelled—Canadians
have always been too loyal to permit of the
success of a rebellion against the Crown.

In Lower Canada, matters had taken even a
worse course—the minority who were English in
blood and spirit had grown not only in numbers
but in influence—most of the Legislative and
Executive Councillors were selected by the Gov-
ernors from their ranks. The French-Canadians,
loyal as they were, were looked upon still as a
conquered people and were to be “kept in their
place.” The Assembly was naturally almost
wholly French and Catholic—while the Councils
were largely English and Protestant. The Anglo-
Saxon never forgot his dearly prized superiority—
his race and language continued to be the very
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best. When a Governor replied to the Address
from the Assembly in French before speaking in
English, he was roundly denounced by the English
press. His right to speak publicly any language
but his own was denied, and the precedence given
to the French language was “a base betrayal of
British sovereignty” and “would lead to the
degradation of the mother country.” One of the
ablest of their advocates went so far as to say,
“Lower Canada must be English at the expense,
if necessary, of not being British”—Ilanguage as
significant as it is intelligible.

Most of the troubles, however, were financial.
The Assembly made the same claims as its sister
Assembly in Upper Canada and with the like
success—or want of success.

Petitions were sent to the Home Government
by the outraged majority, but in vain. The Eng-
lish-Canadians openly expressed their purpose to
make Quebec an English colony—and in Lower
Canada also a rebellion broke out—and this also
was quickly quelled. The two movements were
largely independent of each other, although the
“Patriots,” alias “Rebels,” in each province were
in communication with those in the other.

At this stage, the Government at Westminster
induced John George Lambton, Lord Durham, to
go to Canada and make a thorough investigation
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into the causes of the troubles and to suggest a
remedy. Lord Durham’s Report is still an inex-
haustible well of fact from which all future his-
torians, constitutional and otherwise, must draw.
His profound sympathy with all efforts toward
freedom, his knowledge of the Constitution of the
Motherland and his broad human outlook, all
fitted him for his task. It is not too much to say,
that all Canadians and all lovers of Constitutional
and Representative Government throughout the
British world, owe John George Lambton an
eternal debt of gratitude.

As the result of his efforts, the Queen’s Message
in 1839 recommended the Union of Upper and
Lower Canada; but the Government got into
trouble, and moreover there was much difference
of opinion in Parliament. Finally, however, the
broad Imperial views of Lord Durham—because
Lord Durham was an Imperialist in the sense in
which we now use the term—made their impression
upon Lord John Russell and the Prime Minister;
and in 1840 the Union Bill drafted by Sir James
Stuart was introduced into the House of Commons
by Lord John. It was passed without much
change or opposition, received the Royal assent
July 28, 1840, and came into force in February,
1841, and thus began the sixth period.

The main characteristic of the constitution
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given by this Act is that Responsible Government
was now at length granted—Her Majesty’s
Government in Canada were responsible to the
people of Canada and not simply to the Home
authorities. Before this, while full legislative
powers were given to the Provinces, Responsible
Government was withheld—and the only remedy
the people had when their grievances grew acute,
was to refuse supply.

By the Union Act, however, much was to be
changed. The two Provinces became the Province
of Canada, for which a Legislative Assembly was
to be elected with forty-two members from each
section. A Legislative Council was to be nomi-
nated by the Governor, not less in number than
twenty, increased from time to time as should be
thought fit, the Councillors to hold office for life.
The Council was to be presided over by a Speaker
appointed by the Government; the Assembly was
to elect its own Speaker. All written and printed
documents referring to the election of members,
summoning and proroguing of the Legislature,
and proceedings of either House, were to be in
English alone. The laws in force in either section
of Canada were to continue in force until repealed
or amended ; and courts were continued, etc. The
territorial and other hereditary revenues of the
Crown were surrendered for a fixed sum—and it
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may be said in general that the new Constitution
was as exact a copy of that of the United King-
dom as circumstances would allow.** Lord Dur-
ham wrote that it was not “possible to secure
harmony in any other way than by administering
the government on those principles which have
been found perfectly efficacious in Great Britain,”
and while he would not “impair a single preroga-
tive of the Crown,” and he believed “that the
interests of the people of these provinces require
the protection of prerogatives which have not
hitherto been exercised”—still “the Crown must
submit to the necessary consequences of repre-
sentative institutions.”

The population of Lower Canada was at this
time about 630,000, while that of Upper Canada
was about 470,000—the Lower Canadians felt
that it was an injustice that they should have no
more members than the Upper Province—those
in the Upper Province thought that three English-
speaking Canadians were worth at least four
French-Canadians,—this grievance, as we shall
see, changed face before many years. The French-
Canadians also felt aggrieved by the proscription
of their language. Their complaints were not
unnatural—the provisions complained of arose
from Lord Durham’s view that it was necessary
to unite the two races on such terms that the
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English would be given the domination. He said,
“without effecting the change so rapidly or so
roughly as to shock the feelings or to trample on
the welfare of the existing generation, it must
henceforth be the first and steady purpose of the
British Government to establish an English popu-
lation, with English law and language in this
Province, and to trust its government to none but
a decidedly English legislature.”

This object wholly failed of fulfilment,—and I
venture to think it will continue to fail of fulfil-
ment, so long as the French-Canadian mother
continues to do her part as she has been doing
it—the French remained French and their in-
fluence in Parliament steadily increased. They
had been ostracised politically by the first Gov-
ernor, and the acceptance by his successor of a
Government with a French-Canadian at its head,
struck the High Tory Duke of Wellington with
horror and dismay. The first Legislative Council
of twenty-four members contained eight French-
Canadians.

At first the government was conducted on the
principle that the French were inferior; but this
idea speedily vanished, and before long, prominent
French-Canadians became not only members, but
in large measure masters of the Administration.

The Home administration had retained the
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power of veto upon all acts of the Legislature by
means of the Governor, an Imperial Officer; and
it seemed as time went by almost impossible for
those in the Colonial Office (or indeed in any of
the offices of the Imperial Government) to learn
that Parliamentary Government meant the same
thing in Canada as in England, and that Cana-
dians, French or English, were much more capable
of understanding and deciding what was proper
for their country than any Islander in London
could be.*®

The Governors in Canada came in conflict from
time to time with the Legislatures who claimed
all the rights of the British Parliament: but on
the whole, the new Constitution worked well; and
at length the responsibility of the administration
to the people’s representatives was fully admitted.

The two parts of the Province were of such
different laws, manners, etc., that much of the
legislation was for one only of the Canadas; and
gradually the working theory arose that a min-
istry must command a majority of the members
from each part. This produced endless difficul-
ties; and it was the cause of much intrigue and
“log-rolling.”

The Upper Province rapidly increased in wealth
and population, overtaking and passing the Lower
Province by 1850; and many of its public men
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complained of the provision, formerly favourable
to their section, that each part should have the
same number of representatives. Representation
by Population—“Rep. by Pop.,” as it was gen-
crally called—became a watchword of a whole
political party* in Upper Canada.

When the Ashburton-Webster Treaty was made
in 1842—the “Ashburton Capitulation,” as Lord
Palmerston called it—and Maine was thrust like
a wedge between Canada and the British colony
to the east (without consulting either colony),
the attention of all British Americans was called
to the necessity of a highway between the divided
colonies; this plan gave way to a scheme for a
railway, an “Intercolonial” railway; and in 1852
the Governments of Canada and New Brunswick
agreed to build a line down the valley of the
St. John. But this plan passed from an active
stage when the Colonial Minister at Westminster
refused to guarantee the cost. From that time
on, however, Canada, New Brunswick and Nova
Scotia never wholly lost sight of the project; and
various attempts were made to revive it.

These and other matters influenced statesmen
of all partics and provinces to seek a remedy: and
the plan of Lord Durham outlined in his Report,
for the Confederation of all the British American
Colonies was from time to time made the subject
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of discussion. He was the first man in a respon-
sible position to recommend the union of all the
British American Colonies.** As early as 1858 a
responsible Minister of the Crown in Canada, Mr.
(afterwards Sir) Alexander T. Galt, openly advo-
cated it and moved for the appointment of a
committee to ascertain the views of the people of
the Lower Provinces and of the Imperial Govern-
ment. In 1861 Mr. (afterwards Sir) John A.
Macdonald (first Prime Minister of the Dominion
of Canada), while opposing the principle of “Rep.
by Pop.,” said that the only feasible scheme as a
remedy for the evils complained of was a Confed-
eration of all the Provinces. And at length in
1864 he effected an agreement and a coalition
with his strongest political foe, Mr. George
Brown,? to secure this object.

Before this time the Colonial Secretary at
Westminster had assured the Governor-General
that any union, partial or complete, suggested
with the concurrence of the Colonies themselves,
would be most favourably considered by the Home
Government.

The Lower Provinces had tired of the fruitless
negotiations with Canada, and had in the session
of their respective Parliaments in 1864 authorised
the appointment of delegates to discuss and if
possible to bring about a union of the Maritime
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Provinces, i.e., New Brunswick, Nova Scotia and
Prince Edward Island. A meeting of these dele-
gates had been set for September 1, 1864. The
Canadians felt that it would be advisable to take
advantage of this opportunity; and accordingly
eight members of the Coalition Government of
both sides of politics, went to Charlottetown,
Prince Edward Island, met the Conference and
were asked to and did express their views. The
Maritime delegates are understood to have come
to the conclusion that a Maritime Union was im-
practicable, but that a union on the larger basis
might be effected. In order that the feasibility
of such a Confederation might be discussed and
considered from every point of view, the Charlotte-
town Conference was adjourned; and it was
agreed to hold another Conference at Quebec, to
be attended by delegates from all the provinces
interested. 'This Conference met in the Parlia-
ment Buildings, Quebec, October 10, 1864, and
was attended by delegates from Canada, New
Brunswick, Nova Scotia, Prince Edward Island
and Newfoundland; resolutions were adopted
which formed the basis of the British North
America Act subsequently passed, which estab-
lished the Dominion of Canada.

Beyond any question, the American Civil War
and the “Trent affair” of 1861 had much to do
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with hastening the movement for Union. So also
had the anticipated “revocation” of the Reci-
procity Treaty; and when this Treaty was in fact
abrogated in 1866, its abrogation had no little
effect in hastening matters to a conclusion—but
into that I cannot enter here; it is too complicated
and extensive a question.

The Imperial Government expressed their ap-
proval of the proposed scheme as soon as it was
brought to their notice (with two exceptions of
no moment for our present discussion).

Both Houses of Parliament in Canada approved
of the scheme in 1865 by large majorities; the
New Brunswick Government, however, met with
defeat at the polls when they ventured on an
appeal to the electorate without bringing the
question before the Legislature. The Nova Scotia
House of Assembly in 1866 gave their adherence
to the project by a majority vote of 31 to 19;
and in the same year the former Government in
New Brunswick were returned by a large majority
at a new election; this new election had becen
ordered by the Governor through what many
would consider a piece of sharp practice—the
whole story certainly makes amusing reading.
The House in that Colony then approved the plan
a large majority.

In 1865, and again in 1866, Prince Edward
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Island by her Legislature in emphatic terms
refused to enter into the proposed Union.
Canada, New Brunswick and Nova Scotia sent
delegates to England for the necessary legislation
by the Imperial Parliament. Prince Edward
Island was again invited to join, and its repre-
sentative, the Premier, then in London, was
favourably impressed with the terms offered; but
on his return home, his Government was defeated.
Newfoundland declined to come into the Union.

Accordingly the British North America Act®
was passed by the Parliament at Westminster in
1867, creating the Dominion of Canada, com-
posed of four Provinces, Ontario (formerly Upper
Canada), Quebec (formerly Lower Canada),
Nova Scotia and New Brunswick. On July 1,
1867, was the first “Dominion Day” celebrated.

It will now be proper to go back and say a
word on the Constitutional History of the two
Maritime Provinces.

The French had been strangely blind to the
importance of the seaboard of North America:
and while they had some settlements on the Island
of Cape Breton, they left the Atlantic shore of
Nova Scotia in great measure to the English. A
considerable number of Acadians were settled in
the Annapolis Valley near Port Royal, and some
in other parts of Nova Scotia: and in these settle-
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ments the feudal system was in force as in Quebec,
but this was not the case where the English had
settled.

We may term the period of French rule the
first period also in Nova Scotia’s Constitutional
History. There was no clean-cut period of mili-
tary rule as in Quebec and we may without
violence to language consider the second period
as beginning with the Commission from King
George I to Colonel Richard Phillips, dated July
9, 1719. For while there was much of Nova
Scotia still French, the regular rule of the English
was established at Annapolis Royal under that
instrument.

By this Commission, Colonel Phillips as Gov-
ernor was empowered to appoint fitting and
discreet persons not exceeding twelve in number
to form a Council for the Province, and in 1720
on his arrival, via Boston, at Annapolis, he ap-
pointed ten Councillors, all but one from those
officially connected with the garrison. An
Assembly was suggested by Governor Armstrong
as early as 1731 and again the following year;
and at length in 1748 Governor Shirley prepared
and submitted a plan fo