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INTRODUCTION

&1
THE TEXTS TRANSLATED

In 1900 Professor Maitland published, under the title of Political
Theories of the Middle Age, a translation of one of the sections in the
third volume of Dr Gierke'swork on'The German L aw of Associa-
tions' (Das deutsche Genossenschaftsrecht), which had appeared, nearly
twenty years before, in 1881. The present work, which deals
with the political theories of the modern age, from 1500 to 1800,
is a translation of five subsections in Gierke's fourth volume,
which was published just twenty years ago, in 1913. In a chrono-
logical sensg, it is a complement to Professor Maitland's work. In
all other respects, it is a separate and independent book. It must
be judged on its own account; and it cannot claim, in any way, to
inherit the prestige or carry the authority which the weight of Pro-
fessor Maitland's learning, and the arresting power of his style,
have justly won for the Political Theories of the Middle Age, and
especially for its Introduction.

The theme of the present volume is the natural-law theory of
Society and the State. In other words, it deals with the views of
the State, and of other groups (whether contained in the State, or
parallel to it, or transcending it), which were professed in the
School of Natural Law, or influenced by the ideas of that school,
during the three centuries which lie between the Reformation and
the French Revolution. But to elucidate fully the nature of the
volume, some words must be said about its place in the history of
Gierke's publications. In 1880 he published a work entitled
Johannes Althusius and the Development of Natural-Law Theories of the
Sate. This was, in a sense, a 'chip from his workshop' and a by-
product of his prolific pen; but it was also a harbinger of the third
and fourth volumes of his Genossenschaftsrecht.* Primarily intended
to resuscitate a forgotten German thinker, it also made him a peg
on which were hung both a history of the medieval theories which
preceded his system of thought, and a survey of the modern theories
which followed upon it.t In the next year, 1881, Gierke published

* The first volume had appeared in 1868, and the second in 1873.

T Gierke himself, in the preface to the second edition of his Althusius in 1902

(p. 323), speaks of having 'appended a history of the evolution of natural-law
theories of the State to an account of the life and teaching of Althusius'.
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the third volume of the Genossenschaftsrecht, which dealt generally
with 'the theory of State and Corporationin classical and medieval
times', and in which a special section (the section translated by
Maitland) was devoted to a more systematic account of medieval
political theory than that already given in the book on Althusius-
Finally, in 1913, he published the fourth and last volume of his
great work, dealing generally with 'the theory of State and Cor-
porationin modern times', and largely devoted (the part here trans-
lated is nearly one half of the whole) to arevised and comprehensive
exposition of the modern natural-law theories of Society and the
State which he had already sketched in his work of 1880.*
Though it was only published in 1913, the last volume of the
Genossenschaftsrecht had been written some twenty years before. The
occasion of its publication was a reprint of the first three volumes,
which decided Gierke to give to the world the manuscript of his
fourth as it stood, in spite of the years which had accumulated
upon it and the gaps which it contained. 'l do not believe', he
pleaded, 'that any other writer will soon tread again the paths I
have taken. They lead, in part at any rate, through utterly desert
regions." Asitfinally appeared, the new volume fell into two parts.
Thefirstdescribed the history of modern social and political theory
down to 1650: the second carried it forward from 1650 to 1800.
What is here translated is the two concluding subsections of the
first part, and the first three of the second. The concluding sub
sections of the first part treat of the influence of the growing
natural-law theory of human society, as it developed during the
century and a half of the period of the Reformation, from the Diet
of Worms in 1521 to the Treaty of Westphalia in 1648. The first
three subsections of the second part deal with the development of
natural-law theory during the period of its ascendancy, from the
accession of Louis X 1V to the French Revolution, or (in other
words) from Hobbes and Pufendorfto Kant and Fichte. The five
subsections taken together, as Gierke says in his preface, 'form
a whole'; and it is that whole which is presented here. There is
one gap, for which Gierke expressed his sorrow, and for which the
translator would venture to express his own regret. The natural-
law theory of the relation of Church and State, which had been
treated briefly but suggestively in itsfirst phase, during the period
of the Reformation, is not treated at all in its later phase, during

* An English trandation of Gierke's book on Althusius is being undertaken
by an American scholar, Dr Bernard Freyd.
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the period between 1650 and 1800. The niche is there, as the
reader will notice if he surveys the plan of the work; but it remains
an empty niche. Otherwise the whole of which Gierke spegks is a
rounded and finished whole, with a central theme developed in
its various ramifications.

It is the value of this whole that it gives a connected and critical
account of the general theory of human society—the theory of
politics, of constitutional law, and of the law of associations—
which was developed by the great school of Natural Law. That
theory was a theory of the ideal or natural Law of human society,
and of the ideal or natural Rights of man. It was a theory which
culminated in the American Declaration of Independence in 1776
and the French Revolution of 1789. It was a theory adorned by
many illustrious names—Hooker and Suarez; Althusius, Grotius
and Pufendorf; Milton and Sidney; Hobbes, Locke and Rousseau;
Spinoza and Leibniz; Thomasius and Wolff (less known in Eng-
land, but none the less names of fame and power in the eighteenth
century); Vico and Beccaria; Fichte and Kant. This is the theory
which Gierke expounds, and these are the names with which he
conjures. There are omissions in his work. The name of Hooker
(though it recurs in the pages of Locke) is never mentioned by
Gierke. He never refers to the name of Vattel, though his Droit des
Gens, ou Principes de la Loi naturelle, of the year 1758, is still a text-
book recommended for study in English Universities. He never
touches on the efflorescence of natural-law ideas (partly promoted
by the study of Vattel's book among the lawyers of Boston), which
Is so marked a feature of the American Revolution. Paine's Rights
of Man is absent from his pages; and he never refers to the theory
of Burke, or the criticism of Natural Law in the early writings of
Bentham. As there are omissions, so there are aso dlips. The
account which Gierke gives of the views of some of the many writers
with whom he deals—Suarez, for example, or Spinoza, or even
(on some points) Locke—occasionally stands in need of supplement
or correction. On ajourney of exploration so prolonged and so
extensive it could hardly be otherwise.

But there are two things to be said on the other side, which make
any dlips or omissions fly up in the balance until they disappear
from view. In thefirst place, Gierke has studied the original texts
of a multitudinous literature—Catholic and Protestant, legal and
political, German, French, English, Italianand Spanish; andtherich
apparatus of his notes, with their abundant quotations of crucial
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passages from his authorities, enables the reader to follow his sources
and test his conclusions. In the second place, he has not sought
simply to analyse and describe his material. Alwaysconcerned with
the conception of the Group, and especially with that form of Group
which he calls the Fellowship [ Genossenschafi], and always anxious
to discover the essence of group-life, the source and nature of
group-authority, and the significance of group-personality, he has
brought hisown categories and problemsto the study of hismaterial;
he has attempted to elicit its meaning in terms of these categories
and in answer to these problems; and he has thus imprinted the
form of his own scheme and system of thought upon the matter of
his study. The danger of such a method is that it tends to make the
theories of the past square with the demands of a particular system
of the present. The criticism in which it issues is external rather
than immanent; and every writer, placed in a Procrustean frame,
Is adjusted to its plan and sized by its dimensions. But every age
IS apt to measure previous ages by its own ideas. Few of us apply
'the leaden standard of Leshian architecture®, which bends to its
material,
And aters when it alteration finds.

We generally use fixed canons of judgment—be they those of
Hegelianism, or Darwinism, or Marxism - according to our
particular philosophy and our own parti pris. Gierke was in the
tradition of Romanticism; of the Hegelian movement which fed
on Romanticism; of the Historical School of Law (and particularly
of the Germanist variety of that school) which drew upon both. He
had aso the foot-rules and set-squares of the German lawyer; he
brought to his work conceptions of 'State-personality’, of its
Trdger or bearer, of its 'organs', and of its (and their) capacity for
being a 'Subject' or owner of rights. We have to remember, as we
read his pages, the tradition he follows and the tools he uses. But-
the very fact that his tradition and his tools are different from our
own adds a stimulus and a zes to the study of his writings. To se
the development of western Europe during three centuries as
Gierke saw it is to gain new angles of vision and new hooks of
apprehension.

Many of the writers cited in these pages have long been buried
in oblivion, at any rate for English readers. The dust is heavy on
their forgotten tomes; and why (it may be asked) should it be
disturbed? What are Bortius and Busius to us, or even Hertius and
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Heineccius; and what are we to them? Perhaps we may answer
the question, asJohn Morley once answered a similar question, by
pleading that it is not only the great writers who have fertilised
human thought; the multitudinous little leaves, which have seemed
to flutter unregarded to the ground, have also played their part.
But there is also afurther answer. These writers were the exponents,
in their day, of the great idea of Natural Law; and it was their
exposition which, directly or indirectly, fed the thought of Locke
and Rousseau, and again of Fichte and Kant. We can hardly even
understand Rousseau, the great populariser (as we may call him
without offence) of natural-law speculation, until we get back to
his sources. He was not the inventor of the personne morale, or its
volontd generate. They were asold as Pufendorf, and even older.' Style
Is the man’', and style is fame; but the scholar must go behind the
stylist to those who dug the quarry, and hewed the stone, upon
which the stylist drew. Even Kant and Fichte, who were thinkers
rather than stylists, drew generously upon the great quarry of
Natural Law for their ideas. -

Many of these forgotten thinkers were in their day professors of
law. Some of them professed law in the Dutch Universities of
Franeker, Leiden and Utrecht; but most of them taught in the
Universities of Germany. Althusius lectured at Herborn: Pufen-
dorf at Heidelberg; and lawyers less famous lectured at Gottingen,
Jena, Marburg and Tubingen. But conspicuous among all other
Universities, in the study of law and politics, was the University
of Halle, in Prussia, near the borders of Saxony. Founded in 1694,
and rapidly becoming a centre of legal studies, it included among
its teachers Thomasius and Heineccius, and (later in the eigh-
teenth century) Wolff and Nettelbladt. The German writers whom
Gierke cites are mostly professors of law, and many of them pro-
fessors of law at Halle. They are worth remembering, if only be-
cause we may learn from them the contribution of German thought
to political speculation in the seventeenth and eighteenth centuries
—a contribution which was mainly made by the professors of the
German Universities. But the matter goes deeper than that. These
German professors not only contributed to the general develop-
ment of European political thought: they aso played a great and
active part in the development of law, and we may amost say of
the State, in Germany itself. There were no Inns of Court in
Germany to control the teaching of law and the development of
the legal system. The Universities had a free course. In England
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the teaching of law, in the Universities of Oxford and Cambridge
(the only Universities down to 1832), was mainly confined to the
lectures of the Regius Professors of Civil Law, who had been in-
stituted by Henry V I I | ; and the Roman L aw which they taught,
however valuableit might beinitself, had little bearing on English
life It was far otherwise in Germany. Here there were chairs of
every sort of law—Roman Law in its usus modernus, as it had de-
veloped since the ' Reception' at the beginning of the sixteenth
century; Natural Law; International Law; Public Law. The pro-
fessors covered a wide field, which ranged from the niceties of
private law to the mysteries of public law and practical politics.
They were springs of water in a thirsty land. On the one hand,
they could help to build a practical scheme of law. There was no
common law in Germany, or in any of its States, analogous to the
Common Law of England; and not until 1791 did even Prussia
acquireits Allgemeines Preussisches Landrecht. On the other hand they
could furnish from their own ranks, or train among the ranks of
their pupils, the judges, the statesmen, the officials and the am-
bassadors who were urgently needed by the German States. The
legal faculties of the Universities were the reservoirs of the German
Beamtentum (one of the greatest creations of the German genius),
in its highest and its widest sense. We shall not do justice to some
of the names which are mentioned in this volume unless we re-
member that they had this background. Unknown to us in Eng-
land, and perhaps lapsing into oblivion evenin their own country,
they yet laboured in the practical life of their day, and helped to
determine its structure.* But, being professors, and therefore (ac-
cording to the nature of that tribe) 'naturally speculative animals’,
they also laboured in the more austere fields of the pure theory of
law and politics; and they have left abiding if musty monuments
of their labours in those fields. They did the spade-work for the
political theorist; and by their work on the theory of Natural L aw,
in particular, they released ideas which were to have a far greater
practical effect, over a far greater area, than all their practical
labours in their own immediate surroundings. For those ideas were

* Even to-day, in the conditions of contemporary life, the professor of law
plays a far greater part in the general life of continental countries than he is
ever expected to do in England. We need only reflect on the labours of German
professors in connection with the Civil Code or the Constitution of Weimar: on
the work of French professors in elucidating the Code of Napoleon; or on the
position of the Italian professor of law in Italianjurisprudence and politics.
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to prove a dynamite which helped to explode the connection
between Great Britain and her American colonies, and to shatter
the ancient monarchy of France.

Of the connection of law with political theory, and of the special
connection of Natural Law bothwith political theory and political
practice, more must be said, in a more appropriate place, in a
later section of this introduction. For the present it remains to
explain theinclusion in this volume, by way of an appendix, of the
translation of alecture by Professor Troeltsch, delivered before the
Hochschule fur Politik in Berlin, in 1922, on 'The Ideas of Natural
Law and Humanity'. Like Gierke, but from the angle of the
theologian and in terms of Christian thought, Troeltsch had
worked hisway through the centuries, exploring the historic systems
of group-life, and the controlling ideas by which they were per-
meated, from the days of the early Church to the days of medieval
Catholicism, and thence to the days of Protestantism and the various
Protestant 'sects- The result of his explorations appeared in a great
work on Die Sozallehren der christlichen Kirchen, whichwaspublished
in 1912, the year before the publication of the last volume of
Gierke's Genossenschaftsrecht. T he philosophies of human history and
of human society which we find in Gierke and Troeltsch are in
some respects parallel, and in some ways even complementary, to
one another. But Troeltsch was a younger man than Gierke (who
was nearly 80 at the end of the War), and his thought was less
fixed in worn and habitual channels. In 1922, at the age of 57, he
set himself to reflect, under the impulse of German defeat, on the
lines of German thought which had been current since the days of
the Romantic Movement; to set them over against the natural-law
lines of thought current in the more western countries of Europe;
and to appreciate both lines of thought in terms of a general and
catholic European outlook, inspired and deepened by awideview
of the history of European thought. The lecture in which he re-
corded his reflectionsisvaluableinitself, and well worthy of trans-
lation for its own intrinsic contents. But that would not explain, or
excuse, the inclusion of a translation of the lecture in this volume.
It is included here because it contains a fundamental appreciation
of the conception of Natural Law, with which Gierke was dealing:
it isincluded because it contains a similar appreciation of the Ro-
mantic and 'Germanist' conceptions, in terms of which Gierke
was thinking. It will help the reader in understanding both the
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subject which Gierke approached, and the lines of his approach;
and perhaps, if the reader will pardon a word of advice, the ap-
pendix may be worthy of his consultation before he turns to a
study of the main contents of this volume.

The contrast drawn by Troeltsch between German thought and
the thought of western Europe is a contrast which, as he himself
remarks, can only be accepted with modifications and qualifica-
tions. Perhapsit needsstill further qualifications than those which he
has himself suggested. On the one hand the theory of Natural Law,
during the period of its elaboration in the seventeenth and eigh-
teenth centuries, was far from being confined to the countries of
western Europe, or even from being particularly cultivated there:
it was peculiarly developed, and peculiarly taught, in the Univer-
gties of Germany, On the other hand the deification of super-
personal Groups, and particularly of the State, which has been
current in Germany since the Romantic Movement, is far from
being confined to Germany: it has its analogies, if not its affilia-
tions, in the doctrines of a school of French nationalism (the action
Frangaise), and in the philosophy of Fascist Italy, with its cult of
the nation as 'an organism superior to the individuals, separate or
grouped, of whom it is composed\* But there is none the less a
distinction between the thought of western Europe (and par-
ticularly of France) and the thought of Germany. Many of us have
long been fascinated, and are fascinated still, by the profundity
of German thought. But its solemn and high-piled clouds, great
and gigantic, are not our natural sky. (Even thelanguageinwhich
it speaks is a language essentially different from ours. The vocabu-
lary of the German thinker has a great and distant sonority: it
speaks, as it were, with a sound of thunder; but what does the
thunder actually say?...It is a question which a translator must
often ask himself in perturbation of mind.) When we turn to the
thought of France—formal as it may sometimes be, or even super-
ficial—we turn to a clearer air; we converse with simple and
classical ideas; we move among limpidity. German thought—Iike

* Carta di Lavoro of 1927, 81. The French traditionalists and nationalists
have equally repudiated the old French Republican creed of Natural Law and
the rights of Humanity. 'Laissez ces grands mots de toujours et d'universel, et
puisque vous etes frangais preoccupez-vous d'agir selon Tinteret francais a cette
date' (Barres). 'Le pouvoir politique en France est contraint, sous les plus
effroyables penaliles, de tenir pour etranger a I'humanite tout interet etranger
a sanation propre' (Maurras). Cited in R. Soltau, French Political Thought in
the Nineteenth Century, c. x u.
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the German nation itself, in the long travail of its development—
is a heaving and tumultuous thing. When it becomes a thought
about Groups and 'super-personal realities, it becomes (at any
rate to the realist) a matter of billowy cloud and rolling nebulosi-
ties. We begin to sse Groups as great Brocken-spectres, confronting
us as we walk. Now we may admire the nation moving and
heaving: we may admire the surge of its thought: we may admire
the philosophy of super-personal Group-persons—the Folk: the
Fellowship: the Verbandin all itsforms. Itis, indeed, a philosophy
which can ennoble the individual, and lift him above self-centred
concernin hisownimmediatelife. Butit may aso be a philosophy
which engulfs his life, and absorbs his individuality; and it may
end, in practice, in little more than the brute and instinctive
automatism of the hive. We have to admit, after all, thejustice of
Troeltsch's saying, that the end of the idealisation of Groups may
be ‘to brutalise romance, and to romanticise cynicism'. We have
to confess that the cult of super-personal Beings has had some tragic
results. It began with Herder's Folk-poetry and Folk-music; it
grew into Hegel's Folk-mind and Savigny's Folk-right (the right
or law which isjust a particular people's sense of justice in its own
particular phase of development): it culminated in Scharnhorst's
Folk-army. While it has grandeur and flame, it has also a cloud of
smoke. Individualism is often used as a word of reproach; but it
Is good to see simple shagpes of men as trees, walking', and to think
in simple terms of human persons. Persons—individual persons—
have a finitude or limit which can satisfy our intelligence, and an
infinity or extension which can satisfy our faith. They have finitude
or limit in the sense that, in any and every scheme of social order,
each of them occupies a definite position, with its definite sphere
of rights and duties, under the system of law which necessarily
regulates their external relations with one another. They have in-
finity or extension in the sense that, sub specie aeternitatis, each of
themis'aliving soul' (as nothing but the individual personis or
can be), with an inner spring of spiritual life which rises beyond
our knowledge and ends beyond our ken. If we look at Groups
from this angle, we shall not call them persons. We shall call them
organisations of persons, or schemes of personal relations, in all
their successve phases, from the village or club to the State or the
League of Nations. And because they are organisations or schemes,
made by the mind of man, we shall regard them as constructed
by the thought of persons, consisting in the thought of persons,
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sustained by the thought of persons, and revised (or even destroyed)
by the thought of persons—but never as persons themselves, in the
sense in which individuals are persons.

§2
LAW AND POLITICAL THEORY

We have already spoken, incidentally, of the connection between
the study of law and the study of social and political theory. The
method, and the substance, of Gierke's writings must naturally
impel us to some further consideration of the nature of that con-
nection. Hewas himself alawyer, and a lawyer in a double sense.
Not only was he a lawyer of the chair, immersed in the study and
exposition of legal history and legal principles; he was aso a
lawyer of the battle-field, who plunged into the busy war of ideas
which attended the construction of the German Civil Code in the
|atter years of the nineteenth century. The two sdes of his activity
were closely connected. He explains himself, in the preface to the
last volume of his Genossenschaftsrecht, that if he had turned aside
from history into contemporary struggles, it was in the same faith,
and with the same object, that he had written history—* to pene-
trate the new code with a Germanistic spirit; to develop its
Germanic content upon an historical basis; to foster the growth of
its Germanism in the future. We must remember, as we read his
writings, that he is bringing a view of the German State and of
German society, derived from hislong studies, not only tointerpret
their development in the past, but aso to shape their development
in the present, during the great years of political and legal con-
struction that lie between the new constitution of 1871 and the
new Civil Code of 1898. Itisin thisspirit that he approaches the
theory of State and Society in the period from 1500 to 1800, when
theidea of a universal Natural Law was in the air. What was there
of truth in those three centuries, which accorded with the long
historic trend of German life and thought and could be incorpor-
ated into the German present? What was there of error, which
must be banished? Some truth there was; and the passage from
Gierke's work on Althusius, translated in Appendix 11, will show
how strongly he felt the value of the fundamental idea of Natural
Law—the idea that there is a natural justice, based on the reason
of man, which lies behind all positive law. But there was also some-
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thing of error; and the reader of this volume will see, from Gierke's
criticism of theindividualistic bass of Natural Law, how strongly
he felt that error, and how deeply concerned he was to urge his
own philosophy, that the world is a world of'real Group-beings'
as well as of individuals.

The connection between law and political scienceis far closer on
the Continent than it is in England. With us, the subjects have
generally tended towards a divorce; and there has been little study
of political science in terms of law. Hobbes was not ignorant of
English law; but he used the language of physics and behaviour-
istic psychology rather than the language of law. Locke employed
the conception of 'trust’; but he was a physician, a philosopher
and a politician rather than a lawyer. Few of our lawyers have
turned their attention to the fundamental questions of politics.
We may count the names of Blackstone and Bentham, Austin and
Maine, Dicey and Maitland; but they are scattered lights rather
than a constellation, and the light of Blackstone is somewhat dim.
On the whole our law has been a close and empirical preserve of
the legal profession; and our political science has proceeded not
from lawyers or professors of law, but from politicians with a
philosophic gift or philosophers with a practical interest. We have
gained something from our defect—if indeed it is a defect. The
politician with a philosophic gift—be it Sidney or Burke, Morley
or Bryce—can bring a bracing sense of reality to his speculations.
The philosopher with a practical interest—Adam Smith and Paley
in the eighteenth century; Sidgwick, T. H. Green and Bosanquet
in the nineteenth—can carry practical questions into the high and
ultimateregionsof ethical principle. The English system of political
science, so far as we can speak of such a thing, has combined an
instinct for actual fact with some sense of the moral foundations on
which the action of States, like all human action, must necessarily
be based. The tradition of humanism in our Universities—the
tradition which carried back teacher and taught to the writings of
Plato and Aristotle, and imbued not only the master, but aso the
pupil destined for political affairs, with the ethico-political ideas
of the Republic and the Politics—corroborated a native sense of the
moral foundations of politics. Our political science acquired what
a German scholar might call a “normative' character. A study of
politics which is primarily legal may become a desiccated study of
Saatsrecht, and revolve about questions of legal metaphysics such
as the nature of 'State-personality’ or the essence of 'State-
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sovereignty’. Our English political philosophy has been sporadic;
it has hardly developed any ' school’, unlesswe can call Benthamism
a school; but it has generally been occupied in discussing the moral
norms or standards by which the State and its activities should be
controlled. Perhaps we shall not be over-kind to it if we se it in
our mind's eye, as Aristotle saw Socrates, mpl Tt Tykec Trpay-
Hcmu6isvos.

On the Continent—if we may draw a rough and crude contrast,
which needsmany qualifications—political education and political
speculation have generally gone along the lines of law. Law has
been the preparation for the service of the State, in its administra-
tive aswell asitsjudicial activities; and law has been the bass of
the theory of the State. On the one hand, it has provided the
training of the Staatsbeamtentum: on the other hand it has provided
the concepts and the line of approach for Staatswissenschaft. 'Summa
legalitas\ we may almost say;' the lawyer is ubiquitous\ Certainly,
the political theory of France and Germany bears his mark. To
study modern French political theory is to study the lawyers—
Esmein, Hauriou, Barthélemy, Duguit: it isto study works which
generally go by the style of Traite tlu Droit constitutionnel. To study
modern German political theory is equally to study the lawyers—
Jellinek, Kelsen and Schmitt; and if tregtises are written on the
theory of the State (allgemeine Staatslehre), as well as on Saatsrecht
proper, we find they are written by professors of law. We are face
to face with a great and general trend; and we are bound to ex-
amine its significance, and to sse whether it may not have lessons
to teach us. Our English political science has hitherto had no great
method; and we may, at the very least, learn some lessons in that
respect.

Now it may be true that the legal approach to political science
tends to lead us into apparently arid regions of legal metaphysics.
It may aso be true that such an approach tends to convert the
State into alegal institution, rather than *afellowship in the good
life'. But there are other things which are aso true. In the first
place the State is so much identified with law, in all its daily
operations (which are operations of declaring and sanctioning law,
and thereby declaring and sanctioning therights of all its members),
that we are bound to study law if we wish to study the State. In
the second place, the study of the State in terms of law makes
political science a genuine discipline, and demands from the
student a genuine grasp of legal conceptions and the general legal
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point of view. Political science which is not rooted and grounded
in some such discipline becomes a loose congeries of facile aperfus.
In the third place, the whole vocabulary of political science is
steeped in terms of law; and this etymological fact is the reflection
and the expression of a long historical process. Throughout the
centuries political science has been borrowing the conceptions of
law; and it is in the language of law that it has learned to spesk
and to utter articulate words*

It has been said that 'the world which derives its civilisation
from western Europe may be divided into the lands of the English
law, and lands wherein outward form at least the law is Roman'.*
Political science, for reasons to which we have already referred, is
no great debtor to the vocabulary of English law. But it stands
deeply indebted to the law of Rome. When men tried to interpret
the State as a'society', they were borrowing the term societas from
Roman private law. When they tried to interpret government as
the exercise of an authority which had been delegated by the
'society', they were borrowing the conception of mandatumfromthe
same source. These were matters of the borrowing of private-law
terms and conceptions and their application to the sphere of public
law. In other words, what was involved was the use of the rules of
law relating to private groups and private activities in the State
to explain the character and the activity of the State itself. Diffi-
culties naturally arose, as Gierke sufficiently indicates, from this
transference of the ideas of one sphere to explain the life of another.
But Roman law could supply the political theorist with something
more than private-law notions. It had conceptions of the nature
of jus and lex, and of the part played by the People in the making
of leges: it had conceptions ofimperium and majestas: it had the con-
ception of the Lex regia, by which the People transferred imperium
and potestas to the Prince. All these conceptions became the stuff
of political theory; and they were developed in the steady and
continuous work of the commentators on Roman law during the
Middle Ages. We study the ideas of Dante and Marsilio of Padua;
but we have to remember that by their side stood their contempor-
ary, the great legist Bartolus of Sassoferrato, and that the ideas of
Bartolus, themselves derived from the old Roman heritage, be-
came in turn the heritage of the sixteenth century, and are quoted
and used by most of its writers on politics.

* Professor Geldart, in The Unity of Western Civilisation (edited by F. S.
Marvin), p. 133.
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There were other heritages besides the legal heritage of Rome
which lay at the disposal of the political theorist. There was the
heritage of Aristotle, received in the thirteenth century; there was
the heritage of the Christian Fathers, and not least of St Augustine,
which had been continuously cherished by the Church- But
Roman law had a specia volume and importance. It was more
than a heritage; it was a living body of actual law, practised in
courts and developed by jurists. It was a consistent body of vital
ideas, which could not only be used by the theorist, but was aso
affecting political life and development. Its history during the
Middle Ages, as Vinogradoff writes at the end of his Roman Law in
Medieval Europe, 'testifies to the latent vigour and organising power
of ideas, in the midst of shifting surroundings\ It is little wonder
that the political theory of modern Europe, when it emerges in the
sixteenth century, islargely expounded by lawyers, and expounded
in terms of Roman law. Bodin, Althusius, Grotius, Pufendorf are
the typical figures; and they are all lawyers. True, there are the
clergy, concerned to find a theory of the Church and its relations
to the State; but even the clergy largely follow the fashion of law
(have they not their own Canon Law?), and the great work of
Suarez is entitled Tractatus de legibus ac Deo legislator. True, there
are the philosophers, concerned to find the eternal principles of
politics; but they too generally betake themselves to law. Fichte
writesaGrundlage des Naturrechtsand aSystemder Rechtslehre; Hegel
himself writes a work entitled Philosophy of Law and Outlines of the
Sate.

Political science has thus for many centuries largely spoken the
language of law, and mainly of Roman law. (Natural Law, as we
shall presently see, is the term which theorists often used to grace
their measure; but Natural Law, as we shall aso seeg is itself a
conception of the Roman lawyers.) But what, we may a, is the
conception which we may properly form to-day, in our present
state of experience and opinion, about the relation between politi-
cal science and law? We may begin our enquiry by drawing a
distinction between Society and the State. Society, or community,
which in our modern life takes the form of national society or
community, is a naturally given fact of historical experience. Each
national society is a unity; and each expresses its unity in a
common way of looking at life in the light of a common tradition,
and in the development of a common culture, or way of life,
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in all itsvarious forms. But each society is also a plurality. Itisa
rich web of contained groups—religious and educational; pro-
fessional and occupational; some for pleasure and some for profit;
some based on neighbourhood and some on some other affinity;
all dyed by the national colour, and yet all (or most of them) with
the capacity, and the instinct, for associating themselves with
similar groups in other national societies, and thus entering into
some form of international connection. Such is society, at once
one and many, but always, in itself, the play of avoluntary life and
the operation of the voluntary activity of man. Thisisthe material
on which there is stamped the form of the State. The State, we may
say, is a national society which has turned itself into alegal associa-
tion, or ajuridical organisation, by virtue of a legal act and deed
called a constitution, which is henceforth the norm and standard
(and therefore the © Sovereign') of such association or organisation.
This constitution need not be a single document: it may be a st
of historical documents; and over and above that it may aso be
a s of unwritten constitutional conventions, backing and rein-
forcing whatever documents there be. Constituted by and under
this constitution, and thus created by a legal act (or series of acts),
the State exists to perform the legal orjuridical purpose for which
it was constituted. It declares and enforces, subject to the primary
rule of the constitution, a body of secondary rules, or system of
ordinary law, which regulates the relations of its members as 'legal
persons' (a term to which we. must recur in a later section), and
asagns these 'persons the rights and duties which form their
'legal personality'. It creates a scheme of working relations, in
such areas of life as are susceptible of uniform and compulsory
regulation, and it calls this scheme by the name of law: it creates
a position for each member under the scheme, and it calls that
position by the name of rights and duties. Law is the method of
its operation: therights and duties of 'persons (which, aswe shall
se later, may be individuals or groups) are the objects of its opera-
tion. But though the State, and with it law, and with law the
compulsory regulation of human relations in certain areas, has
supervened, asit were, upon Society, Society still remains. If Society
has turned itself into alegal association, it has not turned the whole
of itself into that form; nor has it perished in producing the State.
It still remains, with its common way of looking at life, engaged in
thedevelopment of itscommon culture: it still includesitsrichweb of
groups, which may still pursuetheir voluntary activitiesin the social
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area not regulated by law. Behind the organised legal State there
runs the life of national society; and there is thus a rich country
stretching outside the four walls of State-regulated life.

Before we seek to study the relation between law and political
theory on the bass of these ideas, we may pause to enquire, for a
moment, into Gierke's own conception of the relation between
Society and the State. Gesellschaft, in his vocabulary, is the sum
total of human groupings, and the general and comprehensive
expression of human associations. It ranges from the universal
society of all humanity down to the village and the family in the
village. From this point of view the State is one of the forms of
Gesellschaft; and you may thus have a general theory of Gesellschaft
which colours and determines your view of the State. So far as this
goes, the State isjust a circle in a series of concentric circles. But
Gierke seems dso to have another point of view; and this point of
view appears to be dominant. From this point of view, the State
shifts into the centre. All other groups are arranged according to
the relation inwhich they stand to it. There are some groups which
are in the State; there are others which are side by sidewith it (the
Church being the only example): there are others (such as federa-
tions and the general international society of States) which are
above it—though it is not made very clear whether this means
simply that they are larger, or whether it means that they are
superior. So far as this goes, the State seems to hold the interior
lines. But thereis still another point of view which aso has to be
taken into account. We have to remember Gierke's fundamental
belief in the reality of the Group-person.* On this basis the State
becomes a real person; but so aso do those groups in the State
which are more than mere partnerships or simple collections of
individual persons;, and so, again, does the Church, as a group
which stands side by side with the State. One real Group-person
may somehow be greater and more authoritative than another; but
sofarasthey areall'real’, they all s;emto beonalevel. Itishardly
clear how Gierke really conceives the relation of State and Society.
But on the whole he seems to regard the State as aforce controlling
and regulating society and its various groups; and he is anxious
that it should do its shaping liberally, recognising, inits regulation
of groups, that it is regulating 'real persons.

Returning from this digression, and adopting, for the purposes
of our argument, the distinction between State and Society which

* Der Zentralgedanke der realm Gesammtpersonlichkeit; preface to vol. iv, p. Xi.
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was suggested before we digressed, we may now examine the
proper scope of political theory, and the nature of its relation to
law. Political theory, we may begin by observing, is not concerned
with the State alone. It is aso concerned with Society, because it
Is impossible to understand the State unless we see it in connection
with the Society from which it proceeds, upon which it reacts, and
which reacts upon it. Theword 'political’, if by it we only mean
the adjective of the noun 'State', is not broad enough for our
purposes; and from this point of view we might more properly,
iIf also more cumbrously, prefer to speak of 'social and political
theory\ But we need not quarrel about adjectives, and we may
content ourselves with the traditional term 'political theory' (or
‘political science’, though the word 'science’ seems to make a large
claim for any study of things human), provided it be understood
that we are not obliged to study the State alone, or to study it in
Isolation. So conceived, political theory will deal with three main
matters. It will deal with the nature of Society and the process of
its activity. It will deal with the nature of the State, as a legal
association, and with the whole process and intention of its legal
activity. It will deal with the relation of Society to the State, and
of the State to Society.

I n dealing with the second of these matters, political theory will
largely be using legal material, and it will make itself largely the
debtor of law. It will study public or constitutional law, seeking
to understand and to interpret the 'frame of government' which
the constitution prescribes, and also (if there be any 'declaration
of rights') the general system of rights, and the general system of
duties, which it declares. It will aso study what may be called
social law, or the law of associations, seeking to understand and
to interpret the principles on which the State deals with groups.
It will even study the private law which deals with individuals; for
the action of the legal association will not be clear unless we know
something of the concrete rights and duties which express and fix
the position of its members and determine the nature of their re-
lations with one another. But in dealing with this legal material,
the political theorist will often be forced to transcend its purely
legal aspect. In dealing with the public institutions of the State,
for example, he has not only to see them as they legally are: he has
aso to se them as they actually work. A scheme of representative
institutions prescribed in a constitution is one thing: the actual
working of such a system, under the influence of party organisa-
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tions and other factors, may be quite another. Society and social
forces are aways making their impact on the legal State and its
legal factors and instruments. The influence of party organisations
(which strictly speaking are socia formationsin the area of Society,
rather than legal institutions in the area of the State) is an example
of such impact. Political theory, even in the act of studying the
State, is bound to turn its attention outside the State to the Society
which lies behind it and is always acting upon it. It cannot long
study the second of the three main matters mentioned above before
it findsitself driven back to thefirst, and forward into the third.
Here, in some measure, the political theorist finds himself com-
pelled to go beyond the lawyer—though the lawyer who ssks to
expound a 'philosophy of law' (Professor Pound, for example)*
will not readily be outdistanced, and will march by his side with
equal steps. (After all, there is little difference between a 'philo-
sophy of law' and a 'philosophical theory of the State'.) But there
Is dso another way in which the political theorist has to go beyond
the lawyer—unless, again, the lawyer be adso a legal philosopher.
It is not enough for him to consider the actual form and operation
of State and Society. He has to consider the ends or purposes
by which they should ideally be controlled. He is not only con-
cerned with what legally is and what actually works: he is aso
concerned with what should'ideally be. Here he has to move into
the kingdom of ultimate ends. If, like Aristotle, we believe that ethics
isthe study par excellence of the purposive activities of man and the
ends by which they are guided, and if we accordingly hold that
ethics has an 'architectonic' quality, we shall say that the political
theorist must betake himself ultimately to the moralist. He must
find the touchstone of social life and political activity in some ul-
timate ethical principle. To many that ultimate principle has
aways seemed to be the intrinsic value of the human personality;
and men have been fain to believe that the State and its law were
instruments for serving the conditions of the free emergence and
free development of that ultimate and intrinsic value. Autres temps,
autres mnrs. Ethics seams to be dethroned; and the emergence of
the free human personality, described as being merely 'the maxi-
mum of free individual self-assertion’, has been rejected as an idea
appropriate to 'the age of expansion' from the sixteenth to the
nineteenth century, but inappropriate to our own. Economics
reigns, having driven out ethics; and notions of 'solidarity” or
* |ntroduction to the Philosophy of Law.
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'social utility' have expelled, or are seeking to expel, the old
notion of the intrinsic value of the human personality. To Duguit,
the ultimate source of la rkgle du droit is the economic fact of solid-
arity, whichisso ultimate, and so overwhelming, that the standard
of social and political life may be expressed in the one prin-
ciple, ‘Do nothing contrary to social solidarity, and co-operate, as
far as possible, inits realisation'. To Professor Pound, the ultimate
end of law (and therefore of the State, as a legal association) is to
befoundinsocial utility. Law existsto provide 'amaximum satis-
faction of wants—these wants being understood in the sense of
'social wants' which are felt by different social sections and in-
terests. It seeks to strike some sort of balance between their con-
flicting claims and demands; it serves as a sort of social engineering,
‘giving effect to as much as we may with the least sacrifice', so
far as such effect can be given ' by an ordering of human conduct
through politically organised society".'

It is not necessary for us to seek to appreciate, or to criticise, these
different conceptions of the ultimate end of social life and political
organisation. Gierke himself, in the general remarks on law which
are translated in Appendix I, has said some words on the matter
which arewell worthy of consideration. It is sufficient for our pur-
poses if we recognise that political theory must necessarily culmin-
ate in a study of ultimate ends, in whatever way it may seek to
conceive the nature of those ends. We may now resume, in two
propositions, the conclusions to which we have been led by our
argument in regard to the relations between law and political
theory. In thefirst place political theory, while it is concerned
with Society aswell as the State, and whileit has to study theinter-
action between the two, is specifically concerned with the State;
and here—just because the State, as such, is a legal association—
it must borrow its material largely from law (public, social and
private), though it is bound to study the actual working as well
as the legal forms of such material. (Political theory which is
concentrated exclusively on legal form becomes merely a matter of
droit constitutionnel: political theory which is concentrated entirely
on the actual working of institutions becomes merely descriptive
politics, and thedescriptiongiven, if itloseshold of thefirm ground
of legal rule, may aso become tendencious and partisan.) In the
second place, political theory must ultimately rise into a philo-

* Op. cit. ¢. 2, on 'The End of Law', especially the concluson of the
chapter.
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sophy of political values and a doctrine of the ultimate ends of
organised society- It must, in a word, assume a normative cha-
racter, whether it findsits norms in pure ethics, or in some more
or less economic theory of social solidarity or social utility. Here
the philosophy of law may join hands with political philosophy;
and though the legal philosopher will talk of the ends of law, and
the political philosopher will speak of the ends of the State, there
will be little difference between them. For the State is essentially
law, and law is the essence of the State. The State is essentially law
in the sense that it exists in order to secure aright order of relation