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PREFACE TO THE TENTH EDITION.

IT is surprising to find how the number of cases on Mahomedan
law has been growing every year. From 1929 to 1932 there
have been no less than one hundred and forty cases including
both authorized and unauthorized series. Many new points
have been decided, and many doubtful points settled. The law
of Gifts, Wakfs, Dower, Divorce, Acknowledgment of Paternity
and Guardianship has been fast growing in importance, and the
chapters dealing with these subjects have been almost wholly
rewritten. The cases have been brought up to December
1932, and references are given throughout to Indian Cases
and All-India Reporter.

The writer acknowledges gratefully the assistance rendered
to hfm in bringing out this edition by B. K. Desai, Esq.,
Advocate (0.S.), High Court, Bombay ; K. 8. Shavaksha, Esq.,
Middle Temple, Barrister-at-Law ; A. A. A. Fyzee, Esq., M.A,,
(Cantab.), Middle Temple, Barrister-at-Law ; and B. D. Mehta,
Esq., Advocate (A.S.), High Court, Bombay.
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PRINCIPLES OF
MAHOMEDAN LAW,

CHAPTER I

INTRODUCTION OF MAHOMEDAN LAwW INTO
BriTise INDIA.

1. Administration of Mahomedan law.—The Mahomedan
law is applied by Courts in British India to Mahomedans
not in all, but in some matters only. The power of Courts
to apply Mahomedan law to Mahomedans is derived from and
regulated partly by Statutes of the Imperial Parliament and
mostly by Indian legislation (a).

For Statutes, see sec. 6 ; for Acts, see secs. 7 to 13.
.

2. Extent of application.—As regards British India, the
rules of Mahomedan law fall under three divisions, namely :—

(i) those which have been expressly directed by the
Legislature to be applied to Mahomedans, such as
rules of Succession and Inheritance ;

(ii) those which are applied to Mahomedans as a matter
of justice, equity and good comscience, such as the
rules of the Mahomedan law of Pre-emption ;

(ii1) those which are not applied at all, though the parties
are Mahomedans, such as the Mahomedan Criminal
Law, and the Mahomedan law of Evidence.

The only parts of Mahomedan law that are applied by
Courts in BritisE India to Mahomedans are those mentioned in
cls. (i) and (ii). In other respects, the Mahomedans in British
India are governed by the general law of British India.

(a) Ske&ll Kudratulla v. Mahini Mohan 1869) (1870) 6 M.H.C 26, 81 ; Braja Kwhor v
4 B.L.R. 134, 169; Idrahim v. Muni I Rarty Clmmim(lsﬂ”li L R.19, 25.
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3. Matters expressly enumerated.—The rules of Maho-
medan law that have been expressly directed to be applied
to Mahomedans are to be applied except in so far as they
have been altered or abolished by legislative enactment.  °

Thus the rules of the Mahomedan law of Inheritance are eapressly directed to be
apphied to Mahomedans.  One of those rules 1s that a Mahomedan renouncing the Maho-
medan 1ehigion 18 to be excluded from inheritance. But this rule has now been abohished
by the Fireedom of Rebigion Act 21 of 1850. Hence this rule does not apply.

4. Matters not expressly enumerated.—No rules of Maho-
medan law that have not been expressly directed to be applied
to Mahomedans can be applied 1if they have been abolished
either expressly or hy implication by legislative enactment.

Thus the rules of the Mahomedan law of Pre-emption are nowhete expressly directed
to be apphed to Mahomedans In places where those 1ules are applied to Maho-
medans, they are applied on the ground of justice, equity and good conscience (sec 178)
They are not applied to Mahomedans in Oudh and 1n the Punjab, for there are Special
Aets relating to pre-emption for Oudh and the Punjab, and those Acts apply to
Mahomedans alno (see. 179).

Agam, tho rules of the Mahomedan Cuiminal Law are nowhere expressly directed
to he applied to Mahomedans  But there are legislatire enartments relating to criminal
law m India such as the Indian Penal Code and the Code of Ctiminal Procedure  Hence
those ruley could not be apphed on grounds of justice, equity and good conscience. The
result 15 that Mahomedans in Butish India are governed by the crimnal law of British
India

5. Justice, equity and good conscience.—The rules referred
to in sec. 2, cl. (i), may not be applied if they are in the
opinion of the Court opposed to justice, equity and good
conscience. But the rules referred to in cl. (i) of that section,
that is. rules that have heen expressly directed by the Legisla-
ture to be applied to Mahomedans, mugt be applied though
they may not in the opinion of the Court conform with justice,
equity and good conscience. See sec. 28A.

Thus the rules of the Mahomedan law of Pre-emption come under sec 2, cl (n), and
they are not applied by Courts i the Madras Presidency on the ground that they are
opposed to Justice, equity and good conscience, masmuch as the law of Pre-emption
places restrictions upon the hberty of transfer of prope?ty by requiring the owner to sell 1t
m the first mstance to lus neighbour. The High Courts of Bombay and Allahabad,
on the other hand, have applied tho Mahomedan law of Pre-emption to Mahomedans,
with this 1emarkable result that the notion of * justice, equity and good conscience’
held by those Courts differs from that held by the Madras High Court (b). See sec. 178
below.

As regards rules which the Courts have been expressly directed to apply to Maho-

medans, they must of course be applied regardless of considerations of justice, equity and
good conscience, Thus the rules of the Mahomedan law of Marriage have been expressly

(b) Ibrahwm v, Muni (1870) 6 M H.C. 26.
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dirceted to be apphed to Mahomedans 1n Bengal, the United Provinces and Assam (sec. 7).
One of those rules 1s that a divorce pronounced by a husband 1s vahd, though pronounced
under compulsion (sec. 234). Hence the Courts of British India will not be justified in
refusing to recogmze such a divorce, though 1t may be opposed to their notions of justice,
equity and good conscience (c).

6. Mahomedan law in Presidency-towns.—(I) As to the
Presidency-towns of Calcutta, Madras and Bombay, it is enacted
by the Government of India Act, 1915, sec. 112 [5 and 6
Geo. 5, ch. 61] as follows :—

“ The High Courts at Calcutta, Madras and Bombay, in
the exercise of their original jurisdiction in suits against
inhabitants of Calcutta, Madras or Bombay, as the case may
be, shall in matters of inheritance and succession to lands,
rents and goods, and in matters of contract and dealing between
party and party, when both parties are subject to the same
personal law or custom having the force of law, decide according
to that personal law or custom, and when the parties are subject
to different personal laws or customs having the force of law,
decide according to the law or custom to which the defendant
is subject.”

The effect of this section is that the law to be applied in the
matters aforesaid is to be the Mahomedan law if both parties
are Mahomedans. Similarly, when a dealing takes place
between two parties of whom one is a Hindu and the other a
Mahomedan, and a ,suit is brought in respect of that dealing
by the Hindu against the Mahomedan, the dispute between
them is to be decided according to the Mahomedan law (d).
But that law cannat be applied in either case if it has been
altered or abolished by legislative enactment [see notes
below].

(2) The law to be applied by the Presidency Small
Cause Courts is the same as that administered for the time
being by the High Courts in the exercise of their ordinary
original civil jurisdiction : see Presidency Small Cause Courts
Act 15 of 1882, sec. 16.

Earlier statutes.—Provisions similar to those in sub-sec. (1) were contained in the
East India Company Act, 1870, sec. 17 [21 Geo. 3, ch. 70], which applied to the Supreme

Court at Calcutta, and the East India Act, 1797, sec. 13 [37 Geo. 3, ch. 142}, which apphed
to the Recorder’s Courts at Madras and Bombay, These Acts as well as the High Courts

(¢) Jbrahwm v. Enayetur (1869) 4 BL R A.C 13, l 455, 475; West and Buhler's Digest of
(d) Azvm Un-Nissa v. Dale (1871) 6 Mad. H C. Hindu Law, p. 6
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Acts of 1861, 1865 and 1911 have been repealed and re-enacted by the Government of
India Act, 1915, But the repeal does not affect the vahidity of any charter or letters
patent under those Acts [Government of India Act, 1915, sec. 130].

Law to be administered in cases of inheritance, succession, contract and dealing between
party and party—This may be repealed or altered by the Governor-General in Council ;
see the Government of India Act, 1915, sec. 131, and the fifth schedule to the Act. In
fact the Mahomedan law of contract has been almost entirely superseded by the Indian
Contract Act, 1872, and other enactments, and this was done 1n the exercise of the power
given to the Governor-General in Council by the Indian Councils Act, 1861. The latter
Act has been repealed and to a large extent re-enacted by the Government of India Act,
1015 (e). As regards interest, 1t 18 doubtful whether the Mussulman rule prohibiting
usury has been repealed by the Usury Laws Repeal Act 28 of 1855(f). The point
arose in a recent Privy Council case, but 1t was not decided (g).  See sec. 65 of the
Government of India Act, 1915, and cls. 19 and 44 of the letters patent of the High
Courts for Calcutta, Madras and Bombay.

Law to which the defendant 18 subject.—It 18 provided by the latter portion of sec. 112
of the Government of India Act, that when the parties are subject to different personal
laws, the dispute between them 18 to be decided according to the law to which the
defendant 18 subject. But these words do not mean this, that where a Hindu purchases
land from a European which is subject to his wife’s claim for dower, and a suit 18 brought
by the wife aganst the Hindu purchaser to enforce her right, the Hindu purchaser can
resist her claim on the ground that the Hindu law does not recognize dower. The Hindu
purchaser 18 1n no better position than a European purchaser would be, ssmply because
the Hindu law recognizes no rule of dower (k).

7. In Bengal, the United Provinces and Assam.—As to
Bengal, the United Provinces and Assam, except such portions
of those territories as for the time being are not subject tu the
ordinary civil jurisdiction of the High Courts, it is enact-
ed that the Civil Courts of those Provinces shall decide all
questions relating to ‘ succession, inheritance, marriage or
any religious usage or institution,” by the Mahomedan law
in cases where the parties are Mahomedans, except in so far
as such law has, by legislative enactment, been altered or
abolished. In cases not mentioned above nor provided for
by any other law for the time being in force the decision is
to be according to justice, equity and good conscience.

This is the substance of the Bengal, N.-W.F.P. and Assam Civil Courts Act XII
of 1887, seo, 37, as read with the Bengal and Assam Laws Act, 1905, secs. 2 and 3.

Custom.—Custom binding inheritance in a particular family has long been recog-
nized in India (). Hence evidence is admissible to prove a family custom of succession

(¢) See Madhub Chunder v, lla)roomar(lﬂﬂ) 14 Mad H. C. 455, 474-475 [37 Geo. 8,
B.L.R 76; Nobin C undor v. Romesh Ch 142, s. 13]; Lakclmandac v, Dasrat
c»unaar(nasi)u (1880) 6 Bom, 168, Mahomed

() Ram Lal v. Haran Chaﬁdﬂl 31809) $BLR v, Narayan (1916) 4 Bom °5B 308, 808,
0 C.) 180 [not lbl'opmd Mia Khan v 82 1. C. 980

uhrjan (1871 L. R. 500 (abrogated). () AM«I Hluum v. Sona Dero (1918) 46 Cal.
{9) llamm B v 'da Bibi (1916) 48 I A, 6 1 . 10, 14, 48 1,0, 308 ;
4, 800, 38 All 581 587 588, 36 I C. 87. Ruhll Ald v. Chaudhr{ Analar Al

» Sarbier . rosiome e (1881) 6 CaL. 704, (1930) 87 1. A zo u.uok. o 121 1.0
506.806 (21 Geor 3 Oh. 70 17l 8es 817, (30) A. PO. 86 succoed
s Arim Un-Nissa V. Dals (181) 6 only to a life-ctatel.
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at variance with the Mahomedan law, though there may be no expres® recognition of
oustom as in the Act cited above (). But the burden of proof in such a case lies upon
'the party who sets up the custom (k). The custom must be an ancient and invariable
custom, and it must be proved by clear and unambiguous evidence ({). It may be proved
by #stances, or by wajib-ul-araiz but not by a priori methods (m). As to the evidentiary
value of a wajib-ul-arz, see the undermentioned cases (n).

Justice, equity and good conscience.—This expression has been interpreted by the
Privy Council to mean the rules of English law so far as they are applicable to Indian
society and circumstances (o).

8. In the Mufassal of Madras.—As to the Mufassal of
Madras, it is enacted by the Madras Civil Courts Act III of
1873, s. 16, that all questions regarding ‘‘ succession, inheri-
tance, marriage, . . . orany religious usage or institution ”
shall be decided, in cases where the parties are Mahomedans,
by the Mahomedan law or by custom having the force of
law, and in cases where no specific rule exists, the Courts
shall act according to justice, equity and good conscience.

Custom.—See notes to 8. 7 above.
Justice, equity and good conscience.—See notes to s. 7 above,

9. In the Mufassal of Bombay.—As to the Mufassal of
Bombay, it is enacted by Regulation IV of 1827, s. 26, that
“’the law to be observed in the trial of suits shall be Acts
of Parliaments and regulations of Government applicable to
the case: in the absence of such Acts and Regulations, the
usage of the country in which the suit arose; if none such
appears, the law of the defendant, and in the absence of
speclﬁc law and usage, justice equity and good conscience
alone.”

Note that not a single topic of Mahomedan law is expressly enumerated n this
section. So much, therefore, of Mahomedan law as is administered to Mahomedans

%y Courts in the Mufassal of Bombay, is adminstered as a matter of justice, equity
and good conscience. As to this last expressipn, see notes to 8. 7 above.

Usage.—Ewidence may be given under this section of a custom excluding women
from any share in the iheritance of a paternal relation (p). The High Court
of Bombay gave effect to a usage prevailing in the Presidency of performing rites
and ceremonies at the graves of deceased Mahomedans, and granted an injunction at

(3) Muhammad Ismaud v. Lala Sheomukk(lms) (m) Muharram Als v. Barkat Ali (1981) 12

18 Bom. L. B. 76, 17 ¢ 176 W.N. 97,18 L, Lah, 286, 125 1 'C. 886, (*30) A. L. 605,
oliector (n) Uman Parshad v, G’andharp Singh (1887)
Bulandshake (1911)89All 874, 40 1. B Balpomanarp Singh (1887
®» AW Hussetn v Soma Dero 1o18) 45 ol (ozd) o' A.‘IM, 45 All 418, T4 LC.
ST A 10,43 1.0, “f v eha ‘:..zgmazt(low) 571, AK’%

{{:g.'n‘zf"' oy Sohel "Singh "8 P & Tuck, 70, 121 1, C. 617, ('80) A. BC. 85,

&) Muhammad v. Shaikh Ibrahim (1922) 40 L. | (o) Wagkela v. Shekh Masludin (1887) 11 Bom.
A. 119, 45 Mad. 308, 67 I.C. 115, ('22) 551, 561, 14 1. A, 89, 96,
A. PC. 69 [exclusion ot females Amoni (p) Abdul Hussein v. Sona Dero 31018) 45 Cal.
Lubbal Mah of C el. 450 45 1. A, m 481, 0, 30
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the suit of the‘’Mahomedan residents of Dharwar restraining the purchaser of a grave-
yard from obstructing them in performing religious ceremonies at the graveyard (g).
See notes to 8. 7 above.

10. In the Punjab and the N.-W. F. Province.—As to she
Punjab and the North-Western Frontier Province, it is enacted
by the Punjab Laws Act IV of 1872, s. 5, and the North-
Western Frontier Regulation VII of 1901, ss. 27 and 28, as
follows :—

“In questions regarding succession, . . . betrothal,
marriage, divorce, dower, . . . guardianship, minority,
bastardy, family relations, wills, legacies, gifts, partitions
or any religious usage or institution, the rule of decision
shall be—

(1) any custom applicable to the parties concerned
which is not contrary to justice, equity or good con-
science, and has not been, by this or any other enact-
ment, altered or abolished, and has not been declared
to be void by any competent authority ;

(2) the Mahomedan law, in cases where the parties are
Mahomedans, . . . . except in so far as such
law has been altered or abolished by legislative enact-
ment, or is opposed to the provisions of the Act, or
has been modified by any such custom as is "above
referred to.

“ In cases not otherwise specially provided for, the J udges
shall decide according to justice, equity and goed conscience.

('ustom.—** As regards Mahomedans, prostitution 1s not looked on by their relygion
or their laws with any more favourable eye than by the Christian religion and laws
Accordingly the Chief Court of the Punjab refused to recogmze a custom of the
Kanchans which aimed at the continuance of prostitution as a family business, and thd
decision was upheld by the Privy Council op appeal (r). Sece notes to 8. 7 above.

Justice, equity and good conscience.—See notes to 8. 7 above.

10A. In Ajmer-Merwara.—The provisions of the Ajmer-
Merwara Laws, Regulation IIT of 1877, ss. 4 and 5. are
almost to the same effect as the Punjab Laws Act IV of 1872
[s. 10 above].

11. In Oudh.—The provisions of the Oudh Laws Act
XVIII of 1876, s. 3, as regards the law to be administered in
the case of Mahomedans are the same as in the Punjab.

(@) Remrao v. Rustumkhan (1901) 26 Bom, 108, 1. A, 198,
(r) Ghasite v, Umrao Jan (1893) £1 Cal. 149, 20
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12. In the Central Provinces.—As to the Central Pro-
vinces, it is enacted by the Central Provinces Laws Act XX
0f 1875, s. 5, as follows :—

“ In questions regarding inheritance, . . . betrothal,
marriage, dower, . . . guardianship, minority, bastardy,
family relations, wills, legacies, gifts, partitions, or any reli-
gious usage or institution, the rule of decision shall be the
Mahomedan law in cases where the parties are Mahomedans

. except in so far as such law has been by legislative
enactment altered or abolished, or is opposed to the provisions
of this Act :

* Provided that, when among any class or body of persons
or among the members of any family any custom prevails
which is inconsistent with the law applicable between such
persons under this section, and which, if not inconsistent with
such law, would have been given effect to as legally binding
such custom shall, notwithstanding anything herein contained,
be given effect to.

“In cases not provided for [by the above clause], or
by any other law for the time being in force, the Court shall
act ascording to justice, equity and good conscience.”

C'ustom.—See notes to s, 7 above.

Justice, equity and good conscience.—See notes to s. 7above. See also ss. 5 and 28A,

13. In Burma.—As to Burma, it is enacted by the
Burma Laws Act XIII of 1898, s. 13, that all questions re-
garding succession, jnheritance, marriage, or any religious
usage or institution, shall be decided, in cases where the
parties are Mahomedans, by the Mahomedan law, except in so
far as such law has by enactment been altered or abolished,
or is opposed to any custom having the force of law. In cases
not specifically mentioned above nor provided for by any other
enactment for the time being in force, the decision is to be
according to justice, equity and good conscience.

Custom.—See notes to s. 7 above.
Justice, equity and good conscience.—See notes to s. 7 above.
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CHAPTER IL
CoNVERSION TO MAHOMEDANISM.

14, Who is a Mahomedan.—Any person who professes
the Mahomedan religion, that is, acknowledges (1) that there
is but one God, and (2) that Mahomed is His Prophet, is a
Mahomedan (s). Such a person may be a Mahomedan by
birth or he may be a Mahomedan by conversion (¢). It is
not necessary that he should observe any particular rites or
ceremonies, or be an orthodox believer in that religion ; no
Court can test or gauge the sincerity of religious belief (u).
It is sufficient if he professes the Mahomedan religion in the
sense that he accepts the unity of God and the prophetic
character of Mahomed.

‘“ 1f one of the parents of an infant be a believer, the construction of law is in favour
of the Islam of the infant’ : Baillie, II, 265 (Shia law); Hedaya, 64 (Sunni law).
But this presumption may be rebutted by general conduct and surrounding circum-
stances. Thusan illegitimate son of & Hindu by & Mahomedan woman, who 18 brought up

a8 a Hindu and married to a Hindu girl in the Hindu form of marriage, may well be
regarded as & Hindu, though his mother was a Mahomedan (v).

A person born a Mahomedan remains a Mahomedan until he renounces the
Mahomedan religion (w). The mere adoption of some Hindu forms of worship does
not amount to such a renunciation ().

15. Conversion to Mahomedanism and marital rights.—
(I) The conversion of a Hindu wife to Mahomedanism does
not #pso facto dissolve her marriage with her husband. She
cannot, therefore, during his lifetime, enter into a valid con-
tract of marriage with any other person. Thus if she, after
conversion to Mahomedanism, goes through a ceremony of
marriage with a Mahomedan, s%e will be guilty of bigamy'
within the meaning of s. 494 f the Indian Penal Code (y).

(2) In Skinner v. Orde (z), a Christian man, married to
8 Christian wife, declared himself a Mahomedan, and went
through a ceremony of marriage with another woman. The

() thantakalh v Parakkal (1922) 45 Mad. | (v) Bhaiya Sher Bahadur v BM 10 ma
8

86, 71 I C 65, ('23) A. M. 171 [Ahama- Bakhsh Singh (1914) a1
dees are not nposutu from Islamism], 101, 221 2
Hakwm Khalu v, Malk Israfi (1917)2 Pat | (w) Bhagwan Bak bdaiélwl) 6 Luck,
w L. J. 108, 871 C, 802 [Ahamadees are 487,182 1, 0 779 ("81) A.
not apostates from Islamism), Queen- | (z) Azima Bibs v. Munshi Skmnalmnd( 12)
Empress v, Ramzan &«8,.85) 7 All. 461 17C.WN. 12! 40 Cal. 878, 11 L O, 758,
Ata Ullah v. Azim-Ullah (1800) 12 Al | (3) ammm o bomm ga_(1880)
4 Bom, 830 ; I tmoamxum
(3] Abralwm v, Abraham (1868) 9 Moo, I. A. (1891) 18 Cd 2064 ; Klf. Nandi v The
19 920)1 Lah. 440, 59 I. 0. 33.

Cro
(u) Ab]do.o‘l g(amk v. Aga Mahomed (189¢) 21 | (z) (1871) ll(l(oo LA 80
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Privy Council agreed with the High Court in thinking that the
marriage was of doubtful validity.

(3) It is an open question whether conversion to Maho-
medanism, made honestly after marriage with the assent of
both spouses, and without any intent to commit a fraud upon
the law, has the effect of altering rights incidental to the
marriage.

The question referred to in sub-sec. (3) arose in a Privy Council case (a), where two
persons, both Mahomedans, espoused Christiapity, and married in Christian form. After-
wards they reverted to Mahomedanism and went through a form of marriage a second
time according to the Mahomedan law. The question arose whether the marriage
having first taken place in the Christian form, it could be dissolved by the husband
by giving a talak (divorce) to the wife as a Mahomedan could do. Their Lordships held
on the facts that the divorce was not proved, and they expressed no opinion as to
whether, if the divorce were proved, it would have been valid.

See seo. 237, ¢ Apostasy from Islam and dissolution of marriage.”

15A. Conversion to Mahomedanism and rights of inherit-
ance.—In the absence of a custom to the contrary [see secs. 16
and 17], succession to the estate of a convert to Mahomedanism
is governed by the Mahomedan law (b).
According to the Mahomedan law, a Hindu cannot succeed to the estate of a Maho-
medan. *Therefore if a Hindu, who has a Hindu wife and children, embraces Mahome-

danism, and marries a Mahomedan wife and has children by her, his property will pass
on his death to his Mahomedan wife and children, and not to his Hindu wife or children (c).

16. Khojas and Cutchi Memons.—Inthe absence of proof
of special usage to the contrary, Khojas and Cutchi Memons
in the Bombay Presidency are governed in matters of succession
and inheritance, not by the Mahomedan, but by the Hindu
law (a).

Khojas and Cutchi Memons were oriéhally Hindus. They became converts to
Mahomedanism about 400 years ago, but retained their Hindu law of inheritance and
succession as a customary law. Hence the Hindu law of inheritance and succession
is applied to them on the ground of custom. This custom is so well established among

them that if any member of either of these commumties sets up a usage of succession
opposed to the Hindu law of succession, the burden lies upon him to prove such

(n) Skinner v, Skinner (1897) 25 Cal. 537, | (d) Khojas and Memons’ Case (1847) Perry’s
25 1. A. 84, 0. 0. 110: Hirbai v. Gorbdas (1875) 12

om. H.C. 204 [Khojas]; Abdul Cadur
() Mitar Sen Singh v. Marbul Hasan Khan O utmer (1084) 8 Bows. 486"( Cotent
1930) 67 I. A. 813,85 C. W. N. 89, 128 Yo homed  Suick v Mot

. (*30) A. PC, 251 ; Chedambaram

L mons], M
Ma Nyen Ms (1928) 6 Rang. 243, Ahmed (1885) 10 Bom, 1 [Cutchi Memons];

v,

. A Moosa Haji Joonas v. Haji Abdul Rahim
111 1. C. 2, ("28) A. R, 179; Bhagwan K
Bobbn ot S ool ') Lo, | G 30 e e S Sl
182 1. C. 779, ("81) A. O, 801. atu (1014) 38 Bom. 449

med v,
19028) 6 Rang. 243, 111 I, O, 2,("28) A. R. 22 1. 0. 195: Mangaldas v. Abdul (1914
@ (170.)m 28 16 Bom. L. R. 22‘,’% 1. C. 565. { i
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usage (e). Where, however, Cutchi Memons migrate from India and settle among Maho-
medans, as 1n Mombasa, the presumption that they have adopted the Mahomedan
custom of succession should be reachly made (f).

Cutchy Memons Act.—1t 13 now provided by sec. 2 of the Cutchi Memons Act 8ot
1920 and the Cutcht Memons Amendment Act 34 of 1923, that any person who satisfies
the prescribed authority—

(a) that he 15 a Cutchi Memon and 1s the person whom he represents himself to

(b) that he 18 competent to contract within the meammng of section 11 of the

Indian Contract Act, 1872, and

(¢) that he 18 resident 1n British India,
may by declaration n the prescribed form and filed before the prescribed authority
declare that he desires to obtain the benefit of this Act, and thereafter the declarant
and all his mmor children and their descendants will 1n matters of succession and
inheritance be governed by the Mahomedan law.

This Act governs the succession to the estate of tho declarant. It does not aftect
the right of the declarant himself to succeed as a Cutchit Memon to the property of
another Cutcht Memon who has signed no such declaration (g).

16A. Testamentary power of Cutchi Memons—(I) A
Mahomedan cannot by will dispose of more than one-third of
his property without the consent of his heirs [s. 104]. But
a Cutchi Memon may dispose of the whole of his property by
will ; this is founded on custom (k).

(2) A Cutchi Memon will is to be construed by the rules
of Hindu law relating to wills (¢).

Sub-Sec. (1).—There 18 hardly any doubt that a custom similar to that among the
Cutchi Memons of Bombay exists also among the Khojas of Bombay.

Sub-Sec. (2).—Thus 1f a Cutcht Memon will contains a confangent bequest, the
bequoest will be void if the will 18 to be construed by the Mahomedan law, but valid
if 1t 18 to be construed by the Hindu law.

16B. Halai Memons.—Halai Memons domiciled in Bom-
bay are governed in all respects by the Mahomedan law (j).
Hala1 Memons of Porbandar in Kathiawar follow in matters of succession and
inhentance Hindu law and not Mahomedan law, differing in that respect from Halai
Memons of Bombay. It was so held in the undermentioned case upon evidence of
oustom among Hala: Memons in Porbandar (k).

(¢) Abdurahim v Halimabay (1916) 431 A 35,
30,18 Bom L. R 635, 630,321 C, 413
Hirbm v. Gorbai (1876) 12°B H, C 204,
305 ; Rahwmatbai v Hirbas (1877) 8 Bom'
34 'In re Hays Iamail (1880) 6 Bom, 452,
Athabai v. Han Tyeb (1882) 9 Bom 115 ;
Makomed Srdrek v. Hajs Ahmed (1 35)
10 Bom, 1, In the goods of Mulbai (1866)
2B, H C 276, The Hindu law as to
joint hmlly propaﬂy doen not upply to

Cutchi Mo

(1529) a7 Do 360 881, C803, (20) A B
(/) (1915) 43 1. A. 85,18 Bom. L R. 635, 821,

C. 418, supra.

() Abdulml:ur V. Abubalkar (1930) 54 Bom.,
358, 1271, C. 401, ('30) A.B
(1)) Aduocalo General v Jimba 1(1915)41 Bom,
181, 81 I. C. 106; Advrocate-General v.
® Karmgh (1903) 29 Bom 183 148-140
i by bealk
from dada to the oonmry in Advocate-
Qeneral v, Jimbabas, su
(1)) xho)tu and Memons® Cau (1647) Perry’s
C. 110, 115; KAa(ubm v. Mahomed
Ha i Abu (1923) 50 I. A, 108, 47 Bom,
I, C. 202, (" )A PC. 414,
g. (1018) 48 Bom 047, 51 I. C 51‘3
*) (1923) 60 1. A. 108, 47 Bom 146, 72 L. C
2, ('22) A, PC. 414, supra. -




11

CONVERSION TO MAHOMEDANISM.

o 17. Sunni Bohras of Gujarat : Molesalam Girasias of Broach.
—The Sunni Bohra Mahomedans of Gujarat (1), and the
Molesalam Girasias of Broach (m), are governed by the Hindu
law in matters of succession and inheritance.

These communities also were originally Hindus, and became subsequently converts

to Mahomedamism, The Sunmi Bohras of Gujarat must not be confounded with the
Bohras of Bombay who are Shias. See sec. 20 below.

17A. Lubbais of Coimbatore.—There is no custom among

the Lubbai Mahomedans of the Sunni Sect in the Coimbatore
District excluding females from inheritance (n).

The Lubbar Mahomedans of Coimbatore were originally Tamul-speaking Hindus

who subsequently became converts to Mahomedamsm, but there was not sufficient

evidence 1 the case to show that they had retained the Hindu rule excluding females
from succession

(&)  Bax Bavu v Bay Santok (1894) 20 Bom 53 (1922) 40 I A 119, 64 Mad 3)8, 67
(m) Fatesanypon Harwangp (1894) 20 Bom 181 T C 115, ("22) A PC 569, reversing (1916)
(n) Muhammad Ibrahim v Shatkh Ibrahim | 39 Mad 664,301 C, 806,
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CHAPTER III.

MAHOMEDAN SECTS AND SUB-SECTS.

18, Sunnis and Shias.—The Mahomedans are divided into
two sects, namely, the Sunnis and the Shias.

There 18 another class of Mah lans called Motazilas. It is not clear whether they
form an independent sect, or they are an offshoot of the Shia sect.

The Cutch1 Memons of Bombay and Hala1 Memons belong to the Sunni sect. See
secs 16, 16A and 16B above,

19. Sunni sub-sects.—The Sunnis are divided into four
sub-sects, namely, the Hanafis, the Malikis, the Shafeis and the
Hanbalis.

The Sunni Mahomedans of India belong principally to
the Hanafi School.

Presumption as to Sunnism.—The great majority of the Mahomedans of this country
bemng Sunnis, the presumption will be that the parties to a smit or proceeding are Sunnis
unless 1t 18 shown that the parties belong to the Shia scct (0). But the Shia law 18
not foren law, It 18 part of the law of the land, and so no expert evidence ¢an be led
to prove 1t as 1n the case of foreign law (p).

20. Shia sub-sects.—The Shias are divided into three
sub-sects, namely, the Athna-Asharias, ‘the Ismailyas and the
Zaidyas.

There are two divisions of Athna-Asharias, namely, (1) Akhbari, and (2) Usuh.

The Khojas and the Bohras of Bombay belong to the Ismailya sub-sect. Sep
secs. 16, 16B and 17.

i

21. Each sect governed by its law.—The Mahomedan law
applicable to each sect or sub-sect is to prevail as to litigants
of that sect or sub-sect (g).

The Sunni law will therefore apply to Sunnis, and the Shia law to Shias, and the
law peculiar to each sub sect will apply to persons belonging to that sub-sect.

22. Change of sect—A Mahomedan male or female who
has attained the age of puberty, may renounce the doctrines
of the sect or sub-sect to which he or she belongs, and adopt

(o) Ba{:l‘m v, Buaws Khanum (1903) 80 Cal. ! 823,801 C. 600,('25).\ A, 720,

v Hossein V. Zuhoor-oon-Nirsa (184}
(p) 4Ans Bano v. Muhammad (1926) 47 All, ZMIA 441, A
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the tenets of the other sect or any other sub-sect, and he or
she shall thenceforth be subject to the law of the new sect or
sub-sect (7).

23. Marriage between Shia male and Sunni female—wife's
status not affected.—A Sunni woman contracting marriage
with a Shia does not thereby become subject to the Shia
law (s).

The same proposition, 1t would appear, holds good in the case of the marriage of a
Shia female with a Sunm male. See sec. 199A.

(r) Hayat-un-Nwsa v Muhammad (1800) 12 236 (change from Shafeiism to Hana-
All 200, 17 T A 73 (change of sect), fiam),
Muhammad v Gulam (1864) 1 B H. C (s) Nasrat v. Hamvdan (1882) 4 All, 205,
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(CHAPTER 1V.
SOURCES AND INTERPRETATION OF MAHOMEDAN Law.

24. Sources of Mahomedan law.—There are four sources of
Mahomedan law, namely, (1) the Koran; (2) Hadis, that
is, precepts, actions and saymngs of the Prophet Mahomed.
not written down during his lifetime, but preserved by
tradition and handed down by authorized persons ; (3) Ijmaa,
that is, decisions of the companions of Mahomed and his
disciples ; and (4) Kiyas, being analogical deductions derived
from a comparison of the first three sources when they did not
apply to any particular case (¢).

Kiyas 1 1easonmg by analogy  Abu Hamfa, the founder of the Hanafi sect of

Sunnis, frequently preferred it to traditions of single authorty  The founders of the
other Sunni secty, however, seldom resorted to 1t (u)

25. Interpretation of the Koran.—The Courts, in adminis-
tering Mahomedan law, should not, as a rule, attempt to
put their own construction on the Koran i opposition to
the express ruling of Mahomedan commentators of great
antiquity and high authority.

Thus where a passage of the Koran (Sura 1, vv, 241-242) was anterpreted m a
particalar way both i the Hedaye (a work on the Sunni law) and n the Inama (0 work
on the Shin law), 1t was held by then Lordships of the Privy Counal that it was not
open to a Judyge to construe 1t in a difterent manner (2)

26. Precepts of the Prophet.—Neither the ancient texts
nor the precepts of the Prophet Mahomed should be taken
literally so as to deduce from them new rules of law, especially
when such proposed rules do not conduce to substantial justice.

The words of the section are taken trom the judgment of their Lordships of the Privy
Counal in Bagrr Al v dnyuman (w)

Tt 14 & rule of Mahomedan law that a gftt m perpetuity is not vahd unless 1t 13 a
gift to charddy. 1s a pft by a Mahomedan to his own children and thewr descendants a
gift to charity 2 No—was the answer given by a majonity of the Full Bench of the
Caleutta High Court in Bikanr dhra v, Shuk Lal (x).  Yes—was the answer given by
Ameer All, J, & dissenting judgmient, relying on the following precept of the Prophet
Mahomed  ** A prous offering to one's family to provide against their getting into wart
18 more pious than giving alms to the beggars. The most excellent form of sadakah
(charity) 1s that which a man bestows upon his own family.”” Referring to the judgment
of Ameer Al, J., their Lordships of the Privy Council observed 1n a later case (y), that
1t was not safe in determining what was the rule of Mahomedan law on a particular
subject to rely upon abstract precepts taken from the mouth of the Prophet without

() Morley, Introd. vexavii (£) (1893) 20 Cal. 116

(u) Ib p cexaxvit (y) Abwl Fata v Rasamaya (1804) 22 Cal 619,

(t) Aga Mahomed Jaffer v. Koolsom Reebes 631, 682, 22 I A, 76, 86, on appeal from
(1297) 25 Cal 9, 18,24 T A 196, 204, (1891) 18 Cal. 399,

(w)  1902) 25 All, 286, 254, 30 1 A, 94,
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knowmng the context in which those precepts were uttered. Their Lordships further
observed that the rule of Mahomedan law on the subject was that which was laid down
by the majority of the Full Bench, and that the new rule of law sought to be deduced
{®m the precept of the Prophet by Ameer Al, J., was not one that would conduce to
justice. A wakf in favour of children and descendants 18 now declared to be legal by
the Mussalman Wakf Validating Act VI of 1913, provided there 18 an ultimate gift to
chanty. See secs. 159-161 below.

27. Ancient texts.—New rules of law are not to be intro-
duced because they seem to lawyers of the present day
to follow logically from ancient texts however authoritative,
when the ancient doctors of the law have not themselves
drawn those conclusions (z).

28. General rules of interpretation of Hanafi law.—The
three great exponents of the Hanafi-Sunni Law are Abu Hanifa,
the founder of the Hanafi school, and his two disciples, Abu
Yusuf and Imam Muhammad.

It is a general rule of interpretation of the Hanafi law
that where there is a difference of opinion between Abu Hanifa
and his two disciples, Abu Yusuf and Imam Muhammad, the
opinion of the disciples prevails (a). Where there is a difference
of opinion between Abu Hanifa and Imam Muhammad, that
opinion is to be accepted which coincides with the opinion of
Abu "Yusuf (b). When the two disciples differ from their
master and from each other, the authority of Abu Yusuf is
generally preferred (c). But these rules are not inflexible.

Where there is a conflict of opinion, and no specific rule
to guide the court, the courtoughtto follow that opinion which
1s most in accordance with justice, equity and good cons-
cience (d).

28A. Rules of equity.—The rules of equity and equitable
considerations commonly recognized in Courts of Chancery in
England are not foreign to the Mussulman system, but are
in fact often referred to and invoked in the adjudication of
cages under that system (e).

(z) Bagar Alv v, Anjuman (1902) 25 All, 236, held that the opinion of Imam Muhammad
254,30 1 A. 94, Agha Aly Khan v, Ana/ should be preferred to that of Abu Yusuf,
Hasan Khan (1892) 14 All. 420, 448 the Court thinking (though erroneously)

(a) .Aaha Ali Rhan v Altaf Hasan Khan (1892) that it was so laid down by the Full

4 All 429, 448 , Abdul Kadvr v. Salvma Bench in Bikan{ M v. Shuk Lal (1893)
(1886) 8 All. 149,'166-167. 20 Cal 116.
; (1386)8All 1 9&) 162, supra. (d) Azz Bano v Muhammad (1925) 47 All 823,
ulsom B olam Hossein (1905) 10 C. 89 1. C. 690, .gzs A, A. 720 [difference in
N. 440 488 Khajah Hossewn v. Shah- Shia authoriti
zadee (1 m» 12 W, R. 844, 346, affmd. in (e) Hamtm By v, Zubaida Bibi (1016) 43 I A
(1800 12 W. R 408, 8ee alsos 151 below, 204, 801-302, 88 All 581, 582 L.C.
In Mubammad v. The Legal Remem- 8ee' Hedaya, Book XX, D. 3#4, 15t the

brancer (1893) 16 All. 321, 323, it was Duties of the Km
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CHAPTER V.

SUCCESSION AND ADMINISTRATION.

[Prior to the Indian Succession Act, 1925, the two principal Acts in force in British
India relating to the admimstration of the estate of deceased persons were the Indian
Succession Act, 1865, and the Probate and Administration Act, 1881. The Indian Succes-
sion Act, 1865, applied to Europeans, Parsis, East Indians and to all Natives of India
other than Hindus, Mahomedans and Buddhists. The Probate and Adminstration Act
applied to Hindus, Mahomedans and Buddhists.  Both these Acts have been repealed
by the Indian Succession Act, 1925, and their provisions re-enacted in that Act.]

29. Administration of the estate of a deceased Mahomedan.—
The estate of a deceased Mahomedan is to be applied
successively in payment of (1) his funeral expenses and
death-bed charges ; (2) expenses of obtaining probate, letters
of administration, or succession certificate; (3) wages
due for service rendered to the deceased within three months
next preceding his death by any labourer, artisan or domestic
servant ; (4) other debts of the deceased according to their
respective priorities (if any); and (5) legacies not exceeding
one-third of what remains after all the above payments have
been made. The residue is to be distributed among the heirs
of the deceased according to the law of the sect to which he
belonged at the time of his death (f).

The order set forth above 18 1n accordance with the provisions of tRe Indian Succession
Aot, 1925, secs. 320-323 andsec. 325. As regards item No. (5), 1t 18 to be noted that a
Mahomedan cannot by will dispose of more than one-third of what remams of his
property after payment of his funeral expenses and debts, unless the heirs consent
thereto [s. 104].

If the deceasod was a Sunni at the timy of his death, his property would be distri-
buted among his heirs according to the Sunni law, and if he was a Shia, 1t would be
distributed according to the Shia law In other words, succession to the estate of a
deceased Mahomedan 1s governed by the law of the sect to which he belonged at the time
of his death, and not by the law of the seot to which the persons claiming the estate as
his heirs belong (f).

The p primanly entitled to administer the estate of a deceased Mahomedan,
that is, to apply 1t in the manner set forth in the section, is the executor appointed under
his will. If the deceased left no will, the person entitled to administer his estate would be
the person to whom letters of administration are granted. Such a person is called
administralor. The persons primarily entitled to letters of administration are the Aeirs
of the d d: Indian S ion Aoct, 1925, 8. 218, In the absence of an executor or
administrator, the persons entitled to administer the estate are the heirs of the deceased.

(f) Hayat-un-Nissa v. Muhammad (1800) 12 All, 200, 17 T.A. 78,

«
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30. Vesting of estate in executor and administrator.—The
executor or administrator, as the case may be, of a deceased
Mgahomedan, is, under the provisions of the Indian Succession
Act, 1925, sec. 211, his legal representative for all purposes,
and all the property of the deceased vests in him as such.
The estate vests in the executor, though no probate has been
obtained by him (g).

But since a Mahomedan cannot dispose of by will more
than one-third of what remains of his property after payment
of his funeral expenses and debts, and since the remaining
two-thirds must go to his heirs as on intestacy unless the
heirs consent to the legacies exceeding the bequeathable
third, the executor, when he has realized the estate, is a bare
trustee for the heu's as to two-thirds, and an active trustee
as to one-third for the purposes of the will; and of
these trusts, one is created by the Act and the probate
irrespective of the will, the other by the will established
by the probate (k).

The first paragraph 18 a reproduction of the provisions of sec. 211 of the Indian
Succession Act, 1925. An executor under the Mahomedan law is called wasi, derived
from wasiyyat which means a will. But though the Mahomedan law recogmzed a wasi,
1t did not recogmze an administrator, there being nothing analogous in that law to * letters
of administration.” A wass or executor under the Mahomedan law was merely a manager
of the estate, and no part of the estate of the deceased wvested 1n him as such.
As a manager all that he was entitled to do was to pay the debts and distribute the estate
as directed by the will. He had no power to sell or mortgage the property of the deceased,
not even for the payment of his debts. The first time this power was conferred upon him
was by the Probate ‘and Admmstration Act, 1881. Under sec. 4 of that Act, the whole
of the property of a Mahomedan testator vested in his executor, and 1t does so now
under sec. 211 of the Indian Succession Act, 1925. The property vests in the executor
even sf no probate has been oblained. As a result of the vesling of the estate in the
®xecutor, he has the power to dispose of the property vested in him in due
course of administration, a power which he did not possess before the Probate and
Administration Act, 1881 ; see sec. 90 of that Act, now sec. 307 of the Indian Succession
Act, 1925.

31. Devolution of inheritance.—Subject to the provisions
of secs. 29 and 30, the whole estate of a deceased Mahomedan
if he has died intestate, or so much of it as has not been
disposed of by will, if he has left a will (s. 104), devolves on his
heirs at the moment of his death, and the devolution is not

(9) Venkata Subamma v. Ramayya (1982) SOLA, v. Hurgovandas (1023) 47 Bom. 281, 70

112, 656 Mad. 448, 186 I C. 111, &sca) IC 268, ('22) A. B. 392, Sakina Bibes

A BC. 92 [a case of a Elnd wﬂl, "which V. Mahomed shak (1910) 37 Cal. 839, 8
applies allo io t medan will} ; 10‘865 ltnolo er good law.

omail Sl 31) 88 Bom (%) Eurrutulais v -ud-dowla (1005) 83

V.
L.RB. um,('axun. 533; CaL 116, 128, sau 244, 267,



Ss.
31,32

18 MAHOMEDAN LAW,

suspended by reason merely of debts being due from the
deceased (7). The heirs succeed to the estate as tenants-in-
common in specific shares (7).

Mahomedan lnw does nol recogmze representation —The theory of representation 13
not known to the Mahomedan law. Under 1its provisions the estate of a deceased
person devolves upon his heirs at the moment of hvs death. There 18 no intermediate

vesting 1n any one, such as an exccutor or adminwstrator, as under the Indian
Succension Act (L)

Limuation for suit by an hewr for recovery of hus share —As stated above, the heirs
succeed to the estate as tenants-im-common i speeific shares.  When the heirs continue
to hold the cstate as tenants-in-common without dividing 1t, and one of them
subsequently brings a st for recovery of his share, the period of hmitation for the suit
does not run agminst lim from the date of the death of the deceased, but from the
date of express ouster or demal of title . in other words, 1t 15 art 144 of Sch 1 to the
Limitation Act, 1908, that apples, and not art 123 (/)

Administration surt -——Any hewr or creditor of the deceased may bring a suit
for the admuustiation of the estate : he 18 not bound to buing a sut for partition (m).

32. Alienation by an heir of his sharc before payment of
debts. - (I) Avy heir may, even before distribution of the
estute, transfer hus own share [see s. 37], and pass a good
title to a bona fide transferee for value, notwithstanding
any debts that might be due from the deceased (i) [ills. (a)
and (¢) ].

Tho transfer must be one for value, that 18, for a consderntion, e g, a sale or a
mortgage, as distinguished from n gift

(2) A sale of the share of an heir in execution of a decree
passed agamst him at the suit of his’creditos amounts to a
* transfer ** within the meaning of sub-sec. (1), and will pass
a good title to the purchaser in execution [ill. (b)], but not a
simple money decree not followed by a sale in execution (o).

(3) If the share transfgtred by an heir is a share in
immovable property forming part of the estate of the deceased,

(l) Jarn liﬂmm v Amar Muhummnd (1885) 7 118 1C 785, ("20) A.B. 141 , Mussammat
| 822, Muhammad Awais v Har Sahai Jano v NamnghDaa (1930) 11 Lah 20,
(1395)7 . 718, 1171C. 8082(920) &L 540, Ma Biv. Ma
() Abdwd Khader v Chidambaram (1909) 32 Khatoon (10 )7 Rang. 744, 121 1C, 788,
Mad, 276, 278, 3 1 0., 876, .1bdul Majeeth ('30) A R. Rustam Khan v Janki
Kﬁlhnmadanar (""7) 40 Mad 243, (1920) 51 Ml 101 11IC 809,(°28) A A,
254, W1 See also cases cited In
foot-note (1) lwlow (m) eraggev. Abrl«m (1921) 43 Bom, 75, 60
*) Amr Duan v. Bavj Nath (1894) 21 Cal. 811,
(n) Bazam Houeiu v. Doolu Chund (1878) 5
() "‘ ‘ Mok d v Ghul Husamn 1. A.211, ¢ Cal, 002 Wahdunnuu .
(1932) 80 T A n m All os, 136 1.C. Shwbrattun (1370) L. R, 84
484, ('39) A, wda v, Land Mori mn nk v. Bidy m(lsso)
wn yo(l:&())é( Bom m 1.C. 42, 7 Cal. L.
rdin v mrao (lﬁl) 45 Bom, 0) Bhola Nath v )l -un-Nisza (190
uo 59 1,C 780, ('81) A.B 56; Bai Jwi © All, 28, commenting on Yuul( KI::)u 2v6.

v Bai Bibanboo 1929) S1 Bom, L.R, 109, Muhammad (1897) 19 Al 504,
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gnd the transfer is made during the pendency of a suit by the
widow of the deceased for her dower, in which a decree is
passed creating a charge on the estate for the dower debt, the
transferee will take the share of the heir subject to the charge (p),
but not if the decree is a simple money decree (q) [ill. (d)].
See Transfer of Property Act, 1882, sec. 52, and s. 223 below.

Hinstrations.

[ (8) A Mahomedan dies leaving several heirs  After his death the whole body of
henrs sell the whole of s estate without paying has debts  .1fler the sale, a creditor of
the deccased obtams a decree against the heirs for his debt, and apphlies for execution
of the decree bv an attachment and sale of the property in the hands of the purchaser.
He 15 not entitled to do so. The reason 13 that a creditor of a deccased Mahomedan
cannot follow his estate into the hands of a bona fide purchaser for value + Land Mortgage
Bank v Biudyadhary (1880) 7 Cal L. R 460 (with facts somewhat altered).

(b) .\ Mahomedan dies leaving two sisters as his onlv heirs  After has death, €,
2 creditor of the deccased, obtans a decres against the sisters for s debt  Subse-
quently a crelitor of the sisters obtans a decres against them for hiy debt, and thoe
property of the deceased come to their hands 1y sold n execution of the decree to P
In this case (118 not entitled to attach the property in the hands of P i execution of his
decree  Wahidunnissa v Shubrattun (1870) 6 Beng L R 54 (with facts shightly altered).

Note —Tn the case mnll (a), the sale was by private treaty  In the case il (b),
1t was m execution of & decree  Both these sales stand on the same footing.  In both
the cases the purchaser was a hona fide purchaser for value.

(¢) A®Mahomedan dies leaving a widow and a son A large sum of money 13 due to
the widow for her dower. |A dowerisa debt, and the widow 18 to that extent a creditor
of the estate of her deceared husband  She i not, however, a secured creditor (s 223))
The son mortgages s share 1n the estate to M, without paying the dower dobt.  Affer
the mortgage, the widow obtains a decree against the son, who 18 1n possession of the whole
estate for the dower débt, and attaches the son's share in execution of the decrce Tho
mortgagee then obtains a decree against the son on the mortgage for sale of the son's
share mortgaged to him. The share 15 sold 1n execution of the decrce, and purchased
by P. The mortgage having *been made before the attachment, P i entitled to
re®over the <on's share free from the attachment. Bazayet Hossein v Doolv Chund

(1878) 5 1. A. 211, 4 Cal 402, .

\)
Note —1Tn the cases in1lls (a) and (b), the sale was by all the heirs of their shares.
In the case i ill. (c), the sale 18 only by one of the heirs,

(d) A Mahomedan died leaving three widows and a son He left considerablo
property both movable and immovable. After his death, the widows brought a suit
aganst the son, who was in possession of the whole estate, for an adminstration of the
estate of the deceased, and for payment of the dower debt out of the estate A decree
was passed 1n the suit directing the son to render an account of the properties of the
deceased come to his hands, and providing for payment of the dower out of the properties.
(This was not a simple money decree, but a decree creating a charge on the properties for
the dower debt). The widows thenapplied for execution of the decree. Pending execution,
(which 18 the same thing as pending the suut), the son mortgaged his share to M M sued

(p) Mahomed Wajrd v Ba:a(et Hossewn (1878)“1 All 28; Abdul Rahman v, Inayaii Bibi
1. A. 211, 223-224, 4 Cul, 402. ("31) A. 0. 63,1801 C. 113.
(¢8 Bhola Nath v. BMagbvl-un-Nissa (1903) 26
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the son on the mortgage, and obtained a decree for sale of the share mortgaged to him.
The share was sold in exccution of the decrce to P who purchased with notice of thHe
decree. Upon these facts the Privy Couneil held that P took the share subject to the
decree 1n favour of the widows : Mahomed Wapd v. Bazayet Hossein (1878) 5 1. &, 211,
223-224, 4 Cal. 402.

Note —1f the mortgage had been effected before the suit, it would not have beens
affected by the decree : Bazayet Hossein v. Dooly Chund (1878) 5 1. A. 211, 4 Cal. 402.]

33. Extent of liability of heirs for debts.—Each heir is
liable for the debts of the deceased to the extent only of a
share of the debts proportionate to his share of the estate (r).

[A Mahomedan, who 18 indebted to C i the sum of Rs. 3,200, dics leaving & widow,
a son and two daughters. The heirs divide the estate without paymng the debt, the
widow taking 1/8, the son taking 7,16, and each daughter 7/32.  C then sues the widow
and the son for the whole of the debt due to him from the deceased. The widow 1s hable
to pay only (1/8 > 3,200)=Rs. 400, and the son (7/16 % 3,200)=Rs. 1,400 ; they are not
hable for the whole debt:  Pirthy Pul Singh v. Husaimr Jan (1882) 4 All 361 ]

34. Distribution of estate.— -Since the estate devolves on
the heirs at the moment of the death of the deceased, they
are at liberty to divide it at any time after the death of the
deceased. The distribution is not liable to be suspended until
payment of the debts.

It was stated in two Allahabad cases (), and also in a Calcutta case (f), relying on
some passages 1n the Hedaya, that the estate could not be distributed if 1t was insolvent.
In a later Allahabad case (u), however, Mahmood, J., observed that the translation of

the said passage was only a loose paraphrase of the oniginal Arabie, and expressed the
opinion that the estate may be distributed even if 1t 1s insolvent.

35. Suit by creditor against executor or-administrator.—
If the estate is represented by an executor or administrator,
a suit by a creditor of the deceased shonld be instituted against
the executor or administrator, as the case may be.

36. Suit by creditor agaiist heirs.—If there be no executor
or administrator, the creditor may proceed against the heirs
of the deceased, but there is a conflict of opinion as to
whether a decree obtained by a creditor against some of the
heirs of the deceased is binding on the other heirs.

According to the decisions of the High Court of Calcutta,
any creditor of the deceased may sue any one of the heirs who

(r) Plgthl Pal Swngh v, Husaini Jan (1882) 4 All (8) Hamr Swingh v Zakia (1875) 1 ANl 57, 69,

61 , Ambashankar v Sayad Al (1894) [F B1; Puthy Pal Smyhv Husawm' Jan
10 Bom, 273, Bussunteram v. Kamaluddin _ (1882) 4 All 38 366
(1885) 11 Cal 421, 428; Abbas Naskar v. ( V. luddwn (1885) 11 Cal.

Chavrman, Dulm‘t Board 24-Parganas 4 421, 428,
(1932) 59 Cal, 691 ; Ramcharan v. Hamfa | (u) Jagr Begam v. Amir Muhammad (1§85)
Khatun ('32) A, A’ 591, 7 All. 822, 838
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is in possession of the whole or any part of the estate, with-
out joining the other heirs as defendants, to recover the entire
débt, and the Court may in such a suit pass a decree for the
sale, not only of the share of that particular heir in the estate,
but of all the assets of the deceased that are in his possession.
Where such a decree is passed, and a sale is effected in execution
of the decree, the sale will pass to the purchaser not only the
interest of that particular heir in the property, but the interests
of the other heirs also (including minors), though they were
not parties to the suit (v), unless the decree was obtained by
fraud, or was taken by consent (w) [ills. (a) and (b)]. These
decisions proceed on the view that a creditor’s suit is an
administration suit, and any heir in possession of the estate
represents the estate for the purpose of the suit. In a recent
case, however, the same High Court held that the above
decisions could only apply if the heir who was sued was in
possession of the estate on behalf of the other heirs, but not
if he held the estate on his own behalf (x).

The High Court of Bombay in some cases (y) held the
same view as the Calcutta High Court did in its ecarlier
decisions, though on different grounds, but with this difference
that & decree against an heir in possession bound the other
heirs only if he was in possession of the whole estate [ills. (c)
and (d)]. But this view has been disapproved in recent cases,
and it has been held that a sale in execution of a decree passed
against an heir in possession in a creditor’s suit does not pass
to the purchaser the interest of those heirs in the estate who
were not parties to the suit even if the heir against whom the
decree was passed was in possession of the whole estate (z)
[ill. (e)]. This coincides with the view taken by the High
Court of Allahabad.

In Pathummabi v. Vittil (a), the High Court of Madras
followed the earlier rulings of the Bombay High Court, but
that decision may now be taken to be no longer good law,
having regard to the adverse cntlclsm of thab case by

(0) Mutizgan v, Ahmed Ally (1882 8 Cal 370, decrec] T
morDulhm v. Bau Nath(1894)21 Cal 311, (2) Bhagz;thzb(u v. Roshanbr (1919) 43 Bom. 412,

(w) 4 V. Roy L ut Singh (1878) 18, dissenting from 12 Bom. 101,

4 Cal 142, 155, and 20 llom 338, supra, Shahasaheb v

(z) Abbau Naskar v Chawvrman, Dhstrict Board, Sadashww (1919) 43 Bom 575, 581, 51 1

24-Parganas (1982) 69 Cal 601, 223 [mortgage suit], dissenting fmm(mls)

(¥) Khunheﬂnbtv Keso Vinayek (1887) 12 Bom. 39 Bom 729,311 C 180, supra; Lala ’lhyu
. Davalava v__Bhymajyi (1895) 20 Bom, V Manuln.m (1926) 47 Bom T2 73 1¢C

338 ‘followed in Virchand v Kondn (1915) 23) A B
39 Bom. 729, 31 1.C. 180 [mortgage- (a) (1902) 26 Mad. 734 7.58
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Abdur Rahim, J., in Abdul Majeeth v. Krishnamachariar (b),
who preferred the view taken by the Allahabad High Court.

According to the rulings of the Allahabad High Court,
a decree relative to his debts passed in a contentious or
non-contentious suit against only such heirs of a deceased
Mahomedan debtor as are in possession of the whole or part
of his estate, binds each defendant to the extent of his share in
the estate (¢), but it does not bind the other heirs who, by
reason of absence or any other cause, are out of possession,
s0 as to convey to the purchaser, in execution of such a decree,
the interests of such leirs as were not parties to the decree.
But if they sue for a declaration that the sale is not binding
on them, and it is proved that the debts have been paid out
of the pr oceeds of the sale, they ought to be put on terms as a
matter of equity, and reqmred to pay their proportionate
share of the debt before they are granted the declaration sued

for (d) [ills. (f) and (g)].
The (‘hief Court of Oudh has taken the same view as
that taken by the Allahabad High Court (e).

Hlustrations.

[(a) A Mahomedan dies leaving a widow, a daughter, and two sisters, After his
death a suit 1s brought by a creditor of the deceased against the widow and the dhughter
who alone are 1n possession of the whole estate, and a deciee 13 passed “ aganst the
asvets of " the deceased. The decree and the sale m execution of the property left by
the deceased are binding on the sisters though they were not paities to the
st s Muttyjan v. Ahmed Ally (1882) 8 Cal 370. See note toll (b) below.

(b) A Mahomedan dies leaving a widow and other heirs. A suit 15 brought by a
creditor of the deceased agamst the widow alone who 18 1n possession of part of the estate.
The other heirs aro not necessary parties, and the creditpr 18 entitled to a decree not
only against the share of the widow in the estate, but the entire assets which have come
mto her hands and which have not been apphed in the discharge of the habilities to
which the estate may be subject at her hus}nnd s death: Amwr Dulhin v. Bay Nath
(1894) 21 Cal. 311.

Note.—As to the cases cited n lls. (a) and (b), 1t was pointed out by the High Court
of Calcutta 1 a recent case that the defendants in those cases were 1n possession of the
estate on behalf of all the heirs ; otherwise the only decree that the creditor would be
entitled to would be a decree for a proportwnate share of the debt : Abbas Naskar v.
Chawrman, District Board, 24-Pargan~s (1932) 59 Cal. 691,

(¢) A Mahomedan woman, Khatiza, dies leaving a minor son and a daughter.
After her death a suit 1s biought by a creditor of the deceased * against Khatiza,
deccased, represented by her minor son represented by lus gnardian ’’ (f), and a decree

(b) (1917) 40 Mad 243, 265, 257, 40 I C 210 ! All, 239

(¢) DalluMulv Har: Dan(m)l)"d All 263, 265 (¢) Amir Jahan v. Khadvm Husain ('31) A.0.
) Jafn nyam v _Amur Muhammad Khan (1885) 253, 1821C. 7
822, Muhammad Awais v Har Sahai (f) This lorm of sult which was at one time
common in the Mofussil of Bombay, has
been recently disapproved of by the
Bombay High Court.

(1885) All 7165 Hamur Ssngh v Zaka
(1875) 1 All 57" Hee also Muhammad
Allahdud v, Muhammad Ismail (1888) 10
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15 passed 1 that form.  The deceased was entitled to a share m a Khott Valan, and
““the night, title, and mterest of Khatiza *” in that share 1s sold m execution of the decree.
The purchaser acquires a title unmmpeachable by the daughter, though she was not o
pary to the suit or to the subsequent proceedmgs m exccution : Khwoshetbibe v. Keso
Vanayek (1887) 12 Bom. 101 (). |No 1cference was made m the judgment to the
Caleutta cases ated above nor to the Allahabad cases aited moall. (e)].

(d) A Mahomedan dies leaving a widow, a mnor son, and two daughters  After
s death a swit 15 brought by a mortgagee from the deceased agamst the son as
represented by his guardan and mother, clamimg possession of the land mortgaged to
him as owner under a gahan lahan clause 1 the mortgage.  The widow is in possession
of the cstate, and a déeree ea parte 13 passed dieeting her to dehver possession of the
land to the mortgagee, and he s accordingly put m possession  The decree binds the
daughters though they were not parties to the suit, and they are not entitled to redeem
the mortgage as aganst the mortgagee or a purchaser from ham  Dacalara - Bhamay
(1895) 20 Bom 238,

(¢) A Mahomedan dies Jeaving a widow and a daughter  After Jus death (', a
creditor of the deceased, sues the widow for the recovery ot a debt due to him and a
decree s passed m s favour for Re 327 to be recovered out of the estate of the deceased,
In execution of the decree, the might, title and interest of the deceased m a house 15 sold
and 1t 18 purchased by £, The daughter, who was not a paty to the st
subsequently sues 2 to recover by partition her share m the house,  Held, disapproving
the cases cited m ills (<) and (d), that the daughter, not boong a party to €°s suit, was
not bound by the decree passed in the sumit, and that the sale did not pass her mterest m
the house to P2, and that she wayg entitled to recover her share m the house -
Bhagirthabay v. Roshanby (1919) 43 Bom. 412, 51 1 ¢ 18 {In this case the widow against
whom the decree was obtained was in possession of the whole house , see p 427 of the
1eport, lines 27-28.]

\J

(f) A creditor of a deceased Mahomedan obtams a decree upon a hypothecation
bond ¢ for recovery of his debt by enforcement of hien *” against one of the hens of the
deceased m possession ot the estate.  The whole estate 1s sold i execution of the decrce,
and 1t 18 purchased by the (le(;rce-huld(‘r. Subsequently another heir of the deceased,
who was not a pardy to these proceedmgs, sues the decree-holder as purchaser for
recovery of lus share i the estate.  Accordmg to the Allahabad High Court, he s entitled
to possession of his share on payment of his proportionate share of the debts, 1if the
sale proceeds were applied m payment of the debt :  MNuhammad Awars v Har Saha
o(1885) 7 All. 716, following Jafry Begam v. Amer Mubammad (1885) 7 All. §22.

(g) A creditor of a deceased Mahomedan obtains a money decree agamst an hewr
of the deceased m possession of the estate, Mund attaches certam immovablo property
forming part of the estate in execution of the decrce. The value of the immovable
property exceeds the share of the defendant. According to the Allahabad High Court,
the defendant 1s entitled to object to the attachment and sale of the right and interest
of the other heirs who were not parties to the swit, upon the ground that as regards
them he 18 m possession of the property as trustee: Dallu Mal v. Hary Das (1901)
23 All. 263.]

37. Alienation by one of several heirs for payment of
debts.—One of several heirs of a deceased Mahomedan,
though he may be in possession of the whole estate of the

(¢} Note that in ¢his case “no part of the possession of either of the heirs of the
produce of the Khotv was in actual | deceased,"”
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deceased, has no power to alienate the shares of his co-heirs,
not even for the purpose of discharging the debts of the
deceased. If he sells any property in his possession forming
part of the estate of the deceased, though it may be for pay-
ment of the debts of the deceased, such sale operates as a
transfer only of his interest in the property. It is not binding
on the other heirs or the other creditors of the deceased (k).

It has been so held by a Full Bench of the Madras High Court overruling

Paothummabi v. Vithl (3), an earlior decision of the same High Court, and dissenting from
the Allahabad decision in Hasan Ali v. Mehds Husain (j).

As to ostonsible ownership, see Mubarak-un-Nissa v. Muhammad (k), a case unde
sec. 41 of the Transfer of Property Act, 1882,

38. Recovery through Court of debts due to the deceased.—
No Court shall pass a decree against a debtor of a deceased
Mahomedan for payment of his debt to a person claiming
on succession to be entitled to the effects of the deceased or
to any part thereof, or proceed, upon an application of a
person claiming to be so entitled, to execute against
such a debtor a decree or order for the payment of his debt,
except on the production, by the person so claiming, of a
probate or letters of administration evidencing the grant to
him of administration to the estate of the deceased, or a
certificate granted under sec. 31 or sec. 32 of the Administrator-
General’s Act, 1913, and having the debt mentioned therein,
or a succession certificate granted under Part X of the Indian
Succession Act, 1925, and having the debt specified therein,
or a certificate granted under the Succession Certificate Act,
1889, or a certificate granted under Bombay Regulation
VIII of 1827, and, if granted after the first day of May, 1889,
having the debt specified therein.

Ezplanation.—The word # debt * in this section includes
any debt’ except rent, revenue or profits payable in respect of
land used for agricultural purposes.

This section reproduces the provisions of seo. 214 of the Indian Succession Act, 1925,

Probate and Lelters of Administration.—It is not necessary in the case of a Mahomedan
will that the exeoutor should obtain probate of the will to establish his right as such
in a Court of Justice [Indian Succession Act, 1925, seo. 213 (2)](}). Nor is 1t necessary

(h) Addul Majeeth v, Krihnamacharar gon) (8) (1902) 26 Mad. 734,

V) et (1603 50 Ca 07, 70' £ C,don, | ) (1877)1 Al ess,

A\ . " 9 X

24) A, 0. 384, Beo G Goes v, | k) (1924) 40 AN 377, 70 1.G: 174 (‘24) A.A.-B84.

Shriram (1019) 43 Bom, 487, 61 1.0. 79 () Venkata Subamma v. (1982) 59

sale of equity of redemption by one of LA, 112, 56 Mad. €48, 136 1.C. 111,7(°82)
e heirs—sult for redemption by other A, PC. 92; Shaik Moosis v. Shaik Ensa

heirs—limitation]. (1884) 8 Bom, 241, 285. .
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where a Mahomedan has died intestate that his heirs should obtain letters of adminis-

.tration to establish their right to any part of the property of the deceased in a Court of
Justice [Indian Succession Act, 1925, sec. 212 (2)]. But where a suit is brought to recover
a debt due to the deceased, the Court shall not pass a decree except on production of
probate or of letters of admimstration or a certificate as mentioned in this secti

Recovery of debts through Court.—It must be observed that the rule laid down in the
present section applies only where a debt due to the deceased is sought to be recovered
through a Court. A debtor of a deceased person may pay his debt to the executor,
though he may not have obtained probate, or, where he has died intestate, to his heirs
even if they have not taken out letters of administration or a certificate, and such
payment will operate as a discharge to the debtor. But payment of a debt by & debtor
to one of several heirs does not discharge the debt as to all (m).

It may also be noted that where a debt is sought to be recovered by legal proceedings,
it is not necessary that the plantiff should have obtained either a probate or letters of
administration or a certificate before the date of the snststution of the suit. It is enough
if he produces the grant before the passing of the decree (n).

Debt.—A suit by one member of & family to recover his share of the family property
from the other members is not a smt to recover a * debt’ (0). A swt asking for a
personal decree against the mortgagor in respect of a mortgage 18 a suit for a ** debt.”
But there 18 a conflict of opimon as to whether a smt for sale of the mortgaged
property is a suit for a ¢ debt.” The High Court of Allahabad has held that it is (p)
The High Courts of Calcutta (¢), Bombay (r), and Madras (s), have held that
it is not.

39. Enactments relating to administration.—In matters not
hereinbefore specifically enumerated, the administration of the
estate of a deceased Mahomedan is governed by the provisions

of the following Acts to the extent to which they are applicable
to the case of Mahomedans, namely :—

(1) the Indian Succession Act, 1925 ;
(2) the Administrator-General’s Act, 1913 ; and
(3) Bombay Regulation YIII of 1827.

A )

Such of the provisions of the Administrator-General's Act as apply to Mahomedans
come into operation when a Mahomedan dies leaving assets within the local hmits of
the ordinary original cival jurisdiction of the High Court of Calcutta, Madras or Bombay.
In such a case, the Court may, upon the application of any person 1nterested in the
assets, direct the Administrator-General to apply for letters of administration of the
effects of the deceased, if the applicant satisfies the Court that such grant is necessary
for the protection of the assets (see sec. 10 of the Act, and also sec. 11).

(m) Pathummadr v. Vutd (1902) 26 Mad. 211, 255.
784, 789 Cf. Saamm v.  Shridhar (p) Fateh' Chand v. Muhammad (1894) 16 All.
%963) 27 Bom, SBee also Ahwnaa .
Abdud K.dcr(lwl) 25 Mad. 26, 89. (g) Mahomed YW V. Abdur Rahim (1900) 26
() OMmim Kishore v. Praaamu:} thart(wm) (r) Nanchand v. Yenawa (1904) 28 Bom

. 680,
Cal. 327, 83 LA. 7,9 1 () Palantyandi v, Peorammal (1905) 20 Mad.
_(0) Shaik Moosa v. Shaik Essa (1884) 8 Bom. 77,
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CHAPTER VI.
INHERITANCE—GENERAL RULES.

40. Heritable property.—There is no distinction in the
Mahomedan law of inheritance between movable and
immovable property or between ancestral and self-acquired

property.

41. Birth-right not recognized.—The right of an heir-
apparent or presumptive comes into existence for the first
time on the death of the ancestor, and he is not entitled until
then to any interest in the property to which he would succeed
as an heir if he survived the ancestor (t).

[A, who has a son B, mahes a gift of hus property to C. B, alleging that the gift was
procured by undue influence, sues C' in A’s lifetime on the strength of his right to suc-
ceed to A’ property on A’s death. The st must be disnussed, for B has no cause of
action aganst . B has no cause of action, for he 1s not entitled to any interest in 4’s
property during A's Lifehme  Hasan Al v. Nazo (1889) 11 All. 456, 458. But the
gift would be hable to be set aside if the swit was brought after A's death, provided 1t
wag brought within the period of hmutation. Kurrutulain v. Nurhat-ud-dowla (1905)
33 Cal. 116, 321 A 244.)

The night such as that claimed by B 1n the above illustration 13 a mere spes succes-
aioms, that 18, an expectation or hope of succeeding to A’s property 1f B survived
A (u). The Mahomedan law “ does not 1ecogmze any . . . . interest expecmnt
on the death of another, and till that death occurs which by force of that law gives birth
to the right as heir in the person entitled to 1t according to the rule of succession, he
possesses no right at all ”’ (»).

42. Principle of representation.—According' to the Sunni
law, the expectant right of an heir-apparent cannot pass by
succession to his heir, nor can it pass by bequest to a legatee
under his will («). According to the Shia law, it does pase
by succession in the cases specified in s. 80 below.

| 4, a Sunm Mahomedan, has two sons, Band €. Bdiesmn the lifetime of 4, leaving
ason 1) A then dies leaving (', is son, and D, s grandson. The whole of 4’s
property will pass to ¢ to the entire exclusion of D. It 1s not open to D to contend
that he 18 entitled to B's share as representing B: Moolla Cassim v. Moolla Abdul
(1903) 33 Cal. 173, 32 1. A. 177.]

In the case cited above their Lordships of the Privy Council observed : ‘It is a
well-known principle of Mahomedan law that if any of the children of a man die before
the opening of the succession to his estate, leaving children behind, these grand-children
are entirely excluded from the inheritance by their uncles and their aunts.”

(l) Abdul Wahid v. Nuran Bibr (1885) 11 (al () Abdool v Goolam (1905) 30 Bom 304
597, 12 1, A, 91, Humeeda v Budlun (v) Hasan Al v, Nazo (1889) 11 All. 456 4568
(187 )1TW R, 535 , Hasan 4lv v, Nazo (w) Abdul Wamd v. Nuran (1885) 11 Cal.
(1889) 11 All 456; Abdool v, Goolam 07, 607, 12 1. A, 01, Mncmghten,p 1
(1805) 30 Bom 304, l. 0.
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If 1n the above case, B bequeathed any portion of Jus expecrant shave m s
property to X, the Jatter would take nothig under the will. " A mere possibihty
such as the eapectant right of an heir-apparent, cannot pass by succession, bequest or
trat.lﬂfcr 80 long as the right has not actually come mto existence by the death of the
present owner *7 (v).

43, Transfer of spes successionis : Renunciation of chance of
succession.—The chance of a Mahomedan heir-apparent succeed-
ing to an estate cannot he the subject of a valid transfer or
release (y).

Tlustration.

[.1 has a son B and a danghter (' A pays Rs. 1.000 to (7, and obtains from her a
wnting whereby i consideration of Rs. 1,000 1eceived by her from .1, she renounces
her night to mherit A's property. A then dies, and (' sues B tor her share (one-third) ot
the property left by A4 B sets up in defence the release passed by €' to her father
The 1elease 18 no defence to the suit, and ¢ 15 entitled to her share of the inhentance,
as the transfer by her was a transfer merely of a spes suecessiones, and, as such, mopera-
tive.  But ('15 bound to biing into account the amount recenved by her from her tather
Sumsuddin v. Abdul Husern (1906) 31 Bom 16355 Bunoo Bequm v, Mo Abed Al (1908)
32 Bom. 172, 174-175 |

The rule of Mahomedan law that an heir cannot renounce his nght to mhent s
not different from the Iaw under the Transfer of Property Act, 1882, s 6 (a)  That sec-
tion provides that ** the chance of an hewir-appatent succeedmg to an estate, the chance
of a 1elation obtamming a legacy on the death of a kimsman, or any othet mere possibihty
of a hike nature, cannot be tiansferred.”

A hasband gives immovable property to s wife m hen of her dower, and agrees
not to claim any share of 1t as het heir on her death.  Is the agreement vahid and himding
on the husband * The High Cowrt of Allahabad has held that it s binding on the
husband (%)

44. Life-estate and vested remainder.——(7) Sumni law.- -
Gift.—Under the Sunni law, ** an amree or life-grant is nothing
but a gift and a condition ; and the condition is mvalid ; but
& gift is not rendered null by mvolving an invalid condition’
(H('daya, 489). Thus if a gift is made by a Sunni Mahomedan
of his property to A for hife, thy condition that A shall enjoy
only the mcome of the property for life is void, and A4 will
take an absolute interest in the property as if no condition
were attached to it. Similarly, a gift of property to 4 for
life, and after his death to B, 1sin 1ts legal effect a gift to 4
absolutely, and B takes nothing under the gift [ill. (a)]. See
8. 138 below

(z) Abdul W”mX v Nuran Bibe (1885) 11 Cal
597 91

45, dissenting  from  Kunhr v, RKunk
(1R96) 19 Mad 176, See also Hurmut-ool-
N Bequm v ,lllﬂhdm Khan (1871)
17 W R 08P ¢

(&) Nar-ul-Haq v Ivaum ~ul-Rahman (1911)
33 All 457, 91, C 530,

() Ixhumtm Jan v Jan Beebee (1827) 4 Beng N
210, Sumsuddin v _Abdul Husewn

(10()0) 31 Bom 165 _.isa Beeny V
Karuppan (1918) 41 Mad 365, 46 T ('
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(2) Famuly settlement.—A life-estate may be created by
an agreement in the nature of a family settlement, whether
such agreement is preceded by litigation or not, but “ the
creation of a life-estate does not seem to be consistent with
Mahomedan usage, and there ought to be very clear proof
of so unusual a transaction” [ills. (b) and (c) ]. Such an
agreement is from its very nature a transaction for a considera-
tion, and it must be distinguished from a pure hiba or gift
mentioned in sub-sec. (1) above.

(3) Hiba-bil-iwaz.—The rule stated in sub-sec. (1) above
does not apply to a hiba-bil-iwaz [ill. (d)]. Asto hiba-bil-iwaz,
see 8. 141 below.

(4) Shia law.—The Shia law allows the creation of
a life-estate and a vested remainder [ill. (e) ].

(6) Wakf—Both under the Sunni and the Shia law
life-estates may be created by wakf : see s. 160.

Note.—According to the English law, when an cstate is given to 4 for life, and the
remainder to B, A takes an interest in the estate for life, and B takes a vested remainder.
As B takes a vested interest, he can dispose of his interest by transfer infer vivos or by
will  On his death intestate his nterest will pass to his heirs, even if he predeceases
4. The same is the rule of Shia law, as held by Jenkins, C J, and Heaton, J, 1n Banoo
Begum's case cited mn 1ll. (e). In two other cases, however, Beaman, J., expressed the
opinion that the Arabic texts relied upon in Banoo Begum’s case did not support the
conclusion reached in that case, and observed that an estate for Iife and a vested remamnder
were unknown to the Shia law as much as to the Sunni law ().

Illustrations.

[(a) A makes a gift of his house to B for life, and ufter his death to C. According
to the Sunni law, B takes an absolute interest in the house. C "takes nothing. See
cases cited in sec, 138 below. According to the Shia law, B takes an estate for life
and C takes the remainder : see 11l (e) below.

(b) The first Privy Council case in which the question arose as to the validity of g
life-estate under the Sunni law was Humeeda v. Budlun (1872) 17 W. R. 525. It was a
case of an arrangement between a mothe~and her son. The High Court held that the
effect of the arrangement was to vest certain property in the mother for life, and that
after her death it was to devolve on the son by way of remainder. But this decision was
reversed by the Privy Council on appeal. As to the view taken by the High Court their
Lordships said :  *The creation of such a life-estate does not seem to be consistent with
Mahomedan usage, and there ought to be very clear proof of so unusual a transaction.”
This decision was followed by the same tribunal in Abdul Wahid v. Nuran Bibs (1885)
11 Cal. 697, 12 1. A. 91, 1n which the facts were almost similar. In that case their
Lordships said : ** Such an interest (that 1s, a vested remainder) does not seem to be
recogmzed by the Mahomedan law.”” And later on they said that it would be opposed
to Mahomedan law to hold that the compromise created a vested interest in the son
which passed to his heirs on his death in the lifetime of the mother.

(@) Jawnabai v, Sethna (1910) 34 Bom, 604, Currimbhoy (1011) 36 Bom, 214, 253-4,
6123, 6 I, C. 518; Cassamally v. 12 L. ©. 225,
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(¢) A Hanafi Mahomedan made a will whereby he provided that alter his death
his wife should be the owner of the properties specified in the will, but without power
td alienate it, and that on her death the properties should devolve on his nephews. On
the same day he executed a writing by which he declared that he would continue to
remain in possession of the properties so long as he lived. After about 11 years, he
executed a deed by which, after reciting the will and the said writing, he provided as
follows : ** but as I want to avoid any difficulty to my wife in obtaining possession over
the whole property after me, I, therefore, by means of this document have made a gift
without consideration of my entire property detailed below subject to the condition that,
out of the entire property mentioned in the deed of gift she shall remain in possession
of shares worth Rs. 5,000 with power to make at her pleasure any sort of alienation like
mortgage, sale or gift in respect thereof and that, as to the rest worth Rs. 10,000, she
shall not possess any power of alienation, but she shall remain in possession thereof for
her hfetime. After the death of the donee the entire property gifted away by this
document shall revert to the donor’s collaterals, namely,...... and those heirs of mine
shall become owners with full proprietary power, and the own heirs of the donee lady
shall not inher1t the same, and the donee and my aforesaid heirs have accordingly agreed
and consented to this. I have put the lady donee 1n possession of the property gifted
to her.”” The subordinate Judge held that the deed was in the nature of a family settle-
went, and that the wife took an absolute interest in one-third only of the property. On
appeal, Mr. Wazir Hasan, one of the Judicial Commissioners, took the view that the
transaction was one for a consideration, and the wife was entitled to a life interest in the
property, with a power of alienation over a third thereof. On appeal to the Privy Council
their Lordships were of opimion that the deed afforded clear proof that the donor intended
to make and did make a gift of a life interest only in the property together with a power
of alienation 1n respect of a third thercof, and held, ‘‘ basing their decision on the
terms of the deed,’’ that the conclusion arrived at by Mr. Wazir Hasan was correct :
Amjad Khanv. Ashraf Khan (1929)561. A, 213, 4 Luck. 305, 116 I. C. 405, (’29} A.PC.149.

(d) A Sunni Mahomedan granted a mukarrari lease of certain property at an annual
rent of Re. 1 to his second wife with a condition that if she died childless, 1t should go to
his son by his predeceased wife. The second wife had no child. While the grantor
was still alive, a decreeholder attached the interest of the son by the predeceased wife
under the deed, and after the gantor's death the interest of the son was sold. The
question arose whethar the interest given to the son under the deed was lable to be
attached. It was held by the Privy Council that the son took under the deed a definite
interest like what is called in English law a vested remainder, only that it was liable to
be displaced in the event of their being a son of the grantor by his second wife, and that
1tgwas not a mere expectancy or a mere contingent or possible right, and it was therefore
liable to be attached and sold 1n execution of the decree. No reference appears to have
been made either in the argument of counsel 6-‘ m the judgment to any rule of Maho-
medan law on the subject. The case, 1t would appear, was one of a hsba-bil-1waz, the
twaz being the rent payable by the donee : Umes Chunder Sircar v. Zahoor Fatima (1890)
17 LA. 201.

(e) It was provided by a consent decree in a suit to which the parties were Shia
Mahomedans that a certain house should be held and enjoyed by 4 for her life, and that
after her death it should be sold and the sale proceeds divided among her step-sons.
It was held that 4 took a life interest in the house, and the step-sons took a definite
interest like what 18 called in English law a vested remainder : Banoo Begum v. Mir
Abed Ali (1908) 32 Bom. 172; Siraj Hussin v. Mushaf Hussin (1921) 21 O. C. 321, 49
I.C. 58. The gyuestion whether a vested remainder is recognized by the Shia law
was raised in Muhammad Raza v. Abbas Bands Bibi (1932) 59 I. A. 236, 137 I. C. 321,
(’32) A. PC. 138, but it was not decided as the document to be construed in that case
was a compromise of a suit, and therefore one for a consideration.]
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45. ‘Vested inheritance.—A “ vested inheritance ” is the
share which vests in an heir at the moment of the ancestor’s
death. If the heir dies before distribution, the share of the in-
heritance which has vested in him will pass to such persons as
are his heirs at the time of his death. The shares therefore
are to be determined at each death (b). See sec. 31 above.

[4 dies leaving a son B, and a daughter (. B dies before the cstate of 4 13 dist
buted leaving a son D. In this case, on the death of 4, two-thirds of the imheritance

vests in B, and one-third vests in (.  On distribution of A’s estate, after Bs death
the two-thirds which vested in B must be allotted to s son D]

See Macnaghten, p 27, sec. 96, Rumsey's Mahomedan Law of Inheritance, ch 1x:
Rumsey’s Al Sirajiyyak, 43-44.

46. Joint family and joint family business.—(7) When
the members of a Mahomedan family live in commensality,
they do not form a joint family in the sense in which that
expression 1s used in the Hindu law (c¢). Further, m the
Mahomedan law, there is not, as in the Hindu law, any pre-
sumption that the acquisitions of the several members of a
famuly living and messing together are for the benefit of the
family (d). But if during the continuance of the family,
properties are acquired in the name of the managing member
of the family, and it is proved that they are possessed by all
the members jointly, the presumption is that they, are the
properties of the family, and not the separate properties of
the member in whose name they stand (¢).

(2) If after the death of a Mahomedan his adult sons
continue their father’s business, and retain his assets in the
business, they will be deemed to stand in a fiduciary relation
to the other heirs of the deceased, and liable to account as
such for the profit made by them in the business (f). «If
after the death of the sons the business is continued by their
sons or by other heirs, they also will be liable to account on
the same footing ().

(3) Members of a Mahomedan family carrying on busi-
ness jointly do not constitute a joint family firm in the sense

(b) Mst Jawas v Hussawn Ilal-luh(lwz) 3 Lah 188, Mahamad Amin v Hasan (1£06) 31

87 1C 154, (ll L2 Bom 143, Mohwdeen Bee v Syed Meer
(¢) Hakim Khan v.’ Gool Khan (IBBZ) 8 Cal (1915) 38 Mad 1099, 1101, 82 I C 1002,
826 ; .wddur(onncnm v Majada Khatoon See also Txap Ahmed v, .lbhmm]: (1017)
(wés}‘;fudogeasxq)bdo é loogog A‘l(brgol 41 Bom 588, 812-613,411C 7
me ahm 4) 10 Ca U Aminadds Tajad 0#2 9(’!64
2Khadu; b:'I lvléndam'bamn;’ 11908) (322 g;lndo. () "ﬁ;gl (!;! ,‘él (aj{; x‘ 4 ) e L
70, bl Samad v Binjon (1926) 49 | - (p) Soudugar v, Soudagar (1031) 54 Mad. 543
l;l&tio L.J 675, 01 LC. 618, ('25) A. M. 1351 C. 357, (*31) A. M. 5 ’

(d) .Abdul Kadar v Bapubhai (1898) 28 Bom, | (9) Shukrulla v. Mt, Zuhra (° 3") A. A 512,
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in which that expression is used in the Hindu law so as to
attract the legal incidents of such a firm ().

47. Homicide.—-(I) Under the Sunni law, a person who
has caused the death of another, whether intentionally, or by
‘mistake, negligence, or accident, is debarred from succeeding
to the estate of that other.

(2) Homicide under the Shia law 1s not a bar to
succession unless the death was caused intentionally.

Rumsey’s Al Swrajiyyah, 14, Bailhe, 11, 266, 369.

Impediments to inheritance —The Sirajiyyah sets out four grounds of exclusion
from inhentance, namely, (1) homicide, (2) slavery, (3) difference of rehigion, and (4)
difference of alleglance. Homeude, as an impediment to succession, is dealt with i the
present section. The second impediment was removed by the enactment of Act V of
1843 aholishing slavery (1), and the thud by the provisions of Act XXI of 1850 which
&bolished so much of any law or usage as affected any right of mheritance of any person
by reason of his renouncing hus rehigion, The bar of difference of allegiance disappeared
with the subversion of the Mahomedan supremacy

A person ncapable of mhenting by reason of any of the above disqualifications
1s considered as not exwsting, and the estate 18 divided accordingly.  But he does not
exclude others from mheritance (Sir. 27-28) Thus if A dies leaving a son B, a grandson
C by B, and a brother D, and 1f B has caused the death of 4, B 1s totally cxcluded
from inheritance, but he does not exclude s son (. The imheritance will devolve
as if B wege dead, so that C, the grandson, will succeed to the whole estate, D being
a remote heir,

47A. Exclusion of daughters from inheritance by custom or
by statute. ——Where dawghters are excluded from inheritance
either by custom (j) or by statute (k), they should be treated
as non-existent, and the shares of the other heirs should be
calculated as they would be in default of daughters.

* Watan Act, 1886 (Bombay).—Thus 1f a Mahomedan watandar dies leaving a widow,
a daughter, and a pateinal uncle, the daughtbr 15 not entitled under the* Act to any
interest 1n the watan lands, she being postponed in the order of succession. The lands
are divisible between the widow and the paternal uncle as if the daughter were non-
existent so that the widow will take 1/4, and the uncle the residue, 3/4. The widow
will take only a hfe-interest in her share. If the daughter were not excluded, she would
have taken 1/2, the widow 1/8, and the uncle the residue, 3/8. The rule of Mahomedan
law stated 1n the note to ill. (e) to sec. 50 does not apply to such a case.

(h) See Solema Bun v. Hafez Mahammad(1927) () Muhammad Kamil v. Imtiaz Fatima (1908
54 Cal, 687, 104 1. C 833, ('27) A C 836, 801. A 210.

[0} U)mudm Khan V. la-td-.\wa (1870) ¢ (k) Amwmaby v Abusaheb (1031\ 65 Bom 401,
1. A, 137, 3 Bom, 422, 1821 C.892, ("81) A, B, 266,
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CHAPTER VIIL

Hanarr Law oF INHERITANCE.

Works of authority: Al Sirajiyyah and Al Sharifiyyah.—The principal works
of authority on the Hanafi Law of Inheritance are the Sirajiyyah, composed by Shaikh
Sirajuddin, and the Skarifiyyah, which is a commentary on the Sirajiyyah written by
Bayyad Shariff. The Sirajiyyah 18 referred to in this and subsequent chapters by the
abbreviation Sir., and the references are to the pages of Mr. Rumsey’s edition of the
Translation of that work by Sir Willam Jones, as that edition 1s easily procurable. See
also Sale’s Translation of the Koran, pp. 60, 61 and 80.

A.—Three Classes of Heirs.

48. Classes of heirs.—There are three classes of heirs,
namely, (1) Sharers, (2) Residuaries, and (3) Distant Kindred :

(1) “Sharers” are those who are entitled to a
prescribed share of the inheritance ;

(2) ““ Residuaries ” are those who take no prescribed
share, but succeed to the ‘ residue” after
the claims of the sharers are satisfied ;

(8) ““Distant Kindred ” are all those relations by blood
who are neither Sharers nor Residuaries {l).

8ir.12-13.  The first step 1n the distribution of the estate of a deceased Mahomedan,
after payment of his funeral expenses, debts, and legacies, is to allot their respective
shares to such of the relations as belong to the class of shaters and are entitled to a share. The
next step is to divide the residue (1f any) among such of the ressduaties as are entitled to the
ressdue, 1If there are no sharers, the residuaries will succeed to the whole mheritance.
If thero be neither sharers nor residuaries, the inheritance will be divided among such
of the distant kindred as are enttled to succeed thereto. The distant kindred are not
entitled to succeed so long as there 1s any heir belonging to the class of sharers %r
residuaries. But there is one case in .which the distant kindred will inherit with &
sharer, and that 18 where the sharer 18 tae wife or husband of the deceased. Thusif a
Mahomedan dies leaving a wife and distant kindred, the wife as sharer will take her
share which 15 1/4 and the remaining three-fourths will go to the distant kindred. And
if a Mahomedan female dies leaving a husband and distant kindred, the husband as
sharer will take his share 1/2, and the other half will go to the distant kindred. To
take a simple case : A dies leaving & mother, a son and a daughter’s son, The mother
a8 sharer will take her share 1/6, and the son as residuary will take the residue 5/6. The
daughter’s son, being one of the class of distant kindred, is not entitled to any share of
the inheritance.

The question as to which of the relations belonging to the class of sharers,
residuaries, or distant kindred, are entitled to succeed to the inheritance depends, on
the circumstances of each case. Thus if the surviving relations be a father and a father’s

(1) Abdul Serang v, Putes Bibi (1902) 29 Cal, 788,
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Sharers.

of one.

N8rmal
Share

tively (a).

of two
or more
collec-

This column sets out—

(A) Shares of Sharers Nos. 3, 4, 5, 8 and 12 as varied

| Conditions under which the normal share is inherited. by special circumstances ;

! (B) Conditions under which Sharers Nos. 1, 2, 7,8,
I 11 and 12 succeed as Residuaries.
i
|

1. FATHER ..

2, TRUE GRANDFATHER
' [sec. 49, cl. (a)]

3. HUSBAND
4. WIFE (b) ..
5. MOTHER

6. TRUE GRANDMOTHER
[sec. 49, cl. (¢)].
7. DAUGHTER

8. SON’S DAUGHTER h.l.s.
[sec. 49, cl. (f)].

e.q.,

(¢) SoN's DAUGHTER

(#3) SoN’s Sonés DAUGHTER ..

UTERINE BROTHER OR

10,/ SISTER.
11. FULL SISTER ..

12. CONSANGUINE SISTER

|

1/6 |

1/8

1,4,

1.6

1,6

i
|

16

When there is a child or child of a son h.l.s. .. ..|[When there is no child or child of a son h.ls., the father
inherits as a residuary : see Tab. of Res., No. 3.]
‘ |
When there is a child or child of a son h. 1. s., and‘:[When there is no child or child of a son h.ls., the Tr.
no father or nearer true grandfather. i G.F. inherits as a residuary, provided there is no father
or nearer Tr. G. F. : see Tab. of Res., No. 4.]
When there is a child or child of a son h.Ls. .; 1/2 when no child or child of a son h.ls.

When there is a child or child of a son h.l.s. .. .. 1/4 when no child or child of a son h.Ls.

(a) When there is & child or child of a son h.ls., or, 1/3 when no child or child of a son h.1.s., and not more than
(b) when there are two or more brothers or sisters, or| one brother or sister (if any) ; but if there is also wife or
| even one brother and one sister, whether full, husband and the father, then only 1/3 of what remains
consangiine or uterine. | after deducting the wife’s or husband’s share.

4. Maternal—when no mother, and no nearer truel
grandmother either paternal or maternal, |

B. Paternal-—when no mother, no father, no nearer,
true grandmother either paternal or maternal, andt
no intermediate true grandfather.

When no son .. .. .. .. .. ..i[With the son she becomes a residuary : see Tab, of Res.,
I No. 1.] 3
|

When no ( 1) son. (2) daughter, (3) hlgher son’s son, (4)I When there is only one daughtcr, or higher son’s daughtel

higher son’s duughtm or (8) equal son’s son (c). ! but no (1) son, (2) higher son s son, or (3) equal son’s son,

. the daughter or higher son’s daughter will take 1/2, and

the son’s daughter h.l.s. (whether pne or more) will take

. 1/6, (i.e., 2/3—1/2). [With an equal son’s son she
| becomes a residuary ; see Tab. of Res., No. 2.]

I

i When no (1) son, (2) daughter, or (3) son’s son .. When there is only one daughter, the son’s daughter (who
: ther one or more) will také 1/6, if there be no son or son’¢
son. [With the son’s son she becomes a residuary :
sce Tab. of Res., No. 2.]

thn no (1) son, (2) daughter, (3) son’s son, (4) son’s| When there #§ only one daughter or son’s daughter, the
daughter, or (5) son’s son’s son. son’s son’s daughter (whether one or more) will take
1/6, if there be no (l) son, (2) son’s son, or (3) son’s son’t
' son. [With the son's son’s son she becomes a residuary :

1 see Tab. of Res., No. 2.]

When no (1) child, (2) child of a son h.ls., (3) fa.t.he-r,l
or (4) true grmdfather |

When no (1) child, (2) child of a son h.Ls., (3) father,|[With the full brother she becomes a residuary : see Tab
(4) true grandfather, or (5) full brother. | of Res., No. 5.]

When no (1) child, (2) child of a son h.Ls., (3) father,| But if there is only one full sister and she succeeds as ¢
(4) true grandfa.ther, (8) full brother, (6) full sister,| sharer, the consanguine sister (whether one or more) wil
or (7) consanguine brother. take 1/6, provided she is not otherwise excluded from

inheritance. [With the consanguine brother she be
| comes a residuary : see Tab. of Res., No. 7.]

(a) The collective share is always divided equally among those to whom it is allotbed. o
(b) A Mahomedan can have as many as four wives at a time,

(c) If there be a son’s son and a son’s scn's daughter, the former 18 a Aigher son’s s0n in relation to the latter, If there be a son’s son’s son and a son’s daughter the former is a lower son’s son in relatiol
to the latter. And if there be a son’s son and a son's daughter or & son’s #on’s son and a son’sson’s daughter, the former is an egual son’s son in relation to the latter, both being equally remove:

. from the deceased.
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father, the father alone will succeed to the whole inheritance to the engire exclusion of
the grandfather, though both of them belong to the classof sharers. Andif thesurviving
relations be a son and a son’s son, the son alone will inherit the estate, and the son's son
will not be entitled to any share of the inheritance, though both belong to the class of
reai;luanes. Similarly, if the surviving relations belong to the class of distant kindred,
e.g., & daughter’s son and a daughter’s son’s son, the former will succeed to the whole
inheritance, 1t being one of the rules of succession that the nearer relation excludes the
more remote,

49, Definitions :—

(a) “ True grandfather ’ means a male ancestor between
whom and the deceased no female intervenes.

Thus the father’s father, father’s father’s father and his father how high soever
are all true grandfathers.

(b) * False grandfather ” means a male ancestor between
whom and the deceased a female intervenes.

Thus the motheir’s father, mother’s mother’s father, mother’s father's father,
father’s mother's father, are all false grandfathers.

(¢) “ True grandmother” means a female ancestor
between whom and the deceased no false grandfatherintervenes.

Thus the father's mother, mothe1's mother, father’s mother’s mother, father’s
father’s mother, mother’s mother’s mother, are all true grandmothers.

(d) “ False grandmother” means a female ancestor
between whom and the deceased a false grandfather intervenes.

Thus the mother’s father’s mother 1s a false grandmother. False grandfathers and
false grandmothers belong to the class of distant kindred.

(e) ““Son’s son how low soever’ includes son’s son,
son’s son’s son, and the son of a son how low soever.

,. () “Son’s daughter how low soever” includes son’s
daughter, son’s son’s daughter and the daughter of & son how
low soever.

B.—Sharers.

50. Sharers.—After payment of funeral expenses, debts,
and legacies, the first step in the distribution of the estate, of a
deceased Mahomedan is to ascertain which of the surviving
relations belong to the class of sharers, and which again of
these are entitled to a share of the inheritance, and, after this
i8 done, to proceed to assign their respective shares to such of
the sharers as are, under the circumstances of the case, entitled

2
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to succeed,to a share. The first column in the accompanying
table (p. 33A) contains a list of Sharers; the second column
specifies the normal share of each sharer; the third column'
SEeciﬁes the conditions which determine the right of each
sharer to a share, and the fourth column sets out the shares as
varied by special circumstances.

Hlustrations.

Note.—The 1talics in the following and other illustrations in this chapter indicate
the surviving relations. It will be observed that the sum total of the sharers in all the
following illustrations equals unity .—

Father, Hushand and Wife.

(a) Father 1/6 (as sharer, because there are daughters)
Father's father .. (excluded by father)
Mother . 1/6 (because there are daughters)
Mother's mother .. (excluded by mother)
Two dauyhl;'rs 2/3
Son’s daughter .. (excluded by daughters)
(b) Husband .. 1/2
Father . 1/2 (a8 residuary)
(c) Four widows 1/4 (each taking 1/16)
Father . 3/4 (as residuary)
Mother.
(d) Mother . . 1/3
Father . 2/3 (as residuary)
() Mother . .. 1/6 (because there are tuo sisters)
Two s1sters . .« (excluded by father)
Father 5,8 (as residuary)

Note —Tt 13 important to note that though the sisters do not mhent at all, they
affoct the sharo of the mother and prevent her from taking 1/3. This procecds upon
the principle that a porson, though excluded from inherifance, may exclude others wholly
or partially (Sir. 28) In the present case the exclusion 1s partial, that 1s, the share of
the mother is 1educed, she taking 1/6 instead of 1/3, which latter share she would have
taken 1if the deccased had not left sisters In il (g) also, the exclusion of the mother
1 partial.  TIL (q) 18 & case of total exciusion.

1t is stated in the Sirajiyyak (p. 28) that *“ A person excluded may, as all the learned
agree, excludo others, as, 1f there bo two brothers or sisters or more, on whichever side
they are, they do not inherit with the father of the deceased, yet they drive the mother
from a third to a sixth.,” Thus instance 1s split into 1lls. (e) and (g). 1Il.(q) 18 another
stance of the samo rule, It 1s taken from Baillie's Digest, Part I, p. 706. The above
rule does not apply where a particular heir is excluded by custom or statute : See
. 47A above.

() Mother .. .. .. 13
Siater . .. . <+ (excluded by father)
Father .. . .. 2/3 (asresiduary)
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(g) Mother .. . .. 1/8 (because there is a brether and also a
sister)
Brother (£., ¢, or u.) . .. (excluded by father)
Suster (f., c., or u.).. . .. (excluded by father)
Father .. . .. B5/6 (asresiduary)

Note.—The mother takes 1/6, and not 1/3, where there are two or more brothers
or two or more sisters, or one brother and one sister, or two or more brothers and sisters.
The brother and the sister, though they are excluded from nheritance by the father,
prevent the mother from taking the larger share 1/3. See noto to ill. (e).

(h) Husband .. oo 12
Mother .. .. .o 16 (=1/30f 1/2)
Father i i .. 1/3 (as residuary)

Note.—But for the husband and father, the mother 1n this caso would have taken
1/3, as there are neither children nor brothers nor sisters. As the deccased has left
a husband and father, the mother 1s entitled only to one-third of what remawmns after the
husband’s share 1s allotted to him  The husband’s share 1s 1/2, and what remains 18
1/2, and 1/3 of 1/218 1/6. 'The reason of the rule 1s clear, for if the mother took 1/3,
the residue for the father would only be 1-—(1/2-+1/3)==1/6, that 1s, half the sharo of
the mother, while as a general rule, the share of a male 18 twice as much as that of a female
of parallel grade (Sir. 22) For the case wheie the deceased leaves a widow and fathe/®
see 1ll. () below.

(1) Husband .. .. S V]
Mother .. RS Uk
Father's father .. .. 1,6 (asresidualy)
Note.—The mother takes 1/3, for the father’s futher does not reduce her share from
one-thutl of the wholo to one-third of the remainder after deducting the husband’s share.
()) Widow .. . Lo 14
Mother .. . o 14 (=1/30f 3/4)
Father . o .. 172 (as residuary)

L)

Note.—In this%ase, the mother would have taken 1/3 but for the widow and father,
for there are neither children nor brothers nor sisters. As the widow and father are
among the surviving heirs, the mother 18 entitled to one-third of the remainder after
deducting the widow’s share, ' The widow’s share is 1/4, tho remainder is 3/4, and the
mother’s share is 1/3 of 3/4, that 1s, 1/4. Sece 1ll. (h) #BTE and the note thereto.

(k) Widow .. .. .. 1J4,
Mother . .. oo 18
Father's father .. .. B/12 (asresiduary)

Note.—The mother takes 1/3, for the father's father does not reduce her share from
one-third of the whole to one-third of the remainder after deducting the widow's share,

True grandfather and true grandmother.
(1) Father's mother .. . .. (bemng a true pat. grandmother, is
excluded by father)
Mother’s mother .. .+ 1/8 (being a true mat. grandmother, is not
excluded by father)
Father . . « 5/6 (asresduary)

s.w
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(m) Fathews mother ..
Mother's mother ..
Father's father .. .. b/6 (asresiduary)

" }1/6 (each taking 1/12)

Note —Tho father’s mother 18 not oxcluded by the father’s father, for the lattergis
not an intermediate, but an equal, true grandfather.

(n) Father's father's mother .. .. (excluded by father’s father)
Father's father .. . .. takes the whole as residuary

Note.—The father’s father's mother 18 ‘oxcluded by the father’s father, for he s
an intermediate true grandfather, the father’s father’s mother being related to the
deceased through him,

(0) Father's mother's mother .. 1/
Father's father .. .. 5/6 (asresiduary)

Note —The father’s mother’s mother (who 18 a true pat grandmother) 1s not excluded
by tho father's fathor (who 18 a true grandfather), for though he 18 nearer n degtee,
he 18 not mn rolation to hor an intermediate truc grandfather, as the father’s mother's
mother 18 not related to the deceased through hum, but through the father.

(p) Father's mother .. oo 18
Mother's mother's mother .. .. (excluded by father’s mother who 18
; a nearer true grandmother)

Father's father .. .. b/t (asremduary)

(q) Father's mother .. . .. (excluded by father)
Mother's mother’s mother .. . (excluded by father’s mother who 1s
o nearer truc grandmother)
Father . . . .. takes the wholc a8 residuary

Note.—This 1llustration 1s taken from Baillie, 706. The father’s mother, though she
14 oxoluded by the fathor, excludes the mother’s mother’s mother, This proceeds upon
the rule that ons who 15 oxcluded may himself exclude others wholly or partially. See
noto to 1ll. (o) : in that caso the exclusion of the mother by the awster was partial, for
sho did tako & share, namoly, 1/6. Tu the present case, however, the exclusion of the
mother's mothor's mother is entire, It need hardly be stated that if the deceased had
not left the father's mothor, the mother's mother's mothker would have taken 1/8, for
being & true maternal grandmother, she 13 not excluded by the father.

Daughters and Sons’ daught2rs h. 1. 8.

(1) Father - . . . 1/6 (a8 sharer)
Mother S “ oo 1ye
3 son's daugMers, of whom one
is by one son and the other
two by another son . .. 2/3 (each taking 2/9)

Note.—The son’s daughters take per capsta and not per stirpes. The two-thirds
is not therofore divided into two parts, one for the son’s daughter by one son, and the
other for the other two by another son, but it is divided into as many parts as there are
son’s daughters irrespective of the number of sons through whom they are related to
the deceased. The reason is that the Sunni Mahomedan law does not recognize any right
of representation (see s 42), and the son’s daughters do not inherit as representing their
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respective fathers, but in their own right as grand-daughters of the decéhsed. The same
prmnciple applies to_the case of son’s sons, brothers’ sons, uncles’ sons, stc. Seo Table
of Residuaries.

(s) Father - . .+ 1/6 (assharer)
Mother .. .. .. 18
Daughter .. . oo 12
4 son’s daughters .. «. 1/8 (each taking 1/24)

Note.—There being only one daughter, the sone’ daughters are not entirely excluded
from inhentance, but they take 1/6, which, together with the daughter's 1/2, makes
ap 2/3, the full portion of daughters,

(t) Father . . .. 1/8 (as sharer)
Mother . e oo 18
2 sons’ daughters .. 2B
Son's son's daughter . «. (excluded by sons’ daughters)

(u) Father - . .« 16 (as sharer)
Mother .. . .18
Son’s daughter .. oo 12
Son’s son’s daughter o 1/8

Note.—The rule of succession as between daughters and son’s daughters applies,
in the absence of daughters, as between higher son’s daughters and lower son’s daughters
{8ir. 18). There being only one son’s daughter in the present illustration, the son’s
son’s daughter is not entirely excluded from inheritance, but she inherits 1/8, which
together with the son's daughter’s 1/2, makes up 2/3, the full share of son’s daughters
in the absence of daughters,

Sisters.

(v) Mother . . 18

2 full susters . .« 2[3 (each taking 1/3)

C. sister .. oy e (excluded by full sisters)

U. sisterdor u, brother) .. 1/¢
(w) 2 full sisters (or c. sisters) 2/3 (each taking 1/3)

2 u, sisters (or u. brothers)  1/3 (each taking 1/6)
(x) Full sister .. . oo 172

2 o, sisters .. . «« 1/8 (each taking 1/12)

U.brother oo oo ) Lot .
U. sister .. . } 1/3 " (each taking 1/8)

Note.—There bemng only one full sister, the consanguine sisters are not excluded
from inheritance, but they mhent 1/6 which, together with the sister’s 1/2, makes up
2/8, the collective share of full sisters in the inheritance (Sir, 21),

8ir. 14-23. The principal points involved in the Table of Sharers are explained
in their proper places in the notes appended to the illustrations, Theillustrations must
be carefully studied, as it is very difficult to understand the rules of succession without
them. The principles underlying the rules of succession are eet out in the notes on seo. 52
below. It will be observed that the illustrations are so framed that the sum total of
the shares does not exceed unity, For cases in which the total of the shares exceeds
unity, see the next section.

S. 50
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The sharers*hre twelve in number. Of these there are six that inherit under certain
circumstances as residuaries, namely, the father, the true grandfather, the daughter,
the son’s daughter, the full sister, and the consanguine sister. See the list of Residua.
ries given in sec. 62 below, and the notes on that section.

51. Increase (Aul).—If it be found on assigning their
respective shares to the Sharers that the total of the shares
exceeds unity, the share of each Sharer is proportionately
diminished by reducing the fractional shares to a common
denominator, and increasing the denominator so as to make
it equal to the sum of the numerators.

Tlustrations.

(a) Husband . v .. .. .. 1/2=3/6 reduced to 3/7
2 full sisters .. . . .. oo 2/3=4/6 » 4/7

/6 1

Note —The sum total of 1/2 and 2/3 exceeds umty. The fractions are therefore
reduced to a common denominator, which, in this case, 18 6. The sum of the numeratois
{8 7, and the process consists in substituting 7 for 8 as the denominator of the fractions
3/6 and 4/6. By so downg the total of the shares equals umty. The doctrine of
¢ Increaso "' is 8o called because 1t 18 by sncreasing the denomimator from 6 to 7 that
the sum total of the shares is made equal to unity.

(b) Husband .. ‘o . . . 1/2=3/6 reduced to 3/7
Full sister .. o . o . 1/2=3/6 " 3
C. sigler .. . . .. .. 1/6=1/6 " 1/7

, /6 1
(c) 2 full sisters .. . . . <o 2/3=4/6reduced to 4/7
2 u, brothers (each taking 1/6) .. - 1/3=2/6 " 2/7
Mother . . .. . .. 1/6=1/8 ”» 1/7
. 76 1
(d) Husband .. ve . . .. 1/2=3/6 reduced to 3/8
2 full sisters .. . . . .. 2[3=4/6 " 4/8
Mother . . .. . .. 1/6=1/6 » 1/8

8/6 1
(e) Husband . ve . . .« 1/2=3/6 reduced to 3/8
Full sister .. . .. .o 1/2=3/6 " 3/8

3 u. sisters (each taking l/9) . o 1/3=2/6 » 2/8
8/6 1



{f)

(g)

(h

-

()

»

(k)

(U]
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Husband .. . ..
2 full svaters . .
2 u. sisters and 1 u. brother

(each taking 1/9) .

Husband
Full swster .

2 u. swsters and 2 u. brothers (each 1/12)..

Mother

Husband ..

2 full swsters .. .
3 u, sisters and 5w brothers
Mother

Widow
2 c. sisters ..
Mother

Husband
Mother
2 daughters

Husbana
Mother
Daughter
Son’s daughter

Widow
Mother ..
Full sister ..

(m) Widow .. .

2 full sisters .
2 u, sisters ..

OF INHERITANCE.

.
1/2=3/6 reduced to

2/3=4/8
1/3=2/6
9/6

1/2==3/6 reduced to

1/2=3/6

1/3=2/6 .,

1/6=1/6 »”
“os6

3/9
4/9

2/9

1

3/9
3/0
2/0
1/9

1

1/2:23,6 reduced to 3/10

. .o 2/3-—-4/6 »”
(each 1/24).. 1/3=2/6 "
1/6=16

10/6

4/10
2/10
1/10

1

1/4=3/12 reduced to 3/13

2/3=8/12
1/6=2/12

13/12

8/13
2/13

1

1/4=3/12reduced to 3/13

18=2/12
2/3=8/12 ,,

13/12

2/13
8/13

1

1/4=3/12 reduced to 3/13

1/6=212

1/2=6/12
.. 1/6=2/12 ,,
) 1312

2/13
6/13
2/13

1

1/4=3/12 reduced to3/13

1/3=4/12 ,,  4/13
1/2=6/12 ,, 6/13
13/12 1
1/4=3/12 reduced to 3/16
2/3=8/12 ,, 8/16
. .. 1/3=4/12 4/15
15/12 1

39
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(n) Widow .. .. . .. .. 1/4=3[12 reduced to 3/156

2 full sisters .. .. .. .. 2/3=8f12 8/16

U, sister .. . .. .. . 1/6=2/12 2/15

Mother .. .. . .. .. 1/6=2/12 215
1512 1

(o) Husband .. .. . . .o 1/4=3/12 reduced to 3/16

Father .. .. . . . 1/6=2/12 v 2/16

Mother .. i . .. . 1/8=2/12 " 2/16

3 daughters . . .. . . 2[3=8/12 " 8/15
16/12 1

(p) Widow . .. . . .o 1/4=3/12 reduced to 3/17

2 full sisters .. . . . 2/3=8/12 " 8/17

2 u, sisters .. . o 1[3=4/12 » 411

Mother .. . . 1/6=2]12 " 2117
1712 1

(q) Wife . . . . .o 1/8=3/24 reduced to 3/27

Qdaughters.. .. .. .. o« 2[3=16/24 ,  18/27

Father .. .. . . o 1/6=4/24 " 427

Mother .. . . o 1/6=4/24 427
27/24 1

Sir. 20-30, TFor cases in which the total of the shares is less than umty, set: sec. 53
bolow.

C.-—Residuaries.

52. Residuaries.—If there are no Sharers, or if there
are Sharers, but there is a residue left after satisfying their
claims, the whole inheritance or the residue, as the case may,
be, devolves upon Residuaries in the order set forth in the
annexed table (p. 404).

Ilustrations.

[Note.—The residue remaining after satisfying the sharers’ claims is indicated 1n
the following illustrations thus.]

No. 1. Sons and daughters.

(a) Son we - . . w 2[8

Daughter w.  w = o« e 13

Note.—The daughter cannot inherit as a sharer when there is a son. But if the heirs

be & daughter and a son’s son, the daughter as a sharer will take 1/2, and the son's son
as & rosiduary will take the remaining 1/2.

}(u residuaries)
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TABLE OF RESIDUARIES IN ORDER OF SUCCESSION—Sunni Law.

0"
I.—DESCENDANTS :
1. SON.

Daughter takes as a residuary with the son, the son taking a double portion.

2. SON’S SON h. 1. 8.—the nearer in degree excluding the more remote. Two or more sons’ sons inherit in equal shares.
Son’s daughter h. 1. s. takes as a residuary with an equal son’s son. If there be no equal son’s son, but there is &
lower son’s son, she takes as a residuary with him, provided she cannot inherit as a sharer [see ill. (k)]. In either case,
each son’s son h. 1. 5. takes double the share of each son’s daughter h. 1. s.

Note.—When the son’s daugilter h. L. 8. becomes a residuary with a lower son’s son, and there are son’s daughters h. 1. s.
equal in degree with the lower son’s son, she shares equally with them, as if they were all of the same grade [see ill. (m)].
IL.—ASCENDANTS :
3. FATHER.
4. TRUE GRANDFATHER h. h. 8.—the nearer in degree excluding the 4.ore remote.

II.-—~DESCENDANTS OF FATHER :
5. FULL BROTHER.
Full Sister—takes as a residuary with full brother, the brother taking a double portion.
FULL SISTER—In default of full brother and the other residuaries above-named, the full sister takes the residue if
“‘any, if there be (1) a daughter or daughters, or (2) a son’s daughter or daughters h. 1. s., or even if there be (3) one daughter
and u son's daughter or daughters h. 1. s. See Sir. pp. 24-25.
7. CONSANGUINE BROTHER.

Consanguine sister-—takes as a residuary with consanguine brother, the brother taking a double portion.

o

8. CONSANGUINE SISTER—In default of consanguine brother and the other residuaries above-named, the consan-
guine sister takes the residue, if any, if there be (1) a daughter or daughters, or (2) a son’s daughter or daughters
h. . 8., or even if there be (3) one daughter and a son’s daughter or daughters h. 1. s. See Sir, pp. 24-25.

9. FULL BROTHER'S SON.
10. CONSANGUINE BROTHER'S SON.
11. FULL BROTHER'S SON'S SON.

12. CONSANGUINE BROTHER'S SON’S SON.
Then come remoter male descendants of No. 11 and No. 12, that is, the son of No. 11, then the son of No. 12, then the

son’s son of Xo. 11, then the son’s son of No. 12 and so on in like order.

IV.—DESCENDANTS OF TRUE GRANDFATHER h. &, s.:

13. FULL PATERNAL UNCLE.

14. CONSANGUINE PATERNAL UNCLE.

15. FULL‘ PATERNAL UNCLE'S SON.

16. CONSANGUINE PATERNAL UNCLE'S SON.

17. FULL PATERNAL UNCLE'S SON'S SON.

18. CONSANGUINE PATERNAL UNCLE'S SON'S SON.

Then come remoter male descendants of Nos. 17 and 18, in like order and manner as descendants of Nos. 11 and 12,

MALE DESCENDANTS OF MORE REMOTE TRUE GRANDFATHERS—in like order and manner as the deceased's
paternal uncles and their sons ana sons* sons;
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(b) 2 sons .. .. 4/7 (as residuaries, each son taking 2/7)

3 daughters .. 3/7 (as residuaries, each daughter taking 1/7)
(c) Widow v . . .. 18 (as sharer)

Son . ..2/3 of (7/8)="7/12 .

Daughter ..  ..1/3 of (1/8)=7/24 }“' residuaries)

Note.—The residue after payment of the widow's share is 7/8.

(d) Husband .. . .. .. 1/4 (assharer)
Mother .. . 1/6  (as sharer)
Son .. 2/3 of (7/12)=7/18 )
Doughter .. 1/3 of (1/12)=7j3g f (88 residusrics)

Note.—The residue i the above case is 1—(1/4-+1/6)=7/12. If there wero two
sons and three daughters, each son would take 2/7 of 7/25=1/8, and each daughter 1/7
of 7/12=1/12.

No. 2. Son’s sons h. L. 8. and Son’s daughters h. 1, s.

(e) Son's son ..

.23 .
Son's daughter o1 }(l! residuaries)

Note.—Where there is a son’s son, the son’s daughter cannot imherit as a sharer
but she inherits as a residuary with him, Simularly, a son’s son’s daughter cannot inherit
except as a residuary when there is a son's son’s son,

(f) 2 daughters .. . .. 2/3 (assharers)
' Sowsson .. . . .. 1/3 (asresiduary)
Son’s son’s son .. .. .. (excluded by son’s son)
Son’s son’s daughter .. .. (excluded both by daughters and son's

son, See Tab. of Sh., No, 8)

(8) 2 daughters . .. 2/3 (assharers)
Son’s son .. .. 2/30f (1/3)=2/9 . .
Son's daughter . 1/3of (1/3)=1/9 }(“ residuarios)

(h) Daughter .. " . .. 1/2 (a8 sharer)
Son’s son .. .. 2/30f(1/2)=1/3 ,
Son’s daughter .. 1/3of (172)=1/8 (a8 residuaries)

Note.—There being only one daughter, the son’s daughter would have taken 1/6
as sharer (seo Tab. of 8h., No. 8), if the deceased had not left a son’s son. But as the
son’s son is one of the heirs, the son’s daughter can inherit only as a residuary with the
son’s son,

(i) Son’s daughter .. .o .. 1/2 (assharer)
Son’s son’s son .. .o «. 1/2 (a8 residuary)

Note.—In this case the son’s daughter is not precluded from inheriting as a sharer
for there is none of those relations that precludes her from succeeding as a sharer (see
Tab. of Sh., No. 8, 2nd column), And it will be seen on referring to the Table of
Residuaries that the only case in which the son’s daughter inherits as a residuary with
the son’s son’s son (who is a lower son’s son) is where she is precluded from sucoeeding
g a sharer [soe ill. (k) belowl.

S, 52
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S. 52 (3) Daughter .. .. .. 1/2 (assharer)
Son’s daughter .. . .. 1/6 (as sharer sce Tab. of Sh., No. 8)
Son’s son’s son 2/3 of (1/3)=2/9

o
Son’s son’s daughter  1/3 of (1/3)=1/9 }(“ residuaries)

Note.—There bemng only one daughter, the son’s daughter is entitled to 1/6 as a
shater. Sinco she 18 not precluded from inheriting as a sharer, she does not become a
residuary with the son’s son’s son (who 18 a lower son’s son).

(k) 2 daughters . .. 2/3 (assharers)
Son's daughter .o 1/30f (1/3)=1/9
Son’s son's son . 2/30f (1/3)=2/9 }(a,s residuaries)

Nole —There bemg two daughters, the son’s daughter cannot nherit as a sharer.
She thercfore inherits as a residuary with the son’s son’s son (who 18 a lower son’s son).
1) 2 son’s daughters .. . .. 2/3 (as sharers)
Son’s son's son .. 2[3 of (1/3)=2/9

d
Son's son’s daughter  1/3 of (1/3)=1/9 }‘“” residuatice)

Note --~The son’s daughters n this case do not inhert as residuaries with the son’s
son's son, for they are not precluded from inhenting as sharers.

(m) 2 daughters .. . .. 2/3 (assharers)
Son's son’sson .. 2/4of (1/3)=1/8 )
Non's daughter .. 1/4 of (1/3)=1/12 }(as resuluaries)

Son's son’s duughter  1/4 of (1/3)=1/12)

Note.~ There being two daughters, the son’s daughter cannot inhent as a sharer.
She therefore inherits as a residuary with the son’s son’s son (who 15 a lower son’s son).
The son’s son’s daughter 1s entitled to inherit as a residuary with the son’s son’s son
who 18 an equal son’s son 1n relation to her. Both theso female relations mherit there-
fore as 1esiduaries with the son’s son’s son, each taking 1/12. This 1llustration presents
two peculiar features. Tho one 13 that the son’s son’s daughter, though remoter 1n
degree, shares with the son’s daughter. The other 1s that the son’s daughter succeeds
a8 a residuary with a lower son’s son. If this were not so, the son’s son’s daughter would
hent to the cxclusion of the son's daughter, a result directly opposed to the principle
that the nearest of blood must take first (Si7. 18-19).

No. 3. Father.
(n) Father . v e .. 1/6 (as sharer)
Son (or son’s son h. 1. 8.) .. .. b/8 (asresiduary)

Note.—~Hete the father inherits as & sharer, See Table of Sh., No. 1.
(0) Mother v e . .. 1/3 (as sharer)
Father . . .o .. 2/3 (a8 residuary)

Note.—Here the futher inherits as a residuary, as there is no child or child of a son
h.1 8. See Tab. of Sh., No. 1.

(p) Daughter .. .. . .. .. (a8 sharer)=1/2
Father . .. 1/6 (as sharer)+1/3 (as residuary)=1/2
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Note.—Here the father inherits both as a sharer and residuary. He inhents as a
sharer, for therc 18 a daughter, and he inherits the residue 1/3 as a residuary, for there are
Rather sons, nor son’s sons h.1.s. The father may mherit both as a sharer and residuary.
He inhents simply as a sharer when there 1s a son or son’s son h. 1. s. [see 1ll. (n) above].
He inherits simply as a residuary when there are neither children nor children of sons
h. 1 s. [see 1ll. (0) above]. He 1s both a sharer and a residuary when there are only
daughters or son’s daughters (h. 1. 8.), but no sons or son’s sons h. 1. s. as in the present
illustration. The same remarks apply to the true grandfather h. h. s. In fact the father
and the true grandfather are the only relations that can inherit i both capacities
simultaneously.

No. 4. True Grandfather h.h. s.

Note.—Substituto *“ true grandfather >’ for *‘ father *’ in 1lls. (n), (o) and (p). The
true grandfather will succeed 1n the same capacity and will take the same share as the
father 1n those 1llustrations.

Nos. 5 & 7. Brothers and sisters.

(q) Husband . .. 7 .. 1/2 (assharer)
Mother . . . .. 1/86 (assharer)
Brother . 2/3 of (1/3)=2/9
Stster . 1/3of (1/3)=1/0 }(“ residuaries)

Note —The sister cannot inherit as a sharer when there 18 a brother, but she takes
the residue with him,

Full brother (y) . 2/3  (asresiduary)
Full suster . 1/3  (as residuary)
Con swster .. . 0  (excluded by full brother)

No. 6. Full sisters with daughters and sons’ daughters.

.
(r) Daughter (or son’s daughter h.ls.) 1/2 (as sharer)
Full swster .. . .. 1/2 (a8 residuary No. 6)

Brother’s son ' .. .. 0  (excluded by full sister who is

a nearer residuary)

.

Note.—The full sister inherits 1n three duffercnt capacitics : (1) as a sharer under
the circumstances set out 1n the Table of Sharers; (2) as a residuary with full brother
when there 18 a brother, and, failing to inherit 1n either of these two capacities ; (3) as
a residuary with daughters, or son’s daughters h. 1. s. or one daughter and a son’s daughter
h. 1. s. provided there 18 no nearer residuary. Thus in the present illustration, the sister
cannot 1herit as a sharer, because there 18 a daughter (or son's daughter h. 1. s.). And
a8 there 18 no brother, she cannot imherit in the second of the three capacities enumerated
above, She therefore takes the residue 1/2 as a residuary with the daughter (or son’s
daughter), for there 1s no residuary nearer in degree. If this were not so, the brother’s
son, who 18 a more remote relation, would succeed 1n preference to her.,

(s) 2 daughters (or son’s daughters
h.l.s) .. .. . .. 2/3 (as sharers)

Full sister .. .. . .. 1/3  (asresiduary No. 6)

(y) Abdul Karim v Mst. Amat-ul-Habb (1922) 3 Lah, 397, 70 I, C, 205, ('23) A. L. 121,

S. 52
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(v)

(v)

(w)

(x

-~

MAHOMEDAN LAW,

2 daughters(z) ..
Husband .. .. .
Father's pai. uncle’s son ..

Daughter .. .
Son’s daughter ..
Full sister .. . .

Daughter
Son’e daughter
Mother

Full sister ..
Daughter
Son’s daugher
Husband

Full sister ..
Daughter
Son's daughter
Husband

Mother . .
Full sister .

2/3

1/4

112
0

12
1/6
1/3
12
1/6
1/6
1/6
1/2
1/6
1/4

.12
L1/2

1/6
1/4

.. 1/8

0

(as sharers)

(as sharer)

(as residuary No. 6)

(excluded by full sister wh
nearer residuary)

(as sharer)

(as sharer)

(a8 residuary No. 6)

(as sharer)

(a8 sharer)

(a8 sharer)

(as residuary No. 6)

(as sharer)

(as sharer)

(as sharer)

(as residuary No. 6)

(as sharer)==6/12 reduced to

(as sharer)==2/12 »

(as sharer)==3/12 "

(as sharer)=2/12 »

(excluded)

13/12

0 18 O

613
2013
313
2/13

1

Note.—Here the only capacity in which the full sister could inherit 1s ti.at of a
residuury with the daughter and son's daughter, But the residuary succeeds to the
residue, if any, after the claims of the sharers are satisfied, and 1n the present case there
18 no tosidue. The sum total of the sharers exceeds unity, and the case 13 one of

‘‘ Increase.

"

.

No. 8. Consangulne sisters with daughters and sons' daughters h. 1. s.

Nole.—Consanguine sisters inherit as residuaries with daughters and sons' daughters
in the absence of full sisters, Substitute ‘‘ consanguine smter* for * full sister”” in 1ls.
(r) to (x), and the shares of the soveral heirs will remain the same, the consanguine sister
taking the place of the full sister. Sql_)gtltu‘te also in the note to 1ll. (r) ** consanguine

brother ** for *“ full brother."

(y)

(2)

(as)

Full sister ..
C. sister ., .. .
Mother v . .
Brother's son
Widow . ..
Mother .. .. .
Pat, uncle ..
Full sister (a) .. .
Pat. uncle's sons .. .

1/2
1/6
1/6
1/8
1/4
1/3
5/12
1/2
1/2

Other lieslduarles.

(a8 sharer)
(a8 sharer)
(as sharer)
(as residuary)
(a8 sharer)
(as sharer)
(a8 residuary)

(as sharer)
(a8 residuaries)

(2) HMG

(@) Mst.

an v. Shajedd (1899) 24 Bom, 112, ‘
hulam v. Nur Hasan (1922) 8 Lah.

278, 69 1. C. 1000, (*22) AL, 406,
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Sir. 18-21, and 23.26. Some of the important points involved in the Table of
Residuaries are explamed in the notes appended to the illustrations.

Classification of Residuaries.—All residuaries aro related to the deeased
through a male. The uterme brother and sister are related to the deceased through
a female, that is, the mother, and they do not therefore find a place in the List of Resi-
duaries, The Sirajiyyah divides residuaries into three classes, viz,, (1) residuaries in
their own right : theso are all males comprised in the List of Residuaries ; (2) residuaries
1n the right of another : these are the four female residuaries, namely, tho daughter as a
residuary in the right of the son, the son’s daughter h. 1. s. as a residuary in the right of
the son’s son h. 1. s., the full sister in the night of the full brother, and the consangume
sister in the right of the consanguine brother ; and (3) residuaries with others, namely,
the full sister and consangume sister, when they inherit as rosiduaries with daughters
and sons’ daughteis h. 1. s. But 1if regard 18 to be had to the order of succession, resi-
duaries may be divided into four classes, the first class comprising descendants of the
deceased, the second class his ascendants, the third the descendants of the deccased’s
father, and the fourth the descendants of the deceased’s true grandfather h. h.s. This
classification has been adopted in the Table of Residuaries, The division of Distant
Kindred 1nto four classes proceeds upon the same basis.

Residuaries that are primarily Sharers.—It will bo noticed on referring to the
Tables of Sharers and Residuaries that there are six sharers who inherit under certain
circumstances as residuaries, These are the father and true grandfather h. h s, the
daughter and son’s daughter h. 1. 8, and the full sister and consanguine sister. Of these,
ouly the father and true grandfather nhent in certan events both as sharers and resi-
duaries (seo 1ll. (p) above, and the note thereto). Infact they are the only 1clations
that can inherit at the same time n a double capacity. The other four, who are all
females, mherit either as sharers or residuaries. The circumstances under which they
inherit as sharers are set out in the Table of Sharers. They succeed as residuaries
and can succeed m that capacity alone, when they are combined with male relations
of a parallel grade. Thus the daughter mherits as a sharer when there 18 no son  But
when there 18 a son, she nherits as a residuary, and can herit in that capacity alone,
not that when there is a son‘she is excluded from inheritance, but that in that event
she succeeds as & remduary, the presenco of the son merely altering the character of
her hewrship, Similarly, the son’s daughter h. 1. s. inherits as a residuary when theie
18 an equal son’s son. And 1n like manner, the full sister and consanguine sister succeed
a8 residuaries when they co-exist with the full brother and consaguine brother respec-
tively. The curious reader may ask why 1t 18 that the said four femalo relations are
precluded from nheriting as sharers when they exist with males of parallel grade, The
answer appears to be this, that if they wero allowed to inherit as sharers under those
circumstances, 1t might be that no residue would remain for the corresponding males
(all of whom aro residuaries only), that 1s to say, though the females would have a share
of the inhentance, the corresponding males, though of an equal grade, might have no
share of the inheritance at all. To take an example : A4 dies leaving a husband, a father,
a mother, a daughter, and a son. The husband will take 1/4, the father 1/6, and the
mother 1/8. If the daughter were allowed to inherit as a sharer, her share would be
1/2, and the total of the shares would then be 13/12, so that no residue would remain
for the son. It is, 1t seems, to maintain a residue for the males that the said fomales
are precluded from inheriting as sharers when they co-exist with corresponding male
relations.

The principle which regulates the ions of full and consangume sisters as
residuaries with daughters and sons’ daughters h. 1. s. is explained in the notes appended
to ill, (r).

S. 82
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Female residuaries.—There are two more points to be noted in connection with
female residuaries, which are stated below :

(1) The female residuaries are four in number, of whom two are descendants :)f
the deccased, namely, the daughter and son’s daughter h, 1. 8., and the other two are
descendants of the deceased’s father, namely, the full sister and consangume sister,
No other female can inkerit as a residuary,

(2) All the four females inherit as residuaries with corresponding males of a parallel
grade. But none of these except the son’s daughter h. 1. 8. can succeed as a residuary
with a male lower 1n degree than herself. Thus the daughter cannot succeed as a
residuary with the son’s son, nor the sister with the brother’s son ; but the son’s daughter
may mherit as a residuary not only with the son’s son but with the son’s son’s son or
other lower son's son . sec 1ll. (m) and the note thereto.

Principles of succession among Sharers and Residuaries.—It will be seen
from the Tables of Sharers and Residuaries that certain relations entirely exclude others
from inheritance. This proceeds upon the following principles laid down 1n the Sirapyyah
1n the part headed *‘ Of Exclusion” -~

(1) Whoever is related to the deceased through any person shall not inherst while
that person 8 living (Swr 27). Thus the father oxcludes brothers and sisters And
since uterme brothers and sisters are related to the deceased through the mother, 1t
must follow that they should be excluded by the mother. A reference, however, to
the Table of Sharers will show that these relations are not excluded by the mother. The
reason is that the mother, when she stands alone, 18 not entitled to the whole nheritance
i ono and tho same capacity as the father would be 1f he stood alone, but partly as a
sharer and partly by * Return * (Sir. 27 ; Sharifiyyah, 49). Thusif the father be the sole
surviving heir he will succeed to the whole inheritance as a ressduary.  But if the mother
be the sole hewr she will take 1/3 as sharer, and tho remaining 2/3 by Return (see sec. 53
below). ¥or this reason the mother does not exclude the uterine brother and sister
from inheriting with her,

(2) *““The nearest of blood must take’ (Sir. 27), that 18, the ncarer in degree
excludes the more remoto. The exclusion of the true grandfather ky the father, of the
true grandfather by the mother, of the son’s son by the son, etc,, rests upon this
punciple.  These cases may also be referred to the first principle set out above.

It will have been seen that the daughter, though she 18 nearer i degree, does not
oxcludo the brother’s son or his son. Thus 1f the surviving relations be a daughter and *
a brother’s son, the daughter takes 1/2, anvl the brother’s son takes the residue. The
reason 18 that the daughter in this case ivherits as a sharer, and the brother's son as a
residuary, and tho principle lnid down above applies only as between relations belonging
to the same class of heirs. The above principle may, therefore, bo read thus: * Within
the limuts of each class of heirs, the nearer in degree excludes the more remote.”

Again, it will have been seen that the father, though nearer 1n degree, does not
exclude the mother’s mother or her mother ; nor does the mother exclude the father’s
father orhis father. The reason 1s that the above principle is to be read with further
limtations, which we shall proceed to enumerate. These himitations are nowhere
stated 1n the Ssrajiyyah nor 1n any other work of authority, but they appear to have
been tacitly recogmzed in the rules goverming succession among Sharers and
Residuaries.

(3) After stating the two principles mentioned aboye, the Sirajiyyah (p. 28) goes
on to say that ** a person excluded may, as all the learned agree, exclude others.” See
1lls, (e), (g) and (q) to sec. B0 above, and the note to ill. (e).
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There are ﬁve heirs that are always entitled to some share of the mhentance, and
they are'In no case liable to exclusion. These are (1) the child, i.e., son or daughter,
(2Pfather, (3) mother, (4) husband, and (5) wife (S:r. 27). These are the most favoured
heirs, and we shall call them, for brevity’s sake, Primary Heirs. Next to these, there
are three, namely, (1) child of a son, h. L. s., (2) true grandfather h. h. 5. and (3) true
grandmother h. h.s. These three are the Substitutes of the corresponding primary heirs,
The husband and wife can have no substitute. The followng two hines indicate at a
glance the primary heirs and their substitutes :—

Primary heirs .. Child. Father, Mother.
Substututes .. Child of a son h.1.s.  Tr. GF. Tr, GM.

The right of succession of the substitutes 1s governed by the following rules .—

(1) No substitute 13 entitled to succeed so long as there 13 the corresponding pri-
mary heir. To this there 1s an exception, and that 18 when there 18 no son, but a daughter
and a son’s daughter in which case the daughter takes 1/2, and the son’s daughter (though
a substitute) takes 1/6 see Tab, of Sh, No. 8

(2) The child of a son h 1. s. 18 always entitled to succeed, when there 1s no child.

(3) The Tr GF.1s always entitled to succeed, when there 1s no father.

(4) The mother’s mother 1s always entitled to succeed, when there 18 no mother.
The father's mother 1s always entitled to succeed, if there be no mother and no father.

(5) All relations who are oxcluded by primary heirs aro also excluded by their
substitules Thus full and consanguine sisters and uterme brothers and sisters are
excluded by the child and the father They are also cxcluded therefore by the child of
a son b [ s and by the true grandfather (b).

Residue.—The son, being a residuary, 18 entitled to the residue left after satisfying
the clainys of sharers. At the same time 1t must have been seen that a son 13 always
entitled to some share of the inheritance. To enable the son to participate in the
iheritance 1n every case, 1t 18 necessary that some residue must always be left when the
son 18 one of the surviving heirs, and this, n fact, 15 always so ; for the shares are so
arranged and the rules of succession are so framed that when the son 18 one of the heirs,
some residuc mvanably remand. And since 1 the absence of the father the true
grandfather h h. 8. 18 entitled to some participation in the nhentance, 1t will be
found that i every case where he 18 one of the surviving heirs some residue 18 always
left. No case of ‘ Increase *’ cap therefore take place when these residuaries are amongst
the surviving heirs.

53. Return (Radd).—If thereisa residue left after satisfying
the claims of Sharers, but there*is no Residuary, the residue
reverts to the Sharers in proportion to their shares. This
right of reverter is technically called ““ Return” or Radd. °

Exception.—Neither the husband nor wife is entitled
to the Return so long as there is any other heir, whether he be
a Sharer or a Distant Kinsman. But if there be no other heir,
the residue will go to the husband or wife, as the case may be,
by Return.

o It tm{hhere bestated that though, according Yusuf and JJuhammad, but is put to his
e opinfon of Abu Han n, the true election as between certain shares (Sw

grandfa excludes brothers and sisters 40-42). But the latter view {s not gene-

full he does not rally adopted, and it is y to set

or
exclude them according to the view of Abu it out here,

Ss.
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Tllustrations.

(a) A Mahomedan dies leaving a widow as his sole heir. The widow will take
1/4 as sharer, and the remaining 3/4 by Return. The surplus 34 does not escheat to the
Crown : Makomed Arshad v. Sayida Banoo () ; Bafatun v. Bilaiti Khanum (d) ; Mir Isub

v. Isab (e).

(b) Husband
Mother

1/2
1/2 (1/3 as sharer and 1/6 by Return)

Note.~The husband 18 not entitled to the Return, as there 18 another sharer, the
mother. The surplus 1/6 will therefore go to the mother by Return.

() Husband
Daughter

(d) Wife
Shster (f orc)

(e) Wife
Son’s daughter

(f)  Mother
Son’s daughler

1/4
3/4 (1/2 as sharer and 1/4 by Return)

1/4
3/4 (1/2 as sharer and 1/4 by Return)

1/8
7/8 (1/2 as sharer and 3/8 by Return)

1/6 increased to 1/4
1/2 =3/6 ,, 3/4

4/6 1

Note —In this and in 1illustrations (g) to (k) it will be observed that neither the
husband nor wife 18 among the surviving heirs. The rule in such a case 18 to reduce the
fractional shares to a common denomimator, and to decrease the denominator of those
shazes sp as to make it equal to the sum of the numerators. Thus i the present illus-
tration, the original shares, when reduced to a common denominator, are 1/6 and 3/6.
The total of the numerators 18 1+3=4, and the ultimate:shares will therefore be 1/4 and

- L

3/4 respectively.

() Father's mother
Mother's mother
2 daughters

(h)  Mother
Daughter
Son’s daughter

(1) Father's mother
Mother's mother
Full sister ..
C. sister

h }1/6 increaspd to 1/5 (each taking 1/10)
2/3=4/6 YT

v
. 58 1

1/8 increased to 1/6
1/2=3/6 ” 3/5
1/8 " 1/6

5/6 1

"}1/6 increased to 1/5

1/2==3/6 " 3/6
1/6 " 1/6

5/6 1

(&) (1878) 8 Cal. 702,
(d (1003 30 Call 683,

l (o) (1920) 44 Bom, 947, 58 1. C. 48



HANAFI LAW OF INHERITANCE.

() Full sister ..
C. sister
U. sister

(k) Mother ..
Full sister ..
U, brother ..

(1) Husband
Mother
Daughter

..1/2 =3/6 increased to

1/6 »
1/6 »
5/6
1/6 increased to
1/2=3/8 »
1/6 »
5/6
1/4
1/6 ncreased to
1/2=3/2 »
11/12

3/6
1/5
1/5

1

1/5
3/5
1/6

1

1/4 of (3/4)
3/4 of (3/4)

-

49

416
3/18
916

1

Note.—In this and m 1lls. (m) to (r), 1t will be observed that either the husband or
wife is one of the surviving heirs. Since neither the husband nor wife 1s entitled to the
Return when there are other sharers, his or her share will remain the same, and the
shares of the others will be increased by reducing them to a common denomnator, and
then decreasing the denominator of the original fractional share so as to make 1t equal
to the sum of the numerators, and multiplying the new fractional shares thus obtained
by the residue after deducting the husband’s or wife’s share. Thus in the present illus-
tration the shares of the mother and daughter, when reduced to & common denominator,
are 1/6 and 3/6 respectively. The total of the numerators 18 14-3==4, and the new frac-
tional shares will thus be 1/4 and 3/4 respectively, The residue after deducting the
husband'’s share is 3/4, and the ultimate shares of the mother and daughter will therefore
be 1/4 of 3/4=3/16 and 3/4 of 3/4=9/16 respcctively.

(m) Thefe
Mother o
Daughter

(n) Wife
Mother

2 gons' daughters ..

(0) Husband
U. brother ..
U, sister

(p) Wife .
U. brother ..
U. sister ..

1/8
1/6 1ncreased to
1/2=23/8 »
19/24
1/8
. "1/6 1ncreased to
48 ”
23/24
1/2
1/6 increased to
1/8 "
5/6
1/4
1/8 increased to
1/6 »

12

1/4 of (7/8)
3/4 of (7/8)

1/6 of (7/8)
4/5 of (7/8)

1/2 of (1/2)
1/2 of (1/2)

1/2 of (3/4)
1/2 of (3/4)

i

1
i

f

[

f

1l
i

I

]

]

4/32
7/32
21/32

1

5/40

7/40

28/40
1

2/4
1/4
1/4

i

2/8
3/8
3/8

1
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(q) Waife .. - . oo 1/4 = 4/18
Full sister .. .. .. 1/2=3/6 mcreased to 3/4 of (3/4) = 9/16
C.owster .. .. .. .. 1/8 » 1/4 of (3/4) = 3/16

11/12 1

(r) Wife .. . . .o 1/4 = 1/4
U. brother . . . . 1/8 increased to 1/3of (3/4) = 1/4
U. swster . . . . 1/8 . 1/30f (3/4) = 1/4
Mother . .. . .. 1/6 ” 1/30f (3/4) = 1/4

9/12 1

(s) Husband .. .. . .12

Daughter’s son .. . o142

Note.—The daughter’s son belongs to the class of distant kindred. The husband
is not therefore entitled to the surplus by Return and the same will go to the daughter’s
son as & distant kinsman,

) Wie.. .. . .14

Brother’s daughter ‘e ..o 3[4

Note.—The brother’s daughter belongs to the class of distant kindred. The surplus
will therefore go to her, as the wife is not entitled to the Return (f).

Sir. 37-40.

Resduaries for special cause.—A residuary for special cause 1s a person who iherits
from a freed man by reason of the manumssion of thelatter (g). According to Mahomedan
law proper, if a manumitted slave dies without leaving any residuary heir by relation,
the manumtter is entitled to succeed to the residue in preference to the right of the
sharers to take the residue by Return (Siur 25-26). But residuaries for special cause have
no place n Mahomedan law as admimstered by the Courts of British India since the
abolition of slavery in 1843.

Husband and wife.—The rule of law as stated i the exception as regards the right
of the husband and wife to Return 1s different from that set out i the Sirajiyyah.
According to the latter authority, neither the husband nor wife is entitled to the Return
in any case, not oven if there be no other heir, and the surplus goes to the Public Treasury
(Ser.37). ¢ Butalthough that was the original rule, anequitable practice has prevailed
n modern times of returming to the husband or to the wife in default of other sharers
by blood and distant kindred,’’ and this yractice has been adopted by our Courts. See
the cases cited in 1ll. (a) above.

‘ Return " distingusshed from ‘‘ Increase ”’.—~Return is the converse of Increase.
The case of Return takes place when the total of the shares is less than umty : the case
of Increase, when the total 18 greater than unity. In the former case the shares undergo
a ratable increase ; 1n the latter, a ratable decrease.

Father and true grandfather.—When there is only one sharer, he succeeds to the
whole inheritance, to his legal share as sharer, and to the surplus by Return. When
the father 1s the sole surviving heir, he succeeds to the whole inheritance as a rzsiduary
for he cannot inherit as a sharer when there is no child or child of a son h. 1. 8. (see Table
of Sh., No. 1). Thesame remarks apply to the case of the true grandfather when hes
the sole surviving heir.

() Bee Koonars v, Dalim (188¢) 11 Cal. 14, l (9 nlanuy':ogloohummud-n Law of Inherf
nce, 164,
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D.—Distant Kindred.

54. Distant Kindred.— (1) If there be no Sharers or Resi-
duaries, the inheritance is divided amongst Distant Kindred.

(2) If the only sharer be a husband or wife, and there
be no relation belonging to the class of Residuaries, the hus-
band or wife will take his or her full share, and the remainder
of the estate will be divided among Distant Kindred.

Sir. 13. It will have been seen from the preceding section that a husband or

wife, though a sharer, does not exclude distant kindred from inheritance when he or
she 18 the sole surviving heir. See sec. 53 and 1lls. (s) and (t) to that section.

55. Four classes.—(I) Distant Kindred are divided into
four classes, namely, (1) descendants of the deceased other
'than sharers and residuaries ; (2) ascendants of the deceased
other than sharers and residuaries ; (3) descendants of parents
other than sharers and residuaries; and (4) descendants of
ascendants how high soever other than residuaries. The
descendants of the deceased succeed in priority to the ascendants,
the ascendants of the deceased in priority to the descendants
of parents, and the descendants of parents in preference to the
descendants of ascendants.

(2) The following is a list of Distant Kindred comprised
in each of the four clasges :—
L Desc.endants of the deceased :—

1. Daughter’s children and their descendants.
2. Children of son’s daughters h. 1. s. and their descendants.

.
II. Ascendants of the decegsed :—
1. False grandfathers h. h. s.
2. False grandmothers h. h. s.

ITI. Descendants of parents :—

. Full brother’s 5&:1;hters and their descendants.

Con. brothera’mrs and their descendants.

Uterine brother’s children and their descendants.

Daughters of full brothers’ sons h. 1. s, and their descendants.
Daughters of con. brothers’ sons h. 1. s, and their descendants,
Sisters’ (£., c., or ut.) children and their descendants.

N

Ss.
54,55
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IV. Descendants of tmmediate grandparents (true or
false) :—

Full pat. uncles’ daughters and their descendants,

Con, pat. uncles’ daughters and their descendants.

Uterine pat. uncles and their children and their descendants,
Daughters of full pat. uncles’ sons h. 1. 8. and their descendants.
Daughters of con. pat. uncles sons. h. 1. s. and their descendants

S

6. Pat.aunts (f., c., or ut.) and their children and their descendants.
7. Mat. uncles and aunts and their children and their descendants.

and

descendants of remoter ancestors h. h. s. (true or
false).

(8) The order of precedence among Distant Kindred
in each class and the rules by which such order is determined
are given in secs. 56 to 66.

Sir. 44-46. The Sirajiyyah does not enumerate all relations belonging to the class
of Distant Kindred, but mentions only some of them Hence 1t was thought at one
time that ‘‘ distant kindred » were restricted to the specific relations mentioned n the
Sirajiyyah. But this view has long since been rejected as erroncous, and 1t 1s now firmly
established that all iclations who are neither sharers nor residuaries are distant
kindred ().

Class I of Dustant Kindred.

Difference between doctrines of Imam Muhammad and Abu Yusuf.—When
we come to Distant Kindred, we find that there are two sets of rules for each
class, one for determining the order of succession, and the other for determining the
shares. In cach class we have first to determine which of the relations ate entitled to
succeed ; this 1s done by applying certain rules which are called Rules of Exclusion ~ After
80 doing, we have to assign shares to those relations, this is done with the help of
certain other rules, .

It is when we come to the class of Digtant Kindred that we find a remarkable differ-
ence of opinion between Abu Yusuf and Imam Muhemmad, the two great disciples of
Abu Hamfa., The doctrine of Abu Yusuf 18 every simple, but unhappily 1t has not been
accepted by the Hanafi Sunnis in India. It is the doctrne of Imam Muhammad that
18 followed in India, and this doctrine 18 much too complicated (¢). Moreover, the doc-
trine of Imam Muhammad is followed by the author of the Sirajiyyak, and apparently
by the author of the Skarifiyyah (j). The Fatawa Alamgiri does not express any pre-
ference either way (k). The High Court of Calcutta has also expressed its preference for
the opinion of Imam Muhammad (). Since the opmnion of Abu Yusuf is not followed 1n
India, we have confined ourselves in the following sections to the doctrine of Imam
Muhammed, and the difference between the two systems is pointed out in the notes.
It must not, however, be supposed that the two systems differ in all respects and at all

(k) Abdul Serang v Pues Babr (1002) 20 Csl 788 (7) Str, 49-50 ; Shar, 95,

(1) M p. 0 (f ; Balllle’s (k) Balllle, 71 6 n1.
Moohummudan Law of lnberlnnoe.g 02 () Akbar "Aly v. Adar Bibi 9981) 58 Cal 4R
Rumsey’s Moohuinmudan Law of 180 1.C. 878, (*81) A. C. 156.
ance, p, 65'; Ameer Ali, Vol. II, p 78
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stages. So long as the intermediate ancestors do not differ in their sexes or blood, there
is no difference at all between the two systems, The difference comes in only in those
case® where the intermediate ancestors are—

(3) of different sexes as where some are males and others in the same gencration
are females ; or where they are

(is) of different blood, as where some are of whole blood and otheis i the same
generation are of half blood.

Abu Yusuf declines to take any notice of the sex or blood of intermediate ancestors,
or, as they are called ‘‘ roots "', According to hum, regard should be had to the sex and
blood of the actual claimants, or, as they are called, * branches’’. The result is that
according to lis doctrine, the property is to be divided mn the same manner as is done
among son’s sons and son's daughters as residuaries, that is to say, per capita, each
male claimant taking a share double that of each female claimant.

According to Imam Muhammad, regard should be had not only to the sex and
blood of the actual claimants, but also of the intermediate ancestors.

. Where the mtermediato ancestors differ in their sexes, the two systems differ as
to the shares to be allotted to the claimants, This difference in the shares mamfests
itself when claimants are descendants, whother they be descendants of the deceased as
n class I or of brother and sisters as in class III, or of uncles and aunts as n class IV,

Where the intermediate ancestors duffer in blood, the two systems difter as to the
order of succession. This difference in the order of succession mamfests itself in class
III when the surviving relations happen to be the descendants some of full or consanguine
brothers or sisters, and some of uterine brothers or sisters. It cannot manifest itself in
class Iand class II, for there can be no difference of blood among the ntermediate
a8 tors M those cl Nor can 1t manifest 1tself in class IV, where the claunants
are the descendants of uncles and aunts.

Before we proceed further, we may observe that among Res:duaries there cannot
be any difference of blood or sex among mtermediate ancestors as 1t may be among
Distant Kindred.

56. Rules of exclusion—The first class of Distant
Kindred comprises such of the descendants of the deceased
a8 are neither Sharers nor Residuaries. The order of succes-
sion in this class is to be determjned by applying the following
two rules in order [Sir. 47] :—

Rule (1).—The nearer in degree excludes the more remote.

Sir, 7. Thus a daughter’s son or a daughter’s daughter 18 preferied to a son’s
daughter’s daughter. The daughter’s son and the daughter’s daughter are the nearest
distant kindred, and they exclude all other distant kindred.

Rule (2).—Among claimants in the same degree of relation-
ship, the children of Sharers and Residuaries are preferred to
those of Distant Kindred.

Sir. 47. Thus a son’s daughter's son, bewng a child of a sharer (son’s daughter)
sucoeeds in preference to a daughter’s daughter’s son, who is the child of a distant
kihswoman (daughter’s danghter).

Ss.
55, 56



54 MAHOMEDAN LAW.

Ss. 57. Order of succession.—The rules set forth in section 56
57,58 lead to the following order of succession among Distant
Kindred of the first class :--
(1) Daughters’ children,
(2) Sons’ daughters’ children,
(3) Daughters’ grandchildren,
(4) Sons’ sons’ daughters’ children,
(5) Daughters’ great-grandchildren and sons’ daughters’ grandchildren.
(8) Other descendants of the deceased 1n lske order.

Of the above groups each in turn must be exhausted before
any member of the next group can succeed.
Note that No. (1) belongs to the second generation, Nos. (2) and (3) to the third

generation, and Nos. (4) and (5) to the fourth generation. No. (2) excludes No. (3) by
reason of sec., 56, rulo (2).  For the same reason No. (4) excludes No. (5).

58. Allotment of Shares.—-After ascertaining which of
the descendants of the deceased are entitled to succeed, the next
step is to distribute the estate among them. The distribution
in this class is governed by the following rules :—

Rule (1)--If the intermediate ancestors do not differ in
their sexes, the estate is to be divided among the claimants
per capita according to the rule of the double share to the male
[Ser. 47].

Lllustrations.
(#) Daughter’s son . .23
Daughter’s daughter . 13
(b) Daughter’s son’s son .. .23
Daughter’s son’s daughter .. 1/3
(c) 2sonsof daughter 4 .. . 4[5 (cach taking 2/5)

1 daughter of daughter B <. 1/5
. «
Note —To divide the estate per stirpes 18 to assign 1/2 to the two sons, and 1/2 to
tho daughter, that being the portion of their respective parents, 4 and B.

(d) 2 sons of a daughter’s daughter A .. .« 4/6 (each 2/6 or 1/3)
2 daughters of a daughter’s daughter B .. 2/6 (each 1/6)

Note.—To divide the estate per slirpes is to assign 1/2 to the two sons and 1/2 to
the two daughters.

Doctrine of Abu Yusuf—The distribution will be the same according also to Abu
Yusuf. In each of the above cases it will be seen that the sexes of the mtermediate
ancestors are the same. But if the claimants be a daughter’s daughter’s son and a
daughtor’s son’s daughter, the case is one in which the intermediate ancestors differ in
their sexes. In such a case also, according to Abu Yusuf, the rule to be followed is
Rule (1), so that the former, being a male, will take 2/3 and the latter, being a femdle,
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will take 1/3 ; the reason being that according to Abu Yusuf regard 1s «v we nad solely
to the sexes of the claimants (see * Difference between doctrines of Imam Muhammad
and #bu Usuf " p. 52). According to Imam Muhammad, regard should be had also to
the sexes of the snfermediate ancestors, and the distribution 18 to be made according to
Rule (2) below, which, 1t will be seen, 18 a distribution per sttrpes, though not entirely
such as in the Shia law.

Rule (2—If the intermediate ancestors differ in their
sexes, the estate is to be distributed according to the following
rules [Ser. 48-50] -—

(a) The simplest case is where there are only two claim-
ants, the one claiming through one line of ancestors, and
the other claiming through another line. In such a case,
the rule is to stop at the first line of descent in which the sexes
of the intermediate ancestors differ, and to assign to the male
gncestor a portion double that of the female ancestor. The
share of the male ancestor will descend to the claimant who
claims through him, and the share of the female ancestor will
descend to the claimant who claims through her, irrespective
of the sexes of the claimants.

1llustration.

A Mahomedan dies leaving a daughter’s son’s daughter and a daughter’s daughter’s
son, as shoyn in the following table -—

Propositus,
T
lst line  daughter daughter
’
* 20 line son  daughter
3rd line daug)«ter son

In this case, the ancestors ﬁ;‘st differ in their sexes m the second line of descent,
arld 1t 10 at this pomnt that the rule of a double portion to the male is to be applied. This
is done by assigning 2/3 to the daughter’s son and 1/3 to the daughter's daughter. The
2/3 of the daughter’s son will go to his daughteryand tie 1/3 of the daughter’s daughter
will go to her son. Thus we have

daughter’s son’s daughter .. 2/3
daughter’s daughter’sson .. 1/3

According to Abu Yusuf, the shares will be 1/3 and 2/3 respectively.

Note.—Where the d d leaves d dants in the fourth or remoter generation
the rule of the double share to the male is to be applied in every successive line in which
the intermediate ancestors differ in their sexes, See ill. (b) to sub-rule (c) below.

(b) The next case is where there are three or more claim-
ants, each claiming through a different line of ancestors, Here
again, the rule is to stop at the first line in which the sexes
of the intermediate ancestors differ, and to assign to each
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male ancestor a portion double that of each female ancestor.
But in this case the individual share of each ancestor does
not descend to his or her descendants as in the preceding case,
but the collective share of all the male ancestors 1s to be divided
among all the descendants claiming through them, and the
collective share of all the female ancestors is to be divided
among their descendants, according to the rule, as between
claimants in the same group, of a double portion to the male.

Illustrations,

(a) A Mahomedan dies leaving a daughter’s son’s daughter, a daughter’s daughter’s
son, and a daughter’s daughter’s daughter, as shown 1n the following table :—

Propositus,

I | [
daughter  daughter  daughter
son daughter  daughter
daughter son daughler

In this case, the ancestors differ in their sex in the second line of descent. 1In that
line we have one male and two females. The rule of the double share to the male 15 to
be apphied, first, in this Line of descent, so that we have

daughter’s son .. .1/2
daughter s daughter . 1/4

9 1ve
daughter’s daughter .. 1/ 4}1 /2 (collective share of female ancestors.)

The daughter's son stands alone, and theiefore bis share descends to his daughter.
The two female ancestors, namely, the daughters’ daughters, form a group, and their
collective share is 1/2, which will be divided between their descendants, that is, the
daughtor's daughter’s son and daughter’s daughter’s daughter, in the proportion again
of two to one, the former taking 2/3x1/2=1/3, ané the latter 1/3x1/2=1/6. Thus
we have

daughter’s son’s daughter  .* 1/2=3/6
daughter’s daughter'sson .. 1/3=2/6
daughter’s daughter’s daughter. 1/6=1/8

According to Abu Yusuf, the shares will be 1/4, 1/2 and 1/4 respectively.

(b) A Mahomedan dies leaving a daughter’s daughter’s son, & daughter’s son’s son
and a daughter's son’s daughter, as shown in the following table :—

Propositus,

| | |
daughter daughter dmighter
daughter son son

son son daughter
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[In the preceding illustration we had one male and two females in the first lme m
which the sexes differed. In the present case, we have one female and two males in
that line.]

Rirst ascertain what is the line of descent in which the sexes first differ. That
line is the second line of descent.

Next, assume the relations in that line to be so many children of the deceased and
determine their shares upon that footng. The shares therefore will be, daughter's
daughter 1/5, and each daughter’s son 2/5, the collective share of the two daughters’
sons being 4/6. Assign the 1/5 of daughter’s daughter to her son.

Lastly, divide the 4/5 of the two male ancestors between their descendants as if
they were children of one ancestor, assigning a double portion to the male descendant,
Thus, the daughter’s son’s son takes 2/3 x4/56=8/15, and the daughter’s son’s daughter
1/3x4/6=4/16. Thus we have

daughter’s daughter’'sson .. 1/5=3/15
daughter’s son's son .. . 8/15
daughter’s son’s daughter .. 416

According to Abu Yusuf, the shares wall be 2/5, 2/5, and 1/6 respectively.

(¢) A Mahomedan dies leaving a daughter’s son’s son, a daughter’s son’s daughter,
a daughter’s daughter’s son, and a daughter’s daughter’s daughter, as shown m the
following table :—

Propositus.
| I I l
duugliter dau’ghter daughter daughter
son sim daughter  daughte
son daughter son daughter

Here the ancestors first differ in their sexes in the second line, and m that line we
have two males and two females. » The collective share of the two males 1s 4/6, and that
of the two females is 2/6. The 4/6 of the daughters’ sons will be divided between the
daughter’s son’s son and the daughter’s son’s daughter, the former taking 2/3x4/6 =
8/18, and the latter 1/3x4/6==4/18. The 2/6 of the daughter’s daughters will be
divided between the daughter’s daughter’s son and the daughter’s daughter’s daughter,
tH® former taking 2/3X2/6=4/18, and the latter 1/3x2/6=2/18, Thus we have

daughter’s son’s son .. . o .. 8/18
daughter’s son’s daughter .. oYL 418
daughter’s daughter’sson .. . .o 4/18

daughter’s daughter’s daughter o . 218
According to Abu Yusuf the shares will be 2/6, 1/6, 2/6 and 1/6 respectively.

Note.—When & person dies leaving descendants in the fourth or remoter generation
‘¢ the course indicated in the [above rule] as to the first line in which the sexes differ 1s
to be followed equally in any lower line ; but the descendants of any individual or group,
once separated must be kept separate throughout, in other words they must not be
united in a group with those of any other individual or group’’ (m). Seeill. (b) to sub-
rule (o).

(m) Rumsey's Moohummudan Law of Inheritance, pp. 68-60.
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(c) The last case is when there are two or more claimants
claiming through the same intermediate ancestor. In such
a case, there is this further rule to be applied, namely to count
for each such ancestor, if male, as many males as there are
claimants claiming through him, and, if female, as many females
as there are claimants claiming through her, irrespective of
the sexes of the claimants.

Illustrations.

() A Mahomedan dies leaving 5 great-grandchildren as shown in the following
diagram .- -

Propositus
L
daughter daughter
son daughter
2 sons son 2 daughters

Hete the ancestors first duffer in their sex in the second line, and 1n that line we have
ono male and one female. The daughter’s son will count as two males by reason of his
having two descendants among the claimants, and the daughter’s daughter will count
a8 three females by reason of her having three descendants. Thus we have

daughter’s son . AN . 4/
daughter’s daughter . . . 37

The 4/7 of the daughter’s son will go to lus two sons. Tho 3/7 of the daughter’s
daughter will go to her descendants, the son taking 2/4 X 3/7=6/28 and each daughter

taking 1/4x3/7=3/28. Thus we have ?
daughter's son s sons . . . . 4/7=16/28 (each 8/28)
daughter's daughter’s son . . ‘. 6/28
daughter's daughter’s daughters .. . 6/28 (each 3/28)
According to Abu Yusuf, the skares will be as follows .—
each daughter’s son's son. . . . 28
daughter’s daughter's son . o .28
each daughter’s daughter’s daughter .. 1/8
Note —When the d d leaves d dants in the fourth or remoter generation,

the process indicated 1 the above rule 1s to be applied as often as there may be occasion
to group the sexes. See the next illustration.

(b) Note —The following case taken from the Sirajsyyah illustrates the combined
operation of sub-rules (a), (b) and (c), when the claimants belong to the fourth genera-
tion. See notes at the end of sub-rule (a) and sub-rule (b), and the note at the end of
ill. (a) above,
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A Mahomedan dies leaving 5 descendants in the fourth generation a» shown in the
following diagram [Sir. 49]:—

Pea—

I | |
daughter daughter daughter

son (81) daughter (D1) daughter (D2)
daughter daughter (D3) son (S2)
2 daughters (D4, D5) 2 sons (83, $4) daughter (D6)

Here the sexes first differ in the second line. S1 having two descendants among
the claimants will count as two males or four females, D1 having two such descendants
will count as two | fomales. D2 having one such descendant only will count as one femalo.
The estate will therefore be divided into 7 parts as follows ~—

S1=4/7;
D1=2/7)

i 3/7 (collective share of female ancestors).
D2=1/1

81 being by himself, his share 4/7 will pass to his two descendants D¢ and D5 in
equal moieties, each taking 2/7.

The collective share 3/7 of D1 and D2 will descend to their immediate descendants
D3 and S2; and here D3 having two descendants among the claimants will count as
two females, and S2 having one such descendant only will count as one male, or two
females. Hence the collective share 3/7 will be divided nto 4 parts as follows :—

D3=2/4x3/T=3/14,
§2=2/4%3/T=3/14.

The skare of D3 will pass to her two descendants 83 and S4, each taking 3/28. The
share of 82 will pass to his descendants D6, The ultimate shares will thorefore be—

D4=2(7; D5=2/7; S3=3/28 ; S4=3/28 ; D6==3/14.
According to Abu Yusuf, the shares will be as follows —
D4=1/7; D5=l£7 ; 83=2/7; $4=2/7, and D8=1/7.

Class II of Distant Kindred.

59. Order of succession.—(I) If there be no distant kind-
red of the first class, the whole estate will devolve upon the
mother’s father as being the neayest relation among Distant
Kindred of the second class [see rule (1) below].

(2) If there be no mother’s father the estate will devolve
upon such of the false ancestors in the third degree as are
connected with the deceased through sharers, namely, the
father’s mother’s father and the mother’s mother’s father, énd
of these two, the former, as belonging to the paternal side, will
take 2/3, and the latter, as belonging to the maternal side,
will take 1/3 [see rules (2) and (3) below].

Note that the father’s mother and the mother’s mother are sharers.

Ss.
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(3) If there be none of these, the estate will devolve
upon the remaining false ancestors in the third degree, namely,,
the mother’s father’s father and the mother’s father’s mother.
And as these two belong to the same (maternal) side, and as
the sexes also of the intermediate ancestors are the same,
the former. being a male, will take 2/3, and the latter, being a
female, will take 1/8 according to sec. 58, rule (1) [Ser. 51-52].

Note that the two ancestors mentioned in sub-sec. (3) are both related to the deceased
through a distant kinsman, namely, mother’s father,

Rules of succession.-—Succession among Distant Kindred of the second class 1s
governed by the following rules .—
Rule (1) —The nearer in degree excludes the more remote.
Rule (2) —-Among (laimants n the same degree, those connected with the deceas-
ed through sharers aro preferred to those connected through distant kindred.

Rule (3) —If there are claimants on the paternal sido as well as claimants on the
maternal sule, assign 2/3 to the paternal side, and 1/3 to the maternal side.
Then divide tho portion assigned to the paternal side among the ancestors of'
the fathe1, and the portion assigned to the maternal side among the ancestors
of the mother, in cach case according to the rules contained 1n sec. 58,

Doctrine of Abw Yusuf.—It 13 not clear whether when the sexes of the intermediate
ancestors differ, there 1s the same dufference of opmion_between the two disciples as
thero 18 1n class [, .Anyhow, no such difference can arise until ancestors i the fourth
degree are reached,

Class 111 of Distant Kindred.

60. Rules of exclusion—If there be no Distant Kind-
red of the first or second class, the estate devolves upon Distant
Kindred of the third class. This class comprises such of
the descendants of brothers and sisters as are' neither sharers
nor residuaries. The order of succession in this class is to be
determined by applying the following' three rules in order
[Sir. 52-54] : - ‘

Rule (1).—The nearer in, degree excludes the more remote,

Thus the childien of brothers and sisters exclude the grandchildren of brothers and
sistors.

Rule (2).—Among claimants in the same degree of rela-
tionship, the children of Residuaries are preferred to those
of Distant Kindred.

Thus o full brother’s son’s daughter, being the child of a residuary (full brother’s
son), is"preferred to a full sister's daughter’s son who is the child of a distant kinewoman
(full sister’s daughter), For the same reason, a consanguine brother’s son’s daughter
13 preferred to a full sister’s daughter’s son, though the former is of half blood and the
latter of whole blood.
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Rule (3).—Among claimants in the same degree f relation-
ship, and not excluded by reason of Rule (2) above, the
descendants of full brothers exclude those of consanguine
brothers and sisters.

But the descendants of full sisters do not exclude the
descendants of consanguine brothers or sisters, and the latter
take the residue, if there be any, after allotting shares to the
descendants of full sisters and of uterine brothers and sisters.

The descendants of uterine brothers and sisters are not
excluded by descendants either of full or consanguine brothers
or sisters, but they inherit with them.

Note particularly that the fest of blood laxd down in Rule (3) 18 not to bo applied
witil after you have applied the test laid down in Rule (2). Among descendants of
uncles and aunts these tests are to be applied i the reverse order : Seo notes to s. 63
under the head ““ Rules of on among d dants * [rules (3) and (4)].

61. Order of succession.—The above rules lead to the
following order of succession among Distant Kindred of the
third class :—

(

) Full brothors’ daughtors, full sisters’ children and children of uterine
brothers and sisters,

—

(2) Full swsters’ clhuldren, children of uterine brothers and sisters, consanguine
brothers’ daughters and consangumne sisters’ children, the consanguine
group taking the residue (if any).

(3) Consanguine brothers’ daughters, consanguine sisters’ children, and children
of uterme brothers and sisters.

(4) Full brothex;s’ sons’ daughters (children of Residuaries).

(5) Consanguine brothers’ sons’ daughters (children of Residuaries).

(6) Tull brothers’ daughtgrs’ children, full sisters’ grandchildren, and grund-'
children of uterine brothers and sisters.

(7) Full sisters’ grandchildren, grandchildren of uterine brothers and sisters,
consanguine brothers’ daughters’ thildren and consanguine sisters’ grand-
children, the consanguine group taking the residue (if any),

(8) Consangume brothers’ daughters’ children, consanguine sisters’ grand.
children, and grandchildren of uterine brothers and sisters,
(9) Remoter descendanis of brothers and sisters in like order,

Of the above group's each in turn must be exhausted before
any member of the next group can succeed.

Among the descendants mentioned above, Nos, (1) to (3) are nephews and nieces,
and Nos, (4) to (8) aro grandnephews and grandnieces, Note partioularly that a full
brother’s son and & nguine brother’s son are residuaries ; hence it is that they do
not find any place in the above list.
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Doctrine o‘f Abu Yusuf.—According to Abu Yusuf also, there are three rules of ex-
clusion, of which the first two are the same as those laid down inthe preceding section.
The third rule of Abu Yusuf, which also is to be applied after applying the first two rules,
18 that descendants of full brothers and sisters exclude those of consangume brothers
and sisters, and the descendants of consanguine brothers and sisters exclude the des-
cendants of uterine brothers and ssters. This difference arises from the fact that Abu
Yusuf would have regard to the *“ blood " of the claimants while Imam Muhammad looks
to the * blood * of the Roots. The result 1s that the order of succession according to Abu
Yusuf 18 different from that according to Tmam Muhammad.

62. Allotment of shares.—After ascertaining which of
the descendants of brothers and sisters are entitled to succeed,
the next step is to distribute the estate among them, and
this is to be done by applying the following rules in order
[Sir. 53-54] :—

Rule (1).—First, divide the estate among the Roots, that
is to say, among the brothers and sisters (as if they were living)
and in so doing treat each brother who has two or more claim-
ants descended from him as so many brothers, and each sister
who has two or more claimants descended from her as so many
sisters.  If there is a residue left after assigning their shares
to the Roots, but there are no Residuaries among the Roots
[that is, neither a full nor consanguine brother], apply the
doctrine of Return as described in section 53. The hypo-
thetical claimants being brothers and sisters, no case of Increase
is possible at all [sec. 51].

The relations constituting Distant Kindred of phe third class are descendants of
brothers and swsters, full, consanguine and uterine. The brothers and sisters are there-
fore the Roots. Of these, uterme brothers and sisters always inherit as sharers, one
taking 1/6, and two or more 1/3. Full and consangume brothers always inhent as
residuaries.  Full sisters inhert as sharers, 1f there ate no full brothers, one taking 1,2,
and two or more 2/3; but if there are full brothers, full sisters inherit as residuagies
with them. The same remarks apply to consanguine sisters. See Tab. of Sh, nos. 9 to
12; Tab. of Res., nos. 5-7.

If the claimants be a uterine brother and a full brother, the former takes 1/6, and
the latter the residue 5/6. But 1f the claimants be two or more descendants of a uterine
brother, and two or more descendants of a full brother, the hypothetical share of the
uterine brother will be 1/3, that being the share of two or more uterine brothers, and
the hypothetical share of the full brother will be the residue 2/3,

If the claimants be a uterine sister and a full sister, the former will take 1/6, and
the latter 1/2, and the residue 1/3 will go to them by Return, the former taking 1/4
and the latter 3/4. But if the claimants be § descendants of a uterine sister, and 9 des-
cendants of a full sister, the hypothetical share of the uterine sister will bs 1/3, that
being the share of two or more uterine sisters, and that of the full sister will be 2/3, that
being the share of two or more full sisters [see ill. (b) to Rule (3) below!.



HANAFI LAW OF INHERITANCE. 63

If the claimants be a full brother and a full sister, they will inherit as residuaries,
the former taking 2/3, and the latter 1/3. But if the claimants be 3 descendants of
a full brother, and 4 descendants of a full mster, the full brother will count as three males,
that is, 6 females and the full sister will count as 4 females, The property will then be
divigled nto 10 parts, the hypothetical share of the full brother being 6/10, and that of
the full sister 4/10 [compare 1ll. (a) to Rule (3) below]. The position of a consanguine
brother and a consanguine sister 18 simlar to that of a full brother and a full
sister [compare 1ll. (e) to Rule (3) below].

As to the application of the doctrine of Return to the Roots, see ill. (d) to rule (3)
below.

Rule (2).—After determining the hypothetical shares of the
Roots, the next step is to assign its share to the uterine group.
If there be only one claimant in that group, assign 1/6 to him,
that being the hypothetical share of his parent. But if there
be two or more claimants in that group, whether descended
from a single uterine brother, or a single uterine sister, or two
or more uterine brothers or sisters, assign 1/3 to them, that
being the hypothetical share of their parent or parents, and

*divide it equally among them without distinction of sex.

Rule (3).—Lastly, divide the hypothetical shares of the
full and consanguine brothers and sisters among their respective
descendants as among Distant Kindred of the first class [see
sec. 58].

Doctrine of Abu Yusuf —According to Abu Yusuf, the estate 18 to be divided among
the claimants per capita according to the rule of the double share to the male.
Illustrations.

(a) A Sunmi Mahomedan dies leaving a daughter of a full brother, a son and a
daughter of a full sister, a daughter of a consanguine brother, & son and a daughter of
a consangume sister, a daughter of a uterine brother, and a son and a daughter of a
uterime sister, as showh 1 the following diagram .—

Common ancestors,

I I I I ] I
F. B. F.S. C.B Cs. U. B U. s

| | |

I)(1/3)5(2|19) D(l|/9)D(0) SI(O) D(|0) D(1/9)S(|l/9) D(l/9)

The children of the guine brother and sister are excluded from inheritance
a8 there 18 a full brother’s daughter [see sec. 60, rule (3)]. The estate has therefore to be
divided among the children of the full and uterine brothers and sisters.

As there are three claimants in the uterme group, the collective share of tho uterjne
brother and sister 18 1/3, and this will be divided among their three descendants equally
without distinction of sex, each taking 1/9.

This leaves a residue 2/3, and this is to be divided in the first instance between the
full brother and the full sister as residuaries, according to the number of claimants des-
cended from each of them. The full brother, having only one descendant, counts as
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one male or two females. The full sister, having two descendants, counts &s two
females. The residue will therefore be divided into four parts, the full brother taking
2/4x2/3=1/3, and the full sister also 2/4 x2/3=1/3.

The full brother’s share 1/3 will go to his descendant. The full sister’s share
1/3 will be divided between her two children according to the rule of the double snare
to the male as mn class I of Distant Kindred, the son taking 2/3x1/3=2/9, and the
daughter taking 1/3x1/3=1/9.

Note.—On faiture of children of full brother and sister, the residue will be divided
m like manner among the children of consanguine brother and sister.

(According to Abu Yusuf, the whole estate will be divided among the cluldren of
the full brother and sister according to the rule of the double share to the male, so that
the full brother’s daughter will take 1/4, the full sister’s son 1/2, and her daughter 1/4,
On failure of children of the full brother and sister, the estate will be divided m like
manner among the children of consanguine brother and sister. And on fatlure of them,
1t will be distributed in like manner among the children of the ulerine brother and sister)

(b) A Sunni Mahomedan dies leaving five chuldren of & uterine sister, and three
chddren of a full sister, as shown 1 the following diagram :—

U. 8. (1/3) F 8. (2/3)

é i A D D S(4/16)  S(4/16) D (2/15)
J (8 —

[«

v~ v

each 1/16

As there are five claimants n the uterine group, the share of the uterine sistes 18
1/3, and this will be divided among her five children equally without distinction of sex,
each taking 1/6x1/3=1/15.

The full sister, having three descendants, will count as three sisters, and she will
take 2/3, that being the share of two or more full sisters [see Tab. of Sh. No. I1].
This will then be divided among her three children according to the rule of the double
sharo to the male as among Distant Kindred of the first class, so that each son will take
2/6x2/3=4/15, and the daughter will take 1/6x2/3=2/15.

[According to Abu Yusuf, the wholo estate will be divided among the cluldren of
the full sister according to the rule of the double share to the male, so that each son
will take 2/6, and the daughter will take 1/5].

(c¢) A Sunni Mahomedan dies leaving a uterine brother’s daughter, a uterino sister’s
son, a full sstor’s son, and a consanguinb brother’s daughter, as shown n the following
diagram .— '

I
U.IB. uls. Es. C. B.

D (11/6) 8 (1'/6) 8 (li/2) D (Illﬁ)

Here there is no descendant of a full brother ; therefore the consanguimne brother’s
daughter 18 not excluded from inheritance, and she will take what remains after the
estate is divided among the other claimants.

As there are two descendants in the uterine group, the collective share of the uterine
brother and sister is 1/3, and this will be divided equally betwe>n their childrea without
distinction of sex, each taking 1/6.
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The full sister, having only one descendant, counts as one full sister, and her share
therefore 15 1/2.  This will descend to her son.

This leaves a residue of 1/6 which will go tothe consangmmne brother as a residuary.
This Wl descend to his daughter.

[According to Abu Yusuf, the whole estate will go to the full sister’s son.]

(cc) A Sunm Mahomedan dies leaving 2 widows, 4 children of a full sister, and two
daughters of a consangune brother. The High Court of Calcutta held that the shares
should be determmed according to the system of Imam Muhammad. Following that
system, they held that the widows were entitled to 1/4, the full sister’s children were
entitled to 2/3, and that the residue, that is, 1/12, belonged to the consanguime brother’s
daughters (n).

(d) A Sunmi Mahomedan dies leaving a uterine sister’s daughter, and a son and
a daughter of a consanguine sister, as shown 1n the followimng diagram :—

I
US. C.

—

D (3/15) S (8/15) D (4/15)

The uterme sister has only one descendant , her share therefore 18 1/8, The con-
sanguine sister, having two descendants, counts as two consangume sisters, and her
share therefore 19 2/3 [Tab. of Sh. No. 12]. This leaves the residue 1/6, and since there
18 no residuary among the Roots, the residue will go to the uterme sister and consangume
sister by Return. The hypothetical shares will therefore be—

uterme sister .. . 1/6=1/8 increased to 1/6
consanguine sister . 2/3=4/6 » » 4/6
The uterme sister’s share 1/5 will pass to her daughter.

The consanguine sister’s share 4/6 will be divided between her son and daughter,
the son taling 2/3X4/6=8/15, and the daughter 1/3 x 4/5=4/15.

[According to AbuYusuf, the whole estate will go to the children of the consangusne
sister, the son taking 2/3, and the daughter 1/3.]

(e) A Sunm Mahomedan dies leaving four grandnephews 81, 82, 83, and 84, and
3 grandnieces, D1, D2, and D3, as shown 1n the following diagram .—
} R '
UB. Us.  “CB. o.lk.

| )

b b | b
I
|

S

S

( I |

|
SO T

As there are two claimants in the uterine group, the collective share of the uterine
brother and sister 1s 1/3, and this will pass to D1 and 81, each taking 1/8.

This leaves a residue 2/3, and this 18 to be divided in the first mmstance between the
consangumne brother and sister as residuaries according to the number of claimants
descended from each of them.

I
|
1

Y

(n) Akbar Ali v. Adar Bib (1931) 58 Cal. 366, 130 1. C. 878, ('31) A. C. 166,

S. 62
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The consanguine brother, having two claimants descended from him, counts as
two males or four females., The consanguine sister, having three claimants descended
from her, counts as 3 females. The residue will therefore be divided mto seven parts,
the consanguine brother taking 4/7x2/3=8/21, and the consangume sister ‘aking
3/7x2/3=6/21.

The consangwune brother’s share 8/21 will be divided between hus two descendants
§2 and D2, 82 being a male taking 2/3x8/21=16/63, and D2 being a female taking
1/3x8/21=8/63.

The consanguine sister’s share §/21 18 to be divided in the first instance between
her son and her daughter. The son, having two claimants descended from him, counts
as two malcs or four females  The daughter, having only one claimant descended from
her, counts as one female, The son will thercfore take 4/5x6/21=8/35, and the
daughter will take 1/5x6/21=2/35.

The son’s share 8/35 will be divided between his two children 83 and D3 according
to the rule of the double share to the male, 83 taking 2/3 X 8/35=16/105, and D3 taking
1/3 x 8/35==8/105. !

The daughter’s share 2/35 will pass to her son S4

The shares will therefore he— .

DI-1/6, SL=1/6, $2=16/63, D2 =8/63; $3=16/105, D3=8/105, and Si=
2/35. The total of these shares 1s unity.

[According to Abu Yusuf, the whole property will be divided among the con-
sanguine groups to the entire exclusion of the uterines, so that 82, 83, and $4 will cach
take 2/8 or 1/4, and D2 and D3 will each take 1/8.]

Class IV of Distant Kindred.

63. Order of succession.—(1) If there are no Distant
Kindred of the first, second, or third class, the estate will
devolve upon Distant Kindred of the fourth class in the order
given helow [Sir. 56-58] :—

(1) Paternal and maternal uncles and aunts of the deceased,
other than his full and consanguine paternal uncles who are
Residuaries.

(2) The descendants hs 1. s, of all the paternal and mater-
nal uncles and aunts of the deceased, other than sons h.l. s.
of his full and consanguine paternal uncles (they being
Residuaries), the nearer excluding the more remote.

(8) Paternal and maternal uncles and aunts of the parents,
other than the full and consanguine paternal uncles of the father
who are Residuaries.

(4) The descendants h. 1. s. of all the paternal and mater-
nal uncles and aunts of the parents, other than sons, h. 1. s.
of the full and consanguine paternal uncles of the father (they
being Residuaries), the nearer excluding the more remote.
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(5) Paternal and maternal uncles and aunts of the grand-
arents, other than the full and consanguine paternal uncles of
the father’s father who are Residuaries.

(6) The descendants h. 1. s. of all the paternal and mater-
nal uncles and aunts of the grandparents, other than sons
h.1. s. of the full and consanguine paternal uncles of the father’s
father (they being Residuaries), the nearer excluding the more
remote.

(7) Remoter uncles and aunts and their descendants in
like manner and order.

(2) Of the above groups each in turn must be exhausted
before any member of the next group can succeed.
Doctrine of Abu Yusuf —The only difference between the two disciples as regards

succession of the Distant Kindred of the fourth class 18 as to the allotment of shares
ymong the descendants. See scc 65 below.

64. Uncles and aunts.—To distribute the estate among
the uncles and aunts of the deceased, proceed as follows : —

(1) First, assign 2/3 to the paternal side, that is, to
paternal uncles and aunts, even if there be only one such,
and 1/3 to the maternal side, that is, to maternal uncles and
aunts, even if there be only one such.

(2) °Next, divide the portion assigned to the paternal
side, that is, 2/3 of the estate, among

(a) full paternal aunts in equal shares ; failing them,
among

(b) consanguine paternal aunts in equal shares ; and,
failing them, among

(c) uterine paternal uncles and aunts, according to
the rule of the double share to the male.

(8) Lastly, divide the portion. assigned to the maternal
side, that is 1/3 of the estate, among

(a) full maternal uncles and aunts; failing them
among

(b) consanguine maternal uncles and aunts; and,
failing them, among

(c) uterine maternal uncles and aunts, according to
the rule, in each case, of the double share, to the
male.

Ss.
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S. 64 (4) 1If there be no uncle or aunt on the paternal side,
the maternal side will take the whole. Similarly, if there be
no uncle or aunt on the maternal side, the paternal side will
take the whole. ¢

Ser, 56, 56,
Note that no claimant on the paternal side excludes any claimant on the maternal
side, and no claimant on the maternal side excludes any claxmant on the paternal side.

Note particularly that full paternal uncles and consangumne paternal uncles are
Residuaries. Hence we are not concerned with them here.

Doctrine of Abu Yusuf—There 18 no difference between the two disciples as regards
the succession of uncles and aunts

Illustrations.
Full paternal aunt .. . . 2/3=6/9
(@) 23 {Cona paternal aunt .. . .. (excluded by full
paternal aunt)
Full maternal uncle . . .o 2[3%x1[3=2/9
1/3 {Full maternal aunt . . .o 1/3x1/3=1/9
Cons. maternal uncle .. . o (excluded by full
maternal uncle
and aunt)
b 2/3 f Cons. paternal aunt .. . . . 2/3
(b) 2f: L Ut. paternal uncle .. .. . .. (excluded by cons.
paternal aunt)
1/3 Full maternal aunt . . . o 1/3
© 23 {Ut. paternal uncle .. . . 2[3%2(3=4/9
Ut. paternal aunt . . 1/3%2/3=2/9
13 {Full maternal uncle .. . . 2/3x1/3=2/9
. Full maternal aunt .. . . 1/3x1/3=1/9

Note.—The result would be the same 1f the deceased left a uterine maternal uncle
and aunt nstead of a full maternal uncle and aunt.

(d) 2/3  Ut. paternal aunt 2/3=6/9
13 {C’om. maternal uncle .. . 2/83x1/3=2/9
Cons. maternal aunt .\ .. .. 1/83%x1/3=1/9

Rules of succession.—The prosent“section 18 based upon the following rules :—

(1) If there are claimants on the paternal side, together with claimants on the
maternal side, the former will take collectively 2/3, and the latter 1/3,
and each side will then divide its own collective share according to the
rule of the double share to the male.

(2) Among claimants on the same side, those of the full blood are preferred to
those of the half blood, and consanguine relations are preferred to uterine
relations,

Order of priority—The uncles and aunts may belong to the paternal side or they
may belong to the maternal side.” The two sides inkerit fogethier, and no claimant on
either Gide excludes any claimant on the other side. The order of succession among
the uncles and gunts of the deccased is explained in the Table on p. 72 below.
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65. Descendants of uncles and aunts.—If there are no
uncles or aunts of the deceased, the estate will devolve upon
the descendants of uncles and aunts, other than sons how
low soever of full paternal uncles and consanguine paternal
uncles who are residuaries. To distribute the estate among
these relations, proceed as follows [Sir. 56-58] :—

(1) Furst, assign 2/3 to the paternal side, that is, to des-
cendants of paternal uncles and aunts, even if there be only
one such, and 1/3 to the maternal side, that is, to descendants
of maternal uncles and aunts, even if there be only one such.

(2) Next, divide the portion assigned to the paternal
side, that is, 2/3 of the estate, among—

(a) full paternal uncles’ daughters; failing them,
among

(b) full paternal aunts’ children ; failing them, among

(c) consanguine paternal uncle’s daughters; failing
them, among

(d) consanguine paternal aunt’s children ; and failing
them, among

(e) children of uterine paternal uncles and aunts,
the division among the members of each of the five groups

above to be made as among Distant Kindred of the first class
[see sec. 58].

Note that (a) excludes (b), the reason being that (a) are children of residuaries (full
pateal uncles), while (b) are children of distant kindred (full paternal aunts).

Note also that a full paternal uncle’s son and a consanguine paternal uncle’s son
are residuaries ; hence they do not find any place i the above list.

(8) Lastly, divide the portion assigned to the maternal
side, that is, 1/3 of the estate, among—

(a) children of full maternal uncles and aunts ; fajling
them, among

(b) children of consanguine maternal uncles and
aunts ; failing them, among

(c) children of uterine maternal uncles and aunts,

S. 65
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the division among the members of each of the three groups
above to be made as among Distant Kindred of the first class
[see sec. 58].

(4) If there be no children of paternal uncles and aunts,
the children of maternal uncles and aunts will take the
whole. Similarly, if there be no children of maternal uncles
and aunts, the children of paternal uncles and aunts will
take the whole,

(5) If there be no children either of paternal uncles and
aunts or of maternal uncles and aunts, the estate will be divided
among their grandchildren on the same principle. Failing
grandchildren, it will be divided among remoter descendants,
the nearer degree excluding the more remote.

The order of succession on each side is based on certamn rules which are set forth
below immediately after the illustrations.

Doctrine of Abu Yusuf.—The only difference between the two disciples as to the
successton of descendants of uncles and aunts 1s that, according to Abu Yusuf, the portion
assigned to each side 1s to be divided among the claimants per capita according to the
rule of the double share to the male.

Illustrations.

—

(a) The claimants a1e those indicated 1n the lowest Iine of the following diagram —

Full pat. uncle (A) Full pat. uncle (B)
son (S1) daughter (D1)
daughter daughter

daughter (D2) son (S2)

Here the first ine in which the sexof the ancestors duffers 18 the second lye of
descont. Therefore S1 takes 2/3, and DI takes 1/3. Therefore, the sharo of D2 15 2/3
and that of 8215 1/3.

According to Abu Yusuf, D2 being a female will take 1/3, and S2 being a male will
take 2/3.

(b) Suppose the survaving relatives to be as shown in the last line of the following
diagram :—
Full pnt.‘uncle (A) Full pat.I uncle (B) Full pat. aunt (C)
son son daughter

son daughter son

I |
daughter (D1) son (S1) daughter (D2)  daughter (D3)
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Here all the descendants are equal indegree ; and they are also the same in blood,
that 18, they are all descendants of uncles and aunts of the full blood. But D1 is a child
of a regduary (full paternal uncle’s son’s son), while S1, D2, and D3 are children of dis-
tant kindred. Therefore D1 excludes S1, D2, and D3, and she will take the wholo estate
[see below *“ Rules of Succession’’].

Suppose now that the surviving relations are S1, D2, and D3. In that case the
distribution will be as follows —-

Hero the sexes differ first in the first line. As B has two claimants descended from
him, he will count as two males or four females. C, having only one claimant descended
from her, will count as onc female. The estate will therefore be divided into five parts
of which B will take 4/5 and C 1/5.

B’s share 4/5 will be divided among his two descendants S1 and D2 according to
the rule of the double portion to the male, so that S1 will take 2/3 X 4/5=8/15, and D2
w;ll take 1/3x4/5=4/15 C’s share 1/5 will descend to D3. Hence—

S1=8/15, D2=4/15, and D3=1/5=3/15.
[According to Abu Yusuf, the shares will be 1/2, 1/4 and 1/4 respectively.]

' Rules of succession among descendants.—To distribute tho estate among
descendants of uncles and aunts, apply the following rules 11 the order 1n which they are
gwven below —

Rule (1).—The nearer degree excludes the more remote.

Rule (2).—1f both the paternal and maternal sides are represented, two-thirds are
assigned to tho paternal side and one-third to the maternal side.

Rule (3) —Among claimants on the same side, those of the whole blood are preferred
to those of the_half blood, and consanguine relations are preferred to uterme relations.
{This rule applies both to the paternal and maternal sides, and 1t 1s to be applied separately
to each side.] o e

Rule (4).—Among claimants on the paternal side, the children of residuaries are
preferred to those of distant kindred, [Thus a full paternal uncle 18 a residuary ; his
daughters, therefore, would be the children of a residuary, and they would be preferred
to the daughters of a full paternal aunt who 1s a distant kinswoman. Similarly, a con-
sangume paternal uncle 1s a residuary ; his daughters therefore would be daughters of
aresiduary, and they would be preferred to the daughters of a consanguine paternal
aunt., Agam, a full paternal uncle’s son 18 a residuary ; his daughters therefore would be
chuldren of a residuary, and they would be preferred to the daughters of a full paternal
uncle’s daughter. Upon the same principle the Haughters of a consangune paternal
uncle’s son would be preferred to the daughters of cosangume paternal uncle’s daughter.
This rule cannot apply to relations on the maternal side, because none of the maternal
uncles 18 a residuary. ]

Rule (5).—After ascertaiming which of the relations are entitled to succeed, the
portion assigned to the paternal side 18 to be distributed among the members of that
side as among Distant Kindred of the first class [sec. 58]. The portion assigned to the
maternal side 18 also to be distributed according to the same principle [sec. 58],

The whole of sec. 65 is based on the above rules.

Order of priority among descendants.—The descendants of uncles and aunts may
belong to the paternal side or they may belong to the maternal side. The two sides
snherit together, and no claimant on either side excludes any claimant on the other side.
The Table given on the next page shows at a glance all uncles and aunts of the deceased
and their descendants up to the third generation,

S. 65
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66. Other Distant Kindred of the fourth class.—If there
dre no descendants of uncles and aunts, the estate will devolve
upon other Distant Kindred of the fourth class in the order
of succession given in sec. 63 above, the distribution among
higher uncles and aunts being governed by the principles
stated in sec. 64, and that among their descendants by those
stated in sec. 65 [Sir. 58].

E.—Successors unrelated in blood.

67. Successor by contract.—In default of Sharers, Resi-
duaries, and Distant Kindred, the inheritance devolves upon
the ¢ Successor by contract,” that is, a person who derives
his right of succession under a contract with the deceased in
consideration of an undertaking given by him to pay any fine
or ransom to which the deceased may become liable.

Sur. 13; Hedaya, 517. The right of inheritance by reason of Wala dealt with
n this section 1s taken away by the Slavery Act, 1843,

68. Acknowledged kinsman.—-Next in sucdession is the
“ Acknowledged Kinsman,” that is, a person of unknown
descent in whose favour the deceased has made an acknowledg-
ment of kinship, not through himself, but through another.

Such an acknowledgment confers upon the “Acknow-
ledged Kinsman > the right of succession to the property
of the deceased, subject to bequests to the extent of the
bequeathable third, but it does not invest the acknowledgee
with all the rights of an actual kinsman.

oSir. 13, The kinship acknowledged must be kinship through another, that 1s, through
the deceased’s father or his grandfather. Thus, a person may acknowledge another
to be his brother, for that 1s kinship through the futher (0). But he may not acknowledge
another to be his son, for that 18 kinship through &imself. The acknowledgment by the
deceased of a person as his son or daughter stands upon & different footing altogether
and it 18 dealt with in the chapter on * Parentage.”

69. Universal legatee—The next successor is the
“ Universal Legatee,” that is, a person to whom the deceased
has left the whole of his property by will.

Sir. 13. It is to be noted that the prohibition against bequeathing more than one-
third of the net assets exists only for the benefit of the heirs. Hence a bequest of the
whole will take effect if the deceased has left no known heir (p).

(0) Tagore Law Lectures, 1873, pp. 92-93. , (» B%mféf Mahomedan Law of Inheritance,

Ss.
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70. Escheat—On failure of all the heirs and successors
above enumerated, the property of a deceased Sunni Mahe-
medan escheats to the Crown. ,

8w 13. The rule of pure Mahomedan law m this respect 1s different, for, according
to that rule the property does not devolve upon Government by way of inheritance
as ultimus hares, but falls mto the bast-ul-mal (public treasury) for the benefit of
Musalmans.

F.—Miscellaneous.

71. Step-children.—Step-children do not inherit from step-
parents, nor do step-parents inherit from step-children.

Sce Macnaghten, Precedents of Inheritance, No. xa1.

72. Bastard—An illegitimate child is considered to be
the child of its mother only, and as such it inherits from
its mother and her relations, and they inherit from such
child (g).

Illustration.

[A Mahomedan female of the Sunni sect dies leaving a husband and an illegitimate
son of her sister. The husband will take 1/2 and the sister’s son, though illegitimate,
will take the other 1/2 as o distant kinsman, being 1elated to the deceased though his
mother . Bafatun v. Bime Khanum (1903) 30 Cal. 683 ]

Anllegitimate chuld does not iherit from its putative father or hus relations, nor

do they ihent from such child,

73. Missing persons.—When the question is whether a
Mahomedan is alive or dead, and it is proved that he has
not been heard of for seven years by those who would naturally:
have heard of him if he had been alive, the burden of provmg
that he is alive is on the person who affirms it.

Under the Hanafi law, a nussing person 13 to be regarded as alive till the lapse of
ninoty years from the date of hus birth,  But 16 has been held by a Full Bench of the
Allahabad High Court that this rule 1s only a rule of evidence, and not one of succession,
and 1t must thereforo be taken as superseded by the provisions of the Indian Evidence
Act (r). The present section reproduces, with some verbal alterations, the provisions
of 8. 108 of the Evidence Act

(¢) 'Tagore Law Lectures, 1873, p 1 673, 63 I C, 286, ("21) A. A. 175. See Also

(r) Mazhar Al v Budh bmyh (1884) 7 Al Moolla Cassm v Moolla Abdul (1905) 33
207 , Mavray v. Abdul Wakud (1921) 43 All Cal 173, 178, 821 A 177
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CHAPTER VIII.
SHiA LAw oF INHERITANCE.

Work of highest authority : Sharaya-ul-Islam.—The most authoritative text-
book of the Shia law 1s Sharaya-ul-Islam (s), the whole of which has been translated into
French by M. Querry under the title Droit Musalman. The Second part of Bailhe's
Digest of Mahomedan Law, with the exception of the last book, 1s composed, as the
author tells us 1n the Introduction (p. xxv1), of translations from Sharaya-ul-Islam.
This Digest 18 referred to as Bailhe, II,

74. Division of heirs.—The Shias divide heirs into two
groups, namely, (1) heirs by consanguinity, that is, blood
relations, and (2) heirs by marriage, that is, husband and wife.

75. Three classes of heirs by consanguinity.—(I) Heirs
by consanguinity are divided into three classes, and each
class is sub-divided into two sections. These classes are
respectively composed as follows :—

I. (1) Parents;
(ii) children and other lineal descendants h.l.s.

II. (i) Grandparents h.h.s. (true as well as false) ;

(i) brothers and sisters and their descendants
h.ls.

ITI. (i) Paternal, and (i1) maternal, uncles and aunts,
.of the'deceased, and of his parents and
grandparents h.h.s., and their descendants
h.ls. -

(2) Of these three classes of heirs, the first excludes
tu. second from inheritance, and the second excludes the
third. But the heirs of the two sectlons of each class succeed
together, the nearer degree in each sectlon excluding the more
remote in that section [Baillie, II, 276, 280, 285].

As to the distribution of estate among the heirs, see s, 83 ¢t seq.

Iliustrations.
[(a) A Shia Mahomedan dies leaving a daughter’s son, & father’s mother, and a
full brother.
By Hanafi law the father’s mother as a sharer will take 1/6, and the full brother as

a residuary will take 5/6 ; the daughter’s son, being a distant kinsman, will be entirely
excluded from inheritance.

(3) Agha Aly Khan v, Altaf Hasan Khan (1892) mad Ibrahum (1925; 47 Al 823, at pp.
14 All, 429, 460 ; Aziz Bano v. Muham- 828, 820, 836, 89 I O, 690, ('25) A. A, 720.

Ss.
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By Shia law the daughter’s son, being an heir of the first class, will succeed to
the whole inheritance in preference to the father’s mother and the full brother, both o
whom belong to the second class of heirs.

1
(b) A Shia Mahomedan dies leaving a brother’s daughter and a full paternal uncle.

By Hanafi law the full paternal uncle, being a residuary. will take the whole property
to the exclusion of the brother’s daughter who 18 a distant kinswoman.

By Shia law the brother’s daughter, being an heir of the second class, will succeed
in preference to the full paternal uncle who belongs to the third class of hers.

(¢) A Sha Mahomedan dies leaving a full paternal uncle’s son and a mother’s
father.

By Hanafi law the full paternal uncle’s son, being a residuary, will succeed to the
whole estate to the entire exclusion of the mother’s father who 1s a distant kinsman.

By Shia law the mother’s father, being an heir of the second class, will succeed 1n
preference to the full paternal uncle’s son who belongs to the third class of heirs.

(d) A Shia Mahomedan dies leaving (1) a father, (2) a mother, (3) a daughter,
(4) a son’s son, (6) a brother, and (6) a paternal uncle. Which of these relations are
entitled to succeed ?

Here the first four relations belong to the first class of heirs, the fifth belongs to the
second class, and the sixth belongs to the third class. The fifth and sixth are therefore
excluded from inheritance. The father and mother belong to the first section of Class
I, and they are both equal 1n degree. The daughter and son’s son belong to the second
section, and of these two the daughter, being nearer in degree, excludes the son’s son.
The only person therefore entitled to inherit are the father, the mother, and the
daughter.

(e) The surviving relations are (1) a grandfather, (2) a grandmother, (3) a great
grandfather, (4) a brother, and (5) a brother’s son. Here all the relations belong to the
second class of heirs, the first three belonging to the first section of that class, and the
last two to the second section. The grandfather and grandmother exclude the great
grandfather by reason of the rule that the nearer in each section excludes the more
remote. For the same reason the brother excludes the brother’s.son. The only persons
therefore entitled to inherit are the grandfather, the grandmother and the brother.]

Note that parents do not exclude children, but inherit with them. If there be no
children, parents inherit with grandchuldren. Simularly, in the second class, brothers
and sisters do not exclude grandparents, but inherit with them. If there be no brotters
or sisters, the grandparents inherit with the chuldren of brothers and sisters. In the
same way in the third class paternal uncles and aunts do not exclude maternal uncles
and aunts, but inherit with them.

The above illustrations exemplify the fundamental distinction between the Sunm
and the Shia Law of Inhentance. Under the Sunni law, distant kindred are postponed
to sharers and remduaries (s. §4) ; under the Sha law, they inherit with them. The
Sunnis prefer agnates to cognates: the Shias prefer the nearest kinsman, whether they
be agnates or cognates. In fact, the Shia law does not recognize any separate class of
heirs corresponding to the * distant kindred ”* of Sunni law. All heirs under the Shia
law are either sharers or residuaries (s. 77).

76. Husband and wife.—The husband or wife is never
excluded from succession, but inherits together with the nearest
heirs by consanguinity, the husband taking 1/4 or 1/2, and the
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«wife taking 1/8 or 1/4 under the conditions mentioned in the
Table of Sharers on page 79 below.

»
As to the disability of a childless widow to succeed to her husband’s immovable
property, see sec. 99 below.

77. Table of Sharers—Shia Law.—(I) For the purpose
of determining the shares of heirs, the Shias divide heirs into
two classes, namely, Sharers and Residuaries. There is no
separate class of heirs corresponding to the *“ Distant Kindred ”
of Sunni law.

(2) The Sharers are nine in number. The Table on
page 79 gives a list of Sharers together with the shares assigned
*to them i Shia law.

(3) The descendants h. L. s. of Sharers are also Sharers.

Of the mine sharers mentioned 1n the Table, the first two are heurs by affimty. The
next three belong to the first class of heirs by consanguimty (s 75], and the remaimng
four belong to the second class There are no sharers in the third class of heirs.

Note that the true grandfather h. h. s., the true grandmother h, h. s., and the son’s
daughter h. 1. s., who are sharers according to Sunni law, are not sharers, but residuares,
according to Shia law.

It 18 very important to note that the descendants of sharers are also sharers. This
refers, of course, to the descendants of the (1) daughter, (2) uterine brother, (3) uterine
sister, (4) full sister, and (5) consanguine sister. It does not refer to the descendants,
if they can be called descendants at all, of the husband, wife, father or mother, The
Shia jurists are not concerned with the descendants of these four relations

78. Residuaries.—(I) All heirs other than Sharers are
Residuaries.

(2) The descendants h. 1. s. of Residuaries are also
Residuaries. :

® Thus sons, brothers, uncles and aunts, are all residuaries, Their descendants,
therefore, are also residuaries For example, » son’s daughter, being a descendant of
a residuary (son), 18 also a residuary.

Of the mne shares mentioned in the Table of Sharers, there are four who inherit
sometimes as sharers, and times as residuaries. These are the (1) father, (2) daughter,
(3) full mster, and (4) consanguine sister. As to the last three, 1t 18 to be observed that
where any one of them would have, 1f living, inherited as a sharer, her descendants would
inherit as sharers, and if she would have inherited as a residuary, her descendants would
inkerit as residuaries (sec. 82).

79. Distribution of property.—(I) If the deceased left
only one heir, the whole property would devolve upon that
heir, except in the case of a wife. If the only heir be a wife
she i8 entitled to no more than her Koranic share (one-fourth)
and the residue (three-fourths) escheats to the Crown.

76-79
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Baillie, 11, 262. 'The reason of the exception in the case of a wife 1s that she 1s not,
entitled to the surplus by Return, not even 1f there be no other heir. If she 13 the
sole heir, she takes 1/4, and the surplus passes to the Imam, now the Crown. Areer
Al 15 of opinion that there being no machinery now to take charge of the Imam’s share,
the surplus should pass to the wife [Ameer Ali, 5th ed, Vol II, p. 123, f. n. (3)].

If the only heir be a sharer, e.g., & husband, he takes s Koranic share (one-half)
as & sharer, and the residue by Return. 1f the only heir be a residuary, e g, a brother,
he takes the whole estate as a residuary. As to Sunm law, see sec. 53.

(2) If the deceased left two or more heirs, the first step
in the distribution of the estate is to assign his or her share to
the husband or wife. The next step is to ascertain which
of the surviving relations are entitled to succeed, and this is
to be done with the help of the rules laid down in sec. 75. The
estate (minus the share of the husband or wife, if any) is then
to be divided among those entitled to succeed according to
the rules of distribution applicable to the class to which they
belong (ss. 83-97).

Note that the husband or wife, as the case may be, 1s always entitled to succeed
whatever bo the class to which the other claimants belong. The husband and wife
always 1nhent as sharers, their shares bemng respectively 1/4 and 1/8 when there 1s &
lineal descendant, and 1/2 and 1/4 when there 18 no hineal descendant. Since there
are no lineal descendants either in the second or third class of heirs, 1t follows that when

the husband or wife succeeds with the heirs of the second or third class, he or she takes
hus or her full share, that s, the husband takes 1/2, and the wife takes 1/4. '

80. Principle of representation—The cardinal principle
underlying the rules of the Shia law of inheritance is the
principle of representation. According to that principle the
descendants of a deceased son represent the son, and take the
portion which he, if living, would have taken. Similarly,
the descendants of a deceased daughter represent the daughter,
and take the portion which she, if living, would have takeh.
The same is the case with the descendants of a deceased brother,
a deceased sister, a deceased uncle, and a deceased aunt (t).

The principle of representation is not confined in its
operation to descendants only. It applies in the ascending
as well as in the descending line. Thus great-grandparents
take the portion which the grandparents, if living, would
have taken : and the father’s uncles and aunts take the portion
w]lliich the deceased’s uncles and aunts, if living, would have
taken.

The application of this principle 1s shown in secs. 83, 85, 87, 88, 91 and 92.

\J
() Aga Sheralls v, Bai Kulsum (1908) 32 Bom. 640, 647, 548, 858,
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TABLE OF SHARERS—SHIA LAW [Sec. 77.]

( Baille, TI, 271-276, 381.)

Normal share
[ - Share as varied by
Sharers. | ! of two | Conditions under which the special circum-
! of one | or more share 18 mhented. stances,
! ' collec-
I tively '
| i

1. Hushand ’ /4 | When there 19 a lineal dcscon-11/2 when no such
| ! dant descendant.
| !

o 2. Wife .18 1/8 |When thete 1s a lneal descen-1/4 when no such
. “ E dant descendant.

3. Iather (n) i 1/6 . |When there 1s a lneal descen-|[If there be no lineal
[ ; ‘ dant. descendant,  the
| [ ! father mhents as

i i a residuary.]
| | y
4. Mother 1/6 | (a) When there 19 a lincal des-|1/3 m other cases.
j cendant , o1
: (b) when  theie are two or
' mote full or consanguine
[ brothers, or one such bro-
. ther and two such sisters,
| or four such swsters, with
! the father.
5  Daughter 1/2 ’ 2/3 1 When no son. [With the son she
) ! takes as a resi-
! ’ duary.|
) ]
6. 7 Uterine | E
brother ' 1/6 i 1/3 |When no parent, or hneal des-
7. or suster 1 .| cendant [see s. 75].
i
8.8 Full sister . 1/2 | 2/3 | When no parent, or lincal des-|The full sister takes
| cendant, or full brother, or] as a residuary
father’s father [sce ss. 75, 88)] with the full
brother and also
with the father’s
father : see 8. 88.]
9. Consan- 1/2 2/3 | When no parent, or lineal des-[The consanguine
guine 81s- cendant, or full brother or| sster takes as a
ter. sister, or consanguine brother| residuary with the

or father’s father |see ss. 75,
88].

consanguine bro-
ther and also with
the father’s

father : see s. 88.]

Note.—The descendants h. 1. s. of sharers are also sharers [sec. 77.]

(4) As to the father's ezira rights as Sharer, see ss. 95 and 97,

S. 80
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a

First paragraph.—This does not mean that gra by a pred d son whent
with sons or that granddaughters by a predeceased daughter inherit with daughters.
Grandchildren succeed only 1n default of children : see sec. 83 below.

(4]
81. Stirpital succession.—Succession among descendants
in each of the three classes of heirs (sec. 75) is per stirpes, and
not per capita (v).
This 18 repeating 1n other words the principle of representation described m the
last section. Thus suppose & Shia dies leaving two grandsons GS1 and GS2 by a pre-

deceased son 4 and a grandson GS3 by another predeceased son B, as shown in the
following diagram :—

Deceased

I I
4 B
|

as1 I(l 14) 052' (1/4) @83 (1/2)

By Shia law the estate 1s to be notionally divided first among the two sons 4 and
B, 80 that each takes 1/2. A’s share 1/2 descends to his two sons GS1 and Gi§2, each
taking 1/4. B’s share 1/2 passes to his son GS3. The division, in other words, 18
according to the stocks, and not according to the clamants. By Sunm law GS1, GS2
and G383 take per capula, that 1s, each takes 1/3 without reference to the shares which
their respective fathers, if living, would have taken. Under the Shia law A4's two sons
represent A and stand in his place, and B’s son represents B and stands in his place.  Under
the Sunni law there is no such representation (scc. 42).

The above is an example of succession per stirpes among the descendants of sons.
The descendants of daughters, brothers, sisters, uncles, aunts, granduncles and grand-.
aunts also succeed per sttrpes . sce secs, 83, 87, 91 and 92.

82. Succession among descendarts.—The descendants of
a person who, if living, would have taken as a Sharer, succeed
as Sharers. The descendants of a person who, if living, would

have taken as a Residuary, succeed as Residuaries.
.

This follows necessarily from the principle of representation described in sec. 80.
Thus suppose & Shia dies leaving & fyll brother’s daughter and a uterine brother’s son
a8 shown in the following diagram :—

| |
Full brlother Uterme lbrother
Daughter (5/6) Son (1/8)

The uterine brother, had he survived, would have taken as a sharer his Koranic
share 1/8 [see Table of Sh., No. 8]. The full brother, had he survived, would have taken
5/6 as a residuary. The uterme brother’s son, being the descendant of a sharer, will
succeed as a sharer, and representing as he does his father, take his father’s share 1/6,
The full brother’s daughter, being the descendant of & remduary, will succeed also as a
residuary, and representing as sho does her father, take her father’s portion 6/6. Under

: (v) Aga Sheralli v. Bas Kulrum (1908) 32 Bom. 640,
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the Sunni law, both a full brother’s daughter and a uterine brother's son are distant
kindred of the third class. According to Imam Muhammad, the former would take 5/6,
and the latter 1/6 exactly as in Shia law [see sec. 62]. According to Abu Yusuf, the
férmer entirely excludes the latter [see notes to sec. 61, ¢ Doctrine of Abu Yusuf "],

Having described the mode of distribution in seo. 79, and having explained the
principle of representation in sec. 80, and 1ts two corollaries 1n secs. 81 and 82, we
proceed to enumerate the special rules by which succession in each of the three classes
of heirs mentioned 1 sec. 75 is govetned.'

Distribution among Heirs of the First Class.

83. Rules of succession among heirs of the first class,—
The persons who are first entitled to succeed to the estate of a
deceased Shia Mahomedan are the heirs of the first class
along wath the husband or wife, if any [sec. 79 (2)]. The first
class of heirs comprises parents, children, grandchildren,
and remoter lineal descendants of the deceased. The parents
inherit together with children, and, failing children, with
grandchildren, and, failing grandchildren, with remoter lineal
descendants of the deceased, the nearer excluding the more
remote [sec. 75]. Succession in this class is governed by the
following rules :—

(1) Father—The father takes 1/6 as a Sharer if there is
a lindal descendant ; as a residuary, if there be no lineal des-
cendant [see Tab. of Sh., No. 3].

(2) Mother.—The mother is always a Sharer, and her
share is 1/6 of 1/3 [see Tab. of Sh., No. 4].

(8) Son.—The son always takes as a Residuary.

(4) Daughter—The daughter inherits as a Sharer, unless
there is a son in which case she takes as a Residuary with
him according to the rule of the double share to the male
[see Tab. of Sh., No. 5].

(5) Grandchildren—On failure of children, the grand-
children stand in the place of their respective parents,
and they inherit according to the principle of representation
described in secs. 80, 81, and 82, that is to say—

(i) the children of each son take the portion which their
father, if living, would have taken as a Residuary,
and divide it among them according to the rule of
the double share to the male ;

Ss.
82, 83
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S. 83 (ii) the children of each daughter take the portion which
their mother, if living, would have taken either as a
Sharer or as a Residuary and divide it among them
also according to the rule of the double share to the
male.

(6) Remoter lineal descendants.—Succession among re-
moter lineal descendants is governed by the same principle
of representation, that is to say, great-grandchildren take
the portion which their respective parents, if living, would
have taken, and divide it among them according to the rule
of the double share to the male, and great-great-grandchildren
take the portion which their respective parents, if living,
would have taken, and divide it among them also according
to the same rule.

Baullie, 11, 276-279.

Mode of distribution among husband or wafe and hewrs of the first class —
first, assign his or her sharo to the husband or wifo [see Tab. of Sh, Nos 1.2],
neat, ussign their shares to such of the claimants as can inherit as sharers only ,
neat, divide the residue, if any, among the residuaries ;
lastly, »f there be no 1esiduary, and the sum total of the shates 1s less than umty,
apply the Doctrine of Return as stated in secs 93 to 96; and 1f the sum
total excecds umty, proceed as stated n sec. 97,

Illustrations.
(a) Husband o . . . 1/2 (as sharer)
Mother . . . 1/3 (as sharer)
Father . .. .. .. .. 1/6 (as residuary)

Note.—Under the Sunni law, the mother takes 1/3x1/2=1/6, and the father 1/3
as a residuary [sce Tab of Sh, Sunm law, No. 5].

(b) Wefe . . . . .. 1/4 (as sharer)
Mother . .. . . .. 1/3 (as sharer)
Father v 5/12 (as residuary)

<
Note.—Under the Sunm law, the mother takes 1/3x3/4=1/4, and the father 1/2
© a8 a residuary [see Tab. of Sh., Sunm law, No. 5).

(c) Father . . .. o .. 1/6 (as sharer)
Mother . . . . .. 1/6 (as sharer)
Son . . .. 2/3 (as residuary)

Note.—-If instead of a son, there was a son’s daughter, she would have taken 2/3 as
representing her father.

(d) Father . .. . . « 1/6 (as sharer, because there
are daughters) *
Mother . .. . . .. 1/6 (as sharer)

2 daughters .. .. .. . .« 2/3 (as sharers)



SHIA LAW OF INHERITANCE, 83

Note.—The shares would be the same if we substitute daughters’ sons or daughters’
daughters for daughters.

(e) A Shia dies leaving a grandson GS1 and a granddaughter GD1 by a pre.
deceased son 4, a granddaughter GD2 by another predeccased son B, a
grandson GS2 and a granddaughter GD3 by a predeceased daughter X, and
a grandson GS3 by another predeccased daughter Y, as shown in the follow-
g diagram —

Deceased

| I | |
4@ (2/6) X (1/6) Y (1/8)

@s1(2/9) 6D |(1/9) GLQ 2/8)  G82(1/9) G],|)3(1/18) G‘!S'3(1/6)

Here the two daughters X and Y, if living, would have taken as residuaries with
the two sons 4 and B according to the rule of the double share to the male, so that 4
and B woufd each have taken 2/6, and X and ¥ would each have taken 1/6.

A’s share 2/6 will pass to his son and daughter according to the 1ule of the double
share to the male, so that GS1 will take 2/3 X 2/6=2/9, and GD1 will take 1/3x2/6=1/9.

B’s share 2/6 will pass to his daughter GD2.

X’s share 1/6 will be divided between her son and her daughter according to the rule

of the double share to the male, so that G82 will take 2/3x1/6=1/9, and GL3 will
take 1/3x1/6=1/18.

Y’s share 1/6 will pass to her son GS3.

Thc.shares will thus be 2/94-1/9+4-2/6-+1/9+1/18+1/6=1.

According to the Hanafi law GS1, GD1 and GD2 are residuaries, and they exclude
@82, GD3, and GS3 who are d. k. GS1 will take 1/2, and GD1 and GD2 will each take 1/4.

* If 1n the case put above, the deceased left also a wife, the wife will first take her
share 1/8, and the remamng 7/8 will be divided among the six grandchildren in the same
proportions, '

Dustribution among Heurs of the Second Class.

84. Rules of succession among heirs of the second class.—
If there are no heirs of the first class, the estate (minus the
share of the husband or wife, ifrany) devolves upon the heirs
of the second class. The second class of heirs comprises
grandparents h.h.s. and brothers and sisters and their
descendants h.ls. [sec. 75]. The rules of succession among the
heirs of this class are different according as the surviving
relations are—

(1) grandparents h.h.s., without brothers or sisters or
their descendants ;

(2) brothers and sisters or their descendants, without
grandparents or remoter ancestors ;

Ss.
83, 84
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(8) grandparents h.h.s., with brothers and sisters or their
descendants.

o
The first case 13 dealt with in sec. 85. The second case 18 dealt with in secs. 86 and
87. The third case is dealt with in sec. 88.

85. Grandparents h.h.s., without brothers or sisters or
their descendants.—If there are no brothers or sisters, or
descendants of brothers or sisters, the estate (minus the share
of the husband or wife, if any) is to be distributed among
grandparents according to the following rules :—

(1) If the deceased left all his four grandparents
surviving, the paternal grandparents take two-thirds, and
divide it between them according to the rule of the double share
to the male, and the maternl grandparents take 1/3, and divide
it equally between them, as shown below :—

2/3{l‘ather‘a father .. 2/3%2[3=4/9=8/18
Father’s mother . 1/3x2/3=2/9==4/18
1 Mother’s father . . . 1/2x1/3=1/6=3/18

f {Mother’a mother N . 1/2%x1/3=1/8=3/18

(2) If there is only one grandparent on the paternal
side, he or she takes the entire 2/3. Similarly, if there is only
one grandparent on the maternal side, he or she takes the
entire 1/3, as shown below :—

(a) Father’s father . . . .23

Mother’s father . .
Mother’s mother . { 1/3 (each taking 1/6)

(b) Father’s father 23 2/3x2/3=4/9
Father’s mother } ’ . ” 1/3x2/3=2/9
Mother’s mother 1/3 ‘ =3/9

(¢) Father’s father . o . .23
Mother’s mother . . o138

(8) If there are no grandparents, the property will
devolve according to the same rules upon remoter ances-
tors of the deceased, the nearer excluding the more remote.

Baille, II, 281, 283,
86. Brothers and sisters, without any ancestor.—If the

deceased left no ancestors, but brothers and sisters of
various kinds, the estate (minus the share of the husband or
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wife, if any) will be distributed among them according to the
?ame rules as those in Hanafi law. The said rules are as
ollows :—

(i) Brothers and sisters of the full blood exclude consanguine brothers and sisters.

(ii) Uterine brothers and sisters are not excluded by brothers or sisters either full
or consanguine, but they mherit with them, their share being 1/3 or 1/6 according to
their number [see Tab. of Sh., Nos. 6 and 7].

(1) Full brothers take as Residuaries, so do consanguine brothers.

(iv) Full sisters take as sharers [see Tab. of Sh., No. 8], unless there be a full brother
in which case they take as Residuaries with him according to the rule of the double
share to the male. Consangumne sisters also take as sharers [see Tab. of Sh., No. 9]
unless there be a consangume brother with them in which case they take as Residuaries
with him according to the same rule.

Baillie, IT, 280.

Illustrations.

Note.—The shares of the several hewrs i the following illustrations are the same
both in Sunni and Shia law, The ilustrations are given to famibarize the student
with combinations of heirs that are common in Shia law :—

(a) Husband . . . . . .. 1/2 (as sharer)
Full (or cons,) suster .. . .. . .. 1/2 (as sharer)
(b) Wife .. . . .. . .. .. 1/4 (as sharer)
* Full brother .. . . . . .. 3/4 (asresiduary)
(c¢) Husband.. . . . . . .. 1/2 (as sharer)
Full brother .. .. . . 23x(1/2)=1/3
Fullsster .. s.. .. .. 13x(1/2)=1 /e}(“ romduarics)
»
(d)y Wife .. . .. . .. . .. 1/4 (as sharer)
Ut, brother .. . . . .. .. 1/8 (assharer)
Cons, Brother .. * . .. .. 2/3x(7/12)=7/18} _
Cons, sister .. .. .. .. 1/3x(712)=7/g6f (® reciduerics)

87. Descendants of brot.'he;rs and sisters, without any
ancestor—If there are no brothers or sisters of any kind,
and noancestors, but there are children of brothers and sisters,
the estate (minus the share of the husband or wife, if any)
will devolve upon them according to the principle of represen-
tation described in secs. 80, 81, and 82, that 1s to say—

(1) The children of each full or consanguine brother will
take the portion which their father, if living,
would have taken as a Residuary, and they will
divide it among them according to the rule of
the double share to the male; and the children

Ss.
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S. 87 of each full or consanguine sister will take the
portion which their mother, if living, would
have taken either as a Sharer or as a Residuary,
and they will divide it among them according
also to the rule of the double share to the male.

(2) The children of each uterine brother will take the
portion which their father, if living, would have
taken as a Sharer, and they will divide it equally
among them; and so will the children of each
uterine sister.

(3) Tf there arc no children of brothers or sisters, the
estate will devolve upon the grandchildren of
brothers and sisters according to the principle of
representation, that is to say, the grandchild-
ren of full or consanguine brothers and sisters
take the portion which their respective parents,
if Iiving, would have taken and divide 1t among
them according to the rule of the double share
to the male, and the grandchildren of uterine
brothers and sisters take the portion which
their respective parents, if living, would , have
taken, and divide it equally among them
without distinction of sex.

Buillie, 11, 284,

lustiations,
(o) Hushand 1/2 (as shater)
U7t brother's daughter 1/6 (as shaver, hemg her father’s portion)
Full brother’s daughter . 1/3 (as residuary, being her father’s portion)
Cons. brother’s son . 0 (excluded by full brother’s daughter)
[}

(b)  Suppose the clammants to be as shwn i the second Iine of the following diagram,
that 1s to say,~-
two sons and a daughter of a full brother, Bl .
a daughter of another full brother, 52 ;
a son and a daughter of a utermne brother, UB,
a daughter of a uterine sister, US,

Bl I(l /) B2(1/3) UB [(1 %) US ([ 16)
| | |

[ I |
SUs2 p D2 S8 D3 D

@/15) (2/15) (115) (1)3) (/12) (112) (1j6)

Y g
(2/3 as residuaries) (1/3 a8 sharers)
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First, assign their respective shares to the brothers and sisters thus .—
UB and US .. . .. 1/3 (as sharers), each taking 1/6 ;
Bl and B2 .. . .. 2/3 (as residuaries), each taking 1/3.

Next assign portions to their children thus .—
US’s share 1/6 will go to her daughter D4 ;
UB’s share 1/6 will be divided equally between 83 and D3, each taking 1/12,
B2’s share 1/3 will go to his daughter D2 ;

B1’s share 1/3 will be divided among Ius two sons and his daughter according
to the rule of the double sharo to the male, so that S1 will take 2/5 X 1/3 ==
2/15, 82 will also take 2/15, and D1 wll take 1/5x1/3=1/15.

The shares will thus be 2/154+-2/1641/15-+1/341/12+1/12+1/6=1.

Suppose that in the case put above the children of the brothers and sisters had
all predeceased the propositus, and that S1 had left a son and a daughter, that §3 also
had left a son and a daughter, and the remaining five nephews and nieces had each left
a son. In that case the share of S1, that is, 2/15, would be divided between his son and
his daughter according to the rule of the double share to the male, the son taking
2/3%x2/15=4/45, and the daughter 1/3x2/15=2/45. The sharc of $3, that s, 1/12,
would be divided equally between his son and daughter, they being descendants of a
wterine brother, so that cach would take 1/24. The sons of 82, D1, D2, D3, and D4,
would take their respective parents’ portion

88. Grandparents and remoter ancestors with brothers and
siste?s or their descendants.—(1) If the deceased left grand-
parents, and also brothers or sisters, the estate (minus the
share of the husband or wife, if any) is to be distributed among
grandparents and brothers and sisters, according to the
following rules : —

(a) A paternal grandfather counts as a full or consan-
guine brother, and a paternal grandmother
counts as a full or consanguine sister.

(b) A maternal grandfather counts as a uterine brother,
and a maternal grandmother counts as a uterine
sister.

(2) On failure of grandparents, the remoter ancestors
of the deceased stand in the place of the grandparents through
whom they are respectively connected with the deceased. On
failure of brothers or sisters, their descendants stand in the
place of their respective parents.

Baillie, IT, 281, 301-392; Wilson, sec. 468.

Ss.
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The effect of the above rules 18 that when among heirs of the second class you find
a single brother or sister, full, consanguine or uterine, what you have to do is to
substitute for grandparents so many brothers and sisters according to the above rules,
and then assign shares to grandparents as if they were so many brothers and sisters,
a8 18 done in the following illustrations -—

(a) Paternal grandjather( =full brother) . 28
Full sister .. .. .13

Note—Hero the full sister takes as a residuary with the paternal grandfather,
the latter being counted as a full brother.
(b) Paternal grandfather (=consanguine brotber) .23
Consanguine sister .. . . 13

Note.—Here the consanguine sister takes as a residuary with the paternal grand-
father, the latter being counted as a consanguine brother,

(¢) Uterine brother .. .. s
Maternal grandmother(—ut alster) e } 1/3 (each taking 1/6)
2 full swslers .. . . .. .+ 2/3 (a8 sharers)

Note.—Here the maternal grandmother countsas a uterine sister, so that the
case is the same as if we had a uterine brother and a uterine sster ;
these take 1/3 between them as sharers.

(d) Full brother .. . .. .. . .. 4[18
Full sister .. . . .. 218 .
Father's father (= =full brother) . 4/18 [ 2/3 as resduaries.
Father’s mother (=full sister) .. 2/18
Mother's father (=ut. sister) . . o1 /6 1/3
Mother’s mother (=ut. sister) .. % /3 s sharbrs.

Note.—First substitute brothers gnd sisters for grandparents, so that we have 2
full brothers, 2 full sisters, one uterine brother and one uterine sister.
The uterine brother and sister take 1/3 between them as sharers. The
residue 2/3 is to be divided between full brothers and 2 full sisters as
residuaries according to the rule of the double share to the male. Each
brother therefore takes 2/6x2/3=4/18, and each swster 1/6X2/3=
2/18, The result would be the same if instead of a full brother and a
full sster in the above case, there were a consanguine brother and a
consanguine sister. ‘

(e) Uterine brother = 1/9)
Ulerine sister = 1/9\ 1/3 as sharers,
Mother's mother ( —uterme smter) = 1/9

Father’s father (=con. brother) ..
Father’s mother (=con. smter)
Con, sisler .. .

1 /61 2/3 as residuaries.
1/6)

([l ll

Note.—Substitute ‘ uterine sister >’ for * mother’s mother ”, so that we have one
uterine brother and two uterine sisters. Next as there is a consanguine
sister, substitute ‘ consanguine brother’ for ¢ father’s father’’ and
* consanguine sister '’ for *‘ father’s mother.”” The uterine brother and
the two uterine sisters take collectively 1/3 as sharers, The residue 2/3 is
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to be divided between one consanguine brother and two consanguine
sisters as residuaries according to the rule of the double share to the

Ss.
88, 89

male. The brother therefore takes 2/4X2/3=1/3, and each sister takes
1/4x2/3=1/86.

(f) Husband . . 12

Father's father (= iull brother) . . . . .

Full brother .. . .. N } 1/2 as residuaries, each taking 1/4
(g) Wife .. .. .. . .. .. 1/4

Uterine suster . . . . 2

Uterine brother .. -+ +1/3 as sharers, each taking 1/9

Maternal grandfather (=ut. brother)

Paternal grandfather . . . .. 5/12 (as residuary)

Note.—In the above case, 1t is all the same whether you count the paternal grand-
, father as a full brother or as a consangume brother; in either case he
takes as a resduary.

(h) Full brother’s son .. v .. 1/2 (beng his father’s share)
Father’s father (=full brother) . oo 12

Note.—The above illustration is taken from Baillie, II, pp. 327-328, 392.
Distribution among Heirs of the Third Class.

B89. Order of succession among heirs of the third class.—
(1) 1If there are no heirs of the first or second class, the estate
(minus the share of the husband or wife, if any) devolves
upon the heirs of the third class in the order given below :—

(1) Paternal and maternal uncles and aunts of the
deceased.

(2) Their descendants h. 1. s., the nearer in degree
excluding the more remote.

(8) Paternal and mafernal uncles and aunts of the
parents,

(4) Their descendants h. L. s., the nearer in degree
excluding the more remote.

(5) Paternal and maternal uncles and aunts of the
grandparents.

(6) Their descendants h. 1. s., the nearer in degree
excluding the more remote.

(7) Remoter uncles and aunts and their descendants
in like order.
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(2) Of the above groups each in turn must be exhausted
before any member of the next group can succeed.

Exception.—If the only claimants be the son of a full
paternal uncle and a consanguine paternal uncle, the former.
though he belongs to group (2), excludes the latter who is
nearer and belongs to group (1).

Baillie, II, 285.286, 329-332.

Excepton to sub-sec (2) —The Shias are the followers of Al Ali was a cousin of
the Prophet. Ho was also the son-in-law of the Prophet, having been married to his
favourite daughter Fatima. The Shias mamntan that on the death of the Prophet the
Cahphate (successorship to tho Prophet) ought to have gone first to Aly, on the ground
that he was the nearest male heur of the Prophet. But the Prophet had also left.a consan.
guine paternal uncle (named Abbas), and Ali was but a cousin of the Prophet, bomng the
son of a full paternal uncle (Abu Talib) of the Prophet. Al therefore could not be the
nearest male heir, unless the son of a full paternal uncle was entitled to succeed mn
preference to a consangwne uncle. To uphold, however, the claim of Ali and that of the
lmeal descendants of the Prophet through Fatima, the Shias had to hold that the son
of a full paternal uncle was entitled to succeod m preference to a consangume paternal
uncle, and this accounts for the exception to sub-sec (2) above.

No sharers un the third class of hewrs.—Tho heurs of the third class are all residuaries.
There 18 no sharer among them as will be seen on referring to the Table of Sharers given
above.

90. Uncles and aunts.—To distribute the estate among
uncles and aunts proceed as follows :—

(1) First, assign 2/3 of the estaté to the paternal side,
that is, to paternal uncles and aunts, even if there
be only one such, and 1 /3 tothe maternal side, that
is, to maternal uncles and aunts, even if there be
only one such.

(2) Neat, divide the portion assigned to the paternal
side (that is 2/3 of the estate) among the paternal
uncles and aunts exactly as if they were brothers
and sisters of the deceased, that is to say :—

(i) assign to uterine paternal uncles and aunts—

(a) if there be two or more of them, 1/3 to be equally
divided among them ;

(b) if t|here be only one of them, 1/6;
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(i) divide the remainder among full paternal uncles
and aunts according to the rule of the double
share to the male, and, fasling them, among
consanguine paternal uncles and aunts according
to the same rule.

(8) Lastly, divide the portion assigned to the maternal
side, among the maternal uncles and aunts as
follows : —

(i) assign to uterine maternal uncles and aunts—

(a) if there be two or more of them, 1/3 to be
equally divided among them ;

(b) if there be only one of them, 1/6;

(1) divide the remainder equally among full maternal
uncles and aunts, and, failing them, among
consanguine maternal uncles and aunts.

(4) 1If there be no uncle or aunt on the maternal side,
the paternal side takes the whole. Similarly,
if there be no uncle or aunt on the paternal side,
the maternal side takes the whole.

Baille, II, 285, 286, 329.

Note.—In working out examples, proceed in the order given in this section.

(a) (Full pat. upcle .. 5/6x2[3=5/9
2/34*Cons. pat uncle . =0 (excluded by full pat. uncle)
LUt pat. uncle .. 1/6x2/3=1/9
Full mat. encle . 5/6X1/3=5/18
1/34 Cons. mat. uncle . =0  (excluded by full mat. uncle)
L Ut. mat. uncle . lj6><l/3=l/18
(b) 013{Full pat. aunt .23
“I" U Cons. pat. uncle .. 0 (excluded by full pat. aunt)
1/8 Ut mat. aunt .13
(e) Full pat, uncle .. 2/3 (takes a double share, bemg a male)
Full pat. aunt .13
(d) Full mat. uncle .. 5/6
Ut. mat. uncle .. 1/6 (being only one)
Cons. pat. uncle .. =
© 2/3{ 'ons. pat. uncle 5/6x2/3=5/9
Ut. pat. uncle .o 1/6x2/3=1/9

1/3 Ut mat. aunt . =1/3

S. 9%
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2/3x4/9=8/27
\1/3x4/9=4/27

"}1/3 X2/3=2/0 (cach taking .. 1/6x2/9=1/27

(f) Full pat. uncle .. _
2/3 {Full pat. aunt . .}2/3X2/3“4/9
14 Ut. pat. uncles

2 Ut. pat. aunts

1/3{1 Ut. mat. uncle .. .. . .. ..o 1/2x1/3=1/8
1 Ut. mat. aunt .. . . 1/2x1/3=1/6
8/2744/27+2/94+1/6+1/6=1
(8) Full mat. uncle .. 1/2
Full mat, aunt .. 1/2

Note.—Maternal uncles and aunts take equally without distmnction of sex.

(h) Ut. mat. uncle
Ut. mat. aunt
Full mat, uncle
Full mat, aunt

’ '}1/3, each taking 1/6
’ ’}2/3, each taking 1/3

Note—The above result 18 mn accordance with rule (3) above, namely, that full
maternal uncles and aunts take equally without distinction of sex. This proposition,
however, 18 not free from doubt. There 1s another possible view, namely, that full
maternal uncles and aunts take equally only if there are no uterine maternal uncles
and aunts [as m 1ll. (g)], and that 1if there be any such uncles or aunts (as 1 the above
llustration), they take according to the rule of the double share to the male. Ac-
cording to this view, the full maternal uncle in tho above illustration 18 entitled to
2/3x2/3=4/9, and the full maternal aunt to 1/3x2/3=2/9. The same remarks apply
to consangume maternal uncles and aunts. See Bailhe, II, pp. 285-286, and Querry’s
Translation of the Sharya-ul-Islam, ss. 214-219 ; Ameer Al, 5th ed., Vol. II, pp. 1£9-120.

91. Descendants of uncles and aunts.—If there are mno
uncles or aunts of any kind, children of deceased uncles and
aunts take the portion of their respective parents according
to the principle of representation described in secs. 80,81 and 82,
the children of each full or consanguine paternal uncle or aunt
dividing their parent’s share among thein according to the
rule of the double share to the male, and the children of each
of the remaining uncles and aunis, that is, of uterine paternal
uncles and aunts, and of maternal uncles and aunts, whether
full, consanguine or uterine, dividing their parent’s share
equally among them.

If there are no children of uncles and aunts, the grand-
children of uncles and aunts take the portion of their respective
parents according to the same principle.

Baille, 11, 287,

Note~In working out examples, first ascertain the hypothetical shares of uncles
and aunts.
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(a) The surviving relations are—
a son and a daughter of a unterine paternal uncle, and
a daughter of a full paternal aunt, as shown in the following diagram :—

Ut. pat. u:ncle (1/6) Full pai:;. aunt (5/6)

son (1|/12) dauglllter (1/12) dauglllter (5/6)

The uterine uncle takes 1/6. The aunt of the full blood takes the residue 5/6. The
uterine uncle’s share 1/6 is to be divided equally between his son and daughter.
The aunt’s share 5/6 goes to her daughter.

(b) Paternal uncle’s son .. .. 2/3 (the portion of the paternal side)
Maternal aunt’s son . . 1/3 (the portion of the maternal side)
(c) The surviving relations are (w)—
‘a great-granddaughter of a full paternal uncle, D1 ;
a great-grandson and a great-granddaughter of another such uncle, S1 an:i
D2;
a great-granddaughter of a full paternal aunt, D3 ;

| [
Full pat. un:cle (2/6) Full pat. uncle (2/5) Full pat. aunt (1/5)
N
b ) 4
[

| | [
D1 (2/5) 81 (4/15) D2 (2/15) D3
The two uncles take each twice as much as the aunt, so that each uncle takes 2/6
gnd the aunt takes 1/6. The fiest uncle’s share 2/5 goes to his descendant DI.

The second uncle’s share 2/5 18 to be divided between his two descendants S1 and
D2 according to the rule of the double share to the male, so that S1 takes 2/3Xx2/6=
4/15, and D2 takes 1/3X2/6=2/15.

The aunt’s share 1/5 passes to her descendant D3.
According to Hanafi law, the shares wil} be as stated in ill. (b) to sec. 65 above.

92. Other heirs of the third class.—If there are no des-
cendants of uncles or aunts, the estate will devolve upon
the other heirs of the third class in the order of succession
given in sec. 89, the distribution among higher uncles and
aunts being governed by the principles stated in sec. 90, and
that among their descendants being governed by the principles
stated in sec. 91.

Baillie, 11, 287, 331, 332.
(w) Aga Sheralli v. Bat Eulsum (1908) 32 Bom. 640

Ss.
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The  Return > and the ¢ Increase.”

93. Doctrine of “ Return. "—1If there is a residue left after
satisfying the claims of Sharers, but there are no Residuaries
wn the class to which the Sharers belong, the residue reverts,
subject to the three exceptions noted in secs. 94, 95 and 96, to
the Sharers in the proportion of their respective shares.

Baullie, 11, 262

Note —In working out examples, follow the rules given m the notes appended to 1ll.
(f) and 1l (1) to sec. 63.

(a) Mother . . .. 1/6 increased to 1/4
Daughter .. . 1/2=3/6 » 3/4
Brother . . .. 0 (excluded, as being an heir of the second
class). .
Note.—By Hanafi law, the brother would have taken the residue 1/3
(b) Mother . 16 increased to 1/6
Father .. 1/8 . 1/6
Danghter . .o 1/2=3/6 » 3/5
Note —By Hanafi law, the father would have taken the residue 1/6 as a residuary.
(c) Ut sister . 1/6 1increased to 1/4
Con. sister . .. 1/2=3/6 ’ 3/4

Note.—Ballie, II, 335-336 If there was a full sister 1nstead of a consanguine sister,
tho uterine mister would have been excluded from participating 1 the Refyrn. See
sec. 96 below.

94. Husband and wife and “ Return”.—Neither the hus-
band nor wife is entitled to the Return.if there is any other
heir. If the deceased left a husband, but no other heir, the
surplus will pass to the husband by Return. If the deceased
left a wife, but no other heir, the wife will take her share 1/4,
and the surplus will escheat to the Crown; in other words,
the surplus never reverts to a wife.

Baille, II, p. 262. See sec. 79 and tl'xe notes thereto.

(a) Wife .. . .. .. 1/8 = 5/40
Father .. .. . .. 1/6 mcreased to 1/5 % (7/8) = T/40
Mother .. . R V() » 1/6%(7/8) = 7/40
Daughter . .. 1/2=3/8 " 3/5X%(7/8) =21/40

Note.—By Hanafi law, the residue 1/24 would go to the father as a residuary.

(b) Husband .. . oo 1/4 = 4/16
Father .. .. .. .. 1/8 increased to 1/4x(3/4) = 3/16
Daughter .. . 1/2=(3/6) " 3/4x(3/4) = 9/16

Note.—By Hanafi law, the residue 1/12 would go to the father as a residuary.
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95. Mother when excluded from “ Return”.—If the decea-
sed left a mother, a father, and one daughter, and also—

(a) two or more full or consanguine brothers, or
(b) one such brother and two such sisters, or
(e) four such sisters,

the brothers and sisters, though themselves excluded from
inheritance as being heirs of the second class, prevent the
mother from participating in the Return, and the surplus
reverts to the father and the daughter in the proportion of
their respective shares. This is the only case in which the
mother is excluded from the Return.

Bailhe, IT, 272, 317-318, 365, 386.

Mother .. . . .. 1/6 = 4/24
Father .. .. . 1/6 increased to  1/4 <(5/6)= 5/24
Daughter . .o 1/2=3/6 " 3/4X(5/6)=15/24
2 full brothers .. . . 0 (excluded).

96. Uterine brothers and sisters when excluded from
“Return”.—If there are uterine brothers or sisters, and also
full sigters, the uterine brothers and sisters are not entitled
to participate in the Return, and the residue goes entirely
to the full sisters. This rule does not apply to consanguine
sisters. Consanguine sisters and uterine brothers and sisters
divide the Return in proportion to their shares.

Bailhe, I, 335-336.

(a) Uterine brother .. .. .. =1/6
Full sister . . .. 1/2 (as sharer) +1/3 (by Return)=>5/6

(b) Uterine brother ..

YL
h tak
Uterine sister . } 1/3,'eac taking 1/

Full suster . .. 1/2 (as sharer) +1/6 (by Return)=2/3
() Wife .. .. .. .. 1/4=3/12

Uterine suster .. .. .o 1/6=2/12

Full sister .. .. .. 1/2 (as sharer) 4+1/12 (by Return)=17/12

Note.—The wife is not entitled to the ““ Return' (sec. 94). The uterine sister 1s
excluded from the ““ Return * by the full sister, and the latter takes the whole ‘* Return.”

Consanguine sister.—There 1s a conflict of opinion whether a consanguine sister

. is entitled to the whole “ Return’ in the absence of a full sister. The author of the

Sharaya-ul-Islam 18 of opinion that she 1s not. The author of the Kafi 1s of opimion
that she is. See sec. 93, 1ll. (c).

Ss.
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Ss. 97. Doctrine of “Increase.’—The Sunni doctrine of
9,91A Increase is mot recognized in the Shia law. According
to the Shia law, if the sum total of the shares exceeds unity,
the fraction in excess of the unity is deducted invariably from

the share of—

() the daughter or daughters ; or
(b) full or consanguine sister or sisters.
Baillie, I, 263, 306.

(a) Husband S 14=312 =3/12
Daughter ... 1/2=6/12 reduced to (6/12—1/12)=>5/12
Father .. .. . 1/8=2/12 =2/12
Mother .. e L 1/6=2/12 =2/12

13/12 1

Note.—Hero the excess over umty 1s 1/12, and this 18 to be deducted from the
daughter’s share,

(b) Husband . 1/4=3/12 =3/12
2 daughters .. 2/3=8/12 reduced to (8/12—3/12) =b/12 (each 5/24)
Father .. .. 1/6=2/12 =2/12
Mother .. .. 1/6=2/12 =2/12
16/12 1
(o) Husband. . . 1/2=3/8 =3/6=1/2
2 full (or cons.)
sisters .. 2/3=4/6 reduced to (4/6—1/6) =3/6=1/2 (each 1/4)
/6 .
(d) Husband .. .12
Uterine swster or brother ~ 1/6 ¢
Full (or cona.) sister .. 1/2 reduced to (1/2—1/6)=1/3
/6

Reason of the rule.-~The reason of the rule laid down 1n this section is stated to be
thataince a full sister, when co-existing with uterines, getsthe full benefit of the “Return”
(sec. 93),16 18 but fair that when the sum totalof the shares exceeds umty, she should bear
the deficit. But what then of the consanguine sister ? Acoording to the Sharaya-ul-
Islam, a consanguine sster is not entitled to the whole * Return’ when she co-exists
with uterines. Why then should ske bear the deficit ?

97A. Escheat.—On failure of all natural heirs, the estate
of a deceased Shia Mahomedan escheats to the Crown (x)

Baillie, IT, 301, 362-363. See sec. 79.
() Mussammat Ehursardi v. Secretary of Stat (1926) 5 Pat. 539, 04 1. C. 433, ('26) A. P. 821.
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Miscellaneous.

98. Eldest son.—The eldest son, if of sound mind, is
exclusively entitled to the wearing apparel of the father,
and to his Koran, sword and ring, provided the deceased has
left property besides those articles.

Baulle, 11, 279.

99. Childless widow.—A childless widow takes no share
in her husband’s lands, but she is entitled to her one-fourth
share in the value of trees and buildings standing thereon,
as well as in his movable property including debts due to him
though they may be secured by a usufructuary mortgage or
otherwise. *

Baillie, IT, 295, Mir Allyv. Sajuda Begum (y); Umardaraz Ali Khan v. Wilayat

Ali Khan (z) ; Muwzaffar Alu v Parbaty (@) ; Aga Mahomed Jaffer v. Koolsom Beebee (b) ;
Durga Das v. Nawab Alv Khan (c) ; Syed Ali v. Syed Muhammad (d).

The expression “lands” in this section 1s not confined to agricultural land only,
1t 1includes lands formung the site of buldings (e).

100. Tllegitimate child—An illegitimate child does not
inherit at all, not even from his mother or her relations, nor do
they inhgrit from him.

Baillie, IT, 305; Sahebzadee Begum v. Hunmut Bakadoor (f).

() (1897) 21 Mad 27. 522,

(2) (1896) 10 All 169 (d) (19’8)7PM 420 (28)A P. 441,

() (1907) 29 A]I 040. (e) (1897) 25 Cal, 9, supra.

(b) #(1897) 2 f) (13«9) 10 w n 512, 8.¢. on review (1870)
(¢) (1926) 43 All 5.,7 931 C 19, (zo) A A 125,

98-100
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CHAPTER IX.

WiLLs.

Works of authority: Hedaya and Fatawa Alamgiri (Balllie).—The leading
authority on the subject of wills 18 the Hedaya (Guide), which was translated from the
original Arabic into Persian by four Maulvis or Mahomedan lawyers and from Persian
into English by Charles Hamulton, by order of Warren Hastings, when he was Governor-
General of India. The Hedaya was composed by Sheikh Burhan-ud-Din Al who flour-
1shed 1n the twelfth century. The author of the Hedaya belonged to the Hanafi School,
and 1t 18 the doctrines of that school that he has principally recorded 1n that work. The
Fatawa Alamgiry 18 another work of authority, and 1t has been accepted by the Courts
in India a8 well as by the Privy Council as of greater authority than the Hedaya. It
was compilea n the seventeenth century by command of the emperor Aurungzeh
Alamgir, It 18 “a collection of the most authoritative futwas or expostions of law
on all points that had been decided up to the time of its preparation.” The law there
expounded 18 again the law of the Hanafi scct, as the Mahomedan sovereigns of India
all belonged to that sect. The first volume of Badlie’s Digest of Mahomedan law 1s founded
chiefly on that work. Both the Hedaya and Fatawa Alamgu deal with almost all topies
of Mahomedan law, except that the Law of Inheritance 1s not dealt with in the Hedaya.
The roferences to the Hedaya in this and subsequent chapters arc given to the pages of
Mr. Grady’s Edition of Hamlton’s Hedaya. The first volume of Baille's Digest 18
reforred to a8 *“ Bailhe.” Tho leading work on Shia law 1s Sharaya-ul-Islam, for which
see the prehminary note to sec. 74 above.

101. Persons capable of making wills.—Subject to-the limi-
tations hereinafter set forth, every Mahomedan of sound mind
and not a minor may dispose of his property by will.

Hedaya, 673, Balhe, 627, ‘ ,

Majority under Mahomedan law.—The age of majority as regards matters other than
marriage, dower, divorce and adoption, 18 now regulated by the Indian Majonty Act IX
of 1875. Sec. 3 of the Act declares that a person shall he deemed to have attained majorty
when he shall have completed the age of eighteen years. In the case, however, of a minot
of whose person or property a guardian has been appointed, or of whose property'the
superintendence has been assumed by & Court of Wards, the Act provides that the age
of majonty shall be deemed to have heen attained on the minor completing the age of
twenty-one years.

Minority under the Mahomedan law terminates on completion of the fifteenth year ;
therefore, before the passing of Act IX of 1875, a Mahomedan who had attained the age
of fifteen years was competent to make a valid disposition of lus property (Ameer Ali,
4th ed,, Vol. I, pp. 42-43). But this rule of Mahomedan law, so far as regards matters
other than marnage, dower and divorce (adoption not being recogmzed by that law),
must be taken to be superseded by the provisions of the Majority Act, for the Act extends
to the whole of British India (sec. 1), and applies to every person domiciled 1n British
India (sec. 3). Hence minority in the case of Mahomedans, for purposes of wills, gifts,
wakfs, etc., terminates not on the completion of the fifteenth year, but on completion
of the eighteenth year (g).

(9) * Compare Bav Gulab v. Thakorelal (1912) 36 Bom. 622,171 C 86.
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Shia law : suicide.—A will made by a person after he has taken poison, or done
*any other act towards the commission of suicide, 18 not valid under the Shia law:
Bailhe, 11, 232. In Mazhar Husen v. Bodha Bibs (h), the deceased first made s will,
and afterwards took powon. It was held that the will was vahd, though he had
contemplated suicide at the time of making the will.

102. Form of will immaterial—A will (wasiyyat) may be
made either verbally or in writing.

Writing not necessary.—'* By the Mahomedan law no wnting 1s required to make a
will valid, and no particular form, even of verbal declaration, 18 necessary as long as the
intention of the testator 1s sufficiently ascertamned” (7). In a case before the Prnivy
Council & letter written by a testator shortly before lus death and containing directions
as to the disposition of huis property, was held to constitute a valid will (). The mere
fact that a document 18 called tamlik-nama (assignment) will not prevent 1t from operating
28 & will, if 1t possesses tho substantial charactenstics of a will (k). But where a Maho-
‘medan execute;l a document which stated, * I have no son, and I have “adopted my
nephew to succeed to my property and title,” 1t was held by the Privy Council that the
document did not operate as a will. Nor did 1t operate as a gift, for there was no delivery
of possession to the nephew by the deceased (/). The fact that the donor reserves the
usufruct for humself does not render the transaction a will (m).

A Mahomedan will, though in wnting, does not requre to be signed (%) ; nor, even
if signed, does 1t require attestation (o). The reason 1s that a Mahomedan will does
not require to be 1n writing at all.

Oral will, proof of —The burden of establishing an oral will 18 always a very heavy
one ; 1t must be proved with the utmost precision, and with every circumstance of tyme,
and place (p).

L)

103. Bequests to heirs.—A bequest to an heir is not valid
unless the other heirs consent to the bequest after the death
of the testator (¢). Any single heir may consent so as to
bind his own shage (7).

Explanation.—In determining whether a person is or is
not an heir, regard is to be had, not to the time of the execution
ofethe will, but to the time of the testator’s death.

Illustrations,

[(a) A Mahomedan dies leaving him surviving a son, a father, and a paternal
grandfather. Here the grandfather 18 not an “heir,” and a bequest to um will be
valid without the assent of the son and the father.,

(h) (1898) 21 All 91 [()ut(hlMemunwlll];b’ambmv Mahomed

() Mahomed Atta] v. Ahmed Buksh (1876) 25 1919) 48 Bom 641, 49 I ¢ 637 [Cutchi
W R 121, emon will),

(3) Mazhar Husen v. Bodha Wbt (1898) 21 All (p) Venkat Rao v. Namdeo (19312 681. A 862,
91 133 1.C. 711, ("31) A. P

(k) Smad Kasum v. Shasta Bibi (1875) 7 N (9) Ghulam Mo hammad. V. Ghumm Hugawn

. P 813, Ishry Singh ¥ Baldeo (1884) (1982) b9, IA 74, 54 All 08, 138 I1.C.

11 TA. 185 141-148, 10 Cal 792, 800-802 454, (32)A C 81; Shek Muhammad v.

() Jeswunt bmg]ea v. Jet Smgyeo(1844) 3M I Slulc Imamuddin (1866) 2 B H, C 60,
A, 245,258, Macnaghten p. 124, case 54 Ahmad v Bay Bubs (1016) 41 Bom 377

(m) Mohammad v Fakhr Jahan (1922) 40 1 A, 39 I C 83 [Bhagdari property) ; Muhar-
13? 44 All. 301, 68 I C. 264, ('22) A.PC o&? IAclt SVB B«(lrka)t Al (1931) 12 Lah. 286,

(n) Aubw Biby v. Alauddin (1906) 28 All, 715 (r) Salayjee v. Fatima 10 3 g. 60, 63,

(0) In re Aba Satar (1905) 7 Bom. L R. 568 7 1. C, 763, ("22) A c 3\)1 [P Cl.

Ss.
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(b) 4, by his will, bequeaths certain property to his father’s father. Besides the
father’s father, the testator has a son and a father living at the time of the will. The’
father dies in the lifetime of 4. The bequest to the grandfather cannot take effect, un.
less the son assents to it, for the father being dead, the grandfather is an * heir "’ at the
time of 4’s death.

(c) A, by s will, bequeaths certain property to his brother. The only relatives
of the testator living at the time of the will are a daughter and the brother. After the
date of the will, a son 18 born to 4. The son, the daughter and the brother all survive
the testator. The bequest to the brother 13 valid, for though the brother was an expect-
ant heir at the date of the will, he 18 not an ““ heir ’ af the death of the testator, for he 13
excluded from inheritance by the son. If the daughter and the brother had been the
sole surviving relatives, the brother would have been one of the heirs, in which case
the bequest to him could not have taken effect, unless the daughter assented to it:
Baullie, 626 ; Hedaya, 672,

(d) A bequeaths property to one of hs sons as his executor upon trust to:
expend such portion thereof as he may think proper ““ for the testator’s wilfare hereafter
by charity and pilgrimage,”” and to retain the surplus for his sole and absolute use. The
other sons do not consent to the legacy. The bequest 13 void, for 1t 13 ““1n reality an
attempt to give, under colour of a 1ehigious bequest,”” a legacy to one of the heirs: Khajoo-
roomssa v, Rowshan Jehan (1876) 2 Cal. 184, 3 1. A 291, If the bequest had been ex-
clusively for religious purposes, and 1if those purposes had been sufficiently defined, it
would have been valid to the extent of the bequeathable third.

(e) A Mahomedan leaves him surviving a son and a daughter. To the son he
bequeaths three-fourths of his property, and to the daughter one-fourth. The daughter
may not consent to the disposition, and she 18 entitled to claim a third of the property as
her share of the inheritance , see Fatuna Bibee v. Ariff Ismailjee (1881) 9 C. } R. 66.]

Hedaya, 621, Baillie, 625, as to Explanation. Under the Mahomedan law a bequest
to an heir 18 not vahd without the consent of the other heirs (s). The policy of that law
18 to prevent a testator from mterfering by will with the course of devolution of property
according to law among his hetrs, although he may.give a specified portion, as much
as a third, to a stranger (f). The reason 1s that a bequest in fatour of an heir would
be an mjury to the other heirs, as 1t would reduce their share, and ** would consequently
induce a breach of the ties of kindred *’ (Hedaya, 671). But it cannot be so if the other
heirs, * having arrived at the age of majority,” consent to the bequest. The consent
necessary to give effect to the bequest must be given after the death of the testator, for
no heir 18 entitled to any mterest in the property of the deceased in his lifetime. The
fact that an heir consenting to a bequest to a co-heir is an msolvent at the time when
the consent is given, is immaterial, thie consent 1s effective all the same ().

Where a bequest 13 made {o an heir subject to a condition which 1s void as being re-
pugnant to the Mahomedan law, e.g.,, that the legatee shall not alenate the property
bequeathed, and the other heirs consent to the bequest, the legatee will take the property
absolutely as he would have done if he were a stranger (v). Simlarly where a bequest
is made to an heir subject to the condition that in the event of his death the property shall
go to X, and the other heirs assent to the legacy, the condition attached to the legacy
being void, he will take the property absolutely (w). See sec. 138 below.

(s) Bafatun v, Bdaiti Khanum (1908) S0 Cal, 59 1. C. 296,
3, Abdul Karws v, Abdul Qayum (1906) 28 All.
[0)] Khajoorm“m v. Rowohtm Jehan (1876) 2 4

106, 3 1. A, 201, 807, (w) Naanr Al v, Sughra Biba (1920) 1 Lah 802,
(u) Anz-une Awa V. Chiene (1920) 42 AlL 593, ] 541 C. 853,
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Bequests to heirs and non-heirs,—See notes to sec, 104 under the same head. Ss.

Bequest of 1 .—A bequeaths the rents of a house to one of his sons for life, 103, 104
and after his death to a charitable society for the benefit of the poor The other sons
do not consent to the legacy. The bequest to the son being void for want of assent of
the other sons, the subsequent bequest to charity also fails (z).

Shia law.—According to the Shia law, a testator may leave a legacy to an heir so
long as it does not exceed one-third of his estate. Such a legacy is valid without the
consent of the other hewrs. But if the legacy exceeds one-third, it is not valid unless the
other heirs consent thereto; such consent may be given esther before or after the death
of the testator (y) : Bailhe, II, 244, In Fahmida v. Jafri(z), the High Court of Allaha-
bad laid it down as a broad proposition of law that where a bequest to an heir exceeds
one-third, and the other heirs do not consent to the bequest, the bequest is void in its
entirety. Fahmida’s case was followed by the same High Court in Amrit Bsbi v. Mustafa (a).
But mn the first case the bequest was of the entire property to one heir (daughter)
to the exclusion of the other heir (another daughter). In the second case also the bequest
was substantiglly of the whole of the testator’s property to one heir (testator’s widow)
to the exclusion of the other heir (daughter’s daughter), and the Court treated it as a
case of entire exclusion of the daughter’s daughter. In the latest Allahabad case on the
subject (b), the testatrix had two daughters, and it was not clear whether the bequest
to one of them exceeded one-third. In any event the finding of the Court was that
each of the two daughters had a portion of the estate bequeathed to her. On these
facts the Court refused to apply the rulings mn the two earlier cases, and upheld the
bequest. As to the decision 1n the earlier cases 1t was said that it should be confined to
cases where the whole estate was bequeathed to one heir and the other heirs were excluded
entirely from inheritance. Ths, it 13 submitted, is the correct view. The only autho-
ritative text on the subject 18 to be found in Sharaya-ul-lslam, where 1t 15 smd : “ If a
person should make a will excluding some of his children from their shares in his suc-
cession, the exclusion 1s not valid.” The text further goes on to say that the better
view is that the words of exclusion ‘‘are quite futile and of no efficacy whatever ' :
Baille, II, 238. The meaning of this text would appear to be that where a bequest
is made of the entire property to one heir to the exclusion of the other heirs, the will is
to e read as 1f 1t did not contain any disposition of the property. But 1t does not follow
that where a bequest fo an heir 18 not of the enfire estate, but merely excoeds the logal
third, such bequest also 18 voud in its entirety.

104. Limit of testAmentary power.—~A Mahomedan can-
ndt by will dispose of more than a third of the surplus of his
estate after payment of funeral expenses and debts. Bequests
in excess of the legal third cannot-take effect, unless the heirs
consent thereto after the death of the testator (c).

Hedaya, 671 ; Baillie, 625.

Origin of the rule.—* Wills are declared to be lawful in the Koran and the traditions ;
and all our doctors, moreover, have concurred 1n this opinion *’ : Hedaya, 671, But the
hmit of one-third is not laid down in the Koran. This limit derives sanction from a

() Falma Bibes v. Arw Itmailgee (1881) 9 (l; (1908) 80 All, 153

C. L. R, 68, wi th Xd altered, (@) (1924) 46 All, 28, 77 1. C. 66, ('24)
(y) Husaini Begam V. Mehds (1927) AL A, 20,
ADMI 647, 100 I C 673, "’7) A.A. 840, | (b) H Mni Begam v, Muhammad MeMi (1027)
u:;g Fah Jafrs 49 All. 547, 100 1.0, 673, ('2])
(1908) All, 163 where it wu held | (c) Khajoororm sa V. Romhan elum (1870)
the consent must be given afler Cal. 184, 8 1. A

the deat.h of the testator, Vaha (1868) ¢ M.H. 860.
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tradition reported by Abee Vekass. It is said that the Prophet paid a wisit to Abee
Vekass while the latter was 1]l and his ife was despaired of. Abee Vekass had no heirs
except a daughter, and he asked the Prophet whether he could dispose of the whole
of his property by will to which the Prophet replied saying that he could not dispose
of the whole, nor even two-thirds, nor one-half, but only one-third: Hedaya, 671.
But though the limut of one-third 18 not prescribed by the Koran, there are indica-
tions in the Koran that & Mahomedan may not so dispose of his property by will as
to leave s heirs destitute. See Sale’s Koran, pp. 60-61, 95-96, and Prehminary
Discourse, p. 98.

Consent of heirs.—It will be seen from this and the preceding section that the power
of & Mahomedan to dispose of his property by will 18 hmited in two ways, first, as regards
the persons to whom the property may be bequeathed, and, secondly, as regards the extent
to which the property may be bequeathed. The only case in which a testamentary dis-
position 18 binding upon tke heirs is where the bequest does not exceed the legal third
and 1t 18 made to a person who 18 not an heir. But a bequest 1n excess of the legal third
may be validated by the consent of the heirs; sumilarly, a bequest to an heif may be'
rendered valid by the consent of the other heirs, The reason 1s that the limits of tes-
tamentary power exist solely for the benefit of the heirs, and the heirs may, 1if they hke,
forgo the benefit by giving their consent. For the same reason, if the testator has no
heirs, he may bequeath the whole of his property to a stranger : see Baillie, 625.

If the heirs do not consent, the remamning two-thirds must go to the hewrs in the
shares prescribed by the law. The testator cannot reduce or enlarge their shares, nor
oan he 1estriot the enjoyment of their shares (d).

Consent cannot be rescinded.—As to the consent of heirs to a legacy exceeding the
legal third, 1t is to be remembered that the consent once given cannot be rescinded -
Hedaya, 671

Consent may be express or ymplied—The consent need not be express: it may be
signified by conduct showing a fixed and unequivocal intention. A bequeaths the whole
of lus property, which consists of three houses, to a stranger. The will 1s attested by
his two sons who are his only heirs. After A’s death the legatee enters into possession
and recovers the rents with the knowledge of the sons and witlout any objection from
them. These facts aro sufficient to constitute consent on the part of the sons, and the
bequest will take offect as against the sons and persons claiming through them (e).

Bequests to heirs and non-heirs.—Where by the same will a legacy 18 given to an heir
and a legacy also to a non-heir, the legacy to the heir 18 invalid unless assented to by the
other heirs, but the legacy to the non-héir 1s valid to the extent of one-third of the pro-
perty. A bequeaths 1/3 of his properdy to 8, a non-heir, and 2/3 to H, one of hus hers.
The other hewrs do not assent to the bequest to H. The result 1s that § will take 1/3
under the will, and the remaining 2/3 will be divided among all the heirs of 4 (f). Simi-
larly if 4 bequeaths the whole of lus property to s wife and a non-heir, and the bequest
to the wife 1s not assented to by the other heirs of 4, the non-heir will take 1/3 under
the will (that being the maximum disposable under the will), and the remamng 2/3 will
be divided among the heirs of 4 (g).

Bequest for pious purposes.—A bequest, though 1t be for pious purposes, can only
be made to the extent of the bequeathable third.

(d) Jeews v, Yacoob Ally (1928) 6 Rang.542,('23) | (/) Mlé;lba{msa%:’, Aulia Bibs (1920) 42 AL 497,

(¢) Daulatram v, Abdub Koyum (1002) 28 Bom
497. Beo also Sharya B v. Gulam | (g) (1920) 42 Al 497, at p. 502, 61 I C. 947,
Mahomed (1892) 16 Mad, 43. supra
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Commission lo executor.—A commission to an executor by way of remuneration is
“ & gratwmtous bequest, and......certainly not in any sense a debt.” It 18 therefore
subject to the rules contaned in thus and the preceding section (k).

Cutchi Memons.—A Cutchi Memon may dispose of the whole of his property by will ;
1t 18 80 by custom (1). See sec. 16A.

Shia law.—Under the Shia law, the consent necessary to validate a bequest
exceeding the legal third may be given erther before or after the death of the testator :
Baille, II, 233.

105. Abatement of legacies.—If the bequests exceed the
legal third, and the heirs refuse their consent, the bequests
abate rateably.

Hedaya, 766 ; Baillie, 636-637.

Shia’law.—The Shia law does not recognize the principle of rateable distribution,
Under that law }f a testator bequeaths 1/3 of hus estate to 4, 1/4 to B, and 1/6 to C, and
the heirs refuse to confirm the bequests, 4, the legatee first named, takes 1/3, and B
and C take nothung : Baillie, II, 235. But 1f, mstead of 1/3, 1/12 was given to 4, then
A would take 1/12, and B would take 1/4, but C, who 18 last in order would not be entitled
to anything, as 1/124-1/4 exhausts the legal third. To the above rule there 18 an excep-
tion where there are successive bequests of the exact third to two different persons, as
where a testator bequeaths 1/3 of us property to 4, and 1/3 again to B. In such a
case the later bequest would be a revocation of the earlier bequest, so that B would
take the whole of the one-third, and 4 would take nothing : Bailhe, II, 235.

Bequests for prous purposes.—Bequests for pious purposes fall under three classes
according tq the purpose for which they are made, namely :—

(1) Bequests for faraiz, that 1s, purposes expressly ordained in the Koran, namely,
{1) hay (pilgrimage), (1) zakat (tithe or poor’s rate), and (1) expiation, e.g., for prayers
missed by a Mahomedan.

{2) Bequests for wajibat, that is, purposes not expressly ordained, but which are
1n themselves necessary®and proper, namely, sadaga fitrat (charity given on the day of
breaking fast), and sacrifices,

(3) Bequests for nawafil, that is, bequests of a purely voluntary nature, e.g., bequests
to t.he poor, or for building & mosque, or a bridge, or an 1nn for travellers,

Of these three classes bequests of the first clpss take precedenco over bequests of the
second and the third class, and bequests of the second class take precedence over bequests
of the third class. In class (1) again, a bequest for haj must be paid before a bequest
for zakat or expiation, and a bequest for zakat must be paid before a bequest by way
of expiation.

Hedaya, 688 ; Baille, 653-654,

106. Bequest to unborn person.—A bequest to a person
not yet in existence at the testator’s death is void; but a
bequest may be made to a child in the womb, provided it is
born within six months from the date of the will.

(k) Ags Mahomed Jafler v, Koolsom Beebes 301 [P.C.)
(1897) 26 Cal. 9, 18; v, Fatima | (1) Advocate-General v. Jimbabai (1917) 41
(1923) 1 Rang. 60, 71 1.C. 753, ("22) A PC. Bom, 181, 81 1. C. 106,

104-106
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The legatee, according to Mahomedan law, must be a person compelent to receive
the legacy : Baillie, 624 ; he must therefore be a person in existence at the death of the:
testator (j). As to bequests to a chuld in the womb, see Iledaya, 674.

107. Lapse of legacy.—If the legatee does not survive the
testator, the legacy will lapse, and form part of the estate of
the testator.

Compare the Indian Succession Act, 1925, sec. 105, which, however, does not apply
to Mahomedans.
Shia law.—Under the Shia law, the legacy would, in such a case, pass to the heirs

of the legatee, unless 1t 18 revoked by the testator B 1f the legatee should die without
leaving any heir, the legacy would pass to the heirs of the testator (k). Baulle, II, 247

108. Subject of legacy.—It is not requisite to the validity
of a bequest that the thing bequeathed should be in existence
at the time of making the will ; it is sufficient if it exists at
the time of the testator’s death.

Baillie, 624. The reason 1s that a will takes effect from the moment of the testator’s
death, and not earlier. The subject of a gift, however, must be in existence at the time
of the quft : see sec. 136.

108A. Subject of bequest.—A bequest may be made of
any property which is capable of being transferred, and which
exists at the testator’s death. It need not be in existence at
the date of the will.
Baillie, 624, 666-666.

108B. Bequest in futuro.—A bequest in futuro is void :
as to gift, see sec. 136.

108C. Contingent bequest.—A contmgent bequest is void :
as to gift, see sec. 137.

108D. Alternative bequest—An alternative bequest Las
been held to be valid (7).

A Cutchi Memon, who had no son pt the date of his will, bequeathed the residue of his
property in effect as follows: * Should I have a son, and if such son be alive at my death,
my executors shall hand over the residue of my property to him ; but if such son dies in
my lifetime leaving a son, and the latter is alive at my death, then my executors shall
hand over the resdue to him. But if there be no son or grandson alive at my death,
my executor shall apply the residue to charity,” The testator died without having evex
had a son, It was held that the gift was not conditioned in fufuro, but it was an absolute

giit in the alternative and that the charity was entitled to the residue.

109. Revocation of bequests.—A bequest may be revoked
either expressly or by implication.
(j) Abdul Cadur v, Turner (1884) 8 Bom, 158, I () Advocats-General v. Jambabas (1917) 41 Bom.,

(k) Husawni Begam v, Muhammad Mehdi (1027) 181, 284-286, 81 1.0, 100. [Cutchi Memon
40 AlL, 847, 100 1. 0. 678, (27) A.A. 340, will),
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Hedaya, 674 ; Baillie, 628, Revocation is express, when the testator revokes the
*bequest 1n express terms, either oral or written. It 1s imphed, when he does an act from
which revocation may be inferred.

It is doubtful whether, 1f & testator denies that he ever made a bequest, the denial
operates as & revocation ; bit the better opinion seems to be that it does not : Hedaya,
675 ; Baillie, 630,

110. Implied revocation.—A bequest may be revoked by an
act which occasions an addition to the subject of the bequest,
or an extinction of the proprietary right of the testator.

[(a) A bequest of & piece of land 1s revoked, if the testator subsequently builds a
house upon it.

(b) A bequest of a piece of copper is revoked, if the testator subsequently converts
1t into a vessel.

(c) A beqyest of a house 1s revoked, if the testator sells it, or makes a gift of it to
another.]

Hedaya, 674, 675 ; Baillie, 628-629. The 1llustrations are taken from the Hedaya.

111. Revocation by subsequent will—A bequest to a person
is revoked by a bequest in a subsequent will of the same
property to another. But a subsequent bequest, though it
be of the same property, to another person in the same will,
does not operate as a revocation of the prior bequest, and
the property will be divided between the two legatees in equal
shares.

Hedaya, 675 ; Bailhe, 630.

111A. Probate of a Mahomedan will—() A Mahomedan
wilk may, after due proof; be admitted in evidence, though no
probate has been obtained (m). ’

(2) In the case of 2 Mahomedan will, the estate of the
testator vests in the executor, if he accepts office, from the
date of the testator’s death, and he has the power to alienate’
the estate for the purpose of administering it, and has all
other powers of an executor under the Probate and Adminis-
tration Act, 1881, and the corresponding provisions of the
Indian Succession Act, 1925 (n). See sec. 30 and notes.

The sanie rule apples to wills of Cutchi Memons (o) and lﬁ%h; ()
As to suits for recovery of debts, sec. 38,

(m) Shask Moosa v. Shatk Essa (1884) 8 Bom. nppllcs also t0~a Mahomedan will};
241, 265; Al Karim v Karmal Shemav v. Ahmed Qmer (1931) 33 Bom.
1920) 22 Bom, L.B. 708, 58 1.0 270; L.R. 1056, ('81) A B. 638, (1884) 8 Bom,
ahomed Yucu(( v. Hargovandas (1928) 241, 266, avpra; (1923) 7 Bom. 231, 79

47 Bom. 281, 70 1.C. 268, ('22) A.B. 5882, .C. &IS% .B. 392, supra
{n) Vi Subamma Ramayya (1982) 69 | (o) Hajy I , in the matter of the will of

‘enkata v.
LA, 112, 55 Mad. 443, 188 1.C. 111, ('82) (1880% 0 Bom, 452,
A. PO 92 (a case of a Hindu will, but | (p) (1920) 22 Bom.'L.R. 708,68 1C. 270, supra,

Ss.
109-111A
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111B. - Letters of administration—Except as regards
debts due, to the estate of the deceased [sec. 38], no letters of
administration are necessary to establish any right to the
property of a Mahomedan who has died intestate [Indian
Succession Act, 1925, sec. 212 (2)].

112. Executor need not be a Mahomedan.—It is not neces-
sary that the executor of the will of a Mahomedan should be
a Mahomedan.

A Mahomedan may appomnt a Christian, a Hindu, or any non-Mahomedan to be
his executor (g).

113. Powersand duties of executors.—The powersand duties
of executors of a Mahomedan will are determined by the
provisions of the Indian Succession Act, 1925, in so far as
they are applicable to Mahomedans. See sec. 30 and notes.

Per Sargent, C J,an Shark Movsa v Shark Essa (r). The Probate and Administra-
tion Act, 1881, apphed amongst others to Mahomedans. Before the passing of that Act
the powers and duties of Mahomedan executors were regulated by the Mahomedan
law, After the passing of that Act, they wete determined by the provisions of that Act.
The Probate and Admimstration Act has been ropealed and rc-enacted by the Indian
Succession Act, 1925.

When thero are several exccutors, the powers of all may, n the ak.ence of any
direction to the contrary m the will, bo exercised by any one of them who has proved the
will: Indian Succession Act, 1925, sec. 311, But 1f no probate has been obtamed
they must all act jointly , none of them 1s entitled to represent the estate alone or to
excrcise any of the powers of an executor alone (),

4SDA (R 301 303
(r) 1884; 8 Bom, 211, z
(s) (1884) 8 Bom 241, 250 200, supra

-(‘lv) Moolummud Ameencodeen v Moohummud
Kubeeroodeen (1826) 4 8D A {Beng ] 49,
55, Henry Imlach v. Zuhooroomsa (18285
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CHAPTER X.
DEATH-BED GIFTS AND ACKNOWLEDGMENTS.

114. Gift made during marz-ul-maut.—A gift made by a
Mahomedan during marz-ul-maut or death-illness cannot take
effect beyond a third of his estate after payment of funeral ex-
penses and debts, unless the heirs give their consent, afterthe
death of the donor, to the excess taking effect; nor can such a
gift take effect if made in favour of an heir unless the other heirs
consent thereto after the donor’s death ().

Ezxplgnation.—A marz-ul-maut is a malady which induces
an apprehension of death in the person suffering from it and
which eventually results in his death.

Hedaya, 684, 685, Baillie, 551-552.

Marz-ul-maut (u).—It 13 an essential condition of marz-ul-maut, that is, death-illness,
that the person suffering from the marz (malady) must be under an apprehension of maut
(death). * The most vahd defimtion of death-illness is that it is one which it 18 highly
probable will 1ssue fatally '’: Baillie, 562, Where the malady 18 of long contmmuance
as, for mstance, consumption or albuminuria, and there 18 no immediate apprehension
of death, the malady 1s not marz-ul-maut; but 1t may become marz-ul-maut if 1t sub-
sequentlyYeacheg}uh a stage as to render death highly probable, and does 1n fact result
1 death (v). Acco to the Hedaya, a malady is said to be of “long continuance”,
af 1t has lasted a year ; a discase that has lasted a year does not constitute marz-ul-maut,
for ‘‘ the patient has become familiarized to his disease, which is not then accounted as
axckness Hedaya, 685. But ¢ this limit of one year does not constitute a hard-and-
fast rule, and 1t may mean a penod of about one year” (w). In short, a gift must be
deemed to be made during marz-ul-maut, if a8 observed by the Privy Council, 1t was made
‘‘ under pressure of the sense of the imminence of death >’ (z).

To constitute a malady marz-ul-maut,,there must be (1) proximate danger of death,
&8 that there is a preponderance of apprehension of death, (2) some degree of subjective
apprehension of death in the mind of the sick person, and (3) some external indicia,
chief among which would be ability to attend, to ordinary avocations (y).

() Wazir Jan v. Sawuid Altaf Al (1887) 9 All (1907) 31 Bom, 264 [rapld consumption
57 ; Fazl Ahmad v. Rahwm Biby (1918) 40 —held marz-ul-mawt] ; Jinjwa v. Moham-
All, 238 244, 51 1.C. 638 mad (1922) 49 Cal 477 489-494, 67 IC
(W) Fatwma Bibes v. Akmad Baksh (1908) 81 Cal 77 ("72) AC 429 [not & case of marz-ul-
819, affm, by PG (1908) 85 Cal 271, 856 J 'azl Ahmad v. Rahvm Bub (1918)
T A, 67 (albuminuria toru wards of a year 40 All, 288, 61 1.C. 638 [rapld consump-
-—notmarz ul-maut], im Goolam Ariff tion—held ~ marzul-maut);  Fagdur v,
Saboo (1008) 85 Cal 1 22,841 A.167, Mohammad (1017) 3 Pat 1. W 232, 43
%‘? [':udden bur:mng of : blood'dvessel in IC
e stomach—not a case of marz-ul-ma 5
b e v Bipun Becas (1874 ofv ) (1018)40All 238, 248-244, 611 C 638, supra.
W.P.H.C. 159; Hassarat (w) (1908) 31 Cal. 819, at p. 326, mm‘a
Jaifar (1898) 3 OW. A "°“§l paniing @ (1908) 86 Cal. 1, 22, B0, 1A T67, 177, roe
Manam Begam (1881 (@) (1900) 80 Bom (87, 651, supra ; (1907)
8 All 781 [Ilngarlng illness—no mfmutl v mgm (1922) 9 Cal. 477 490.
maut] ; Sarabai v. Rabrabas (1006) 80 Bom., 0710 77, AC 4Dmp'l.
587 panlysls——not a case of marz-ul- Ahad v, ad Nowaz (103 l) 12 Llh.
mawd]; Rashid Karmalli v. Sherdanoo 683, 132!0 891 ('82) A.L. 229,

S. 114
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Shia Law.—The same is the rule of Shia law (2).

Sale.—The provisions of this section do not apply to a transfer for consideration,
e.g.,asale(a). A transfer of property made by a husband to his wife in lieu of dower is in
effect a sale, though the transaction may be described as a gift (b). On the other hand, &
transaction, though in reality a gift, mav be described as a sale to evade the provisions of
the law relating to gifts made during marz-ul-maut, Such a transaction will be governed
by the law relating to gifts made durng marz-ul-maut (c).

115. Conditions necessary for its validity—A gift made
during marz-ul-maut is subject to all the conditions necessary
for the validity of a htba or gift, including delivery of possession
by the donor to the donee.

Baullie, 551.  As to the conditions requisite to the validity of a hiba or gift, see the
Chapter on Ghfts below. Sce also the cases cited in the preceding section. A death-
bed gift 13 essentially & hiba or gift, though the limits of the donor’s power to dicpose of
his property by such a gift are the same as tho imits of lis testamentary power. It 18
therofore subject to all the conditions of a gift, including delivery of possession by the
donor to the donee before the death of the donor.

116. Death-bed acknowledgment of debt.—An acknowledg-
ment of a debt may be made as well during death-illness as
“in health.”

When the only proof of a debt is an acknowledgment made
during marz-ul-maut or death-illness, the debt must not be
paid until after payment of debts acknowledged by the de-
ceased while he was “in health” and of debts pro¥ed by
other evidence. An acknowledgment of a debt made during
death-illness in favour of an keir is no proof at all of the debt,
and no effect can be given to it. .

Hedaya, 436,437, 438, 684, 685 ; Baillie, 693-694. This sectién 18 to be read wnth
that part of sec. 29 which refers to priority of debts.

(2) Khurshed v. Faryaz (1014) 36 All 280, 23 1 | (b) bcrtha(v V. Abedunnessa (1014) 42 Cal 861,
C 263, 10 602, Sadig Al v, Mt Amuran
(a) Fazl Ahmad v. Rahim Bibe (1018) 40 All 9) A0 439,121 1C 87,
288, 244-246, 61 I C. 638, () (1918) 40 All 238, 244-245,51 LC 638, mprs
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CHAPTER XI.
G1FTS.

117. Hiba or gift.—A hba or gift is “a transfer of pro-
perty, made immediately, and without any exchange,” by one
person to another, and accepted by or on behalf of the latter.

Hedaya, 482 ; Bailhe, 515. Sece Transfer of Property Act, 1882, s. 122, and also
8. 129,

118. Persons capable of making gifts—Every Mahomedan
of sound mind and not a minor may dispose of his property
by gift.

Hedaya, p. 524. As to mmonty, see notes to s. 101,

119. Gift with intent to defraud creditors.—There must be
in every gift a bona fide intention on the part of the donor to
transfer the property from the donor to the donee (d). A
gift made with intent to defraud the creditors of the donor is
voidable at the option of the creditors. Such intention
however cannot be inferred from the mere fact that the
donor cwed some debts at the time of the gift (e).

See Transfer of Property Act, 1882, sec. 563.

120. Gift to unborn person.—A gift to a person not yet
in'existence is void (f).

Prowision for mawntenance of donee and s male heirs —1It has been held by the Chief
Court of Oudh that a gift by one‘person to another of a guzara (maintenance allowance)
fog the hfetime of the donee and after his death to his male heirs, is a vahd gift under
the Mahomedan law (g). It would, however, not be vald, if none of the male heirs of
the donee was in existence at the date of the gift.

.

121. Extent of donor’s power—A gift, as distinguished from
a will, may be made of the whole of the donor’s property,
and it may be made even to an heir.

*“ The policy of the Mahomedan law appears to be to prevent a testator interfering
by will with the course of the devolution of property according to law among his heirs,
although he may give a specified portion, as much as a third to a stranger. But it

(d) Suitan Mia v_ Apbakhatoon Bubn (wm 59 All, 4th ed., I, PP.
Cal. 557,138 1 C. 783, ('82) A C. 407 [6)) Abdui Cadurev_ Turner (1884) 9 Bom, 168
() Azmyun -nssa v, Dale émm 6Mad. H C de Shah v Offcial Trustee of
468-4609; Abdool Hye v. M:rMohamed 1900)860-! 481,21C 201
(1881)111A 10, ZIOCll 616 ; Macnaghten, | (g) Mt Srma v, M«hammd(l%l) Olucll 428,
P. 217 (case 15), p. 510 (me 44) ; Ameer 129 LC. 822, ('81) A. O

Ss.
117-121
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also appears that a holder of property may, to a certain extent, defeat the policy of the
law by guwing 1n ks lifetsme the whole or any part of s property to one of his sons
provided he complies with certan forms’’ (A).

A Mahomedan may dispose of the whole of his property by g:ft in favour even of a
stranger, to the entiro exclusion of his heirs.

122. Gift of actionable claims and incorporeal property.—
Actionable claims and incorporeal property may form the
subject of gift equally with corporeal property.

[A gift may be made of debts, negotiable mstruments, or of Government promissory
notes (1), of malikana () or of zemmndar (k) rights , also of property let on lease (I),
and property under attachment (m), Similarly, a gift may be made of a right to receive
a specified share m the offerings that may be made by pilgrims at a shrine (»). In short
a gift may be made of anything which comes within the definition of the word *‘ mal,”
that 18, property (0).] ¢

‘“ Hiba m 1ts hteral sense signifies the donation of a thing from which the donee
may derwe a benefit....Hedaya, 482. ‘‘ Gift, as 1t 13 defined 1n law, 18 the conferring
of a right of property in something specific, without an exchange . Bailhe, 515.

The cases cited 1n para. 1 above would not have arwsen at all, had 1t not been
for the wrong notion which prevailed at one time that khas or physical possession was
necessary in all cases to constitute a vahd gift.  Following that notion, 1t was contended
n those cases that corporcal property alone could form the subject of gift, as that was
the only kind of property that was capable of kkas or physical possession. But that
notion has long since been rejected as erroneous, and it has been held that when the
subject of gift is not capable of physical possession as i the case of choses in action
or mcorporeal rights, the gift may be completed by any act on the part of*the donor
showing a clear mtention to divest himself of ownership m the property. Note that
debts, negotiable instruments and Government promissory notes are all choses 1 action,
or, to use the language of the Transfer of Property Act, actionable claims. See s. 126
below.

123. Gift of equity of redemption.—(1) A gift may be made
by a mortgagor of his equity of redemption

(2) There is a conflict of oplmon whether a gift of ap
equity of redemption, where the mortgagee is in possession
of the mortgaged property at the date of the gift, is valid.
The High Court of Bombay has held that it is not(p). On the
other hand, it has been held by the High Court of Calcutta,
that it is valid (¢)- The latter, it is submitted, is the
correct view.

(] Ioajaoroanum v Rowshan Jehan (1876) 2 | (I} Ib,p.1125.
Oal 184, 107, 8 1, A. 201, 307; Chaudhri | (m) An wanB{yﬂgvnv7Nuamuddm Shah (1898)

shds Hosan'y. MuAammad Haaan (1905) 21 All
23 AlL 439, 449, 33 TA Sadtk | () Ahmad-ud-dsn v Ilah, Bakhsk (1912) 84 All
Hugnwn v. Hashm Al (1916) 43 I A 212, 465, 14 1 C 6587
221, 88 All. 027. 646 646, 36 1.C. 104 (0) Mirza Abrvd v Munnoo Blbt (1027) 2 Luck.
()  Mulick Abdool Gu; duleba (1884) 10 496, 102 1.C. 72, ('27) A.O 261.
Cal. 1112, 1125 (») hmal v Ramjt(ISW) 23 Bom 682 , Mohmu-
) Ib., p. 1125, din v_Manchershah ('1882 Bo
(@) Tara Prasanna_ v, Shas (1922)

(k) Ib,p 1126, 9 Cal. 68, 76 1.C. 819.(2")A C 422,
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The Bombay High Court does not hold that an equity of redemption could not form
,the subject of & gift in any case. What it does’hold is that a gift of an equity of redemp-
tion 13 not valid if the mortgaged property at the time of gift is ¢n the possession of the
mortgagee. The ground of the Bombay desisions 18 that delivery of possession by the
donor to the donee 15 a condition essential to the validity of a gift, and the mortgagor
cannot deliver possession if the mortgagee is in possession. It is true that delivery of
possession by the donor to the donee 1s necessary to vahdate a gift. But it is equally
well established that when the subject of a gift is not capable of actual possession, the
gift may be perfected by appropriate acts on the part of the donor which may have the
effect of transferring the ownership to the donee (s. 126). When the mortgagor himself
15 1n possession of the mortgaged property, a gift of the equity of rodemption is not vahd
unless he delivers possession of the property to the donee. But where the mortgagee 1s
m possession, the mortgagor cannot deliver possession to the donee, and the gift, it 18
subnutted, may mn that event bo completed by some other appropriste method.  The
Bombay decisions, 1t 18 submitted, are not sound. The correctness of these decisions
J¥as quesfioned by the High Court of Allahabad (r), and they have been dissented from
by the Calcutte High Court.

A owns six immovable properties. He mortgages three with posscssion to M.
He then makes a gift of all the six properties to [ and puts him 1n possession of the three
properties not mortgaged to M. The High Court of Bombay has held that in such a
case the gift of all the six properties 1s valid (s).

124. Gift of property held adversely to donor—A gift of
property in the possession of a person who claims it adversely
to the donor is not valid, unless the donor obtains and delivers
possession thereof to the donee [ill. (a)], or does all that he
can to domplete the gift so as to put it within the power of
the donee 0 obtain possession [ill. (b)].

[ (a) 4 executes a deed of gift n favour of B, conferring upon him the proprietary
righy to certain lands then n the possession of Z, and claimed by Z adversely to 4, 4
dies without acquiring’possession of the lands. After 4’s death, B sues Z to recover
possession from him. The smt must fail, for the gift was not completed by delivery of
possession to B: Meheraly v, Tajudin (1888) 13 Bom. 156 ; Rahvm Bakhsh v. Muhammad
Husan (1888) 11 All 1, Macnaghten, p. 201, case 6; Fakir Nynar v. Kandasawmy (1912)
3#Mad, 120, 128-131, 14 1.C. 993,

(b) 4 executes a deed of gift of immovable property n favour of B. At the date
of the gift the property is m possession of €' who claims to hold 1t adversely to 4. B
sues C to recover possession of the property from him, joining 4 m the suit as a party
defendant. A by his written statement admits B’s claim. C contends that the gift 18
voud, masmuch as 4 was out of possession at the date of the gift, and no possession was
ever given to B, The gift 1s valid though no possession was delivered by the donor to
the dones. Their Lordships of the Privy Council sad : * But it must be observed that
n this case the dispute as to the validity of the gift is not between the donee and the
donor  The perton who disputes 1t claims adversely to both, The donor has done all
that she can to complete the guft and 18 o party to the suit, and admats the gsft to be complate ™ :

(r) Raham Bakhshv. Muhummad Hasan (1888) | (s) Chandsaheb v. G«mqabat (1921), 46 Bom
11 All. 1,10, Anwars Regam v Nizam-ud. p ) 24 !
HALL (1558) oL AL ,vm. ﬁalm'u 1208, 64 1 C. 21, (21) A, B. 248,

s“
123, 124
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Ss. Kalvdas v. Kanhaya Lal (1884) 11 Cal. 121, 11 1.A. 218, & case under the Hindu law, but
124, 125 followed in Mahomed Buksh v. Hosseini Bibu (1888) 15 Cal. 684, 701-702, 15 LA, 81 which
was a Mahomedan case. In the last-mentioned case their Lordships of the Privy Counecil

observed as follows :—

““In this case it appears to their Lordships that the lady [donor] did all she could
to perfect the contemplated gift, and that nothing more was required from her. The gift
was attended with the utmost publicity, the hibanamah itself authorizes the donees to
take pc jon, and 1t appears that in fact they did take possession. Their Lordships
hold, under these circumstances, that there can be no objection to the gift on the ground
that Shahzadi [donor] had not possession, and that she herself did not give possession
at the time.”” ]

Following the above observations, 1t has been held that a gift of immovable property
by a purchaser at a sale in execution of a decree, though made before confirmation of
the sale and before acquisition of possession by him, is vald, if the donee is authorized
by the donor to obtain possession (). See Code of Civil Procedure, 1908, sec. 65. ¢

125. Writing not necessary—Writing is not essential to
the validity of a gift either of movable or of immovable

property (u). ,

Secs. 122-129 (Chapter VII) of the Transfer of Property Act, 1882, deal with gifts.
By sec. 123 of tho Act it 18 provided that a gift of immovable property must be effected
by a regstored instrument signed by the donor and attested by at least two witnesses,
and that a gift of movablo property may be effected either by a registered nstrument
signed as aforesnid or by delivery. But the provisions of sec. 123 do not apply to Maho-
medan gifts (see sec. 129 of the Act). A gift under the Mahomedan law 15 tosbe effected
1n tho manner prescribed by the Mahomedan law (sec. 126). If the formalitics prescribed
by that law (sec. 126) are complied with, the gift 1s valid even though it 1s not eftected by a
registered wnstrument and though, where effected by an instrument, the nstiument 1s.
not attested (v). But 1if the formalities aro not complied with, the gift 13 not valid even
though 1t may have boen effected m the manner preseribed by sec, 123 of the Transfer
of Property Act. See notes to sec. 126,

The law of gifts sn Lower Burma.—Sec. 123 of the Transfer of Property Act, which
requires o gift of immovablo property to bo made by a registered instrument, was
extended to the Pegu District in 1904, but sec. 129, which saves the rules of the Mahomedan
law of gifts including the requirement of dolivery of possession [sec. 126 below], was not
80 extended 1n terms. In a recent caise their Lordships of the Privy Council held that
the Local Government was not authorized by sec. 1 of the Transfer of Property Act, and
did not appear to have intended, to extend sec. 123 apart from sec. 129 ; i other words,
the extending of sec. 123 in the District did not operate as an exclusion of ssc. 129,
The result is that & gift by & Mahomedan of immovable property situated in the Pegu
District 18 not complete, unless (1) it is effected by a registered instrument as required
by sec. 123 of the Transfer of Property Act, and (2) it is accompanied by delivery of
possession as required by Mahomedan law (w).

() Miraa Abrd v. Munnoo B (1027) 2 Luck. | (v) Karam Ilahi v. .S'h.crf«l LDin (1016) 38 All.
496,100IC 72, ("2 A O

(w) In Kamar-un-masa Bibs V. Hummli Bibi | (w) Ma My, K d&mder Ammal (1027)
(1880) 8 All 267, the Privy Council u H, Rang. 7, 100 I C. 82, ('27) A. P
held a verbal gift. Bee also Balllie, 500,
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125A. Relinquishment by donor of ownership and domi-

nion—It is essential to the validity of a gift that the donor

should divest himself completely of all ownership and domi-
nion over the subject of the gift ().

¢ A gift cannot be implied. It must be express and unequivocal, and the intention

of the donor must be demonstrated by his entire relinquishment of the thing given, and

the gift is null and vord when he continues to exercise any act of ownership over it'’:
Macnaghten, p. 51, s. 8.

125B. The three essentials of a gift—It is essential
to the validity of a gift that there should be (1) a declaration
of gift by the domer, (2) an acceptance of the gift, express or
implied, by or on behalf of the donee, and (3) delivery of
possession of the subject of the gift by the donor to the donee

as mentioned in sec. 126 If these conditions are complied
with, the gift is complete.

Baillie, 515 ; Hedaya, 482. This scction should be read subject to what is stated
in sec. 119

126. Delivery of possession.—(7) It is essential to the
validity of a gift that there should be a delivery of such
possession as the subject of the gift is susceptible of ().
As observed by the Judicial Committee, “the taking of
possession of the subject-matter of the gift by the donee,
either actually or constructively,” is necessary to complete a
gift (z). See. secs. 123, 124, 127 and 128.

(2)  Regustration.—Registration of a deed of gift does not

wure the want of delivery of possession.
[4 executes a deed of gift of a dwelling house belonging to him in favour of B, The
deed 18 duly registered, but possession is not delivered to B. The gift is incomplete, and

%hercfore void : Mogulsha v. Mahamad Saheb (1887) 11 Bom. 617 ; Ismal v. Ramys (1899)
23 Bom. 682 ; Vahazullah v. Boyapats (1907) 30 Mad. 519.]

(8) If it is proved by oral evidence that a gift
was completed as required by law [secs. 125B and 126], it is
immaterial that the donor had also executed a deed of gift,
but the deed has not been registered as required by the
Registration Act, sec. 17 (a) (a).

(z) Musammat I'hbt v. Shetkh Wahid (1928) 7 | 756, Tara Prayanna v. Shandy B (1922)
Pat 118, ('28) A.P 183, [ 49 Cal, 68, 76 1.C, 319, ('22) A C. 422,
(y) Sadik Husavn v Hashim Al (1916) 43 1, A (z2) Mohammad v, Fakhr Jahan (1922) 49 L.A.

212, 221-222, 38 All 627, 645-640, 38 I.C. 195, 209, 44 All, 801, 815, 68 I C. 264,

104 ; Khajooroonwsa v Rowshan Jehan ('22) A.POC, 281.

1876) 2 Cal 184, 197, 8 LA. 291, 307 (a) Nasmb AL v. Wagad Ali (1026) 44 Cal LJ
haudhri Mehdv Hosan v Muhammad 490,100 1.0. 206, ('27) A, C. 197; Abdul

Hasan (1906) 28 All 439, 449, 331 A, 68, Rahman v. Gaya Prasad (*29) A.O. 436.

s. .
125A-128
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Ss. (4) A declaration in a deed of gift that possession has

126, 126A heen given binds the heirs of the donor (b).

Hedaya, 482 ; Baillie, 520-522.

Constructive possession.—Where a donor makes a gift of the corpus of a property,
but reserves the usufruct to himself and continues 1 physical possession of the property,
the payment by the donee of Government revenue after the date of the gift in respect
of the property amounts to constructive possession of the property on the part of the donce
and the gift 18 completed by such possession (c).

Mutation of names.—No mutation of names is necessary to complete the transfer
of possession in the case of a gift (d). Nor 18 mutation of names a valid substitute for
delivery of possession (e).

Burden of proof.—*‘ By the Muhammadan law a holder of property may mn his life-
time givo away the whole or part of his property 1f he complies With certain forms , but
1t is mcumbent upon those who seek to set up such a trnsaction to show very clearly
that those forms have been complied with. It may de by deed of gift simply [vhat 18
hiba], or by deed of gift coupled with consideration, that 18, Aba-bil-waz |as to which
see sec. 141].  If the former, unless accompanied by delivery of the thing given, so far as
1t 15 capable of delivery, 1t 1s invahid, If the latter (in which case delvery of possession
18 not necessary), actual payment of the consideration must be proved, and the bona-
fide intention of the donor to divest himself +» presents of the property, and to confer 1t
upon the donee must also be proved * (f).

Subsequent delivery of possession.—A gift 18 not complete unless possession 1s taken
at the time of gift, that 1s at the time of declaration and acceptance (g). Possession
taken at a subsequent dato 1s sufficient 1f 1t was taken with the donor’s consent (4).

The law of gufts 1n Lower Burina -—See notes under the same heading to sec 125 above.

126A. Gift through the medium of trust.—(7) A gift may
be made through the medium of a trust. The same conditions
are necessary for the validity of such a gift as those for a gift
to the donee direct with this difference that the gift should be
accepted by the trustees [sec. 125 B], and possession also should
be delivered to the trustees (1) [sec. 126].

(2) A Mahomedan cannot through' the medinm of a trust
settle property for the benefit of persons who are incapable of
taking under a gift, nor can he through the medium of a

(b) Muhammad Mumtaz v, Zubaiuda Jun (1889) (90 See(1018) 431 A, 212, 222.223, 38 All 627,

16 LA, 205. %&u‘}(‘ 72;51?}:;1'?1912%'43“1\”7!“ '203‘ ;?2"2«;'
¢) Mohammad v. Fakhr Jahan (1922) 49 T A. aud ) . 260, 262-2A3,
¢ 105, 210, 44 All, 301, 316, 68 I.C. 254, 78 1C. 222, ('24) A.A 307. 155

('22) A.BO. 281 ®) Macnaghten, p. 50,3, 4, and cago 14, Bass
@ (889 ‘qlo 14,205, a1, rpra; m{»iammadl v Yo mman v. Husawn (81) 2.5, 6 O

v. Fakhr Jahan (1932) 68 . 1,18, . N

8 Luck. 666, 130 1.0. 335, (32) A, Po.18, | () Sadtk Husain v slashith 40 (1050 &8 T4

() M'{’-}‘-',mmad Aztm v. Suadat Al ('81) A.O. ia?; "?7'”%‘4. ;mygfmbg{hg.j(mo“ §9
. m 2 8 0ja  oase) ;
(f) Ohaudhri Mehdy Hasan v Muhammad Hasan Janabas v, Sethna (1910) 34 Bom. 604, 6

(1900) 28 All. 439, 448-449, 33 TA 68, 1C 51‘3%00ﬂmmally V. Cummblwt

ST 3 n oot 50T, 5 Cay T4, 107 (W Khoyn cane ] ; Ham haran v, Patyms

ot o e GO TY | R L At ST

212, 22 N y y cage of wa H rza Hashwm v,

104"; ‘Gulam Jafar v. Mastudin (1881) 5 Bundaneem %928)8 Rang 343, 113 LC.

Bom. 238, 242. 253, ('28) AR 828,
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trust create an estate not recognized by the law of gifts
governing the sect to which he belongs. Thus neither a Sunni
nor a Shia can make a gift in favour of an unborn person ; so
he cannot through the medium of a trust settle property in
favour of an unborn person. And since a gift of a life-estate
is not recognized by the Sunni law, a Sunni cannot through
the medium of a trust create a valid life-estate. But the
Shia law recognizes life-estates and vested remainders. A
Shia may therefore create such estates through the medium
of a trust, but not in favour of unborn persons. . Successive
hfe-mterests, however, may be created both under the Sunni
and the Shia law in favour even of unborn persons by means
of a wakf.

[4,a Shia Mahomedan, executes & deed purporting to transfer certain immovable
properties to B, C and D as trustees for the benefit of his wife and children. The deed
18 executed by A and 1t 18 registered. It 13 not executed by B; € and D or any of them.
None of the properties 1s transferred to the names of the trustees, and 4 continues to
be 1n receipt and enjoyment of the rents as before. Here there 18 no acceptance of the
trust by the trustees, nor is there any delivery of possession to the trustees. The gift is

therefore voud :  Sadik Husawn v. Hashvm Ali (1916) 43 LA, 212, 218-224, 38 All. 627,
642-648, 36 1.C. 104.]

The introduction of trustees is merely the employment of machinery whereby the
gift 1s carried mto effect (j). Acceptance of a trust by trustees is indicated by their
executing the deed of trust. In the case put above, the deed was not executed by the
trustees, and hence there was no acceptance.

As in the case of a gift to the donee direct, so0 in the case of a gift through the medium
of a trustee, the donor should divest himself of all control over the corpus of the
property. If he does not do so, the gift 1s invalid (k).

127. Delivery of possession of immovable property.—(I)
Where donor 1s in possession.—A gift of immovable property of
which the donor is in actual possession is not complete, unless
the donor physically departs from the premises with all his
goods and chattels, and the donee formally enters into
possession (1)."

(2) Where property is wn the occupation of tenants.—A gift
of immovable property which is in the occupation of tenants
may be completed by a request by the donor to the tenants to
attorn to the donee (m).

() Ram Charan v. Fauma Bemm (1916) 42 Cal the gift invalid),

038, 988, lC () Macnaghten, p. 281, Prec, XXII,

(k) Mirea Eaalmnv neem (1928) 6 lio.ngs (m) Shatk Ibhmn v. Shak Suleman (1884) 9
848, 118 I.C. 255, ('28) A Bom. 160, Bwi Khaver v. Bub
{where the condition that the trusf,ees Rukha (1 ;29 'Bom, 468, 477 ; Khajoo-
should not sell the property without the roonissa v, han Jehan (1870) 2 Cal,

consent of the donor was held to render 184, 197, 8 LA, 201,
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(3) Where donor and donee both reside in the property.—
No physical departure or formal entry is necessary in the case
of a gift of immovable property in which the donor and the
donee are both residing at the time of the gift. In such a case
the gift may be completed by some overt act by the donor
indicating a clear intention on his part to transfer possession
and to divest himself of all control over the subject of the
gift (n). The principle for the determination of questions of
this nature was thus stated by West, J., in a Bombay case (0):
“When a person is present on the premises proposed to be
delivered to him, a declaration of the person previously
possessed puts hlm into possession.”

Illustration to sub-section (3) —A Mahomeden lady, who had brought up her ilephew
as her son, executed a deed of gift in favour of the nephew of a house in which they were
both residing at the tume of the gift. The donor did not physically depart from the house
either at the time of the gift or at any subsequent period, but continued to lve in the
house with her nephew. The property was transferred to the name of the nephew, and

the rents were recovered 1n his name, Held that the gift was complete, though there was
no formal delivery of possession : Humera Biby v, Najm-un-nissa (1905) 28 All. 147,

127A. Gift of immovable property by husband to wife.—

The rule laid down in sec.127 (3) applies to gifts of immov-
able property by a wife to the husband (p), and by a husband to
the wife, whether the property is used by them for their joint
residence (¢), or is let out to tenants (r). The fact that the
husband continues to live in the house or to receive the rents
after the date of the gift will not invalidate the gift, the presump-
tion in such a case being that the rents are collected by the
husband on behalf of the wife and not on his own account (s).
Gift from husband to wife—In Amina Bibs v. Khatija Bibr (1), the gift was from a
husband to the wife, and the gift consisted of a house in which the husband and wifg
lived together, and of & chawl (adjoning the house) which was let out to tenants. Sir
M. Sausse, C.J., said: ‘‘In my opmion, the relation of husband and wife and his
legal nght to reside with her and to marage her property rebut the inference which n
the case of parties standing n a different relation would arise from a continued residence

in the house after the making of the Aiba (gift), and in the husband generally
receiving the rents of the chawl annexed to the house.” In Ma M: v. Kallander

(n) Slml: Ibhram v. Shaik Suleman (1884) 8| (¢) Amnag Bibs v, Khatya Biby (1864) 1 Bom,
Bom 146 ; Abdul Ma Juibhanv Hussesnbu HC. 157. Anm -un-nissa v. Dale (1868)

%020) 22'Bom L R 229, 55 1. C, 962, 6 Mad
umera Bibi v. Najm-un-nissa (1905) 28 (r Emnabai v Hajnrabai (1888) 18 Bom 351

All, 147 [aunt to nephew]; Bibs Khaver | (s) Ma Mi v, Kallander Am: Sl 54

v. Bibs Rukhia (1905) 29 Bom. 468 [gift LA, 23, 6 Rang. 7, 100 1.C., 8 ("’7) A

to mhter -in-law and her children]; PC. 22, approving. (1864) 1 Bom HC.

v Musaliam (1907) 80 Mad. 306 157, lez,mpra, oMmmadSadwv Fakhr

(mother to daughter]. Jahan (1982) 59I.A. 1,8 Luck. 556 lsd
C ('82,A PO 13 (1888) 18

(o) (1884) 0 Bom. 146, supra.
(p) Macnaghten, p, 51, . 9. © (18961 Bom, B.0T187, 162, supra,
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Ammal (u), the gift was by & husband to the wife, and mutation of names was duly effected
in public records and the wife’s name was entered as proprietress. Dealing with this case
therr Lordships of the Privy Council said : ‘It must therefore be taken that mutation
was effected by Moideen [husband] himself, and in the case of a gift of immovable pro-
perty by a Mahomedan husband to his wife, once mutation of names has been proved,
the natural presumption ansing from the relation of husband and wife existing between
them is that the husband’s subsequent acts with reference to the property were done on
his wife’s behalf and not on his own.” But no mutation of names is necessary if the
deed of gift declares that the husband delivered possession to the wife, and the deed is
handed over to her and retained by her (»).

128, Delivery of possession in case of incorporeal property
and actionable claims.—When the subject of the gift is incorpo-
real property or an actionable claim, the gift may be completed
by any act on the part of the donor showing a clear intention
on his part to divest himself in preesenti of the property,
and to confer it upon the donee.

[(a) A gift of Government promissory notes may be completed by endorsement
and delivery to the donee: Nawab Umjad Ally Khan v. Mohumdee Begum (1867)
11 M.LA. 517, 544.

(b) A gift of zamindan rights, held under Government, may be completed by
mutation of names mn the books of the Collector : Sajjad Ahmad Khan v. Kadrs Begam
(1896) 18 Al 1.

(c) A bands over to his wife a receipt passed to him by a bank in respect of money
deposited by him with the bank, and says ‘“ after taking a bath I will go to tho bank
and trandfer the papers to your name.” The receipt contains in the margin the words
‘“not transferable.” A dies before the transfer 18 effected. The gift 18 not complete :
Aga Mahomed Jaffer v. Koolsom Beebee (1897) 25 Cal. 9, 17. The receipt bemng *‘ not
transferable,” the donor’s right to receive the money from the bank cannot be
trgnsferred by a mere delivery ofsthe receipt.]

L]

As regards dehivery of possession, a distinction ought to be made between cases
where, from the nature of the subject of the gift, actual possession could not be given to
the donee and cases where such pessession could be given to the donee. Thus where lands
are let on leases, no khas or actual possession could be delivered. In such a case a gift of
fhe lands 15 vahd though possession is not delivered (w). ‘‘ There 18 no doubt that the
principle of Mahomedan law is that possession 18 necessary to make a good gift, but the
question is, possession of what ? If the don r dees not transfer to the donee, o far as he
can, all the possession which he can transfer, the gift 18 not a good one. As we have
said above, there 1s, in our judgment, nothing in the Mahomedan law to prevent tho gift
of a right to property. The donor must, so far as ot 18 possible for hym, transfer to the
donee that which he gives, namely, such right as he himself has ; but this does not imply
that where a right fo property forms the subject of a gift, the gift will be invalid unless the
donor transfers what he himself does not possess, namely, the corpus of the property. He
must evidence the reality of the gift by divesting himself o far as he can, of the whole of
what he gives ”’ (z).

(w) (1927) 54 1.A. 28, 5 Rang. 7,100 1.C. 82, | (w) Mullck Abdool Guffoor v. Muleka (1884)
k 10 Cal, 1112,

('27) A. PC, 22, .
(r) Mohammad Sadig v. Fakhr Juhan (1932) 69 | (1) Anwari Begam v. Nizam-ud-din Shah (1808)
IA.APId l.lla,‘ Luck., 558, 108 1.C. 385, ('82) 21 All 165, 170171,

127A, 128
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129. Gift to a minor by father or other guardian.—No
transfer of possession is required in the case of a gift by a
father to his minor child or by a guardian to his ward. ~All
that is necessary is to establish a bona fide intention to give ().

Hedaya, 484 ; Baillie, 538 ; Macnaghten, p. 61, sec. 9. ‘‘ Where there is on the part
of a father or other guardian a real and bona fide intention to make a gift, the law will
be satisfied without change of possession, and will presume the subsequent holding of
the property to be on behalf of the mior:" Ameeroonnissa v. Abadoonmssa (1875)
15 Beng. L.R 67, 78, L.R. 2 LA, 87, 104.

The guardian referred to in this section 15 the guardian of the property of a minor,
The following persons are entitled in order to the guardianship of the property of a
munor, namely, (1) the father, (2) his executor, (3) the father’s fatherand (4) hus executor.
No change of possession 18 necessary in the case of a gift by a father to his mnor son, for
the father himself 18 the person toreceive possession asthe guardian of his son  Similarly
no change of possession 1s necessary 1n the case of a gift by a grandfather to hts mmor
grandson of the father 18 dead, for the grandfather 1s then the person to'take delivery
on behalf of hs grandson as his guardian. But of the father 13 alwe and has not been
deprwved of his rights and powers as guardian, there must be a delivery of possession by
the grandfather to the father as guardian of his minor sons, otherwise the gift 1s not
complete, The mere fact that the minors have always hived with their grandfather
and have been brought up and maintamned by him will not constitute him guardian
of their property so as to dispense with delivery of possession (2).

The mother 18 not n law the guardian of the property of her nfant child ;
therefore, a gift by a mother to her mfant child does requre transfer of pos-
session from her to the child’s father, and, if the father be dead, to his executor, and
if there be no executor, to the child’s father’s father, and if he be dead, to hus executor.
But if there be none of these, no change of possession 1s necossary mn the casé of a gift
by a mother to her mfant child, or 1n the case of a gift by any other person to a mmor
under his care (sec. 130).

130. Gift to a minor by a person other than his father or
guardian.—A gift to a minor or to a lunatic by'a person other
than his father or guardian may be completed by delivery of
possession to the father or guardian-(a).

“When the donee is a minor, or insane, the right to take possession for him be-
longs to his guardian, who 1s, first his father, then his father’s executor, then his grand-
father, then his executor.” If there be none of these, possession may be taken for the
minor by any person under whose power he may happen to be (sec. 262 B) : Baalle, 539 ;
Hedaya, 484; Macnaghten, p. 61, sec. 10. Of course, no change of possession is
necessary where the guardian himself 1s the donor (sec. 128). See notes to sec, 129,

131. Gift to a bailee.—Where the subject of the gift is
already in the possession of the donee as bailee, the gift may be

() A Adad (1875) 16 330 ; Khaly Buzv, Mahabﬂl’rmd(loal)
% 07 78 LA, 87, 104; 6 Luck, 403, 120 1.C. 385, (Bl) A. 0 10

Mommad “'i v Bathe Jahan’ (1932) | () Musa Miya v. Kadar Buz (1928) 55 1. 4.
69 I.A. 1, 8 Luc 560 136 1.0 885 ('82) 171, 62 Bom, 316, 109 I C. 81, (’28) A,
A.POC. 18 (bona fide {ntention ved] PC. 108,
Sultan Myya v, Ajibakhatoon é (a) Musa Mcya v, Kadar Buz, supra; Jhum-
59 Cal. 557 18810 783, ('82)A man v, Hlnam('8l) A, 0 7, 120 IO 161
bona fide intention not proved! Fa“ma ] UnClgmr20 possession

Bubs v. Ahmad Baksh (1904) 81 Cal, 399, Vered—, invalid),
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completed by declaration and acceptance, without formal
delivery of possession.

[(a) A gft of property in the possession of & bailee, lesses, pledgee, or mortgagee
may be completed without formal transfer of possession : Hedaya, 464 ; Baille, 522.

{b) A makes a gift of a house to a servant in his employ for the collection of rents.
There 18 no evidence of any ‘‘ overt act showing transfer of possession of the property.”
The gift 18 void, for a servant or an agent for the collection of rents cannot be said to be
in *“ possession” of the house of which he collects the rents: Valayet Hossein v.
Manaran (1879) 5 C. L. R, 91.]

132. Mushaa defined—Mushaa is an undivided share in
property either movable or immovable.

4133, Gift of mushaa where property indivisible.—A  valid
gift may be made of an undivided share [mushaa] in property
which is not capable of partition.

[4, who owns & house, makes a gift to B of the house and of the right to use a stair-
case used by him jomntly with the owner of an adjomung house, The gift of A’s undivided

share in the staircase, though 1t 18 & guft of a mushaa, 18 vahd, for a staircase 13 not capable
of division : Kasim Husawn v. Sharif-un-Nissa (1883) 5 All. 285.]

134. Gift of mushaa where property divisible—A gift of
an undivided share (mushaa) in property which is capable
of diwision is irregular (fasid), but not void (batel). The gift
being irregular, and not void, it may be perfected and ren-
dered valid by subsequent partition and delivery to the
donee of the share given to him. If possession is once taken
and the deed, of gift‘takes effect, no subsequent change of
possession will invalidate it [ill. (a)].

Euxceptions—A  gift of an undivided share (mushaa),
ythough it be a share in property capable of division, is valid
from the moment of the gift, even if the share is not divided
off and delivered to the donee, in the following cases :—

(1) where the gift is made by one co-heir to another
[l (b)];

(2) where the gift is of a share in a zemindari or taluka
[ill. ()1

(3) where the gift is of a share in freehold property in
a large commercial town [ill. (d)];

(4) where the gift is of shares in a land company (b).

(b) Ibrahbm Goolam Anff v. Smbvo {1907) 35 Cal. 1,341 A. 167,

Ss.
131-134
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[(a) A makes a gift of her undivided share in certain lands to B. The share is
not divided off at the time of gift, but it is aubuquently separated and possession thereof
is delivered to B. The gift, though irregular in its inception, is validated by sub t
delivery of possession: Muhammad Mumtaz v. Zubaida Jan (1889) 11 AlL 460, 16
1. A, 206 ; Mahomed v. Cooverbai (1904) 6 Bom. L. R. 1043 ; Mohib Ullah v. Abdul Khalik
(1808) 30 All, 250 ; Abdul Aziz v. Fateh Mahomed (1911) 38 Cal. 518, 9 L. C. 635.

(b) A Mahomedan female dies leaving a mother, a son and a daughter as her
only heirs. The mother may make a vahd gift of her undivided share 1n the mheritance
to the son, or to the daughter, or jointly to the son and daughter : Mahomed Buksh v.
Hosseiny Bibi (1888) 15 Cal. 684, 701, 15 1. A. 81.

(¢) A, B and C are co-sharers in & certam zemindari, Each share is separately
assessed by the Government, and has a separate number m the Collector’s books, and
the proprietor of each share is entitled to collect a definite share of rents from the ryots.
A makes a gift of his share to Z without a partition of the zemindari. The gift 18
valid, for it 15 not a gift strictly of a mushaa, the share being definite and marked off
from the rest of the property : Ameer i88a v. Abad issa (1875)15 B. L. Ry 67, 2
1. A. 87; Abdul Azsz v. Fateh Mahomed (1911) 38 Cal. 518, 9 1.C. 635, Jiwhn v. Imhaz
(1878) 2 All. 93 ; Kasim v. Sharif-un-Nissa (1883) 5 All. 285, Zahuran v. Abdus Salam
(1930) 5 Luck. 597, 123 1.C. 857, (*30) A. 0. 71.

(d) A, who owns a house in Rangoon, makes a gift of a third of the house to B.
The gift is valid, the property being situated m a large commercial town: Ibrahim
Goolam Ariff v. Sasboo (1907) 35 Cal. 1, 34 1. A. 167.

(¢) A, a partner in a firm, makes a gift of his share of the partnership assets to B.
The gift is not valid unless the share is divided off and handed over to B: Hedaya 483
Baillie, 529-630.]

Hedaya, 483-484 ; Baillie, 523-630. *‘ A gift of part of a thing which is capable of
division is not valid unless the said part 1 divided off and separated from the property
of the donor ; but a gift of part of an mdivisible thing is vahd,” the reason being that
the thing being indivisible, “‘ a complete seisin 18 altogether impracticable, and hence
an incompleto sewsin must necessarily suffice, since this 15 all that the article admits of ;

Hedaya, 483. ' '

The perm “‘mushaa’’ is derived from shuyuu, which signifies confusion. An undivided
share 18 called mushaa, because of the confusion that 1s hikely to arse i the enjoy-
ment of the property if a gift were made of an undivided share in the property by one
co-sharer to a stranger. No such confusion can arise, if the gift 18 by one co-sharer to
another co-sharer. 'The result is that a gift by one of several heirs of his undivided ©
share in property which is capable of division to a stranger 18 irregular, but a gift of
such a share m favour of a co-heir is valid,

Doctrine of mushaa unadapted to a progressive state of society.—In Muhammad Mum-
taz v. Zubaida Jan, upon which illustration (a) is based, their Lordships of the Privy
Counail smd: *The doctrme relating to the invalidity of gift of mushaa ims*wholly
unadapted to & progressive state of society, and ought to be confined within the strictest
rules.””  This prnciple. was applied by their Lordships of the Privy Council in the case
cited in ill. (d).

Docirine of mushas in Madras.—In a Madras case (c), Benson, J., observed that the
doctrine of mushaa did not apply in the Madras Presidency, but it was held in & later
case that that view was erroneous (d):

x.
© ;‘{g*‘ Koya v. Musss Koya (1901) 24 Mad. | (d) Vaharullah v. Boyapati'$4007) 80 Mad. 619,
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Doctrine of mushaa does not apply to transfers for consuderation.—The rule laid down
in this section applies only to gifts ; 1t does not apply to transfers for consideration (e).

Device to get over docirine of mushaa.—It has been held by the High Court of Allaha.
bad that though a valid gift cannot be made of an undivided share (mushaa) in property
which is capable of division, the difficulty may be overcome by the donor seling the
undivided share at a fixed price to the person to whom the gift 18 intended to be made,
and then releasing that person from payment of the debt representing the price (f).
If this decision were correct, delivery of possession in the case of a gift could be dispensed
with in every case by the donor making a pretence of a sale to the donee and afterwards
releasing the donee from the obhigation to pay the price.

Shia law.—A gift of an undivided share 13 vahd, though it be a share m property
capable of partition (g) : Baillie, IT, 204.

135. Gift to two or more donees.—A gift of property
which is capable of division to two or more persons without
dividing it is invalid, but it may be rendered valid if
separate possession is taken by each donee of the portion
of the property given to him. This rule does not apply to the
case mentioned in the third Exception to sec. 134 (%), nor, it is
conceived, to the cases mentioned in the other Exceptions.

[4 makes o gift of a house to B and C without making any division of the property
at the time of gift. Subsequently B and C divide the property and each takes possession
of the portion allotted to him with the consent of the donor. Is the gift valid ?  Accord-
ing to Macnaghten [p. 50, s. 7, p. 201, case 5], it 18 not, the reason given being that the
division should have taken place simultaneously with the transfer. According to
Baillie (p. 524), the gift 18 not void 1n 1ts inception and 1t may be rendered vald by
subsequent division between the donees. The latter seems to be the better opinion.
See also Hedaya, p. 485.]

Shia law.—Under the Shia lawa gift of property to two or more donees is vald,
though no division is made either at the time of gift or subsequently : Bailhe, 1I,
205.

136. Gift in futuro—A gift cannot be made of any-
thing to be performed vn futuro [ills. (a) and (b)], nor can it be
made to take effect at any fupure period whether definite
[ill. (c)] or indefinite (¢).

[(s) A makes a gift to B of “ the frmt that may be produced by his palm tree this
year.” The gft is void as being a gift of future property : Bailhe, 518,

(b) A Mahomedan executes a deed n favour of his wife purporting to give to the
wife and her beirs in perpetuity Rs. 4,000 every year out of his share of the income of
certain Jaghir villages. The gift is void, as being & gift of a portion of the future revenue
of the villages : Améul Nissa v. Mir Nurudin (1896) 22 Bom., 489.

(ﬂ Ashidbai v, Abdulla (1006) 81 Bom. 271. | (h) Ibrahwm Goolam Arqﬂ v. Saiboo (1008) 35
Amadi Begam . mAm(mn 40 All Cal. 1,84 1A.1
508 100 L C. MA A, 84

67,
; 6. () CMkkmmu{ v. Akmed (1887) 10 Mad.
® Sadtk Husain v. Hashim Ah (1918) 43 LA, 96, 199.
212, 221-222, 88 All, 627, 646, 86 1.C. 104,
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(c) A executes a deed of gift in favour of B, contaimng the words “ so long as 1
live, I shall enjoy and possess the properties, and I shall not sell or make gift to any one,
but after my death, you will be the owner.” The gift 18 void, for 1t 18 not accompanied
by dehvery of possession and it is not to operate until after the death of A : Yusuf Als v.
Collector of Typperah (1882) 9 Cal. 138. See also Chekkonekutti v. Ahmed (1886) 10 Mad.
196, at p. 199.

(d) A 18 entatled to receive a specified share in the offerings made by pilgnms at a
certain shrine. A may make a valid gift of the right to recerve such share. Here the
thing gifted 18 ““ the right of the donor to receive a fixed share 1n the offerings after they
have been made ' (see sec. 122) : Ahmad-ud-Din v. Ilahi Bakhsh (1912) 34 All. 465, 14
L.C. 687 ; Anwary Begam v. Nizam-ud-din Shah (1898) 21 All 165, at pp. 170-171.]

Macnaghten, p. 50, ss. 3 and 5; Baillie, 516. The rule set forth in thus section 18
based on the principle that the object of the gift must be in existence at the time of the
@ft . Baillie, 516.

137. Contingent gift.—A gift cannot be made.to “take
effect on the happening of a contingency ().

“ A gift must not be dependent on any thing contingent, as the entrance of Zeyd,
or the arrival of Khahid ” : Baillie, 515-516, 549-560. A gift by a Shia Mahomedan to
A for life, and, n the event of the death of A without leaving male 1ssue, to B, 1s as regards
B a contingent gift, and therefore void (k). In a Privy Counail case a gift was made by a
Shia  Mahomedan to his wife for life, and after her death to such of ks chuldren as may
be Liung at has death. Their Lordships observed that the gift to the cluldren was con-
tingent, but they reframed from expressing any opimon as to its vahdity (I). As to
alternative bequests, see s, 108A.

138. Gift with a condition—When a gift is made subject
to a condition which derogates from the completeness of the
grant, the condition is void, and the gift will take effect as if
no condition were attached to it (m). As to life-estates ix
general under the Sunni law, see sec. 44 (1) and (2) and the
cases there cited.

Gift of a life-estate.—* All our masters are agreed that when one has made a gift and
stipulated for a& condition that 18 fdsid, or invalid, the gift 18 valid and the condition®
18vord " ; Ballie, 546. *“ An amree (hfe-grant) 1s nothing but a gift and a condition ;

and the condition 1s invahd; but a gt 15 not rendered null by involving an mnvalid
condition ' : Hedaya, 489.

Illustrations.
[(s) If a Sunni Mahomedan says, * this mansion is to thee oomree (for thy hife), and

when thou art dead it reverts to me,”’ the gft 18 lawful, and the condition is void :
Bailhe, 517 ; Hedaya, 489.

[6)) Macnagmen, p 50, , Balllle, 615-5616 , sub-nomineedbdul Qafur v. Nwzamudin
Abdul Karvm v, Abdul Qayum (1606) 28 (1892) 17 Bom 1, 5,19 TA 170, 178 {as
All 342, 346 to the last decision, see Makomed Ibrahm
(k) ('auamally v, Curnmbhoy (1911) 86 Bom v Abdul Latiff (1913) 87 Bom 447 458,
214, 267-268,121C. 2 171C, 689 ] ; Suleman v_Dorab Al 11881)
() Sadwk Huoain v Ilachom Ah (1916) 43 LA. 8IA. 117, 122 + Abdoola v. M
212, 219-220 , 38 All. 627, 643-644, 36 1.C (1906) 7 Bom, LR. 806, Mahomed Shah
104. v Oficval Tmtu of anal (1909) 36 Cal.
(m) Nwzamudin v. Addul Gafur (1888) 13 Bom, 481,21C 292
264, 276 affirmed on appeal to P.C
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The result is that the donee takes an absolute interest in the mansion, and not only
a hfe-interest. This is the legal effect of the gift. Similarly, if a house is given to A for
Iife, and after his death to B, the legal effect of the gift is that A takes the house
absolutely, and B takes nothung. The same rule apphes to a testamentary gift (x).

(b) A makes a gift of Government promissory notes to B, on condition that B
should return a fourth part of the notes to A after a month. The condition 18 void and B
takes an absolute interest in the notes: see Baillie, 547; Hedaya, 488. (Here the
condition relates to the return of part of the corpus.)

(c) A makes a gift of a house to B on condition that he shall not sell it, or that
he shall sell 1t to a particular individual, or that B shall give some part of it in iwaz or
exchange. The condition is void, and B takes an absolute interest in the house : Baillie,
547. See sec, 139,

Restraint agawnst alienaton.—In the case of a gift, a restraint against alienation,
whether absolute or partial, is vord. In the case of a transfer for a consderation, 1t 18
vahd 1f the restraint 18 partial, as where 1t is provided that the transferee shall not sell
the proberty to any one but the members of the transferor’s and transferee’s family (o),
but void 1f the restraint 1 absolute. See Transfer of Property Act sec. 10.

(d) A makes & gift of certan property to B. It is provided by the deed of gift
that B shall not transfer the property. The restraint against ahenation 18 void, and B
takes the property absolutely : Babu Lal v. Ghansham Das (1922) 44 All. 633, 70
L.C. 84, (22) A.A. 205.]

Lafe-grant under Shafei law.—A gift for life is recognized among Shafeis, a sub-
sect of Sunms (p).

Life-grant under Shia 1aw.—The Shia law recognizes a gift of a life-estate (g).
Thus 1t is stated 1n Baillie, II, 226, that 1f a man says, “‘ I have bestowed on thee this
mansion for thy life or my life,” it 18 & valid gift. Contrast this wath 1ll. (a). Sce sec. 44
(3) and t!le cages cited 1 the 1illustrations.

139. Condition in the nature of a trust—Where property
is transferred by way of gift, and the donor does not reserve
dominion over the corpus of the property nor any share
0f dominion cver the corpus, but stipulates simply for and
obtains a right to the recurring income during his life, the gift
and the stipulation are both valid. Such a stlpulatlon is not
void, as it does not provide for a return of any part of the
corpus as in sec. 138 ills. (b) and (c). The stipulation may also
be enforced as an agreement raising a trust, and constituting a
valid obligation to make a return of the proceeds during the time
stipulated. It wassoheld by the Privy Councilin Nawab Umjad
Ally v. Mohumdee Bequm (r) [ill. (a)] which was a Shia case,
and in Mohammad v. Fakhr Jahan (s) which was a Sunni case.

(n) Abdul Karvm v, Abdul Qayum (1906) 28 All 343, 118 IC. 255, ('28) A, R 323
{where it was held that the  donor

(0) Muhammad Raza v. Abbas Bandy Bubs (1982) had not divested himself completely of
591 A. 236, 36 C. W, N, 774,187 I C. 821, all dominion over the rggerty in_ that
('32) A PC. 188 the deed of trust conta a condition

(p) Mahomed 1brakvm v Abdul LaM (1018) 87 that the trustees should not sell the
Bom 447, 458,171 C property without the consent of the

(q) Banoo Begum v M Abed Al (1808) 32 donor, and that the reservation of a
Bo 172, Straj Husawn v Mustaf Husain Ife-interest by the donor to himself was

)OC 321,491C.58 herelore nvalid

d].
(r) (1807) 11 MI A 517, 547-548; Murza | (s) (1922) 40 I.A. 185, 208-210, 44 All 301,
Hasham v, Bindansem (1928) 8 Rang 314 -416, 68 IC. 254, ('22) A PC. 281

Ss.
138, 139
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The principle of the above decision has been extended by
the Courts in India to cases where a gift is made subject to the
condition that the donee shall pay the income to a person or
persons nominated by the donor during the life of such person
or persons [ills. (b) and (c)].

[(a) A transfers and endorses Government promissory notes into the name of his
son B, and delivers them to B as a gift, with a condition that B should pay the income
thercof to A during his life.  Both the gift and the condition are valid, and B 1s bound
to pay the income to A during A’s hfe : Nawab Umjad Ally v. Mohumdee Begum (1867)
11 MIA. 517, 547-548, a Shia case. The same principle apples to a gift by a Sunni
Mahomedan : Mokammad v. Fakhr Jahan (1922) 49 T.A. 195, 44 All 301, 68 I.C, 254,
(‘22) A. PC. 281,

(b) A makes a gift of his house to his son B with a condition that B should give
the income of one-third of the house to A’s grandson C during C’s life. Both 'the gift
and the condition are vahd, and B 1s bound to pay the mcome to ¢ during C’s hfetime :
Lali Jan v. Muhammad (1912) 34 All. 478, 16 1.C. 105, & Sunm case.

(c) A makes a gift of certamn property to her son B with a condition that B should
pay out of the income thereof Rs. 40 every year to C during C’s life, and divide the
remainng ncome equally between him (B) and D during D’s hfe. Both the gift and
the condition are valid, and B 1s bound to pay Rs. 40 per annum to C and divide the
remainng income equally between himself and D until D's death: Tavakalbhai v.
Imatiya) Begam (1916) 41 Bom 372, 39 I C. 96, a Sunm case.

(d) A Mahomedan lady transfers certain immovable properties by way of gift to
her nephews upon condition that they should pay her Rs. 900 every year for her main-
tenance. She also reserves a right of residence for herself in a portion of one o! the pro-
perties. The deed of gift contains a stipulation that if the payments are not regularly
made, she should be at liberty to recover them by a smit. Thus is not a valid gift, for the
payment of Rs. 900 18 not made dependent upon the profits of the corpus being sufficient
to meet 1t, as mn 1lls, (a), (b) and (c) ; the consideration for the transfer 1s the promise to
make the payment in any event: Sarifuddin v. Mohwuddin (1927) 54 Cal. 764, 767, 16
1.C. 67, ('27) A.C. 808]

Note.—The transaction in each of the illustrations (a), (b) and (c), 18 1n substance
a hba-ba-shart-ul-wwaz, as to which see sec. 142 below, '

139A. Gift over.—A gift of property to 4 and B in equal
shares with a condition that if either of them died without
leaving male issue his share should go to the other, is valid
according to the Shia law (z).
According to the Sunni law, the condition would be void, and 4 and B would each

take lus share of the property absolutely, and 1t would descend on his death to his heirs ;
see sec. 138.

140. Revocation of gifts—(I) A gift may be revoked by
the donor at any time before delivery of possession. The
reason is that before delivery there is no complete gift at all.

) Musammat Wahbunmaa v. Mushaf Husavs (1927) 2 Luck, 187, 06 1.C. 118, ('27) A.0. 328,
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(2) Subject to the provisions of sub-sec. (4), a gift may
be revoked even after delivery of possession, except in the
following cases :—

(1) when the gift is made by a husband to his wife or
by a wife to her husband ;

(2) when the donee is related to the donor within the
prohibited degrees ;

(3) when the donee is dead ;

(4) when the thing given has passed out of the donee’s
possession by sale (u), gift or otherwise ;

(5), when the thing given is lost or destroyed ;

(6) when the thing given has increased in value, what-
ever be the cause of the increase (ul);

(7) when the thing given is so changed that it cannot
be identified, as when wheat is converted into
flour by grinding (v) ;

(8) when the donor has received something in exchange
(1waz) for the gift [see secs. 141 and 142).

(8) A gift may be revoked by the donor, but not by his
heirs after his death.

(4) Once possession is delivered, nothing short of a decree
of the Court is sufficient to revoke the gift. Neither a declara-
tion of revocation by the donor nor even the institution of a
suit for resuming the gift is sufficient to revoke the gift. Until
a decree is passed, the'donee is entitled to use and dispose of
the subject of the gift.

Hedaya, 485 ; Baille, 533-537. The reason why a gift to a person other than a husband
or wife or to a person other than one reldted within the prohibited degrees may
be revoked is thus stated in the Hedaya, p. 486 : *‘ The object of a gift to a stranger
18 a return ;—for 1t is a custom to send presents to a person of high rank that he may protect
the donor ; to a person of inferior rank that the donor may obtain his services ; and to a
person of equal rank that he may obtain an equivalent ;—and such being the case it
follows that the donor has power of annulment, so long as the object of the deed is not
answered, since a gift 18 capable of annulment,”’

. A gift made in favour of any of the persons mentioned n cls (1) and (2) of sub-
sec. (2) cannot be revoked at all, not even if the donor has expressly reserved to himself

(u) "'aléliami\ v. Tabeya (lAQIG) 41 Al 534, 60 | (ul) Itd.

- 19 Mulans v Moula Ba (v) Magbul v, Ghafur-un-mssa (1914) 36 All
{sl0972‘4) 46 All, 260, 78 1.C. 222, [ 24] A.A. 333, 24 L.C. 225.

S. 140
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the right to revoke. In all other cases a gift is revocable, unless the power of revocation
has come to an end by the happening of any of the events mentioned in cls. (3) to (8) of
sub-gec. (2). If no such event has happened, the donor may revoke the gift, even though
he may have declared that he would not revoke 1t. The reason 18 that, except mn the
cases mentioned in cls. (1) and (2), the power of revocation 18 mherent 1n the donor of
overy gift (w). Contrast scc. 126 of the Transfer of Property Act, 1882, which, however,
does not apply to Mahomedan gifts.

Shia law.—The Shia law differs from the Hanafi law 1n the following particulars :—

(a) a gift to any blood relation, whether within the prohibited degrees or not, 18
irrevocable after delivery of possession ;

(b) & gift by a husband to s wife, or by a wife to her husband, is, according
to the better opinion, revocable (Baille, II, 205-206).

(c) a gift may be revoked by a mere declaration on the part of the donor without
any proceedings in Court [Bailhe, II, p. 205, £. n. (10)] ‘

141. Hiba-bil-iwaz (gift with exchange).—(1) A hiba-bil-
wwaz, as distinguished from a hiba or simple gift, is a gift for a
consideration. It is in reality a sale, and has all the incidents
of a contract of sale. Accordingly possession is not required
to complete the transfer as it is in the case of a Aiba, and
an undivided share (mushaa) in property capable of division
may be lawfully transferred by it, though it cannot be done
in the case of a hiba (z). Two conditions, however, must
concur to make the transaction valid, namely, (1) actual
payment of consideration (iwaz) on the part of the donee, and
(2) a bona fide intention on the part of the donor to divest
himself in presents of the property and to confer it upon the
donee. The adequacy of consideration is not’ material ; but
whatever its amount, 1t must be actually and bona fide paid (y).
Such a transaction is called the Aiba-bil-iwaz of India as
distinguished from “ true " htba-bil-iwaz dealt with in the notes
below. It was introduced by the Muslim lawyers of India as
a device for effecting a gift of mushaa in property capable of
division (z).

(2) The High Court of Calcutta has held that a trans-
action of this character is nothing but a sale ; therefore, where
the property is immovable and is of the value of Rs. 100 and

(w) (auumully v Curnmbhm/ (1911) 86 Bom ('28) A L 516
214-251, 256, 121 ( 1 ()} KMJoomma v Rowshan Jehan (1876\ 2
(x) Bnllﬂc. 1221’3 ‘v[lmmgh'on pp 51-52, 184,81 A 201, Muhammad Faiz v,
s8, 14 and 15, Hutendra b:nyh v. Maha- Ghulam Ahmad 8]) SAH 490, 8 I A,
raja of Darblmmm (1928) 65 1. A, 197, 7 25, Chaudhry Mehdy Hasan v Muham
Pat. 500, 109 1.C. 858, (’23) A PC. 112, mad Hasan (1906) 28 Al 439,831 A
Sanfuddin v. Mohuddin (1927) 64 Cal’ Mohan Lal v. Mahmud (1922) 44 All, 680

754, lOul(‘G?‘s 7) AC 808, Fateh 007{2 A A8
Al v, Muhammad (1928) 0 Lah. 428, | (2) Balllle, p. X
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upwards, it must be effected by a registered instrument as
required by sec. 54 of the Transfer of Property Act, 1882,
which relates to sales (a). As a sale, it also gives rise to a
right of pre-emption (b).

[(a) A and B, two Mahomedan brothers, own certain villages which are held by
them as tenants-in-common. A dies leaving his brother B and a widow W. Some time
after A’s death, B executes a deed whereby he grants two of the villages to W. Two
days after the date of the grant, but as part of the same transaction, W executes a
wniting whereby 1 consideration of the grant to her of the two willages she gives up
her claim to her husband’s estate in favour of B. The transaction is a hiba-bil-1waz, and
1t 18 valid though possession may not have been delivered : see Muhammad Fawz v.
Ghulam Akmad (1881) 3 All 490, 8 I. A. 26.

(b) A Mahomedan executes a deed 1n favour of his wife whereby he grants certain
immovgble property to her wn leu of her dower. Possession of the property 18 not
delivered to the wife. The transaction 1s nevertheless vahid as a hiba-bil-swaz : Muham-
mad Esuph v. Pattamsa Ammal (1899) 23 Mad. 70,

(¢) A Mahomedan lady, who owns an undivided share (mushaa) in an immovable
property which 18 capable of division, executes a decd whereby she transfors her share
n the property by way of gift to her two nephews in consideration of the nephews
paying Rs. 999 to her every year for her maintenance. The deed provides that if they
farl to make the payments regularly, she should be at Iiberty to recover them by a swit.
Thedeed 18 duly registered. The transaction 1s not a kiba, and 1t 18 vahd thoughit 18 &
transfer of a mushaa: Sarfuddin v. Mohwddin (1927) 54 Cal. 754, 106 L.C. 67, ('27)
A.C. 808.

True nature of transacthion —Though a transaction may be described in the plaint
a3 8 fuba-bil-iwaz, 1t 13 open to the plamntiff to show that 1t was in fact a simple hiba,
provided that the point 18 raised at an early stage of the proceedings (c).

(d) A Mahomedan dies leaving two brothers and a daughter. Subsequently each
brother relinquishes hus share 1n the estate of the deceased 1n favour of the daughter in
céasideration of the gther doing so.  The transaction is not a kiba, the rehnquishment
by one brother being the consideration for relinquishment by the other, and delivery
of possession to the daughter 18 not necessary to validate the transaction (d).]

A gift “1n consideration of your being my cousin ” 1s not a gift for a consideration
or & hiba-bil-vwaz.  Such a transaction 18 a hiba or gift simple, and delivery of possession
18 necessary to vahdate the gift (e). Similarly a gift * for having with cordial affection
and love rendered service to me, and maintained and treated me with kindness and
indulgence, and shown all sorts of favour tv me,” 18 a hiba or gift simple. Such a
transaction 18 not a kiba-bil-iwaz, there being no wwaz or consideration, and delivery of
possession 1s necessary to validate the gift (f).

Adequacy of ideration.—In Khaj issa. v. Rowshan Jehan (g) which 18 the
leading case on the subject their Lordshnps of the Privy Council smd : * Undoubtedly
the adequacy of the consideration is not the question. A consideration may be per-
fectly valid whch is wholly inadequate in amount when compared with the thing given

(a) Abbas Alyv_Karvm Baksh (1909)13 CW N [ (¢ ;Sera]uddm v. Isab (19}.2) 49 Cal. 161, 70
160,41 C 466 ; Sarvfuddin v_Mohuddin 1.C 208, ('22) A C 2
(1927) b4 Cal. 754, 105 1. C. 67, ('27)| (d) Achulbalv  Abdulla 1906) 81 Bom, 271,
A. C, 808 ; 8ee aleo Fateh Al v. Muham- (e Ja[ar Ali v, Ah (1868) 5 Bom. H. C.

mad(1928) 0 Lah 428, 435-436, ('28) A.L.
N R tm Bakhsh v. Muhammad Hasan (1888)
(b Salémdru Nath v. Fulsom Bibi (1032) 36 11 A1l 1
W N. 486,130 1.C 403, ('32) A.C. 625 (9) (!870)2Cal 184,197,831 A 291.
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Some of the cases have gone go far as to say that even a gift of a ring may be a sufficient
consideration ; but whatever 1ts amount, 1t must be actually and bona fide paid.” It
would seem to follow from this, that however small the consideration for a hiba-bil-iwaz
may be, the transaction would be vald if the consideration was actually and bona fide
paid. In a Bombay case, decided before the above Privy Council cage, there was & grant
by A to B of property, and the consideration for the grant was stated to be Rs 10, It
was held that the consideration being only Rs. 10, the transaction could not be sustained
as a hiba- bil-fwaz (k). This decision can no longer be regarded as good law Even a
copy of the Koran 1s a good consideration for a hiba-bul-1waz ().

Intention to transfer wn praesenis.—Where property was transferred to a donee subject
to a reservation of the possession and enjoyment to the donor and lys wife during their
Iives, 1t was held by their Lordships of the Privy Council that there was no intention on
the part of the donor to divest himself 1n preesents of the property, and that the transac-
tion could not be upheld as a hiba-bil-1waz (j).

True hiba-bu-vwoz.—Hiba-bil-vwaz means, hiterally, a gift for an exchange: It 1s
of two kinds, one being the true hiba-bil-iwaz, that 1s, hiba-bil-suwaz as defined by the
older jurists, and the other the hiba-bil-iwaz of India. In the former there are two acts
namely, (1) the hiba, which 1s followed by (2) an independent and uncovenanted wwaz
(return-gift), that 1s, an wwaz not stipulated for at the time of the hba. In the latter
there 18 only one act, the iwaz or exchange being involved in the contract of gift as 1ts
direct consideration : Baillie, 122. In the true hiba-bil-1waz, the hiba and swaz are both
governed by the law of gifts. There must be delivery of possession both of the hba and
wwaz, and they are both subject to the doctrine of mushaa. The donor may even after
delivery revoke the gift [sec. 140] at any time before the iwaz 18 delivered to him, but
after delivery of tho fwaz neither party can revoke his gift. The transaction consists
of two dwstinct acts of donation between two persons each of whom 1s alternately the donor
of one gift and the donee of the other, Thusif 4 makes a gift of a ring to B and delivers
1t to hum, and B, without having stipulated for uf, subsequently makes a gift of a watch to
4, saying that 1t 18 the iwaz or return for the gift of the ring, and delivers the watch to
hum, the transaction 1s a true Aba-bil-1waz, and neither 4 nor B can revoke the gift. But
if B delivers the watch to A without saying that 1t 18 the twaz or return for s gift,
the transaction does not amount to & hiba-bil-uwaz. The case 15 then one of two hbal,
and either party may revoke his hiba [sec. 140]. If A makes a gift of a ring to Bsaying,
“ I have given this to you for so much,” 1t 18 a hiba-bil-iwaz of India. It 18 1n reahity a
sale, while & true hiba-bil-iwaz 18 not a sale either 1n 1ts ingeption or completion (k).

142. Hiba-ba-shart-ul-iwaz.—Where a gift is made with
a stipulation (shart) for a return, it is called hiba-ba-shart-ul-twaz.
As 1n the case of a hiba (simple gift), so in the case of a hiba-ba-
shart-ul-iwaz, delivery of possession is necessary to make the gift
valid, and the gift is also revocable [sec. 140]. But the gift
becomes irrevocable on delivery by the donee of the swaz
(return) to the donor (I).

Q) Rujabm'v Ismail (1870) 7 Bom. H.C., 0.C. | (k) Balllle, 122-123, 541-543; Rakhm Bakluh
v Mu ammad HundJISSS) 11 All

[0} Abbas Al v Kamn aam(mo) 13 Cal. W. Sanfuddwm v. Mohwddin (51927) 54 Oul
N. 180, 4 I C ¢ 764,105 I C. 7, 27)

(f) Chaudhri Mehd H an v, Muhbammad | (1) Bcﬂlle. 64.%44 48 ; Mogulsha v.

Hasa n(lm)%All 489, 4563, 38 I.A. 68 Mah th ) 17 Bom, 517

(1t was also found that no coneideration (having regnd to the declsion that posses-

ssed from the donee to the donor), slon was neceesary, the traneaction is

002a Adam Patel v, Ismavl Moosa (1 wrongl duulbed in the judgment as
12 Bom, L R, 109, 194, 5 1.C. 946, 186 Aiba-bul-ivaz), Judgm
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The main distinotion between the hiba-bil-iwaz of India, and Aiba-da-shart-ul-swaz
is that delivery of p jon 18 not y 1n the former case, while it 18 necessary
in the latter case.

The main distinction between hiba-bil-1waz as defined by the older jurists and hiba-
ba-shart-ul-iwaz is that in the former the wwaz proceeds voluniarily from the donee of
the gift, while in the latter 1t 18 expressly stipulated for between the parties. The
former bears the character of a gift throughout and does not partake of the character of &
sale either 1n its inception or completion, while as regards the latter, 1t 18 & gift 1n its first
stage, but it partakes of the character of a sale after possession has been taken by the
donee of the thing given and by the donor of the iwaz, so that the transaction, when
completed, 1s exposed to shufaa or pre-emption, and either party may return the thing
dehivered to him for a defect. These two incidents, namely, the right of pre-emption
and the right to return a thing for a defect, are two of the incidents of the contract of
sale in the Mahomedan law. As htba-ba-shart-ul-iwaz 18 not common in India, 1t 18 useless
to pursue the matter further. As to the incidents of sale in Mahomedan law, the student
is referred,to Baillio’s Digest, 2nd ed., Introduction to the Chapter on Sale, pp. 775-783

See 1ls. (a),*(b) and (c) to sec. 139, and notes.

143. Areeat.—The grant of a license, resumable at the
grantor’s option, to take and enjoy the usufruct of a thing, is
called areeat (m).

Hedaya, 478.

A hiba 18 a transfer of ownership without consideration, A hiba-bil-twaz 1s & transfer
of ownershup for a consideration. An areeat1s not a transfer of ownership, but a temporary
license to enjoy the profits so long as the grantor pleases. A hiba 18 revocable except 1n
certain cases (sec. 140) A hiba-bil-iwaz 18 not revocable i any case. An areeat 18
revocable 1n every case.

144. Sadagah.—A sadaqah is a gift made with the object
of acquiring religious merit. Like huba, it is not valid unless
accompanied by delivery of possession ; nor is it valid if it
consists of an undivided share in property capable of division
[sec. 134]. But unlike 4iba, a sadagah, once completed by
deljvery, is not revocable ; nor is it invalid if made to two or
more persons all of whom are poor [sec. 135].

Baillie, 554-566 ; Hedaya, 489. The distinction between hiba and sadagah lies 1n the
object with which 1t 1s made. In the case of kiba, the object 1s to manifest affection
towards the donee, or to win his regard or esteem ; 1n the case of sadaqah, the object is
“to aaquire ment 1n the sight of the Lord A gift of property even to the rich would
be a sadagah 1f made with the object of acquiring religious ment.

Sadagah distinguished from wakf.—In the caso of a sadagah, the corpus may be
consumed ; 1in the case of a wakf, the sncome only can be spent (n). See secs. 168 and
169 below.

(m) Mulammad Faiz v. Ghulam Ahmad (1881) (31927) 2 Luck. 216, 95 I.C. 220, ('26) A.O.
8 All 400,81 A 26, Mumtaz-un-Nwssa v.
Tufal (1906) 28 All, 264, as explaned in | () Remanadham . Vada Leooas (1010) 94 KAd,
ENahl Ahmad, In the matter of (1008) 30 54 Boln 358, 369, 127 I C, 401, ('sos AB,
All, 800, Muh d Suldy v Rusold 191

Ss.
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145. Gift by a Mahomedan governed by Marumakkatyam
law to a tawazhi—A tawazhi consists of a mother and
all her children and descendants in the female line, It is a
corporate unit, and capable of holding property as such.
Therefore, where a Mahomedan who follows the Marumakka-
tyam law, makes a gift of property to his wife and all her
children constituting a tawazhi, without any expression of inten-
tion as to how they are to hold and enjoy it, the gift will be
deemed to be a gift to the tawazhi, and the donees will take
the property subject to the incidents of an ordinary tarwad
or tawazhi property, one of which is impartibility (o). But when
the gift is to the wife and her children by him, to the exclusion
of her children by a former husband, the gift cannot be deemed
to be one to a tawazhi, and the donees will take the.property as
tenants-in-common in equal shares with power to alienate their
respectxve mterests ( p)

(@] Kunhu(lm Ummu v I\um \lamnu (1504) (p) Jlmllnmm Imttu v Auum (1028) .)1 Mad
ad 201, Chukkra Kannan v Kunh ' 574, 110 1 C 480, ("28) A M &
I’o“er(lsm)) 39 Mad 817, 301C 755
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CHAPTER XII.
WaAKEFS.

146. Wakf as defined in the Wakf Act.— Wakf means
the permanent (s. 146A) dedication by a person professing the
Mussalman faith of any property (s. 146B-146D) for any
purpose recognized by the Mussalman law as religious, pious
or charitable (s. 146E).”

The above is the definition of wakf as given in the Mussalman Wakf Validating

Act, 1913, 2. That Act came into foxcp.on the 7th March, 1913, It has a retrospective
offect, and applies to all wakfs, whether created before or after that date: seo

sec, 162 below. Referring to the above defimition, the Judicial Committee observed

that 1t was a defimtion for the purposes of the Act, and not necessanly exhaustive (g).

Wakf as defined by Mahomedan jurists —The term wakf hiterally means detention.
The legal meamng of wakf, according to Abu Hamfa, 1s the detention of a specific thing
in the ownership of the wakif or appropriator, and the devoting or appropmating of 1ts
profits or usufruct ““in chanty on the poor or other good objects,” According to the
two disciples, Abu Yusuf and Muhammad, wakf signifies the extinction of the appro-
priator’'s ownership 1n the thing dedicated and the detention of the thing in the impled
ownership of God, 1n such a manner that 1ts profits may revert to or be applied “ for the
benefit of mankind”  Baille, 557-558. Sce Hedaya, 231, 234,

146A. The dedication must be permanent.—The dedication
must be permanent. A wakf, therefore, for a limited period,
e.g., twenty years, is not valid. Further, the purpose for
which a wakf is created must be of a permanent character.
Baillie, 565 ; Hedaya, 234. See sec. 160 below.

146B. Subject of wakf.—The subject of wakf under the
Wakf Act may be “any property.” A valid wakf may,
therefore, be made not only of immovable property, but also
of movables, such as shares in joint stock companies, Govern-
ment promissory notes, and even money ().

In cases before the Wakf Act, there was a conflict of opimon whether a vahid
wakf can be made of movables. It was held in Calcutta, Bombay and Madras, that a
valid wakf cannot be made of movables, unless the movables were accessory to the
immovable property, such as cattle attached to agncultural land and implements of
husbandry or unless & wakf of movables was allowed by'custom (s). This was n
sccordance with the view taken by Mahomedan junsts on the subject ; Baillie, 570-571 ;

() Ma Mz v. Kallander Ammal (1927) 64 1 A (8) Kulsom Bibee v Golam Hossen (1005) 10

, 27, 5 Rang. 7,100 L.C. 32, ('27) A PC. Cal W.N 449 ; Fatmabar v. Gulam Husen

(1907) 9 Bom, LR 1387, Kadw Ibralvm

(r) Mulmkur V. Abubakkar (1030) 54 Bom. v Mahomed (1909) 33 Mad. 118, 4 1.C.
358, 869-370, 127 I1.C. 401, ('30) A.B. 101, 136.
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Hedaya, 234-235. On the other hand, it was held in Allahabad that a valid wakf may

1 463-i46D be made of movables, and that a wakf even of coins or shares in a joint stock company

was not invald (¢). Such a wakf would be valid under the Wakf Act. In a recent
Privy  Council case the question arose whether a vahd wakf can be made under the
Wakf Act of Government promissory notes, but 1t was not decided, as the wakf had
been acted upon for a number of years and it was held valid on that ground ()

146C. Subject of wakf must belong to wakif.—The pro-
perty dedicated by way of wakf must belong to the wakif
(dedicator) at the time of dedication (v).

Baullie, 562,

Wakf of property subject to mortgage or lease —A valid wakf may be made of property,
though 1t 18 subject to a mortgage (w) or a lease : Baille, 563-564.

Property agreed to be purchased by wakif —A vald wakf may be made of property
of which the wakif has been put in possession under a contract for the purchase thereof
by him, provided the sale 18 eventually completed (x).

146D. Wakf of mushaa.—A mushaa or an undivided
share in property may, according to the more approved view,
form the subject of wakf, whether the property be capable
of division or not.

Exception.—The wakf of a mushaa for a mosque or burial
ground is not valid, whether the property is capable of division
or not.

Hedaya, 233 ; Baillie, 573. The approved opinion above referred to1s that of Abu
Yusuf. According to Muhammad, the wakf of a mushaa in property capable of partition
is not vahd, for he holds that delivery of possession by the endower to a mutawalls 18
a condition necessary for the validity of a wakf, see s, 151 below. But though Abu
Yusuf holds that & wakf of a mushaa 1s valid though the property may be capable of
partition, he has declared that a wakf of & mushaa for a mosque or bural ground 13
valid. He gives two reasons for 1t, one of which 18 that “ the continuance of a parti-
oipation in anything 18 repugnant to 1ts becoming the exclusive right of God.”

It follows from what 18 stated above that one of several heirs of a deceased Mahomedan
cannot make a valid wakf of his undivided share of the inheritance for @ mosque or burial
ground though he may do so for other purposes. In a Rangoon case (y), however, 1t was
held, relying on a passagein Wilson’s Anglo-Muhammadan Law, 6th ed , para. 321,and on
the judgment of the Privy Councilin Mukammad Mumitaz v. Zubasda Jan (z), that if one
of several heirs takes possession of the whole property and delivers possession of 1t to the
trustees of a mosque for the benefit of the mosque, though 1t be without the consent of
the other heirs, the wakf 1s valid to the extent of his own share. The passage referred to
above 18 1n these terms : * But if a wakf1s valid as 1n the cases noted 1n n, 1 above, they
are valid for the endowment or construction of mosques or bural grounds.” This

(6) Abu Sayid v, Bakar Al (1901) 24 All 100 408, Junpwra v Mohammad (1922) 49

(u) Mohammad Sadvg v. Fakhr Jahan Begam Cal 477, 483, 87 1C 77, ('22) A C. 420
(1982) 60 I A 1,17-18,6 Luck. 556, 136 (z) M t Bumila v Mok d Al (°27)
1.C 385, (’SM PC. 18. A0 162,1021C 77

(v) M«ll;mlugdtzl7vll. labh Das (1812) 85 All 68, ) Abdul]ltaiman v Maung Muty (°82) AR,

. . L KBL.
(w) Shahazadde v. Khaja Hossern (1860) 12 W.R. (2) (1086) 11 All, 460, 16 1.A. 206.
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passage appears for the first time 1n the 6th ed., and the cases referred to there are cases

Ss.
of s wakf of a mushaa for purposes other than a mosque or a burial ground. The Privy 146D, I“E
ushaa

Council case referred to above 18 a case of a gift of & mushaa, A wakf of & m
for a mosque or burial ground 18 invalid for the specific reasons stated by Abu Yusuf,

146E. Objects of wakf.—The purpose for which a wakf
may be created must be one recognized by the Mahomedan law
as “religious, pious or charitable ” [Wakf Act, sec. 2 (1)].
A wakf may also be created in favour of the settlor’s
family, children and descendants [Wakf Act, sec. 3].

A. Tho following are valid objects of a wakf :—

(1) mosques and provision for imams to conduct worship therem (a).

(2)ecolleges and provision for professors to teach in colleges (b).

(3) a.qucaucts, bridges and caravanserais (c).

(4) distribution of alms to poor persons, and assistance to the poor to enable
them to perform the mlgrimage to Mecca (d),

(B) celebrating the birth of Ali Murtaza (e) ;

(6) keeping tazias i the month of Muharram (f), and provision for camels and
duldui for religious processions during Muharram (g) ;

(7) repairs of imambaras (k) ;

(8) celebrating the death anmversares (hars:) of tho settlor and of the members

of lus family (4) ;

(9) Performance of ceremoes known as kadam sharf (j) ;

(10) burming lamps in & mosque (k) ;

(11) reading the Koran in public places, and also at private houses (I) ;

(12) performance of annual fateha of the settlor and of the members of his famuly (m).
[The ceremony of fateha consists i the recital of prayers for the welfare of
the souls of deceased persons, accompanied with distrbution of alms to

the poor] ; .

(13) expenses 1n conneotion with the famuly mausoleum, and daily breakfast

in Ramzan (n).

(14) mamtenance of poor relations and depegdants (o).

(a) Baillle, 574,

b) Baillle, 574

3 Eedaya, 240,

Hedaya, 240.

e) Biba Junv Kalb Husawn (1909) 81 All
136,1 I1C. 763 ; Sayid Ismau v. Hamidy
Begum (1921) 8 Pat. L.J. 218, 285-236,
62 1.C. 466 ('ZI)A P, 125 Hay Abdul v.
Hapn Hamd (1908) 6 ]L R. 1010
[cmm Memon wlll] bdulvakur v,

bubakkar (1930) 84 Sou. 858,127 1 0.
. 01, ('30) A,B 191 [Cutchi Memon cage—
bequest for dharmakriya).

) Ibia,
(g) Syed Al v. Syed MuMmmd Ali (1928) 7
Pat. 426, (*28) A P,
h) BSee cases tedinloot—nou (e).
See cages cited In foot- }
P% 0,’;“,"“ v. Akbar Yar Khan (1896) 19

(k) Mazhar Husawn v. Abdui (1911) 38 All, 400,
9 1.C. 7568,

) Ibid.
(m) Luchmnpul Sungh v. Amir Alum (1882) 9 Cal.
ul Chand v. Akbar Yar Khan
(1890) 19 All 211, Bwa Jan v, Kalb
Husain (1900) 31 Al 138, 110,763, seo

p. 139 of the r {o har Humn v,
Abdul (1011) 8 Ad 400 768,
[Stanley, 3 J

O o
Ramanadan Lmai (1017) 44
LAr 9127 40 Mad. 116, 192 39 L.C. 236,
See Szauom h Safisbu (1012) 36
Bom, m 12 1.C.

() Syed Al v. Syed M«Mmmad (1928) 7 Pat.
426, (28) AP, 441,

(0) Mukarram v, Anjuman-un-Nissa (1023) 45
Al 152 60 1.C. 836. ('24) A.A. 22
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B. The following are not valid objects of a wakf :—

146E, 146F (1) objects prohibited by Islam, e.g., erecting or maintaining a church or a temple:
Baille, 560 ;

(1i) maintaining & private tomb as distingwished from the tomb of a saint (p);

(iii) reading the Koran at graves, and perpetual performance of ceremonies for
the benefit of the soul of the deceased. This is the Madras view (g), and 1t
has been dissented from in Bombay at least as regards ceremomies for the
benefit of the soul of the deceased (r);

(iv) the High Court of Allahabad had held, following the opmion of Ameer
Alj, expressed in his Mahomedan law [4th ed , vol 1, p. 276, that a provision
for the wages and pensions of servants and dependants 1s vahd (s). A
sumlar question arose 1 a recent case before the Privy Council (t), and 1t
was argued, relymg on the same passage mm Ameer Al’s work, that,
aaki fos-sersante.was.xalid, but the point, 1t would appear, was later
on abandoned, and the Board smd : “It 15 admitted that a trust ‘for slaves
and dependants 18 not within the terms of the Wakf Valhdating Act (VI of
1913).”

146F. Wakf void for uncertainty.—The objects of a wakf
must be indicated with reasonable certainty; if they are
not, the wakf will be void for uncertainty [see note (1)]. But
it is not necessary that the objects should be named (u).
Nor is it necessary, where the objects are specified, to name
the sum to be spent on each object (v) [see note (2)].

Note (1).—According to the English law the object of trusts, whether private or
public, must be certain, otherwise the trust 1s void for uncertainty. The leading English
case on public trusts 18 Morice v. The Bishop of Durham (w). In that casc 1t was held by
Lord Eldon that a bequest for “ such objects of benevolence or iberahty as the executor
should most approve of ’ was too vague to be enforced. It has similarly been held that
a trust for “chantable or benevolent purposes” (z), or for ‘“purposes chartable or
philanthropic ” (y), or for “such chantable or public purposes as my trustee
thunks proper ” (2), 18 void for uncertainty. Following this principle, 1t has been held
by the Pnivy Council that a gift by a Hindu for diaram, an expression equivalent to
* charitable, religious or philanthropic purposes,” 18 void for uncertainty (a). .

Turning now to Mahomedan cases, the High Court of Bombay expressed the
opinion in an old case that a bequest, by a Khoja Mahomedan for dharam was void for
uncertainty (b). In a later Bombay case, a bequest by a Mahomedan for dharam,
kherat, vigere, was held to be void for uncertanty. The Gujarat: word * kherat,” 1t
was said, was derived from the Arabic ‘ khairat,” and that ‘ khair”’ in Arabic means

(p) Kaleloola v, Nuseerudeen (1804) 18 Mad. | (v) Mutu Ramanadan v, Vata Levvai (1916) 44

201 1A, 21, 28-29, 40 Mnd 116, 30 I C, 235,
(g) (1804) 18 Mad 201, supra ;| Zooleka Bibs v (’16) A PC 86, Syed Shah v, Syed Ak
Syed Zynul Abedwn (1904) 6 Bom LR, 1932) 11 Pat 288 326 -326, 136 1.0, 417,

1058 [reading the Koran at graves), '32) AP 38
(r) Abdulsakurv Abubakkar(1930)54 Bom. 856, | (w) (1804)10 Ves 522,
367-368, 127 1 C. 401, ('30) A.B. 101 (z) Inre Ruand (1881) W N.178

(8) Ghulam Mohammad v Ghulam Husain | (y) Inre Macduff (1806) 2 Ch. 463
(1082) 69 “ 4, 3" 64 AL 93,186 I.C. | () Blair v. Duncan [1902]AC. 37, wriawme ve
464, ('32) A. PO 8 Grimond [1905] A.C. 12¢
) I, (a) Runchordas v Pammbm (1899) 23 Bom,
(4) Sheikh Ramzan v. Mussammat Rahmans ('82) 725, 26

IA.7
A0, 71,186 1.C_872. Gangadas v, Thavar | (b) Gangabat A Tllauar (1863) 1 Bom. H. C,,
(18("3)111011\.110 0.C, 71, oc¢.n,
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“good,” and “khairat” means ‘ good works, alms, chanties” (¢). In a Punjab
case 1t was held that a wakf for such charitable objects as the trustees should think
proper and for such purpose as that the settlor should obtain certain bhss therefrom,
18 voud for uncertamnty (d). In an Allahabad case it was held that a wakf for fateha
and for amar-s-khawr 1including the mantenance of poor relations and dependents was
not void for uncertainty (¢). But ‘ amar-1-khair ' means “ khair " or “ good * works,
and if that 18 the correct meaning of the word, the wakf would be void for uncertainty,
unless 1t can be said that when a Mahomedan dedicates his property by way of wakf
for “ good works,” 1t must be taken that the dedication 1s for * purposes recogmzed by
the Mussalman law as religious, pious, or chantable ” within the meaning of sec. 2 (1)
of the Wakf Act.

Note (2) —A bequest by a Khoja Mahomedan under a willin the English language
of a fund ““ to be disposed of 1n charity as my executor shall think fit,” 18 not void for
uncertanty (f). In an Oudh case (g), part of the income was directed to be given to
& mosque and part to a school, and the balance was to be divided among the settlor’s
*heirs. Thb deed did not name the objects to which the income was to be devoted
after the extincbion of the heirs, but 1t was clear that the object was to apply the balance
to purposes recogmzed by the Mahomedan law as religious, pious or chantable, It was
held that the wakf was vald (h).

146G. Objects partly valid and partly invalid—Where a
wakf is created for mixed purposes, some of which are lawful
and some are not, it is valid as to lawful purposes, but invalid
as to the rest, and so much of the property as is dedicated for
invalid purposes will revert to the wakif (dedicator) ().

146H. Doctrine of cy-pres—~Where a clear charitable
intention is expressed in the instrument of wakf, it will not be
permitted to fail because the objects, if specified, happen to
fail, but the income will be applied for the benefit of the poor
or to objects asnear as possible to the objects which failed ( j)

Shia law.—The same 1s the rule of Shia law : Baillie, II, 216,

147. Persons capable’of making a wakf.—Every Mahomedan
of* sound mind and not a minor may dedicate his property
by way of wakf.

.
Baullie, 560. As to majority, see notes to sec. 101 above.

148. Form of wakf immaterial—A wakf may be made
either verbally or in writing. It is not necessary, in order to
constitute a wakf, that the term ‘ wakf” should be used in
the grant, if from the general nature of the grant itself that

(c) Marambrv Fatmabat(lm) 31 Bom, LR, | (9) Shetkh R v. M t Rahmani
(d) smm}ldi ‘23('12&2 Lal (1307) Punj, (82 4.0, 71, 18 1.0, 572,
ud-Dwn v, Sohan un|
Rec, No, 75, See also Advocate-General (B ('32) A.0.71, 186 LG, 372, supra.

v. Hormusy (1905) 29 Bom. 375, (1) Mazhar Hluam v Abdul (1911) 33 All
(¢) Mukarram v, Anjuman-un-Nissa (1923) 45 400, 406, 9 1.0. 7

All 152, 69 1 C. 836, ('24) A A, 223, (7) Kulsom BIM v, olam Hossein (1906) 10
[§)) Gwabao v. Thavar (1303) 1 Bom, HC, C.W.N, 440, 484-486 ; Salebhai v. Saflabu

0.0.7 (1912) 86 Bom., 111, 12 I.C. 702.
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tenure can be inferred (k). Where it is not clear whether a
grant constitutes a wakf, the statements and conduct of the
grantee and his successors, and the method in which the
property has been treated, are circumstances which, though
not conclusive, are worthy of consideration (I).

Note that the provisions of the Indian Trusts Act II of 1882 do not apply to
wakfs : see sec. 1 of the Act.

Though a wakf may be created orally, yet when the terms of a dedication have
been reduced to writing, no evidence can be given to prove the terms except the
document 1tself or secondary evidence of 1ts contents (m).

149, Wakf may be inter vivos or testamentary.—A wakf
may be created by act inter vivos or by will [sec. 150].

A wokf created by will is not invalid because 1t contams a clause tRat the wakf

shall not operate 1f a child 18 born to the testator The reason 1s that a testator has

power 1n law to revoke or modify lus will at any time he hikes, and he may therefore
revoke a wakf created by will even without 1eserving any express power n that
behalf (n).

Shia law.—It was held at one time that a Shia cannot create a wakf by will.
But this view was erroneous, and 1t has been held by the Privy Council that a Shia
may create a wakf by will (o).

150. Testamentary wakf and wakf made in death-illness.—
A Mahomedan may dedicate the whole of his property by way
of wakf, But a wakf made by will or during marz-ul-maut
cannot operate upon more than one-third of the net assets
without the consent of the heirs.

Hedaya, 233 ; Balle, 612.

Shia 1aw.—The same 1s the rule of Shia law (p).

A testamentary wahf 18 no more than a begquest to charity, and 1t 18 subject to the
same restrictions as & bequest to an individual : see geo. 104 above,

151. Wakf how completed.—(1) A wakf inter vivos (is
completed, according to Abu Yusuf, by a mere declaration
of endowment by the owner. This view has been adopted by
the High Courts of Calcutta (g), Rangoon (r), and Bombay (s).
According to Muhammad, the wakf is not complete unless,

(k) Jewun Doss v. Shah Kubeer-ood-Deen (1840) | (o)
2 MIA 300, Sahg-un-Nwsa v, Mat

Bagar Alv Khdn v, AnI]qu;ri Arg Begam
Almad (1903)'25 All 418 [Shia’ law) Y

(1902) 25 All, 236, 30

‘whammad Hamd v, Miwn Mahmud
(1923)50 TA 92,104, 4 Lah 15, 28, 77
IC 1009, ("22) A.PC 384
() Muhammad Raza v. Yadgar (1924) 51 T A,
102, 106, 61 Cal, 446, 80 1.C, 646, ('24)
A PC. 109,

(m) Shawkh Muhammad v, Biby Maram (1929)
8 Pat 484, 117 T C 638, ('29) A.P. 410.

(n) Muhammad Ahsan v, Umardaraz (1008) 28
All 633; Abdul Karm v. Shofiannissa
(1906) 88 Cal, 858.

(p) 4l Hugawn v. Fazal (1914) 36 Al 431, 23
1C.201

(9) Doe dem Jaun Beebee v Abdollah Barber
(1838) Fulton, 345, Janjira v. Mohammad
§1922) 49 Cal, 477, 485-488, 67 L. 77,
'22) A.C. 429,

(r) Ma E Ehin v, Maung Sein (1924) 2 Rang,
495, 88 1.C. 167, (°26) A.B. 71.

(8) Abdwl Rajak v. Jimbabas (1911) 14 Bom.
L.R. 205, 800-301, 14 1.C. 088 ; Hussevn-
bhar v, Advocate-General of Bombay
(1920) 22 Bom. L.R. 846, 87 I.C, 991.
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besides a declaration of wakf, a mutawalli (superintendent) is
appointed by the owner and possession of the endowed property

is delivered to him [Hedaya, 233 ; Baillie, 550]. This view
has been adopted by the High Court of Allahabad (¢).

(2) The founder of a wakf may constitute himself the
first mutawalli (superintendent). The founder and the
mutawalli being the same person, no transfer of physical
possession is necessary, whichever of the two views is upheld.
Nor is it necessary that the property should be transferred
from his name as owner into his name as mutawalli (x). Such
a transfer is not necessary even in Allahabad where the view
of Muhammad prevails (v).

Intentwon.-+-Where there 18 neither a declaration of wakf nor delivery of possession, &
mere infention to set apart property for charitable purposesisnot sufficient to create &
wakf, even 1f the income of the property 1s applied to the intended purpose (w).

It was held 1in a Calcutta case (2) that 1f a wakfis created by a document which
establishes by 1ts terms a rehigious or chartable trust, and 1t 18 completed by delivery
of possession, 1t 18 not open to the settlor or those claiming under lum to say that 1t was
not intended to be acted upon. In a later case (y), 1t was held that the deed and delivery
of possession amount to no more than an admssion that a wakf has been created, and
that neither the settlor nor those claiming under um are precluded from showing that
the deed was not intended to operate as a wakf, and that 1t was fictitious. Evidence
of intention 1s always admissible if the wakf is not created by a document (z), or, 1f 1t is
created by a document, the language used 18 ambiguous (a). A creditor, of course, 18
always entitled to show that a wakf was created to defraud the creditors.

Shia law.—Under the Shia law, a wakf ¢nfer mvos cannot be created by a mere
declaration, there must also be delivery of possession; Baille, II, 212. No dehvery
of possession 15 necessary when the wakif constitutes himself the first mutawalli, but 1t
is necessary 1n that case to transfer the property from his name as owner into his name
ag mutawalli. If this 18 not done, the wakf 1s invahd (b).

151A. Registration.—A wakfnama by which immovable
woperty of the value of Rs. 100 and upwards is dedicated by
way of wakf requlres to be reglstered under the Indian

t) Muhammad Azizud-dm v, Legal . : Ghazanfar v. Ahmadi B
membrancer  (1898) 16 All 821 ; (1080) 52 All 368, 123 1. C '369, ("30) A. A
mad Yunus v. Muhammad Ishaq 169

uha
(1921) 43 All, 487, 62 1 C. 800

'21) A A, | (w) Banubt v. Narsingrao (1907) 81 Bom, 260,

103 ; Muhammad, Shafl v, uhammad (z) Kuisom Bibee v Golam Hossein (1906) 10
Abdul(1927) 49 AlL 891, 991C. 1052, (*27) CW.N 449

(y) Mas Mahammad (1932) 59

A A. 255,
(v) Abdwl Rajak v Jimbabat (191&14 Bom,
LR 295, 300,
Rustam Al v. mluaq Hustin (1920) 47
IA 224, 227, 42A1l 609 612, 67 L.C.
Hussewbhai v.

4 ocate-General of
Bombay (1920) 22 Bom Ln 846, 67 1.C,

901 ; Jingira v. Moham, muozm 49 Cal,
477,488,671 1., 17, (39) AC. 420 dbad
Jalil v Obed-ullah (1921) 48 All, 4i6, 62
L0125, (21) A8, 165 Muhammad Zawn
N i (1928) 46 Al 6, 74
Icm, g; Tofaszal v, Majid
suh 56 7910 120, ('24)

A
(‘) (192!) 65 Al 682, 74 1.0, 142, (24) AA.

uda Khatu:
Cal 402, 420 428.183 1.C. 667, ('82) A
(z) Salw Ram v. A"ﬁ“ Klaan (1906) All, W.N,

rlul Abedin
(1004)030111 L.B. 106 100

(@) Eulsom Bibee v. Galam Hossexn (1805) 10

C. W. N, “9

(b) Abads Begum Kam ainad (1027) 54
IA.33,0PM 250 0910 600 ('27) A.PC.
2, app rovlng u}awai
Hum!n (190 ) 24 All 2

28) 7 ht z6, (':3
AP w maAu
(u;zs) 7 Pat. 464, 474, 11010 w, ('28)

2.
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Registration Act, 1908, though the wakif (dedicator) may have
constituted himself sole mutawalli thereof, but not a
“ trusteenama ” by which he appoints additional mutawallis
if the document does not purport to transfer any interest in
the property to them (c).

Every wakfnama, that 18, a document creating a wakf, operates to extinguish the
ownership of the wakif in the wakf property (see note to sec. 146), and therefore requires
registration under sec. 17 (1) (b) of the Registration Act, This was assumed in the Pnvy
Council case of Muhammad Rustam Alv v. Mushtaq Husan (d), upon which the present
seotion (scc. 161A)1sfounded. Thefacts of the case are more fully reported in 42 All 609,
than 1n 47 LA. 224, In@hat case the wakif first executed a wakfnama by which he
constituted himself the first mutawall,, and reserved to himself the power to appoint
additional mutawallis, By that document he defined the powers and duties of the
mutawallis and the relation in which they were to stand to the property. After three
months he executed another document called * trusteenama,” by which he appointed
additional mutawallis some to act jomntly with him, and others to act after s,
death, He died after about a month, and the swt was brought by the mutawallis
to recover possession of the property from his heirs. The wakfnama was registered 1n
fact, but 1t was argued for the heirs that 1t was not duly registered as certain rules made
under sec. 69 of the Registration Act were contravened, The Privy Council held that 1t
wag duly registered. Tho * trusteenama,” however, was not registered, and 1t was
argued that, not being registered, 1t did not confer upon the mutawallis any right of
swit, But this argument was not accepted, and 1t was held that the document, even 1f
read with the wakfnama, did not purport to agsign the property to the mutawallis, and
did not therefore requiro registration, See 1 this connection sec, 163B which defines
the position of & mutawalls

152, Wakf by immemorial user.—If land has been used
from time immemorial for a religious purpose, e.g., for the
purpose of a burial ground, then the land is by user wakf,
though there may be no evidence to show when or how it was
originally set apart for that purpose (e).

Cemetery — Land used as a public graveyard 18 wakf land, and therefore mahenable

even 1if 1t has ceased to be used as such by orders of tho Mumcipahty (f). Wee
Baille, 622. .

153. Revocation of wakf.—(1) A testamentary wakf, that
is a wakf made by will, may be revoked by the wakif
(dedicator) at any time before his death (g) [sec. 149]. .

A testamentary wakf, being no more than a bequest for a religious or chartable
purpose, may be revoked as any other bequest may be ; see sec. 109 above, A wakf
created during marz-ul-maut stands on"the same footing () ; see sec. 114 above.

(%) Where at the time of creating a non-testamentary
wakf, the wakif reserves to himself the power of revoking
the wakf, the wakf is invalid (¢).

Baille, 565 ; Hedaya, 234.
(¢) Muhammad Rustam Al v, Mushteq Husan | () Sayad Abdula v, Sayad Zawn (1889) 18 Bom,

(1020) 47 LA 224, 42 Al 609, 57 1.C, 329 665, 660.

(d) (1920) 47 LA 224, 42 All, 609, 57 I C. 320 woubu v, y
@ Courtof Wrasv. tiam Bakmak i docai | RS Gon ST oo . Natno

f C. 744 ; Mehray Dun 1006) 8 Bom LR 245, 250-251; Pathu-
Viogh%?»‘liiﬂ)wlf Lah, 540,184 1 C. 7[;4‘7‘ v, ‘?.”""'}'f"k"m (lm)u}is M(rdi 66,

i’ N " -74, Ashna Bibv v, A W (1917) 44

(N b M}Wf“ Rahmat Ali ('30) A.O, 245, Cal. 698, 703, 37 1.0 8871 ibaui( Sata)r v

122 1, C. 820, ok
(0) Myhammad dhaon v. Umardaraz (1908) 28 fdvacate. Goneral. of Bombay (1933) 85
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153A. Power to alter beneficiaries and to increase . or
reduce their shares.—The wakif (dedicator) may, at the time
of dedication, reserve to himself the power to alter the
beneficiaries either by adding to their number or excluding
some, and to increase or reduce their shares ().

He cannot, of course, so reduce the shares as to withdraw any part of the property
from the wakf. Nor can he substitute an invahd for a valid purpose for the effect would
be to withdraw so much of the property as would be appropriated for the invahd purpose.

154, Contingent wakf not valid.—It is essential to the
validity of a wakf that the appropriation should not be made
to depend on a contingency.

A Mahomedan wife conveys her property to her husband upon trust to maintain
berself and her children out of the income, and to hand over the property to the children
on thewreattaiming majority, and wn the event of her death without leaving children, to
devote the mcbme to certain rehgious uses, This 18 not a valid wakf, for 1t is contin-
gent on the death of the settlor without leaving 1ssue: Pathukutts v. Avathalakuits (1888)
13 Mad 66 ; Cassamally v. Currumbhoy (1911) 36 Bom. 214, 258, 12 I.C. 225: Baille, 564.

Shia law.—The same 18 the rule of Shia law (k) Baille, II, 218,

155. Reservation of life interest for benefit of wakif
(dedicator).—(I) Under the Hanafi law, the wakif (dedicator)
may provide for his maintenance out of the income of the
wakf property. He may, if he wishes, reserve even the whole
income for himself for hs life (I).

(@) Payment of wakif’s debts.—Under the Hanafi law,
the wakif may provide for the payment of his debts out of the
income of the wakf property (m).

This was well estabhished before the Wakf Act, 1913, and it 18 now reproduced in
see. 3, cl. (b), of the Act. See sec. 161 below.

[(a) A Hanafi Mahomedan female conveys her house to her husband upon trust
to pay the mcome of the house to her for her life, and from and after her death to devote
the whole of 1t to certain charitable purposes. Thisis a valid wakf, though the charit-
gble trust 18 not to come into effect until after the founder’s death (m1) Hedaya, 237.
Such a wakf 18 not vahid under the Shia law : See below * Shia law.”

(b) A Hanafi Mahomedan executes a deed of wakf by which he directs hus debts
to be paid out of the rents and profits of the wakf property. This 1s & valid wakf (m).
Such a wakf 18 not valid under the Shia law : see below * Shia law.”’]

Wakf to defraud creditors.—A wakf made with ntent to defeat or defraud
creditors 18 voidable at the option of creditors (n).

()] MaE Khin v. Maung Sewn (1924) 2 Rang. 38 Bom. 214, 12 L1.C, 25, Muham:

mad
495, 88 1C, 167, ('256) A R. 71, Abdul Zain v. Nwrulen (1923 45 All, 682,
Zsh?b Ié!luellamm Sughra (82) A.A, T4 1C 142, ('24) A.A. 113 Ma E Khwn v,

Maung Sem (1 24) 2 Blng 495, 88 1.0,
(k) Syeda 'Bibs v, Mughal Jan (1002) 24 All, 231, 167, ('25) A.R. 7.

The actual declsion In this case cannot 'm) Luchmipud v, .4,,“' Alum 1882) 9 Cal. 176,
be uup rted since the Privy Council (m) ,,mﬁ’,’” Moha {022))40 Cal, 477,

rulin r Ali Khan v.” Anjuman f
Ara apam i‘% 36, 301? 4‘8.3%710 77, (22)Aé 429 (a case under

() Doo dom, ﬁ‘;‘l;' 7| (m1) seoumemamn (1) above,

atmabibi v
mml of Bombuy (1881) 6 Bom 42, (n) B h Begam v. Tahsin Ali (1930) 52
51-82; Cassamally v. Currimbioy (1012) All 710, 124 1.C. 722. ('80) A.A, 462,
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Provision for seitlor’s ressdence.—It would seem that a provision for the residence
of the settlor for his life 1n the endowed property 18 not invahd (o).

Shia law.—According to the Hanafi law, the settlor may reserve the usufruct of
the endowed property for himself for s hfe. According to the Shia law a wakf 18 not
vahd unless the settlor divests himself of the ownership of the property and of everything
in the nature of usufruct from the moment the wakf 1s created (p), Hence a settlor cannot,
according to that law, reserve for himself a life-interest in the income or any portion
thereofs Baille, 11, 218-219, It has been held by the High Court of Allahabad
that 1f the settlor roserves the whole income for himself, the wakf 1s wholly void ; but 1f
he reserves a portion of the income, e.g., one-third, the wakf 18 void as to one-third only
of the corpus, but valid as to the remaining two-thirds (g). In a recent case their Lord-
ships of the Privy Council expressed a strong opinion that 1f the settlor reserved a life-
intercst even in a portion of the mcome, the wakf would be wholly void (). But a
provision 1n a wakfnama that the waluf shall be entitled, as long as he acts as a muta-
walli, to the salary which the deed properly assigns for the mutawallis generally, 1s
vahd (s). Though a wakif under the Shia law cannot reserve a hife-interest for himself,
he may create a life-interest in favour of another person, e.g., his wnfe'(T).- } )

Again, according to the Shia law, a wakf 18 not vahd, if 1t provides for the payment
of personal debts of the settlor, But a provision for payment of dobts charged on the
estate 18 valid ; 1n other words, & Shia may, like a Sunm, make a valid wakf of property
which 18 subject to a mortgage (v): Bailhe, II, 218-219.

156. Wakf property cannot be alienated.—Wakf property
cannot be alienated except in the cases mentioned in secs. 168
and 169 (v).

Hedaya, 231, 232 ; Baillie, 558-560.

157. Attachment of wakf property.—Wak{ property- is not
liable to attachment and sale in execution of a personal decree
against the mutawalli (w), nor can the rents and profits thereof
be seized in execution.

1568. Suit for a declaration that property i1s wakf.—A suit
for a declaration that property belongs to a wakf can be
brought by Mahomedans interested in the wakf without the
sanction of the Advocate-General. The provisions of sec. 92
of the Civil Procedure Code, 1908, do not apply to such a suit.
That section applies only to suits claiming any of the reliefs
specified in 1t ().

(0) Bee Muhammaa Shafi v. Muhammad Abdul

explaining Hamd Alv v. Mujawar (1902)

(»)
@

(r

<

il v,
(1027) 40 AlL 391, at p, 895, 99 1 0, 1052,
("27) A.A, 265,
Al Raza v. Sanwal Das (1919) 41 All, 84,
4810, 212,
Etﬁu Kalub v. Mehrum Beebes (1872) 4
185 ; Hamd Ah v. Mujawar
Huoam (1002) 24 All 267,
Abadc egum v, Kame Zmnab(1927) 64TA
3, 6 Pat, 250, 00 I C 669, ('27) A PC, 2

24 All 257, 263,

(v) Abdur Rahym v. Narayan Das (1923) 50 LA.
84, 50 Cal. 829, 71 1 C. 646, ('23) A.PC. 44,

(w) Buwshen Chand v Nadi Hossern (1887) 16
Cal. 329, 16 LA, 1 ; Mutu Ramaradan v.
Vava Levvas (1017) M IA 20, 40 Mnd
116, 30 1.C, 235; Mohammad
Mohammad (1925 2 Luck. 100, T00.1.0:

1027 . 1 21, (21) A 0. 118 ; Mu Tsmai'v,
@ non % ,sm,?mm 250, 09'1.C. 60, Muhammad ( 1921) i All, 508, 62 1.C.
® 904, ("21) A.A

(w)

Muhammad Ahsan v, Umardaraz (1906) 28
All, 633,

Musharr rraf Begam V. Sikandar (1929) b1
Al 40, 49-50, 111 1.0, 688 ('28) A.A. 516

(z) Abdur Rahwm v, Ma]unmsd Barkat Al (1928)
LA, 96, 55 Cal. 519, 108 1,C, 801 (28

.1
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Famuly Settlements by way of Wakf.

History of the Wakf Act.—In order to understand what follows, wakfs may be
divided 1nto two classes, »z., (1) pubhic and (2) private. A publio wakf 18 one for a publie
religious or chantable object. A private wakf is one for the benefit of the settlor's
family and s descendants, and is called wakf-alal-aulad. It was considered at one time
that ¢ to constitute a vahd wakf there must be a dedication of property solely to the worship
of God or to religious or to charitable purposes” (y), in other words, that a private wakf
was 1n no case valid. But this extreme view 18 no longer tenable (z), and a private wakf
may now be made subject to certain himitations. These limitations were very strict
under the law as 1t stood before the Wakf Act of 1913. They have been considerably
relaxed by the Wakf Act. It will be convement to consider private wakfs under two
distinct heads.

A, Wakf exclusively for the benefit of the settlor’s famuly, ohildren, and descendants
in perpetmty.—Such a wakf was invalid before the Wakf Act. It 18 also invalid under
that Act . see Wakf Act, proviso to sec. 3 reproduced 1 sec. 161 below.

B. Wak§ both for the benefit of the settlor's family, children, and descendants,
and for chanty.—According to the Privy Council decisions before the Wakf Act, such a
wakf was valid 1if there was a substantial dedication of the property to charitable uses at
some period of time or other” (a). Butif the primary object of the wakf was the
aggrandizement of the family, and the gift to charity was illusory whether from 1ts small
amount or from 1ts uncertainty and remoteness, the wakf for the benefit of the family was
invahid and no effect could be given to1t. The leading case on the subject was Abul Fata
Mahomed v. Rasamaya (b), decided 1n 1894 [sec 11l (d) to sec. 159 below). Under the Wakf
Act, a wakf for the benefit of the family 1s valid, even 1f the gift to charity 1s1llusory.
All that 18 necessary under the Act 13 that there should be an ultimate gift to chanty.
See Wakf Act, sec. 4, reproduced Jn sec. 161 below.

In Abul Fata Mahomed’s case referred to above, the income of the wakf property
was to be applied 1n the first instance for the benefit of the settlor's descendants from
generation to generation, and the trust in favour of chanty was not to come into operation
sniil after the extinction of the whole line of the settlor’s descendants, Their Lord-
ships of the Privy Council held that the gift to charity wasillusory, and that the sole
vyject of the settlor,was to create a family settloment wn perpetusty, and that the
plovision for the settlor’s family was therefore invalid. In the course of the judgment
their Lordships said (p. 631) :—

‘“ As regards precepts, whiclt are held up as the fundamental principles of Mahome-
gan law [see sec. 24], their Lordships are not forgetting how far law and religion are
mixed up together Tn the Mahomedan communities ; but they asked during the argument
how 1t comes about that by the general law of Islam, at least as known 1n India, symple
gifta[hsba] by a private person to remote unborit generations of descendants, successions
that s of malienable life-interests, are forbidden ; and whether it is to be taken that the
very same dispositions, which are 1llegal when made by ordinary words of gift, become
legal if only the settlor says that they are made as wakf in the name of God, or for the
sake of the poor. To those questions no answer was given or attempted, nor can their
Lordsups see any.”

The decision of the Privy Council in 4bul Fata Mahomed's case caused considerable
dissatigfaction in the Mahomedan community in India. It can hardly be doubted that
urder the pure Mahomedan law a wakf exclusively for the benefit of the settlor’s family

(y) 4 Ganne v. Hussen Miya (1878) 10 Bom, (1889) 17 Cal, 498, 509, 17 LA, 28,
o a1y med omidulla V. Lotfd | () Mahomed Ahsanulle V. Amarchand Kundu
(@) Lugm nipu v. Amir Alum (1882) 9 Cal 176 (1809) 17 Cal. 498, 509, 17 L.A. 28.
undu | (b) (1804)22 Cal. 619, 22 LA, 76,
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and descendants was valid. Such a settlement may be one in favour of unborn persons ;
for 1t may create successive life-interests 1 favour of such persons; 1t may be “a
perpetuaty, of the worst and most permcious kind,” but 1t was recognized by Mahomedan
law. The Privy Council, however, held that such a wakf was invalid. A representation
was thereupon made to the Government of India with the result that an Act was passed

tive, that 18 to say, 1t did not apply to wakfs created before tho Act. This led to the
enactment of another Act in 1930, by which a retrospective effect was given to the Wakf
Act of 1913 The result 13 that the Wakf Act of 1913 now applies also to wakis created
before that Act . see sec 162 helow. We now proceed to state in the form of proposi-
tions the law before the Wakf Act and the law as laid down by that Act.

159. Law relating to private wakfs before the Mussalman
Wakf Validating Act, 1913.—Under the law before the Wakf
Act of 1913, a wakf was valid if the effect of the deed of wakf
was to give the property in substance to charitable uses.
It was not valid if the effect was to give the property in
substance to the testator’s family (¢).___

Shia law.—The same was held as to Shia wakfs (d).

[(a) A Mahomedan conveys property to a mutawalli, 4. B., with a direction
to defray out of the profits of the endowed land the expenses of a mosque, to give alms
to mendicants, to educate poor students, and to utilize the surplus for the marnages,
burials, and circumeision of the members of 4 B.’s fanuly  Here thero 1s a substantial
dedication to charity, the wakf, therefore, 18 vahd Muzhurool Huq v Puhray (1870)
13 W. R. 235 ; Deokv Prasad v. Inait Ullah (1892) 14 All. 375.

(b) A executes a document purporting to settle property as ** wakf for the benefit
of lis wife, daughter, and descendants of tho daughter. The deed does not contain
any provision for the application of the income in the event of the family becoming
extinct. This 18 not a valid wakf under the law before the Wakf Act, as thero 18 no giff
to chauty : Nizamudin v. Abdul Gafur (1888) 13 Bom. 264, affirmed on appeal by ths
Privy Couneil, sub-nomme Abdul Gafur v. Nizamudin (1892) 17 Bom. 1, 19 LA. 170,
Abdul Ganne v. Hussen Muya (1873) 10 Bom. H. C 7. Nor 18 1t a valid wakf under the
Wakf Act, for there 13 no ultimate gift to chanty. See sec. 160, note (3). ,4

(¢) A Mahomedan executes a document purporimg to be a wakframa whih
begins with a dedication of s entire property for the purpose of supporting a mos}uc‘
and two schools, and for sadir warid. The dedication 13 quahfied by the words %in
the manner provided by the following paragraphs,” and these paragraphs confan
provisions for the appointment of the settlor's sons and descendants as mutawhlhs
and for thew salary, and for the maintenance and support of his familyand
descendants from generation to generation. The only provision in the deed as to rehgious
and charitable purposes 18 that the mutawallis should continue to perform them accotding
to custom, and this requires & very small expenditure compared to the income. The
effect of the deed, as & whole, 1s that while 1t professes to dedicate as wakf prqperty
bringing 1n an annual income of about Rs. 12,000, it leaves 1t to the members pf the
family who as mutawallis are to retain the control and g t, to spend 8 small
amount for religious purposes, and to take as much as they hke fot themselvfs ahd
the members of the family, for all time on account of salary as maintenance; This

(6) Mutu Ramanadan v. Vava Levvay (1916) 44 . L
TA. 21, 3?:'27’ 40 Mad. 116, 39 1 C. 285, l () Hamid 4y v. Mujavar Hussin ({902) 24

('16) A.
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18 not & valid wakf under the law before the Wakf Act, for the man purpose of
the settlement is the aggrandizement of the settlor's famly, and the gift to charity
18 illusory : Mahomed Ahsanulla v. Amarchand Kundu (1889) 17 Cal. 498, 17 I, A, 28;
Muyrb-un-mssa v. Abdur Rakim (1900) 23 All. 233, 28 1. A. 15 [where the mcome to be
devoted to charity was left entirely to the mutawall for the time being]; Muhammad
Munawar v. Razia Bibs (1905) 27 All. 320,321 A 86 ; Fazlur Rahim v, Mahomed Obedul
(1903) 30 Cal. 666 ; Balla Mal v. Ata Ullah Khan (1927) 54 1. A. 372, 9 Lah. 203, 1031.C.
518, (27) A.PC. 191 [annual mcome Rs 1,558—Rs 146 per annum to be appled
to chanty and the rest to go to settlor's descendants—wakf held to be invalid ]; Rukeya
Banu v. Najira Banu (1928) 55 Cal. 448, 105 1. C. 647, (°'28) A. C 130, [annual income
Rs. 10,000-~Rs. 456 per year to be applied to chanty and the rest to go to
settlor’s descendants—wak{ held to be invahd). [All these would constitute a valid
wakf under the Wakf Act.]

Note.—In Mahomed Ahsanulla’s case their Lordships of the Privy Council observed :
* If indeed 1t were shown that the customary uses were of such magnitude as to exhaust
the 1ncome or to absorb the bull of 1t, such a circumstance would have its weight in
ascertaining the intention of the grantor °  Accordingly, where a Mahomedan dedicated
property, of which the average annual income was Rs 850, for the purpose of performing
fateha and kadam sharif ceremomes, and it was found that according to the custom
prevailing n the country the amount required for the ceremonies was Rs 500 per annum,
1t was held by the High Court of Allahabad that the dedication to religious purposes
was substaniial, and that the wakf was thercfore valid - Phul Chand v. Akbar Yar Khan
(1896) 19 All 211,

(d) Two Mahomedan brothers execute a deed purporting to make a wakf of all
their immovable property for the benefit of their children and ther descendants from
generation to generation, and, on fotul fadure of all thewr descendants, for the benefit of
widows, orphans, heggars and the poor. The provision for the settlor's children and
sheir descéndants s vord according to the law before the Wakf Act, for the gift to the poor
8 t00 remote, and 1t 18 not to take effect until the total extinction of all the descendants
€ the settlor. Abul Fata Mahomed v. Rasumaya (1894) 22 Cal. 619, 22 I. A. 76,

[Such a wakf 18 vahid under the Wakf Act. see sec. 4 of the Act reproduced in sec, 161
blow.]

In the above case thewr Lordships of the Privy Council said : *“If & man were to
sdtle a crore of rupees, and provide ten for the poor, that would be at once recognized
asillusory. It 1s equally illusory to make a provision for the poor under which they
arenot entitled to receive a rupée till after the total extinction of a family: possibly
sot for hundreds of years; possibly not until the property had vamshed away under
thewasting agencies of litigation or malfeasance or msfortune ; certainly not as long
a8 tere exists on the earth one of those objects whom the donors really cared to maintain
mn ahigh position. Thewr Lordships agree that the poor have been put into this settle-
men merely to give it a colour of piety, and so to legalize arrangements meant to serve
for tye aggrandizement of a family.”

6) Two Mahomedan brothers execute a deed whereby they settle lands of the
valueof Rs, 20,000 1n trust to apply an indeterminate portion of the income for the due
perfotnance of customary fateha for ancestors and to almsgiving, and to apply the resi-
due ofthe income 1n perpetuity for the benefit of the settlor’s sons and their descendants
wg;hon#cpower of alienation, The amount required for fateha and almsgiving 15 estimated
by theCourt at Rs. 600 per annum. The total income of the trust estate 18 estimated
at Rs.ﬁl,&OO,-leaving & balance of Rs. 900 for the benefit of the settlor’s descendants.
It was jeld by thejr Lordships of the Privy Council that though two-fifths of the income
was to be devoted to the charity, and three-fifths was to go to the family, the effect of
the deel was to give the property in substance to charitable nses, and that the
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deed was therefore valid. Their Lordships said : “ But these figures may vary. They
are not fixed and unalterable. The income may fluctuate or decrease permanently,
and the needs of the chanty may expand even. The paramount purpose of the grantors
was evidently to provide for all the needs of those charities up to the limit of the trust
funds, the income received from the land. Those needs are the first burden upon that
income, It 18 the residue, whick muy be a dwindlhing sum, that 18 gien to the famly.
The contention that, because the share of the income going to the family 1s at present
larger than that going to the chanties, the effect of the deed 18 not to give the property
in substance to tho family, and that therefore 1t 1s invalid as a deed of wakf, 13, their
Lordships think, entirely unsound” . Mutu Ramanadan v. Vave Levvar (1917) 44 L. A,
21, 40 Mad. 116, 39 1. C. 235 ]

Famuly setilement based on wnvalid wakf.—A executes a deed of wakf, After 4’s
death some of hus heirs bring a suit against the mutawalli and the other heirs to set aside
the wakf on the ground that the gift to charity 1s 1tllusory. The suit 18 compromused and
an agreement 18 made whereby the members of the family agree that the wakf 18 binding
and that allowances fixed thereunder should be paid out of the income of the endowed
property to named members of the family, and upon the death of any of the named persons,
to hus heirs, The agreement, being for consideration, 18 enforceable as constituting a
valid charge upon the property, although the wakf 1s invalid (e).

160. Law relating to private wakfs under the Mussalman
Wakf Validating Act, 1913.—(7) It 1s now declared by the
Mussalman Wakf Validating Act that it is lawful for a person
professing the Mussalman faith to create a wakf which in all
other respects is in accordance with the provisions of the
Mussalman law, for the following among other purposes:—

(a) for the maintenance and support wholly or partially
of his family, children or descendants, and

(b) where the person creating a wakf is a Hanaf
Mussalman, also for his own maintenance and
support durmﬂ his lifetime or for the payment d
his debts out of the rents and profits of the property
dedicated [see sec. 155 above].

Provided that the ultimate benefit is in such cags
expressly or impliedly reserved for the poor or for any otler
purpose recognized by the Mussalman law as a religious, pius
or charitable purpose of a permanent character. ‘

Thus is 8. 3 of the Wakf Act. !

(9) No such wakf is to be deemed to be invalid m ely
because the ultimate benefit reserved therein for the pog or
other religious, pious or charitable purpose of a permsent
nature is postponed until after the extinction of the family,
children or descendants, of the person creating the wa

This 1s 8. 4 of the Wakf Aot,

(0] nq‘ch lehman v. Nawad Sw Salimullah )
(1922) 49 1A, 153, 49 Oal. 820, 69 1.C. 138, l ('22) A.PC. 107,
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Note (1).—A wakf may be created for the support of the *famly” [Wakf Act,
8. 3 (3)} The term “family " includes a daughter-in-law (f). It is not confined to
persons who are dependent for their maintenance on the wakif. It hasaccordingly been
held that the son of a half-brother, the son and grandson of a paternal uncle, and the
son of a half-sister, though not dependent on the wakif for their maint and residing
separately from him, are included in the term ‘‘family” (g). A provision for the
maintenance of the settlor’s nephews and of their descendants generation after generation
has also been held to be vahd (k).

Notg_(2).—The ultimate gift must be one for a relgious, pious or chantable
purpose () [Wakf Act, s. 3, proviso]. It 18 not necessary, as 1t was under the law before
the Act, that there should also be & concurrent gift to charity. A Mahomedan may not,
under the Act, provide for any gift to charity until after the extinction of the whole line of
his descendants This 18 1n accordance with the_suew of Mahomedan law as taken by
West, J., in Fatma Biby v. The Advocate-General ()), by Fa.rran,_i, n Amrutlal v. Shark
Hussewn (k), and by Ameer Ay, J., mn Bikane Mra v, Shuk Lal (I). In the first of these
cases, West, J, said : “ If the condition of an ultimate dedication to a pious and un-
failing purpose be satisfied, a wakf 13 not made invahd by an intermediate settlement
on the founder’s children and their descendants. The benefit these successively take
may constitute a perpetwity in the sense of the Inghsh law; but according to the
Mahomedan law, that does not vitiate the settlement, provided the ultimate charitable
object 18 clearly designated.” It will be remembered that the view taken by West,
J., Farran, J., and Ameer Al, J., was disapproved by the Privy Couneil 1 Abul Fata
Mahomed v. Rasamaya (m). See 1ll. (d) to s. 159.

Note (3).—The ultimate gift to charity may be an “1mphed " gift ; 1t need not be
express [Wakf Act, s. 3, proviso]. What does *“1implied ” mean ? According to Abu
Hanifa and Muhammad, 1t 18 necessary for a wakf to be complete that the ultimate
benefit for the poor should be expressly reserved. According, however, to Abu Yusuf,
such benefit may be reserved vmphedly, and this can be done by the mere use of the
word “ wakf.” Thus according to Abu Yusuf, if & person simply says “I give this
land by way of wakf to Zeyd,” the wakf 18 complete, and Zeyd has the usufruct for his
life, and after lus death, the income will go to the poor, though the poor are not expressly
wentioned (n). The Falawa Alamgiri declares a preference for the opimion of Abu
Yusuf (o). In the first case cited in 1ll. (b) to s. 169, the High Court of Bombay held
that the opinion of Abu Hanifa and Muhammad was to be preferred to that of Abu
Yusuf, and 1t accordingly held that there being no express provision for the ultimate
gift to chanty, the deed was not'valid as a wakf. This decision was upheld by the Privy
&ouncil on appeal (p). Isitintended by the word ‘‘ imphedly,” which appears in sec. 3
of the Wakf Act, to give effect to the opinion of Abu Yusuf, so that an ultimate gift to
charity may be implied, even where none 18 named, from the mere use of the word

? ¢ It has been held in Allahabad (g), " Calcutta (r), and Oudh (s), that 1t is not
to be so imphed. A similar view has been taken by the Privy Counal (t).

Shia wakfs.—The Wakf Act applies to Shias also, except s, 3, (b).

() Musharraf Begam v, Sckandu(loza) 61 All. | (n) Hedaya, 5
40, 111 1.C, 6B 28 16, (o) Balllle’s Digest, 6 P, %8
(9 I-ddua IAlé n (ZAQ? 1929) 4 Luok. 101, (. A.bdul Ga{:rlvo uddin (1802) 17 Bom,
N Ghazanfar v, Almads B(b((lDSO) 52 AL 368, | (2) man Al v. O_ﬁaal Receiver (1980) 62 All,
* 128 1.0 369, (30) A.A 48 ('WMA (1680)
® Mm Phmad v Ghidam Huaw | () Maswdo K Mahommad (1982) 59 Cal.
(1982) 891. A.74, 84 X11. 98,186 1C, 464, 402, 412-414, m 1.0, 667, sz) AC.o
) ﬁ' 'Abul Hasan v. Rajber | () Sheikh Ramzan v. (82>
0. m, 31 1.C, 438, 4.0, 71,186 I o grammat
* @ Bom. 43, 63, (t) Ghulam MoMdev Ghulam Busain (1982)
( 887) 11 Bom, 498, 50 LA, g the argumen
m)zom 116, 182-177, counselj, §OAT o8 Ss6 1o, 454, ('sn) b
1804) 22 Cal. 619, 32 LA, 76, PO, 81,

( )
»
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161. Text of the Mussalman Wakf Validating Act, 1913.—
The following is the text of the Wakf Act VI of 1913, which
came into force on 7th March 1913 :—

An Act to declare the rights of Mussalmans to make settlement of property by
way of “ wakf " 1n favour of their familes, children and descendants.

Whereas doubts have arisen regarding the validity of wakfs created by persons
professing the Mussalman faith in favour of themselves, their famihes, children and
descendants and ultimately for the benefit of the poor or for other rehgwous, prous or
chantable purposes; and whereas 1t 13 expedient to remove such doubts; It is hereby
enacted as follows ~—

1. (1) This Act may be called the Mussalman Wakf
Vahdating Act, 1913,

(2) It extends to the whole of Bnitish Incha.

Short title and extent,

2. In this Act unless there 1s anything repugnant mn the

Deflmtions,
subject or context.

(1)  “Wak{f” means the permanent dedication by a person professmg the
Mussalman faith of any property for any purpose recogmzed by the
Mussalman law as rehgious, pious or charitable (u).

(2) * Hanafi Mussalman ” means a follower of the Mussalman faith who conforms
to the tenets and doctrines of the Hanali school of Mussalman law.

3 It shall be lawful for any person professing the Mussalman faith to cieate a

Power of Mussalmans Wakf which in all other respects 1s in accordance with the
to create certaln wakfs, provisions of Mussalman law (v), for the following among
other purposes .—

(a) for the maintenance and support wholly or partially of his famn]y (w),
children or descendants, and

(b) where the person creating a wakf 1s a Hanafi Mussalman, also for his own
muntenance and support during his hfetime or for the payment of hig
debts out of the rents and profits of the property dedicated (z).

Provided that the ultimate benefit () 18 1n such cases expressly or imphedly E)-
resetved for the poor or for any other purpose recogmzed by the Mussalman law as a
religious, pious or charitable purpose of a permanent character.

¢
4. No such wakf shall be deemed to be invalid merely because the benefit reserved
Wakts ot to be invalid therein for the poor or other religious, pious or charitable pur-
by reason of remote- Pose of a permanent nature 18 postponed until after the extinction

ooy g{c benefit to  of the family, chuldren or descendants of the person creating the
T wakf,

5. Nothing in this Act shall affect any custom or usage
whether local or prevalent among Mussalmans of any particular
class or sect,

162. Wakf Act of 1913 has now a retrospective effect.—
The Wakf Act of 1913 came into force on the 7th March, 1913,

(u) Sees 146D, the law as settled before the Act. See
(v) Beess, 146 to 154 \ 8.155 and notes thereto.
(w) An to ment;ﬂng of “family ** see note (1) to () See note (2) to 5. 160 above,

8 160
(z) This is not mew, It I8 in accordance with (2) See note (3) to s, 160,

Saving of local and
sectarian custom,
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It was held not to be retrospective, that is to say, that it did
not apply to wakfs created before that date (a). To give it a
retrospective effect, an Act was passed in 1930, called the
Mussalman Wakf Vahdatmg Act, 1930 (X‘(XII of 1930).
It came into force on the 25th July, 1930. The effect of
it is that the Wakf Act of 1913 applies also, from and
after the 25th July, 1930, to wakfs created before the 7th
March, 1913.

163. Succession among descendants.—Where a wakf is
made for the benefit of the settlor’s descendants, but no
rules of succession are laid down in the deed of wakf, the
descendants take per stirpes, and not per capita %), and males
and females take equal shares (c).

163A. Forfeiture of interest under Wakfnama on remarriage
of widows.—A condition in a deed of wakf that the interest
given by the deed to a widow or to the wife of a beneficiary
shall be forfeited on her remarriage is not invalid (d).

Of Mutawallis or Managers of Wakf property.

163B. Mutawalli—Under the Mahomedan law the moment
a wakf is created all rights of property pass out of the
wakif and vest in the Almighty. The mutawalli hasno right
in the property belonging to the wakf; the property is not
vested 1n him, and he is not a trustee in the technical sense.
He is merely a superintendent or manager (e).

Sust for possession.—A mutawalli 13 entitled to sue for possession, though the
property 1s not vested 1n him (f),

o Apporntment of mutawall by arbitration.—The office of mutawalli of a public wakf,
being 1n the nature of a public office, the question as to which of two persons 1s entitled
to be mutawalli cannot be referred to arbitration (g). But where 4 claims that certain
property 18 wakf property and that he 1s the mutawalli thereof, and B denies that the
property 18 wakf property, an award made by an arbitrator that each shall be entitled
to an equal share in the management and profits of the property until the matter 18
decided by the Court, is perfectly vahd (h).

(@) EKhajeh Solehman v. Nawadb Sir Salimullah (@) Lata!amnmm v. %glmrbanu (1982) 139 I C.

(1922) 49 1.A, 1563, 490 Cal 820, 60 1C. 292, ('32) A
188, ("22) A.PC. 107 Bailla Malv. Ata (e) Vidyu Varutm V. Balusamy (1921) 48'T A,
Uligh Khan (1927) 54 1A, 872, 9 Lah. 30 2 12 M Mad 831, 656 I C, 161, ('22)
. 208, 108 1. C. 518, ('27) A.POC. 101. i ur Rahim v Namyan Da:l
(5) Macnaghten, 341 ; Sayad Mahomedv Sayad (1923) 50 A 84.90 50 Cal 829, 71 IC.

Gobar (1881) 6 ‘Bon, 88, 90-D ) I (B ATC 4.

(¢) Mlcmghﬁn' 342; Balillle, 653 u seq. See (9) Muhammad Ibrahim v. Ahmad (1910) 82 All,
Abdul Ganne v. Hussen Miya (1873) 10 508, 6 1.C. 219.
Bom, H.C. 7 lt . 14 ; Shekh Karimodin v, (h) Moumv “Raza (1924) 46 All, 856, 81 1.C.
Nawad Mir Sawd (1886) 10 Bom 119. 851, ('24) A.A, 818,

Ss.
162-163B
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164. Who may be appointed mutawalli—(Z) Subject to the
provisions of sub-sec. (2), the founder of a wakf may appoint
himself (¢), or his children and descendants (5), or any other
person, even a female (k), or a non-Mahomedan (I), to be
mutawalli of wakf property.

But where the mutawalli has to perform religious duties
or spiritual functions which cannot be performed by a female,
e.g., the duties of a sajjadanashin (spiritual superior) (m) [s. 175],
or khattb (one who reads sermons), or mujavar of a dargah (n),
or an smam in a mosque (whose function it is to lead the con-
gregation) (o), she is not competent to hold the office of muta-
walli, and cannot be appointed as such (p). Similar remarks
apply to non-Mahomedans.

(2) Neither a minor nor a person of unsound mind can
be appointed mutawalli (7). But where the office of mutawalli
is hereditary and the person entitled to succeed to the office
is a minor, or where the mode of succession to the office is
defined in the deed of wakf and the person entitled to succeed
to the office on the death of the first or other mutawalli is a
minor, the Court may appoint another mutawalli to act in his
place during his minority (r).

Female as mutawalli.—The general rule 1s that a woman may hold a religious office
unless thore are duties of a religious nature attached to the office which she cannot
perform 1n person or by deputy, e.g., the duties of a sajjadanashin. Thus a woman 18
not mcompetent to hold the office of the head mujavar of an astan or platform on which
moharram ceremonies are performed (s).

¥
Difference of sect.—In one case the Court appomted a Shia to be mutawall of a
Sunm wakf, but he was a person of considerable local influence both among Sunms
and Shias (f). In another case the Court refused to appoint & woman of the Bab seot
to be mutawalli of & Shia wakf, though she was a lineal descendant of the founder of
the wakf who was himself a Sha (u).

) Balllle 001 Iledaya. 238 ; Balll.le, (v) See Munnavaru Begam v Mu‘ Mahapally
Adva«alc General v Fallma (1 2) (1918) 41 Mad 1033, 1038,51 1.C 489,

"H C.10; Abdul Rayak v, Jumbabay (p) Kamz v. Sawui (1923) 2 Pat 819, 77 1C

1011) 14 Bom LR 2056, 14 IC 988; 209 (’23) A P. 576 Seo also Munmvaru
uhammad  Rustam AW V. Mushtaq gam v, Myr Mahapaliy (1918) 41 Mad.

Husain (1920) 47 LA, 224, 42 All. 609, 57 038, 51 I1C. 480, and Ismadumiya v.

1. 829, Wahadamf(lﬂll)% Bom, 808 14 I 0, 469,

(@ e o 0 Bl BT e i, G
(k) B&lllle, 601; Wald Al v. Ashruff Hossasn Mur Hasan (1017) 40 e ‘"&"Iz
1882) 8 Cal. 752, Shakar Banoo v. Aga 528, Kame v. Suvnd (1029) 2 Bt 819,

Mahomed (19%7) 34 1.4, v 34}%1,”12;‘ Sm“, 576,
unnavary Degam ¥ T paiia 1391) mcu 208, 220, supra ; Ejaz Ahmad
(1918) 41 Mad 1038, 51 I C. 489, n ( P 4
() Ameer Ali, 4th Ed Vol I, p. 446, v, Khatun’ Begam (1917) 30 AN 288, 87
(m) Eamz v. Saiyid 1028) 2 Pat. 819, 77 IC. | (y Mu'mmma m v. M Mahapalli (1918
(n) Hzoo,(zgm su in Shet c/'(mau (t)) D“ o 103;;511?‘48 ulAIM‘IS;l) 1)
” 'ussaIn v Hussain 7 nd v. eram I 6
MHO. 28, Ibramlnbn v, Huumn Shar\a' ¢ "@" wa (
1880) 8 Mad, As to uxg‘l () Shahar Banoo v. Ags Mahomed (1907) 34
ran v, Abdool Kmm (1891) 19 Cal. 208, T.A. 46, 84 Cal. 148,
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165. Appointment of mutawalli—(I) The founder of the
wakf has power to.appoint the first mutawalli, and to
lay down a scheme for the administration of the trust and for
succession to the office of mutawalli. He may nominate the
successors by name, or indicate the class together with their
qualifications, from whom the mutawalli may be appointed,
and may invest the mutawalli with power to nominate a
successor after his death or relinquishment of office (v).

(2) Where any person appointed as mutawalli dies, or
refuses to act in the trust, or is removed by the Court, or the
office of mutawalli otherwise becomes vacant, and there is no
provision in the deed of wakf regarding succession to the
office; a new mutawalli may be appointed (w)—

(a) by the founder of the wakf (z) ;
(b) by his executor (if any) ;
(c) if there be no executor, the mutawalli for the time

being may, subject to the provisions of sec. 166 below,
appoint a successor on his death-bed ;

(d) if no such appointment is made, the Court may
appoint a mutawalli. In making the appointment
the Court will have regard to the following rules :—

(1) the Court should not disregard the directions of
the founder except for the manifest benefit of the
endowment (y) ;

(i) the Court should not appoint a stranger, so long
as there is any member of the founder’s family in
existence qualified to hold the office (2);

(iii) where there is a contest between a lineal descendant
of the founder and one who is not a lineal descen-
dant, the Court is not bound to appoint the lineal
descendant, but has a discretion in the matter, and
may in the exercise of that discretion appoint the
other claimant to be mutawalli ().

Baillie, 603-604 ; Macnaghten, p. 70, sec. 6, p. 344, Case X,

(o) Ghamn!ar V. Ahmady By (1980) 52 All, 964,

368,123 1.C, 389, ('30) A.A 160; Syed
e e oo oo P}!:? (a) Rugghan v, Dhanno (1927) 49 AL, 435, 90

i3
i v tanonmed Loy § Mad, | 0) Khajeh Sehmulah v, Aot Kharr (1900
H.C. a
(w) Adwnti-uésnsral v, Fatima (um 9 BHC. | (2) Advocats-General v. Fatima (1872) 9 B.HC
K) Salvmudl Abul  Ehavr 101,

(1000) 87 Cal, 263, 810 419 Phalmabi (@) Shahar Banoo v. Aga Mahomed (1907)
V. Hajé Musa (1013) 88 Mad. 401 21 1.C. 84 I.A. 48, 84 Cal. 1

S. 165
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Lineal descendant.—In Shahar Banoo v. Aga Mahomed (b), the founder was a Shia
and his hineal descendant who claimed to be appointed mutawalli was a female of the
Bab: sect. The trial Judge appointed her a mutawall, but the appointment was set
aside by the Appellate Court, not on the ground that she was disquahfied from acting
a8 & mutawalll, but on the ground that she being a female could at best discharge many
of her duties only by deputy, and being & Babi she might not take a zealous interest in
carrying out the religious observances of the Shia school for which the trust was founded,
and appointed another person to be mutawalli. This decision was upheld by the Privy
Couneil on appeal. In considering the authorities cited by the other side, their Lordships
said : “The authorities seem to their Lordships to fall far short of establishung the
absolute right of the lineal descendants of the founder of the endowment, 1n a case like
the present, in which that founder has not prescribed any hne of devolution.”

Powers of Court—As regards the management of publie religious or charitable
trusts, the Privy Council in Mahomed Ismarl v. Ahmed Moolla (c) sad as follows :—

*“ It has further been contended that under the Mahomedan law the Court has no
discretion 1n the matter [1 e, appointment of trustees of the mosque 1n question] and
that 1t must give effect to the rule laad down by the founder in all matters relating to the
appointment and succession of trustees or mutawallis, Their Lordships cannot help
thinking that the extreme proposition urged on behalf of the appellants 1s based on a
musconception. The Mussalman law, like the Englsh law, draws a wide distinction
between public and private trusts Generally speaking, n case of a wakf or trust
created for specific individuals or a determinate body of individuals, the Kazi, whose
place 1n the British Indian system 1s taken by the Civil Court, has, in carrying the trust
nto execution to give effect so far as possible to the expressed wishes of the founder.
With respect, however, to public rehigious or charitable trusts, of which a public mosque
18 & common and well-known example, the Kazi's discretion 18 very wide He may not
depart from the intentions of the founder or from any rule fixed by him as to the obyects
of the benefaction ; but as regards management, which must be governed by circum-
stances, he has complete discretion, He may defer to the wishes of the founder so far as
they are conformablo to changed conditions and circumstances, but his primary duty 1s
to consider the interests of the general body of the public for whose benefit the trust 1s
created Hoe may in hus judicial discretion vary any rule of management which he may
find exther not practicable or not in the best interests of the institution.”

In the case cited above the dispute was as regards the management of & Sunm
mosque in Rangoon. The Sunms of Rangoon consist partly of Randherias and partly
of Soorties. The mosque was founded by a Randhena, 1t was subsequently rebuilt
and mproved with money the bulk of which was supphed by Randheras, and the
management had been for about 50 years in the hands of Randherias. It was not
alleged that they had mismanaged the mosque. 1In these circumstances their Lordships
held that all other conditions being equal, the Randhema section was entitled to
manage and act as trustees of the mosque,

Vacancy may be filled up on apphcation to Court.—Where there 1s a vacancy m
the office of mutawall, and there 13 no question of removing an existing trustee, the
vacancy may be filled up by an application to the Court. It 18 not necessary to bring a
smt under sec. 92 of the Civil Procedure Code (d).

Appointment by congregation.—In the case of an institution confined to a particular
locality, such as a mosque or & graveyard, the appointment of a mutawall may be made
by the congregation of the locality (e).

(b) (1907) 84 I A. 46, 34 Cal 118 (d) Abdul Abvm v Abr Jan (195‘1) 65 Cal. 1284,
(c (1916, 43 LA, 127 134, 438 Cal 1085, 1100, 110 I C. 416, ('28) A.C. 368.

30," Bee also Ibrahm Esmael v (e) Puran v, Adbdool Karim 1801) 19 Cal. 203 ;

AMool Carrim (1908) 85 T.A. 151, 164 (n Dulavar Husawn v. Subhan Khan 81)

oase frony Mauritius], A.0. 876.
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166. Mutawalli may appoint successor on his death-bed.—
If the founder and his executor are both dead, and there is no
provision in the wakfnama for succession to the office, the
mutawalli for the time being may appoint a successor on his
death-bed. He cannot, however, do_so-while he is in health, as
distinguished from death-illness (f).

A mutawall may on lus death-bed appont even a stranger as his successor,
he 18 not bound to appoint a member of the founder's fanuly (g).

167. Office of mutawalli not hereditary.—The Mahomedan
law does not recognize any right of inheritance to the office of
mutawalli. But the office may become hereditary by custom,
in which case the custom should be followed ().

Whero there 18 a vacancy 1n the office of mutawalli, and the Court 15 called upon
to appomnt a mutawalli, the Court will ordinanly appoint a member of the founder’s
famly in preference to a stianger, and a senior member 1 preference to a jumor member.
But where no such appointment is to be made, and the suit 18 merely one to oust the
defendant from the office of mutawalli, he being already 1n possession and enjoyment of
the office, the Court will not oust the defendant from tho office mercly because the
plamtiff 1s the elder brother and the defendant a younger brother, or because the
plamtiff 18 a member of the founder’s famuly and the defendant a stranger The
reason 18 that according to Mahomedan law no right of inheritance attaches to the ofhce
of mutawalli. The office, however, may be hereditary by custom. Such a custom,
however, 1s opposed to the general law, and must be supported by strict proof (1),

168. Power of mutawalli to sell or mortgage.—(1) A muta-
walli has no power, without the permission of the Court, to
mortgage, sell or exchange wakf property or any part thereof,
unless he is expressly empowered by the deed of wakf to do so.

() Where property is mortgaged to secure a lease for
mixed purposes some of which are valid and some invalid, the
mortgage 18 void in its-entirety (j).

Baillie, 605.

Retrospectwe confirmation.—It has been held in Calcutta that a mortgage of wakf
property, though made without the previous saaction of the Court, may be retrospectively
confirmed by the Court. A mortgage without the previous leave of the Court is not
void ab wnateo (k).

Procedure for obtasning permission of Court.—It was held by the Calcutta High
Court 1n & case decided 1n 1909 that a mutawalli, desirous of obtaiming the sanction of
the Court for a sale, mortgage, or lease of wakf property, must proceed by way of suit,
and not by an application under the Trustees Act 27 of 1866, the reason given being

(f) Bailie, 604, Prran v Abdool Karum (1801) (1) (1889) 13 Bom, 555, supra ; (1918) 38 Mad
19 Cal 203, 219, Syed 401, 21 1.C. 064,

N 964, supra
’ Zyn: Iyng%ilm. (3) Abdur Rahum v Narayan Das (1923) 60 1A,
() She‘;, NA";:&' Al v, Syed Wazr (1906) 9 C %1, 01, 50 Cal. 820, 71 1C 646, (*78) A.
(k) M&cnaégh n, } 844, case X, Sayad Abdula (k) Nwmav Chand v. Golam Hossein (1009) 37
V. Sayad Zawn (1889) 13 Bom 555, 561, Cal 179, 8 1C. 863, Shauendranath v
Phatmabr v. Hajpv Musa (1013) 38 Mad Hade Kaza 9932 50 Cal 586, 137 IC.
401, 21 1C, 984 ; Atimannessa v. Abdul 500, ("32) A.C, 866 P [where confirmation

Sobhan (1016) 43 Cal 467, 32 1.C, 21, was refused),

166168
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that that Aot applies only to trusts in the English form constituted by persons of purely
English domaile or by persons governed by the Indian Succession Act, and that it does
not apply to Mahomedans (). But this decision has been disapproved in recent cases
where it was held that the sanction may be obtained on an application and that 1t is not
necessary to bring a smt (m). It would seem that in Bombay leave may be obtained on
an application under the Trustees Act (n).

Unauthorized alienation and limitation.—The law as regards the period of hmitation
for a suit to follow wakf property in the hands of a mutawalll, and to set aside un-
authorized transfers of such property, and to recover possession thereof from the
transferee, was ded and altered by Act I of 1928. The amendments consist of
an addition of a para, to sec. 10 of the original Act [Lamitation Act, 1908], being para. 2,
and of the insertion of new articles, being arts, 48B, 134A, 134B and 134C. As to the
law before the amendment, see the under-mentioned cases (o).

169. Power of mutawalli to grant leases.—A mutawalli
has no power to grant a lease of wakf property, if 1t be
agricultural, for a term exceeding three years, and, if
non-agricultural, for a term exceeding one year—

(a) unless he has been expressly authorized by the deed
of wakf to do so;

(b) or, where he has no such authority, unless he has
obtained the leave of the Court to do so (p); such
leave may be granted even if the founder has
expressly prohibited a lease for a longer term.

Baillie, 606-607,

Lease and presumption of legal origin —It follows from what has been stated above
that & permanent lease cannot be granted without the leave of the Court. The leave
required during the Mahomedan rule 1n India would be the leave of the kazi (judge).
Where such a lease was granted of lands belonging to a wakf created before 1772, an&
there was no evidence of the permission of the kazi, 1t was held by the Privy Council
that the lands having been proved to have been held by the tenant and s successors
for a long series of years without any objection by any,of the mutawalls, 1t should be
presumed that the tenure was created with the permission of the kazi, and that the
document granting the permission was lost (g).

Lymitation.—See note to sec. 168 above.
M

170. Allowance of officers and servants.—The mutawalli
has no power to increase the allowance of officers and servants
attached to the endowment where the allowance is fixed by

() Halwma Khatun in re, (1009) 87 Cal, 870, (0) Vudya Varuthy v, Balusamy (1921) 48 I A,

71.0. 88, 802, 44 Mad, 831, %IC 161(22)APO
128; Abdur Rahim v, Narayan Das (1928)
50 1. A. 84, BOCal 329 71 1.C. 646, ('28)

(m) Fakrunnessa v. lerwt Judge (1920) 47 Cal,

692, 56 1.C. 475 ; Habwbar v, Savdannessa
) APC. 44 Subbaiya v,
(19§4) 61 Cal, 881 77 1.C. 049, (°2¢4) A.C. Mahamad (1923) x'g 1/A. 205, 4 Mad.
751, 74 1.C. 402, ('23) APO 175 [sale in

(n) Beelnnxahudao Narrandas (1881) 5 Bom. execution of d ocree]
164, and Lang v. Mooljs (1919) 21 Bom, (p) Woozatunnessa, in the mcm of (1908) 86
L.R. 1111, 64 IO 455, where it was held,
on a pemlon for ctpolntment of new (@) Mmm Nug far-al-Musaoi v, Jabeda
muteel t the Act applied to Hindus (l A, 125, 57 Oll 1908,
in B mbay, 128 1,0. 722, ('80) A.PC. 108.
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the wakif (dedicator), but the Court may in a proper case
increase such allowance.

Ameer Ali, 4th ed. I, 469,

171. Remuneration of mutawalli.—The foundermay provide
for the remuneration of the mutawalli. Such remuneration
may be a fixed sum or it may be the residue of the income
of the wakf property after defraying the expenses necessary
for the maintenance of the wakf (r). If no provision is made
by the founder for the remuneration of the mutawalli, the
Court may fix a sum not exceeding one-tenth of the income
of the wakf property (s). If the amount fixed by the founder
is too small, the Court may increase the allowance, but it must
not excedd the limit of one-tenth (¢).

171A. Duty of mutawalli to file accounts: Mussalman Wakf
Act, 1923.—The object of the Act of 1923 is to make
provision for the better management of wakf property and for
ensuring the keeping and publication of proper accounts in
respect of such properties. A mutawalli is bound under that
Act (s. 5) to prepare a true statement of the accounts and to
have it audited (s. 6), and to furnish the statement so audited
to the District Court, or where the property is situated within
the limits of the ordinary original civil jurisdiction of a High
Court, to such Court subordinate to the High Court, as the
local Government may designate. Omission to do so is
punishable with a fine (s. 10). The Act does not apply to
wakfs under which any benefit is for the time being claimable
by the settlor for himself or his family or descendants [s. 2 (e)].

The Mussalman Wakf Act, 1923, does not, prescribe any procedure for cases in which
the holder of a property denies that 1t 18 wakf property. This raises the question whether
the Court has power 1n such a case to hold an inqury under the Act whether the
property 18 wakf property or not. It has beén held in Oudh (u), and Allahabad (v),
that 1t has. The High Court of Patna has held that 1t has not (w), but that an inquiry
may be made n such a case under sec. 5 of the Charitable and Religious Trusts Act,
1920 (x). The Act of 1920 15 a general Act, and 1t apphes to all “ trusts ” created  for
a public purpose of a charitable or religious nature,” whether they are created by Hindus
or Mahomedans. It has been held in Qudh that the Act of 1920 does not apply to a
waki partly for a public purpose and partly for the benefit of the family (y).

€r) S«iytd Ismarl v, Hamwudr Begum (1921) [} (v) Nasarullah v, Syed Wajd Al (32) A.A, 862,
186 1 C. 812,

t. L J. 218, 233-234, 62 1C. 455, ('21) ) 3 Al olector of Bhagalpors (27)
() ye v V. ector o) ore (
(8 Mohuu%n V. Sayiduddin (1898) 20 Cal 810, 189, 101 I C. 207 ?
(z) Swd Alt V. Bun AkMarz(loal) 10 Pat. 506,
Ameer All 4th ed. Vol. T, 469 ¢ se % 134 1C. 417, ('S1)A P
u) Mohammad Bagar v. Mohammad (82) A.0. (y) Shabirr Husatn v Ashig Huaam (1929) 4
210,188 IC 725, Luck, 429, 117 1.C. 789, ("20) A.0 226,

Ss.
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In Allahabad, 1t has been held that though the Court has power to inquire whether
a property 18 wakf or not in proccedings taken under sec. 10 of the Act of 1923, it has
no power under the Act to order the defaulting party to file accounts (z).

172. Removal of mutawalli.— A mutawalli may be removed
by the Court on proof of misfeasance or breach of trust, or
if it is found that he is otherwise unfit to hold the office, though
the founder may have expressly directed that he should not
be removed in any case. The founder has no power, after
delivery of possession, to remove a mutawalli in any case, unless
he has expressly reserved such a power in the deed of wakf (a).

Baillie, 608, Macnaghten, p. 79, sec 5. A founder, who 13 himself a mutawallr, may
be removed by the Court on the ground of nusconduct.

173. Office of mutawalli not transferable.—A mutewalli
has no power to transfer the office to another, unless such a
power 1s expressly conferred upon him by the founder. But
he may appoint a deputy to assist him in the management of
the endowed property (b).

173A. Attachment of office of mutawalli-~The office of
mutawalli cannot be attached in execution of a personal decree
against him (c).

173B. Limitation for suits against mutawallis.—No suit
against a mutawalli or manager of wakf property, or against
his legal representatives or assigns (not being assigns for
valuable consideration), for the purpose of following in his
or.their hands such property or the proceeds thereof, or for
an account of such property or proceeds, shall be barred by
any length of time.

Sec. 10 of the Limutation Act, 1908, as amended by rec. 2 of Act T of 1929. As to
limitation for swits where the property 15 transferred for a consideration, see arts. 48B,
1344, 134B and 134C, inserted by sec. 3 of Act I of 1929

Muscellaneous.

174, Public Mosques.—Every Mahomedan is entitled to
enter a mosque dedicated to God, whatever may be the sect
or school to which he belongs, and to perform his devotions
according to the ritual of his own sect or school. But it is not
certain whether a mosque appropriated exclusively by the

(2) Nasrullah Khan v, ”ajld Ah (1030) 62 All 31 Cal, 263, 277-279, 81C. 419, Haje

167,118 1C 7.7 ('30) A Ah v Amumanzlalama (1931) 12
(a) Gulam Hussan v, A]am (1808) 4 Mad. Lah, 590, 596, 185 I C. 66, /'81) A L 879,
44, vobgie General v. Fatyma Wald Al v. Ashruff Hosbun (1882) 8

(1870) 9 Bom JHC. 19 2524 fa Shin Cal. 732

cue] Hidaoonmssa v. Syud Afzul
ey )wwr et Shia st f () Sarkum v. Rahaman Buksh (1896) 24 Cal,
(b) Khaeh Salwnulich v, Abul Kharr (1909) » 91
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founder to any particular sect or school can be used by the
followers of another sect or school (d).

In Ata-Ullak’s case (e), 1t was held by the High Court of Allahabad, that a mosque
dedicated to God 1s for the use of all Mahomedans, and cannot lawfully be appro-
priated to the use of any particular sect. This ruling was referred to by their Lordships
of the Privy Council in Fazl Karim’s case, but they did not express any opmion on 1it,
stating that the facts of the case before them did not properly raise that question. In
Abdus Subhan’s case, the High Court of Calcutta doubted whether a special dedication
of & mosque to any particular sect of Mahomedans was 1n accordance with Mahomedan
Ecclesiastical law. The view taken in Ata-Ullak’s case was followed by the High Court
of Lahore in Maula Bakhsh’s case. The question therefore cannot be said to be quite
settled. But when a mosque 15 not appropriated to a particular sect, there is no doubt
that 1t may be used by any Mahomedan for the purpose of worship without distinction
of sect. Thus a Shafer may join 1n a congregational worship, though the majonty of
worshipfpers 1n the congregation may be Hanafis; and he cannot be prevented from
taking part nl the service, because the Shafer practice 1s to pronounce amin (amen) in a
loud voice and the Hanafi practice 1s to mutter the word softly. Similarly, Mahomedans
of the Amil-bil-hadis or Wahabr sect have the right to worship 1 & mosque bwlt pri-
manly for the use of Hanafis and generally used by them, though their views in the
matter of ritual duffer from those of the Hanafis. But there 1s nothing in the Mahomedan
law to entitle the members of a new sect to pray as a separate congregation behind an
Imam chosen by themselves (f).

The Court will not, 1n framing a scheme under a decree by which 1t 18 declared that
the members of a particular sect aro entitled to use a particular mosque, vest 1 the
rehigious head of the sect the power to exclude at s discretion any member of the
commumty from joimng in congregational prayers, or to prevent him from attending the
mosque ‘for prayers (g).

As to management of mosques, see note to sec. 165, * Powers of Court.”

175. Sajjadanashin ; Khankah.—A sajjadanashinis the head
bf a khankah, a Mahomedan institution analogous in many
respects to a math where Hindu religious instruction is
dispensed. He is the teacher of religious doctrine and rules of
life, and the manager of the institution and the administrator
of its charities, and has, ordinarily speaking, a larger right in
the surplus income than a mutawalli (k). But this does not
mean that in every case the whole income from a khankah is
at the disposal of the sajjadunashin, at certain shrines the
members of the founder’s family other than the sajjadanashin
are entitled to share in the surplus offerings which remain
after payment of expenses (1).

(& Aw-Ullahv. Az Ulah (1880) 12 Al 404, | (9) Akbaraly v Mabomduly, (1930) 34 Dom,
Jangu v. Aimad-Olah (138) 13 All 419 LR, 655, 138 1C, 810, (32) A.B, 356
ot amm s Bk o> | (1) Vedya Varuthi v, Balusam (1021) 48 1A,
o 8 302, 312, &4 Mad. 831, 841, 651C 161
or }{ "l (1008) 35 Cal. 204, Maula (,22) ABC 123, Zooleka Biby v, bwfj
¥. Amur-ud-Dun (1920)1 Lah 917, Zynui Abedin (1904) 6 Bom L R. 1058

1000,
Sa) gBBO) 12 All 404, mr (3) Muhammad Hamd v, Mran Mahmud (1023)
akim Khald v. Ma k Israfi (1017) 2 Pat. 50 T A, 02, 105-106, 4 Lah, 15, 29, 77
L J.108, 37 1.C. 30 1C. 1009, ('22) ARG, 384

s..
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The word “ sagjadanashin” (spirttual superior) 18 derived from sajjdda, that 1s, the
carpet used by Mahomedans for prayer, and nashin, that 1s, stting. The sajjadanashin
takes precedence on the carpet during prayers. The office of a mutawalli 18 & secular
office ; that of a sajjadanashin is a spinitual office, and he has certain spintual functions
to perform (j). A person may hold the office both of a mutawalh and a sajjadanashin
at the same time ; the Court, however, 1n framing a scheme under sec. 92 of the Code
of Civil Procedure, may separate the two offices. A sajjadanashin may, hke a mutawalli
(s 167), appoint his own successor (k). A minor cannot be appointed sajjadanashin (1),
A sajjadanashin may be removed for misconduct (m). Property given for the upkeep
of buildings and schools connected with a khankah cannot be attached in execution
of & personal decree against the sajjadanashin (n). In the absence of directions in the
wakfnama tho succession to the office of sa)jadanashin 1s regulated by custom (o).

A provision 1n a wakfnama for naubat nawaz (drum-beaters) attached to a khankah
18 not invahid (p).

175A. Kazi—The Mahomedan law does not regard the
office of Kazi as hereditary (9). A claim to such a right,
though supported by custom, is not one that can be recognised
by a civil Court (7).

A Kaz1 may be appomted by the Government (8) or by some internal arrangement
among the Mahomedans of each locality (2).

175B. Takia.—A takia is a religious institution recognized

by law. A valid endowment may, therefore, be made to a
takia (u). '

“ Takwa * means hterally o resting place. The word 13 now used to denote the place

where a fukir (holy person) resides and imparts rehigious instruction to his disciples and

others The more fact, however, that a cortain property 1s described 1n settloment papers
as a lakia, docs not prove it to be wakf property (v). ,

176. Enactments relating to administration of wakfs.—The
following is & list of enactments which provide for the protec-
tion, enforcement and administration of public endowments:—.

(i) Official Trustees Act II of 1913.
(i) Charitable Endowments Act VI of 1890, ss. 2, 3,
4,5, 6and 8.

(5) See Piran v Abdool Karvm (1891) 19 Cal. 323,188 1C 417 (sz) AP 83,
203, Secretary o] State V. Mohwuddwn | (¢) Jamal Walad Ahmed v Jamal Walad Jallat
(1900) 27 Cal, 674 (1877) 1 Bom, 633, Daudsha v_Ismalsha
k) Seebyodbhahv Syad Atngoa:)u Pat. 288, 1878) 3 Bom 72. Babe Kakajy v.
188 1C, 417, ("32) A assaruddin (1893) 18 Bom 103,
() (1891)19 Cal 203, 219-220, supra (r) Kasamkhan v, Kazy Abdulla (1026) 50 Bom.
(m) Syed Shah v, byed Abs (1692) 11 Pat 288, 133, 83 1C 185, ('26) A
346-347,186 1 (" 417, ('32 ) AP 33 Contra (8) See the Kazi's Act 12 of 1880 and S
Inshtsug v Syed Masood (1909)'3 C 508 Ummar v Buda Khan (1912) 87 Mad.
(n) Shah Mohammad v Mohammad (1927) 2 228, 25 1.C 808
Luck, 109, 100 I.C 241, ("27) AO 113, (0] See(w?o) 50 Bom, 188, aty, 146, 93 I.C.
(0) See Ismailmiya v. Wa n (1012) 36 135, ('26, AB 158, supra.
Bom. 308, !41 ! Shah v, Syed | (w) Hussan S, Gul Muhammad (1925) 6
AM(IWZ) 11 Pat. 288,1 81C. 417, (32) Lah 140, BBIC 81 '26) A 1., 420,
AP, " (v) Shaﬁg -ud-Din 1930) 11 Lah,
(p) Syed Shak v. ‘Syed Abs (1982) 11 Pat. 288, 126 IC. 808, ('80) A.
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(iii) Religious Endowments Act XX of 1863, s. 14. S. 176
(iv) The Code of Civil Procedure, 1908, ss. 92-93.

If & suit 18 to obtain one or more of the reliefs mentioned 1n sec. 92 (1) of the Code
in respect of a wakf for a  public purpose,” 1t must be brought with the sanction of the
Advocate-General as provided by that section, but not if the wakf is not for a * pubhe
purpose.” A swt n respect of a private imambara 18 not & suit 1n respect of & wakf
for & “ public purpose” (w), Nor 1s a suit 18 respect of a wakf where the effect of
the deed of wakf is to give the property in substance to the settlor’s family (z). Buta
wakf for a mosque or & khankah 18 a wakf for a public purpose, and a swt 1n respect of
1t must be brought in accordance with the provisions of that section (y).

(v) Charitable and Religious Trusts Act XIV of 1920.

See notes to sec 171A,

(vi) Mussalman Wakf Act XLII of 1923.

See seo 171A.

(w) Asghar Alh v. Delroos Banoo (1877) 3 Cal. 51 All 30,111 1.C 93, ('28) A A 660.
304, (u) Syed Shah v Syed Abv (1932) 11 Pat 288,
(z) Muhammad Shafig v Muhammad (1920) 844-345, 136 1 C. 417, ('82) A P. 33
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CHAPTER XIIIL

PRE-EMPTION.

177, Pre-emption.—The right of shufaa or pre-emption
is a right which the owner of an immovable property possesses
to acquire by purchase another immovable property which
has been sold to another person.

Hedaya, 547 ; Baillie, 475.

It has been held in Calcutta (z) and Bombay (@), that the right of pre-emption
18 a night of re-purchase from the buyer. In Allahabad (b), it has been held that it is
an wncident of property.

178, Law of pre-emption not applied in the Madras
Presidency.—The Mahomedan Jaw of pre-emption isapplied by the
Courts of British India to Mahomedans as a matter of “ justice,
equity and good conscience,” except in the Madras Presidency
where the right of pre-emptionis not recognized at all [unless by
local custom as in Malabar(c)]. The reason given by the Madras
High Court in the earliest case on the subject for refusing to
recognize the right is that the law of pre-emption places a
restriction uponthelibertyto transfer property, and is therefore
opposed to “ justice, equity and good conscience.” The right of
pre-emption in that case was claimed on the ground of
vicinage (d).

Ina recent Rangoon case the parties were Madras Mahomedans by origin and the
right of pre-emption was claimed on the ground of co-ownership. The High Court of

Rangoon upheld the plamntifi’s claim for pre-emption qn the ground that the case was
covered by sec. 13, sub-section (1), of the Burma Laws Act (e).

See notes to sec. 5 above,

179. Special Acts..—The law of pre-emption in the
Punjab is regulated by the Punjab Laws Act, 1872, as amended
by Act XII of 1878, and in Oudh by the Oudh Laws Act,
1876. These Acts apply to Mahomedans as well as non-
Mahomedans, with the result that the rules of the Mahome-
dan law of pre-emption do not apply even to Mahomedans
in those places except on the footing of local custom (f).

(2) Kuiiru]ttulllasr. Makimy Mohan (1869) 4 Beng | (d) Ibrahim v. Munmi Mw Udin 1870) 8 HM C.,

(a) Humedmwe v Bempamwn (1929) 53 Bom. | (e) Syed Ebralnmv Syed Khan (1906) 4 Rang.
525, 532-538, 118 1. C 548, ('29) A B, 208, 3, 05 1.C. 88, }'ZO)A

(b Gobind Dayal v Inayatullah (luﬂa) 7AW, | () Wllson s Digesv. of Anglo- Muhnmmedan Law,

(¢) Krwhna Menon v Kesavan (1897) 20 Mad 805
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180. Pre-emption among Hindus.—Theright of pre-emption
is recognized by custom among Hindus who are either natives
of, or are domiciled in (g), Behar (h), and certain parts of
Gu]arat such as Surat, Broach and Godhra (v), and it is
governed by the rules of the Mahomedan law of pre-emption
except in so far as such rules are modified by such custom (j).

Where the existence of any such custom is generally
known and judicially recognized, it is not necessary to assert
or prove it (k).

The explanation lies in the fact that under the Mahomedan law, non-Mahomedans
are ag much entitled to exercise the right of pre-emption as Mahomedans : Baillie, 477.
Accordingly, during the Mahomedan rule in India, claims for pre-emption werc enter-
tained by the Courts of the country, whether they were preferred by or aganst Hindus.
In this wise, the Mahomedan law of pre-emption came to be the customary law of Behar
and Gujarat. But the law of pre-emption as applied to Hindus in those places was the
Hanafi law, the Mahomedan sovereigns of India bemg Sunnis of the Hanafi sect, and
the same law 18 now applied to them mn cases of pre-emption. But it 13 a necessary con-
dition of the apphcation of the Mahomedan law of pre-emption to Hindus in Behar
and Gujarat that they should be either natives of, or domiciled 1n, those places. It 18
not enough that the party 1s a Hindu and owns immovable property m those places.
Thus n a Calcutta case the right of pre-emption was denied to a Hindu who was
a co-sharer of certain immovable property i Behar, but who was nether a native of,
nor domiciled m, that place (I). See notes to sec, 180A below. As to & summary of
the law in the Bombay Presidency, see the under-mentioned case (m).

130A. Pre-emption by contract.—(I) Rights of pre-emp-

tion may be created by contract between the sharers in a
village (n).

(2) A Mahomedan vendor may agree with a Hindu
purchaser that the Mahomedan law of pre-emption applying
between the vendor and his co-sharer also a Mahomedan,
should be applicable tu the purchase. Where such a contract
is entered into, and the vendor informs his co-sharer about
it, and the co-sharer makes the ¢ demands” as required by
law [sec. 186], he is entitled to pre-emption against the pur-
chaser, though the purchaser may be a Hindu (o).

(9) ParsashthNathv. Dhanay (1905) 32 Cal, 988, Motdal v. Harlal 1920) 44 Bom 696,

(h) Fakir Rawot v. Emambaksh (1863)Beng LR 57 1C 590 [Ahmedabad]; Ram Chand
Sup Vol 385; Jadu Lal v, Janky Koer v Goswam: (1928) 46 All 501, 74 1. C,
(1912) 39 Cal 915 301 A.101,161C 6569, 370, ('23) A A 513 [Benures-—ln respect

[0 A an %03 v, P&rar;fgfpghs%Me B. PHMC. of houses only, not agricultural lands]

read wi W v Pandya Sundart (1906) 28 All, 690 ; Jai
Chunlal (1914) 38 Bom 185, 185-138, 32 | ) ChoRaum b e ey N W B 1

1C. 289, Jognwan v Kahdas (1921) 45 (k) Jadu Lal v Janks Koer (moe) as Cal, 575

&‘;‘;‘,H, e o (2 A oF apel | () Parsashth Nath v, Dhanai (1905) 32 Cal. 088.

(m) Hamedmiya v. Bempamin (1929) 58 Bom.
gg"i;::)l li“dBB] eggkggi?cg gqmgotl])?r}x? P D525m£:0 &42)'118‘{’10"34‘810(1 §?§37AA{; izgg
Mahomed v. Nara an (1916) 40 Bom, 358, n wgambar Singhn v. Anm
82 1 C. y[no(t in ‘Khandesh] | 141,421 A 10,18,281.C
Sutaram v, Sayad Siragul  (1917) 41 [ (0) Sitaram v, Sayad&mjul(un)ﬂ Bom, 636,
Bom, 636, 649, 421 C. 32 [not In Kolaba} , 650-651, 42 1. C

Ss.
180, 180A
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Ss. Introduction of the law of pre-emption into India.—In Digambar Singh v. Ahmad (p)
180A, 181 their Lordships of the any Council said : “ Pre-emption mn village communities in
British India had its origin in the Mahomedan law as to pre-emption, and was appa-
rently unknown in India before the time of the Moghul rulers. In the course of time
customs of pre-emption grew up and were adopted among village communities. In
some cases the sharers in a village adopted or followed the rules of the Mahomedan law
of pre-emption, and in such cases the custom of the village follows the rules of the Maho-
medanlaw of pre-emption. In other cases, where a custom of pre-emption exists, each
village community has a custom of pre-emption which varies from the Mahomedan
law of pre-emption and is peculiar to the village in its provisions and its incidents. A
ocustom of pre-emption was doubtless in all cases the result of agreement amongst the
share-holders of the particular village, and may have been adopted in modern times
and in villages which were first constituted in modern times. Rights of pre-emption
have in some provinces been given by Acts of the Indian Legislature. Rights of pre-
emption have also been created by contract between the sharers in a village. But in
all cases the object is as far as possible to prevent strangers to a village from becoming
sharers i the village. Rights of pre-emption when they exist are valuable rights, and
when they depend upon a custom or upon a contract, the custom or the contract, as the
cage may be, must, if disputed, be proved.”

181. Who may claim pre-emption.—The following three
classes of persons and no others, are entitled to claim pre-
emption, namely :—

(1) a co-sharer in the property (¢) [shafi-i-sharik] ;

A mukarraridar (lessee in perpetuity) holding under a co-sharer has no right to
pre-empt as against another co-sharer (r),

(2) a participator in immunities and appendages, such
as a right of way or a right to discharge water (s)
[shafi-i-khalit] ; and

(8) owners of adjoining immovable property (t) [shafi-i-
Jar], but not their tenants (u), nor persons in posses
sion of such property without any lawful title (v)
[Baillie, 481].

The first class excludes the second, and the second excludes
the third. But when there are two or more pre-emptors
belonging to the same class, they are entitled to equal shares of
the property in respect of which the right is claimed [Baillie,
500

Exception.—The right of pre-emption on the ground of
vicinage does not extend to estates of large magnitude, such as
villages and zemindaris, but is confined to houses, gardens,

(®) (1916) 37 All. 129, 140-141, 421 A.10 18, | (8) Karum v. Priyo Lal (1006) 28 All 127,
4. (t) Aziz Ahkmad v Nazr Ahmad (1928) 50 All.

@ Jadu Lalv Jonks Koer (1912) 80 Cal. 915, 89 257,108 1.C 897, ('27) A.A. 504 ; Abdul
LA 101,16 1.C. 669, Syed Ebrahum Y. Shakur v. bdul Ghafur (1010) 7 A LT
Syed Khan (1926) ¢ Rﬂng. 18, 96 I.C. 83, 641, 6 1. C. 3
('26) A.R. 79 [oo elrs), (u) Qooman Sing v Tnpool Ssna (1867) 8 W R.
() Mussammat Bibs Saleha v. Haji Amirudd: 487,

mn
Smo) 8 Pat. 251, 117 1.0, 865, ('29) A.P, | (v) Behrg‘;e Ram v. Shoobhudra (1868) 9 W.R.
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and small parcels of land (w). The right, however, may be
claimed by a co-sharer (z).

[(8) A,whoowns a piece of land,grants a building lease of the land to B. B builds
a house on the land, and sells 1t to C. A is not entitled to pre-emption of the house,
though the land on which 1t is built belongs to him, for he is not a co-sharer, nor a par-
ticipator in the appendages of the house, nor an owner of adjosning property : Pershadi
Lal v. Irshad Al (1870) 2 N. W. P. 100.

(b) A owns a house which he sells to B. M owns a house towards the north of
A’s house, and 15 entitled to a right of way through that house. N owns a house towards
the south of A’s house, separated from A's house by a party wall, and having & right
of support from that wall. Both M and N claim pre-emption of the house sold to B.
Here M is a participator in the appendages, while N 18 merely a neighbour, for the
right of collateral support 1s not an appendage of property. M 1s therefore entitled
to pre-emption in preference to N ; see Ranchoddas v. Jugaldas (1899) 24 Bom. 414 ;
Karvm v.°Priyo Lal (1905) 28 All. 127. It 1s unmaterial that M’s right of way has not
been perfected by prescription under the Easements Act. In such a matter the rules
of Mahomedan law are to be applied, and that law does not prescribe any period
which would give & person the right to enjoy an immunity, such as a right of way (y).

Note.—In the above illustration, the house owned by M is a dominant hentggp,
and the pre-empted house is a servlent hentage, for M has a right of way through it.
But M would not the less be a partxcxp&tor in the appendages,” 1if the pre-empted
property was the dominant heritage and his property was the servient heritage : Chand
Khan v. Naimat Khan (1869) 3 B. L. R. A, C. 296. And M would still be a * partic1-
pator,” if his house and the pre-empted house were both dominant tenements having
a night of easement agamnst a third property : Mahatab Singh v. Ramiahal (1868) 6
Beng. L. B. at p. 43 (foot-note).

(¢) 4 15 the owner of a plot of land. B and C own a piece of land adjoining 1t

The land owned by B and C 18 divided by a kachcha road. The public have a
night of passage over that road, but the land along which the road runs belongs to B and
C. BandCsellthe land to D. A4 1s entitled to pre-empt the whole of the land belonging
to B and C, and not merely the portion on his side of the road: Aziz Ahmad v.
Nazir Ahmad (1928) 50 All. 257, 103 1.C. 897, ('27) A.A. 504.]

Hedaya, 548-550 ; Baille, 481-484, 500.

Rught of pre-emption arises from ownershyp.—The right of pre-emption cannot be
re.sted on the ground that the pre-emptor was not m possession of his own property at
the date of the suit. It is ownership, and not possession, that gives rise to the right (2).

Pre-emptors of same class.—When pre-emption is claimed by two or more persons
on the ground of participation in a right of way, all the pre-emptors have equal rights,
although one of them may be a contiguous neighbour (a). The reason is that the Maho-
medan law does not recognize degrees of nearness in the same class of pre-emptors (b).
But nearness may be recogmized by custom (c).

(w) Mahomed Honmn Vv Mohsin Alv (1870) ) (2) Sakwna Biby v. Amiran (1888) 10 All 472.
: 50, Abdul Rakm v, Kharag |y gopm Baklah,v. Khuda Bakhoh (1804) 18

bmph (1892) 16 All 104, Munna Lal v. Al See

Hajira Jan (1910) 33 All’ 28, 7 1 C. 404, 247 slso Bachan Stgh v,
(2 Sitarnry Sa_/éd Smuul 1017) 11 41 Bom 636, B"‘" ,S"‘"‘ (1920) 48 All 221, 90 1.

652653, 421 C adu Lal v. Jank: 8, (20

Koer 1012) 39 cu 015, 30 IA 101 16| () Saul ud-dm . Mt!!m nissa (1022) 44

1.C. 659 4{Mahal]; Samd-ud-din v Lahf- AII 114 116-117, 64 1. C. 466, ('22) A. A

un-missd (1922) 44 All, 114, 64 1.C, 4566, ageshar v. Ram Harakh 1024) 40

aszz ) A.A. 891 (Zemindari]. All 370 79 1. C. 417, ('24) A, A,
(v) B d:o v. Badry Nath (1900) 81 All. 519, 2 | (¢) Dhama; v. Rameshwar (1923) 46 All 170
458. C. 004, ('24) A. A. 227.

[}

S. 181
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Tree with overhanging branches.—The fact that the branches of a tree project over the

Ss.
181, 182 land of a neighbour does not give the owner of the tree any right as a shafi-i-khalit on a

sale of that land (d).

Villages and zemindaris.—The reason why the mght of pre-emption cannot be
claimed when the contiguous estates are of large magmtude 1s that the law of pre-emp-
tion ‘‘ was intended to prevent vexation to holders of small plots of land who might
be annoyed by the introduction of a stranger among them > But this principle apples
only when the right of pre-emption 1s claimed merely on the ground of vicinage It does
not apply where the right 18 claimed by a co-sharer. See the section.

Female —A female 13 not precluded from maintamning a smt for pre-emption if she
by law 13 entitled to inherit, even though it may be a widow’s estate(e)  But a female
entitled to mamtenance only 18 not entitled to pre-empt (f)

Sale by one of several co-sharers to another.—See sec. 185 below.

Shia law —By the Shia law the only persons entitled to the 11ght of pre-emption
are co-sharcrs; Baihe, 11, 179, Qurban v. Chote (g), and that too if the number
of co-sharets does not exceed two (h)

182. Sale alone gives rise to pre-emption.——The right of
pre-emption arises only out of a valid (s), complete (j), and
bona fide (k) sale. It does not arise out of gift (hiba), sadaqah
(sec. 144), wakf, inheritance, bequest ([), or a lease even though
in perpetuity (m). Nor does it arise out of a mortgage even
though it may be by way of conditional sale (#); but the right
will accrue, if the mortgage is foreclosed (0). An exchange of
properties between two persons subject to an option to either
of them to cancel the exchange and take back his property
at any time during his life, stands on the same footing as a
conditional sale; such an exchange does not extinguish the
ownership in the property, and does not give vise to the right
of pre-emption. But if one of them dies without cancelling
the exchange, the transaction will mature into two sales and
will give rise to the right of pre-emption (p). It has been
held by the High Court of Allahabad that a transfer of pro-
perty by a husband to his wife in lieu of dower is a sale, and is
therefore subject to a claim for pre-emption (¢). On the other
hand, the Chief Court of Oudh has held that the transaction

(@) Azz Ahmad v Nanr A)mmd(l&)’s) 50 All (3) Hedaya, 560, Baillie, 476-477

267,1031 C 897, (2T A A (k) Paraaahlh Nath v Dhanar (1905) 32 Cal
(e) Ishar 'Dem v Sheo Ram (1924) 5 Lah 435,
84 1. C. 484, ('25) A.L. 8 U] Bmlllu, 471
() Raran Swngh v Muhnmmad (1885) 7 All. | (m) J)ewnnutulla v Kazem Molla (1887) 15
860, Bhupal v Mohan (1897) 19 Al P Cal 1
2 n

Gurd:a!v Teknarayan (1865) B L. R Sup.
(9) (1899) 22 All, 102, Vol 166

(h) Abbas Al v, Mava Ram S' 888) 12 All 229, | (o) Batul Begamv Mansur Al (1001) 24 All 17,
Husan Bakhsh v Mahfuz-ul- Haq (1925) (p) Muhammad Yums v Muhammad (1931)

47 All, 944, 88 1, C. 972, ('25) A A 53 All. 169, 130 1.C. 205§ (*31) A A, 106

(1) Hedaya, 560, Balllle, 475-477, Nam un (9) Fida Al v. Muzaffar Ah (1882) 6 All 65,
nisza v A)atb Aly (1900) 22 Al 343 Nathu v Shads (1915) 37 All 522, 201 C
fwh d;: the price was not ascertalned at 495, doubted by Ameer Ali, 4th ed,,
the date of the contract] I Vol. 1., p. 718
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amounts to a Aiba-bil-iwaz, and no claim for pre-emption
can therefore arise (r). The right of pre-emption arises not
only out of a private sale, but also out of a sale by the Court
or a receiver (s).

Ezplanation I.—According to the Mahomedan law a
sale is an exchange of property for property with the mutual
consent of the parties, the exchange consisting in payment
of price by the purchaser to the vendor and delivery of posses-
sion by the vendor to the purchaser. The execution of an
instrument of sale is not necessary (f). According to the
Transfer of Property Act, 1882, sec. 54, a sale of property of the
value of Rs. 100 and upwards is not complete unless made by a
registéred jnstrument. It has been held by a Full Bench of the
Allahabad High Court that, although the rules of the Maho-
medan law of sale have been superseded by the provisions
of the Transfer of Property Act, the question whether a sale is
complete so as to give rise to the right of pre-emption isto be
determined by applying the Mahomedan law, and if a complete
sale is effected under that law as where the price is paid and
possession is delivered, the right of pre-emption will arise,
though the sale may not be complete under the Transfer of
Propesty Act (u). On the other hand, some judges have
expressed the opinion that the right of pre-emption does not
arise until after registration as required by the Transfer of
Property Act (v). In Jadu Lal v. Janki Koer (w), Brett, J.,
suggested that a solution of the problem was to be found in
determining in each case what was the intention of the parties
as to the date when the sale should be considered as complete.
The rule suggested by Brett, J., was adopted by some judges
m Calcutta (z) and Patna (y) and also by the High Court of
Bombay in Sitaram v. Sayad Sirajul (z). The decision of the
Bombay Court in Sitaram’s case was affirmed on appeal by the
Judicial Committee. In the course of the judgment their
Lordships of the Privy Council said : “You are to look at

(r) Bashir Ahmad v. Musammat Zubarda (lwd) (v) Banerji, J., in (1894) 16 All. 844, 858 [F. B.]

1 Luck 88,921 C.265,('26) A O supra Carnduff, J., Budhav v. Sonaullah
Chaudhry Tald Alu v Musammat Kamz &914) 41 Cal 948 949, 23 7. C. 886,
(19’7)2Luck 6756,1021.C.142,('27) A O. [ulluk J in thyali v. Mullick (1916) 1
204, L. 174, 177-178, 84 I. C. 210.
(8 Bn} Narum v _Kedar Nuh (1923) 45 All | (w) (uma) 35 Cal 075 599, ammd in (1912) 89
» _ 186,71 1C. 836, ('23) A Cal. 0153]A101 15 1. C 850,
) Hedaya, 241, Macnaghten, 42 Bal]lic 476, | (2) Richardnon J ln (1914) 41 Cal. 943, 963,

Begam v Muhammad (1894) 16 All 344 231 C 386
346-342. () Roe, J ln (1916) 1 PM L.J,1%4,179, 34
(w) Begam v. Muhammad (1804) 16 All 844
[F. B Naym-un-nissa v, Ajash Al | (2) (1017) 41 ﬁom 630 651-652, 42 I C 32,
(1900) 2! 2 All, 343, Jankr v. Guwjadat followed in Abdulls v. Ismau (1921) 46
(1885) 7 All 482 [F B.) Bom, 302, 64 I. C. 018, ('22) A, B, 124,
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the intention of the parties (that is, the vendor and the vendee)
in determining what system of law was to be taken as applying
and what was to be taken to be the date of the sale with
reference to which the ceremonies were performed” (a). In
a later case the High Court of Bombay followed the Full Bench
decision of the Allahabad High Court (b).

Explanation I1.—1t has been held by the High Court of
Allahabad that the right of pre-emption arises not only when
an out-and-out sale has been completed, but also when a
complete contract of sale, without any option to the vendor,
has been made (c).

The importance of the question now under consideration arises m this, way. A
Mahomedan is not entitled to pre-emption unless he makes the *‘ demends ’’ required
by law (sec. 186). These demands should not be made before the sale 18 completed. They
should be made after the sale 18 completed, and immediately after the pre-emptor hears
of the sale, that 18, a completed sale. Now a sale according to the Mahomedan law 18
completed by payment of the price by the purchaser to the vendor and by dehvery of
possession by the vendor to the purchaser. But a sale under the Transfer of Property
Act is not complete unless made by a registered mstrument. Hence the view taken
by some Judges that the ‘ demands ’ should be made after registration of the sale-deed.
But if this view be accepted, the vendor and vendee, with a view to defeat The pre.
emptor, may not execute and register a sale-deed, and may complete the transaction
by payment of price and delivery of possession so as to deprive the pre-emptor of the
night of pre-emption, Hence the rule suggested by Brett, J., and approved by the
Judicial Committee, namely, to ascertain n e:w_h case what was the intention of the
parties as to the date when the sale should bo considered as completed.

A agrees to sell his house to Bin January 1918 for Rs. 300.  On the 1st February 1918
B pays the purchase-money to 4, and obtains possession of the house from 4. The
sale-deed 1s registered on tho 1st March 1918. The pre-emptor comes to know of the pay--
ment of price and delivery of possession on the 15th Februaty 191 8, but he does not make
the demands (sec. 186) until the 2nd March 1918, being the date on which he first comes
to know of the registration. Is heentitledto pre-emption ? (1) No, according to the
Allahabad Hagh Court (d), for the sale, according to that Court, became complete on
payment of the price and delivery of possession, and the pre-emptor having failed to mal.e
the ‘ demands’ on the 15th February when he first came to know of it, the right of pre-
emption is lost by delay. (2) If the saje be regarded as complete on regusiration, the pre-
emptor is entitled to pre-emption, for he made the ‘demands’ when he first came to
know of the registration. In fact, if he had made the ‘ demands’ before registration,
they would have been premature, and he would not have been entitled to pre-emption
unless he made the ‘ demands’ agamn immediately after he came to know of registra.
tion, (3) According to the rule now laid down by the Judicial Committee, the inten-
tion of the parties is the sole guide. Therefore, if mn the case put above, possession
was not given and no part of the price was paid till registration, the intention of the
perties would be taken to be that they did not regard the sale to be complete till regs-
tration, and the ¢ demands ' in such a case should be made immediately after the

(a) Sutaram v. Jwaul Ilaoan (1021) 45 Bom | (¢) Zmnam llepam v, Khan Muhammad (19"4)
l%l;ﬁ 4 I A. 475, 64 826, 46 All 142,81 I. C, 586, ('24) A. A. 251,

u) C. 41, fnllg Bayam v. Muhammad (1894) 16
(%) Abdulla, v. mmu(mz) 46 Bom. 302, 64 7 [F.B.),
1.C 018, ('22) A. B (@) (mmo Al! 344 [F.8.], supra.
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pre-emptor hears of the registration (¢). But if the contract of sale says, ‘I have agreed
to sell you my share for Rs. 29,000, Rs. 1,000 paid down, and the remainder payable
m two quick instalments, and that a formal deed of sale shall be executed and regis-
tered,” and the agreement further contemplates a notice of the transaction to be given
by the vendor to his co-sharer on the same day, and provides that 1f the co-sharer elects
to purchase the vendor’s share, the vendor should immediately return the Rs. 1,000
to the purchaser, 1t 1s the date of the agreement that 15 to be taken as the date of the
sale and 1t is with reference to that date that the co-sharer (pre-emptor) should
perform the necessary ceremonies (f).

Lease in perpeturty.—A lease even though in perpetwity does not give rise to the
right of pre-emption. The Allahabad High Court has, however, held that a transaction,
though 1n form a lease, may mn truth and substance be & sale, as where the property 18
of the value of Rs. 2,000 and a lease 13 given for 99 years under which Rs. 1,950 are
pard as premum and Re. 1 1s reserved as annual rent. In such a case the pre-emptor
18 entitled to pre-emption, though the transaction 1s in form @ lease. The Mahomedan
law does not recognize the device of dressing up a transaction of sale n the garb of a
lease 80 as to defeat the right of pre-emption (g). It 18 difficult to see how on the
facts stated above, tho lease could be regarded as a sale. See sec. 192 below.

183. Ground of pre-emption must continue until the decree is
passed.—The right in which pre-emption is claimed—whether
it be co-ownership, or participation in appendages, or
vicinage—must exist not only at the time of sale, but at
the date of the suit for pre-emption (), and it must
continue up to the time the decree is passed (z). But
it is not necessary that the right should be subsisting at the
date of the execution of the decree (j) or at the date of the
decree of the appellate Court (k). The reason is that the
crucial date in these cases is the date of the decree of the
Court of first ingtance ().

Thus if a plaintiff, who claims pre-emption as owner of a contiguous property,
sells his property to another persdn after wnstitution of the suit, he will not be entitled
toya decree, for he does not then belong to any of the three classes of persons to whom
the right of pre-emption 18 given by law: see sec. 181 above. But once the decree 1s
passed, the plamntiff does not forfeit the right of bemng put into possession of the pre-
empted property 1n execution of the decree, although he may have alienated the property
before execution or alienated it before the date of the decree of the appellate Court, It
need hardly be mentioned that a plaimntift does not forfeit his right of pre-emption merely
because he had on a previous occasion mortgaged his own share on which his right of
pre-emption depends (m),

(¢) Jadu Lal v. Janks Koer (1808) 35 Cal. 575, Ram Sahav v Gayae (1884) 7 All 107.
Budhai v. Sonaullah ((1914) 41 Cal. 043, o y va { ) !

950, 954, 28 1.C. 385, (k) Baldeo Mwir v Ram Lagan gnz%) 45 All,

709, 771 C. 604, ('24) A.A mrao v.

o 'S““"'"‘V "“':,‘ﬁ“g"sgff}g 45, Bom- 1086, Lachhman(1924)48 All321, 79 1. C. 217,
@ Muhammad V. Muhammad (1918) 40 All ('24) A A. 448,

sgg, 44 IaC. ) (1923)45 ALL 700,710, 771.C. 694, ('24) A A.

(h) Janky Prasad v, InharDao(lBDD)zl Al 374. 82, supra ; Hajs Stitan'v. Maritu (1926)

10) RamGopalv Puar Lal (1899) 21 All. 441, 48'AlL 689 901 C. 744, ('26) A. A, 749,

? v. Than Swnigh (1910) 82 All, 567, Sry Thakur Radhika v. Bohra Shats 1923)

C. 426 ; Nur Muan v, Ambica Singh 45 All. 501 741.C. 882, ('23) A.A.

9!
(1917) 44 Cal, 47,84 1. C, 869, (m) Ujagar Lal v. Jia Lal (1896) 18 All, 882

182, 183
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184. Doubt as to whether buyer should be a Mahomedan.—
According to the Allahabad (n) and Patna (o) decisions, it is
not necessary, to enforce the right of pre-emption, that the
buyer should be a Mahomedan. According to the Calcutta (p)
and Bombay (q) decisions, the buyer must be a Mahomedan
except in the cases mentioned in secs. 180 and 180A. All the
three Courts, however, are agreed that the seller and the pre-
emptor should both be Mahomedans ().

There are no Madras decisions, because in Madras the law of pre-emption is not
applied even as between Mahomedans [s. 178].

The vendor should be a Mahomedan. Hence no right of pre-emption can be claimed
by a Mahomedan when the vendor 18 & Hindu or a European, though the vendea may be a
Mahomedan.

The pre-emptor also should be a Mahomedan, the reason being that if he is a
Mahomedan and subsequently wants to sell the pre-empted property, ho is bound to
offer 1t to his Mahomedan neighbours or partners before Lie can sell 1t to a stranger.
But & non-Mahomedan 18 not subject to any such obligation, and he can sell 1t to any
one he likes, The law of pre-emption contemplates both a right and an obligation,
and if & non-Mahomedan were allowed to pre-empt, 1t would be allowing him the right
without the corresponding obligation, This is the principle underlymg the decision
of the Allahabad High Court in Qurban’s case (s), where 1t was held that a Shia Maho-
medan could not mamtan a claim for pre-emption based on the ground of vicinage
when the vendor 18 a Sunni. The decision was based on the ground that by the Shia
law a neighbour as such has no right of pre-emption, and that if he were allowed to pre-
empt, he might sell his house to any one he hked, and his Sunni neighbours could not
successfully assert any right of pre-emption agamst him.

The vendee also, according to the Calcutta High Court, should be a Mahomedan
Hence a Mahomedan cannot obtamn pre-emption of property rold by a Mahomedan
to a Hindu. According to that decision, the right of pre-emption is not a right that
attaches to the land, but 1s merely a personal right. If 1t were a nght attaching to the
land, it might be claimed, even agamnst a Hindu or axty other non-Mahomedan purchaser.
*We cannot, . . . m justice, equty and good conscience, decxde that a Hmdu
purchaser 1n a district in which the custom of pre-emption does not prevail as amongst
Hindus, is bound by the Mahomedan law, which 18 not his law, to give up what he has
purchased to a Mahomedan pre-emptor.”” On the other hand, it has been held by the
Allahabad High Court that 1t 18 not necessary that the vendee should be a Mahomedan
and that pre-emption can therefore be claimed even agamnst a Hindu purchaser.
According to that Court, a Mahomedan owner of property 1s under an obligation
mmposed by the Mahomedan law to offer the property to his Mahomedan neighbours
or partners before he can sell 1t to a stranger, and this is an incident of his property
which attaches to 1t whether the vendee be a Mahomedan or a non-Mahomedan. The

(n) (v’abmd Dayal v. Inayatullah (1885) 7 All Hamedmiya v Bempamwn (1929) 63 Bom,
75, Abbas Alv v. Maya Ram (1888) 12 526, 118 L.C. 548, ('29) A. B. 206 (bayer a
All 220 Bene Israel].
[l Achwlannmla v, I]v.kz (1922) 1 Pat, 578, 60 | (r) Dwarka Das v. Hugain Bakhsh (1878) 1 All.
.C. 666, ("22) A P. 801. 564 (Hindu vendor) [ Poorno Sungh v.
(» Kndmlullav Makiny Mohan (1869) 4 Beng. Hurrychurn 31872) 10 B, L. R. 117 (Euro-
L. R 134, pean vendor) ; Qurbar v Chote (1809) 22
(9) Siuargm v Sayad S‘raéul (1917) 41 Bom All 102 (Shia pre-emptor against Sunni
636, 649-650, Mahomed v, vendor and Sunni vendee).

Namwn(wla) 40 Bom. 858, 321.C. 038 (8) (1899) 22 All, 102, supra,
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Bombay High Court has adopted the view taken by the High Court of Calcutta.
According to the Calcutta and Bombay High Courts, the right of pre- emptmn may
be enforced aganst a Hindu vendee, i those cases only where the right is recogmzed
by custom as stated mn sec. 180, or is created by contract as stated in sec. 180A.

185. Pre-emption in the case of a sale to a shafi.—Where
there are two or more shafis of the same class, and the sale
is made by one of them to another, the other shafis are
entitled to claim pre-emption of their share against the shafi
purchaser (¢). Similarly, where the sale is made to a shafi
and a stranger, theother shafis are entitled to claim pre-emption
of their share against the shafi-purchaser and the stranger (u).

[(a) A, B and C are co-sharers in certain property. A sells his share to B. C
18 entitled to claim pre-emption of one-half of the property : Enatullah v. Kowsher Al
(1927) 54 Cal. "66 98 I C. 220, (’26) A.C. 1153,

(b) 4, B, C and D own each a house situate in a private lane common to all the
four houses. A sells his house to B. Here B, C and D are ‘‘ participators in the
appendages *’ of the house sold, the appendage being the right of way. C and D are
each entitled to claim pre-emption of a third of the house : Amur Hasan v. Rahim Bakhsh
(1897) 19 All 466.

(c) A, Band C are co-sharers 1n certain property. A sells his share to B and S,
C'is entitled to claim pre-emption of one-half of the property . Saligram v. Raghubardyal
(1887) 15 Cal. 224.]

It was at one time held by the High Court of Calcutta (v), that whero thero are
several co’sharcrs, and one of them sells his share to another, none of the other co-sharers
18 entitled to.claim pre-emption against the purchaser. The ground of the decision was
thus stated by Garth, C.J.: * The object of the rule (of pre-emption) . . . 18
to prevent the mconvenience which may result to families and communities from the
mtroduction of a disagreeable stranger as a co-parcener or near neighbour. But it 1s
obvious, that no such annoyance can result from a sale by one co-parcener to another.”
A different view was taken by the High Courts of Allahabad and Bombay, one of the
grounds of the decisions being that the rule laid down mn the Hedaya, that ‘‘ when there
is a plurality of persons entitled to the privilege of shuffa, the right of all 18 equal,’” apphes
ag much when the sale 15 made to a shafi as when 1t 18 made to a stranger. A special
Bench of the Calcutta High Court has now taken the same view as that taken by the
Allahabad and Bombay High Courts (w).

186. Demands for pre-emption.—No person is entitled to
the right of pre-emption unless—

(1) he has declared his intention to assert the right
smmediately on receiving information of the sale. This

(t) Amaur Hasan v. Rahwm Bakhsh (1897) 19 All. Jamdram (1920) 44 Bom, 887, 58 IC.
466 , AhduLIah v. Amanat-ullah (1899) 21 279 B], Enatullah v. Kowsher Al
All '292 , Muhammad Yakub v Kanhas (1927) 54 Cal, 260 98 IC, 220, ("26) A C.
Lal (1922) 44 All. 83, 64 IC. 073 ('22) 1153, overruling Lalla Nowbut Lall v
A A, 157y dissenting on this point from Lalla Jewan Iau (1878) 4 Cal 831
Baldeo v. Badm Nath (1009) 31 All 519, | (u) St o 7 (1885), 15
Zw-ud-dwm v, Abul !923) 45 All 487
77 1.C. 27, ('23) A.A, Nadwr Husawmn {v) (1878) 4 Cal 831, ey

Sady "Husaw 11925) 47 AlL 324, 326, (w) (1927) 64 Cal. 266, 98 1.C. 220, "26) AC,

BGIC 589, ('26) A.A. 361, Vithaldas v. 1153, supra.
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S. 186 formality is called talab-i-mowasibat (Literally, demand
of jumping, that is, immediate demand); and unless

(2) he has with the least practicable delay affirmed the
intention, referring expressly to the fact that the
talab-i-mowasibat had already been made (#), and made
a formal demand—

(a) either in the presence of the buyer, or the seller, or
on the premises which are the subject of sale (y),
and

(b) in the presence at least of two witnesses (2). This
formality is called talab-i-ishhad (demand with
invocation of witnesses).

See note (3) below.

Explanation I.—The talab-i-mowasibat should be made

after the sale is completed. It is of no effect if it is made
before the completion of the sale [s. 182].

Explanation II.—It is not necessary that the talab-i-
mowasibat or talab-i-ishhad should be made by the pre-emptor
in person. It is sufficient if it is made by a manager or a
person previously authorized by the pre-emptor to make the
demand (a). A demand made by the father or brother of the
pre-emptor is not sufficient, even if he has a right to pre-empt,
unless he had been prevmusly authorized to make the
demand (b). When the pre-emptor is at a distance, the
demand may be made by means of a letter (c).

Explanation III.—If the talab-i-ishhad is made in the
presence of the buyer, it is not necessary that the buyer should
then be actually in possession of the property in respect of
which pre-emption is claimed (d).

Explanation IV.—When two or more persons claim to

pre-empt, each one of them should make the demands, unless
one of them has also been authorized by the others to do so,

() Ru:l]uh Al v. Chundy Churn (1890) 17 Cal 521; Ah Muhammad v. Muhammad
648; Mubarak Husawn v. Kamz Bano (1896) 18 All, 309 ; Jadu Lal v Janki Koer
004) 27 All, 160; Jadu Lal v. Janks 81912) 39 Cal. 915 89 TA 101, 16 IC
Loer (1912) 30 Cal. 916 923, 39 LA, 101, Harhar v. Sheo Prasad (1884) 7
108, 16 I C. 659, affmg. gzDOB) 85 Cal, 575; All, 41 [pre-emptor bound by acts and
Sndnq Al v, Abdul (1 8) 45 All. 200, 71 omissions ut h s agents] hamsuddin
W) Kv{hcu “%d()i%) AFA il Muha md (1896) 402‘[““ tbe IAA th ort l]'“ 16
) m v, r m mus zmmuayau orized).,
18 Al 298; mu mad a v.

Mhammad biud (1912) 4 WIS, | O Shameuddn v, dlouddin (32) A, A. 138,
(2) Imam-ud-din v. Muhammad (1030) 62 All. [ () Syed Wan Lulaflanumn(lsﬂnu Beng,
1005, 188 I.C 804, ("1 () ) A. 786, L.R., A.C. 189 ; Muhammad v. Muhammad

dlss tlngfrom Gam Prasad v Ajudha (1016) 38A1| 201, 33 L.C. 349,
L (@) Ah Muhammdv Muhammad (1896) 18 All,

(a) Auad; egam v Imm Begam (1877) 1 AlL 9,
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and he makes the demands on their behalf also. If a suit is
brought by several persons claiming to pre-empt, and only
one of them has made the demand on his own behalf, the suit
will proceed as regards him, but it must be dismissed as to the
rest (e).

Where there are two or more buyers, and the talab-i-
shhad is not made in the presence of the vendor or on the
property sought to be pre-empted, the demand must be made
to all the buyers (f). If it is made only to some of them, the
shares only of those buyers can be pre-empted (g) [s. 191].

Explanation V.—No particular formula is necessary either
for the performance of talab-i-mowasibat ot talab-i-ishhad so
long as the claim is unequivocally asserted (k).

Hedaya, 550, 551 ; Baillie, 487-490.

(1) The talab-r1-mowasibat 1s spoken of as the first demand, and the talab-i-ishhad
as the second demand. The third demand consists of the institution of the suit for
pre-emption. The ialab-i-mowasibat and the falab-i-1shhad are conditions precedent
to the exercise of the right of pre-emption (1). The talab-1-1shhad 18 as mdispensable
a8 tho talab-1-mowasibat (j). It 1s stated m the Hedaya (p. 550) that ‘‘the right of
shuffa (pre-emption) 1s but a feeble right, as 1t 1s the disseising of another of his property
merely m order to prevent apprehended inconvemences ” (see notes to s. 185 above).
Hence the formahities must be strictly observed, and there must be a clear proof of
their observance (k). A petition by the pre-emptor to the sub-registrar praying that the
registratidn of the sale-deed may be stayed cannot be treated as & talab-1-mowasibat,
there being no assertion of the right of pre-emption (!). The talab-i-mowasibat should
be made as soon as the fact of the sale 18 known to the claimant. Any un-
reasonable or unnecessary delay will be construed as an election not to pre-empt (m).
4 delay of twelve hours was held in an Allahabad case to be too long (n). And it was
held 1n a Calcutta cass that where the pre-emptor, on hearing of the sale, ‘ entered his
house, opened his chest, took out Rs. 47-4 >’ (evidently to tender the amount to the
buyer), and then performed the talab-i-mowassbat, he was not entitled to claim pre-
emption, for the delay was quite annecessary (o) [s. 187].

v (2) Itisnot necessary to the vahdity of talab-i-mowasibat that 1t should be performed
in the presence of witnesses. It 18 enough if the pre-emptor makes known his ntention
in some way. But it 18 of the essence of talab-i-ishhad that it should be performed before
witnesses (p). It is also necessary when the talab-i-ishhad 15 made that the pre-emptor
should refer expressly to the fact of the talab-i-mowassbat having been previously
made (g).

(¢) Shamsuddin v Alauddin ('32) A.A. 1838, AC. 1

184 L.C. 462, ERheyali v ' Mullwck (1016) 1 Pat. L.J. 174,
(f) Ahman v. Alc H«uam (1923) 45 All, 449, 73 84 I.C. 210

1C. 1029, ("28 356, (m, Ba\;nath v. Ramdhari (1908) 85 Cal. 402,
(9) Muham: sl r Rahmatullah (1927) 35 LA,

49 All, 7. 1%[105 IC 771 (’27) A.A. 548 (n) Al ﬂuhammd v. Taj Muhammad (1876)

—
=
< =

o), hﬁ{ }ui Cal, 982;
A ﬁsmm ga;w V. Mak um (1912) 34 (0) J%'ggn Ehan v. Jabdar Meah (1884) 10 Cal,
() Dmnda?Pm v. Ramdhanr 1917) 44 ) Jadu sw v. Rafkumar (1870) 4 B.L.R.
Cal, 67! 688,MIA 80,82 30{ @ A.C. 1
() Mubammad v. Madho Pr (1917) 89 All @ ubaru v. Kaniz Bano (1904) 27
183, 851C, 011, AlL 160 ; Sad Auv ngmub.\n
(k) Jadu Swg v Rajkumar (1870) 4 BLR. 200, 711 0. 400, ('28) A.A. 251

S. 186
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(3) Talab-i-1shhad.—In Ganga Prasad v. Ajudha () the High Court of Allahabad
held that to constitute & demand a valid talab-s-1shhad 1t was necessary that
the witnesses should have been specifically called upon to bear witness to the demand
being made. To this an exception was introduced in a later case (8), when it was held
that where the pre-emptor has made the talab-1-mowasibat in the presence of witnesses,
and has asked them to accompany hm to the buyer and made the talab-i-ishhad m
their presence, their attention being drawn to 1t, the*mere omission to ask them in
express terms to bear testimony to the demand being made 18 not fatal. In a still later
case (¢), 1t was held, dissenting from Ganga Prasad v, Ajudhia, that 1t was not necessary
specifically to ask the witnesses to bear witness to the demand, and that 1t was sufficient
if the demand was made in the presence of witnesses who heard the demand bemng made ;
but that the demand should have been made in the presence at least of two witnesses
though both necd not be called as witnesses mn Court.

(4) Tho talab-r-1shhad may be combined with the talab-1-mowasibat. Thus if at the
time of talab-1-mowasibat, the pre-emptor has an opportunmity of mvoking witnesses 1n the
presence of the seller or the buyer or on the premises to attest tho taiab-1-mowasibat, and
witnesses are n fact mnvoked to attest it, it will suffice for both the talabs (demands),
This, however, 13 the only case i which the talab-i-1shhad may be combined with the
talab-1-mowasibat (u).

(6) The talab-r-mowasibat may be made by using some such words as ““ I do claim
my shuffa’’ (ight of pre-emption): Hedaya, 561. The talab-i1-1shhad may be made by the
pre-emptor saymg, *‘ such a person has bought such a house of which I am the shafee ;
I have already claimed my privilege of shuffa, and now again claim 1t . be therefore
witness thereof ”’ - Hedaga, 551. But no particular form 18 necessary [Hedaya, 551]; what
the law requires 13 that the demand must be to that effect and no more. If there are
several purchasers, 1t 18 not necessary that the names of all the purchasers should be
mentioned either at the time of the first or the second demand. Thus where a pre-
emptor claimed the right of pre-emption aganst five purchasers, and the formeased was
‘“ whereas Jagdeb Smgh and others have purchased the property and I have claimed
pre-emption,” etc., and this was proclaimed 1n the presence of two of the purchasers and
at the empty doors of the other three, 1t was held that the demand was properly made,
and that there was nothing equivocal 1n the formulation of the claim (v).

' (8) Explanation I.—=See sec. 182, Expl. II and notes thereto

186A. Transfer of property by purchaser after demands.—
When once a pre-emptor has made the * demands ” required by
law [sec. 186], a transfer by the purchaser of the property sought
to be pre-empted will not affect the rights of the pre-emptor,
and the pre-emptor is not bound to make fresh *“demands”
against the transferee (w).

187. Tender of price not essential.—It is not necessary
to the validity of a claim of pre-emption that the pre-emptor
should tender the price at the time of the talab-i-ishhad [sec.
186]; it is sufficient that he should then declare his readiness

(") (1904) 28 Al 24, | 522, 20 1C. 406, Ruppub Al v. Chundi
) Ahmad akin v. ddammad (1927) 49 AL Churn (1890) 17 Cal. 543 (F.B.)
l
© Imamuddw y. M ammad (1930) 52 At | (©) Jog Deb v. Mahomed (1005) 32 Cal. 982.
1005, 138 1.C. 304, (‘31) A (w) Muhammad Abdul v. Muhammad (1924) 46

() Bﬂlllle, 490, Nathu'v, Shwdt (1015) 37 Al All 889, 79 IC. 1058,("’4) A.A, 806,
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and willingness to pay the price stated in the deed of sale, or,
if he has reasonable grounds to believe that the price named in
the sale deed is fictitious, such sum as the Court determines
to have been actually paid by the buyer (z).

188. Death of pre-emptor.—If the pre-emptor dies pending
the suit for pre-emption, the suit may be continued by his
legal representatives.

A sues B for pre-emption, A dies before obtaiming & decree n the suit., Accordng
to the Hanafi law, the right to sue is extingmished and the suit cannot be prosecuted
by A’s hewrs (y) According to the Shia and the Shafei law, the right to sue 18 not
extguished, and the suit may be continued by A4’s heirs: Bailhe, II, 190; Hedaya, 561,
According to the Probate and Adminstration Act, 1881, sec. 89 [now Indian Succession
Act 39 of 1925, sec. 306], the right 13 not extinguished, and the suit may be continued by
A’s legal representative, that 13, his executor or admimstrator. That Act apphes to
Mahomedans, 'and the cffect of a recent Bombay decision 18 that whatever be the sect
to which the partics belong, the rule applicable to cases of this kind 18 that laxd down
1n the said Act, that 1s to say, if 4 dies leaving a will, the swit may be continued by his
executor, and 1f he dies intestate 1t may be continued by his heirs on obtarning letters
of admmstration (2).

189. Right lost by acquiescence.—The right of pre-emption
is lost if the pre-emptor enters into a compromise with the
buyer, or if he otherwise acquiesces in the sale (a). But a
mere offer by a pre-emptor to purchase from the buyer at the
sale-price, made with the object of avoiding litigation, does not
amount to acquiescence (b).

189A. Right lost by joinder of plaintiffs not entitled to
pre-empt.—If a plaintiff who has a right of pre-emption joins
with himself as co-plaintiff a person who has no such right he
is not entitled to claim pre-emption, and the suit must be
dismissed. But it is rtot so where he joins with himself as co-
plaintiff a person who, but for his failure to make the necessary
demands [sec. 186], would have been entitled to pre-empt (c).

190. Right not lost by refusal to buy before sale.—As the
right of pre-emption accrues after the completion of sale,

(z) Balllle, 494, Ileera Lall v Moorut Lall (1869) v Jwul Hasan (1921) 45 Bom 1056, 1001
W 5 ; Lajja Prasad v Deb Prasad 48 I.A 475, 479, 64 1C 826, ('28) A
( All 236 ; Nundo Pershad v 41 See also Code of Clvil Pmcedum
Gopal (1884) 10 Cal, 1008 , Karm Bakhsh 1908, 0. 22, r. 1.
v Khuda Bakhsh (1894) 16 All 247 248, | (a) Habzb-un nma v. Barkat Al (1886) 8 AllL
See Jagat Singh v _Baldeo Pras (1921) 275, Amir Havdar v, Al Ahmad (1925) 47
43 All. 187, 69 IC 679, ('21) A A. 290 All 835,881 C 234, ('25) A A 424 (minor]
®  [sale to mortgagee). (%) Muhammad Nasir-ud-dn v. Abul Hasan
W) Ballle. 605-500 , Muhammad_ Husain v (1894) 16 All. 300, Muhammad Yunus
m?)l'un nissa (1897) 20 All. 88. Muhammad Y usy; f 1807) 18 All 384,
@ Saggad vaul Hussan v. Sitaram (1912) 36 ©) Dwarka Sumgh v, Sheo Slmn tar (1926) 43
144, 12 1C 720 [Shafei] ; Suaram All 810, 98 LC 1007, ('27) A A. 168,
v Sayad Swn (1917) 41 Bom 686 653, Malumth Tokh Narayan v. Ram Rach. hya
4210. 82,8l on app. to P.C. in Siaram (1926) 5 Pat. 96, 90 T C, 808, (25) A P, 743.

Ss.
187-190



Ss.
190-191A

172 MAHOMEDAN LAW.

it is not lost because before the completion of sale the
property was offered to the pre-emptor and he refused to
buy (d) [sec. 186, Expl, I). A fortiori it is not lost because he
had previous notice of the sale and he made no offer to the
seller to buy the property (e).

190A. Right not lost by previous notice of sale—As
the right of pre-emption arises after the completion of sale,
it is not lost because the pre-emptor had notice that the pro-
perty was for sale and he did not offer to purchase it (f)
[sec. 186, Expl. I].

191. Sale to two or more persons.—Where the property is
sold to two or more persons, the pre-emptor may pre-empt
the share of any one of them (g) [sec. 186, Expl. IV].

191A. Suit for pre-emption : what the claim must include.—
Where the property is sold to a single buyer, a person claiming
to pre-empt must pre-empt the whole interest comprised in the
transfer to the buyer. A suit which does not ask for pre-
emption of the whole of such interest is defective, and should
not be entertained (k).

The principle of denying the right of pre-emption except as to the whols of the
property sold 1s that if the pre-emptor were allowed to split up the bargam, he would be
at liberty to take the best poition of the property and leave the worst part of it with the
vendee (1). *‘ The right of pre-emption was never mntended to confer such a capricious
choice upon the pre-emptor ** (j). But where the purchaser himself sells part of the pro-
perty to another, the pre-emptor 1s entitled to pre-emption n respect of that portion
which rgmains with the purchaser (k).

Limitation.—A st to enforce the right of pre-emption must be mnstituted withmn
one year from the date when the purchaser takes phyaical possession of the property,
or, where the subject of the sale does not admut of physical possession, when the
strument of sale 13 registered [Limutation Act, 1908, sch. I, art. 10]). If the subject
of sale does not admut of physical possession and there 18 no registered instrument
the swit will be governed not by art. 10,+but by art. 120 (). When the person entitled
to pre-emption is a munor, the right may be claimed on his behalf by his guardian, but
the suit must be mstituted within the aforesaid period, and the period of limitation will
not be extended by reason of the pre-emptor’s mnority [Limitation Act, 1908, sec. 8].

When pre-empted property vests wn pre-emplor.—See Code of Civil Procedure, 1808,
0. 20, r. 14. Upon a pre-emption decree, the property and the right to mesne profits

(d) Abadv Begam v Inam Begam (1877)1 All (h) Durga Prasad v. Muns (1884) 6 All 423,
621, Kanhay Lal v Kalka Prasad (1905) (i) Sheobharos v. Juach Ras (1886) 8 All. 462,

27 All, 670, 0 Durgz f;moad v. Munss (1884) 6 All, 423; at

() Muhammad Askar v Rohmatullah (1927) | o R::'m't v Atma Ram (18°4) 5 Lah, 80
49 All, 716,105 L. C 771,(’27) A A. 548, ((l) B:OII'BC' 960, (“‘3}) AL, 43;‘ 1o0n 2 A“v

ul Begam v. Mansur .

() Ihd. S0yl . N

17; Raunsilla v. Gopal (1
(9) Ibhd. 78. (
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vest in the pre-emptor from the date when he pays the amount of the purchase price
finally decreed; until that time, the original purchaser retains possession and is
entitled to the rents and profits (m).

Decree in @ surt for pre-emption.—See Code of Civil Procedure, O. 20, r. 14,

Property subject to mortgage.—If the property of which possession is decreed is subject
to a mortgage, the pre-emptor takes 1t subject to the mortgage (n). If the property
18 i the p on of the mortgagee, the decree should provide that his possession should
not be disturbed until redemption of the mortgage (o).

191B. Decree for pre-emption not transferable.—A decree
for pre-emption is not transferable so as to entitle the transferee
to obtain possession of the property in suit in execution of the
decree ().

192. Legal device for evading pre-emption.—When it is
apprehencted that a claim for pre-emption may be advanced
by a neighbour, the vendor may sell the whole of his property
excluding a portion, however small, immediately bordering
on the neighbour’s property, and thus defeat the neighbour’s
right of pre-emption.

Hedaya, 563 ; Baillie, 512 et seq. Fabrication is not one of the devices permissible
under the Mahomedan law for defeating the right of pre-emption (g). See notes to
sec. 182, ‘‘ Lease i perpetmity.”

193. Sect-law as governing pre-emption.—(I) If both the
vendor and pre-emptor are Sunnis, the right of pre-emption
is to be determined according to the Sunni law, and if both the
parties are Shias (r), the right of pre-emption is governed by
the Shia law (s).

(8) If the vendor is a Sunni, and the pre-emptor is a
Shia, the right of pre-emption 1s, according to the Allahabad
High Court, governed by the Shia law, on the principle of
Peciprocity explained in the notes to sec. 184 above (¢),

(8) If the vendor is a Shia, and the pre-emptor is a
Sunni, then, according to the Allahabad High Court, the right
of pre-emption is governed by the Shia law (u) ; but according
to the Calcutta High Court, 1t is governed by the Sunm
law (v).

(m) Deoksnandan v Sr: Ram (1889) 12 All 234 | (9) Jadu Lal v Janksy Koer (1908) 85 Cal. 575,

Deonandan Prashad v. Ramdhar, (19 affmd, | n (1912) 80 Cal 016, 39 I.A. 101
44 Cal. 675,44 1. A 80,30 C 958 151C
(np Tejpal v Gurdhari Lal (1908) 30 All 130 (r) Seg 7Gobwl Dm/ulv Inayatullah (1885) 7 All,

(0) Shamsuddin v. Allauddwn ("82) A A.138,134
1.C 462 (8) Abbas Ali v, Maya Ram (]888) 12 All, 229,
(» Ram Sahhv Gaya (1884) 7 All 107, 111 ) gurbanv Chote (1809) 22 All, 102.
ad v, Waly (1924) 5 1ah 486, 85 (u) w Khan v, Fawyaz (1914) 36.All, 488,251 C,
1C. 182 ("25) AL. 202, Méhr Khan v.
0hg§ur£l%21)2hh 282, 8¢ 1.C 191, | (1) Jog ch v. Mahomed (1905) 32 Cal. 982,
(2

s'.
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(4) The personal law of the buyer is immaterial in these
cases ().

193A. Points of difference between Sunni and Shia law of
pre-emption.—(I) According to the Shia law, no right of
pre-emption exists in the case of property owned by more
than two co-sharers (z).

(?) The Shia law does not recognize the right of pre-
emption on the ground of vicinage (y), or on the ground of
““ participation in the appendages.”

Baillie, I, 175-179. 4, a Sunni, sells his land to B. A’s neighbour C, who
18 & Shia, sues 4 and B for pre-emption,  According to the Allahabad High Court,
the law to be applied 1s the Shia law, and under that law a newghbour a¢ such has no
right of pre-emption, C 18 not therefore entitled to pre-empt. But 1f we deny C the
right to pre-empt by applying his own law [Shia law] to him 1t 18 but fair that when C
sells his own property, we should apply the same law, so that 1f hus neighbour 1s & Sunm
and he claims the night of pre-emption on the ground of wicinage, we should
not allow his Sunnt newghbour the right of pre-emption This 15 the lne of reasoning
followed by the Allahabad High«Court in the cases referred to i sec 193, sub-secs. (2)
and (3). The tendency of the Calcutta High Court 13 to apply m all cases the Sunm
law of pre-emption except perhaps mn cases where both the vendor and pre-emptor are
Shias. The reason given by that Court is that the law of pre-emption 1 force m thus
country 18 the Sunm law of pre-emption

(w) Qobwnd Dayal v. Inayatulleh (1886) 7 All (r) Abbas Ahvv Maya Ram (1888) 1% All 229,
776, Jog Deb v. Mahomed (1008) 32 Cal Husamn Bakhsh v Mahfuz-ul-hag (1925)
982  But see Kudratulle v Mahm | 47 All 044, 88 T (., 972, ('25) A A, 559,
Mohan (1869) 4 B L R. 134, I () Qurban v Chote (1899) 22 All, 102,
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CHAPTER XIV.

MaRRIAGE, MAINTENANCE OF WIVES AND RESTITUTION OF
ConjucalL RiGHTS.

A.—MARRIAGE.

194. Definition of marriage.—Marriage (ntkah) is defined
to be a contract which has for its object the procreation and the
legalizing of children.

Hedaya, 25, Bailhe, 4.

Zwa—~Zwna means fornication or adultery. Sexual ntercourse not permutted by
the Mah8medan law 1s zina  The offspring of such mtercourse 18 1llegitimate, and cannot
be legltxmated"by ackowledgment [see. 249 (2)].

195. Capacity for marriage—(I) Every Mahomedan of
sound mind, who has attalned puberty, may enter into a con-
tract of marriage.

(2) Lunatics and minors who have not attained puberty
may be validly contracted in marriage by their respective
guardians [secs. 207-211].

(3) A marriage of a Mahomedan who is of sound
mind and has attained puberty, is void, if it is brought
about without his consent.

The same rule apphies 1 the case of a Shafer girl who has attamed puberty (2).

Ezxplanation.—Puberty is presumed, in the absence of
evidence, on completion of the age of fifteen years.
Hedaya, 529 ; Baillie, 4. Note that the prowisions of the Indian Majority Act, 1875,

t not apply to matters relating to marrage, dower, and diwvorce. See notes to sec. 101
above.

Consent to marriage obtarned by force or frayd.—Where consent to a marriage has
been obtained by force or fraud, the marriage 1s mvalid, unless it is ratified ().

196. Essentials of a marriage.—It 1s essential to the
validity of a marriage that there should be a proposal
made by or ou behalf of one of the parties to the marriage,
and an acceptance of the proposal by or on behalf of the
other, in the presence and hearing of two male or one male
and two female witnesses, who must be sane and adult

(2) Hassan me v. Jamabha (19"0) 52 Mad. 39, Kulsumbs v. Abdul Kadvr (1921) 456 Bom
118 1, C, 308, ('28)A. M. 1 151, 60 I.C. 433, ('21) A.B, 205
(a) Abdul Lalif v Niwyaz Ahmsd (1909) 81 All [progmncy conculed]

843,11, C 538 [wlfe sillness concealed ],
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Mahomedans. The proposal and acceptance must both be
expressed at one meeting ; a proposal made at one meeting
and an acceptance made at another meeting do not constitute
a valid marriage. Neither writing nor any religious ceremony
is essential (b).

Hedaya, 25, 26; Baillie, 4, 5, 10, 14. The usual form of proposal 1s, *“ I have married
myself to you,”” and that of acceptance 15, ‘I have consented.”

Regstration of marriages—As to registration of Mahomedan marriages, see the
Kaz’s Act, 1880, and Bengal Act I of 1876 read with Act VII of 1905.

Shia law.—According to the Shia law the presence of witnesses is not necessary
in any matter regarding marriage : Baille, IT, 4.
196A. Valid, irregular, and void marriages—A marriage
may be valid (sahik), or irregular (fand), or void from the
beginning (bdtd).
Irregular or invalid marriages—The term * fasid *’ is translated in Baillie’s Digest
as ““invalid,”’ but as the word ‘‘invalid *’ in the English language also means *‘ void,”
I have substituted *‘ irregular > for *“ invahd ** in the present edition, i conformity with

the usage of modern writers on the subject. As to irregular marriages, see ss. 197 to 200,
and 8. 204, As to void marriages, see ss. 201 to 203.

197. Absence of witnesses.—A marriage contracted without
witnesses as required by s. 196 is irregular, but not void.

Baallie, 155. As to irregular marriages, see ss. 204 A and 206 below.

198, Number of wives—A Mahomedan may have as
many as four wives at the same time, but not more. If he
marries a fifth wife when he has already four, the marriage is
not void, but merely irregular.

Ballie, 30, 154 (fourth class) ; Ameer Ali, 5th ed vol. u, p. 280. As to wrregular
marriages, see ss. 204A and 206,

198A. Plurality of husbands.—It is not lawful for a
Mahomedan woman to have more than one husband at the
same time. A marriage with a woman, who has her husband
alive and who has not been divorced by h1m, is void (c)

A Mahomedan woman marrying again in the lifetime of her husband is liable to be

punished under s. 494 of the Indian Penal Code (d). The offspring of such a marriage 1s
1llegitimate (e), and cannot be legitimated by acknowledgment (f) [s. 249 (2)].

() Maung Kysv. Ma ShwaBaw(wonlung 69 I C. 83; Govérnment of Bombay v,
© L‘Z 7 hﬂ. ICE:J‘S ("29) A.R. (1803) 15 ALL Ganga (1880) 4 Bom, 330.
¢) V. M- un-nsss
(d) (1801) 18 Cal. 264 1920) 1 Lah. 440
&" 308, H, man v, Alta Ah ( supra, Hamad V. pergr('al)A L lM'

s Rahm
1921) 481 A, 116. 121, 48 Cal. 8
S Budansa v. Fatma B (1914)2 134 1.0, 589.
Mad. L, J‘ 260, 22 1.0, 697,In IM mmroj (&) (1898) 15 All 896, 808, supra; (1014) 26
Ram Ruman’ ésol) 18 60, eupra.
Nandi v. Ths Crown (1920) 1 hh. “0 (/) (1803) lsw.m supra,
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199. Marriage with a woman undergoing iddat.—(1) A
marriage with a woman before completion of her ddat is
irregular, not void. The High Court of Lahore has held that
such a marriage is void (g), but the decision, it is submitted,
is erroneous.

(2) Iddat—Iddat” may be described as the period during
which it is incumbent upon a woman, whose marriage has
been dissolved by divorce or death to remain in seclusion, and
to abstain from marrying another husband. The abstinence
is imposed to ‘ascertain whether she 1s pregnant by the husband,
so as to avoid confusion of the parentage. When the marriage
is dissolved by divorce, the duration of the iddat, if the woman
is subject to menstruation, is three courses; if she is not so
subject, it'is three lunar months. If the woman is pregnant
at the time, the period terminates upon delivery. When the
marriage is dissolved by death, the duration of the iddat is
four months and ten days. If the woman is pregnant at the
time, the vddat lasts for four months and ten days or until
delivery, whichever period is longer (k).

If the marriage is dissolved by death, the wife is bound to
observe the iddat whether the marriage was consummated or
not. JIf the marriage was dissolved by dworce, she is bound to
observe the iddat only if the marriage was consummated ; if
there was no consummation, there is no <ddat, and she is
free to marry immediately.

The ¢ddat, of divorce commences from the date of the
divorce and that of death from the date of death. If the
information of divorce or of death does not reach the wife until
after the expiration of the period of iddat, she is not bound
to observe any iddat [Baillie, 357].

Hedaya, 128-129 ; Baillie, 38, 151, 352-368. Asto iddat in the case of an irregular
marriage, see 8. 208 (2) (i1).

Marriage during sddat.—H has four wives, 4, B, C, and D. He divorces 4 after
consummation of the marriage with her. It is not permissible to 4 to marry another
husband, nor to H to marry another wife, during 4’s iddat. Nor is it permissible to H,
if one of the other wives dies during 4’s iddat, to marry A's sister (s, 204). But either
party may marry agan after completion of A’s iddat, and H may, if he so chooses, marry
A's sister. The primary object of 1dda¢ is to impose a restraint on the marriage of the
wife, but this involves & corresponding restraint on the marriage also of the husband
tosthe extent mentioned above. It must, however, be remembered that a marriage
before completion of the idda¢ is not void, but merely irregular. As to irregular
marriages, sde s8. 204A and 206,

9) Jhandu v. Mat, Husown Bibi (1923) 4 Lah. 102, | (4) Ibid,
731, C. 500 (*28) A. L. 949,

S. 19
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Valid retirement.—When the husband and wife aro alone together under circum.
stances which present no legal, moral or physical impediment to mantal intercourse, they
are said to be mn * valid retirement > (khilwat-us-sahih). A vahd retirement in the
Sunni law has the same legal effect as actual consummation as regards dower [ss. 206, 243
(2)], the establishment of patermty, the observance of iddat (s.199), wife’s maintenance
during 1ddat (s. 215), the bar of marnage with wife's sister (s. 204), and the bar of marriage
imposed by the rule in 5. 198. But 1t has not the same effect as actual consummation as
regards the bar of marnage with the wife’s daughter (s, 202), or the bar of remarnage
between divorcees [s. 243 (4)].  In both these cases there must have been actual consumma-
tion as stated 1n ss. 202 and 243 (5):  Bailhe, 98-101.

199A. Marriage between a Sunni and a Shia.—A Sunni
male may contract a valid marriage with a Shia female (3),
and a Shia male may contract a valid marriage with a Sunni
female (7).

The rights and obligations of the wife would be governed by the law to which she
belonged at the time of her marriage. See s. 23.

200. Difference of religion—(7) A Mahomedan male may
contract a valid marriage not only with a Mahomedan woman,
but also with a Kitabia, that is, a Jewess or a Christian, but
not with an idolatress or a fire-worshipper. A marriage,
however, with an idolatress or a fire-worshipper, is not void,
but merely irregular (k).

() A Mahomedan woman cannot contract a valid
marriage except with a Mahomedan. She cannot contract a
valid marriage even with a Kutabs, that is, a Christian or a
Jew. A marriage, however, with a non-Muslim, whether he
is a Kitabs, that 1s, a Christian or a Jew, or a non-Kitabs, that
is, an idolator or a fire-worshipper, is irregular, ot void.

Hedaya, 30 ; Baille, 40-42, 151, 153.

As to 1rregular marriages, see ss, 204A and 206.

«

Katabr— Kitab means a book, that 1s, a book of revealed rehgion. Kiizbr means'

a male who behieves m Christiamty or Judaism. Kiutabia 18 a female who beheves n
ether of these religions. The question, whether a Buddhist woman can be regarded
as a Kitabia arose 1n a case before the Privy Council, but 1t was not decided (1).

Indwan Christian Marrage Act, 1872.—In British India, a marrage between a Maho-
medan male and a Christian woman must be solemnized 1n accordance with the provisions
of 8, 5 (4) of the Indian Christian Marnage Act, 1872 (XV of 1872), that 1s to say, by, or
in the presence of, a Marriage Registrar appointed under the Act; any such marriage
solemmzed otherwise than in accordance with those provisions * shall be void.”’: But
since & Mahomedan woman cannot contract a valid marriage with a Chnistian man, such
a marnage, it would appear, cannot be solemnized under that Act : see s. 88 of the Act. «

() Syud Gholam Hossewn v  Musst. Setabah (k) Ihaanv Panna Lal (1028)7Pab 6,1031C.
Bequm (1866) 6 W.R 88, Aziz Bano v. 30, (28
Muhammad (1025) 47 All. 823, 89 1.C. o Abdool Razacbv 4,,.; Mahomed Jaffer (1893)

690,
(1)) Namxt& uaam v Hamuian (1882) 4 All, 205. 21 L.A. 56, 64-65, 21 Cal. 666, 674.
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Shia law.—In the Shia law, a marriage between & Musim male and a non-Mushim
female 1s unlawful and void ; and so also is & marriage between a Mushm male and a non-
Muslim female. But a Mushm male may contract a valid mula marnage (s. 206B)
with a Kitabia, The Shias reckon fire-worshippers among Kitabias : Bailhie 29, 40.

201. Prohibition on the ground of consanguinity.—A man
is prohibited from marrying (1) his mother or his grandmother
how high soever ; (2) his daughter or grand-daughter how low
soever ; (3) his sister whether full, consanguine or uterine ;
(4) his niece or great niece how low soever ; and (5) his aunt or
great aunt how high soever, whether paternal or maternal. A
marriage with a woman prohibited by reason of consanguinity
is void.

Hedgya, 27 ; Baille, 24.  As to void marriages, see ss 204A and 205A below.

202. ‘Prohibition on the ground of affinity.—A man is pro-
hibited from marrying (1) his wife’s mother or grandmother
how high soever; (2) his wife’s daughter or grand-daughter
how low soever ; (3) the wife of his father or paternal grand-
father how high soever ; and (4) the wife of his son, or of his
son’s son or daughter’s son how low soever. A marriage with
a woman prohibited by reason of affinity is void.

In case (2), marriage with the wife’s daughter or grand-
daughter is prohibited only if the marriage with the wife was
consummated.

Hedaya, 28 ; Baille, 24-29, 154. As to void marriage, see ss, 204A and 205A below,

»203. Prohibition on the ground of fosterage.—Whoever is
prohibited by consanguinity or affinity is prohibited by reason
of fosterage except certain foster relations, such as sister’s
foster-mother, or foster-sister’s mother, or foster-son’s sister, or
foster-brother’s sister, with any of whom a valid marriage
may be contracted. A marriage prohibited by reason of
fosterage is void.

Hedaya, 68, 69; Baillie, 30, 154, 194, 195, as to void marrages, see ss. 204A
and 205A below.

204. Unlawful conjunction.—A man may not have at the
same time two wives who are so related to each other by
consanguinity, affinity or fosterage, that if either of them had
been a male, they could not have lawfully intermarried, as, for
instance,,two sisters, or aunt and niece. The bar of unlawful
conjunction renders a marriage irregular, not void.

Hedaya, 28, 29 ; Baillie, 31, 163.



204, 204A

180 MAHOMEDAN LAW.

Wife’s sister.—A man may not, as already stated, marry his wife’s sister in his wife’s
lifetime. According to the Calcutta High Court (m) such a marrage 18 void, and the
1ssue 18 1llegatimate (sec. 205A). According to the High Court of Bombay () and the
Chief Court of Qudh (o) such a marriage 18 merely irregular, and the issue is not
illegitimate (sec. 206). The Calcutta decision, 1t 18 submutted, is not correct.

There is, of course, nothing to prevent a man from marrying his wife’s sister affer the
death or divorce of the wife : Bailhe, 33,

Shia law.—In Shia law & man may marry his wife’s aunt, but he cannot marry
his wife’s niece without the permission of the wife (that 18, aunt) : Baille, II, 23,

204A. Distinction between void and irregular marriages.—
() A marriage which is not valid may be void orirregular.

(2) A void marriage is one which is unlawful in itself, the
prohibition against the marriage being perpetual and absolute.
Thus a marriage with a woman prohibited by ‘reason of
consanguinity (sec.201), affinity (sec. 202), or fosterage (sec. 203),
is void, the prohibition against marriage with such a woman
being perpetual and absolute (p).

(8) Anirregular marriage is one which is not unlawful in
itself, but unlawful “for something else,” as where the
prohibition is temporary or relative, or when the irregularity
arises from an accidental circumstance, such as the absence
of witnesses. Thus the following marriages are irregular,
namely—

(a) a marriage contracted without witnesses (sec. 197) ;

(b) a marriage with a fifth wife by a person having fous
wives (sec. 198) ;

(¢) a marriage with a woman undergoing iddat (sec. 199) ;

(d) a marriage prohibited by reason of difference of
religion (sec. 200) ;

(e) a marriage with a woman so related to the wife that
if one of them had been a male, they could not have
lawfully intermarried (sec. 204).

The reason why the aforesaid marriages are irregular, and
not void, is that in cl. (a) the irregularity arises from an accidental
circumstance; in cl. (b) the objection may be removed by the
man divorcing one of his four wives ; in cl. (c¢) the impediment

(m) dwunmigsa v, Karmunmssa (1895) 28 Cal. 71,921C 82, ZG)A 0. 131 ; Tahamand
30 v 'Muhammad 1931) 12 Lah, 52 129 I.C.

(n) Ta{bzv Mowla Khan (1017) 41 Bom., 485, 39 12, ("30) A. L. %07
C 80: Women within the prohibited degree are

»)
(0) Musammat Kamza v. Hasan (1926) 1 Luck. ¢ called Mookarsm.
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ceases on the expiration of the period of ¢ddat ; in cl. (d) the
objection may be removed by the wife becoming a convert to
the Mussalman, Christian or Jewish religion, or the husband
adopting the Moslem faith; and in cl. () the objection may be
removed by the man deorcmg the wife who constitutes the
obstacle ; thus if a man who has already married one sister
marries another, he may divorce the first, and make the second
lawful to himself.

Baillie, 150-155.

Shia 1aw.—The Shia law does not recogmze the distinction between irregular and

void marriages. According to that law a marnage 19 either vahid or void. Marnages
that are irregular under the Sunm law are void under the Shia law.

205. Effects of a valid (sahih) marriage.—A valid marriage
confers upon the wife the right of dower, maintenance and
residence in her husband’s house, imposes on her the
obligation to be faithful and obedient to him. to admit him
to sexual intercourse, and to observe the sddat. It creates
between the parties prohibited degrees of relation and
reciprocal rights of inheritance.

Baillie, 13. It may be noted that a Mahomedan husband does not by marnage
acquire any mterest in his wife’s property (q).

2C5A. Effects of a void (batil) marriage.—A void marriage
is no marriage at all. It does not create any civil rights or
obligations between the parties. The offspring of a void
marriage are illegitimate.

Baillie, 156, Th. marnages referred to in secs. 1984, and 201 to 203 are voud.

206. Effects of anirregular (fasid) marriage.—(7) An irregular
marriage may be terminated by either party, either before or
cfter consummation, by words showing an intention to separate,
as where either party says to the other “I have relinquished

you.” An irregular marriage has mno legal effect before
consummation.

(2) If consummation has taken place—

(1) the wife is entitled to dower, proper or specified,
whichever is less (ss. 218, 220) ;

(42) she is bound to observe the iddat, but the duration
of the iddat both on divorce and death is three courses
[see s. 199 (2)];

(9) 4.v. B, (1896) 21 Bom, 77, 84.

Ss.
204-206
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(#1) the issue of the marriage is legitimate. But an
irregular marriage, though consummated, does not
create mutual rights of inheritance between husband
and wife [Baillie, 694, 710]. The Chief Court of
Oudh has held that it does create such rights (r),
but the decision, it is submitted, is not correct.

Baillie, 156-158, 694. See secs. 197-200, 204 and 204A.

206A. Presumption of marriage—Marriage will be pre-
sumed, in the absence of direct proof, from—-

(a) prolonged and continual cohabitation as hushand
and wife (s) ; or,

(b) the fact of the acknowledgment by the man of the
paternity of the child born to the woman, provided
all the conditions of a valid acknowledgment
mentioned in sec. 249 below are fulfilled (¢).

The presumption does not apply if the conduct of the
parties was inconsistent with the relation of husband and
wife (), nor does it apply if the woman was admittedly a
prostitute before she was brought to the man’s house (v).
The mere fact, however, that the woman did not live behind
the purda, as the admitted wives of the man did, is not
sufficient to rebut the presumption (w).

In Abdnol Razackv. Aga Mahomed (x), their Lordships of the Privy Council saud - “In
the next place, 1t was urged that every presumption ought to be made in favour of marriage
when theie had been a lengthened cohabitation, especially m a case where the alleged
marnage took place so long ago that 1t must be difficult 1f not 1npossible to obtan ‘s
trustworthy account of what really occurred....There would be much force in this
argument—indeed, 1t would almost be irresistible—if the conduct of the parties were
shown to be compatible with the existence of the relution of husband and wife.” 1t
was held 1n that case that the conduct of the parties was incompatible with that relation,
and their Lordships held that the presumption did not apply

(r) Mohammad Shafi v Raunag Alv ('28) A, O 48 I, A 114, 120-121, 48 Cal. 856,60 1. C
231,107 1. C. 882 y 837, (1;22) A, PC lf}&

() KiogahIndayut v Bor Jan (1844) 8 1 &° O e o e o i
206, S17.318, 823 [marriage presumed] s v. Abdul Rahman (1931) 12 Lah 396, 134
Mahomed Bauker v. Shurfoon-Nssa (1860) 1. C 690, ('31) A 293 [where the man
8M.IA 136, 169 [marriage not presumed], had refused to acknowledge the woman
Ashrufood Dowlah ¥ Hyder Hoserne (1866) a8 his wife and her child as his child
1M I A 94 115 [marriage not pre- |\ Grosanfar v Kamz Fatsma (1910) 37 1 A.
sumed ), Jarul-ool-Butool v  Hosewnee 105, 109, 32 All. 345, 850, 6 1. C 674
Begum (1867) 11 M. 1. A. 104, 209-210 196, 100, 32 AL 346, 350, 6 1. C Snd.
[marriage not presumed); Maung Ky v 1876) 11 M. 1 A 194, In Irashad Aﬁuv
Ma Shwe Bow (1920) 7 Rang 777,121 I C. Stooamat Rarman (1913) 20 o 41
718, 020) AL 341 (marriage présumed] . 790,46 1C 217, (1017) A.PC, 169,the
29‘;“‘[‘:";}2;;“: ‘; ot “"';'e’;‘“m“e(ﬁ‘) ,64 Saul woman was a prostitute, but there wi
Talwm V. Sagdat Ali !(’,29) A0.126, 112 writing evidencing the marriage, and the

y . ’ marriage was held proved.¢
1. C. 596 [marrlage presumed]. (w) Mohatbat Aly v Mahomed Ibrahum (1920)

(t) Imambands v Mutsaddr (1918) 45 I, A, 78, 561 A 201, 209, 10 Lah. 726, 117 1. C,

81-82, 45 Cal 878, 889-890, 47 I C 518; 17,('20) A, PO, 18

. 186,
Habwbur . Rahman v. Altaf Al (1921) (2) (1898) 21 1. A. 56, 65, 21 Cal, 666, 674,
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In Ghazanfar v. Kamz Fatima (y), their Lordships of the Privy Council said : ““The Ss.
learned judges fully recogmzed that prolonged cohabitation mght give rise to a pre- 206A, 206B
sumption of marnage, but that presumption 1s not necessarly & strong one, and their
Lordships agree that 1t does not apply n the present case, for the mother before she was
brought to the father’s house was, according to the case on both sides, a prostitute.”

206B. Muta marriage.—(I) The Shia law recognizes
two kinds of marriage, namely, (1) permanent, and (2) muta
or temporary.

(2) A Shia of the male sex may contract a muta
marriage with a woman professing the Mahomedan, Christian
or Jewish religion, or even with a woman who is a fire-
worshipper, but not with a woman following any other religion.
But 3 Shia woman may not- contract a muta marriage
with a nen-Moslem (z).

(8) It is essential to the validity of a mute marriage that
(1) the period of cohabitation should be fixed, and this may be
a day, a month, a year or a term of years (¢), and that (2)
some dower should be specified (b). When the term and the
dower have been fixed, the contract is valid. If the term
is fixed, but the dower is not specified, the contract is void.
But if the dower is specified, and the term is not fixed,
the contract, though void as a mula, may operate as a

“ permanent ” marriage (c).

(4) The following are the incidents of a muta marriage :—

(a) a muta marriage does not create mutual rights of
inhegitance between the man and the woman, but
children conceived while it exists are legitimate
and capable of inheriting from both parents (d);

(b) where the cohabitation of a man and a woman
commences in a mute marriage, but there is no
evidence as to the term for which the marriage was
contracted and the cohabitation continues, the
proper inference would, in default of evidence to
the contrary, be that the muta continued during
the whole period of cohabitation, and that children
conceived during that period were legitimate and
capable of inherting from their father (e);

7 (1910) 37 1. A. 105, 109, 32 All 345, 350,
61.C 674

(d) Balllle II 44, Shoharat Swngh v. Jafr

(z) Balllie, A 29, 40, [PC 916) 17 Bom, L R. 13, 24 1C 499
(a) Balllle, I1, 42, ¢ (1918) 17 Bom. L. R. 13, 24 L. C, 499, supra
(b) Balllle, I1, 41. { ¢ [the cohabitation in this case was "ot 10
(c) Baillie, II, 42-43, Querry, Vol. I, pp. yeau]
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(c) a muta marriage is dissolved ipso facto by the
expiry of the term. No right of divorce is recog-
nized in the case of a muta marriage, but the
husband may at his will put an end to the
contract of marriage by “making a gift of the term”
(hiba-i-muddat) to the wife, even before the
expiration of the fixed term (f);

(d) if a muta marriage is not consummated, the woman
is entitled to half the dower. If the marriage is
consummated, she is entitled to full dower, even
though the husband may put an end to the
contract by giving away the unexpired portion of
the term. If the woman leaves her husbard be-
fore the expiry of the term, the hushand is entitled
to deduct a proportionate part of the dower (g) ;

(e) a woman married in the muta form is not entitled
to maintenance under the Shia law (h). But
it has been held that she is entitled to maintenance
as a wife under the provisions of s.488 of the
Criminal Procedure Code (3).

The Sunm law does not recognize mufa marriages at all: Baille, 18.

The expression ‘‘ permanent’’ i sub-sec. (1) 18 used n contradistinction to
‘‘temporary.”” No Mahomedan marnage, either among Sunmis or Shuas, is
permanent i the sense 1 which a Christian or a Pars: marnage 1s, for the husband
mey divorce the wife at any time he hkes.

Marriage of Minors.

207. Marriage of minors.—A boy ,or a girl who has not
attained puberty (in this Part called a minor), is not compe
tent to enter into a contract of marriage, but he or she may
be contracted in marriage by his or her guardian.

A boy or & girl who has attained puberty 1s at liberty to marry any one he or she
likes, and the guardian has no right to interfere if the match be equal: Macnaghten,
p. 58, 88, 14-16. See 8. 195 above.

208. Guardianship in marriage (jabr).—The right to
contract a minor in marriage belongs successively to the (1)
father, (2) paternal grandfather how high soever, and (3)

[

(f) Ballile, IT, 43; Mohomed Absd Al v.| (i) Luddun v. Mirza Kamar (1882) 8 Cal. 786,
Ludden (1887) 14 Cal. 276, This decision is of doulgful authority

(O Ballio 1, 41; 1887) 14 Cul 270, 28428, e oy il doneraya-ul-luem,
. apply to a woman contracted in moota "
() Balllle, 11, 97, EAT I AT
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brother and other male relations on the father’s side in the
order of inheritance enumerated in the Table of Residuaries.
In default of paternal relations, the right devolves upor the
mother, maternal uncle or aunt and other maternal relations
within the prohibited degrees. In default of maternal kindred,
it devolves upon the rulmgguthonty

Hedaya, 36, 39. The fact that a guardian has been apponted by the Court of the
person of a minor does not take away the power of the guardian for the marriage to
dispose of the minor 1n marnage. But the mmor being in such s case ward of the
Court, the guardian for the marriage should not dispose of the mmor in marriage with-
out the sanction 6f the Court to the proposed marriage (7).

Apostasy of guardwan for marrwage—It is doubtful whether the right to dispose of
8 minor 1n marrage 18 lost by the apostasy of the guardian from the Mahomedan faith.
Under the Mahomedan law an apostate has no right to contract a mor in marrage:
Hedaya, 392. It 18 enacted, however, by Act XXI of 1850, that no law or usage shall
mflict on any person who renounces his rehigion any *‘ forfeiture of rights or property,
and it was accordingly held by the High Court of Bengal in Muchoo v. Arzoon (k)that a
Hindu father 18 not deprived of his right to the custody of his children and to direct
their education by reason of his conversion to Christiamity. In a subsequent case,
however, decided by the same High Court, but without any reference to Muchoo’s case,
1t was held that a Mahomedan, who had become a convert to Judaism, was disqualified
by reason of his apostasy from disposing of his daughter n marmage (). Muchoo’s
cagse was followed by the Chief Court of the Punjab (m), which was a case of &
conversion of & Mahomedan father to Christiamity. In a Bombay case, 1t was held,
following Muchoo’s case, that a Hindu convert to Mahomedanism 18 not disquahfied
from gl'vmg his son m adoption toa Hindu (n). It 1s submitted that the power to
contract & minor in marriage 18 a ‘“‘right *’ within the meaning of the above Act, and
that the decision in Muchoo’s case 1s correct. But the Court may n its discretion
deal with each case on 1ts own merits.

Shia law.—The only guardians for marriage recogmzed by the Shia law are the
father and the paterrlal grandfather how high soever: Baillie, IT, 8.  See notes to s. 210.
209. Marriage brought about by father or grandfather.—
When a minor has been contracted in marriage by the father
eor father’s father, the contract of marriage is valid and binding,
and it cannot be annulled by the minor on attaining puberty.
But where a father or father’s father has acted fraudulently or
negligently, as where the minor is married to a lunatic, or the
contract is to the manifest disadvantage of the minor, the
contract is voidable at the option of the minor on attaining
puberty (o).
Hedaya, 37 ; Baillie, 50 ; Ameer Ali, 5th ed., Vol. II, p. 370, See s. 210 below.

» 1t has been held by the High Court of Allahabad that a Shia girl given in marnage
by her father to a Sunni husband has an option of repudiation on attamning puberty unless

)] vaanv Dustrict Judge, Birbhum (1914) | (m) Gul Muhammad Mussammat Waznr

2 Cal. 851, 26 1.C. 220 (1901) 36 Bunj. Rec. 191,
) mo) 5'W. R, 2 (m Shamaing v. Santabas (1901) 26 Bom, 561,
0] nwmofMaAmBiM(lsu)lsBLR (0) Aziz Bano v. Muhammad (1035) 47 Al

823, 838-889, 89 1. C. 690, ("25) A. A, 720.
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1t has been ratified by consummation or otherwise, the reason given being that it would
be contrary to all rules of equity or justice to force such a marrage on her if on attaining
puberty she considers the marrage to be repugnant to her religious sentiments (p).
210. Marriage brought about by other guardians: Option of
puberty.—When a marriage is contractéd for a minor by
any guardian other than the father or father’s father, the minor
has the option to repudiate the marriage on attaining
M : : 19 M »
puberty. This is technically called the “ option of puberty
(khyar-ul-bulugh).

The right of repudiating the marriage is lost, m the case of
a female, if after attaining puberty and after bemg informed
of the marriage and of her right to repudiate it, she does not
repudiate without unreasonable delay (). But in the case of
a male, the right continues until he has ratified the marriage
either expressly or impliedly as by payment of dower or by
cohabitation.

Hedaya, 38 ; Baillic, 50-62 ; Macnaghten, p. 58, s. 18. Consummation consented to
by tho wife hefore the exercise of the option extinguishes the option . Bailhe, 51.

Shia law —According to the Shia law, a marriage brought about by a person other
than a father or grandfather 13 wholly meftective untilit 18 ratified by the minor on attain-
g puberty (r). See notes to s. 208, ‘‘ Sh law.”

211. Effect of repudiation.——The mere exercise cf the
option of repudiation does not operate as a dissolution of the
marriage. The repudiation must be confirmed by a decree of
the Court. Until then the marriage subsists, and if either
party to the marriage dies, the other will inherit from him
or from her, as the case may be.

Hedaya, 37, 38; Baille, 50. The woman may herself bring a swmit for a declaration
that she has exercised her option and repudiated the marriage. Or she may plead the
repudiation in defence to her husband’s suit agamst her for restitution of conjugal
rights, and the Court, may i that swit declare. that the marriage has been repudiated (s).
No such declaration, however, can be made, 1f she has permitted sexual intercourse with
her after the exercise of the option.

212. Marriage of lunatics.—The provisions of sections
207 to 211, relating to the marriage of minors, apply to the
marriage of lunatics, with this difference that the option is to
be exercised when the lunatic recovers his or her reason.

Baalle, 50-54.

\

(p) Aznz Bano v Muhammad (1925) 47 All 828 ('20) A.L. 827, Mst Mukhan v. Hardar
89 IC 690, ('25) A A, 720, Sibt Ahma (’32) A.L. 449, 187 1C. 79,
v Amina Kharun (1928) 50’ All, 738, 113 ® Mull:a Jehan v. Mahomed (1873) L. R.IA.

1C 434, (29) A

@ Biemilah Vo Mubgmmad (1922) 44 All Sup. Vol. 102, 26 W. R.
3 LC 702, ('22) A A, 165, Rakmat | (8) Badal Auratv. QumEmpreu(lel) 19 Cal,
0 % "t {1030) 11 Lah. 172, 79. .
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B.—MAINTENANCE OF WIVES.

213. Husband's duty to maintain his wife—The husband
is bound to maintain his wife (unless she is too young for
matrimonial intercourse) (t), so long as she is faithful to him
and obeys his reasonable orders. But he is not bound to
maintain a wife who refuses herself to him (u), or is otherwise
disobedient (v), unless the refusal or disobedience is justified
by non-payment of prompt (s. 221) dower (w).

214. Order for maintenance.—If the husband neglects
or refuses to maintain his wife without any lawful cause,
the wife may sue him for maintenance, but she is not eutitled
to a decrge for past maintenance, unless the claim is based on
a specific agreement (z). Or, she may apply for an order of
maintenance under the provisions of the Code of Criminal
Procedure, 1908, section 488, in which case the Court may
order the husband to make a monthly allowance for her main-
tenance not exceeding one hundred rupees (y).

Shafei  law,—According to the Shafer school, the wife 18 entitled to past
mamtenance though there may be no agreement in respect thereof (z).

215. Maintenance on divorce.—(I) After divorce, the
wife ie entitled to maintenance during the period of iddat (a)
[s.199]. If the divorce is not communicated to her until after
the expiry of that period, she is entitled to maintenance until
she is informed of the divorce (b).

(2) A widow is not entitled to maintenance during
the period of ‘ddat consequent upon her husband’s death (c).
Order of maintenance under Criminal Procedure Code, 1908, 8. 488.—Where an order
is made for the mamtenance of & wife under sec. 488 of the Criminal Procedure Code
(8. 2147, and the wife 1s afterwards divorced, the order ceases to operate on the expira-
tion of the period of s«ddat (d). The result 18 that a Mahomedan may defy an order
made agamnst him under sec. 488 by divorcng his wife immediately after the order
1 made. His obligation to mamtan his "wife will cease m that case on the
completion of her iddat.

215A. Agreement for future maintenance.—An ante-nuptial
agreement between a Mahomedan and his prospective wife,

(t) Bailile, 441. Marwam v. Kadw Bakhsh ('29) A.0 527

(u) Baillle, 442 (b) Rashd Akmad v Amwa Khatun (1932) 60

(v) 4.v B (1896) 21 Bom. 77, at p. 82. I A 21,27, 64 All 46,562, 185 T C 762,

(y) Balillle, 442 (’32) A. PC 25 ; Ahmad Kasvm v, Khatun

(z) Abdool Fulteh v Zabunnessa (1881) 6 Cal 631, B (1932) 59 Cal 833, 846-847

(y) Rs. 100 was substituted for Rs 50 by | (¢c) Aga Mahomed Jaffer v Koolsom Beebee
8,18y of the Codeof Criminal Procedure (1897) 25 Cal

19
(Amendment) Act, 1923 (Act XVIII of | (d) Inre Abdul Al (1883) 7 Bom, 180 ; In the

1923). matter of Dwn Muhammad leB‘Z) 5 All
(z) Mahamed Hujy v Kalumadi (1018) 41 Mad. 228 , Shah Abu v Ulfat Bubi (1896) 19 All
211, 42 1C 517 50, Ahmad Kagum v. Khatun Bibs (1982)

@) Hedaya, 145; Baillle, 450, Musammat 50 Cal. 838, 847.
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entered into with the object of securing the wife against
ill-treatment and of epsuring her suitable maintenance
in the event of ill-treatment, is not void as being against
public policy, (¢). Similarly an agreement between a Maho-
medan and his first wife, made after his marriage with a
second wife, providing for a certain maintenance for her if she
could not in future get on with the second wife, is not void
on the ground of public policy (f). See secs. 216 (3) and 237A.
It has been held in Bombay that an agreement for future
separation between husband and wife is void as being against
public policy under the Indian Contract Act, 1872, sec. 23.
An agreement, therefore, which provides for a certain main-
tenance to be given to the wife in the event of a future separa-
tion between them, is also void (g9). If the marriage is
dissolved by divorce, the wife is entitled to maintenance for
the period mentioned in sec. 215, and not for life, unless the
agreement provides that it is for Life (k).

C.—JupiciaAL PROCEEDINGS.

216. Suit for restitution of conjugal rights.—(7) Where
a wife without lawful cause ceases to cohabit with her
husband, the husband may sue the wife for restitution of
conjugal rights (4).

(2) Cruelty—Cruelty, when it is of such a character as
to render it unsafe for the wife to return to her husband’s
dominion, is a valid defence to such a suit. ““It may be,
too, that gross failure by the husband of the performance of
the obligation, which the marriage contract imposes on him
(s. 205) for the benefit of the wife, might, if properly proved,
afford good grounds for refusing to him the assistance of the
Court ” (3).

(3) Agreement enabling wife to live separate from the
husband.—An agreement entered into before marriage by which
it is provided that the wife should be at liberty to lwve with her
parents after marriage is void, and does not afford an answer

(¢) Muhammad Muwn-ud-din v. Jamal (1921) }1932) 59 Cal, 838, 854 [no stipulation
43 All, 850, 63 1,C. 888, (*21) A, A, 152 or maintenance for lite]
M "“'"'"‘“‘ H“""d“” v." Muhammad ('32) (%) Moonshee Buzloor Ruheem v. Shumotmnma

AL 66,138 L C 886
(/) Manaur v, ) (1629) 3 Luck, 603, 109 Begum (1867) 11 M 1A, 551

1C 812,('28) A.0 808. (J) Moonshee Buzloor Ruheem v. Shumsoonnissa

(9) Bm Fatma v Alimahomed (1918) 87 Bom. Begum (1867) 11 M.LA. 5&1 Meherally
280, 17 1.C. 046, v Sakerkhanoobas (1605) 7 Bom, L. R

(] Muhammad Mum ud-din v, Jamal ((1921) 602, 608, Husains Begam v. Muhammad
63 I.C 883, ('21) A. A, (1907) 26 All 222: Hamd Husawn v,

lb2 ?tl nintlon for  maintenance Kubra Begam (1918) 40 Al 832, 44 I.C.
tor lite]: Ahmed Kasim v. Khatun By
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to a suit for restitution of conjugal rights (k). Similarly, an
agreement, entered into after marriage between a husband and
wife who were for some time prior to the date of the agree-
ment living separate from each other, providing that they
should resume cohabitation, but that if the wife should be
unable to agree with the husband, she should be free to leave
him, is void, and it is not a defence to the husband’s suit for
restitution (I). Seesecs. 215A and 237A.

(4) Non-payment of prompt dower and restitution of
conjugal rights.—See sec. 222.

(5) False charge of adultery by husband against wife—A
false charge of adultery by a husband against his wile is a
good ground for refusing a decree for restitution of conjugal
rights (m). But if the charge is true, and it was made at a
time when the wife was actually living in adultery, it is no
ground for refusing a decree for restitution of conjugal
rights (n). See sec. 240.

(6) Expulsion of husband from caste—In a Bombay
case, where the parties belonged to the Mussalman Kharwa
community of Broach, the High Court refused to pass a decree
for restitution of conjugal rights against the wife, on the
groung that the husband having been expelled from the caste,
the wife was not bound to live with him (o).

216A. Suit for jactilation of marriage—A suit will lie
between Mahomedans in British India for jactitation of a
tharriage (p).

Jactitation 18 a false pretence of being married to another. * There can be no
doubt that unless a man is entitled by means of the Civil Courts to put to silence a
woman who falsely claims to be his wife, the man and others may suffer considerable
bardshxp and his heirs may be harassed by false claims after hus death ” (g).

216B. Suit for breach of promise to marry—In a suit by
a Mahomedan for damages for breach of promise to marry, the
plaintiff is not entitled to damages peculiar to an action for
breach of promise of marriage under the English law, but to a
return merely of presents of money, ornaments, clothes and
other things (7).

(k) Agdul v H;th;l ‘1,‘904) [] Bo;!llmLs)PiJ(Z}Sl 101 1C. 60, ('27) A C. 570
‘mam Ali v unnessa ) i
WoN. 693, 21 DG, 87 Putune Bubv ¥ (0) B:go&l‘ma v. Kharwa Jina (1907) 31 Bom,
Nur Muhammad (1920) 1Lah. 697,601 C (9 M-}s 16'”33 Al v. Mabmud-w-nissa (1897)

(U] MM;uy v, Sakerkhanoobai (1905) 7 Bom, (@ (1897) 20 AL 98, 97, supra,

(m) Musammat Maqbool v Ramzan (1927) | (r) Abdw Razak v. Mahomed (1918) 42 Bom
2 Luck, 482,101 I C. 201 27)A0 154 499, 88 1.C. 771 Mlcmlgh n, 250, See
Jaun Beebee'v, Bepares (1865) 8W. R, 03, alsc Makomed Abid Alf v. Ludden (1887)
(n) Jamsruddn v. Sahera (1927) 54 Cal. 363, 14 Cal, 276 [muta mnrlaze

Ss.
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CHAPTER XV.

Dower.

Ss. 217. Dower defined.—Mahr or dower is a sum of money
AL28 o other property which the wife is entitled to receive from
the husband in consideration of the marriage.

See Baillie, 91, and per Mahmood, J., Abdul Kadir v. Salvma (1886) 8 All. 149, at
p. 157,

Marriage under the Mahomedan law is a civil contract (s. 194), and 1t 18 likened to a
contract of sale. A salo 18 a transfer of propeity for a price. In the contract of marnage
the ““ wife "’ 18 the property, and the “ dower ” 1s the price : see the Allahabad case cited
above. Sir Abdur Ralhim 18 of opinion that dower 18 not a consideration proceeding
from the husband for the contract of marriage, but 18 an obhgation imposed by the
Mahomedan law as a mark of respect for the wife (s) In a Privy Council case (¢),
their Lordships said: *Dower 18 an essential mncident under the Mussalman law to
the status of marrage ; to such an oxtent this 18 so that when 1t 13 unspecified at the
time the marriage 1s contracted, the law declares that 1t must be adjudged on defimte
prineiples.  Regarded as a consideration for the marrage, 1t 1s, 1n theory, payable
before consummation , but tho law allows its division into parts, one of which 1s called
* prompt, " payable before the wife can be called upon to enter the conjugal domicile ;
the other  deferred ,” payablo on the dissolution of the contract by the death of erther
of the parties or by divorce.”

218. Specified dower.—(I) The husband may settle
any amount he likes by way of dower upon his wife, though
it may be beyond his means, and though nothing may be
left to his heirs after payment of the amount. But he cannot
in any case settle less than ten dirkams.

(2) Where a claim is made under a contract of dower,
the Court should, unless it is otherwise provided by any
legislative enactment, award the entire sum provided in the
contract (u).

Hedaya, 44; Baille, 92,
Dirham.—The money value of 10 dirhams 18 between three and four rupees (v). '

“ Dower 18 often high among Mahomedans, to prevent the husband from divorcing

his wife, 1n which case he would have to pay the amount stipulated ™ (w). f

($) Muhammadan Jurisprudence, p. 334. 9 Bom, L R. 188, Basir Al v. Hafiz

(t) Hamra Babv v Zubarda Biby (1916) 43 T.A, (1909) 18 Cal W N, 158, 4 1 C. 462,
204, 300, 88 All, 581, 36 1 C. 87, ('16) A. (v) Adsma Bibi v. Abdul Samad (1909) 82 All.
PC 46, 167, 51 C. 411.

(u) Sugra Bur v. Masuma Bubi (1877) 2 All, (w) Zakers Begum v. Sakina Begum (1892) 19
573, Banoo Begum v. Mur Aun Al (1007) 1.A. 167, 165, 19 Cal, 689,
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“ Unless it i3 otherunse provided by any legislative enactment.”—Under the Oudh
Laws Act, 1876, sec. 5, the Court is not to award the amount of dower stnpulabed mn
the contract of marriage, but only such sum as *“shall be 7 ble with r to
the means of the husband and the status of the wife’* (2). In Zakeri Begum v. Sakina
Begum (y) the Privy Council held that the Act does not apply to a case in which a
Mahomedan, residing outside Oudh, marries 1n Oudh a woman residing in Oudh.

Shia law.—Under the Shia law, thereisno fixed legal muumum for dower:
Baillie, 11, 67, 68.

219. Dower may be fixed after marriage.—The amount of
dower may be fixed either before or at the time of marriage,
or even after marriage (z).

219A. Contract of dower may be made by father—A
contract of dower made by a father on behalf of his minor
son is'binding on the son. Such a contract may be made
even after marriage, provided the son was then a minor (a).
The father does not, by entering into such a contract,
become personally liable for the dower debt. Nor is he liable
for it merely because he consents to the marriage (b).
“Mimor” 1 this section means one who has not attained puberty (c).

220. “Proper” dower.—If the amount of dower is not fixed
(s. 218), the wife is entitled to  proper ” dower (mahr-i-misl),
even if the marriage was contracted on the express condition
that she should not claim any dower. In determining what
“ proper ” dower, regard is to be had to the amount of
dower settled upon other female members of her father’s
family, such as her father’s sisters.
Hedaya, 45, 53 , Baillie, 92, 95.

Shia 1aw.—The proper dower under the Shia law should not exceed 500
dirhame : Baallie, 11, 71. As to :iwlmm, see notes to s, 218,

o 221, “Prompt” and “ deferred” dower.—(I) The amount
of dower is usually split into two parts, one called * prompt,”
which is payable on demand, and the other called “ deferred,”
which is payable on dissolution of marriage by death or divorce.
See sec. 243 (2).

(2) Where it is not settled at the time of marriage
whether the dower is to be prompt or deferred, then
according to the Shia law, the rule is to regard the whole as

(z» Abdul Rahman v. Inayati Biby ('31) A O. 63, 186, Musammat Amwna Bibr v. Muha
0, 10, 113, mad’ (1920) 4 Luck, 843, 114 I C 504,
(y) (1802) 19 TA 157, 19 Cal. Rukwa ('29) A O. 520
47“7“8”1.(;' 56ltlulummmd (1910) ‘32 All | (a) Baahltrém: Hafiz(1909) 18 Cal. W, N. 1563,
(2) Kamar-un-mssa v Hussany ‘Bibr (1880) 3 (b Muham ad Siddw v. Shahab-ud-din (1927)
All, 266; Bashir Ahmad v. Zubau All 557, 10010 636, ("27) A A. 364

266 ;
(1026) 1 Luck. 83, 92 1C, 205, (°26) A. 0 () Mozhamlv AMuI(Zb)A C. 822, 80 IC 014

Ss.
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prompt (d), but according to the Sunni law, the rule is to regard
part as prompt and part as deferred, the proportion referable
to each class being regulated by custom, and, in the absence
of custom, by the status of the parties and the amount of the
dower settled (e). It is not clear whether, in a case in which
no specific portion of the dower has been fixed as prompt, the
Court has the power, under the Sunni law, to award the whole
amount as prompt. The High Court of Bombay has held
that the Court has such power (f).

Baillie, 92. In Eidan v. Mazhar Husawn (1877) 1 All. 483, the Court fixed one-fifth
of & dower of Rs. 5,000 as “ prompt,” the wife having been a prostitute. In Taufik-
un-nissa v, Ghulam Kambar (1877) 1 All. 506, the Court held that a third of a dower of
Rs. 51,000 was reasonable as * prompt '; and the same proportion was fixed n Fatma
Bibi v. Sadruddin (1865) 2 Bom. H.C. 201. 1In all these cases the parties wore Sunms, and
the marmage contract was silent as to whether the dower was to be prompt or deferred

221A. Remission of dower by wife.—The wife may remit
the dower or any part thereof in favour of the husband or
his heirs. Such a remission is valid though made without
consideration (¢g) [Baillie, 553].

But the romission must have heen made with free consent. A remssion made
by a wife when she is in great mental distress owing to her husband’s death is not one
made with free consent, and 18 not binding on her (k). The High Court of Madras has
held that a remussion made by a wife who has not attained majonty under tiie Indian
Majority Act, 1875, 18 invalid, though she may have attained majority by Mahomedan
law (). The High Court of Allahabad has dissented from this decision, and held that since
the Indian Majority Act (s. 2) does not affect the capacity of any person ‘* to act in the
matter of marnage or dower,” a Mahomedan girl who has attained puberty 1s competent
to relinquish her dower, though she may not have attamed the age nf majority (18 years)
within the meaning of the Indian Majority Act (7). The Allahabad view 13 correct.

221B. Suit for dower and limitation.—If the dower is not
paid, the wife, and, after her death, her heirs, may sue for it.
The period of limitation for a suit to recover ‘prompt ™
dower is three years from the date when the dower is demand-
ed and refused, or, where during the continuance of the
marriage no such demand has been made, when the marriage
is dissolved by death or divorce [Limitation Act, 1908, Sch. I,
art. 103]. The period of limitation for a suit to recover

(d) Mma Bedar Bukht v. Myrza Khurrum Bukht Bun v. Sadruddin (1866) 2 B.H.C, 291.
(1878) 10 W R, 815 (P, C|, Masthan | (f) Hoosernkhan v Gulab Khatum (1911) 35
Sahb v_Assan Buy (1890) 23 Mnd 371, Bom, 386,11 1 C 658

(¢) Evdan v. Mazhar Husawn (1877) 1 All. 483; | (g) Jyam Begam v, Umrav Begam (1908' 82
Taufik-un-nussa v, Ghulam ambar(1877) 612
1 All 508; Umda Begam v Muhammady | (k) Nwannma v. Khaje Mahomed (1020) 47
Begum (1610) 33 All 291 9 1. C. 200, Cal 537,566 1C.8
Muhammad v. Suvhtr un mua (1910) 41 (1) Ab Dhunwmea v. Mahammad (1018) 41
All 562, 60 I C. 740 ; Mussammat B Mad. 1020 44 1C. 203

v Shetkh Muhammad (1929) 8 Pn.t 645, (7) Qanm Husainv. Bibs Kamz ('82) A.A. 649,
117 1. C. 207, (’20) A. P. 207, Fatma 180 I C. 371,
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‘“deferred ” dower is three years from the date when the
marriage is dissolved by death or divorce [wbed., art. 104].

Limitation for  deferred * dower does not run against the widow during the period
she is in lawful possession of her husband’s property under a claim for her dower (k).

222, Non-payment of prompt dower and restitution of con-
jugal rights.—The wife may refuse to live with her husband and
admit him to sexual intercourse so long as the prompt dower
is not paid [Baillie, 125]. If the husband sues her for
restitution of conjugal rights before sexual intercourse takes
place, non-payment of the dower is a complete defence to the
suit, and the suit will be dismissed. If the suit is brought
after sexual intercourse has taken place with her free consent
the proper decree to pass is not a decree of dismissal, but a
decree for restitution conditional on payment of prompt
dower (l).

See section 216 (4) and the cases there cited. Where a woman is pregnant at
the time of her marriage, but conceals the pregnancy from her husband, the concealment

does not render the marriage mvald, nor does she forfeit her right to prompt
dower (m).

Debutor non preesumatur donare.—The maxim means that & debtor 18 not presumcd
to give, that 18, to make a gift. The maxim, however, has no apphcation as between
husband and wife. Thus where a Mahomedan paid various sums of money from tume to
time to his wife, and there was no evidenco that the payments were allocated to the dower
debt, it was held that the payments could not be treated as having been made in
satisfaction of the debt, and that the wife was entitled to recover the full amount of
her dower (n).

222A. Liability of heirs for dower debt.—The heirs of a
deceased Mahomedan are not personally liable for the dower
debt. As in the case of other debts due from the deceased,
%0 in the case of a dower debt, each heir is liable for the
debt to the extent only of a share of the debt proportionate
to'hls share of the estate[s. 33). Where the widow, therefore,
is in possession of her husband’s property under a claim for
her dower [s. 224], the other heirs of her husband are severally’
entitled to recover their respective shares upon payment of
a quota of the dower debt proportionate to those shares (o).

A Mahomedan dies leaving a widow, a son, and two daughters. The widow is entitled
to & dower debt of Rs. 3.200. The widow’s share 1n the estate 1s 1/8 and she is liable to
contribute Rs, 1/8%3,200=Rs. 400. The son’s share is 7/16, and he 15 Lable to pay
Rs. 7 /.16 % 3,200=Ra. 1,400, and1f the widow is 1n posseasion, he is entitled to recover his

(k) Hamwd-wd-lah Khan v, Nesjo (1911) 83 All. | (m) Kulsumbs v, Abdul Kadie £1921) 45 Bom,

568, 10 .G, 282. 151, 59 1 C, 438, (21)A
() Abdul Kaddr v. swma(mo) 8 All 149 (n) Mohammad Sadsq V. Fakhr Jahan (1932)
oidin (1888) 11 Mad, 69 LA, 1 BLuck 556, 136 1. C. 885 ('32)
Bai Hama v Abdullah (19805) 30 A, P

:Bom 0. 1
122 ; Hamiddunnessa v. Zahiruddin (1800) () Hamira Bibi v. Zubaida Bwi (1916) 43 T.A.
7 Cll. 670. 294, 38 All 681, 86 1.C. 8'

Ss.
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share on payment of Rs. 1,400. The share of each daughter is 7/32, and she is liable to
pay Rs. 7/32 x 3,200=Rs. 700, and 1f the widow is 1n possession, she 15 entitled to recover
her share on payment of Rs, 700,

223. Dower is a debt, but an unsecured debt—(I) The
dower ranks as a debt, and the widow is entitled, along with
other creditors of her deceased husband, to have it satisfied
on his death out of his estate. Her rlght however, is no
greater than that of any other unsecured creditor, except
that she has a right of retention to the extent mentioned
in sec. 224 below (p). She is not entitled to any charge on her
husbaud’s property, though such a charge may be created
by agreement (g).

(%) Whether a charge for a dower debt may be created by
a decree.—There is no doubt that it is within the competence
of a Court to create a charge by its decree for a dower debt,
so that if such a charge is created, and the decree has not been
Epealed against and has become final, effect will be given to

e charge ; in other words, a decree creating a charge is not
a nullity for want of jurisdiction (r). But though it is not
beyond the power of a Court to pass a decree creating a charge,
it will not ordinarily do so. To pass such a decree is to give
the dower debt a priority over other debts due from the
deceased. The proper decree tomake is a simple money decree.
If a decree is passed creating a charge, the proper course for
the Appellate Court is to set it aside to that extent (s).

(3)_ Alienation by heir before payment of dower debt.—
The right of an heir to alienate his own share as stated in
sec. 32 (1) above, is not affected by the fact that the dower.
debt has not been paid. But if the widow is in possession in
lieu of her dower at the date of alienation, the alienation will
be subject to her right to retain possession (t).

The dower debt stands on the same footing as an ordinary debt. An heir therefore
may shenate his own share before payment of the dower debt just as he can alienate
it before payment of any other unsecured debt, as so to pass a good fatle to the alienee.

224. Widow’s right to retain possession of husband’s estate
in lieu of dower—(I) The widow’s claim for dower does
not entitle her to a charge on any specific property of her

(p) Bebes Bachun v. Shekh Hamd (187}3' 14 668 I.A. 254, 268,8 Pat, 026, 117 I. C.
M. L. A, 877, 383-884; Hamira Biby v. 10, ('20) A. BC. 174 : Mahomed Wahd v,
Arlbagdsdi By (19163 43 LA, 204, 301, 88 Bala eleﬁn(1878)(’> 1.A. 211, 2238- 224

[C] Abdul Ralman v, Inayati Bubi (" 31) A.0. 68,
0 1. C. 118.

h (t) Bamwl IIomm v, Doolichand (1878) 5 1.A.
(r) Qasim Husawn v. Habibur Rahman (1920) 211, 4

[0} Amath-Nma v. Moorad-oon-Nissa (1855)
6M.TA. 211,
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deceased husband [s. 223]. But when she 18 i possession
of the property of her deceased husband, having obtained
such possession “ lawfully and without force or fraud,”
she is entitled as against the other heirs of her husband
to retatn that possession until her dower is satisfied. The
right to retain possession is extinguished on payment of the
dower debt (u). This right is sometimes called a lien,”
but it is not a lien in the strict sense of the term.

There is a conflict of opinion whether it is necessary, to
entitle the widow to retain possession of her husband’s property,
that the possession should have been obtained by her not only
“lawfully and without force or fraud,” but also ““with the
*express‘or implied consent of the husband or his other heirs.”
The High Court of Madras (v) has held that no such consent
is necessary. The High Court of Calcutta has held that it
is (w). In two earlier cases the High Court of Allahabad held
that such consent was necessary (z); in later cases it, has held
that no such consent is necessary (y).

(8) A widow, who has not obtained possession of her
husband’s estate in lieu of her dower, cannot exclude the
other heirs of her husband from possession. They are entitled
to joint possession with her, and if they claim such possession,
she is not entitled to say, “I will now go into possession.”
Her only right is to refasn possession of what she has before
they obtained possession (2).

224A. Right of retention not analogous to a mortgage.—
The position of a widow claiming to retain possession of her
husband’s property until her dower debt is paid is essentially
different from that of a mortgagee usufructuary or other to
whom the owner pledges his property to secure repayment of
a debt. There is no real or true analogy between the two (a).

See sub-sec. 2 of sec. 224.

[A died leaving a widow and a sister. Some time after A’s death, the widow applied
to the Collector to have the entire estate of A registered in her name, alleging that she

(4) *Bebes Bachun v, Shewkh Hamd (1871) 14 17 All. 77; Muhammad Karvm-Ullah v,
MJIA 377; Mwmna By v Chaudhry Amam, Begam (1894) 17 All, 938
Vaki (1925) 52 1.A 145, 149-150, 47 All. | (y) Ramzan Al v. Asghari Begam ‘}1910) 82
260, 254-266, 88 I.C. 179, ('25) A PC. All, 583, 566, 6 1.C. 406; Muhammad
63. hoard v, Zaid Jahan (1928) 50 All. 423,

i . . ("27) A.A, 850; Imtiaz Begam v. Abdul
() Begy Beo v Syed Moorthya (1020) 43 Mad Karin (1bs1) 85 AL "1, 228 1.0 700,

w) Sabur Bun §. Ismail (1924) 61 Cal. 124, Un-nissa V.
O SR a0 (i, (© sb, alssenting | © T At %, e o0 Hasan (1914) 36
fcrglm Sahebjan v. Angaruddn (1911) 88 | (3) Mana Bibvv Chaudhn Vakauozs%szu.
, 475, 9 1.C. 103L. 146, 161, 47 All, 260, 266, 86 1.C. 579,

(z) Amanat-un-nissa v. Bashir-un-nissa (1894) ('26) A. fe. 68.

24, 24A
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Ss. had been in possession of the lands as an heir and also on account of her dower. The applica-
224A, 224B tion was opposed by the sister, but the properties were registered in the widow’s name,
After ten years, the sister brought a suit aganst the widow to recover her share (three-
fourths) n the estate of 4. The widow contended that she was entitled to remain in
possession of the estate until the dower debt was paid. It was held by the Privy
Council that the widow was entitled to retain possession until her dower was satisfied :

Bebee Backun v. Sheilth Hamd (1871) 14 M.L A, 377 ]

1. Having obtained possession lawfully and without force or fraud.—In Bebee
Bachun’s case cited m the above dlustration, thewr Lordships of the Privy Council said
**The appellant (widow) having obtained actual and lawful possession of the estate under
a claim to hold them as heir and for her dower, their Lordships are of opwion that she 1s
entitled to retain that possession until her dower 18 satisfied . . . It 18 not necessary
to say whether this right of the widow in possession is a lien in the strict sense of the
term, although no doubt the right 1s so stated in a judgment of the High Court in the
case of Ahmed Hossewn v. Mussamut Khodeja (1868) 10 W.R. 369. Whatever the right
may be called, it appears to be founded on the power of tho widow, as a creditor for her
dower, to hold the property of her husband, of which she had lawfully and without force or
fraud, obtained possession, until her debt 13 satisfied, with the liability to account, to
those entitled to the property, subject to the claim for the profit received.”

2. The conflict referred to in the second paragraph of the sub-sec. (1) of sec. 224
arose from the judgment of the Privy Council m a later case Hamira Biby v. Zubarda
Bibi (b). In that case their Lordships said :—

** But the dower ranks as a debt, and the wife is entitled, along with other creditors,
to have 1t satisfied on the death of the husband out of his estate  Her right, however, is
no greater than that of any other unsecured creditor, except that if she lawfully, with
the express or smplied consent of the husband, or his other hevrs, obtain possession of the
whole or part of his cstate, to satisfy her claim with the rents . . . . aceruing
therefrom, she 15 entitled to retan such possession until it 13 satisfied. This 1s called
the widow’s Lien for dower, and this is the only creditor’s lien of the Mussulman law which
has received recognition in the British Indian Courts and at this Board.”

3. The Madras High Court holds that the observations of their Lordships of the
Privy Council in the clause printed in 1talics above were obiter dicta. The Caleutta Figh
Court holds, dissenting from the Madras High Court, that theif Lordships were, in the
above passage, defining the nature of the widow’s dower debt and her right to retamn
possesaion of her husband’s property, and that the observations were not obuer, It is:
noticeable that there 18 no suggestion about the consent of the husband or his heirs in
the judgment of the Privy Council m the subsequent case of Maina Biby v. Chaudhrs Vokil
Ahmad (c). It was argued in that case that the position of & widow m possession of her
husband’s estate was analogous to that of a mortgagee in possession, But this argument
was not accepted by their Lordships. Their Lordships observed that *in the case
of a mortgage the mortgagee takes and retains possession under an agreement or arrange-
ment made between him and the mortgagor,” but in the case of a Mahomedan widow
who obtains possession under a claim for her dower ‘ neither the possession of the property
nor the right to retain that possession when acquired is conferred upon the widow by the
agreement or bounty of her deceased husband., The possession of the property being once
peaceably and lawfully acquired, the right of the widow to retain 1t till her dower debt
is paid is conferred upon her by the Mahomedan law."

224B. Right of retention gives no title.—The right to “hold
possession does not give the widow any title to the property.

) (l9l6} 48 LA, 204, 801, 88 All, 581, 588, | (6) (1924) 52 I.A, 146, 160-151, 47 All. 250,
86 I.C. 87, 255-256, 86 1.C. 579, ('25) A. PC. 63,
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It enables her only to refain possession of the property of which
she has obtained possession [sec. 224], and, if she1sdispossessed,
to sue for recovery of possession [sec. 225B]. The title to the
property is in the keirs including, of course, the widow. But
her right to hold possession has nothing to do with the interest
which she has as an heir in the property. As an heir she
has the rights and remedies of an heir (d).

224C. No right of retention during continuance of marriage.
—The right of retention arises for the first time on the hus-
band’s death, unless the marriage is dissolved by divorce, in
which case it arises on divorce (e).
It follows from this that if a creditor of the husband obtains a decree against him,
and the husband’s property 18 sold mn execution in s lifetime, the wife has no right of

retention agalnst a purchaser in execution of the decree, and she must deliver possession
to him,

224D. Liability of widow in possession to account.—A
widow in possession of her husband’s estate in lieu of dower
is bound to account to the other heirs of her husband for the
rents and profits received by her out of the estate (f). But
she is entitled in that case to compensation for forbearing
to enforce her right to the dower debt ; this compensation is
allowgd in the form of interest on the dower debt (g).

225. No right to alienate property to satisfy dower
debt.—(7) The right of a widow to retain possession of her
husband’s property under a claim for her dower does not
carry with it.the right to alienate the property by sale,
mortgage, gift or otherwise (%). If she alienates the property,
the alienation is valid to the extent of her own share ; it does
not affect the shares of the other heirs of her husband.

() If besides alienating the property, she delivers
possession thereof to the alienee, the other heirs become
entitled to recover immediate possession of their shares un-
conditionally, that is, without payment of their proportionate

(d) 8ee Mashal Singh v. Ahmad Husawn (1928) Sahebjan v, Amarwddm 5}911) 88 (hl 475.
. 50 All 86, 10810 803(27)AA 534. 480-481, DIC
(e) Nm' ana v. Bty & 2) 46 Mad. 103, Daa]rot (1926) 48 All 808, OBI 0 978
0. 977, (*28) A, M, 67 ; Abdul Rakman o) A.A, 80 [awarding of interest discro-
y. tnayauM(snAo 63, 130 1, C, 113, naryl.
See aleo Ammal v. Sankaranara- h) ChuM v. Shams-un-nissa (1804) 17 All,
mu(lﬂOO)z 658, 19 [mo e] ; Mainag Bubs v. Chaudhré
(b Bebu Bachunv Shdl:h Hamid (1871) 14 M, 14 ) 82 I A, 145, 47 All 250

(1
881 C. 679, (2? AES, o§
mrms ubaida Bibi (1916) 431, A, 1 AlL'5: %
o 36T 0, o, aitme, (161 a; Py, sm 31920) {5 Mad
All, 182, 7 1, C. 407 nneeme allow 214, 288, 68 0008 (snle]; Mugammat
at 6 per cent. per annum] ; Woo: Sitaran v, Ganesh (192’ 2 Luck. 553,
Mesrunmun-nissa (1868) 9 W. B 318 101 1. C. 714,(28)A 0. 2

24B-225
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share of the dower debt. The widow is not entitled, on the
alienation being set aside, to be restored back to possession ;
by giving up possession of the property, she lost her right
to hold possession thereof. Whether she also loses her right
to recover the dower debt is an open question (1).

(3) If the widow alienates the property, but does not
deliver possession thereof to the alienee, as where she executes
a mortgage Wwithout possession, the other heirs are entitled to a
declaration that the mortgage does not bind their shares,
but they are not entitled to immediate and unconditional
possession thereof.

If the widow sells or makes a gift of the property, the sale or gift 13 valid to the
extdnt of her own share in the property. It has been said in some cases that' the sale

of ti}t is voud altogether so as not to take effect to the extent even of the widow’s share (2),
there is nothing in the judgments 1n those cases to justify that view.

This section relates to the effect of an alienation and of delivery of possession by the
widow to the alienee of the property stself. The next section relates to the effect of a
trapsfer by her of her right of retention. See 1ll. (b) to sec. 225A.

225A. Whether right of retention is heritable and transfer-
able.—(7) There is a conflict of opinion whether the widow’s
right to hold possession is transferable and heritable. One
view is that the right is a personal right, and it ¢annot
therefore be transferred by sale, gift or otherwise (), nor can
it pass to her heirs on her death (). The other view is that
the right to hold possession is property. But is the right both
heritable and transferable ? It has been held in some cases
that it is heritable, without expressing any opinion whether
it is also transferable (m). In other cases it has been held
that it is both transferable and heritable (n). If it ig transfer-
able, can it be transferred without transferring also the dower
debt? Here again there is a difference of opinion. In some
cases it has been held that the right to hold possession cannot
be severed from the dower debt and transferred as a separate

(3) Mamna Bus v. Chaudhr Vakil (1926) 52
1. A. 145, 47 Al 250, 86 I C. 579, ('26)
A PC. Oslaulc by heirs 'to recover thm own
shares); Musammat Suaran v. Ganesh
(1927) 2 Luck. 668, 101 I. C 714, ('28)
A 0. 200 {suit by heirs to recover thew

n shares).
[§)] ChuM .Bibo v. Shams.un-nssa (1804) 17
9: Mussammat Bibv v, Mussammat
wmsézs)zm 84, 70 1.0 32, ('28)

k) Muzaffar Al v. Parbati(1907) 29 All. 640,
l) Hadi Ah V. Akbar wlsﬂ@) 20 ALl 262.

(m) Azvzull 1885) 7 All, 863,
Ma;wdmn ¥ .B\trualwb(wlo) 40 Bom 84,

301 C 870.

(n) Al Bakhsh v. Allahdad (1910) 32 All 551,
561, 6 1. C. 370 Amwr Hasan v. Moham-
mad 052) A A 345, 136 TC 883
Abdulla v, ShamulH (1921) 43 Al
127,131, 68 I.C. 838, (‘21) A. 262 ;
Beeyu Bee v Syed Moorthz u (1920)
43 Mad 214,287,531 C. 905; Mapdman

v, Bibsaheb (1916) 40 Bom. 84, 47-49,
301 C. 870; MunammuBtIn . M
mat Btln (1923) 2 Pat. 84, 70 1, C.
'28) A. P. 388; Mwa Sogia

Kvabdan 8) 7 Pat. 14

usam M
107 I, C. 819, (‘2 3 224 ; .s'hmd
Abdur Rahmm v, Mlch Wal (1023)

Pat, 75, 68 1. C. 601, ('28) AP, 72.
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interest (0). In other cases it has been held that it can be so
transferred (p). But a transfer merely of the dower debt
does not pass to the transferee the right to hold possession (g).
In Maina Bibi v. Chaudhri Vakil (r), the Privy Council
expressed a doubt whether a widow can transfer either the
dower debtor the right to hold possession. All that can now be
said with certainty is that the right to hold possession is
heritable. Though it cannot be said with certainty whether
it is also transferable, the balance of authority in India is
in favour of the view that it is also transferable.

() Assuming that a widow can transfer her dower debt
and her right to hold possession till that debt is paid, a deed
executed hy her, which fails to effect a transfer of the ownershs;
with which it purports to deal, cannot operate to transfer the
dower debt and the right to hold possession’ (8).

TIlustratwns, :
[(a) A Mahomedan dies leaving a widow, a daughter, and his father. The w1dow
is 1 lawful p ion of her husband’s property m lieu of her dower. Ther widow dies

leaving the daughter as her only heir. The daughter 1s entitled to retan possession of
the property. The father 18 not entitled to possession of his share until he pays
his proportionate share of the dower debt. But if the widow herself ‘has not
obtamned possession 1 her lifetime, the daughter as her heir is not entitled to go into
possessio (¢).

(b) A Mahomedan dies leaving a widow and a brother. The widow is in lawful
possession of her husband’s property n lieu of her dower. The brother is not entitled to
possession of his share untal he pays his proportionate share of the dower debt [s. 226].
The dower debt remams unsatisfied, and the widow sells the whole property to satisfy
the debt, and delivets possession thereof to the purchaser. The sale-deed does not
purport or attempt to transfer the dower debt or the right to hold possession to the
purchaser, assuming that they could be transferred. What is the effect of the sale?
The sale passes to the purchaser bnly the widow’s share and the right to the possession
gf that share [s. 225].  What is the effect of the delivery of possession to the purchaser ?
The effect is that the brother, who was not entitled, before delivery of possession, to
possession of his share until he paid his share of the dower debt, becomes entitled to
immediate possession of his share without paying his share of the debt [see s. 222A].
The purchaser 18 not entatled to retain pc ion of the brother’s share until the brother
pays his share of the dower debt; the reason is that the deed does not purport to transfer
to him either the dower debt or the right to hold possession. Nor is the widow entitled
to havo the possession restored back to her, for by giving up possession, she lost her

(0) Ali Bakhsh v. Allahdad (1910) 32 All, 851, | (g) Amir Hasanv Mohammad ('82) A. A. 345,
136 1. C. 833,

m 'I C. 876 ; Amwr Hasan v. Moham-
('32) A.A. 845,186 1. C, 833 ; Shewkh | (r) (1925) 52 1. A. 145, 150, 47 AlL 250, 262,

biur Raman . Shg;ol{h o }(\1%23;22 570, (26) 4.PC, 63,

L ® thna mbf Chaudhri Pakil (1025) 52

» A%"lm‘éas'mf"é “@H"" ?2“12)” ““2‘6227 1A 145, 47 AL 260,80 1. ¢ §orla)
Mussaf: APC. 63; Musammat Suiaran v. Ganesh

mat
1925) 2 Fat. 84,70 1 0 312 3128) S (1027)2Luck 588,101 1. C. 714, (28) A.0.

3,  Mus
Kifaban m) 7 m. m 10“7”{” c| ® Taﬁrtgmmlv Nawab Hasan (1914) 36

819,(28)(A P. 224 68, 24 I, C. 088.

S. 225A
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right to hold possession. The purchaser has his remedy for the price paid by him
against the widow. Whether the widow 1s entitled to recover the dower debt out of
the other properties of her husband, 15 an open question. Probably she is.]

225B. Suit for possession by widow who is dispossessed.—
If a widow who is in possession of her husband’s property
under a claim for her dower, is wrongfully deprived of her
ossession, she may bring a suit for recovery of possession (u).
the property is immovable, the suit must be brought within
six months from the date of dispossession (v) [Limitation Act,
1908, Sch. I, art. 3]. If it is movable, it must be brought
within three years from the date on which she first learns
in whose possessiou it is [ibid., art. 48].
The widow’s right to sue for posscssion has nothing to do with her right to holds posses=
sion, It is the ordinary right of a person who, though he has no title to‘the property
(8, 224B), is entitled to sue for possession, if he is wrongfully dispossessed. In the

case of immovablo property, such right 1s given by the Specific Rehef Act, 1877, 5 9,
In the case of movables, the right to sue 15 & common law right.

225C. Widow's possession no bar to a suit for dower.—

(1) Thefact that & widow is in possession of her husband’s

Eroperty under a claim for her dower, is no bar to a suit

y her against the other heirs of her husband to Tecover

the dower debt. But shemustin such a suit offer to give up

possession of the property (w). She cannot both retain posses-
sion and have a decree for her dower debt.

«(€) If she sues for part only of the dower debt, she cannot
afterwards sue for the halance of the debt (z). See Code of

Civil Procedure, 1908, 0. 2, 1. 2. ‘

It has been held i Calcutta (y) that if the widow 1s 1n possession of her husband’s
property under a claim for her dower, the proper coursp for her to follow 1s to bring an
administration suit i1 which the property can be placed in the hands of the Court,
an account be taken of the profits received by her and of the interest due to her on thef
dower debt, and appropriate directions given for the satisfaction of her claim by
sale of the assets or otherwise. \

226, Suit by heirs for their shares and res judicata.—
Where in a suit against the widow by the other heirs of
her husband for recovery of their shares a decree is passed
for possession conditional upon their paying their proportionate
amount of the dower debt within a specified time, and the

() Majidmian v. Basleb (1810) 40 Tom, AL 482. .
4, 49-50, 80 1, O, 870 (sult by & widow | () Eaniz Fatima v, Ram Nandan (1923) 45

and heirs of a deceased oco-widow]; All 884, 78 1. C. 977, (*28) A. A. 881.
Asizullah v. Ahmad (1885) 7 AU 353 | () big Mohammad v, Shasads Wahnda (1914)
o b "5;2;‘;{”’23?3’?«.%0 Uiosy 50| 19C.W.N.603,261,0.101, Seealso Duus
B0, 108 10,305 Comy Ak, 5 thammal v, Pasard ('25) A.M. 1084, 61.C.

@) Chitam AR 5 Sagiritsia (1001) 28 | ser.
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decree provides that if the plaintiffs fail to pay the decretal

amount within that time the suit should be dismissed, and the 226,

suit is eventually dismissed for non-payment, the dismissal
does not operate as res judicata so as to bar a subsequent
suit by the same plaintiffs against the widow for possession
of the same property based upon the ground that the dower
debt has since been satisfied from the income of the pro-
perty. The non-fulfilment of the condition attached to the
decree extinguishes only the right to recover ummediate posses-
sion. It does not extinguish the proprietary interest of the
heirs or their right to recover possession when the dower debt
is satisfied at some future time either by the plaintiffs or out
of the profits of the property. The effect of dismissal is
simply to'relegate the parties to the position in which they
were before the first suit was brought (z).

226A. Kharch-i-pandan—Where the husband and wife
are both minors at the date of marriage, and the husband’s
father agrees with the wife’s father to pay to the wife in con-
sideration of the marriage a specified sum every month for her
betel-leaf expenses, and charges certain properties with the
payment thereof, with power to the wife to enforce it, the wife,
altholghno pzuty to the agreement, is entitledasa beneﬁclary
under the agreement to sue her husband’s father to recover
the amount (a).

‘(z) Muma B v, Chaudhry Vakil (ll)’o).)).lA (1) Khwaga Muhammad v Hugain  Begam
145, 47 AlL, 250,686 I C, 679, ('25) A, PC. (1010) 871, A. 162, 82 All, 410, 71 C, 237;
63, Nawas Begam v Dala,(roz(lﬁl(i) 48 Muhammad Al v l'aumu (1030) 1t Lah.
All, 803, 98 1, C, 978, ('27) A, A. 39, 85, 119 1.0, 486, ('29) A.L.

Ss.

226A
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CHAPTER XVI.
Divorce.
A. Divorce by husband.

Ss. 227. Different forms of divorce.—The contract of marriage
2129 under the Mahomedan law may be dissolved in any one
of the following ways: (1) by the husband at his will,
without the intervention of a Court; (2) by mutual consent
of the husband and wife, without the intervention of a Court;
(3). by a judicial decree at the suit of the husband or wife.
The wife cannot divorce herself from her husband without
his consent, except under a contract whether made before or
after marriage [sec. 233], but she may, in some cases, obtain

a divorce by judicial decree [secs. 239-240].

When the divorce proceeds from the husband, it is called
talak (secs. 2284234) ; when it is effected by mutual consent,
it is called khula (sec. 235) or mubardat (sec. 236) according to
the terms of the contract between the parties.

228, Divorce by talak.— Any Mahomedan of sound mind,
who has attained puberty, may divorce his wife whenever he
desires without assigning any cause (b).

Macnaghten, p. 69 ; Hedaya, 75 ; Baillie, 208-209.

.229, Talak may be oral or in writing.—A falak may
be effected by writing, generally called talaknama, as well as
by word of mouth. No particular form of words is prescribed.
If the words used are “ express” or well understood as
implying divorce, such as “talak,” no proof of intention ir
requred. If the words used are ambiguous, the intention
must be proved (c). ‘

Hedaya, 76 ; Bailhe, 213, 229, 233.

Words of dworce.—The words of divorce must indicate an intention to dissolve the
marriage. If they are express (saheeh), e.g., “Thou art diworced,” “I have divorced
thee,” or ““ I divorce my wife for ever and render her haram for me ™ (d), they clearly

indicate an intention to dissolve the marmage, and no préof of intention is necessary.
But if they are ambiguous (kinayat), e.g., “ Thou art my cousn, the daughter of my

()] Ahmad Kasum v, Khatun Bibv (1982) 69 Syed Bub (1888) 12 Mad 63 ; Wahidﬂa’han
833, v. Zawnab Bibs (1014) 36 All, 468, 25 1

(¢) Ma M» v. Kallander dmmal (1027) 54 I.A. 887, Asha Bub v. Kadwg (1909) 38 Mad
6 Rang. 18, 100 I C, 108’27)APC 15, 22, $1C. 730,

nﬂh‘mlnu (19"4) 2 Rtng 4
('24) A B, 863, Rashid

Anisa Khatun (1982) 50 TA 21 54A.|1 48.
185 1.C. 762, (*32) A, PC. 25, Itrahum v.

8 LOTS | (@) Rashid Ahmad . Anua Kiatun (msez 59
21,04 AL 6, 195 1 C.762, (32)
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uncle, if thou goest ” (¢), or *“ I give up all relations and would have no connection of
any sort with you”’ (f), the intention must be proved.

Proof of talak —A talaknama (deed of divorce) must be proved, hke any other
evidence, by primary evidence. If 1t 18 lost, 1t may be proved by oral evidence of its
contents by some person who has read 1t. Evidence that the witness saw the
document and heard 1t read out 18 hearsay so far as the contents are concerned, and 18
inadmussible (g). See Evidence Act, 1872, s, 63, read with s. 60, para. 2.

Shia law.—A falak under the Shia law must be pronounced orally in the Ppresence
of two competent witnesses : Baillie, II, 117. A falak communicated in writing is riot
vahd, unless the husband is physically incapable of pronouncing 1t orally : Baillie, II,
113-114. . :

Ny '

229A, Talak pronounced in absence of wife—It is Hot
necessary for the validity of a talek that it should “be
pronouinced in the presence of the wife or even addressed to
her (h) [see note below]. But if it is pronounced in her
absence, she must either be referred to by name (i), or the
words of repudiation must clearly refer to her (5). Thus a
talak may be addressed to the father of the wife, and the wife
may be referred to as “your daughter,” as when a Hanafi
Mahomedan addressing his father-in-law says: “ Oh, Naina
Mahomed ! This is the talak for your daughter. Talak once,
talak twice, talak thrice. She has become my mother ” (k).
The telak, however, must be communicated to the wife, and
the communication should be made within a reasonable time
after it is pronounced (!). If the divorce is in writing, it will
be deemed to have reached the wife if she evades receiving
it (m), or where it is sent to her by registered post,:it is
returned endorsed by the postal authorities “refused,” and
the facts show that the refusal was made with intent not to
receive it (n).
Talak in writing.—Since & falak may be pronounced in the absence of the wife, it is
not necessary, if it 1s in writing, that the writing should be signed in the presence of the

wife. It may be signed in the presence of a Kai, or the wife’s father (o), or any other
person (p).

(¢) Haomd Al v. Imhazan (1878) 2 All, 71 Khatun Bibi (1929) 59 Cal. 838,

[intention held to be proved] (i) Purzund Hossein v. Janu mwlsn) ¢ cu
o anui Ali v. Jafar Husaun ('32) A.O, 84, 588, distingulshed in
136 1. C. 209 [intention held not proved). Anisa Khatun (1932) 50 TA. 21 54 All 46
(9 Ma My v. Eallander Amma} (1027) 54 T.A. 135 1. C. 762, ('32) A. PC
61, 6 Rang. 18, 100 1 C. 1, (*27) A.PC. 15. | (5) Aaha Bmv Radir (1909) 33 ma 22, 8
(h) Ma Mt 'v. Kallander Ammal (1021) 54 I A

1, 8 Rang. 18, 100 I C 1,(27) A (k) Ibui
R«umd Ahmad v Amea Khamn (1932) [0) Rajaaaheb, Inre,(1920) 44 Bom. 44, 54 I.C.
59 I.A. 21, 64 All 46,135 1C
('323 %OPC. 25 Sarabai v. Ralnabm (m) (1905) 30 Bom, 537, 646, supra.

5) Bom 537, 5644, Asha Bun v, (n) 1932) 69 Cal. 883, supra.
Kadir (1909) 83 Mad. 25,°3 1.0, 730, Va Bubee V. Azmut Ah (1808)8WR 23
Rajasahed, In re, (1920) 44 Bom. 44, 54 aheb, In re (1920) 44 Bom, 44, 64 I C,
1C. 578, Ful Chand v. Nazab Al (1909) 73 Kasum v, Khatun Bib (10.1")
36 Cal 183, 1 1C 740, Akmad Kasim v. 69 Cal. 833 842

229, 229A
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230. Different modes of talak—A falak may be effected
in any of the following ways :—

(1) Talak ahsan.—This consists of a single pronounce-
ment of divorce made during a twhr (period between menstrua-
tions) followed by abstinence from sexual intercourse for the
period of iddat (s. 199).

Whon the marriage bas not been consummated, a falak i the ahsan form may be
pronounced even 1if the wife 18 1n her menstruation.

(2) Talak hasan.—This consists of three pronouncements
made during successive tuhrs, no intercourse taking place
during any of the three tuhrs.

The first pronouncement should be made during a tukr, the second dyring the neat
tuhr, and the third during the succeeding tuhr.

(8) Talak-ul-bidaat or talak-i-badar.—This consists of—

(i) three pronouncements made during a single tuhr
either in one sentence, e.g., “I divorce thee thrice,”
or in separate sentences, e.g., ‘I divorce thee, I
divorce thee, I divorce thee ” (g); or,

(i) a single pronouncement made during a tuhr clearly
indicating an intention drrevocably to dissolve the
marriage (r), e.., ‘I divorce thee irrevocably.”

Hedaya, 72, 73, 83 ; Baille, 206, 207, 226.

Talak-us-sunnat and talak-ul-bidaat.—The Hanafis recogmze two kinds of talak,
namely, (1) talak-us-sunnat, that 13, talak according to the rules laid down 1n the sunnrat
(traditions) of the Prophet ; and (2) talak-ul-bidaat, that 18, new or irregular talak. Talak-
ul-bvdaat was 1introduced by the Omeyyade monarchs in the second oentury of the
Mahomedan era. Talak-us-sunnat 18 of two kinds, namely, (1) aksan, that 18, most
proper, and (2) kasan, that 18, proper. The talak-ul-bidaat or heretical divorce 18 good ,
1n law, though bad in theology, and 1t is the most common and prevalent mode of divorce
n this country (s), including OQudh (¢). 1In the case of talak ahsan and talak hasan,
the husband has an opportumty of reconsidering hus decision, for the falak in both these
cases does not become absolute until & certan period has elapsed (s. 231), and the
husband has the option to revoke 1t before then. But the talak-ul-bidaat becomes
irrevocable immediately 1t 18 pronounced (s. 231). The essential feature of a talak-ul-
bidaat is its 1rrevooability. One of the tests of irrevoocabulity is the repetition three timgs
of the formula of divorce within one tuhr. But the triple repetition 18 not a necessary
condition of talak-ul-bidaat, and the intention to render a talak irrevocable may be
expressed even by a single declaration. Thus1f a man says: I have divorced you by
a talak-ul-bain (irrevocable divorce),” the talak 18 talak-ul-bideat or talak-i-badai, dad

(@ Inre Abdul Ali (18883) 7 Bom, 180 ; Amr- 8 Pat. 690, 115 1.0, 546, ’J.? A, P. 81
ud- Khatun Bubn (1917) 39 All, 3n, (8) Amr-ud-dun v, Kbgtlléu By (1917) 89 AlL

C 518 .C.
(r) Hamhl v _ Rabwbai (1005) 80 Bom. 637; t) Sheikh Fadur v. Mussmmat Aisha (1929)
Sheikh Fazluy v. Musammat Awsha (1929) 8 Pat. 690, 115 1. C. 546, ('29) A, P. 81.
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1t will take effect immediately 1t 18 pronounced, though it may be pronounced but once.
Here the use of the expression * bain (irrevocable)”’ manifests of itself tho intention to
effect an 1rrevocable divorce.

Talak-ul-bidaat and tuhr—~The High Court of Patna has expressed the
opinion, relying on a passage on p. 74 of the Hedaya, that a talak-ul-bidaat effected by
a triple pronouncement 1s valid even 1f 1t is pronounced when the wife 18 1n her
menstruation (u).

Shia law.—The Shia lawyers do not recogmize the vahdity of talak-ul-hudaat .
Baulle, II, 118.

231. When talak becomes irrevocable.—(I) A talak in the
ahsan mode [s. 230 (1)] becomes irrevocable and complete on
the expiration of the period of iddat (s. 199).

(2) A.talak in the hasan mode [s. 230 (2)] becomes irrevo-
cable and complete on the third pronouncement, irrespective
of the iddat.

(3) A talak in the badat mode [s. 230 (3)] becomes irrevo-
cable and complete immediately it is pronounced, irrespective
again of the +ddat (v). As the talak becomes irrevocable
at once, it is called talak-t-bain, that is, irreversible talak.

Hedaya, 72-73 ; Baillie, 206-207, 226,

Until a talak becomes irrevocable, the husband has the
option to revoke it which may be done either expressly, or
impliedly as by resuming sexual intercourse.

, Hedaya, 103-104 ; Baillie, 287-288.

As to the night to' contract another marriage after divorce, see 5. 243 (1). As to
remarriage of divorcées, see 8. 243 (5).

232. When talak il writing becomes irrevocable—In the
absence of words showing a different intention, a divorce in
writing operates as an irrevocable divorce (talak 1-basn), and
takes effect immediately on its execlition (w).

Baillie, 234.

In a Bombay case (), a Hanafi Mahomedan appeared before the Kaz1 of BombaY
and pxecuted a talaknama, which ran as follows : * As on account of some disagreement
between us there has arisen some 1ll-feeling. I, the declarant, appear personally before
the Kazi of my free will, and divorce Sarabai, my wife by nika, by one bain-talak
(1rrevocable divorce), and renounce her from the state of being my wife.”” In the course

i judgment, Batchelor, J., said : “To my mnd this talaknama is deoisive; it
describes the talaka.stalak-ul-bain and emphatically declares that all rights and liabilities

(u) Sheikh Fadufv Musammat disha (1929) 8 (°32) A. P

Pat, 600, 115 1.0. 546, ('20) A.P. 81. (10) dllle, 288 Sambai v. Rabiabai (1905) 30

(v) Raohid Ahmad v Anisa Khatun (’1982) 50 Bom.
TA 91 97 Ra All 4R K9 198 T O 749 I lmnr.\mnnm KR7 sumea.

Ss.
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between Adam and plaintiff as husband and wife have ceased and determined. There 18
ample authority in the books for the view that such a writing, even though not communi-
cated to the wife, eflects an irrevocable (that 18 merely the English rendering of bain)
divorce as from the date of the document.”

But the writing may show an ntention to the contrary. Thus if the writing says,
“ when this my letter reaches thee, then thou art repudiated,” the talak does not take
effect unt1l the actual receipt of the letter: Baille, 234. Simlarly, 1f the wnting
says, “ I have divorced thee on the 15th September, 1913, and the period of the third
divorce will expire on the 15th November 1913,” the falak contemplated by the husband
i8 & talak hasan (8. 230 (2)], and there 18 no divorce unless two more pronouncements
aro made (y).

233. Stipulation by wife for right of divorce.—An, agree-
ment made, whether before or after marriage, by which it is
provided that the wife should be at liberty to divorce herself
in specified contingencies is valid, if the conditiops ate of a
reasonable nature and are not opposed to the policy of
the Mahomedan law. When such an agreement 1s made,
the wife may, at any time after the happening of any of the
contingencies, repudiate herself in the exercise of the power,
and a divorce will then take effect to the same extent as if a
talak had been pronounced by the husband (z). The power
so delegated to the wife is not revocable, and she may exercise
it even after the institution of a suit against her for restitution
of conjugal rights (a).

Baillie, 19.

[ (a) A entersinto an agreement before his marriage with B, by which 1t 18 provided
that 4 should pay B Rs. 400 for her dower on demand, that he should not beat or 1ll-
treat her, that he should allow B to be taken to ber father’s house four times a year,
and that 1f he committed a breach of any of the conditions, B should have the power of
divoroing herself from 4. Some time after the marriage B divorces herself from 4,
alleging cruelty and non-payment of dower. A then sues B for restitution of conjugal
nghts. Here the conditions are all of & reasonable nature, and they are not opposed

to the pohicy of the Mahomedan law. The divorce is therefore valid, and A4 is not
entitled to restitution of conjugal nghts : Hamidoolla v. Fa issa (1882) 8 Cal. 321.]

Talak by tafweez (delegation of power).—The agreement in the above case may be
supported on the doctrine of fafweez, which is an essential part of the Mahomedan law
of divorce. Under that law the husband may wn person repudiate his wife, or he
may delegate the power of repudiating her to a third party, or even to the wife : Baillie,
238 ; such a delegation of power is called tafweez. * When a man has sad to hus wife,
‘ Repudiate thyself,’ she can repudiate herself at the meeting, and he cannot divest
her of the power ”’: Baillie, 264. * When a man bas said to s wife, ¢ Choose thyself
to-day,’ or ‘ this month,’ or ‘ month ® or * year,” she may exercise the option (of repudia-
tion) a¢ any time within the given period  : Baillie, 242, The agreement in they case

(y) Ghulam Mohky-ud-din v. Ehzar Hussain | 1915) 19 Cal W.N. 1306, 31 L.C. 562;
(1o2) 10 Lab 470, 114 1.'C. 74, C20) Comaddn v Tatarnsnss B (10} 1
(2) Hamdoolla v. Farsunnissa (1882) 8 Cal, 827 ; ?.:.';m‘,;:j.“ TC. 60D [agroement after

unnessa Beebee v, Karam Al (1909)
T e i oy | (3) (1919) 46 Cal. 161, 48 L.C. 009, supre
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cited in ill. (a) may be regarded as a case of repudiation by the wife under an authorty
from the husband, 1n other words, as a falak by fafweez. Such a divorce, though it is
in form a divorce of the husband by the wife, operates in law as a talak of the wife by the
husband.

[(b) An agr t between husband and wife by which the husband authorizes
the wife to divorce herself from lum in the event of his marrying a second wife without
her consent 18 valid : Maharam Ali v. Ayesa Khatum (1915) 10 Cal. W.N. 1226, 31 L.C.
562 ; Badaranmassa v. Mafialtala (1871) 7 Beng. L.R. 442.]

At any time after the happening of the contingency.—Thus where a power 18 given to
a wife by the marnage contract to divorce herself on her husband marrying agan, then
if her husband does marry agan, she 18 not bound to exercise her option at the very
first moment she hears the news. The wrong done to her is a continuing one, and she
has a continuing night to exercise the power (b).

234. Talak under compulsion—If the words of divorce
used by the husband are “express” (s. 229), the divorce is
valid even if it was pronounced under compulsion (c), or in a
state of voluntary intoxication, or to satisfy his father or some
one else (d).

Hedaya, 75, 76 ; Baillie, 208-210.

Shia law.—A divorce pronounced in the circumstances stated in this section is
invalid under the Shia law : Baillie, IT, 108.

234A. Talak when marriage solemnized in England according
to English law—A civil marriage, solemnized at a Registrar’s
office in London between a Mahomedan domiciled in India
and an English woman domiciled in England, cannot be
dissolved by the husband handing to the wife a talaknama
[writing of divorcement (s. 232) ], although that would be an
appropriate mode of effecting the dissolution of a Mahomedan
marriage under Mahomedan law (e).
The reason is that such a marriage 18 & Christian marriage by which is meant the
veluntary union for ife of one man and one woman to the exclusion of all others ; 1t is
not & marriage 1n the Mahomedan sense which can be dissolved 1n Mahomedan manner.

A Mahomedan marriage, being & polygamous marriage, 1s, according to the English law,
no marriage at all.

235, Khula and mubara’at—(I) A marriage may be
dissolved not only by talak, which is the arbitrary act of the
husband, but also by agreement between the husband and wife.
A dissolution of marriage by agreement may take the form of
khuja or mubara’at.

(b) Ayatunnessa Beabu v. Karam Al (1909) TA 21, 27 54 All 46, 52-53, 1851 C. 762,
36 Cal. 28, 1 1.C. 618. ('32) A. PC. 26,

(© Zorahim v. E"“”'m' (1869) 4 Beng. LR. | () Ry v, Hammmmth,s rintendent Regis-
(&) Rashsd Ahmad v. Amsa Ehatun (1932) 59 trar of Marriages [1917] 1 K.B. 634.
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Ss. (2) *“ A divorce by khula is a divorce with the consent,

235,236 and at the instance of the wife, in which she gives or agrees
to give a consideration to the husband for her release from the
marriage tie. In such a case the terms of the bargain are
matters of arrangement between the husband and wife, and the
wife may, as the consideration, release her dyn-mohr and
other rights, or make any other agreement for the benefit
of the husband ” (f). Failure on the part of the wife to pay
the consideration for the divorce does not invalidate the
divorce (g), though the husband may sue the wife for it.

A khula divorce is effected by an offer from the wife to
compensate the husband if he releases her from his marital
rights and acceptance by the husband of the offer. Once the:
offer is accepted, it operates as a single irrevocable divorce
(talak-v-basm) [ss. 230 (3), 231], and its operation is not post-
poned until execution of the khulanama (deed of khula) ().

(3) A mubara’at divorce, like khula, is a dissolution of
marriage by agreement, but there is a difference between the
origin of the two. When the aversion is on the side of the
wife, and she desires a separation, the transaction is called
khula. When the aversion is mutual, and both the sides
desire a separation, the transaction is called mubara’at. The
offer in a mubara’at divorce may proceed from the wife, or it
may proceed from the husband, but once it is accepted, the
dissolution is complete, and it operates as a talak-i-bain as in
the case of khula. ‘

(4) As in talak, so in khula and mubara’at, the wife is
bound to observe the vddat, as stated in sec. 199 above (3).

Hedaya, 112-116 ; Baillie, 305-308. *“ Khoole means to put off, as a man 18 said to

khoola s garment when he puts it off. In law 1t 1s the laying down by a husband of his

nght and authonity over his wife for an exchange.” Baillie, 306 ; Hedaya, 112.
Mubara'at means mutual release : Bailhe, 306 ; Hedaya, 116.

236. Eftect of khula and mubara’at divorce—Unless it is
otherwise provided by the contract, a divorce effected by khula
or mubara’at operates as a release by the wife of her dower,
but it does not affect the liability of the husband to maintain
her during her #dat, or to maintain his children by her

Baillie, 306.307 ; Hedaya, 116.
(f) Moonshee Buzul-ui- Raheem v. Lulesftd-oon-

Nizsa (1861) 8 M.LA. 879, 395, Saddan
1 4Faiz ‘Bakhsh (1620) 1 Lah. 402, 56 1.C.

() (1861) 8 M 1.A., 379, 397-598, supra.
(h) (1861) 8 M.LA 879, 306, supra.
() Idid.
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237. Apostasy from Islam.—Apostasy from Islam of
either party to a marriage operates as a complete and immediate
dissolution of the marriage (3).

A Mahomedan husband becomes a convert to Christianity. The wife then marries
another man before the expiration of the period of sddat (sec. 199). Is she gmity of
bigamy under sec. 494 of the Indian Penal Code ? No, because apostasy operates as an

immediate dissolution of marriage (k). As to conversion to Mahomedanism, see sec. 14
above.

Rughts of nkeritance not affected by apostasy.—Change of religion does not affect
rights of inheritance or other rights * see Act 21 of 1850.

238. Agreement for future separation—The High Court
of Bombay has held that an agreement between a Mahomedan
husband and wife which provides for future separation in
the event of disagreement between them is void as being
against public policy (I). See secs. 215A and 216 (3).

The Bombay decision was founded on sec. 23 of the Indian Contract Act, 1872,
which says that an agreement against public policy 18 vord. But this decision 18 of
doubtful authority, If a Mahomedan wife can lawfully stipulate for a divorce as stated
m sec. 233, there 18 no reason why she cannot stipulate for future separation, at all events

if the separation 18 to be for & justifiable cause. Such a stipulation can hardly be said
to be aganst the policy of the Mahomedan law.

B. Judicial dworce at swit of wife.

239. Impotence of husband.—The wife is entitled to
sue for a divorce on the ground of her husband’s impotence,
provided that (1) the defect existed at the time of the marriage
and had continued since then, and (2) she did not then
know of it.

If these facts are established, the further hearing of the
suit will be adjourned for a year in order that it may be
ascertained whether the defect is removable. After the
period has expired, the Court may, on the application of the
wife, and on proof that there has been no sexual intercourse
between the husband and wife during that period, pass a decree
dissolving the marriage (m).

Hedaya, 126-128 ; Baille, 347-340.

240. Li'an or imprecation.—(I) The wife is entitled to
sue for a divorce on the ground that her husband has falsely

[0) Aﬂémﬁag v. Saman (1910) 33 All 80,7 I C, 280, 17 1.C. 946,

(m) Muhammad Tbrahim Altafan (1925) 47
(k) Abd&l (lihdin(i’ \&Azlzul Hug (1012) 39 Cal. All 243, 83 1.C. 27, ('ZS)AA 24, A, V.

(1806) 21 Bom. 77; Jadaks vinl v
() Ba Fatma v. Alvmahomed (1918) 37 Bom Odakel (1881) 3 Mad, $47,

237,20
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charged her with adultery. If the charge is proved tobe false,
she is entitled to a decree, but not if it is proved to be true(n).
No such suit will lie if the marriage was irregular [Baillie, 337].

(2) No separation until decree.—A charge of adultery does
not of itself terminate the marriage. The marriage continues
until the decree is passed (o).

(3) Retractation of charge.—The effect of the decisions,
excluding what are merely obiter dicta, would appear to be
that a retractation of the charge by the husband at or before
the commencement of the hearing disentitles the wife to a
decree (p), but she is entitled to a decree if the retractation is
made after the close of the evidence (g), or of the trial (r).
The High Court of Bombay has expressed the. opinion
that retractation ““ has no place in the procedure in British
Courts ” (s).

Baillie, 335-339 ; Hedaya, 123-124.

Li‘an or imprecation.—In‘an 18 testimony confirmed by oath and accompamed with
imprecations ..Under the pure Mahomedan law, 1f & man charges his wife with adultery,
he may be called upon, on the application of the wife, etther tn retract the charge or
to confirm 1t by oath comphed with an imprecation in these terms: “The curse of
God be upon him 1f he was a lier when he cast at her the charge of adultery.” The
wife must then be called upon either to admit the truth of the imputation, or to deny
1t on oath comphed with an imprecation in these terms : “ The wrath of God be upon
me 1f he be a true speaker 1n the charge of adultery which he has cast upon me.” If
she takes the oath, the Kaz must believe her, and pronounce a separation between
the parties. These, however, are mere rules of evidence, and they have been superseded
by the Indian Evidence Act, 1872, As to special oaths under the Indian Qaths Act,
1873, see secs. 8, 9 and 11 of the Act and the under-mentioned case (t)".

Where unfe has not attained majority.—A wife who has attained puberty 18 entitled to
sue under this section without a guardian, though she may not have attained majority
within the meaning of the Indian Majonty Act, 1875 ().

As to restitution of conjugal rights where a charge of adultery has been made, see
sec. 216 (4).

241. No other ground of judicial divorce recognized.—The
wife is not entitled to claim a judicial divorce on any other
ground, such as conjugal infidelity on the husband’s part,
or inability to maintain her [Baillie, 443], or cruelty.

(n) Za/ar Husasn v. Ummat-ur-Rahman (1919) IC 673 ('27) A A 66
1 All 278, 49 IC 256, Khatyabr v. (r) Ahmed BazFum(lﬂal) 56 Bom. 160,128

l/marmheb (1923) 52 Bom, 295 110 I.C. 1C 909, ("31) A B 76, where the husband
181, ('28) A usked for an op rtunlty to withdraw the

(0) Jaun dem v quarca (1865, 3WR 93; charge for the first tlme ln ﬁrst u;g)eal ¢
Khatya Umarsahed g’ )52 Bom. () (1981) 55 Bom 160, 909,
205, 11010131 (’28) A ('31) A B, 76, supr

(») Muaummat Fakhrs Jahan v, Muha ad (1) Khats,mbtv l/manahcb(m%) 5t Bom. 206,
( 29) 4 Luck. 168, 114 LC 814, ('29) 110 IC.

0 16 (v) Ahmed v. B Sama (ml) 55 Bom. 160,
(9) Rahima Babi v, Fazil (1926) 48 All, 834, 98 128 1.C. 909, ('31) A B. 7
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“ Under the Mahomedan law a wife has no absolute right to obtain & divorce. She
has that mght only under certain specific contingencies and conditions” (v). As to
cruelty as an answer to the husband’s swt for restitution of conjugal rights, see
sec. 216 (2).

242. Wife’s costs in proceedings for divorce—The rule of
English law which makes the husband in divorce proceedings
liable prima facie for the wife’s costs, except when she 1s
possessed of sufficient separate property, does not apply to
divorce proceedings between Mahomedans (w).

The Enghsh rule 18 founded upon the doctrine of the Common Law according to
which the husband becomes entitled upon marriage to the whole of the wife’s personal
property and to the income of her real property. Under the Mahomedan law, however,
the husband does not by marrage acquire any interest in the property of the wife and

there 3 no reason, therefore, to apply the rule of English law to proceedings for dissolu-
tion of mantage between Mahomedans.

C. Effects of divorce.

243, Rights and obligations of parties on divorce.—The
following rights and obligations arise on the completion of a
divorce, whatever may be the mode of divorce :—

(1) Right to contract another marriage—If the marriage
was consummated, the wife may marry another husband
after the completion of her ¢ddat ; if the marriage was not
consummated, she is free to marry immediately.

If the marriage was consummated, and the husband had
four wives at the date of divorce including the divorced wife,
he may marry another wife after completion of the iddat of the
divorced wife.

Hedaya, 128, 32 ; Baille, 350-351, 34-35. As to iddat, see sec. 199 and notes. As
to mamntenance during wddat, see sec. 215. If the marriage was not consummated,
there 18 no wddat of divorce (sec. 199).

(2) Dower becomes vmmediately payable—If the marriage
was consummated, the wife is entitled to immediate payment
of the whole of the unpaid dower, both prompt and deferred.

If the marriage was not consummated, and the amount
of dower was specified in the contract, she is entitled to half
that amount. If no amount was specified all that she is
éntitled to is a present of three articles of dress.

Hedaga, 44-45 ; Baillie, 96-97.

v) Muhammad Ibrahim v. Altafan (1925) 47
(o M 243, 245, 83 1.C 27, (’2%) Ad 24, 26, ’ (w) 4.v. B.(1896) 21 Bom, 77,

241-243
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(8) Mutual rights of inheritance cease—Either party is
entitled to inherit from the other until the divorce becomes
irrevocable (sec. 231).

Immediately the divorce becomes irrevocable, mutual
rights of inheritance cease, except where the divorce was
pronounced during the husband’s death-illness (sec. 114), in
which case the wife’s right to inherit continues until the
expiry of her iddat, unless she was repudiated at her own
request ().

Baillse, 279, 280, 282 ; Hedaya, 99-100.

1. The point of time when the rights of inheritance cease is the point of time when
the divorce becomes irrevocable. In a talak in the aksan mode that point of time 1s
the expiry of the iddat [sec. 231 (1)]. In a talak in the kasan mode, 1t is the tlird

pronouncement [sec. 231 (2)]. In a talak in the dadar mode, 1t 15 the moment when
the talak 18 pronounced [sce. 231 (3)].

2. Tt 1s obvious from what has been stated above that in the case of a talak in the
hasan mode and a talak in the badai mode (y), the rights of inheritance cease immediately
the talak becomes 1rrevocable, though the death, whether of the husband or wife, may
occur before the expiry of the iddat. To this, however, there 1s an exception 1n favour
of tho wife, It 1s thus that if the repudiation was made during the husband s death-
illness, and he dies before the expiry of the tddat, the wife 1s entitled to inheiit from
him, the reason given being that a repudiation by a man in his last illness is nothing but
a device to defeat the wife’s right of inheritance, But the husband 18 not entitled to
herit from his wife if she dies before the expiry of the 1ddat, for he, and not she, was
responsible for * the rupture of conjugal rights.”” These observations do not apply to
& talak in the aksan mode, for the rights of inheritance 1n that case continue unisl the
expiry of the iddat, and 1t makes no difference whether the repudiation was made 1n
health or in death-illness. .

3. There 1s no right of inheritance in any case after the expiry of thewddat.

(4) Cohabitation becomes unlowful.—Sexual intercourse
between the divorced couple is unlawful after the divorce has
become irrevocable. The offgpring of such an intercourse is
illegitimate [ill. (a) to sub-sec. (5)], and cannot be legitimated
by acknowledgment (2) [sec. 247].  But the parties may remarry
as stated in sub-sec. (5) below.

(5) Remarriage of divorced couple.—(i) Where the husband
has repudiated his wife by three pronouncements [sec. 230 (2)
and sec. 230 (3) (i)], it is vot lawful for him to marry her agair
until she has married another man, and the latter has divorced

(z) See Sarabar v, Rahabai (1805) 80 Bom. 537, | (2) Rashid Ahmad v. Anisa Khatun (1032) 59

84754, TA. 21,27, 64 All 46, 53, 185 LC. 762,
() (1905) 80 Bom, 637, 656-557, supra. ¢82) A. PO, 25.
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her or died after actual consummation of the marriage. The
presumption of marriage arising from an acknowledgment of
legitimacy [sec. 206A] does not apply to a remarriage between
divorced persons unless it is established that the bar to re-
marriage created by the divorce was removed by proving an
intermediate marriage and a subsequent divorce after actual
consummation (@) [ill. (a)]. Even if a remarriage between
the divorced persons is proved, the marriage is not valid unless
it is established that the bar to remarriage was removed; the
mere fact that the parties have remarried does not raise any
presumption as to the fulfilment of the above conditions (b)
[ill. (b)]. A remarriage without fulfilment of the above
conditions is irregular, not void [Baillie, 151].

(@ In all other cases, the divorced parties may remarry
as if there had been no divorce either during the iddat or after
its completion.

[(a) A Hanafi Mahomedan repudiates s wife by thrce pronouncements in the
same breath in these terms- [ divorce you, I divorce you, I divorce you ™ [sec. 230(3)
(1)]. The parties afterwards live together, and five cluldren are born to them, whom the
father acknowledges as legitimate. After his death the children claim their share of
his estate as lus heirs. It 1s not proved that there was a remarriage betwcen the parties
but the Court 18 asked to presume 1t from the acknowledgment of legitimacy. An
acknowledgment of legitimacy, no doubt, raises a presumption of marnage, but that
18 only when there is no legal bar to the marriage. There 1s such a bar 1n this case
oreated by the divorce, and 1t can only be removed by proving that their mother had
after the divorce married another man, and the latter had died or divorced her after
actual consummation of the marnage. If these facts are not proved, remarriage cannot
be presumed, and th$ children cannot be held to be legitimate, and their claim must
farl: Rashd Ahmad v, Amsa Khatun (1932) 59 LA, 21, 54 All. 46, 135 1.C. 702, ('32)
A, PC. 25.

(b) A Hanafi Mahomedan repudiates his wife by three pronouncements made
uring successive tuhrs [sec. 230 (2)]. He then marries her agan, It 18 not proved that
there was any intermediate marriage, but the Court 18 asked to presume 1t from the fact
of the remarriage. No such presumption, however, can be drawn from the mere fact
of remarriage, and the remarriage 18 1rregular. As to the consequences of an irregular

marriage, see sec, 206 above].

Baillie, 292-293 ; Hedaya, 107-108.

A remarriage with & thrice repudiated wife without fulfilling the conditions men-
tioned above is irregular, and not void. The reason for it is that the obstacle to the

marriage can be removed * by consummation with a second husband, and expiration
of Rer iddat * : Baillie, 151.

As to “actual ” consummatidn, see note to sec, 199, * valid retirement,”

(6) Rashid Ahmad v. Anisa Khatun (1992) 69 | (b) AkMaroon.nissa v. Sharntoollah (1867) 7
1.A. 91, 27, 28, 64 All, 46, 53-54, 135 LC. W.B. 268,
62, ('82) A PC. 25,

S. 43
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CHAPTER XVII.
PARENTAGE—LEGITIMACY AND ACKNOWLEDGMENT,

A. Establishment of Parentage.

244. Paternity and maternity.—Parentage is the relation
of parents to their children. Paternity is the legal relation
between father and child. Maternity is the legal relation
between mother and child. These legal relations give rise to
certain rights and labilities as regards inheritance, guardian-
ship, and maintenance. .

244A. Maternity how established.—The maternity of a child
is established in the woman who gives birth to the child,
irrespective of the lawfulness of her connection with the
begetter.

Baille, 391.

As regards matermty, it 18 immaterial whether the child is an offspring of marrage
or an offspring of zina, that 1s, fornication or adultery. The maternity of the chuld in
either case is established in the woman who actually gives birth to the chyd. But
paternity is not established unless the child was the offspring of marrage. Thus if a
man commits z1na with & woman, and a child is born, 1t is considered to be the child
of its mother only and inhents from her and her relations (s. 72). But the man is not
considered to be the father of the child, for patermty is established only by marriage,
nor is the child ¢n law the child of the man; it 1s slegitimate, and not entitled to
inherit from him.

244B. Paternity how established.—(7) The paternity of a
child can only be established by marriage between its parents.
The marriage may be valid (sahzh), or irregular (fasid), but
it must not be void (batil).

Marriage may be established by direct proof. If there be
no direct proof, it may be established by indirect proof, that is,
by presumption drawn from certain facts. It may be
presumed from prolonged cohabitation combined with other
circumstances (s. 206A), or from an acknowledgment of
legitimacy in favour of a child.

(2) When the paternity of a child is establighed, its
legitimacy is also established.
Baillie, 301, 392, 400-402 ; Shama Churun Sirkar’s Tagore Lectures, 1873, s. CCCXY.
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The main pivot 1n cases of patermty and legitimacy 18 marriage. It is so also in
the case of an acknowledgment. This appears clearly from the following passage in the
judgment of the Privy Council in Habibur Rakman v. Allaf Ali (c) :—

“ By the Mahomedan law a son to be legitimate must be the offspring of a man and
his wife or of & man and us slave ; any other offspring is the offspring of zina, that is
illiat connection, and cannot be legitimate, The term *wnfe ' necessarily connotes
marriage ; but as marriage may be constituted without any ceremomnial, the existence of
& marriage in any particular case may be an open question. Direct proof may be
available, but 1f there 18 no such, indirect proof may suffice,. Now one of the ways of
indurect proof i8 by an acknowledgment of legitimacy in favour of a son.”

245. Legitimacy: when conclusively presumed.—The fact
that any person was born during the continuance of a valid
marriage between his mother and any man, or within two
hundred and eighty days after its dlssolutlon, the mother
remaining,unmarried, shall be conclusive proof that he is the
legitimate son of that man, unless it can be shown that the
parties to the marriage had no access to each other at any
time when he could have been begotten.

Ths 15 sec. 112 of the Indian Evidence Act, 1872. The question whether sec. 112 of
the Evidence Act supersedes the rules of Mahomedan law as to legitimacy was left open
1 an Allahabad case (d). The High Court of Allahabad has since held that that the
section supersedes Mahomedan law, and that 1t apphes to Mahomedans (¢). The same
view has been taken in Lahore (f). The Chief Court of Oudh has held that even 1if
sec, 112applied to Mahomedans, 1t'¢annot be applicable to anirregular (fie:d) marnage,
a8 such 3 marriage is not a “valid” marriage within the meamng of the section. “Vahd,”
in the view of that Court, means “ flawless ” (g). The marriage 1n the Oudh case was
an irregular marriage, being a marriage with the wife's sister (s. 204),

Presumption of leguvmacy under the Mahomedan law,—The rules of Mahomedan law
umay now be stated [Baillie, 392-393, 306-397]. They are as follows :—

1. A chuld born within less than 6 months after marriage is 1llegitimate,

2. A chuld born after 6 months from the date of marriage 18 presumed to be
legitimate, unless the putative father disclaims the child by l‘an (s. 240).

3. A child born within 2 years after the termination of the marmage is presumed
to be legitimate, unless disclaimed by li‘an (s. 240). This 18 the rule of Hanafi law,
Aoccording to the Shafer and Maliki law, the period 18 4 years. According to the Shia
law, 1t 18 10 months,

Points of difference between the two systems :—

(1) In contrast with rule 1.—Under sec. 112 a child born even a day after marriage
is legitimate, unless the parents had no access to each other at any time at which 1t
would have been begotten.

(2) A chuld born after 6 months from the date of marnage, but within 280 days
of the termination of the marnage 18 legitimate under either system, subject to lan in
thg one case, and proof of non-access 1n the other.

() (1921) 48 LA, 114, 120 48 Cal. §56, 60 1.C. | () Mt Rahwm Biby v, Chiragh Din ('30)

837, $22) A.PC. 1569, A L 97 120 1.C 495, Ghulam Mohy-ud-
Allahdad v, Mubammad Ismai D K.hua.r (1020) 10 Lah, 470, 114
(1888) 10 All, 288, 33! 9, 1.C. 74, ("29) A

(e) Sibt Muhammad v Muhammad(m%) 48AllL | (9) Musammat Kamzav Hanm (1920) 1 Luck.
625, 96 1.C, 582, ("26) A.A. 58 71, 92 1.C. 82, ("26) A.0, 281,

2U4B, 45
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(3) YA child born between 280 days and 2 years after the termination of the
marriage 1s Jegitimate by the Hanafi law, subject to litan. Under the Evidence Act,
however, the case will be governed by sec. 114 which provides that “ the Court may
prosume the existence of any fact which 1t thinks likely to have happened, regard being
had to the common course of natural events.”” In a Calcutta case (%), before the passing of
the Evidence Act, the Court dechned to follow thus part of the rule of Mahomedan law
1n the case of &'child born 19 months after the date of divorce, on the ground that to
hold that such a child was legitimate “ would be contrary to the course of nature and
impossible.”

246. Legitimacy presumed from presumptive marriage—

The legitimacy of a child may be presumed from circumstances

from which a marriage itself between its parents may be
presumed (s. 206A).

In Mahomed Bauker v. Shurfoon Nissa (i), the Privy Council smd : “ The legitimacy

or legitimation of a child of Muhammadan parents may properly b¢ presumed or

inferred from circumstances without proof, or at least any direct proof, either of a

marriage between the parents, or any formal act of legitimation.” See to the same
effect, Ameer Ali, 5th ed., Vol. u, 213 sqq.

B.  Acknowledgment of paternity.

247. Acknowledgment of legitimacy.—(I) “ Where the
paternity of a child, that is, his legitimate descent from his
father cannot be proved by establishing a marriage between
his parents at the time of his conception or birth, the Muham-
madan law recognizes ‘acknowledgment’ as a method whereby
such marriage and legitimate descent can be established as a
matter of substantive law for purposes of inheritance.”

“ The Muhammadan law of acknowledgment of parentage
with its legitimating effect has no reference whatsoever to cases
in which the illegitimacy of the child is proved and established,
either by want of a lawful union between the parents of the'
child being impossible (as in the case of an incestuous inter-
course or an adulterous connection), or by reason of marriage
necessary to render the child legitimate being disproved.
The doctrine relates only to cases where either the fact of the
marriage itself or the exact time of its occurrence with
reference to the legitimacy of the acknowledged child is ot
proved in the sense of the law as distinguished from disproved.
In other words, the doctrine applies only to cases of uncertainty
a8 to legitimacy, and in such cases acknowledgmenf has its
effect, but that effect always proceeds upon the assumption

(h) Ashrif Alv v, Ashad Ay (1871)16 W.R. 260, | (i) (1860)8 M.I.A. 186, 159,
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of a lawful union between the parents of the acknowledged
child ” (7). In short, the doctrine applies only to cases where
either the fact or the exact time of the alleged marriage is a
matter of uncertainty, that is, neither proved nor disproved (k).
Stating it in another form, the doctrine is “limited to cases
of uncertainty of legitimate descent, and proceeds entirely
upon an assumption of legitimacy and the establishment of
such legitimacy by the force of such acknowledgment ” (I).

(¢) The acknowledged child may be a son or a
daughter (m).

Baillie, 406 , Hedaya,439 The doctrine of acknowledgment 13 not a mere rule
of evidoqce, but is part of the substantive law of inheritance. Hence the conditions
under which i} will take effect must be detormined with reference to Mahomedan
Jurisprudence (n).

The leading case on the subject 18 Jukammad Allahdad v. Muhammad Isma! (1888)
10 All. 289, a case which has beon followed by Courts throughout India and approved
by the Privy Council. The passages cited in this section are from the judgment of
Mahmood, J. The law was thus stated by the Privy Council in Sadik Husaun v Haslum
4l (0): “ No statement made by one man that another proved to be illeqitimale is his
son can make that other legitimate, but where no proof of that kind has been given, such a
statement or acknowledgment 1s substantive evidence that the person so acknowledged
18 the legitimato son of the person who makes the statement, provided his legitimacy
is possible ' (3. 250).

L]

248. Acknowledgment may be express or implied.—An
acknowledgment need not be express. It may be presumed
from the fact that one person has habitually and openly
freated another-as his child, that is, as a legitimate child (p).

In Muhkammad Azmat v. Lalls Begum (g), therr Lordships of the Privy Counail
said : * It has been decided in spveral cases that there need not be proof of an express

acknowledgment, but that an acknowledgment of children by a Mahomedan as his sons
nay be inferred from lus having openly treated them as such.”

() Muhammad Aliehdad v Muhammad Ismaid | (1) (1888) 10 All, 289, 837, mgmz.
(1888) 10 All 289, 330, 834-335, Musst | (m)» Bee Dhan Bibi v, Lalon Bibs (1900) 27 Cal.
Bibee Fazdatunnessa v. Musst, Bibee 801,
gammrgc;zm (19(‘);’}24!?4 r()(.l\gzy).4 8‘9;:%\ , | (m) (1888) 10 All, 289, supra.
abbury man v U .
114, 48 Cal, 866, 60 I.C, 837, (‘'22) A.PC (0) (l%lg)'lfgdl'A' 212, 234, 38 All, 627, 661, 36
169 [mum?e disproved] ; Sadik Husamn S
v. Hashvm Ali 31910} 43T A, 212, 38 All (p) Muhammad Adzmat v, Lalii Begum (1881) 9
627, 86 1C. 104; IThsan v Panng Lal T A. 8, 18, 8 Onl, 422 ; Khajah Hidayut v.
(1958) 7 Pat, 6, 108 1.C 430, \'28) A P. Ray Jan Khanum (1844) 3 M.LA. 205,
19; Muhammad Shafig-ullah v, Nuh-wllah 823 [consecutive course of treatment],
(1026) 48 All 58, 88 1.C, 054, ("26) A.A Mahomed Bauker v, Shurfoon Nuwsa (1860
48, Agha Mu v. Zohra Begam 8 M.T A, 136, 158-159 ; Ashrufood Dowla
(1928) 8 Luck.199, 105 IC. 490, ("28) v, Hyder Hossein Khan (1866) 11 M.LA,
A0, 562; Firoz Din v, Nawad Khan 94, 116; Sadakat Hossesn V. Mahomed
(1928; 9 Lah. 224, 109 LC. 779, ("28, Yusuf (1888) 10 Cal. 663, 11 1A, 31;
AL, 224 [marriage disproved]; Ibrahin Abdool  Razack v. Aga Mahomed Jaffer
v. Mdbarak (1920) 1 Lah. 229, 66 (1803) 21 Cal. 666, 21 LA. 66; Masu-
1.0, 028 ; Usmanmsya v, Valli Mahomed un-n188a v, Pathani (1004) 26 All, 205 ;
(19186) 40 Bom, 28, 30 1.0, 604, Musst Bibee Fazilatunnessas v. Musst
(%) Muhammad Allahdad v. Mahommad Ismanl Bubes Kamarunnessa (1905) 9 C, W.N, 852
(1888) 10 AlL 280, 834, | (¢9) (1881) 9 LA, 8, 18, 8 Cal, 422,

Ss.
247, 48
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249, Conditions of valid acknowledgment—In order to
render an acknowledgment valid and effective the following
conditions must be fulfilled :—

(1) “the acknowledgment must not be merely of sonship,
but must be made in such a way that it shows that the
acknowledger meant to accept the other not only as his
son, but as his legitimate son ” (r) [see note 2 below] ;

(2) the ages of the parties must be such as to admit
of the acknowledger being the father of the acknow-
ledgee (s) [see note 3 below];

() the acknowledgee must not be the offspring of zina,
that is, adultery, incest or fornication (t), as he
would be if his mother could not possibly have been
the lawful wife of the acknowledger at any time when
he could have been begotten, as where the mother
was at that time the wife of another man (u), or was
within prohibited degrees of the acknowledger (v).
If the marriage is disproved, the issue would be the
issue of fornication (w) | see note 4 below].

(4) the acknowledgee must not be known to be the child
of another man (z) ;

(5) the acknowledgment must not have been repudiated
by the acknowledgee (y) [see note 5 below].

The above conditions apply whether the acknowledged
child is a son or a daughter [see sec. 247 (2)].
Hedaya, 439, Baillie, 408. A synopsis of the above conditions will be found mn
the Privy Council case of Habibur Rahman v. Altaf Al (2)
1. Acknowledgment and burden of proof.—As m&rrmge among Mahomedans may
be constituted without any ceremomal, direct proof of marrage is not always available
Where direct proof 18 not available, indirect proof may suffice. Now one of the ways of

(r) Habsbur Rakman v, Altaf Ah (1921) 487 A,
114, 120, 48 Cal, 8! (2 )
A PC. 159' Abdool zacl:
Mahomed Jaﬁﬂ (1898) 21 Cal. 606 21
1A, 66; Sadakat Hossern v M Mmcd
Yusuf (1883) 10 Cal. 663, 11
(¢) Habibur Rahman v. Altaf Ali (1021) 48 ‘LA,
114, 120- 121 48 Cal. 856, 60 I.C. 837,
('22) A.PC. 1
() Habbur Rahmanv Altal Ald (1025g 48 I.A
114, 121, 48 Cal. 856, 60
APOC, 15 Husawn v Halhm l\
(1916) 48 LA, 212, 234, 88 All. 627, 661,
LC. 104; RaM Ahmad v, Anisa
Kham n (1932) 59 T.A. 21, 5¢ Al 46,
185 10.702§32)A PC, 25 ; Muham
M v. mad Imad (1888) 10
jduahab 900) MBom 111 4 1.C. 254
() Lm Al v, Karim-un-nissa (1898) 15 All
396, Mardanaaheb v, Rajaksahed (1909)

34 Bom. 111, 4 I C 254, Agha Muhammad
v. Zohra Begam (1928) 8 Luck, 199, 106
1.C. 490, (’28) A0 562; Muham
Shafiq-ullah v. Nuh-ullah (1926) 48 All
58, SBIC 954 ('26) A A

bur Rahman v. AltafAh (1021) 48 1A,
114, 121, 48 Cal 856, 60 I.C, 837, ('22)

A BC.

(w) Dhan Bnbv,v Lalon Bub{ 1?900) 27 Cal. Sdl
Firoz Dwn v, Nawab Khan (1928) 9 La
224,109 I.C. 779 ('ZB)A Habtlm
Rahman Y. af 1 (1921) 48 TA. 114,
119, 121, 48 Cal, 856, 60 I1.C. 837, (’22)
A.PO.159.

(2) Umanmya v. Valli Mahomed (1916) 40
0 IC. 90

904,
(y) Habwdur Rahman v. Altaf AX (1021 481A
1114). 1%1048 Cal. 866,60 IC. 8387, ('22)

(2) (1021% 48 LA, 114, 120-121, 48 Cal. 856,
C. 837, ('22)A PC. 169,

(v) Habl
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indirect proof is by an acknowledgment of legitimacy in favour of & son. This acknow-
ledgment must be not merely of sonship, but of legitimate sonship. Further, it mustnot
be impossible upon the face of it as stated in the present section. If the conditions stated
in the section are satisfied, the acknowledgment has more than a mere evidentiary value.
““ It raises & presumption of marriage—a presumption which may be taken advantage of
either by & wife-claimant or & son-claimant. Being, however, a presumption of fact,
and not jaris & de jure, it 18, like every other presumption of fact, capable of being set
aside by contrary proof. The result is that a claimant son who has in his favour a good
acknowledgment of legitimacy 18 1n this position : the marriage will be held proved and
hus legitimacy established unless the marnage is disproved. Until the claimant esta-
blished his acknowledgment the onus is on him to prove & marriage. Ouce he esta-
bhished an acknowledgment, the onus 1s on those who deny a marriage to negative it in
fact " (a).

2. Clause (1) : wntention to confer status of leguimacy.—The acknowledgment must
be not merely of sonship, but of legstymate sonship. It must not, however, be supposed
that an gcknowledgment merely of sonship has no evidentiary value. Acknowledgment
a8 a son prime, facie means acknowledgment as a legitimate son (b).

A mere casual acknowledgment of paternity, not intended to confer the status of
legitimacy, will not have the effect of conferrmg that status. There must be an
itention to confer that status (c).

3 Clause (2). age—The acknowledger must be at least twelve and a half
years older than the acknowledgee : Baille, 411.

4. Clause (3) : offspring of fornication.—The 18sue of adultery, incest or fornication,
cannot be legitimated by acknowledgment. If the marrage is disproved, the 18sue would
be the 1ssue of fornication Sim:larly, the issue of a re- marriage between divorced persons,

No presumption of marriage anses from long cohabitation if the woman was a
prostitute when she was brought to the home of the man whose wife she claims to be (e).
But if the man acknowledges his children by her as his legitimate children, marriage with
per will be presumed, for marriage with a prostitute 18 not prombited, and she could
have been hus lawful Wife, when the children were begotten (f). But if 1t is defimtely
proved that there was no marriage at all between the parties when the children were
begotten, in other words, if marriage is disproved, the 1ssue would be the 18sue of forni-
cation, and they could not possibly be legitimated by acknowledgment as laid down
Jn the cases cited m foot-note (e).

8. Clause (5): repudiation.—The acknowledgee 18 entitled to repudiate the
acknowledgment, 1f he has attained an age when,he can understand the transaction.

250. Right of inheritance.—If an acknowledgment is of
legitimate sonship, and that relationship is possible in fact and
in law [sec. 249], it raises a presumption of marriage between the
acknowledger and the mother of the acknowledgee, and, unless

(a) Habibur Rakman v. Altaf Alv (1021) 48 TA, | (¢) Abdool Razack v, Aga Mahomed Jaffer
114, 120-121, 60 I C 837, ('22) A.PC.169. ( (1893) 21 1.A, 58, 70, 21 Cal, 666, 679

% Fuzeelun Bebeo v, Omdah Bebes (1868) 10 | (@ Rathd Ahimad v, Anwia Khatun' (193) "5
(b) }”‘ : GQHcltz 4 ‘j{fhapg’s‘;?;(“z S%&L IA 21 54 AlL 46, 135 1.U. 762, (32) A.
usai®v Hashim Al (19
2382, 38 All 627, 669, 36 1 C, 104, Usman: | G"":’(‘)’?’% X S o 1010) 87 1A,
miya v, Volh Mahomed (1916) 40 BOW. 28, | (/) Ionamhands v, Motsadd (11%) 45 LA. 7
33, 80 1.C. 904, 81-82, 45 Cal. 878, 880-900, 47 1.0, 518
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rebutted, gives the acknowledgee the right of inheritance to
the acknowledger as his legitimate child (g), and a similar right
also to the mother of the acknowledgee as the lawful wife of
the acknowledger ().

Clear and rehable evidence that a Mahomedan has acknowledged children as his

legitimate issue raises a presumption of a valid marmiage between him and the children’s
mother (5).

251. Acknowledgment of legitimacy irrevocable—An
acknowledgment once made cannot be revoked (7).

252. Adoption not recognized—The Mahomedan Ilaw
does not recognize adoption as a mode of filiation ().

Where custom is given priority by legislation over general Mahomedan faw, as in
the Punjab, Oudh and some other places (see secs. 10, 104, 11 and 12 above), & special
{fanuly or tribal custom of adoption will, if proved, prevail over that law.

The Oudh Estates Act, 1869, sec. 29, permits a Mahomedan talukdar to adopt a son
to hum (I).

The retention by Hindu converts to Mahomedanism of Hindu usages of inheritance
and succession doos not carry with 1t the Hindu custom of adoption. The burden of
proving that the custom of adoption has also been retained lLies on those who assert
it (m).

(g) Habbur Rahman v. Altaf Ali (1921) 48 T A.
114, 121, 48 Cal, 856, 60 1C 837, ('22)

Al (1921) 48 TA, 114, 121 48 Cal. 866,
60 I.C 837, ('22) A PC

A.PC. 59 Mahammad Azmat v. Lally
Begum (18812 8 Cal. 422, 9TA 8;
Sadakat Hoseein v. Mahomed Yuauf (1883)
10 Cal. 663, 11 LA, 31,
(%) Khajah Hudayut v. Ray Jan Ehanum (1844)
fd A, 206, 818 ; Wise v, Sunduloomssa
(1867) 11 MLA. 178,193 Newab Mulka
Jehan v. Mahomed (1873) Sup Vol. TA,
102, Khajooroonissa v. Rowshan Jehan
(1876) 2 Cal, 184, 109, 3 LA, 201;
Mahatala v. Halesmoozooman (1881) 10
CLR. 298 Imambandi v Mutsaddi
(1018) 45 ILA. 78, 82, 45 Cal. 878, 800,
47 1.C, 618; Halnbur Rakman v. Auaf

(8) Imambands v. Mutsaddy (1918) 45 LA, 78,
() Ashritood Dowlah s, Hyder Hostin ¢ S&ﬁ,
shrufood Do V. r Hossein

! u{( 94, Muhammad Alla

Muhammad Ixmtnl (1888) 10 All 289, 317

(k) Muhammad Alahdad v, Muhammad Ismail
(1888) 10 All 289, 310 , Muhammad Umar
v, Muhammad N+az-ud- Dm (1912) 89 Cgl,
418,39 LA,19,131C. 3

Seo Abdul Halum Khan v. Saadat Ali Ehan

(1932) 69 I A. 202 7 Luck. 194, 136 1.C,
746, ('32) A PO. 1

(m) Bai chhhbmv Ba: Hmm(wu) 35 Bom.
284,10 I.C. 8
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CHAPTER XVIII.

GUARDIANSHIP OF PERSON AND PROPERTY.

4. Appointment of Guardians.

253. Age of majority.—In this Chapter, ““ minor” means a
person who shall not have completed the age of eighteen years.

See the Indian Majonity Act IX of 1875, sec. 3, and the Guardians and Wards Act
VIII of 1890, sec. 4, cl. (1).

Age of majority under the Mahomedan law.—According to the Islamio law, the
mnonty of a male or female terminates when he or she attains puberty. Among the
Hanafis and the Shias, puberty 1s presumed on the completion of the fifteenth year.
Under,the Indian Majority Act (s. 3), minority ceases on the completion of the eighteenth
year, unless a guardian of the person or property or both of the minor has been or shall
be appointed before the minor has attained the age of cighteen years, or the property
of the minor 1s under the superintendence of & Court of Wards, 1n which case the age of
mmonty 1s prolonged until the minor has completed the age of twenty-one years.

Tnder the Mahomedan law any person who has attained puberty 18 entitled to act
in all matters affecting lus or her status or lus or her property. But that law has been
matenially altered by the Indian Majority Act, and the only wmatters in which a
Mahomedan 1s now entitled to act on attaining the age of fifteen years are (1) marriage,
(2) dower and (3) divorce. In all other matters hus minonty continues until the com-
pletion at least of eighteen years Until then the Court has power to appoint a guardian
of his person or property or both under the Guardians and Wards Act. See notes to
sec. 101 above.

253A. Application for appointment of guardian.—All
applications for the appointment of a guardian of the person
or property or both of a minor are to be made under
the Guardians and Wards Act, 1890.

Any person who 18 entitled to be a guardian by the Mahomedan law may act as
such without any previous order of the Court. But there 13 nothing to prevent him
from applying to the Court under the Guardians and Wards Act, that he may be appointed
ordeclared a guardian under the Act. He 18 not bound to wait until hus legal title or
fitness to act as guardian 18 disputed by another person. The application for the appoint-
ment of & guardian may be made not only hy a person desirous of being, or claiming
to be, the guardian of the minor, but also by any relative or friend of the minor, and
1 some cases by the Collector (s. 8 of the Act). It should be in the form prescribed by
sec. 10 of the Act, and no order should be made unless notice of the application 18
given to persons interested in the mnor (s. 11 of the Aot).

254. Power of Court to make order as to guardianship,—
When the Court is satisfied that it is for the welfare of a minor
that an order should be made (1) appointing a guardian of
his pergon or property, or both, or (2) declaring a person to
be such guardian, the Court may make an order accordingly.

Guardians and Wards Act, 1890, sec. 7.
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255. Matters to be considered by Court in appointing
guardian.—(I) In appointing or declaring the guardian of a
minor, the Court shall, subject to the provisions of this section,
be guided by what, consistently with the law to which the minor
18 subject, appears in the circumstances to be for the welfare
of the minor.

(2) In considering what will be for the welfare of the
minor, the Court shall have regard to the age, sex and religion
of the minor, the character and capacity of the proposed
guardian and his nearness of kin to the minor, the wishes, if
any, of a deceased parent, and any existing or previous
relations of the proposed guardian with the minor or his
property.

(8) If the minor is old enough to form an intelligent
preference, the Court may consider that preference.
Welfare of the minor.—The above section 13 a reproduction in terms of sec 17, cls.
(1), (2) and (3), of the Guardians and Wards Act. Itimposes a duty upon the Court in
apponting a guardian to make the appointment consstently wnth the law to which the
manor 18 subject. The central idea, no doubt, 18 the welfare of the minor, but the rules
for determining what is for the welfare of the minor are the rules laid down by the law
to which the mnor 1s subject. In appomnting, therefore, a guardian of a Mahomedan
minor, the Court must proceed on the hypothesis that the rules of the Mahomedan law
for the appomtment of & guardian are rules designed for the welfare of mmors. °It has
no power to substitute 1ts own views as to what 1s for the welfare of & minor for the
rules prescribed by that law. Any appomntment inconsistent with those rules cannot
be upheld under the section. These rules may now be stated.

B. Guardians of the Person of a Mixor.
(+) Custody of boys under seven and of girls under the age of puberty.

256. Right of mother to custody of infant children.—The
mother is entitled to the custody (hizdnat) of her male child
until he has completed the age of seven years and of her female
child until she has attained: puberty. The right continues
though she is divorced by the father of the child (), unless she
marries a second husband in which case the custody belongs to
the father (o).

Hedaya, 138 ; Baille, 435.
Nature and extent of rght of hizanat (custody).—In Imambandi v. Mutsadds (p),

thewr Lordships of the Privy Council smd: *It 18 perfectly clear that under the
Mahomedan law the mother 13 entitled only to the custody of the person of her minor chifll

(n) DBaillie, 485 ; Zarabwbyv_Abdul Rezzak (1910) | (p) (1918)45 T A 178, 83-84, 45 Cal¢878,471C

12 Bom. L R 801, 8 I. 18 , Emperor 513, Ulfat Bvn v, Baifatt (1927) 49 All

v Ayshaba: (1904) 6 Bom L R. 636, ‘ 718, 102 IC, 103.&‘2 ) A.A 581; Mt

(0) Ul{al B v Bafaty (1927) 49 All, 773, 102 Siddig-un-nwssa v. Nuzam-uddin {1932) 64
.C. 103, ('27) A.A. 681 Al 128,187 1 C 219, ('82) A A, 215,
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up to a certain age according to the sex of the child. But she is not the natural guardian ;
the father alone, or, 1f he be dead, his executor (under the Sunni law) s the legal guardian.”

It would appear from the passage quoted above that the father 18 the primary and
natural guardian of his minor children, and that the right of custody of the mother and
the female relations mentioned 1n sec. 257 below 18 subject to the supervision of the father
which he 15 entitled to exercise by virtue of his guardianship. If so, the right of hizanat
does not carry with 1t all the powers which a guardian of the person of & minor has
under the Guardians and Wards Act, 1890. See note to sec. 260, ‘* Father as guardian
of hus minor children.”

Shia law.—Under the Shua law, the mother is entitled to the custody of & male
child until he attains the age of two years, and of a female cluld until she attains the
age of seven years, After the chuld has attaned the above-mentioned age, the custody
belongs to the father (¢). If the mother dies before the child has attained that age, the
father is entitled to the custody (). On the death of both the parents, the custody
belongs to the father’s father. It1s doubtful to whom the custody belongs in the absence
of the dather’s father : Baillie, IT, 95.

257. Right of female relations in default of mother.—
Failing the mother, the custody of a boy under the age of
seven years, and of a girl who has not attained puberty, belongs
to the following female relatives in the order given below :—

(1) mother’s mother, how high soever ;

(2) father’s mother, how high soever ;

(3) full sister ;

(4) uterine sister ;

(56) [consanguine sister] ;

(6) full sister’s daughter ;

(7) uterine sister’s daughter ;

(8) [consanguine sister’s daughter] ;

(9) maternal aunt, in like order as sisters ; and

(10) paternal auat, also in like order as sisters.

Hedaya, 138 ; Baallie, 435-436. Neither the consanguine mster (No. 5) nor her daugh-
ter (No. 8) 18 expressly mentioned either in the Hedaya or the Fatawa Alamgiri; 1t
almost seems as 1f the omission 18 accidental, for paternal aunts are expressly mentioned.

258. Females when disqualified for custody—A female,
including the mother, who is otherwise entitled to the custody
of a child loses the right of custody—

(1) if she marries a person not related to the child
within the prohibited degrees (ss. 201-202), e.g., a
stranger, but the right revives on the dissolution
of the marriage by death or divorce (s) ; or,

ko)

(@) Lardli v. Mahomed (1887) 14 Cal. 615. () Fusechun v, Kago (1884) 10 Cal. 16 Bhoocha
) Salim-un-nissa v. Saadat (1914) 36 AlL 466, JpSlapt Bs!‘fm%?)(}zla)ck‘ O Aot
24 1.0, 632, 4hmad 3. 0. 220,

Ss.
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(2) if she goes and resides, during the subsistence of
the marriage, at a distance from the father’s place
of residence ; or,

(8) if she is leading an immoral life, as where she is a
prostitute (¢) ; or,

(4) if she neglects to take proper care of the child.

Hedaya, 138-139 ; Baillie, 435-436.

Tho reason of the rule in cl. (1) 1s that 1f & woman marries a man not closely related
to the child, the child may not be treated kindly. It s otherwise, however, where the
mother, for mstance, marries her child’s paternal uncle or the maternal grandmother
marres tho paternal grandfather, becauso these men, being as parents, 1t 18 to be expected
that they will treat the chuld kindly : Hedaya, 138.

Apostasy.—Apostasy 1s stated 1n the Fatawa Alamgirias a ground of disqualfication,
The reason given is that a woman who rehinquishes the Moslem faith has to be kept in
prison till she returns to the Mahomedan faith : Baillie, 435. DBut this rcason cannot
apply in British India ; hence apostasy would not be a disquahfication i Butish India :
Ballie, 435, f. n. (3). See also Act XXI of 1850, and notes to sec. 208 above.

259. Right of male paternal relations in default of female
relations.—In default of the mother and the female relations
mentioned in sec. 257, the custody belongs to the following
persons in the order given below :—

(1) the father;

(2) nearest paternal grandfather ;

(8) full brother ;

(4) consanguine brother ;

(5) full brother’s son ;

(6) consanguine brother’s son ;

(7) full brother of the father ;

(8) consanguine brother of the father ;

(9) son of father’s full brother ;

(10) son of father’s consanguine brother :

Provided that no male is entitled to the custody of aa
unmarried girl, unless he stands within the prohibited
degrees of relationship to her (ss. 201-202).

K3

(t) Abasy v, Dunne (1878) 1 All, 598,
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If there be none of these, it is for the Court to appoint a
guardian of the person of a minor.

Hedaya, 138-139 ; Baillie, 437.

It 18 clear from the proviso to the section that though a boy may be given n the
custody of his paternal uncle's son, a girl should not be entrusted to hum, for he 1s not
within the prohibited degrees: Baillie, 437.

Husband as guardian.—The Court has no power under the Guardians and Wards
Act [s. 19 (1)] to appoint a guardian of the person of a minor, where the mmor 15 a married
woman, and her husband 1s not 1n the opinion of the Court unfit to be the guardian of her
person. If 1t be a rule of the Mahomedan law that a husband 1s not entitled to the
custody of s wife until she has attaimed puberty, 1t must be taken to rest on the
hypothesis that he 1s unfit by that law for that custody. If so, the C'ourt may hold
under sec. 19 of the Guardians and Wards Act that a Mahomedan husband 1s * unfit ”
within the meaning of that section to be the guardian of the pérson of lus wife until she
has attamned puberty, and may, consistently with the provisions of that section, appomnt
her mother as her guardian until she attains puberty.

259A. Custody of child-wife.—The mother of a girl who
is married, but has not attained puberty, is entitled to
the custody of the girl as against the husband of the girl (u).
See Guardians and Wards Act, 1890, s. 19,

(1) Custody of boys over seven and of girls who huve attuwned puberty.
—

260. Right of father and paternal male relations to custody of
boy over seven and of girl who has attained puberty.—The father

18 entitled to the custody of a boy over seven years of age (v),
and of an unmarried girl who has attained puberty. Failing
the father, the custody belongs to the paternal relations in
the order given in sec. 259 above, and subject to the proviso
to that section.

If there be none of these, it is for the Court to appoint a
guardian of the person of the minor,

Hedaya, 129 ; Baille, 438.

Father as guardian of s minor children—The Court has no power under the
Guardians and Wards Act [s. 19 (2)] to appoint a guardian of the person of a minor
whase father 18 living, and 18 not in the opinion of the Court ungit to be guardian of the
minor (w). A father 1s under the Mahomedan law entitled to the custody of s son
after he has completed the age of seven years, and of us daughter after she has attained
the age of puberty, but there is no rule of Mahomedan law that he 1s entitled to that
oustody even 1f he 18 unfit for1t. The Court, therefore, has power to appoint the mother
or any other person whom it thinks proper, guardian of the person of the mmor, 1f the

(W) Nur Kadvr v. Zulewkha Bub (1885) 11 Cal (v) Iduv Amiran (1886) 8 All, 322
640, Korban v. Kung Emperor (1904) 32 | (w) Besant v. Narayamah 2&lOl«t) 41 TA, 314,
Cal. 444, 324, 38 Mad. 807, 822, 24 1.C, 290,

259260
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father 1s, 1n 1ts opinion, unfit to be such gnardian. The Court 18 not bound, if the father
18 unfit, to appoint the person entitled next after lum, namely, the father’s father,
guardian of the person of the minor, for the father’s father has no legal right to the
guardianship during the lifetime of the father. The paramount consideration 1n such a
case should be the welfare of the minor. The fact that the father has married again
does not render him unfit for the guardianship of his chuld (z).

Testamentary guardian of person.—The father may, 1t seems, entrust the custody
of his mimor children to the executor appointed by his will : Baillie, 676.

(1)  Custody of illegitymate children,

261. Custody of illegitimate children.—The custody of
illegitimate children belongs to the mother and her relations
[Macnaghten, 298].

C. Guardians of the Property of a Minor.

262. Legal guardians of property.—The following persons
are entitled in the order mentioned below to be guardians of
the property of a minor (y) :—

(1) the father;
(2) the executor appointed by the father’s will ;
3) the father’s father ;

(
(4) the executor appointed by the will of the father’s
father.

Baullie, 689 ; Macnaghten, 62, 304,

Mother, brother, uncle, etc., not legal guardians.—The four guardians mentioned in this
section are heremnafter called legal guardians. 'The only relatzons who are legal guardians
of the property of a mmnor are (1) the father, and (2) the father's father. No other
relation 18 entitled to the guardianship of the property of a minor as of right, not even
the mother, brother or uncle. But the father or the paternal grandfather of the minor
may appoint the mother, brother, uncle, or any other person as his executor or executrix,
m which case they become legal guardians and have all the powers of & legal guardian
as defined 1n 83, 263 and 267, The Court also may appoint any one of them as guardian
of the property of the minor, in which case they will have all the powers of a guardian
apponted by the Court as stated 1n ss. 264 and 267A. See note 1 to s. 265 below.

The only persons that are entitled to appoint a guardian of the property of a miror
by will are his father and father’s father. Even the mother has no power to appomnt
by will & guardian of the property of her minor chuldren. A mother’s executor 1s nof @
legal guardian, nor is a brother’s executor, nor an uncle’s executor, In fact no executor,
except the father’s executor or the father's father's exeoutor, can be a legal guardian of
the property of the minor : Macnaghten, 304. As (o the powers of a leqal guardian,
see 8. 203 and 267.

z) 8 un-nigrg v Nuzam-uddin (1982) 54 | (y) Imambandy v. Mutsaddr (1018) 45 LA, 78,
All, 128, 137 1, C, 219, (*32) A.A, 216. 83-84, 45 Cal, 878, 802-898, 47 I C. 518.
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Testamentary guardian of property.—Any person appointed executor by the will
of the father or paternal grandfather of the minor becomes by virtue of his office legal
guardian of the property of the mmor. But can the father or paternal grandfather
appomnt one person lus executor and another person guardian of the property of the
minor ? It would appear that he can (z): Baille, 682.

262A. Guardian of property appointed by Court.—In
default of the legal guardians mentioned in sec. 262, the duty
of appomtmg a guardian for the protection and preservation
of the minor’s property falls on the judge as representing the
Sovereign (a).

Baillie, 689.

Appointment of guardian by Court —If there 18 no legal guardian (s. 262), the Court
may appoint any other person guardian of the property of a minor. In so doing the
Court should be gmided by what appears in the cir tances to be for the welfare of the
minor [s. 2565 (1) and (2)]. Thus the Court may appoint the mother guardian of the

property of her mior son n preference to s paternal uncle (b). The fact that the
mother 1s a pardanashin lady 18 no objection to her appomntment (c).

The Court 1s not bound to appoint paternal relations guardians of property in
preference to maternal relations. If the welfare of the minor requires it, the Court may
appomnt a maternal relation. The Court must also have regard to the wnshes of the
manor’s father. Both these grounds concurred in a case in which a brother of the father’s
first wife was appointed guaidian of the property of the minor in preference to a step-
brother of the father (d).

262B. De facto guardian.—A person may neither be a
legal guardian (s. 262) nor a guardian appointed by the Court
(s. 262A), but may have voluntarily placed himself in charge
~of the person and property of a minor. Such a person is called
de facto guardian. A de facto guardian is merely a custodian
of the person and property of the minor (e).

The expression “de facto 'gunrdmn " 18 used 1n contradistinction to ““de jure
rguardian.” Legal guardians (s. 262) and guardians appointed by the Court (s. 262A)
are de jure guardians. The mother, brother, uncle, and all relations other than the
father and father’s father are de facto guardiaps, unless they are appointed executors
by the will of the father or father’s father (s 262), or are appointed guardians by the
Court (s. 262A).

263. Alienation of immovable property by legal guardian.—
A legal guardian of the property of a minor [s. 262] has no

power to sell the ymmovable property of the minor except in
the following cases, namely, (1) where he can obtain double its

(z) Mata Dinv_ Ahmad Al (1912) 391 A 49, | (@) Ma)gamlcd Sayeed v. Ismau ('81) A.R. 66,
1 > 49

55, 34 All 213 181C 9

(@) Ima dv v, Mutsaddy (1918) 45TA 78, | (o Imambandw Mutsaddi (1918) 45 T A 73,

84, 45 Cal 878 803,47 1C S 45 Cal, 878, 804-8905, 47 IC 513,

(b) Alumdiah v, Abads (19086) 29 M hammad Ejaz v Mohammad Iftkhar

(c) Jauminéw GaMAur(lOll)SSCll 783 785, (1%32) 59 1. iA 92, 101, 7 Luck 1, 136
97,(’32) A. PC. 78,
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value ; (2) where the minor has no other property and the
sale is necessary for his maintenance; (3) where there are
debts of the deceased, and no other means of paying them ;
(4) where there are legacies to be paid, and no other means
of paying them ; (5) where the expenses exceed the income
of the property; (8) where the property is falling into
decay ; and (7) when the property has been usurped, and
the guardian has reason to fear that there is no chance of
fair restitution (f). ‘

Baullie, 687-688 ; Macnaghten, p. 64, 5. 14, pp. 305, 306.

Where minor’s title to property is sn dispute.—~The prohibition against alienation
referrod to 1n this section applies to immovable property to which the minor has an
undisputed title. It does not apply where the minor’s title to the property 1s disputed.
Thus where the father of a minor sold part of the immovable property mherted by the
munor from his mother the title to which was wn dispute, and the sale was made pursuant
to & compromise which put an end to pending Litigation, the sale was held to be binding
on the mimor as being one for the minor’s benefit (9)  As to the power of a legal guardian
to dispose of movable property belonging to s ward, see sec. 267 below.

264. Alienation of immovable property by guardian appointed
by Court-—A guardian of property appointed by the Court
under the Guardians and Wards Act, 1890 [s. 262A] has no
power without the previous permission of the Court, to mortgage
or charge, or transfer by sale, gift, exchange, or otherwise, any
part of the smmovable property of his ward, or to lease any
part of that property for a term exceeding five years, or for
any term extending more than one year beyond the date on
which the ward will cease to be a minor. A disposal of
tmmovable property by a guardian in contravention of the
foregoing provisions is voidable at the instance of the minor or
any other person affected thereby (k). Permission to the
guardian to do any of the acts mentioned above must not be
granted by the Court except in case of necessity or for an
evident advantage to the ward [Guardians and Wards Act.
1890, ss. 29, 30, 31].

Reference to arbitration by guardian appointed by the Court.—There are dicta of tha
High Court of Allahabad to the effect that a guardian appointed by the Court may
refer to arbitration without the permission of the Court disputes as to the distribution
of smmovable properties of the minor’s father, but that it 1s an irregulanty 1f the guardian
makes a reference without the * opinion, advice or direction” of the Court under sec, 33

¢f) Imambandi v Mutsadd, (1918) 46 1A 78, 34Mad. 627, 8 1C. 1098, =~
91,45 Cal 878, 471. C 5185 Hurbay v. (9) Kalv Dutt v. Abdul Al (1888) 16 Cal. 627, 16
Harape (1806) 20 Bom 116, 121, Kal A, 96,
Dutg v Abdul Ali (1888) 16 Cal 627, (h) Solema Bur v Hafez Mahcmmad (1927) 54
16 LA 96, Thottols v. Kunhammed (1910) Cal 687, 104 1.C' 833, (‘27) A.C. 886.
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of the Act. There is no indication 1 the ]udgment a8 to the consequences of such an
irregulanty (i).

As to the disposal of movable property by a guardian appointed by the Court, see
Bec. 267A below.

265. Alienation of immovable property by de facto
guardian—A de facto guardian [s. 262B] has no power to
transfer any right or interest in the smmovable property of the
minor. Such a transfer is not merely voidable, but void (j).

1. Mother, brother, uncle, etc., as de facto guardians.—The mother, as has already
been stated, 18 not the legal guardian of the property of her minor chuldren (see note
to sec. 262). She 1s merely a de facto guardian—a bare custodian of their property, and
has no power to sell, mortgage, or otherwise deal with immovable property belonging
to them. As stated by thewr Lordships of the Privy Council in Imambands v.
Mutsaddi k), which is the leading case on the subject, ‘‘ the mother has no larger powers
to deal with her minor child’s property than any outsider or non-relative who happens
to have charge for the time bemng of the infant.” A sale, mortgage, or any other
transfer by the mother 18 wholly void (). The same remarks apply to a brother, uncle,
and other relations. An alienation by a brother (), uncle (n), or any other relation of
the minor’s immovable property 1s wholly void. If the alienee 1s let into possession of

the property, lus possession, so far as regards the minor’s ghare, 18 no better than that
of a trespasser (o).

The next question to consider 18 whether a sale or mortgage made by a de facto
guardian 18 binding on the minor, if 1t was made to satisfy a mortgage or other debts
of hus father or other person from whom he acqures the property. In Mata Din v.
Ahmad Al (p), s Mahomedan executed a mortgage of his immovable property. He
then died leaving a will by which he bequeathed the property to his four grandsons,
one of whom was a mimor, 1n equal shares subject to equal obligations in respect of his
debts. After his death the three elder grandsons sold the mortgaged property including
the muinor’s share to the mortgagee to satisfy the mortgage debt and other debts of the
deceased. It was Leld by the Privy Counail that the sale, though made to satisfy the
debts of the deceased, was not binding on the minor, and that he was entitled to redeem
hus one-fourth share of the mortgaged property. In a Lahore case (g), a Mahomedan
executed a mortgage of his immovable property in favour of A. He then died leaving a
widow and minor children. The widow borrowed Rs. 3,000 from B, out of which she
pad Rs. 2,500 which was the amount due to 4 under s mortgage, and mortgaged the
same property to B. The balance of Rs. 500 was applied by her towards the mamn-
tenance of the children. The mortgage was for & term of 60 years, and B was let into
possession. B spent Rs. 400 1n improving the property. The children afterwards
brought a swit against B to recover possession of their share of the property. It was
held that the mortgage of the children’s share was void, but the mortgage was set aside

) (1) Savd-un- gac;a v. Rugawye Bun (1931) 53 A1l | Imambandz v Mutsaddy (1018) 45 IA 7s,
428

C. 201, ("S1) A 5 Cal 878, 47 IC. 613, Muha
0) Imambmldtv Hu«tsa 1(1918) 451A 73,46 Shaﬁ . Mst. Ralsum Biby (1923) 4 Lah
R AT I A
At(l Ahmad A, supra ; Fauh Din
wahua v. Farz (1928) 0 Leh 33, 108 | (W) ”‘é“‘aﬂmu. Singh (1029)” 10" Lah. 985,
IC 305 ('2 ) AL, 115 [suit to set asido 118 1. ©. 227, ( %)A L 810

:H: n::k;l; thl;yng?tﬁltﬁ;nliogo{yaag? s‘é’é (r) Nuam-ud-din v_Anandy (1806% 18 All, 373
also Moulvi Abu M V. Amial Karom | (0) Imambands v. I“‘,;g“’gg's (909413" P Cl 513
(maa) 15 TA. 220 [nle by mother— 02-03, 45 Cal. 8
pse of time—acquiescence). 1. 878, 894, (7)) }MDIZ) 89{‘3 49',%' ;tl!r 2}'!: (1‘.%2!0? 7071(1"‘
(k) (1018) 45 IA 73, 88, 45 Ca , 35 o 10.25 oty AL
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conditionally upon the children paying to B the amount by which they had benefited,
namely, Rs. 2,500+ Rs. 500+ Rs. 400=Rs. 3,400. This decision probably goes too far,
and may require reconsideration.

2. Limutation for suit to set aside transfer of property by de faclo quardian.—Art. 44
of Sch. I of the Limitation Act, 1908, prescribed a period of 3 years within which & ward
who has attained majority may sue to set aside a transfer of s property made by his
guardian, the time running from the date of the ward’s majonity. Thus article applies
to a transfer by a lawful guardian, and not one by a de facto or unauthonzed guardian.
The article that apphes to a transfer by a de facto guardian 18 art. 144 read with
sec. 8 of the Act. Art. 144 deals with immovable property, and prescribes a period of
12 years from the time when the possession of the defendant hecomes adverse to the
plamtiff (r).

3. Reference to arbitration by de facto guardian —The principle of the Privy Council
decision 1n Imambands v. Mutsaddy referred to innote 1 above has been apphed to a
reference to arbitration by a de facto guardian. Such a guardian has no power to refer
to arbitration disputes as to the distribution of 1mmovable properties of the ‘minor’s
father, and the minor 18 not bound by an award made on such a reference. Nor does
the subsequent appointment of the de facto guardian as guardian of the minor under
sec. 10 of the Guardians and Wards Act, 1890, make the award binding upon the minor
in the absence of evidence that the Court approved of the reference (s).

4. Continuance of partnership business.—It has been held, following the principle
of the ruling 1n the Privy case of Imambandr v. Mutsadds referred to i note 1 above,
that where the father of a minor was a member of a firm which owed a rice mill and
carried on rice milling business, the mother has no power to enter into an agreement
with the surviving partners on behalf of the minor to continue the partnership
business. Such an agreement 15 void (¢).

As to the powers of a de facto guardian to deal with the movable propert) of the
minor, see sec. 268 below.

266. Agreement by guardian for purchase of immovable
property for his ward—Neither the guardian of a minor
nor the manager of his estate is competent to bind the minor
or his estate by an agreement for the purchase of immovable
property. Such an agreement is void (u).

[4, the manager of the estate of a minor, B, agrees to purchase from C' immovable

property on behalf of B. The agrecment 15 voud, and neither B nor € can sue for specific
performance of the contract.] !

267. Power of legal guardian to dispose of movable
property—A legal guardian of the property of a minor
[s. 262] has power to sell or pledge the goods and chattels of
the minor for the minor’s imperative necessities, such as
food, clothing, or nursing (v).

(r) Mata D v Ahmad Ah (1912) 39 T A 49, ) Khorueany v. Adcha (1928) 6 Rang 198, 110

4 Al 213,1 18 349, ('28) A R. 1
(O] Mohammad Kaz v Mohammad Iftikhar | (w) M Sarwar;an v I«‘akhmd}m (1912) 30
(1932) 60 I 9‘2 7 laok 1, 136 1C. 97, TA 1,30Cal 232,131C 3

(*33) - Mohswddm v K. (v) Imambandl v, Mutsadd: (1918) 45 TA 73,
Ahmed (19‘20) 4: Cal 718, 57 1.C 945 86-87, 45 Cal. 878, 895-896, 47 IC. 513,
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267A. Power of guardian appointed by Court to dispose of
movable property.—A guardian of the property of a minor
appointed by the Court [s. 262A] is bound to deal with
movable property belonging to the minor as carefully as a man
of ordinary prudence would deal with it if it were his own
[Guardians and Wards Act, 1890, s. 27].

268. Power of de facto guardian to dispose of movable
property.—A de facto guardian [s. 262B] has the same power
to sell and pledge the goods and chattels of the minor in his
charge as a legal guardian of his property (w).

(w) Imambandy v. Mutsadds (1918) 451 A, 78, 86-87, 45 Cal 878,805-808, 47 L.C 513

Ss.

267A, 268
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CHAPTER XIX.
MAINTENANCE OF RELATIVES.

268A. Maintenance defined.—* Maintenance ” in this

Chapter includes food, raiment and lodging.
Baillie, 441.

269. Maintenance of children and grandchildren.—(1) A
father is bound to maintain his sons until they have attained
the age of puberty. He is also bound to maintain his daughters
until they are married. But he is not bound to maintain his
adult sons unless they are disabled by infirmity or disease.
The fact that the children are in the custody of their n.other
during their infancy (s. 256) does not relieve the father from
the obligation of maintaining them (). But the father is not
bound to maintain a child who is capable of being maintained
out of his or her own property.

(?) If the father is poor, and mcapable of earning by his
own labour, the mother, if she is in easy circumstances, is
bound to maintain her children as the father would be.

(8) If the father is poor and infirm, and the mother also
is poor, the obligation to maintain the children lies on the
grandfather, provided he is in easy circumstances.

Hedaya, 148 ; Baillie, 459-462. A daughter when married passes into her husband’s
family, and there 1s no obligation on the members of her natural family to maimntain her,
not even 1if she 18 divorced (y).

Rught to maintenance: how long o continues.—The effect of the Indian Majority
Act, 1875, so far as Mahomedans are concerned, 18 to extend the minonity of a person
until he has completed the age of 18 years, except in matters of marriage, dower and
divorce. In respect of these matters a Mahomedan 1s entitled to act when he attains
the age of majonty under the Mahomedan law. That age is reached when he attains
puberty, that1s, when he completes the age of 15 years. Sir Roland Wilson considers that
since maintenance 18 not of one of the excepted subjects, the age of mimority for the
purpose also of maintenance must be deemed to have been extended until the age of
18 years [Anglo-Muhammadan Law, ss. 140, 142). This view, 1t 15 submutted, 18 not
correct. The effect of the Indian Majority Act 1s to extend the period of sncapacity to
act 1n matters other than the three mentioned above, e.g, contracts, wills, gifts, wakfe,
ete. It 18 not to enlarge the duration of a right or of the corresponding duty. The
children, therefore, of a Mahomedan have no nght to mamntenance after they have
attaied the age of puberty, nor 1s there any obligation on the parents to mamtam them
after that age, except, as stated above, 1n the case of a son who 1s disabled by infirmity
or disease,

(x) Emperor v Ayshabar (1904) 6 Bom LR Memon case).
536, Mahomed Jusab V. Hap Adam | (y) Pakrwchy v Kunhacha (1913) 86 Mad, 385,
(1018) 37 Bom. 71, 15 I C. 520 [a Cutchi 18 IC. 236,
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270. Maintenance of parents.—(I) Children in easy cir-
cumstances are bound to maintain their poor parents,
although the latter may be able to earn something for
themselves.

(2) A son, though in straitened circumstances, is bound
to maintain his mother, if the mother is poor, though she may
not be infirm.

(8) A son who, though poor, is earning something, is
bound to support his poor father who earns nothing.
Hedaya, 148 ; Bailhie, 465, 466.

270A. Maintenance of grandparents.—~-A person is bound
to maintain his paternal and maternal grandfathers and
grandmothers if they are poor, but not otherwise, to the same
extent as he is bound to maintain his poor father.
Baalhe, 466.

271. Maintenance of other relations.—Persons who are not
themselves poor are bound to maintain their poor relations
within the prohibited degrees in proportioun to the share which
they would inherit from them on their death.

Baullie, 467.

bra. Statutory obligation of father to maintain his children,—
If a father, who has sufficient means, neglects or refuses to
maintain his legitimate or illegitimate children who are unable
to maintain themselves, he may be compelled, under the
provisions of the Code of Criminal Procedure, 1908, to make
a monthly allowance not exceeding one hundred rupees, for
their maintenance.
See the Code of Criminal Procedure, 1898, s. 488 as amended by s. 131 of the Code of
Crimmal Procedure (Amendment) Act, 1923 (XVIII of 1923). 1f the cluldren aie

legitimate, the refusal of the mother to surrender them to the father 18 not a ground
for refusing an order of maintenance (z):  See s. 261 above.

273. Maintenance of wives.-- See ss. 213 to 215 above.

(2) Karwudan v Kayat Beeran (1895) 19 Mad, 461,

270-273
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The references throughout are to pages.

Abu Hanifa,
founder of Hanafi school, 15.

Abu Yusuf,
disciple of Abu Hanifa, 15, 52, 54.

Acknowledged kinsman,
when inhernits, 73.
Acknowledgment : See Parentage.
Acts (Regulation)—
Adnﬁnistrgtor-Geneml’s Act (3 of 1913),
25.
Ajmer-Merwara Regulation (3 of 1877),
6.
Bengal Act (12 of 1887), 4.
Bombay Regulation (4 of 1827), 5.
Bombay Regulation (8 of 1827), 25.
Burma Laws Act (13 of 1898), 7.
Ce;ltral Provinces Laws Act (20 of 1875),

Charitable Endowments Act (6 of 1890),
156.

Civ1} Procedure Code (5 of 1908), 156.

Contract Act (9 of 1872), 4.

Cutchi Memons Act (46 of 1920), 10.

Indian Succession Act (39 of 1925), 16,
17, 24, 25,

Madras Civil Cousts Act (3 of 1873), 5.
Mussalman Wakf Validating Aot (6 of
1913), 146.
—Act (42 of 19233, 153,
—Act (32 of 1930), 147.
N.-W. Frontier Regulation (7 of 1901),6.
Official Trustees Act (2 of 1913), 156.
Oudh Laws Act (18 of 1876), 7, 158.
Probate and Admimstration Act (56 of
1881), 17.
Punjab Laws Act (4 of 1872), 6, 158.
Religious Endowments Act (20 of
1863), 156,
Succession Certificate Act (7 of 1889), 24,
Ubury Laws Repeal Act (28 of 1855), 4.
Administration,
Enactments relating to, 25.
general Rules of, 16,

Adminigtration suit,
by an heir, 18.

Administrator,
suits against, 20.
vesting of estate in, 17.
Adoption,
not recognized in Mahomedan Law, 220.
Agreement,
enabling wife to leave husband, 188-189.
for future maintenance, 187-188.
separation, invalid, 209.

of estatc by hewr, for payment of

debt, 23.
talak by, 206.
Allenation of share,

by heir, before dustribution of estate
18-20.

for payment of dobts,
23.

18-20,

Apostasy,
and dissolution of marriage, 209,
and guardianship for marriage, 185.
and guardianship of person, 224,
and inheritance, 31.
Aunt,
maternal, is D. K. of 4th class, 52,
paternal, is D. K. of 4th class, 52.
Bastard,
right of, to inherit, under Shia Law, 97.
Sunni Law, 74.
Bequest,
alternative, 104.
consent of heirs to, 102,
« contingent, 104,
for pious purposes, 102, 103.
implied, 105.
in excess of one-third, 101-102.
i futuro, 104,
of remainder, 101,
revocation of, 104.
. by subsequent will, 105,
implied, 105.
subjeet of, 104,
to heirs, 99, 101.
to heirs and non-heirs, 101, 102.
to unborn persons, 103,
See Legacy.
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Birthright, .
not recognized in Mahomedan law, 28.

Bobras, of Bombay, are Shias, 11.
Sunni, of Gujarat, law governing, 11.
Brother,
consanguine, is a residuary, 40A.
» daughter of, is DK, of
3rd class, 51.
» son of, is a residuary, 40A
daughter of, is distant kindred of third
class, 51.
full, is & residuary, 40A.
full, son of, is a residuary, 40A.
uterine, is a sharer, 33A.
uterine, children of, are D.K. of third
class, 51, 61.

Conjugsl rights,

defences in suit for restitution of, 188-
189,

right to sue for restitution of, 188,

Conversion to Mahomedanism,
effect of, on rights of inheritance, 9.
on marntal rights, 8.

Converts,

well known sects of, 9, 10.
Costs,

of wife, in a swit for divorce, 211.

Creditor,
suit by, against heirs, 20.
exeoutor or administrator, 20.
Custom, 4, 5, 6, 7.

of prostitution, not recognized, 6.
of succession, when enforced, 5.

Cutchi Memons,
Cutohi Memons Act, 10.
of Bombay, are Sunnis, 12,
succession among, governed by Hindu
law, 9, 10.
testamentary power of, 10.

Cy pres,
doctrine of, 135.

Daughter,
children of, are distant kindred of first
class, 51.
when a shager, 33A.
when a residuary, 40A.

INDEX.

Death-illness (Marz-ul-maut),
acknowledgment of debt in, 108.
conditions necessary for gift in, 108.
gift made in, 107.
wak{, made 1n, 136.
what is, 107. ~

Debt,
effect of acknowledgment of, during

death-illness, 108.
liability of heirs for, 20.
payment of, by heirs, 23-24. .
recovery of, due to deceased, 24-25.
what is, 24.

Device,
to get over doctrine of Mushaa, 221,
pro-emption, 173.
Devolution,
of inheritance, 17.

Distant kindred,
defined and classified, 51-52.
difference between Imam Muhammad
and Abu Yusuf, 52-53.
four classes of, 51-52.
See Inheritance.

Divorce, \
agreement for future separation, 209.
apostasy, and, 209.
effects of divorce, 211-213.

cohabitation becomes unlawful, 212.
dower, becomes payable, 211.
inheritance, mutual right of, cease,
212.
khula and mubara’at, 208.
remarriage of divorced couple, 212-
213.
right to remarry, 211.
forms of, 202, 209.
husband, by, 202.
impotence of husband and, 209.
judicial, at suit of wife, 209, 210.
li’an (imprecation), See Li’an.
stipulation by wife, for right of, 206.
talak, See Talak.
wife’s costs in proceedings for, 211.

Dower (Mahr),
amount of, 190.
contract of, may be made &y father,
191.
¢ deferred,” 191,
defined, 190.
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Dower (Mahr)—ctd.
ﬁ‘tther of minor, liability of, 191.
is unsecured debt, 193-194.
kharch-i-pandan, 201.
limitation, period of, for recovering
192-103. '
marriage, may be fixed after, 191.
non-payment of, effect of, 193.
on divorce, 211.
payable before legacies as a debt, 193.
‘ prompt,” 191,
“* proper,” 191.
remission of , by wife, 192.
specified, 190.
widow’s right of retention for, 194-195.
gives no title, 196,
hability to account, 197.
not analogous to mortgage, 195-196.
no right of retention during marriage,
197.
no right to alienate, 197.
possession, no bar to swmt for dower,
200.
suit by heirs for shares against widow,
200-201.
sui4 for possession, on being dispossc-
ssed, 200.
whethor horitable or transferable,
198-200.

Eldest son,
rights of, under Shia law, 97.

Endowments,
law relating to administration of, 156.

Equity and good conscience,
rules of, 2, 15.

Escheat,
under Shia law, 96.
under Sunni law, 77-78.

Estate (of a Mahomedan),

debts due to, how recoverable, 24.

devolution of, 17-18.

distribution of, 20.

enactments relating to administration
of, 26.

how administered, 16.

vesting of, in executor or administrator,
17.
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Executor,
legal guardian of minor’s property, 226.
non-Mahomedan can be, 106.
powers and duties of, 108.
vesting of estate in, 17.

False,
grandfather defined, 33.
grandfather is a distant kindred of
second class, 51.
grandmother defined, 33.
grendmother is a distant kindred of
second class, 51.

Family settlement,
hife interest by way of, 28,

Fatawa Alamgiri (Baillie),
authority of, 98.

Father,
as a sharer, 33A.
as a residuary, 40A, 42-43.
may inherit both as sharer and residu-
ary, double capacity, 42-43, 45.

Father’s father,
See True.

Father’s mother,
is a sharer, 33-A.

Fosterage,
is a ground for prohibiting marriage,
179.

Funeral expenses,
payment of, is first charge upon the
estate, 16.

Gift (Hiba),

acceptance of, 113.

actionable olaims, of, 110.

capacity to make, 109,

creditors, to defraud, 109.

death-illness during, 107,

defined, 109.

delivery of possession, 113.
burden of proof in case of, 114.
constructive, 114.
mutation of names, 114.
subsequent, 114,

how effected in case of—
actionable claims, 117,
bailees, 118-119.
immovable property, 115-1186.
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Gift (Hiba)—ctd..
husband by, to wife, 116.
where donor in possession, 115.
where in occupation of tenants, 115.
where donor and donee both, reside
in, 116,
incorporeal property, 117.
minor children, 118.
minors generally, 118,
donor’s power, extent, of, 109-110.
equity of redemption of, 110-111.
essentials of, 113.
incorporeal property, of, 110.

kunds of—

areeat, 129.

contingent, 122.

death-bed, 107, 108.

gift wn futuro, 121.

gift to two or more donees, 121.

gift with a condition, 122,

gift over, 124,

hiba-bil-iwaz, 126-128, q.v.

hiba-ba-shart-ul-vwaz, 128-129, q.v.

sadagah, 129.

distinguished from wakf, 129.

Shia law as to, 121.
life-estates, 122-123.

Shafei law, 123,

Shia law, 123.
maii(;ngtenance for. to doneo and his heirs,
Marumakkatayam law, 130
Marz-ul-maut, (See Death-illness )
Mushaa, of (See Mushaa).
possession, 113, 115, 117.

constructive, 114.

property held adversely to donor,
111-112.

registration, 113.

relinquishment of ownership by donor
113.

restraint against alienation, in, 123.
mutation of names, 114.

revocation of, 124-126.
Shia law, 126,

Tawazhi, to, 130,

trust, gift through the medium of, 114-
115, 123

unborn’ person, to, 109.

writing, whether necessary for a, 112.

Girasias, Molesalam,
law relsting to, 9.

Grandfather,
See False ; also True.

Grandmother,
See False ; also True.

Guardians fof marriage,

apostasy of, 185.
persons entitled to be, 184-185.

Guardians of person and property, 221-
231.
age of majority, 221.
agreement for purchase on behalf of
minor, 230.
alienation of property, immovable, by
guardian appointed by Court] 227.
de facto, 229,
legal, 228.
alienation of property, movable by
guardian appointed by Court, 230.
de facto, 231.
legal, 231.
appointment of guardian, 221-222,
application to Court, for, 221.
apostasy, and, 224.
arbitration, reference to, by de facto
guardian, 230.
Court, power of, to make orders as to,
221.
matters to be considered by, in
appointing, 222
custody of minor, child-wife, 225.
father’s right to,*225.
female relations when disqualified for,
223-224.
husbahd’s right, to, 225.
illegitimate children, of, 226.
mother’s right to, 222-223.
de facto guardian, 227.
Guardian and Wards Act, applicabi-
lity to, 222, 228.
guardian of, person, 222-226.
property, 226-231.
appointment by Court, 221-227.
legal guardians of property, 226.
alienation, by, 227-228.
limitation of smit to set aside aliena-
tion by de facto guardian, 230.
best,smenmry, 226-227.

Halal Memons.

law governing, 10.
of Bombay, are Sunnis, 10,



INDEX.

Hanafi law,

general rule of interpretation of, 14-15.
of inheritance, 32-74.

Hedaya.

authority of, 98.
observations of Mahmood, J.,, on
Hamlton’s, 20.

Heirs,

administration swut, 18.

alienation by, for payment of debts, 20.

bequest to, how far valid, 99-101.

classes of (Hanafi), 32.

hability of, for debts, 20.

primsry, 47.

nght of, te alienate share before distri-
bution, 18-20.

nght of, to ahienate share for payment
of debts, 23-24.

suits against, by creditor, 20-23.

tenants-in-common, 18,

List of heirs—8unnl Law.

aunt, full pat, 18 D. K, 4thcl, 66
aunt, cons. pat.,, is D. K, 4th cl,
66.
aunt, ut. pat, 18DD. K, 4th cl, 66.
aunt, full mat, is D. K., 4th cl, 66.
aunt, cons mat., 18 D. K., 4th ¢l , 66
aunt, ut. mat, 18D, K, 4th cl, 67
aunt, children and grandchildren of,
are D K, 4th cl, 69.
brother (full) 18’ res , 404, 43.
brother’s (full) son 18 a res , 40A.
brother’s (full) son’s h.l. s.1sares,

40A.
brother’s (full) daughter 1s D. K
3rd cl., 61.

brother’s (full) son’s daughter 18 D
K, 3rd cl, 61.

brother’s (full) daughter’s children
are D. K., 3rd ¢l , 61.

brother (cons.) is a res., 40A.

brother’s (cons.) son is a res., 40A.

brother’s (cons.) son h. 1. 8.is a res,

40A.
brother’s (cons.) daughter is D. K,
3rd cl., 61.

brother’s (cons.) son’s dayghter is
D.K), 3rd cl, 8l

brother’s (cons.) daughter’s child-
ren are D. K, 3rd cl,, 61,
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Helrs—ctd.

daughter as a sharer, 334, 36-37-
with father, 42-43, 45.
sister (full), 404, 43-44,
daughter as a res., 40A, 40-41.
daughter’s children and grand-children
are D. K., 1st cl, 54.
exclusion of, by custom or statute, 31.
under Watan Act, 31.
father as a sharer, 334, 34.
father as a res , 40A, 42-43, 50.
father as both sharer and res., i.e,,
‘double capacity,’ 42, 43, 45,
father’s father as a res., 324, 43, 50,
father’s father as both sharer and res.,
42, 43, 45.
father’'s mother is a sharer, 33A,
35-36.
father’s brother. See below Uncle.
father’s sister. See above Aunt.
grand-father (true) as sharer, 33A,
35-36.
grand-father(true) as res , 4CA, 43, 50.
grand-father (true) as sharer and
residuary, 42, 43, 45,
grand-mother (true) as sharer, 33A,
35-36.
husband 18 a sharer, 334, 34.
mother is a sharer, 33A, 34-35.
mother’s father is D. K, 2nd cl., 59,
mother’s mother is a sharer, 33A.
sister as a sharer, 33A, 37-38.
sister as res , 39A, 44,
(full) with daughters and son’s
daughters, is a res., 40A, 43-44.
son 18 a res., 40A, 4041,
son’s son 18 a res , 40A, 41-42,
son’s daughter as a sharer, 334, 36-37.
son’s daughter as res., 40A, 4142,
son’s son h. 1. 8. as res., 40A, 41-42,
son’s daughter h.l.s. as a sharer,
334, 36-37.
son’s daughter h. L. 8. a8 a res., 40A,
41-42,
son’s daughter’s children are D. K.
of 1st el., 54.
uncle (full pat.) is res., 40A.
uncle (cons. pat.) is res., 40A.
uncle’s (full pat.) son h. 1. s, as res,,
40A.
uncle’s (cons. pat.) son h. L s, as res.,
40A.
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Helrs—ctd.
uncle’s (full pat.) daughter as D. K.,
4th cl., 69.
uncle's (cons. pat.) daughter as D.
K., 4th cl., 69.
uncle (ut. pat.) is D. K., of the 4th cl.,

unecle’s (ut. pat.) children are D. K.,
4th cl., 69.

uncle (full mat.) D. K., 4th cl., 67.

uncle (cons. mat.) D. K., 4th cl, 67

uncle (ut. mat.) D. K., 4th cl,, €7.

uncle’s (full mat.) children are D. K.,
4th cl., 69.

uncle’s (cons. mat.) children are D. K ,
4th cl., 69.

uncle’s (ut. mat ) chuldren are D. K,
4th cl., 69.

wife is a sharer, 33A, 34.

List of heirs—8hia Law.

aunt, 89-92,

aunt’s children, 92.

brothers, 83-85, 96.

brother’s descendants, 85-89.

daughter, 79, 81, 96.

father, 79, 81.

grandchildren, 81.

grandparents, 84, 89.

husband, 78, 94.

illegitimate children, 97.

mother 79, 81, 95.

remote lineal descendants, 82.

sister, 83-85, 96.

sister’s descendants, 85-87.

son, 81, 97

uncle, 89-92.

uncle’s children, 92-93.

wife, 79, 94, 97.

Hiba,
See Gift.

Hiba-ba-shart-ul-iwaz, 128-129,
defined, 128.

Hiba-bil-iwaz, 126-128.
adequacy of consideration, in, 127-128.
defined, 126,
intention to transfer in praesents, in, 128.
life interest by way of, 28.
¢ true,’’ 128,

Homicide, ,
as a Lar to succession, 31.

INDEX.

Husband,
is a sharer, 33A.
See also Return, doctrine of.

Iddat,
maintenance during, 187.
marriage during, void, 177, 180.
talak, on, 205.

Illegitimate child, see Bastard.

Imam Muhammad,
disciple of Abu Hanifa, 15, 52.

Increase (aul),
doctrine of, in Sunni law, 38-40.
doctrine of, not recognised by Shia
law, 96.

Inheritance,.
birth-right, 26
devolution of, 17.
exclusion of daughters, from, by custom
or statute, 31.
general rules of, 26-31.
homicide, effect, of on, 31.
impediments to, 31.
kinds of estate :—
joint famuly, 30, 31.
Iife estate, 27.

representation,
recogmized, 18.

8pes succesgions, 27,
vesting of, 30.
vested remainder, 27,

principle of not

Inheritance—Hanafi law,

distant xindred, 4 classes of, 51-52.

Class I : (descendant. of deceased). 54.
allotment of shares, amongst, 54.
order of succession, amongst, 54.
rules of exclusion, 63.

Class 11 : (ascendanis of deceased)
order of succession, 59-60.

Class 111 : (descendants of parents)
allotment of shares, amongst, 62-6¢
order of succession, 61.
rules of exclusion, 60-61.

Class IV : (deacendants of grandparents).

order of succession, 66-67.
tabl) of uncles and aunts, 72.
uncles and aunts, succession amongst,
87-68.
descendants of amongst, 69-71.
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Inheritance—Sunni law—ctd
pecial rules of on amongst,
71.
acknowledged kinsman, 73
bastard, 74.
crown, 74.
escheat, 74.
heirs, classes of, 32
increase, doctrine of, 38
missing persons, 74,
step-children, 74.
successor by contract, 73.
umversal legatce, 73.
residuaries, defined, 40.
if none, residue reverts to sharers,
47-50.
table ofy 40A.
sharers, who are, 33.
table of, 33A.

Inheritance—Shia law,
distribution of property in, 77-78.
escheat, 96.
heirs, classes of, 75-76
heirs, of first class—
rules of succession, 81-83
heirs, of second class—
brothers and sisters without any
ancestors, 84-85.
brothers and sisters, descendants
of, without any ancestor, 85-87.
general rules of succession, among,
83.
grand parents, h. h s with brothers
and sisters or their descendants,
87-89.
grand parents, h h.*s without
brothers or sisters or their des-
cendants, 84,
heirs, of third class—
descendants of, 92-93.
order of succession, 89-90.
other heirs, 93.
uncles and aunts, 90-92.
husband and wife, 76-77.
ncrease, doctrine of, not recogmazed,
96.
representation, principle of, 78.
residuaries, 77.
return, doctrine of, (See Retyrn).
right %f particuler individuals to
whent :
childless widow, 97.
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Inheritance—Shia law—ctd.
eldest son, 97.
llegitimate child, 97.

stirpital succession, 80.

8 on among d

table of sharers, 79.
Interpretation,

ancient texts, 15.

equity rules, 15.

general rules of, 15.

Koran, 14.

precepts (traditions), 14,
Jactitation of marriage,

swit for, 189.

Joint family and Jolnt family business,
how far recognized amongst Maho-
medans, 30.

Justice, equity and good conscience,

principle of, when to be applied, 2, 15
Khojas,

law relating to Succession and Inherit-

ance amongst, 9.

Sect of, 18 Shia, 12,

Koran,
interpretation of the, 14.

Legacles,
abatement of, 103.
lapse of, 104.
revocation of, 104-105.
subject-matter of, need not be in exist-
ence at the time of execution of
will, 104,
See Bequest.
Legatee, universal,
right, of, to inhemnt, 73.
Legitimacy. See Parentage.
Letters of administration,
expenses of, how borne, 16.
when necessary to obtain, 24, 106

Li’an,—(Imprecation)
defined, 210.
retractation of charge, 210.
separation, no, until decree, 210.
when wife not major, and, 210.

Life-estate,
condition 1n nature of trust, by, 123.
famly settlements, by, 28.
aift of, 27-28, 122, 123.

dants, 80-81.
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Life-estate —ctd
hiba-bl-wwaz, by, 28.
how far recogmzed, 27
Shia law, 28
Sunni law, 27
wakis, by, 28, 139, 140
Limitation,
for recovery of share, 18.
suit by heirs, 18
swip for dower, 192.
suit for pre-emption, 172
where alenation of wakf property
unauthorized, 152.
Lubbais (of Colmbatore),
succession among, 11.
Mahomedan,
defimtion of, 8.
sects and sub-sects, 12
Mahomedan Law,
administration of —
Ajmer-Merwara, 6
genweadly, 1.
in Benga}, U. P. and Assam, 4.
in Burmah, 7.
n Central Provinoes, 7.
in Oudh, 6
in Presidency Towns, 3.
n Punjab and N.-W., ¥. Provinoce, 6.
in Muffasal of Bombay, 5.
1n Muffasal of Madras, 6.
apphcation, extent of, of, 1
interpretation, of, 14.
of crimes, 1, 2,
of evidence, 1.
sources of, 14.
Mzhomedanism,
convorsion to, 8, 9.
defined, §.
Mahr, (See Dower),

Maintenance,
agreement, for future maintenance, 187-
188, 209, [s. 238].
defined, 232,
of children and grandchildren, 232.
of parents and grandparents, 233.
of poor relations, 233
of wife by husband, 187.
on divorce during ddat, 187.
order for, 187,
Malikl Law,
presumption of legitimacy, 215.
statutory obhigation of father, for, 233.

INDEX.

Marriage,

batil (vord), 176.

between persons of different sects, 13,
178.

breach of promise of, 189

capacity, for, 175.

contract, who may, 175.

condsent obtained by force or fraud, 175

defined, 175.

distinetion between, vord and 1rregular,
180.

divorce, (see Divorce).

dower (mahr). See Dower

duning iddat voud, 177.

essentials of, 175.

fasd (irregular), 176.

fosterage, prohibition on ground of, 179.

guardians for, 184-185.

husbands, plurality of, 176.

1ddat, marnage with woman undergoing,
177.

irregular (fasid), effects of, 181.

jactatation of, swit for, 189

judicial procedings 1n, 188.
breach of promise, 189.
cruelty, 188.
expulsion of husband, from caste, 189.
false charge of adultery by husband,

189.

Jactitation of marriage, 189.
nom~peyment of prompt dower, 189
regarding agreement for separate
residence of wife, 183-189.
restitution of conjugal mghts, 188.
kitabi, kitabia, marnage, with, 178.
lunatics, of, 175, 186.
mamtenance of wives See Maintenance.
marriage of, brought about by,
father or grandfather, 185-186.
other guardians, 186
minors cannot contract, 184.
muta, 183
polyandry not allowed, 176.
presumption of, 182.
prohibition of, on account of—
affinty, 179
consanguinity, 179.
fosterage, 179.
\mla.z(ful conjunction, 179.
proposal and acceptance, 175.
puberty, option of, 186.
registration, of, 176.
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Marriage—ctd
rehigion, difference of, 178.
Sqheh, (vahd), 181
repudiation of, effected of, 186.
retirement, vahd, 178.
sects, between persons of different, 12,
178
Sunmis and Shias, between, 13, 178.
valid, (sahih), effects of, 181.
voud, (batil), effects of, 181.
wife’s sister, marriage with, 180.
witnesses, 176
wives, number of, 176
women who cannot be lawfully joined
together as wives, 179
See also Agreement, Apostasy, Conjugal
nights, Davorce, Dower.
Marumakkatayam law,
effect of, on donees of gift, 130.

Marz-ul-maut,
See Death-1llness.

Minority,
age of, according to Mussulman law, 221
and guardianship of marrage, 184-186
and guardianship of person, 222.226
and guardianship of property, 226-231
Missing persons,
right of, to inhent, 74
Molesalam Girasias (of Broach),
succession among, governed by Hindu
law, 11
Mosque,
1ght of every Mahomedan to enter a
pubhc, 154-155.
wakf of mushaa for a, invahd, 132.
Mother,
18 a sharer, 33A.
Mother’s mother,
18 a sharer, 33A.
Mushaa,
defined, 119
device to get over, 121.
doctrine of, not apphcable to transfers
for consideration, 121.
gift of,
where property divisible, 119-120.
indivisible, 119,
Shia law of, 121.
wakf of, 132.
Muta, 183

|
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Mutawalli,
accounts, duty of, to file, 153-154.
appointment of,
by arbitration, 147.
congregation, 150.
Court, 150.
generally, 149.
lineal descendants, 150.
on death-bed, 151.
who may be appointed, 148.

Court, power of, as to appointment, 150,

procedure to obtain sanction of, to
sell or mortgage, 161-162.

to confirm sale or mortgage by, 151.

female, as, 148.

limitation for suit against, 152, 154
attachment of, 154.

office of, not hereditary, 161.
transferable, 154.

power of—
to increase salary or allowance of
officers and servants, 152-153.
to lease, 152
to sell, 151.
to mortgage, 151.
removal of, 154.
remuneration of, 153.
sect (or religion) of, difference of, 148.
suit for possession by, 147.
unauthorized alienation of
by, 152.
who may be appointed, 148.

Parentage, 214-220.

acknowledgment of paternity, 216.
age of parties, in, 219
burden of proof of, and, 218-219.
conditions of valid, 218-219.
express or imphed, 217.
inheritance, right of, 1n, 219.
mntention to confer status of legiti-
macy 1n, 219.
wrrevocability of, 220.
legitimacy, and, 216.
offspring of formcation, and, 219.
repudiation of, 219.
adoption, not recognized, 220.
establishment of, 214-216.
legitimacy, when presumed, 215, 216.
distinction  between Mahomedan
Law and general law of, 215.

property
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Parentage—ctd.

maternity, defined, 214.
how estabhished, 214.

patermty, defined, 214
how established, 214.

Pre-emption,
bayer, whether should be a Mahomedan,
166
contract, by, 159.
death of pre-emptor, 171
decree for pre-emption not transferable,
173.
defined, 158.
demands for, 167-170
device for evading, 173.
distinction between the Sunm and Shia
law, of, 174
enactments relating to, 158
females, 162
formalhties (necessary) of, 167-168.
ground of, till when to continue, 165
history of introduction of, in India, 160.
lease 1n perpetuity, does not create
right of, 165.
lamitation, 172,
not recognized in Madras Presidency,
158.
persons entitled to claim, 160.
pre-emptor, death of, 171,
female, 162,
persons 1n same class, right of, 161.
price, tender of, not essential, 170-171.
property subject to mortgage, 173.
recogmzed amongst Hindus, 159.
right of, when arises, 161, 162,
when may be exercised, 162.
when lost,
by acquiescence, 171.
by jomnder of plamntiffs, pot
entitled to pre-empt, 171.
when not lost,
by previous notice of sale, 172,
by refusal to buy before sale,
171-172.
sale alone gives rise to, 162.
by one co-sharer to another, 162,
to two or more persons, 172,
sect law, governmng, 173-174.
shafis, among, in case of sale to, 167.
suit for, 172.
suit for, himitation for, 172,
transfer By purchaser after demands, 170

INDEX.

Pre-emption—:1d.
vesting of property in pre-emptor, 172-
173.

villages and zemindaries, when arises,

Probate, 24, 105.
expenses of, how borne, 16
estate vests without probate, 17
when necessary, 24.
Prohibited degrees,
of affimty, 179
of consanguimty, 179.
Property,
ancestral o1 self-acquired, 26
birthright 1n, mot recogmzed, 26,
heritable, 26, ° “
principle of representation, 26
apes successioms, not recogmzed, 27
renunciation of, 27.
Prophet,
precepts (Traditions) of the, 14
Puberty,
presumption re, 175,
what 1s the age of, 174, 221
Radd. See Return.
Remalinder—Vested,
how far recogmzed, 27.

Renunciation (of inheritance),
how far binding on herr, 27,

Representation, 1ight of,
how far recognized in Shia law, 78
not recognized in Hanafi law, 26.
not recognized in Mahomedan law, 26.

Residuarfes,
classified, 45.
defined, 49.
female, 46
for special cause, 50.
principles of succession among, 46-47.
table of, 40A.
who are primanly sharers, 435.

Residue,
pecuhar features of, 47.

Restitution of Conjugal Rights,
prompt dower, non-payment of, and, ¥3
swt for, 188-189.

Return (Radd), doctrine of, *
distinguished from ‘¢ Increase **, 50.
in Sunni law, 47, 50.
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Return, doctrine of—ctd
in Shia law—
affecting husband and wife, 94.
affecting mother, 95.
affecting uterine brothers and sisters,
95.
generally, 94.

Revocation,
of bequest, 104.
of gift, 124-125.
of talak, 205.
of wakf, 138
Sajjadanashin,
office of, 155
Sects ahd sub-sects,
Ahmadis, 8 [f n. (3)]
change from one to another, right to, 12
Each sect governed by 1ts own law, 12
governs law of succession, 16
marnage with another, does not sub-
Ject party to law of that sect, 13.
Memons, 9, 10.
Motazilas, 12.
Athna Asharias, 12
Ismailyas, 12
Zardyas, 12,
Khojas, 12,
Bohras, 12
Presumption as to Sunmsm, 12
Shia Sub-sects, 12.
Sunni Sub-sects, 12
Hanafis, 12,  *
Hanbahs, 12,
Malikis, 12.
Shafeis, 12.
Sunnis and Shias, 12

Shafei law,
gift of, Life-estate, 123.
marriage, 175.
maintenance, of wives, 187.
presumption of legitimacy, 215
Sharers,
'defined, 33-34.
principles of succession among, 46-47.
residuaries that are primarily’sharers, 45.
table of (Hanafi), 33A.
Shia law,
bequest to hewrs, 101.

consent of heirs to bequest, 103.
cy-pres, doctrine of, 135.

245

Shig law—ctd.

divorce, 203, 205, 207.

dower, 191.

gift of life-estates, 28, 115, 123.
to two or more donees, 121.
revocation of, 126,

guardianship of person and property,
223

homicide, no bar to succession, 31.

Increase, doctrine of, not recogmzed
by, 96

mheritance, 75-97.

legacies, abatement of, 103
lapse of, 104

majority in, 221

marnage, 13, 176, 178, 179, 180, 181,
183, 184, 185, 186

Mushaa, law as to, 121.

pre-emption, 158, 162, 173, 174,

Return, doctrine of, 94

rules of succession, 35-38,

Sharaya-ul-Jslam, authority of, 75

Sharifiyyah, al-authority of, 32.

Serajyyah, al-authority of, 32.

talak, 203, 205, 207.

wakf, 186, 137, 139 140, 142, 145, 148,

Wills, 99, 101, 103, 104.

Sister,

children of, are distant kindred of third
class, 51

consanguine, as sharer, 33A
as residuary, 40A.

full, as sharer, 33A
as residuary, 40A

uterine as sharer, 337

Son, °

daughter of, as a sharer, 33A.
ag a residuary, 4CA.

daughter of, children of, are distant
kindred of first class, 51.

is a residuary, 404, 47.

son of, 18 a residuary, 40A.

son’s daughter, how low soever, 33.

son, how low soever, 33

Sources of Mahomedan law, 14.
Spes successionis, 27,
Step-children,

no right to inhent, 74.

Step-parents,
no right to inhent, 74.
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Succession, ! Usage,
governed by Sect law of deceased, 186. ‘ given effect to, by Courts, 5, 6.
when per stirpes, 147. Usury

See Inheritance.

Successor by contract,
defined, 73.

Sunnis,
parties to smit presumed to be, 12.
sub-sects of, 12
Sunnism, presumption as to, 12

Talak,

ahsan, 204.

bain, 205.

compulsion, under, 207.

hasan, 204

irrevocable, when becomes, 205.

marriage 1n England, and, 207.

may be oral or in writing, 202-203.
n absence of wife, 203.

tafweez, 206.

ul-bidaat (badar), 204.

Tenants-in-common,
heirs take as, 18.
limitation, 18
Terms, Technical (Seec Words).

True,
grandfather, defined, 33.
as a sharer, 33A
as a residuary, 40A.
as both sharer and residuary, 45.
grandmother defined, 33.
grandmother 1s a sharer, 33A.

Trusts,
conditions 1n gifts 1in the nature of, 123.
gifts through medium of, 114.
public. See Wakf.

Uncle,

children of maternal, are D K of 4th
class, 52.

daughter of paternal, is D. K. of 4th
class, 52.

maternal, 18 a distant kindred of fourth
class, 52.

paternal, 18 a residuary, 40A.

son of paternal, 18 a residuary, 40A.

table of uncles and aunts, 72.

Universal legatee,
right of, to inhent, 73.

prohibition aganst, whether repeated
by Usury Laws Repeal Act of 1855
4.

Vested,
nheritance, defined, 30.
remainder, how far recogmsed, 27.

Wages,
of servants, borne by the estate, 16

Wakf,
ahenation of wakf property, 140
attachment of wakf property. 140
beneficiaries,
wakif’s power to alter, 139
increase or reduce shares of, 139
cash, of, 131.
completion of, 136-137.
ntention to complete, without declara
tion, 137.
without dehvery of possession
137.
contingent ivahd, 139.
creditors, to defraud, 139
cy-pres, doctrine of, applied to, i35
debts of wakif, provision for payment
of, 139
definition of, 131
enactments relating to, 156-157
equity of redemption, wakf of, 132
family settlements (wakf-alal-aulad),
history of, 141-142.
Shia law, 142, 145.
Sunni law, 141-145.
succession among descendants, in,
147
form of, 135.
how made,
1 death-illness, 136.
anter nivos, 136,
testamentary, 136.
immemonal user, by, 138.
lease of, property, 152.
presumption of legal origin, of, 152.
life interest,
for evakaf, 139.
for residence, 139,
kazi, 1566,
khankah, 156.
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Wakf—ctd, Wakf—ctd.
lhimitation, who may create, 135.

for smt to follow wakf property in
hands of mutawall, 152.
where alienation of wakf property
unauthorized, 152.
where wakf void, 152.
marz-ul-maut, wakf dunng, 136.
minor, cannot create, 135
mortgage of, property, 151-152.
mortgaged property, wakf of, 132.
mosques, 154-155
movables, of, 131-132.
mushaa, of, 132.
mutawallil  See Mutawalli.
ob)e(zts of, 133.
partly vahd and partly invahd, 135.
uncertainty of, 134-135.
permanent, must be, 131,
persons capable of making, 135.
possession of wakf property, delivery
of, 137
private,
how dealt with before Wakf Act, 1913,
142-144.
under Wakf Act, 1913, 144-145.
property,
Court’s power to confirm sale or
'mortguge of, 151.
mutawalli’s power to sell or mortgage,
151.
procedure to obtain sanction of Court
to sale or mortgage, 151.
unauthorzed akenation of, 152.
registration of, 137, 138.
residence of settlor, provision for, 139.
revocation of, 138.
Sajjadanashin, 155-156.
sale of, property, 1561-152.
subject of, 131.
must belong to wakf, 132.
succession per stirpes, 147,
swt for declaration that property belongs
to wakf, 140,
Takia, 156.
testamentary, 136.
user, immemorial, by, 138.
Wakf Acts,
Act XXXII of 1930, 147.
Mussalman Wakf Validating Act, VI
of, 1913, 146,
is now retrospective, 146-147.
Mussalman Wakf Act, XLII of 1923,
153, 166.

widow, forfeiture of interest of, under
wakfnama, on remarriage, 147.
Widow (childless),
liited night of, to inhent under Sha
law, 97.
Wite,
18 a sharer, 33A.
maintenance of, 187.
ng;lltoof, to claam davorce, 202, 206, 209,
Will (waslyyat).
authorities on, 98.
bequest to heirs, 89-101.
consent of heirs, to, 102.
form of, 99.
legacies, abatement of, 103.
hmit of testamentary power, 101.
persons capable of making a, 99.
probate of, 105.

Words,

Ahmadis, 8 [f. n. (8)].

Amar-1-khair, 135.

Amil-bil-hadis, 155.

Amin, 155.

Anmree, 27,

Arceat, 129.

Asna Ashanas, 12,

Astan, 148,

Aul, 38.

Barsi, 133.

Dharam, 134.

Dharmakriya, 133 [f. n (c)].

Dirham, 190.

Duldul, 133.

Fakir, 156.

Fateha, 133.

Hads, 14,

Hanafi, 12

Hanbal, 12.

Hiba, 109,
-ba-shart-ul-1waz, 128,
-bil-iwaz, 126.
-1-muddat, 184.

Hizanat, 222,

Iddat, 177,

Ijmaa, 14.

Imam, 148.

Ismaiha, 12,

Jabr, 184.

Kadam Shanf, 133.
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Words—ctd. Words—ctd.
Kazi, 156. Sajjadanashin, 155.
Khairat, 134-135 Shafer, 12
Khankah, 155 Shafi-1-sharik, 160
Kharch-1-pandan, 201 -1-khalit, 160.
Khatib, 148. -1-jar, 160
Khilwat-us-Sahih, 178 Shia, 12
Khula, 202, 207 Shufaa, 158
Khulanama, 208. Sunni, 12
Khyar-ul-bulugh, 186. Tafweez, 206
Kitabi,-a, 178 Takia, 156
Kiyas, 14 Talab, 170.
Lr'an, 209 -1-1shhad, 168
Mahr, 190 -1-mowasibat, 167.
-1-masl, 191. Talak, 202
Mahki, 12, ahsan, 204
Marz-ul-maut, 107. hasan, 204
Mooharim, 180 [f n (p)]. -1-bain, 205.
Motazila, 12. -1-badat, 204
Mubara’at, 202, 207. -ul-bidaat, 204.
Mujavar, 148 -us-sunnat, 204,
Mukarraridar, 160. Talaknama, 202
Mushaa, 119. Tarwad, 130
Muta, 183. Tawazi, 130
Mutawalli, 147, Taza, 133
Naubat nawaz, 156 Umra, 30
Nikah, 175. Wahabi, 155
batil, 176, Walkf, 131.
fasd, 176. ‘Wakf—alal-aulad, 141.
sahih, 176 Wasiyyat, 99
Radd, 47. Zardya, 12.
Sadaqah, 129, Zna, 175
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