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PREFACE

THERE is ample evidence of the growing interest in political
questions and of a consciousness of the ever-increasing part
played by the State in modern life. This book will help to
satisfy the demand for knowledge of our political system and
institutions.

It has been said that the subject of government must be
treated from either the historical or the practical angle. But
British government is so bound up with history that it is not
possible to omit historical development without becoming
unintelligible. On the other hand, it is true that the distant
past can be so over-emphasised that it might seem as if ““old
unhappy far-off things” are alone vital to the citizen’s under-
standing of his rights and duties.

Both continuity and change are characteristic of the
British Constitution. To keep a just balance between the
old and the new is essential as a safeguard against the two
fallacies that ‘“whatever is, is right,” and ‘“whatever is, is
wrong.”

Description of institutions, both at home and in the other
parts of the Commonwealth, necessarily predominates in a
book of this kind. For University examinations on the
British Constitution, the basic need is to know what the
principal institutions of Britain are, what relation they bear
to one another; and what work is done by each. The bégin-
ning of understanding is in the facts.

But this is only the beginning. Criticism of existing
institutions, and“consideration- of* proposals for reform are
complementary to a study of the political: framework. Some
indications are therefore given in this book of the controversies
which make the study of constitutional problems so full of
vital interest.
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The authors believe in the broad principles which underlie
the working of the democratic State. They believe, therefore,
that controversial problems should not be solved from above,
but by citizens seeking the common good in their own way.
In a final analysis, the decision about the good life is a matter
for individual choice.

If democracy is to flourish in a world threatened by
authoritarianism, citizens need to be aware of how they can
make their desires known and their will effective. This book
is a contribution to the cause of democracy in the sense that
it is concerned with the machinery of government, and that it
lays stress on the opportunities at the citizen’s disposal to
make his influence felt in the counsels of his country and of
the world.

Special thanks are due to Mr. Peter Campbell of the
University of Manchester for many valuable suggestions.
H.P.
P.J.
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GOVERNMENT OF BRITAIN

THE COMMONWEALTH COUNTRIES
AND THE DEPENDENCIES

CHAPTER 1
THE STATE

Definition of the State

The State is the fundamental political unit in the modern
world. Its authority extends over a clearly defined area.
Within that area the State claims supremacy, and the inhabi-
tants are expected to obey its laws, which are the expression
of the will of the State. Whatever associations citizens form
among themselves, the primary loyalty of the citizen holds
good: his first duty is to carry out his legal obligations to the
State. He may claim that his conscience points in an opposite
direction, but this will not excuse him. The State tolerates no
overriding or equal authority, either through individual claims
to interpret the moral law, or through claims of associations
disputing the State-prescribed boundary line of activity.

A second characteristic of the State is its assertion of
independence agminst outsiders. A powerful neighbour onthe
doorstep may influence the policy of a Government, but the
Government ceases to be the executive arm of the State as
soon as the claim to independence is abandoned. The precise
point at which independence is sufficiently lost to warrant the
view that a State has vanished below the surface is occa-
sionally difficult to determine, but the recognition of its
independence by other States is a useful test when the issue
is in doubt. For the most part, however, it is comparatively

G. B. 1



2 GOVERNMENT OF BRITAIN

easy to identify those communities of the present day entitled
to be called States.

A difficulty arises over the use of the word “State” in such
expressions as “the United States of America.” As a result
of successful revolt against the British Government, the
American colonies achieved independence during the period
1775-83, and they did so by forming an alliance among them-
selves which was very much a war-time expedient. The sense
of independence in each colony was very strong and was
emphasised by declaring the union to be one of States. For
a long time the right of an individual State to secede from the
Union was asserted, and it was not until after the Civil War of
1861-65 that the claim to secede was effectively quashed. But
the word “State,” when not used in a special context such as
this, implies that a claim has been staked, and reasonably
substantiated, to supremacy in internal affairs and indepen-
dence in external relations.

The United Kingdom of Great Britain and Northern
Ireland, together with its dependencies, is an example of a
State in the usually-accepted sense of the word. Historically
the United Kingdom arose as a union of communities, each
with a claim to Statehood before the union became effective.
The separate American colonies were united with a similar
result. A single State was created, and though the phrase
“United States of America” was adopted as a concession to the
claims of each colony to manage its own affairs, the word
“States” in the title came to have a more and more remote
connection with all that is implied in Statehood. A recent
example of union of communities is the Union of Soviet
Socialist Republics, created in 1917. Here the word
“Républic” suggests Statehood, but in fact the constituent
members have few of the characteristics of a State; and the
word is more properly applied to the Union as a whole.

The Elements of Citizenship

Broadly, modern States are of two types: democratic and
authoritarian. Unfortunately, the word “democracy” has been
used so variously that it is difficult to find a generally accept-
able definition. Both Hitler and Stalin have at times been
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called democrats, but they do not come within the usual
definition of the word as it is understood in Western Europe
and the U.S.A. Democracy may perhaps be defined as that
form of representative government in which: (1) adults are
regularly asked to vote on major issues; and (2) there is a
genuine opposition party in existence to implement an alterna-
tive policy, if the policy of the existing government becomes
no longer acceptable to the nation. In authoritarian States,
sometimes called dictatorships, there may be votes on major
issues, but there is no opposition party in existence to form a
new government when the need arises. Moreover, there is a
rigid control of news and opinions, so that any opposition
party which might arise would have no prospect of being able
to come into the open against the party in power. Reasonable
freedom of expression is, however, basic to democracy, which
is certain to wither away in the absence of an opportunity for
critics to put their point of view in the same way as the party
in power can put theirs.

Citizenship in a democratic State involves both duties and
privileges. Duties are multitudinous, and in the event of non-
observance, it is no adequate defence to plead ignorance.
It is therefore an essential part of citizenship to become
acquainted with these duties. If democracy is to be more
than an empty form, it is also necessary to become acquainted
with the various ways by which political power can be exer-
cised. To enjoy the fruits of a democratic State the citizen
must find out what he is entitled to get and insist on his rights.

Many offences are recognised by all reasonable people as
being morally wrong, for example crimes such as murder and
theft, but temporary emergencies call for temporary remedies,
and may lead to the creation of new offences which do ot
run counter to the ordinary standards of human behaviour.
Before 1939 there were Government campaigns to buy more
milk, but the stringencies of war and of post-war conditions
led to a scheme of rationing under which the purchase of
milk beyond a fixed limit was a punishable offence. Before
1939, offences were as a rule sins of commission. A much
higher proportion after that date became sins of omission.
To a considerable extent “Do” replaced “Don’t” in the
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Government vocabulary. Registration for service in the
Armed Forces is a striking example. Voluntary recruit-
ment was the accepted British way of organising defence,
until critical times in 1939 led to a change. Post-war
commitments prevented a return to the voluntary system, and
conscription became part of peace-time policy.

Democracy involves the constant play of the citizen’s ideas
on the Government of the day. The process is not merely
a matter of registering a vote on polling days at irregular
intervals. If this were the mainspring of public control, it
would be quite inadequate for the purpose. Individually,
and through a variety of organisations, the citizen can exert
his influence in other ways as well. He can approach his
M.P. directly, and he can join with others to make his views
known. Action can be taken through a large variety of
organised bodies such as Trade Unions, Employers’ Associ-
ations, Chambers of Commerce, Co-operative Societies, the
British Legion, Women’s Institutes, etc. In addition, there
is, for many people, an opportunity of serving on statutory
bodies, national and local.

Finally, there is the question of ascertaining the extent of
the citizen’s privileges. Machinery exists which he may use
when he is in need as a result of sickness, accident, unemploy-
ment, or old age. A good citizen will not shirk his duties,
and a wise citizen will not abstain from accepting his dues.

Purposes of the State

Cicero said that laws were made for the citizens’ safety
and for the preservation of the State. This covers two of
the most necessary purposes for which State action is
required. The safety of the citizen includes protection for
his person and his property. “Order is Heaven’s First Law,”
as Pope justly observed; and it is plain that no form of
society is satisfactory where the individual is in constant
danger from enemies. Moreover the State as a whole must be
defended against revolutionaries. In this connection, law
should hold a balance between internal and external needs.
A threat to the community from inside or from outside may
involve a sacrifice of individual liberty in the interest of the
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whole, but when the threat is over, the protection of the
individual may once again become the paramount purpose.

This raises two further questions: how far the State should
go in providing internal security ; and the extent to which
the State ought to go in making the community safe in the
world at large.

The State is no longer considered merely as a policeman
“writ large.” Nowadays the safety of the citizen is inter-
preted very widely. He needs to be protected against wrongs
done him by other citizens, and against minorities whose
anti-social behaviour is a menace to life and property. Also,
the complexity of modern life necessitates regulations, e.g. to
ensure pure food and to guard against the improper use of
dangerous drugs. But no citizen can be called “secure” if
the cloud of unemployment is heavy upon him and if the loss
of his health would reduce him to starvation. Voluntary
agencies have paved the way for State action in regard to
these problems. Recent years have produced a vast quantity
of legislation concerned with social welfare. Has the pace
been too rapid? There is little doubt that State schemes
provide the most equitable and the most economical way of
coping with social problems. But they need to be accom-
panied by a corresponding stress on the need for hard and
regular work. The State is no fairy godmother, with gifts
derived magically from a store that can never fail.

The State is also concerned with defence against external
enemies. The physical resources thus applied go into a
bottomless pit: for there is no chance of getting any appreci-
able part of the resources back. The true position is obscured
by such devicessas the issue of defence loans. To the mére
naive citizen, the State resembles the widow’s cruse of oil which
was always full, though she often took oil from it. But while
it is important to know that defence measures are a drain on
the community, it is equally important to stress the need for
adequate forces. In an insecure world, the purpose of the
State is to give reasonable protection against invasion, and to
maintain as far as possible the interests of the community
abroad.
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Legislature, Executive, and Judiciary

Every association finds it necessary to make rules to pro-
mote the objects of the association. In the case of the State,
these rules form the law of the land. Making the law is the
function of the legislature ; applying the law is the function
of the executive; and enforcing the law against offenders is
the function of the judiciary.

The allocation of functions in this tripartite division seems
easy to establish, but in practice the boundaries between them
are exceedingly blurred. Law-making is a primary task of
Parliament, but both executive and judiciary take a hand as
well. Departments of State may be authorised to fill in the
details of Acts of Parliament, and in this way lay down
numerous rules which have the force of law. Judges, by
making decisions in cases which have a flavour of novelty
about them, create law just as surely as do State Departments.
“Test” cases lead to pronouncements, which may claim to be
based on existing law, but which often define new rules.

Executive. functions expand rapidly in importance. But
they are not confined to the executive proper, national or
local. In granting probate, by which executors of wills are
authorised to administer estates, the High Court performs
what is more of an executive than a judicial function; and
Justices of the Peace, in Licensing Sessions, by granting or
withholding licences to sell intoxicating liquor, enter the field
of executive activity. Parliament has little to do that can be
called executive, but elected M.P.s and members of the peer-
age may hold high administrative posts and have to give an
account of their stewardship to Parliament.

« In the judicial sphere, there are also competing authorities.
Parliament is itself a High Court—the House of Commons
having a limited jurisdiction within its own sphere; and the
House of Lords having a parallel jurisdiction, and also acting
as a court of appeal. The growth of judicial functions exercised
by the executive has excited the wrath of eminent lawyers,
and there is no doubt that grave abuses are possible when the
executive is both judge and litigant. But it is hard to see how
the executive could do its job unless speedy settlements of
dispute were possible without resort to the ordinary courts.
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Officials carrying out difficult tasks in the Welfare State,
would be unduly hampered if they were in constant fear of
actions in the courts of law. The courts do, however, in one
way or another, provide opportunities for dealing with a very
large number of disputes between citizens and officials. If
the volume was much larger, the delay in, and weakening of,
executive action would tend to paralyse the arm of the
Government.

Constitutional Law and Practice

The constitution comprises all the rules determining the
formation, powers, and relations of the various bodies
concerned with the government of the State.

The French commentator, De Tocqueville, asserted that
the British Constitution did not exist. By this he meant that
there was no written document setting out clearly the way in
which the more important institutions of the country were
related to each other, how they were created, and what powers
they could exercise. In many countries, there is such a docu-
ment. It is regarded, to use Cromwell’s phrase, as a “some-
what fundamental” something above and beyond an ordinary
legislative act. In France a number of constitutions have at
different times been created, each concerned with defining
the liberties of the subject in terms of the prevailing ideology
of the day; and in the U.S.A. there has been only one con-
stitution—amended at times, but in fundamentals hardly
changed. This defines precisely the powers and relations of
legislature, executive, and judiciary, and is accepted as the
political Bible of the citizen. Britain, on the other hand, has
a vague constitution which is compounded of many elements.
As Herbert Mosrison once said: “One of the charms of%the
British Constitution is that there are a lot of things about it
which one cannot explain.”

Using the phrase in the strictest sense, Constitutional Law,
which may be embodied in statutes or may be derived from
other sources, consists of all those rules of the constitution
which can be enforced in the ordinary courts. Many rules
are quite obviously within the category of fundamental law,
such as the rule that the House of Lords cannot prevent or
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delay the enactment of a Money Bill, and cannot, under the
Parliament Act, 1949, delay beyond the space of one year
the progress of any Public Bill which has the approval of the
Commons. Other rules are less obviously fundamental and
give rise to discussion as to whether they can properly be
regarded as constitutional law. Thus the Gold Standard
(Amendment) Act, 1931, was primarily economic in its effects;
but limited financial powers were conferred on the executive,
so giving the Act some constitutional significance.

Outside the scope of law proper, there are constitutional
practices or conventions which are almost invariably followed,
but which could not be enforced in the ordinary courts. It
is, for example, a constitutional practice that a Minister of
the Crown supports the policy of other Ministers, whatever
he may privately think about the matter. But if he criticised
any colleague’s work, he could not be convicted in an ordinary
court of law. Conventions of this kind have developed
slowly in the evolution of our political system. They have
gradually hardened until they have become almost unbreak-
able. But, while the hardening process is still going on with
regard to some conventions, others undergo a softening pro-
cess. For example, it is generally accepted that Government
back-benchers should support the Government on principal
issues in the House of Commons. But revolts on many occa-
sions testify to the comparative weakness of this convention,
though it holds good as a rule.

The Flexibility of the Constitution

In many countries the fundamentals of the constitution
are defined in writing and cannot be changed by ordinary
leghl process. The constitutional law of the United Kingdom
is quite unlike these rigid written constitutions: it can be
changed by the same procedure as any other law. Where
fundamental and ordinary law can be changed in exactly the
same way, the constitution is said to be flexible.

Constitutional laws and practices have the flexibility of
steel, with as much emphasis on the word “steel” as on the
word “flexibility.” No special process is required to effect
a constitutional change, but certain privileges are considered
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so valuable that they would not be curtailed or removed
except in a serious crisis and after careful examination of
possible consequences.

This sense of the fitness of things is a necessary pre-
requisite of a flexible constitution. Unless there exists a
traditional respect for fundamentals, the political fabric is
liable to serious damage in times of stress. Where such fears
are lively, the clear separation of constitutional and ordinary
law is desirable and may take one of two forms. Either the
constitution will be declared unchangeable or it will be
declared capable of change only by a difficult and cumber-
some process. In France, constitutions of the first type have
been usual ; in the U.S.A. there is a constitution of the second
type, change being possible only with the consent of a simple
majority ruling in three quarters of the States, together with
a two-thirds majority in both houses of Congress.

Two kinds of flexible constitution are possible: in the
first the constitution may be clearly set out in a document or
series of documents, though the ordinary process of law will
effect a change ; in the second the constitution has no clearly
defined hedges or boundaries. It is necessary in Britain,
where the constitution is of the second kind, to seek for con-
stitutional law in many out-of-the-way places: ancient usage,
centuries-old legal decisions, and half-forgotten charters.
Also there are changes constantly going on which command
the attention of the careful observer. Changes are sometimes
made by clearly visible processes, like enactment by Parlia-
ment, and sometimes by processes of gradual erosion or
building up which are almost imperceptible in their action,
such as the creation of precedents by judicial decisions.

In a community where a sense of citizenship is reasonbly
developed, the advantages of a flexible unwritten constitu-
tion is that the State can easily be adapted to changing
circumstances. The slow changes required by alteration in
economic conditions during periods of normal development
can be accompanied by gradual adaptation of legal machinery
to meet fresh needs. The swift changes necessary in switch-
ing from peace to war can be accomplished with equal ease
and without irregularity.
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The difficulty in making necessary changes arises not from
the barriers of constitutional procedure but from the temper
of the citizen. It is often difficult to secure consent for a
policy of drastic change, because the need for change is not
apparent early enough in the minds even of politically active
citizens. A reasonable sense of responsibility must be present,
or a flexible unwritten constitution would not provide for a
workable system of government. But speedy acquisition of
new knowledge is also required if full opportunity is to be
taken of the advantages given by a flexible constitution. To
know enough and to know it soon enough is not possible on
all occasions. Therefore citizenship, however well taught and
understood, can never completely realise the hopes of the
idealist.

Unitary and Federal Government

Besides classifying constitutions as flexible and rigid, it
is possible to classify them as unitary and federal. Where
the government is highly centralised, the form of constitution
is normally unitary. Power is concentrated in a legislature
responsible for legislating on any kind of subject whatever.
There is also a clearly defined executive body, responsible for
enforcing the rules prescribed by the legislature ; and there
is a judicature for the whole country, to punish offenders in
a uniform way wherever judgment is given. Whether the
constitution in such a case is “written” or “unwritten,” it is
unitary in character. The British constitution is of this type,
since all local law-making bodies exercise delegated powers
only, and derive their authority from Parliament, not from
a censtitution which Parliament is prevented.from changing
by ordinary legislative process. Moreover, the courts always
give precedence to statutes as against by-laws.

A federal constitution, however, provides for a formal
allocation of specific rights and powers to central and pro-
vincial authorities. In some cases, the powers left over after
specific powers have been allocated at the centre and at
the circumference, are left to the federal government, as in the
case of Canada. There a written constitution lays down the
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rights to be exercised by the provinces and transfers residu-
ary powers to the central authority. In other cases, such as
Australia and the United States of America, residuary powers
are given by the constitution to the “States.” 1In such cases
care is taken to grant enough specific powers to the centre to
allow for organisation of defence, control of foreign policy,
trade negotiations with other countries, and the levying of
taxation for federal purposes.

The Theory of Parliamentary Sovereignty

According to Professor Dicey, the two fundamental prin-
ciples of the British constitution are the “sovereignty of
Parliament” and the “supremacy throughout the constitution
of the rule of law.” These two principles are accepted by the
courts of law and are basic for our legzl system.

Parliamentary sovereignty means that the supreme power
in the community is vested in a body known as the “Crown in
Parliament.” This institution, comprising King, Lords, and
Commons, can, in legal theory, change any law or practice
whatever,

The scope of Parliamentary activity is, in legal theory,
all-embracing ; and the only limitations to its orders would
be the result of human incapacity or obstinacy. For example,
by Act of Parliament, the succession to the throne can
be changed, the Armed Forces can be dissolved, private
property can be abolished, and the Church of England can
be disestablished. Possibly the most striking example of
Parliamentary sovereignty is to be seen in the legislation which
applies retrospectively. Actions legal when performed may
become illegat at a later date; and actions illegal %hen
performed may, in effect, be legalised by Acts of Indemnity.

The most dangerous aspect of Parliamentary sovereignty
seems to be that Parliament might lengthen its existence
unduly. Elections could be indefinitely postponed, or new
machinery could be created whereby a popular verdict on the
constitution of the Commons would be impossible in the
future. Political victories on these issues in the past, however,
make such an event improbable.
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The value of the principle of Parliamentary sovereignty
is that it enables the courts of law to make decisions without
raising the question of superior sanction. There is no possi-
bility of litigation about the constitutional validity of any
Parliamentary enactment. Moreover, where British courts
of law have authority, the boundary line of British and foreign
legislation is not relevant. If Parliament has declared any
activity illegal, the courts will deliver a verdict in accordance
with Parliamentary decisions. Acts committed outside the
country are liable to be punished as well as acts committed
inside it. Foreigners may be punished as well as British
citizens. Parliament can, in legal theory, deal with any issue,
and it is the business of the administration to do such work
as Parliament prescribes, and for the judiciary to punish those
who break the law. Much of the law enforced by the courts
is not statute law, but it can be modified in any way whatever
by Parliament. As a result there is a final seat of authority
which combines the advantages of dictatorship and of popular
control.

Limits to Sovereignty

Sovereignty implies the absence of limitation to power.
Such power can hardly be reckoned as an attribute of any-
thing less than the Divine, and Parliament cannot ever claim
to be a sovereign in the sense that Prospero, in The Tempest,
could claim it when he said: “My charm cracks not; my
spirits obey.” The power of Parliament, while theoretically
unlimited, is in fact subject to a number of very real restric-
tions, apart from the obvious consideration that Parliament
is concerned with human beings and must work through
hunfan instruments.

The first practical limitation is geographical. The United
Kingdom of Great Britain and Northern Ireland is more
affected by the legislative activity of Parliament than is any
territory outside this area. The overseas dependencies of the
United Kingdom are subject to the same kind of control, but
distance is a factor in weakening its effectiveness, and local
customs are often a barrier difficult to surmount. In certain
other territories within the Commonwealth, where a large
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measure of responsibility has been conceded to colonial
legislatures, the power of Parliament is in reality small ; and
in the Commonwealth countries or Dominions, Parliament
has ceased to be an effective organ of government. It is
possible to argue that rights surrendered by Parliament can
be re-assumed at will, but this is to take an entirely unrealistic
view of the position. The acknowledgment of independent
status for the Dominions means a permanent renunciation,
which reduces the arca within which the authority of
Parliament is truly effective.

The major limitation on Parliamentary sovereignty in the
United Kingdom is the result of a slow growth of political
consciousness. Political topics have become a permanent
feature of everyday conversation. Criticism of the Govern-
ment is the accepted privilege of every citizen. A consider-
able number of people find politics uninteresting, but few
countries have so many people who are steadily drawn into
the orbit of political affairs. Voluntary organisations exist
whose activities involve relations with the State, and political
activity is therefore steady and strong. Party organisations
are constantly at work, preparing for elections, local and
national ; holding conferences; passing resolutions:; and
issuing statements of policy. Parliament cannot neglect this
activity. This is not merely because of the fear that a fresh
election would shatter a Government majority or reduce the
chances of the Opposition in securing a majority. It is the
outcome of political activity carried on over many years and
would have its effect, election or no election. It has become
accepted that Parliament shall take note of movements in the
country. Parliament is far from being a rubber stamp for
popular opinion, but it is in a measure the agent of the pedple.
It has a mandate which is, however, constantly being modified
after election time in the light of the country’s reaction to
existing law and to reform proposals.

A distinction has been drawn between political and legal
sovereignty. Constitutional lawyers have pointed out that
the sovereignty of Parliament means in practice that the
ordinary courts of law will punish offenders against statutory
law, and will only punish those who disregard other rules
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when those other rules are either tacitly or expressly approved
by Parliament. But the courts could not enforce legislation
unless it was more or less in tune with the national will. Trade
unions could not be suppressed even if Parliament were mis-
guided enough to attempt to suppress them. Religious liberty
could not be taken away even if an Act of Parliament
attempted to abolish it. A powerful, well-rooted interest
can defy an Act of Parliament, as was seen after the Prayer
Book controversy of 1928. A revised Prayer Book had been
prepared by the ecclesiastical authorities, but its use was not
legally permissible. Nevertheless it was used, and offending
clergymen were not punished. Parliamentary sovereignty is
a theory for the courts of law, and it is maintained there.
But real power in the community is to be found in the organ-
ised groups which together make up the social unit of which
the State is the political expression.

The Rule of Law

The “rule of lJaw” means that citizens are subject to rules
which are reasonably clear and reasonably well known. Put
in another way, it means the absence of arbitrary government.
In the more special sense of the phrase, as used by Professor
Dicey, the rule of law means that every person is subject to
the ordinary law as administered in the ordinary courts.
“Ordinary law” is law which, in the last resort, derives its
sanction from Parliament. A great deal of it is not Parlia-
mentary enactment, but Parliament could, in theory, change
it at any time; and where non-statutory law is in conflict
with Statute., then Statute prevails. “Ordinary courts” are
those courts which Parliament approves as the tribunals for
deciding who has offended and what punishments shall be
inflicted. These courts were not created by Parliament, but
arose, as did Parliament itself, out of the specialisation of the
Curia Regis, in early times. Later on, these courts acquired
a fixed procedure and a fairly clear definition of function.
As they did so, they acquired a measure of independence of
the Crown, which led the King to create new courts more
amenable to his will. Many of these later courts were dis-
solved by Act of Parliament, but the older courts remained.
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They have been reorganised at times by Parliament, and some
new courts have been created. All the tribunals in this
system of organisation are ordinary courts and they are
concerned with the ordinary law of the land.

Corollaries of the main proposition are numerous. One
of them is that the individual citizen is responsible for his
own actions. He cannot divest himself of responsibility by
pleading that he was ignorant of the law, or that he was
obliged to obey a superior. This responsibility of the indivi-
dual citizen is not the same for all persons, but it is a principle
of general application. There is no such thing as complete
exemption, except for His Majesty, from responsibility to the
ordinary courts. All must answer for alleged misdeeds. It
is, nevertheless, the case that young persons are protected by
the law from the consequences of unwisdom in a way which
adults would not expect. Again, a plea of insanity may secure
a verdict upon an offender different from that on a sane man.
These are modifications of the general principle, which
amount in some cases to a form of privilege. But, for
the most part, all ordinary men and women are subject
in the same sort of way to the jurisdiction of the ordinary
courts.

Another important corollary of the rule of law is that
every kind of punishment inflicted on the citizen is either the
result of a verdict in the ordinary courts, or, if it is the out-
come of any other form of jurisdiction, the legality of the
punishment can in normal times be tested in the ordinary
courts. For special classes of people, there are restrictions on
activity which do not apply to citizens in general. The
soldier, for example, is subject to military tribunals adminis-
tering military law. But the soldier is subject to ordinary
law as well, and he can, if he wishes, seek in the ordinary
courts for a remedy against decisions of military tribunals
when such decisions are alleged to be beyond the powers
conferred on the military authorities.

In accordance with the principle that “the King can do no
wrong,” no proceedings can be taken against the King per-
sonally. But a distinction has in course of time been made
between the private and public acts of the monarch. Until
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1947, however, no proceedings could be brought, as of right,
against Departments of State. In cases of alleged breach of
contract, a proceeding known as a “Petition of Right” was
allowed so that compensation could be secured. Property
could be recovered by the same method, which was the neces-
sary preliminary to procedure in the ordinary courts. In the
case of torts, i.e. civil wrongs other than breaches of contract,
it became usual for Ministers of the Crown to handle cases
on behalf of employees. For such offences as negligence,
there was no Crown liability, but settlements were in fact
made out of public funds, on lines somewhat similar to
settlements made by ordinary judicial process. Under the
Crown Proceedings Act, 1947, it is provided that actions
involving contracts or torts, brought against Departments of
State, shall as a rule be dealt with in the same way as actions
against ordinary citizens.

Judicial Powers

The courts of law give decisions upon all sorts of cases.
In medieval times they were ostensibly concerned with apply-
ing customary law and royal ordinances based upon it. But
in practice the courts were makers of law. Where no precise
rule existed to suit the case, a decision was given in accord-
ance with the most appropriate parallel case. A large
number of decisions helped to make law precise, and such
decisions were binding in subsequent cases. Verdicts came
to have the force of permanent law. In this way English
Common Law was built on innumerable decisions and had
a distinctly English flavour. Unlike Continental law (and
Scottish law to some considerable extent), English law owed
littte to Roman law. This stressed the will of the ruler, who
in theory owed his authority to the people, the true source
of his power. English Common Law was based on custom,
interpreted to fit the individual cases before the courts;
in medieval times Parliament was primarily the highest of
courts, delivering the most important decisions, under the
presidency of the King. Out of this arose in course of time
the rule that the courts give absolute priority to statutes, and
the courts, which are the servants of Parliament, claim the
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right to deal with any sort of dispute that may arise in
interpreting the law.

In many countries there are two parallel systems of juris-
diction: one for the ordinary citizen in his relations with
other citizens, and another for officials of the State in their
relations with each other and with ordinary citizens. This
applies in France, for example, where there is a Tribunal des
Conflits to decide, in the event of disputes, whether cases
should be settled in one set of courts or the other. Nothing
closely comparable to this system exists in England, where
there is one principal system of jurisdiction, all other
tribunals being strictly subordinate to the ordinary courts.

Dicey’s view still holds good in the main. But it was
never quite true as an over-all picture of what really hap-
pened, and in recent times the picture has been very much
changed. In a large number of cases, Ministers of State are
empowered by statute to adjudicate on a variety of disputes.
Officials of much lower rank are given delegated authority,
and do in fact deliver innumerable verdicts and inflict in-
numerable penalties. Very often statutes include provisions
allowing no appeal from these verdicts, thus excluding them
from examination in the ordinary courts. With the vast
extension of State control in economic affairs, the number of
disputes has greatly increased, and eminent lawyers like
Lord Hewart have regarded with misgiving the withdrawal
of cases from the ordinary courts to what are in effect
administrative tribunals. Tt still remains the case that any
aggrieved person can ask that the ordinary courts shall
enquire into the legality of actions taken by official bodies,
and a good deal of ingenuity has been used to put up a barrier
against the encroaching tide of judicial power exercised by
the administration. By writ of prohibition, administrative
bodies have been prohibited from acting outside legal powers
as defined in the ordinary courts. By writ of mandamus,
they have been compelled to perform specific tasks in accord-
ance with judicial interpretation of their duties. By writ of
certiorari, Government orders have been quashed on grounds
of illegality, even though statutory protection has been pro-
vided against the questioning of decisions in the courts. The

G.B. 2
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Administration of Justice (Miscellaneous Provisions) Act,
1938, substituted orders for these prerogative writs, but in
essence the same procedure continued to be available.

Broadly speaking, the advantage of the present system is
that it endows administrative authorities with an opportunity
to avoid many of the crippling delays consequent on actions
in the ordinary courts. Without powers granted by statute
to by-pass the ordinary courts, the application of reform
measures would be intolerably slow. The disadvantage is
that there is no established technique for making judicial
decisions by administrative authorities. They can work
behind closed doors, they can exclude witnesses, and they
can ignore formalities. The danger of such procedure is its
liability to abuse. Favouritism is a possibility ; occasional
injustice is a certainty. It has been argued by some observers
that it would be better to adopt the French system and have
a code of administrative law applied in courts where there is
a regularised procedure. In practice, there is already some
tendency in this direction. It is likely that future developments
will see a more formalised procedure for administrative
authorities, but combined, as it is not in France, with the
supremacy of the well-established ordinary courts.

Conventions of the Constitution

In addition to the rules of law, innumerable practices
have grown up which are fundamental to the working of the
constitution. Professor Dicey called these practices “con-
ventions.” The name has become deeply rooted and has, in
the specialised sense used here, acquired a different meaning
from the ordinary connotation of the word. James Stuart
Miil called the practices “maxims,” and Sir William Anson
called them “customs.” They are in fact a combination of
things and include all the rules and principles that are
generally observed within, though they are not part of, the
framework of constitutional law.

Conventions are the oil for the machinery of the State.
The smooth running of the whole depends on the soundness
of the parts and on the lubrication. The law tends to be
hard and unyielding, but conventions can be modified at the
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instance of vigorous personalities and in the light of new
circumstances.

Every aspect of government requires the observance of
rules additional to those prescribed by law. On the legislative
side, Parliament, while conferring powers on the King, does
so in the expectation that these powers will be exercised by
his Ministers and not by the monarch himself. On the
executive side, it is the King who in law appoints Ministers,
but it is a convention that he appoints the leader of the
dominant party in the House of Commons to act as Prime
Minister. The Prime Minister is largely responsible for other
appointments, but he in turn is subject to convention in
making his choice. He is expected to appoint experienced,
well-tried, and loyal party men. His discretion is wide, but
it is not unlimited. With regard to the judiciary, it is an
accepted practice that when the House of Lords is acting as
a court of appeal, any member may sit, but only law lords
deliver judgment.

Law and convention are inextricably intertwined. Some
conventions derive their sanction in a measure from the law.
For example, it is a convention that a Ministry defeated in the
Parliament on a major issue shall resign from office or dissolve
Parliament. Failure to do so would not be an offence to be
dealt with by the courts, but Parliament could, in theory,
ensure the observance of the rule by refusing to vote taxes,
without which government could not be carried on at all. It
would also be possible to pass legislation depriving the
Ministers of their posts. But this clumsy procedure is not
necessary, nor is it conceivable that it would be used in
present circumstances. Much more subtle control is exercised.
A practice becomes sanctified by repetition and agreement,
until it is given formal recognition. For example, the office
of Prime Minister was for a long time based on understandings
rather than on law, but in 1917 an Act of Parliament provided
that the official “known as Prime Minister” should have a
country property called the Chequers Estate. For the Com-
monwealth as a whole, many practices have become hallowed
by time and by experience of their usefulness, and these in turn
have come to be recognised by Acts of Parliament which, when
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interpreted by the courts, involve the judiciary in a considera-
tion of “constitutional usage.” An intricate network of law
and convention has been created, and is always in process
of being created, by which the relations of individuals and
associations with the State are determined.

Characteristics of the Constitution

The British constitution has two apparently contradictory
characteristics. First there is an element of isolation about
the various organs of government, which suggested to the
acute French philosopher, Montesquieu, the idea that the
supreme merit of the British political system was the existence
of checks and balances in the constitution, allied with a
“separation of powers.” According to this theory, the execu-
tive, legislative, and judicial powers are so divided that each
authority has a quasi-independent sphere, but each can check
the other from seizing supreme power. To different groups
of people are entrusted the creation, the application, and the
interpretation of law. This system was said to prevent the
rise of dictatorship and to secure personal liberty. To many
observers it seemed that Montesquieu had really discovered
the inner spring of the constitution and the true solution of
the problem of tyranny. Up to a point, Montesquieu was
right. The judges were very largely independent. Once
appointed, they could not easily be dislodged. Their judicial
pronouncements were privileged, their sphere was well
defined, and they could punish the highest offenders, with the
exception of the King himself. The members of the legis-
lature were likewise privileged in speech ; and the sovereignty
of Parliament was accepted by the courts, yet Parliament
cotild be dismissed by the King, and M.P.s could be punished
in the courts for ordinary offences. The executive was also
strong by virtue of the vast store of power derived from
prerogative through ancient law, but the King could not
protect his servants in very grave circumstances, when they
might be impeached in the House of Lords by the House of
Commons as the prosecuting body. Nor could he secure
money for carrying on his government without Parliamentary
approval. In the twentieth century the King does not
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personally initiate policy, but the exercise of prerogative
powers is still important. The legislature, the cxecutive, and
the judiciary wield their powers without serious danger of
absorption of all power by any one of them. But checks and
balances alone are not an infallible safeguard. Hitler swept
an elaborate system aside in 1933, as Napoleon did in 1799.

Montesquieu missed the second key to the British constitu-
tion, the key of co-operation. Co-operation results partly from
a spirit of compromise, and a readiness to make concessions,
without which government cannot be successful. Co-opera-
tion depends also upon the fact that Parliament is the apex
of the whole constitutional system. In the last resort Parlia-
ment is entitled to dismiss the executive or overturn the courts.
Under the shadow of Parliamentary supremacy, a delicately
co-ordinated system of government has slowly developed.
The historical process by which this co-ordination has been
achieved would hardly have been possible but for the wise
restraint of Parliament, which enabled an equilibrium to be
established without the precarious accompaniment of an un-
determined superior. As the Cabinet system grew up, the
Cabinet became a co-ordinating instrument. The nation is
guided by the ministers, yet they are responsible to the
electorate. Parliamentary time is regulated and the party in
power is disciplined, yet the ministers are sensitive to opposi-
tion. Departments are controlled and required to implement
Cabinet policy, yet advice is readily taken from permanent
civil servants. There is a flow of ideas from many sources into
the Cabinet, which has the task of shaping a policy that is
both practical and acceptable. Because of the skill with
which this is done, the constitution bends but does not break,
for government adapts itself quickly and quietly to changing
events.



CHAPTER II
THE ELECTORATE AND THE PARTY SYSTEM

The Representative System

There are two principal ways by which government can
be kept in touch with opinion in the country: one is by
selecting individuals known to be influential and by securing
their agreement on policy ; the other is by asking groups of
people to make the selection themselves and send their repre-
sentatives to discuss common problems. The King adopted
the first method when calling upon his tenants-in-chief during
the Middle Ages, and the relics of that system are seen in the
appointment of peers in modern times. But whereas this
method of government has shrunk very considerably, the
second method—by which groups of people select their own
representatives—has come to be the king-pin of the constitu-
tion. The distinction between shire and borough was very
real, and representatives chosen in the shire courts were dif-
ferent in outlook from the men who came from the boroughs.
It was a fortunate accident that these two classes came, in the
fourteenth century, to deliberate together, since it checked
the development of a rigid caste system and promoted the
growth of a single representative chamber as a unit in the
legislature.

At times, however, the element of election was nearly
absent from the Commons. Representative institutions were
in” peril when shire representatives came to be chosen in
practice by a few Justices of the Peace, and borough repre-
sentatives were nominated by wealthy men. Conditions were
so bad in the eighteenth century that genuine elections were
comparatively rare. When they did occur, there were riots
and intimidation, drunkenness and violence. The representa-
tive system fell into disrepute. Continental practice tended
to discard representation, and so far as representation existed
in England, it could not be regarded as a model for others to

22
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copy. When the House of Commons excluded John Wilkes, a
duly elected M.P., the clouds hung heavily over the electoral
system. The Commons seemed to be on the verge of turning
into a closed house following the pattern of many boroughs,
where the governing body had come to nominate its succes-
sors and where no appeal to the electors was made at all.
The notorious John Wilkes helped to save the Parliamentary
system from this fate and in the nineteenth century a power-
ful reform movement led to a transformation of the method
of representation.

The distinction between urban and county constituencies,
which was fundamental to the representative system in the
Middle Ages, gradually became less important in the sixteenth,
seventeenth, and eighteenth centuries. But the Reform Bill
of 1832 granted the vote to well-to-do tenants and lease-
holders as a county qualification, while the £10 householder
vote replaced a curious jumble of urban franchisal qualifi-
cations and gave substantial townsmen a share in elections.
The difference between town and county appeared again in
1867, when the towns won household suffrage but the county
vote was restricted to occupiers of tenements valued at not less
than £12 a year. In 1884 the county franchise was equated
with that of the town, subject to some minor exceptions.
These minor exceptions persisted down to 1918 when they
were swept away by the Representation of the People Act
of that year. The franchise was then made uniform in town
and county.

The original arrangement of constituencies, like the pro-
visions of the franchise, revealed the distinction which was at
one time so sharp between town and county. With the flow
of population from one area to another, especially duringsthe
period of the Industrial Revolution, the anomalies of repre-
sentation became marked. But while there was always a
substantial electorate of 40/- freeholders in the counties,
there were some urban constituencies which became entirely
deserted. Old Sarum was only a ruined mound in the
eighteenth century, but two members were still returned to
Parliament from this once-flourishing borough. The Act of
1832 took representation away from the worst of these
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electoral areas, and gave members to large urban centres and
the more heavily populated counties. Further redistribution
of seats occurred at later dates, gradually blurring the town
and county distinctions. But despite all the merging of towns
into counties and the division of cities into electoral districts
the ancient pattern is still discernible.

Qualifications of Electors

The tide of nineteenth-century politics flowed in the direc-
tion of universal franchise. In the days of Gladstone and
Disraeli, the flood-gates opened and the numbers of voters
vastly increased. But while most men secured the vote,
agricultural labourers coming in last in 1884, women were ex-
cluded until 1918. By the Representation of People Act at
the close of the First World War, 1914-18, the work of
women in the achievement of victory was rewarded by votes
for those over thirty years of age. Ten years later women
received the vote on the same terms as men.

Under the Representation Acts, 1918 and 1928, which
made fundamental changes in the electoral system, the
qualifications of electors were three:

(1) Electors must be over the age of twenty-one and must
have been resident, at the time the Voters’ Lists were drawn
up, in the Parliamentary borough or county where they vote.
This residence qualification may be used by people who,
subsequent to the preparation of Voters’ Lists, have moved
elsewhere. But they must register their votes in the constitu-
ency where their residence qualification applies and not in the
area where they happen to be living at the time of the election.

{2) A vote was also given to the occupiers of business
premises, provided that the premises had an annual value of
not less than £10. This vote could be exercised in addition to
the vote exercisable by virtue of the residence qualification.
But this voting right was removed under the Representation of
the People Act, 1948.

(3) The University vote was granted to men and women
over the age of twenty-one who had taken a degree or its
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equivalent. This vote could also be used in addition to the
vote exercisable by virtue of the residence qualification, but no
person might use more than two votes altogether in any one
election, and if he used two votes, one of them had to be on
the residence qualification. Like the business qualification,
this right disappeared under the Representation of the People
Act, 1948, but the Conservatives pledged themselves to restore
University representation if and when they were returned to
power.

Before 1926 two electoral registers were prepared each
year, the Representation of the People (Economy Provisions)
Act, 1926, provided for an annual register, but in 1948 pro-
vision was again made for the preparation of two registers
each year. However, in 1949 the Electoral Registers Act
again provided for only one register a year. During the
Second World War, 1939-45, it was felt that there should
be provision for those who had been compelled by circum-
stances to leave their homes, so that they could exercise a vote
in by-elections or, if need arose, in a general election. By
the Parliamentary Electors (War-time Registration) Act,
1943, a special register for war-time elections was estab-
lished on the basis of the National Registration system.
Civilians and members of the Armed Forces, absent through
the war, were allowed under appropriate circumstances to
vote either by proxy or by post. Under the Representation
of the People Act, 1945, provisions were made for the
assimilation of the local government and parliamentary fran-
chise, though occupants of business premises had the option
in local government of using either a business or a residence
vote. By the same Act, anomalies in the Act of 1943 wdre
remedied so that not only members of the Armed Forces
raised in the United Kingdom, but also members of the Indian,
Burmese, and Colonial Forces, who but for their war service
would have been resident in the United Kingdom, were
entitled to be registered. Postal voting was an important
feature in the elections of 1945 and 1950. The present rule
is that service and civilian voters, compelled by circumstances
to be away from their area of registration, may be treated as
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resident at the address in the U.K. which they specify in their
declaration. Such electors may vote by post or, in certain
cases, by proxy.

Electoral Areas

Under the Representation of the People Act, 1948, each
constituency returns one member to Parliament. By Redistri-
bution Acts, many constituencies have been rearranged so as
to establish the principle that each voter shall have an equal
voice in sending a representative to Parliament. However, in
spite of periodical changes the size of electoral areas varied
very much from place to place in the 1940’s. Accordingly, a
Boundary Commission was set up to reshape the electoral
areas so that, while each area should have some political and
social homogeneity, the number of voters in each single-mem-
ber constituency should be nearly equal. The plan drawn up
in 1947 provided for 488 English seats, against 510 at the
General Election of 1945. Counties and boroughs were made
approximately equal: 222 county constituencies against 232,
and 266 borough seats against 278. Similar schemes were
undertaken for Scotland and Northern Ireland, so that the
United Kingdom might be given the benefit of a system which
allowed each voter as nearly as possible an equal share in
the election of representatives. The Government intro-
duced some last-minute modifications in 1948, so that the
membership of the House of Commons was ultimately fixed
at 625.

The Conduct of an Election

After Parliament is dissolved, or, in the case of a by-
eléction, after a vacancy has occurred, notice is given that an
election will be held. In the case of a general election, a
Proclamation is made by the King, stating that he desires the
advice of his people in Parliament. Next comes an Order-in-
Council, directing the Lord Chancellor to issue the necessary
writs or orders. Peers are summoned by separate writs, but
writs for the House of Commons go to the returning officers
who conduct the elections, and they afterwards make a return
declaring who has been elected.
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The returning officer, during the period between the third
and eighth day after the issue of the proclamation summoning
a new Parliament, attends at a public hall to receive “nomina-
tions.” Between the preliminary notice and the receipt of
nominations the prospective candidates and their supporters
are busily engaged in electioneering. There are stringent
rules against bribery, and against expenditure in excess of a
statutory limit which was fixed in 1948 at £450 plus 2d. for
each elector in country areas and 14d. for each elector in urban
areas. But within this framework there is ample opportunity
for explaining to the elector the advantages and disadvantages
of voting for the various candidates and the parties they repre-
sent. “Election addresses” are compiled and issued to each
voter. Posters appear with photographs of the rivals; and
appeals, couched in emphatic terms, are made to vote for the
candidate by whose authority the posters are issued. Public
meetings are held and opportunities given for questions.
Loyal and skilled supporters of each candidate tackle house-
holders directly by *“canvassing” on the doorstep for the
votes of the electors.

During the nomination period, the returning officer
examines the nominations, which must be correctly set out or
the nomination is invalid. There must be a mover, a seconder,
and eight other supporters for each candidate. All ten sup-
porters must be electors on the Voters’ List. 1f only one
nomination is received, the candidate nominated is declared
duly elected. If there are more nominations than one, a poll
is necessary and a polling day, fixed by the Government at
the time of dissolution, is announced for the forthcoming
election. An official announcement to this effect appeais in
public places. The candidates themselves usually proceed
to notify the electors individually. Meantime, the pace of
the election quickens, more posters go up, more meetings are
held, and more persuasion is attempted.

Election day itself is full of excitement. Cars, restricted
in numbers according to the numbers and density of popula-
tion in the electoral area, hurry to and from the polling booth,
bringing along electors who, it is hoped, will vote for the
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candidate on whose behalf the cars are running. The polling
booth is a building, often a school or church hall, which the
returning officer has secured for the purpose of enabling elec-
tors in a given district to record their votes. The returning
officer makes a note of each issue of a ballot-paper. On this
the elector places a cross against the name of the candidate
he favours.

The procedure is secret—the ballot-paper providing no
evidence to the officers who count the votes as to who has
marked it. But it is possible to find out how a given person
has voted, should an Election Petition Court decide that this
is necessary. Each ballot-paper is numbered, and the Regis-
tration number of the voter is recorded on the counterfoil by
the presiding officer of the polling station. All counterfoils
are retained in a sealed box for a period fixed by statute, after
which the counterfoils are destroyed. At the close of the
election the votes are counted, and in cases where the decision
is by a narrow majority a re-count may be demanded.

The announcement of the election result is followed by
congratulations to the successful candidate, and candidates
who fail usually join in with the rest in offering their felicita-
tions. An unfortunate candidate who has polled less than
one eighth of the total votes recorded loses his deposit of
£150. This is a sum of money which every candidate is
required to put up on nomination day as a condition of his
nomination. The deposit is intended to prevent frivolous
candidature. To any candidate whose candidature has been
properly conducted and who polls over the statutory mini-
mum of votes, the deposit he made at nomination is returned
to Rim. But the mere announcement of an election result
following an election does not mean that the successful candi-
date is assured of becoming an M.P. A period of time is
tixed by law during which scrutinies and petitions can be
made. Charges of corruption have to be examined and, if
they are maintained in the High Court, an election may be
declared null and void. A second election is then necessary.
Assuming that all is in order, however, the successful candi-
date is merely required to take an oath of allegiance to the
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Crown, or the equivalent affirmation of loyalty, and he
becomes a Member of Parliament.

Origins of Party Government

Nearly all candidates for election are the nominees of
well-organised parties. A very few candidates stand as Inde-
pendents, but their chances are usually small, and the merest
sprinkling of Independent M.P.s is to be found at any one
time in the House of Commons. In 1950 there was none.

The party system originated in the struggle between King
and Parliament which developed in Stuart times. Streams of
influence from an earlier period contributed to the making of
the system, but it was in the seventeenth century that two
clearly defined parties emerged. The broad difference of
opinion in politics between the parties was that one side
stressed the rights of the Crown to determine the policy of
the country, while the other stressed the limitations of the
Crown. The dispute was not at first a question of broad
principle so much as a question of defining precisely the no-
man’s-land that lay between the acknowledged sphere of the
King and the acknowledged sphere of the country’s magnates
and representatives in Parliament. The Civil War, which
resulted in the execution of Charles I, was in fact a triumph
for neither side. The victory was won by the Army, which
proved as contemptuous of Parliament as it had been of the
Crown. But military dictatorship was not in the English
tradition, and it fell with the death of its chief architect, Oliver
Cromwell. King and Parliament werc both restored in 1660,
both anxious to live amicably together, but neither ready to
surrender the right to have the last word. ?

A new alignment occurred in the reign of Charles II,
following to some extent the alignment of Roundhead and
Royalist which had appeared in the Civil War. But now the
battle was a battle of words only, and the sword remained
in its sheath. A bitter controversy, however, forced members
of Parliament to take opposite sides, and the two-party
system, depending for its working on discussion rather than
force, began at that time its long and eventful history. The
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dispute arose over the King’s brother, James, who was known
to be a Roman Catholic, and who, because of the absence of
legitimate offspring to Charles II, was next in the line of
succession. The opponents of James brought in an Exclusion
Bill designed to prevent him from ever succeeding to the
throne of England. Because of the petition moved to exclude
James, this party was known as the Petitioners. Their oppo-
nents were the Abhorrers. Scurrilous language was used on
both sides—the Petitioners becoming known as Whigs (so
called from an extreme Presbyterian sect in Scotland) and
the Abhorrers as Tories (so called from rebel Catholics in
Ireland). The Exclusion Bill failed and eventually James II
succeeded to the throne. But, though dislike of him prompted
Whigs and Tories to unite in his overthrow, new causes of
dispute soon arose, and party divisions continued.

Very little in the way of general differences separated
Whig from Tory at the outset, but the tendency of Toryism
to rely on tradition and the tendency of Whiggism to put it
aside grew more marked as time went on. Both sides stood
for the continuance of Parliamentary government, the mainte-
nance of the Established Church, and the expansion of the
British Empire. But, as compared with the Tories, the Whigs
wished to limit prerogative powers, to provide more freedom
for Nonconformists, and to give fuller support to traders
abroad in their rivalry with the foreigner, particularly the
Frenchman. In the nineteenth century the Whigs accepted
for themselves the title of “Liberal,” which was applied deri-
sively at first to suggest that they had broken all principles
and were free from all their former pledges. Glorying in the
new name, the Liberals secured general acceptance for the
change-over, while the Tories called themselves “Conserva-
tive,” but secured approval for the new term only from their
own supporters. The word “Tory” persisted, while the word
“Whig” came to have only an historical interest. In the
twentieth century the Labour Party arose, emerging as a con-
siderable force after the First World War, 1914-18. As the
new party grew in strength, the Liberal party lost ground,
until a new two-party system emerged, with the Liberals as a
party of secondary importance.
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The Conservative Party

It is impossible to define the precise policy for which the
Conservative or any other principal party stands. This is not
only because the policy changes from time to time, but because
the members of the party are held together by a form of
general allegiance rather than by adherence to an exact
political creed. General allegiance is based on the belief that
time has set its seal upon many institutions and practices which
ought to be preserved, but, as Sir Robert Peel said in the
“Tamworth Manifesto” of 1834, Conservatives were ready to
provide “the correction of proved abuses and the redress of
real grievances,” based on “a careful review of institutions.”
The difficulty arises in defining abuses and framing remedies.
The extreme right wing of the Conservative party is apt to
define abuses very narrowly and to support reform only if
the case for it is very amply demonstrated. On the other
hand, the more ardent reformers in the Tory party stand for
extensive change, and interpret very broadly Sir Robert Peel’s
dictum that Conservatives should not have “superstitious
reverence for ancient usages.”

Subject to qualifications, the main pillars of Conservatism
can be explained in terms of political machinery, religious
views, and economic doctrine.

The Conservative party is in favour of the maintenance
of the British Commonwealth as a more closely integrated
unit in world affairs. Withdrawal from India, Burma, and
elsewhere has been described as a policy of “scuttle.” There
is, however, no desire on the part of Conservatives to undo the
work of past years in conferring Dominion status. What
is felt desirable is a strengthening of ties by conferences and
other kinds of Imperial organisation so that as far as possible
the inter-relations of Commonwealth members shall be close
and amicable. As against other nations, it is regarded that
all who pay allegiance to the Crown should be united in
foreign policy, though this should be achieved by persuasion
and a realisation of identical interests rather than by any
unwilling participation in peace or war.

The long alliance of the Conservatives with the Anglican
Church means that the party as a whole is in favour of
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retaining the Establishment. But Christians with other points
of view are members of the Conservative party ; and Neville
Chamberlain, who was Prime Minister at the outbreak of
the Second World War, 1939-45, was a Unitarian. Though
Anglicanism provides the Conservative party with powerful
support, there are so many Anglicans who belong to other
parties and so many party members who belong to other
Churches (or to no Church at all) that no precise policy on
“Church and State” is formulated by the party.

The sharpest line of distinction between the Conservatives
and the Socialists lies in their stress on private enterprise in
economic affairs. As Winston Churchill said in 1945: “There
is a broadening field for State ownership and enterprise,
especially in relation to monopolies of all kinds. The modern
State will increasingly concern itself with the economic well-
being of the nation, but it is all the more vital to revive at
the earliest moment a widespread, healthy, and vigorous
private enterprise.” Anthony Eden, speaking in 1947, said
the object of Conservative policy was “a nation-wide property-
owning democracy.” But the Conservative Central Office
made it clear that no attempt would be made, if the Conserva-
tives were in power, to set back the clock and restore either
the Bank of England or the coal mines to private ownership.
They would, however, oppose the extension of national-
isation where it had not yet been carried out, and would
remove as far as possible controls over internal trade. Gov-
ernment bulk buying was also condemned, though merchants
buying abroad would only be allowed to buy through the
usual channels up to the limit of foreign exchange agreed by
the Treasury on particular materials.

The Liberal Party

The Liberals, who suffered a serious reverse after the First
World War, 1914-18, were until that time one of the two
major parties, and Liberals remain hopeful that the time may
come when the electors will turn to them as the “middle
party” to form a government. As their name implies,
the Liberals lay stress upon liberty, by which they mean the
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freedom of the individual to choose the path he wishes to
follow in whatever sphere he proposes to enter.

The conception of liberty in politics has undergone many
changes, but in essence it now means the right of the citizen
to choose the House of Commons and the right of the House
of Commons to a final voice in the affairs of the country. In
such general terms the doctrine would be acceptable to other
parties, but with the Liberals the idea takes the form of advo-
cating special machinery for the purpose of ensuring that
each elector receives an equal share, as nearly as may be, in
electing members to Parliament. The Liberals criticise
severely the system under which in February 1950 it required
about 42,000 Conservative votes to send a member to
Parliament, whereas it required over 293,000 Liberal votes to
send a member. Under a system of Proportional Representa-
tion, by which, in multi-member constituencies, preferences
could be indicated, this anomaly would be removed. In
regard to the House of Commons, the Liberals have been
earnest in their endeavour to prevent the accumulation of
power in the hands of Ministers and officials. Owing to
Liberal activity in 1933, the Agricultural Marketing Bill was
ultimately amended by reducing the powers of the Minister
in making regulations under the Act. On other occasions
objections have been raised to the grant of wide powers to
Departments, though not as a rule so effectively as in 1933.

Religious liberty is acceptable to all parties, but is in a
special sense associated with Liberalism. At one time Non-
conformity and Liberalism were almost interchangeable
terms. Historically, the Liberal party has been very closely
associated with the removal of every kind of disability to
which Nonconformists have been subjected. But, the battie
having been won, little remains to be done in the sphere of
religious liberty, and the alliance of Nonconformity and
Liberalism has somewhat weakened.

In economic policy, the Liberals steer a middle course
between the Conservatives and the Socialists. As far as the
organisation of internal trade and industry are concerned, the
views of Liberals overlap into Conservative and Socialist.
There is no support for nationalisation as such, or for private

G.’B. 3
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enterprise as such. All schemes should, in the Liberal view,
be judged on their merits, with special reference to the free-
dom of workers and managers in the conduct of business. In
the sphere of external affairs, Liberals uphold the banner of
free trade, which has been abandoned altogether as an imme-
diate objective by both Conservatives and Socialists. Free
trade, in the opinion of Liberals, is vital to prosperity and
peace. In this matter Liberals cling to the individualism
which was the central feature of their policy in the nineteenth
century. The early years of the twentieth century saw a strong
move towards the idea of the “Welfare State,” but on the
question of foreign trade Liberals remained solidly against
tariffs, quotas, and other methods of guiding trade into what
they regarded as unnatural channels.

The Labour Party

The Labour party (known also as Socialists) has risen from
humble beginnings in very recent times. Trade unionism has
been closely associated with the growth of the party, and as
the trade unions became powerful they aimed at bringing their
point of view to bear on Parliament. The legislation of 1867
and 1884, by which artisans, in town and country respectively,
received the vote, provided an opportunity for working-class
influence to permeate the House of Commons. The Trade
Union Congress, under whose shadow the most vigorous trade
unions co-ordinated their activities, worked through a Parlia-
mentary Committee which grew active in the latter years of
the nineteenth century. In 1893 the Independent Labour
party was founded. The Labour Representative Committee,
set up in 1900, provided the nucleus from which the Labour
party was created in 1906. The Independent Labour party
dropped gradually into the background, its eventual associa-
tion with thorough-going pacifism giving it an insuperable
handicap in the struggle for control of Parliament. After the
First World War, 1914-18, the Labour party grew rapidly in
stature and was called on to form a Government in 1923. But,
as it was based on an uneasy alliance with the Liberals, the
collapse came in a few months. Another term of office
occupied the period 1929-31, but it was not until 1945



THE ELECTORATE AND THE PARTY SYSTEM 35

that the Labour party secured a clear majority in the House
of Commons and began a virtually unhampered attempt to
shape the destinies of the country.

The fundamental aim of the Labour party is to give effect
to the doctrine of social and economic equality by national-
isation or common ownership of the means of production,
distribution, and exchange. By social and economic equality,
the party does not mean exact equality of income for all
members of society, but a certain levelling by which the
extremes of poverty and riches shall be eliminated, and by
which talent rather than birth shall determine fortune. But
there is no attempt at a social upheaval. The policy of the
Labour party is still based on the idea of gradualness which
inspired the Fabian Society in its opposition to the bloody
revolution of Marxism. With regard to nationalisation, the
ultimate aim is certainly to bring the basic industries of the
country under national ownership.  But there are always
exceptions envisaged. For example, the lcaders of the party
have declared against State ownership of the Press, which it
is believed would make the dissemination of genuine criticism
extremely difficult, if not impossible. When out of power,
the Labour party stressed the need for control of industry
by the nation and for a more even distribution of economic
rewards. But the assumption of office has led to stress being
laid upon work. In 1947 the National Executive of the
Labour party urged the need for increased and more efficient
production, and prevention of undisciplined action in
industrial disputes.

In external affairs the Labour party has made no sharp
break with the policy of previous Governments. The process
of emancipation, pursued especially by the Liberal party, btt
in a considerable degree by the Conservative party also, has
been followed up by the Labour party in India and elsewhere.
In 1947 this culminated in the presentation of a Bill in Parlia-
ment for the establishment of independence in India. Else-
where within the Empire the increasing control of affairs by
the people on the spot has been a mark of Government policy.
With regard to foreign affairs, the Labour party is pledged to
co-operation with all countries willing to work together in the
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creation of world prosperity and peace. Accusations of sub-
ordinating British to American interests have been made but
have been repudiated. On matters of foreign policy, there
has been much support for Labour from the Conservatives.
This points to an important feature of party politics: that
each major party, while holding a distinct doctrine, has the
country’s well-being as the main consideration. The Labour
party, new as it is, still comes within Burke’s definition of a
party as “a body of men united for promoting . . . the national
interest upon some particular principle in which they are all
agreed.”

Other Parties

There is not in Britain the kind of multi-party system that
exists in countries, like France, where there is a tendency
against any single party securing a majority. In this country
as soon as signs of a breakdown in the two-party system
become apparent, a movement springs up to readjust the
balance and make for a straight fight between the party in
power and the party in opposition. But new groupings have
at various times occurred, and in recent years the new groups
have become sufficiently important to warrant the view that
the two-party system, as it was known in its nineteenth century
hey-day, has suffered some modification. On the left wing,
various groups have sprung up, advocating more radical
change. Nevertheless the two-party system is strong.

The Communist party is especially important because of
its close integration and rigid discipline. Many “intellectuals,”
disappointed with the slowness of the well-established parties,
turned to Communism as a way of achieving change quickly
ard transforming society fundamentally so that all the inner
disharmonies might be resolved. Communism is old, but the
Communist parties in Britain, as elsewhere, are young. They
were born in the period which followed the Russian Revolu-
tion of 1917, and their aim was to overthrow the system of
private enterprise, as was done in the U.S.S.R. A Commu-
nist International was set up to co-ordinate the activities of
Communists everywhere. But this was abandoned during the
Second World War, 1939-45, leaving each party ostensibly
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free to develop along separate lines. In fact, however, the
parties in different countries continued to look to Moscow for
advice and help. Members were expected to yield complete
obedience to their Russian parents, and in practice people
were expelled, or resigned from the party, if they found them-
selves in disagreement with the “party line.” On the whole,
Communism has not made a strong permanent appeal in
Britain, no Communist being returned to Parliament in
February 1950. But really firm members have zeal, determin-
ation, and ability. They have seeped into the trade unions,
grasping key positions, and they are quick to seize oppor-
tunities for discrediting their opponents.

Common Wealth was founded in 1940. It was a child of
the Second World War, 1939-45, and was nurtured by the
critical situation of Britain in the period when the country
stood alone against Germany and Italy. Many people felt
that nothing less than an anti-Fascist creed, uncompromising
about a speedy change to genuine Socialism, was adequate to
meet the challenge of Nazism and kindred doctrines. The
alliance of Germany and the U.S.S.R. temporarily discredited
Communism, and the war-time coalition between the Conser-
vative, Liberal, and Labour, parties, prevented the appearance
at by-elections of opposition candidates from the parties
which had agreed to the party truce. Common Wealth had a
spectacular rise to fame, winning several by-elections on the
strength of pungent criticism of a Government which was at
that time faring badly in war. The stock of the Government
began to rise, however, from 1943 onwards, and Common
Wealth became torn with dissension. With the abandon-
ment of the party truce in 1945, Common Wealth sank low and
seems unlikely to recover prestige.

The Independent Labour party, working within the ranks
of the Labour party from 1906 to 1932, became completely
separate in the latter year. The party was utterly opposed
to war, and favoured a rapid move towards Socialism. But
it is a spent force, important historically, but with no real
likelihood of recovering lost ground.

The Co-operative party is the party of the Co-operative
movement. There are over 1,000 Co-operative Stores in
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Britain, each with an independent financial structure but
working within a Co-operative Union which co-ordinates the
activities of the separate socicties. Many of the societies sub-
scribe to a political fund for the maintenance of the Co-opera-
tive party, which works in very close alliance with the Labour
party. Co-operators secure support for their movement in
return for general support of the Labour party programme.

The National Liberal and National Labour parties came
into existence in 1931, when Ramsay MacDonald headed a
National Government to deal with the economic crisis of that
time. These two small parties became in effect part of the
Conservative party, the National Labour party ceasing to have
a separate existence in 1945. Disraeli observed that England
did not love coalitions. It seems equally true that England,
while fayourable to government on the party basis, prefers
the two-party to the multi-party system.

Party Organisation

In competing for votes, political parties depend on
elaborate organisation. In addition to exercising his vote, the
citizen may, if he wishes, join a party organisation. Inside
the party he can, by persistence and ability, come to exert a
good deal of influence either locally or nationally. Historic-
ally, the party system is centuries old, but in its modern form
it dates back to the 1860’s. The working-class vote in the
towns (1867) led to the creation of a highly organised party
system. In this matter Chamberlain was a pioneer, organis-
ing the Birmingham Political Union so as to secure the
maximum possible support for the Liberal cause.

The two principal Conservative organisations are the
Cénservative Office and the National Union of Conservative
and Unionist Associations. The Central Office, set up origin-
ally by Disraeli in 1870, is staffed by salaried officials working
under a party leader. The National Union dates back a
trifle earlier and is a federation of local Conservative bodies
in different constituencies, grouped into Areas. This federa-
tion, working in close contact with the Central Office, is
run on a democratic and representative foundation, and holds
annual conferences. The leader of the party has immense
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power, both in regard to officials and control of party funds.
These are subscribed voluntarily and are to a large extent
veiled in secrecy.

The Liberal party is organised on similar lines to the
Conservative. There is a Liberal Assembly, corresponding
to the Conservative Annual conference ; Council and Execu-
tive are also on the Conservative pattern. There are Constitu-
ency Associations and party funds. Liberal party officers
are, however, elected, not nominated; and rather more is
left to local organisation, less to the centre.

The Labour party is organised very differently but with
equal elaboration. Transport House in London, which is the
headquarters of the Trade Union Congress, also provides a
home for the secretariat of the Labour party. The Labour
party is a separate organisation from the Trade Union Con-
gress, but receives the bulk of party funds from trade union
sources. . The political levy on members goes to finance
political activities, including the payment of officials and the
support of candidates at elections. It is natural to find a high
proportion of positions in the Labour party’s organisation
allocated to trade unionists. About half the members of the
National Executive of the Labour party are trade union
nominees, and some of the others are in fact closely associ-
ated with trade union activity. Local organisations are
influenced in every case by trade unions, and in many
instances trade unions are responsible for nominating candi-
dates for election to the House of Commons. There are,
however, considerable sources of non-union support for the
Labour party. Housewives and professional people outside
the trade union movement are important elements. Reason-
able discipline is exercised over the party through voluntary
acceptance of rules under which Annual Conference deci-
sions, taken in the open, become binding on members of the
party: Applications for affiliation to the party are carefully
scrutinised, with a view to preventing the infiltration of groups
anxious to undermine rather than promote the solidarity of
the movement. The National Council of Labour acts
as a co-ordinating body between the T.U.C. and the Labour

party.
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The Communist party is organised in branches which are
grouped into districts. The districts are grouped nationally,
and there is an executive committee elected by the National
Congress. Discipline is strict, and the party faithfully reflects
the views expressed by the makers of Communist opinion in
Moscow.

The Two-Party System

Parties rise and fall ; party leaders give way to new men ;
but the two-party system seems to have become a permanent
feature of British politics. The system is therefore to be
distinguished from the multi-party government of France and
the one-party government of the U.S.S.R. In essentials the
American and British systems are alike and grew from the
same seed. While the American colonists were in allegiance
to the English King there were Whigs and Tories on both
sides of the water. The old names and the old policies melted
away, but the new parties perpetuated the traditional conflict
of two principal organisations battling for the complete control
of government. In the US.A., the crystallisation process
resulted in the Democratic and Republican parties. In
Britain, Liberals and Conservatives were the corresponding
elements in parties during the nineteenth century. But in the
twentieth century, the Liberal party fell back and the Labour
party took its place. In 1945 Labour had a large majority
over all other parties combined. In 1950, Labour was again
successful, but with a small majority. Nevertheless the view
prevailed that freak votes against the Government should not
lead to a dissolution.

The advantages of a two-party system are difficult to assess.
Buwt it appears that the system contributes to stability and
strength. A Prime Minister can choose his Ministers without
having to consider the tiresome susceptibilities of minority
parties. Given a satisfactory majority for the party he repre-
sents, a Prime Minister can look forward to a reasonable term
of office for his government. He can, with his colleagues,
plan and carry through considerable measures of reform.
The electors can judge the party’s worth by the measures
undertaken, whereas with a multi-party system, it is difficult
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to give credit or blame to any particular party. One-party
government has the obvious defect that vigorous criticism
is missing from public debates. The citizen has one point of
view given to him without the argument on the other side.
In such conditions, democracy is a withered plant.

Much discussion has centred round the question whether
Proportional Representation would destroy the two-party
system. In the United Kingdom the most widely supported
form of P.R. is the Single Transferable Vote. Under this
system, there are multi-member constituencies, and voters
indicate their preferences by the use of numbers. A candi-
date is declared elected if he secures, on the first count, one
or more votes in excess of the quota. The quota is the total
number of first preferences, divided by one more than the
number of places to be filled. The voting papers in excess
of a candidate’s requirement for election are used to help in
determining the position of other candidates, whose success
depends on exceeding a quota derived from utilising second
preferences in the excess voting papers as well as first
preferences determined on the first count. The process of
transferring votes goes on until all the allotted seats are filled.
Under this system, candidates may secure election on the
strength of third or fourth preferences. Experience in other
countries is not altogether a safe guide about what would
happen here, since other conditions are so different. One
thing alone appears certain: minorities would secure stronger
representation in Parliament. But a mechanical change in
the representative system would probably not alter it radically
either for better or for worse.



CHAPTER 111
THE CROWN AND PARLIAMENT

The Crown and the Constitution

The King has a kind of dual personality. As a human
being, he has property and income of his own. Crown reve-
nue however, though collected in the name of the King is not
devoted to his personal use but is for the service of the com-
munity. Again, the King has his personal servants who do the
work of his household and attend to his needs, but there are
thousands of Crown servants who do no personal service for
His Majesty, but are in the fullest sense the servants of the
State. The King has personal plans which, in the intervals
of a busy official life, he endeavours to carry out. But the
plans of His Majesty’s Government are hardly in any way
related to the personal life of the monarch. The government’s
policy, which the King sponsors in speeches from the throne,
" is not his own personal policy but that of his Ministers.

By a gradual process, the King has come to hold a position
of influence rather than of authority in the realm. He is the
official head of government, his assent is necessary before
parliamentary bills acquire force of law, and he is formally
responsible for declarations of war against other countries.
But it is well known that the formal position is quite different
from the actual position. In the Middle Ages the King was the
fowntain-head of government. His councillors were primarily
to advise him, not to direct him. Upon him lay the burden of
responsibility for action.

“We must bear all. O hard condition,
- Twin-born with greatness, subject to the breath
Of every fool, whose sense no more can feel
But his own wringing ! —"
Henry V’s soliloquy in Shakespeare’s play describes the bitter
complaint of a King weighted down by obligations to men who
42
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for their part had no conception of the sleepless nights spent
by their ruler.

Very slowly this weight was lifted from the shoulders of
the monarch, but so far from being happy to cast the burden
aside, the King as a rule resented the loss of power and
struggled to retain or even increase it. In this connection, the
Revolution of 1688 had a decisive influence in removing from
the Crown the powers by which he could have extinguished
Parliament or have made the courts of law the tools of royal
policy. For a long time the Crown continued to exercise a
great deal of power, but this was carefully circumscribed.
The King was now in an enclosure which was from time to
time reduced in size until the real authority of the King
became far less than that of his “servants.” As he felt the
net closi